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Viowiona  Admiaaiona  (by  othar  than  tha 
Party  HlmaaU). 
In  general. 
PeiSi^""*   *'  Bt'wance  to  a  Thiid 

SrlS-hT"''  S'*'*™"*  "-nted  to  by 
ftrty  a  Silence;  General  Principle. 
Same:  Spedfic  Kulea;  Statemeiita  made 
during  a  Trial,  under  Aneat ;  NoU™  to 
Quit;  Omission  to  Sehedul.  .  Pi.i-:       ° 


I  1069. 
I  1070. 

I  1071. 

1078. 


1074. 
1076. 
1076. 


1077. 
1078. 


—  '.'rC  r  .'  """er  iirreai;  wotic 
uitj  Omission  to  Schedule  a  Claim. 
.„  .If  E*!!""  •  S^'XBtM  i  Writing  sent 
{?  "»  P*[^  »'  Foond  in  hi.  Poae&ion  ; 

Proofa  of  Loaa  "  in  Inaurance. 
Itame:  Booka  of  a  Corporation  or  Partner- 

**&f  ;PjP<»"'on»  in  another  Trial,  Uaed 

PaTii.?'  Vi?  ""!  ^'*'V,  •  R'praonfatlv. 
«r^Li  ij**^''"."""'„  O^niran.  etc.)  ; 
Stockholdera ;  Joint  Paniea  ;  ConfeaaioM 

Liti'gattan""^"  *^"  ^"^  •»  ">• 

w;,'!!!  i"  O"'**"""!  J»i»t  Promiaor; 
Principal  and  Surety;  etc. 

°f^'!  Agent:  Partner;  Attorney;  Dep. 

8»2^herA;  lituaband  and  Wife;  InSfl 
ame:  Co-Conapirator ;  Joint  Tortfeaaor. 
Priviea    m    TOe;    General    Prinriple 
Hiatory  of  the  Principle.  "^    ' 

Same:  Decedent;    Inaured;  Co-Iegatee: 

S^fe.'^***""'";  Co-tenant  ;^iiki 
rupt  Debtor.  — ~i« 

faTR.L/.l'.^r'f"!'"!"'  "*'»"  TranWer; 
W  Kealty ,  Admiaeions  against  Docu- 
m-UO;^ -fltle;    TWfer.'^n  Fralirof 

Sune:  f6)  Peraonalty;  New  York  rule 
!:»•=  WNjgotiabli  Instrument,. 
»Me:    (»)  Admiasiona  after   Tiansfer; 
Kealty  and  lersonalty  in  general. 
sTm!:  Sf"'l"."'/,f*''*«''Cwdi«»™. 
ST?,Jr    .^  Principles  affecting  Giant- 


i  1079. 
I  1080. 

1081. 


1088. 


!108). 
1084. 
1U86. 

I  1086. 
1087. 


OHAFTXS  XZXVI. 


SUB-TITLE  ni.. 
Introdactory. 


{  1100.  Distinction  between  (1)  Admiaaibility  of 
Evidence  to  Behabiliute  or  Support  a 
Witness,  and  (8)  Stage  of  the  Entmina- 
tion  at  which  auch  Evidence  can  be 
olijred. 

f  1101.    Amngement  of  Topict. 

A.  After  Impaachment  of  Moral  Charaotor. 
{  1104.    (<i)  Proving  Good  Character  in  Support. 

in  General.  '^'^  ^ 

i  1105.    Same:  (1)    after    ei-idence   of  General 

Character. 
{  1106.    Same:  (2)  after  evidence  of  Particular 

instances  of  Misconduct,  br  Cnxa-ezami- 

natioD  or  Beconl  of  Conviction. 


TESTIMONIAL 
f  1107. 


{  1108. 
{  1109. 
f  1110. 

i  nil. 

f  1118. 


REHABILIl'ATION. 

Same:  (8)  aftar  avidenea  of  Blaa,  latar- 
eat,  or  Corruption.  ^^ 

Same:  M)  aiier  evidence  of  Self-Contra. 
diction  (Inconsiatency). 
Same:  (6)  after  Contradiction  by  othar 

^^■'  2!!'.*r  P^ncinJea,  diatinguished. 
(6  Diacrediting  the  Impeaching  Witneaa; 
(I)  Orosa-eumining  to  Rumon  of  Hiacon- 
duct;  (9)  Contradicting  the  Rumori; 
(3)  Impeaching  hia  General  Character. 
>i >  i*P'«'°'nB  «w»y  fhe  Bad  Reputation: 
0)  Reputation  due  to  Malice,  etc. :  (8) 
Witneaa  Veracity  Unimpaired;  (3)  Wit- 
nasi  Katonned. 


TIU 


CONTENTS. 


'•  ^t«r  iBDMehmaiit  by  FarUsnlar  Aets 
ot  Hlaoondnet. 

I  1116. 
f  1117. 


Dmial  of  th«  Fact ;  Inaooeiic*  of  a  Crima 
pnired  ^|r  Rtcord. 

Same:  ExplainiDg  awav  tha  Fact;  Ra- 
formad  Good  Cbaractar  in  Support. 

C.  After  Impaaehinent  br  BUa.  Intaraat 
BaU-ContndioUon,  or  AdmSaloii       ' 

J  HID.  »"»{oflheF«,,  Explaining  away  th. 
hact ,  iMid  thar»cter  in  Support ;  Puttina 
ui  Um  whol*  of  ConverMUonretc.         ^ 

».  Beli»billUtlon  by  Prior  ConaUtent 
atstemanta. 

1.   Wilntma  ta  OtiuraL 

illO.    Prtneral  Thtorr. 
11*1.    Hirtorv. 

""■    SJnl!^  ''^  '°  *'"•'■  ■"'""•  "y  '"PMch- 

*  "*■    Ch"^i;S«  '  •'**'  toP-clownt  of  Moral 

;""•  .^irl/r^t.'""^*'--"""— 

*  t^^TdSli!'  •""  "»P-"'»«nt  by  Co. 
f  U».    Offerwf  (6)  after   Impaachment   at   to 


_ ..     ^„,    alter    II 

iwccot  Contriranca. 


f  1130, 
(  1131. 
i  1133. 

f  1133. 

{  1134. 
{  113A. 

i  1138. 

{  1137. 
i  1138. 

i  1139. 


S  1140. 
{  1141. 

i  1143. 

f  1143. 
i  1144. 


Same.    Statementi    IdentifvinB  to   Ao- 

iJ?  "^.  <^'  •""  C«>»-e"n:inatloB  or 

ImpeacUmentofanySort. 

Con.i,tent  Statement,  are  themHive.  not 

AdSi.'io,!;.""""'* "'  '^'•™'  •-  ">«"  "^ 

.^irt'  /.*>  ?«°'^  Theorr:  Kehabilita- 
•ion  by  Con.i,tent  Slatenient.  """"""* 
Same:    Connequencn    of   thii    ThuAr.. 

oe  a  Witne..  and  Impeaclied. 

wRl.^Gfi.J'li:^,^'''?"'-''^  8po„t.n«,u. 
2.  H«S;'S„iJ"'«"»"''  "  Excptio" 
Same:  Summftrjr. 
Complaint    in     Travail     by     Ba-^rd'. 

?-«:«'';.  ^"^•'^  •""  K^kbery  ., 
Statement,  by  Poweawr  of  Stolen  Good, 
menr* '  ^'""'•"'  Exculpatory  sSt 


OBATTSB  m  »  yn 


TITLE  III.-ADTOPTIC  PBOFEUENCE  (REAL  EVIDENCE). 


fllM. 
1151. 


}  1163. 


1.  Oraeral  Frineiple. 
Deflnition  of  Ibe  Procen. 
General  Principle:    Antoplic  Profeianc. 


■ffeeUnc  AntopUe  Proferenoe 


I  1154. 


Irrelevant  Fact,  not  to  be  proved  .Color 

g;d].io^n'y'k„^iS;,.'^'  ^'■"««« 
^t'riiSiT;";;?  """"" '""« '"' 

Sundry  Independent  Principle.  wmetimM 

^pb^r'.i""""'"""''  "^~"rphr 

*■  ^Tf'JS":  «•">">•  to  the  Procea. 

itaelf  of  Autoptio  ProferenoeT^ 

{  1U7.    Unfair    Prejudice  to  an  AccuMd    Per- 


{  1156. 
{  1158. 


§  1158. 
i  1159. 
{  1160. 

{  1161. 
i  1163. 
{  1163. 
{  1164. 

!1165. 
1166. 
1167. 

{  1168. 


Woun^.^^'if  ,""*   "  '''•'»■".    «««"*•. 
KafSii-JrcSiCivii  Defendant,  in 

l::^7^%yl^^'  '"^P'-^r,  Liquor 

Ubwriation  (Expenmenu  in  Court:  iZ 
«ane  Per.on'.  Conduct).  ' 

M.-^P^.^rsUrirr--' 

s!:!l!-{t{?^'"'''-''P«rto'Jury. 
Same:  (6)  Unauthorized  View.^ 


Sim..  'J/ ."^ ".»?"'""'«'  View. 
.nd°S  V^«"!!?''    »^--i=     Fe'n'S! 


and  Koad  Viewern), 

peal,  Jury',  View  a.  "Evidence. 


S::?:'?::^'^!^!^^-^  Evidence  on  A,K 


i 


J-AXT  n.-aULES  OF  AVXmUBT  PROBATIVE  POLICY. 

OHAPTBH  XXXVm 

INTRODUCTION.-GENERAL  SURVEY  OP  AUXILIARY  m^r.« 
•    Nata«oftheH„l-  AUXILIARY   RULES. 


1171. 

1178.    Summary  c.  .„  ..„,„. 

itaPh.Si''"'""  '^"'P'"  Hi.tory  of 


Nature  of  the  Rule.. 
Summary  of  the  Rulea. 


{  1174. 
I  1176. 


Same:  Scope  of  the  Phrase. 
Primary  „d  Secondaiy  Evidence. 


CONTENTa 


OBAPTKB  ^-rrrr 


TITLE  I. -PREFERENTIAL  RULES 

'T""  1.-™°'"'""'--  — ""--»,  „„o„,„. 


I  1177. 
I  1178. 


Introduotorj 


1179. 
1180. 
1181. 

•  1183. 
118S. 


§  118S. 

f  1186. 
i  1187. 

§  1188. 

i  1189. 

§  1190. 


Hiftorxoflhe  Rule. 
Ajwljrgii  of  Topics. 

B.  Tba  Rule  Itiwlf. 
(«)  "In proving  n  tcritUg." 
Keaaoii  nf  the  Rule. 
Same :  Spurious  Reuon. 

R"Ie  as  applicabie  to  Inscribed  Chattels 

(b)  "  Production  mutt  it  madt." 

What  constitutes  rroducOon;  Witness 
te«,fv,nK  to  .Document  no.  bef„re  him 
1  roduclion  of  Origin.l  alwavs  Aliowable 
I  is|«n8iMg  with  Authentic-  ion  d«,no; 
dispense  with  I'roduition. 
Uispensiiig  with  I'roduition  does  not  dis- 
peiise  with  Authentication. 

il^"  "i  J!™'  "  '«"'«'i  Execution 
Loss,  and  Contents.  »— «<.uuon, 

IVodiicHou  m«le,  may  .  Copy  .!„  b. 


1214 
1315, 


(c)  "  Cnleu  U  it  not  fiatiblt." 

"nmnal;  Judjreand  Jurv. 
L  '  ""*<"■  Heslniction ;  'Histon- 
Same:  General  'I'ests  for  SuHfciencv  of 
i  1 195     W  '  "«'-"■•!••■  !"»'  t'""«"«  'fe"S. 
1196     sJ-T      ^'"^  T*»"  ""''  Rulinif- 

n^  Wn„  ."'^'  «', ."•i'len™  .dmissible  in 
pnivinit  Loss  (Circumstantial,  Heaiiav 
Admissions,  Affidavits,  etc.)        """"V' 

o"hTr"itni«„t"""'""'  '""'«"  '-  "" 

^rnih'iSr''"'''™'^''''"''^^- 

^'7^1°%^"  OPI!"""''i  in  General. 
iiT/^'  ^ '^"'*"»""'    by    Opponent- 
What  Constitutes  Possession.  "'^'*"'""' 
.    Same:     Mode    of    Proving    Possession- 
Documents  sent  hy  Mail.       ^°"«'»'»''. 

Principle*'  ^"""  '"  ^■^■""J  G«"«™< 
Sjme:  Rule  of  Notice  not  Applicable- 
Documents  lost,  or  sent  by  Mail.  ' 

fc.n^'°  "'  N-ti'-e  Satisfied;  (1) 
Document  present  in  Court.  ' 

^I'lHi'v""-'*  »'  ^'""'•e  Satisfied;  (2)  Im- 

Cer!^°^:;^i;,':r»«'=N-'l-^";; 
'Sof^ticf  ""■■"^•""'"^"^) 

Same:  Kxceplions  to  the  Rule  of  Notice 
(Iraudulent  .SuDnres.inn  h„  ^°L.  _'.^ 
Deed  Recorded, 
of  Jurisdiction). 

tTrlT^'"'  ■"  ^'""«'  '•'"»"•  Ti".e, 

Same:    (<•)   Failure    to    Produce-   What 
coustitule,  Non-I'r.Mluction  '  "' 

fnr"'n!,  *^''»''«nuences  of  Non-Production 
f'f  Opponent    (Eiclii.l..„  „e   i?!z.-"™ 


;  1192 

{  1193. 
I  1194. 


§  1197 

§  1198. 

§  1109, 
$  1200. 

5  1201. 

§  1203. 

§  1203. 
$  1204. 
$  1205. 

§  1206. 
S  1207. 

J  1208. 
§  1209. 
§  1210. 


{  1334. 

{  123.'!. 
§  1226. 

J  1287. 

il238. 
12-29. 
1230. 


i  1231. 


i  1236. 


§  1236. 


i  1239. 


\   1340. 
1341. 


lira.':  'til  ?,!~"''".''intli..Iari«Iictlon. 
oarae.  (6)  p,„^n  „n„„,  ^^  JurfriiS. 

(4)  Physical  Impossibility  of  Removal 

(5)  Irremovable  Judicial  Record,     p 

■    P;?j,:;y!^'"P"""  '"'  N"'  ^i«'  K«o;d  and 

te  '.'to""'''""""'  (^^"''  <^«'"i«'i 

m/FrincTpre""  °*"*' '^'"""■•■' «"«- 
8am.:    Specific    Insunces,    .t  Commoa 

w'  t^'^"-  ''"•»n<^",  under  St.tnte. 
/Ti  ■'.'.  ''"•^^nminations. 
f^,i?''"f-"™'".°''  ''"l"!'  Importance 

fp>erKofi-^;;.".;-^?'K=«'-'"'^- 

Same:  Statutes  and  Decisions. 

(d)  "0/«e  wnVinj  iVse/^... 

.'SipritlX''"'*'''*'''^"''"^'''^'"- 
(1)  Duplicates  and  Counterparts:  Kither 

oame.    ah    iJupliiates  or  Counternart. 
(2)  Copy  «ted  on  or  dealt  with  a.  .n 

Same:  f«)  Printed  Matter. 
S.™.:{c,Wi,l,„dLe^r;„.,Xdn,ini.. 

(4)  Record.,  Accounts,  etc.,  u  Exclusiv. 
ilemon,!.  under  the  P.rol  Evidence  R„i™ 


{  1211. 


f,...  rt-      i»^ive«  o[  i^on-ntHlUCtion 

MrFXeiife':';'""""  "^  ^"^•''" 

(3)  Detention  by  Third  Person;  Hiitory. 


(e)  "  H-*e«„r  (A,  p«^„  j,  ,„  ,,,^4,^ 
i»  (emu." 

».>j«i5ls;wSiu;B:'""" 


1243 


1243. 


CONTENTS. 


I  lUi. 

f  12M. 
I  12M. 
{  1347. 
{  12U. 

i  1349. 
S  1230. 


§  1256, 
{  1257. 
{  1258. 
{  1359. 

{  i2r>o. 
}  i2«;i. 

{  1262. 
§  1263. 


S*""':  (13)Mi«.|Iiuieoii.lB.Unc«,. 
C.  ExoeptiOM  to  the  Hula. 

Same:    Forini.  of   the   Rnla  •■ 

Same :  fc laied  Rules  (l)»e<l  Keci.        o™i 
J^'f'f.'."""-"/ Title,-  .S-eV?„rkK,    l)^"' 

U)  Witiiest-  AdmiMion  of  Content.    »n 


J  1887. 
i  186a. 


General  Principle. 
.  ,«„     ^'''''«  K'eonl,?'   '^"'''^''  '^'   Proving 

Copie..     ^"P""'    l-ertifleU   and   Sworn 
'^'-    .o«ISS-p^'.''««-'««''r™'er.„c.a. 


■•■). 


S  18M.    In  general. 


Sundry 'Di„"i„'cZ?'fverX?er"?Vi, 
ne,.  not  ,he  Cop,-!,,,  L:^'::'''fS^J^}: 

or  Belief;  Spoliation).  '  ' 


S  1281. 


"WO  IIUL   I  lit.  ^_ 

Impression  or 

Witness  must  lie  called  iml...  k_  p 

11288.    CompI,t«,eMo'CopyiAb.t«cU. 


CHAPTBBXI.. 


i 


'""""*-  ■■"~»"  "»  a™„„  w„^ 


«!l 


1287.  Hislorv. 

1288.  Reason  and  Policr  of  the  Rule. 


5  1290,    Kind  of  Document 'covered  by  ,h.  R,.,. 
S1292.    Who,, an  Attesting  Witne... 


(c)  "^  partj,  rf,«r,»,  to  prove  it, 
txtcutum," 
S  1293.    Rule  applies  onlv  in  prnvintr  Ft«„.- 

notl^n^^uslngth-eUocUnT^^^^^^^^^^^^^ 

*"*-|p:ro-S"rj?'s&- 


CONTENTS. 


{  1298. 


f  1304. 
{  130S. 


hxeculioH  n...  di.puuble  (4)  bec»u..  of 
mem."'"         *""  '""'"'l'«S«"<e  CrS: 

*M»re  th«  (•|.|,„n«it  nieri^lv  i'liKlucM  th. 
«.    Altestfr  pre.^rred   to  iny  ThirJ  Pcnwr. 

"J/w/    .iM,r  ,,,n,luce  Ih,  atUUtr  „,  a 

vXr    "'    """"'"    'eo-rod 'Ji-  b. 
Affid ."r"  """'"    "^  Imposition""?, 


(g)  "Op  rt«c  *ii  „^.„,„,,  ,„  4,  unarnihil.," 

I  mi.  8.::;  ^^fej."  N;,:ri\'^„:;-„ 

5 1315.  fcVVYr.°„;.''''«t''.""  «^"»S: 

nl-Vni  '  '""""  •"■  'nfinnitv:  (7)  Kail- 
!  1316.    sTn,;'-    ,rP''  '*•  '"■l'"-'">""«nu 

1,1  r''#4-^^^^^^^^^ 

""•    .^rvfdoi"'  "«"■»'■«  P"*-"    by  R.g- 
1319.    S.ri,ei  Simra.rj'. 

(h)  "^n./  ji/m  aulhtntienie  hu  ntlttlation 
«"''«  K  it  nut/tanb',."  ' 


^  132S. 
132li. 

i  1327. 

{  1328. 


*  '■'*'■    Ln",  "■'!:"<■""  "  U„,v.il.ble,  mu.t  hi, 

CHAPTBB  TT.T 
8.B-T„P,cB.  -PH„.„H„  K.ro„xs  o,  P«,„„  t.st.mo„. 

S  1330.    ^.)_R.p„rt    0,    Testimony   «  .  F,m,.r 

"•  l:iii)iitt^,:s;;--"^''"'e'Ex.„. 


liitroductorj". 

(")    .Maiiistrate's    Report    of    Accu..,I>. 

'T:4o  r"„'„TS''  '""«  "»'  «'••'-'' 

hame:   Written   K.xammatioti   usable  .. 
Metnorandum  or  a.  Written  Confmi,!„." 


!  1335. 
i  I3;j«. 

i  1337. 


8uB.ToP,c  C.-8f.xr.«r  P„„hbhh„  w.x,««„ 
{  1338, 


•Official  Certificates. 

■"•Jnie:  Celebrant'.  Certificate  of  W.iT<.». 
«>!  (.referred  to  thher  Kvewlmes'e,  ^ 


§  1339. 


§  1.345, 
§  1346. 

§  1347. 

S  1348. 
{  1349. 


CHAPTBB  XZOI 
Topic  If.  -  CovcrsrvE  (o„  AnsoLnxK)  Tk,t,mon,a,  P 

Nature    of    ,    Conclu,.,-.     T    .  .  ^ ''"'MO.NIAI.  Prefkrexcbs. 

i,oncIusne     Testimonial   |   ;  1350,     - 


Nature    of    a    Conclusive 
rTeferi-iit-e. 

»^ie;::n.^rtz;:['^:'f»[c°-"'-e 
iit^-'^<'.rappa'™'-"' "' 

iiZny}^^  «"«'«,,.»■,  Keport    of  Te,. 


same.  (3)  (  ertificate  of  Election 

a:Sit/^r'^:rc:^trir'?^'" 


f  IMO. 
{  1301. 

f  1363, 


CONTENTS. 

!:  i=?,-&-.,,r' '■^''  -rr  °-! «"-"  »... 


Theory  o/  the  He.rwy  Bule. 


§  1367. 

{  1368. 
{  136». 

i  1370. 

{  1371. 


OHAPTBB  Xuv. 
SUB-TITLE  I._THP   Hp.nc 

To„e  I.IL  cr        "'■''  ''™^^^°- 

^  BV  CH088-BXAMIXATION 


Theory  xjid  Ap»  ^iAT.         '■^'Jence. 
•i"",  ■li«crinih,ated   "    *^  '-'•""^xaiiiin.. 

Wvi»i»nof  Topi".      ^'™*-«*»minaiion 


S  1373. 

(c«;::«i„;;r':!r",j,'i:;;;7  Tribunal, 

I  1375.     Te,,IZvS^fc"^;;^»!n,.ue;t. 

5  1370     ?r-'«".<i.<eonri4"r"""^"'e'"~'e 

^^'^<«^ie;;?'ll&''--  sin..  Ti». 
S.me:LT.S.8u.rste"- 


!  1387. 
)  1388. 
I  1389. 


{  1378. 
{  1379. 


1-380. 
1.181. 
1383. 


ToP,cII._BrCo.NFKo.v 


'»«'!»•  the  Same       "■"^  '•'•  Same. 

■  Conduct  of  ths  r..... 
5  1390.     Failure    of    P™.^ 

fw'£^i:f»;;'';;yon  through  ,h. 

tion^  ^  Ineufficence.  of  C««,.«„„i,^ 


1^0.n.r.,PH»c,p,e  Of  Confrontation. 

S.nme:  S.ate  of  the  Lw  ,"»• ,.,  ^    • 
Jurisdiction.  *  '"  'ne  Varioua 

CoTifrontation    ••    ...     •  • 

Witiicss.  """lasnt  s  Sight  of   the 

2.  Circumatancea  nf  w. 

with  Wit  °i:.?'pf,J««»/^Di.pen,tag 


I  1396.' 
f  1397. 

§  1398. 

§  1399. 


i  1401. 

i  1403. 
§  1403. 


p..,.    .  — — .  Ti-eaence. 

J^"T:;^:i^„J::''^'^.(")n™,i,i„„ 

MS'ili,';''"'''''«<''Nece„i,yo,  i,„. 
Specifle    <W. 


of   Unavailability:    (i) 
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'TATIOX. 

Kind-  /i;  n„     '^'*'""'«:    Inabilitv   .„ 

«'bvi„',rm\'^'''"""«-'"".  ".v  In.e.„t 
»'»T,;„.*'"'"'"  "f^-nff  DepoMtion,  rf. 

S-«'-:rL".to*„r'"«  '>''»''•'■■''-'  .-. 

mr.;  '''^"""    «««""«  Former  Te.ti- 
nepo,!,'|:,Ti,"notK:^^'  '"'  •'■-''•-•■"?. 

Deposition oontafn'Ltel"^;  "I''*  '» 
"«    apphcable    (sf  If  1,^^™,t:""oi 


COXTENTS. 


Oppnn«n''«  Wllnew,  «nd  (4)  to  Fnm,.. 

I  I4I7     t.^""""/  '"'  "■'''"""•  '•"•".•u'ion         ' 
I  i«7.    Samt:    Excephonn  to    the   K„|,.   f„r  /ii 

U..nc,or..n<l    ,„,|„p„„    IWwdinJ. 

(»)  Comiiii«.ioin  by />„/,«„  /'uiulaltm  ■ 


{  1420. 

(  I42I. 
i  Utl. 

{  1433. 


OHAPTrH    XLVI. 

SUB-TITLE  .I.-KXCE,.T..,NS  TO  THE  „EAR8AV  RULE 

I>.T,oDtcTo.v:  G.«„..  T.,«„Hr  or  r„E  Excrrrto,.. 


Kir»l  I'riiHipIo:  XmMilv. 

«"IM  of  TruMHorthinew. 

IS^L?    Appliction    .1     ,h.    Two 


i  UM.    Order  of  Con.id.r.ng  tb.  Exc,pt^^ 


CHAPTBH  XtVU, 


f  1430, 


i  143.r 

u:u 

I  14.15. 

i  1436. 


I  1440. 

1441. 

I  1443. 


HWory :  Sf.tutei.        ^"''"'  '  ~  ^"''°  K«C«-ARATI0»8 
1.  The  Neceutty  Principle. 

Scope  of  the  Principle. 

Ilijle  Applicable  in  certain  Crimin.l  Cmm 

Death  in  qneMinn  must  be  the  neclai»nt't 

turther  Limitn'ion*  rejected 
toregoing  Liniiiati„n,  inipn.'per. 

The  Circumttantlal  Guarantee. 

I'l  Beneral;  S.,lcnir,itv  of  the  Situation 

<  ..n«-,ou.ne«  of  the  Approach  of  l>Mth- 
Suh.e.|„ent  Conlirmati™.  "'"' 

<  ertninly  of  Death. 
S(.ee(liiiesi>  of  Death. 


Revengeful  Feeling,.  Theological  Belief. 

'''l"i!SS!"J  «"i"«Mtiona.  and  Other 
Independent  Hulea  of  Evidence  a. 
•PPUed  to  thi.  Exception  '   " 

Tenlimonial  Qualifl.ationj:  tnfamv  In- 
QuMlion,,  W-ritte,,  Declaration,,  etc  * 
TMIimonial  Impeachment  and  Kehabilita- 

{j';Jf  "f*!""  Opinion  Evidence. 

Knie  of  Completenwu. 

Rule  of  .Producing  Original  of  a  Docu- 

Jul"'amUun'"'^  '''""'"  ^"•™'"'-- 
l>ccraration»  uuUe  by  Either  Tarty. 


OBAFTSB  XIVIII 
Tone  n.-STATEME.VT8   OP   FaCT8   AOAIWt   iNT.nPST, 


}  1457, 
{  1438. 

$  Ufi9, 

{  1460. 

{  1461. 
i  1462. 
§  146.3. 

{  1464. 
J  1105. 


5-    In  general;  .Statutes. 
1.   The  JTeceaaity  Principle. 

''     Death,  .Absence.  Insaniiv  «»<     ..  ^  i.. 

The  Circumatantial  Guarantee. 
.    General  Principle. 

«c'r„i.o"„';"?;nf*H'""'"*?  (Adn,i.,io„,. 

etc  ;  ariout  Ijind.  dwriminated. 
Statenier,!,    r'redicaiing  a   Fact   acainu 

u"::7"   "'    ^''"'"7   Fact,    affecting 
Th„Kac,,„o.,h..S,aten,en.,.obe.gain.t 

""..«■  i"i.;Se,«rale  t-nJrfe./-""""- 


{  1466. 

}  1467. 
{  1468. 

{  1469. 


on  "Voti  ™"ft";5'"''-'"emen,  of  I-aynten. 

gS'ifvidincr '"'"'''""'' '->•'■■■'•- 

Statement  may  b«  Oral  a.  well  a.  Writ- 
'■  '^'I'nS-n'n  ^"^"''""on..  and  Other 


i  1471. 

1  1472. 

1473. 

§  1474. 
§  1476. 


Testimonial  Qualificationa. 
Authentication. 

Iord?."TUlf.'"*'"'"'  ""**  "ff*'""  '••■">- 
Principar,  Statement  used  apninst  Surety. 
Inu  «t  7/-'''"'''"  S'»leMU.nt,  ,B.i„;, 
interest,  Admissions,  and  Confessions. 

«.  Arbitrary  Llmitationa. 

S  1476.     Histoiy  of  the  Exception:   Statement  of 

PrnL'^"'"'",!,''""!    '■""<■".   excluded! 
It  M,,     ' ""less  ons  of  Crime  bv  n  Third  Per«„n 
{  1477.    Same:  Policy  of  this  Lfmitation.  ' 
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COXTOTS. 


OHAPTSB  ZUX. 

Topic  III.  -  DixtABATio.N*  aboit  Famut  Histout  (Prmonrn) 

I  MJO.    In  ganeral;  Statiilury  I'rnrliiuiM. 
1.  Th«  Naoeulty  Principle. 
I  1«1.     Duth,  •tc,  of  DecUrant  or  of  Kunily. 

».  The  Olroumetsatlel  Ouarentee. 


i  UW.    Same:  D«clir»nt'i  gu»liti«tion«  mutt  bt 

Bliiivn. 
I  Un.    Smiii!:  Iltlilionihiptlw.y,  Mutu«l;  con- 

!ii09     !!«'""»'''«  »^'l«>»"t  will,  U«i|,  |.„„iii„. 
4JJ.     Same:  tnlia y  lo  ..m'.  Uwii  Am. 
HJ».    .Sani«.!  8t»lfiii.iiu  of  K«iiiily  Ui.torv,  lo 
Iitfiilify  a  I'eniin.  • 

{  H!»5.    (»)K«rtnof  the  AMfrtioti:  Family  Biblei 
(  iin«     f'J'."^!  Toml»l..n,  ,.  Will,,  eio. 
i  H5«.    (4)  Amhenticalioii :    I'rovii.K  Individual 
Authnntliip. 

'  1600.    (irneral  I'rinciplt. 
1501.    Statenientt  aa  to  I'lacu  of  Hrth,  Death, 


i  1482.    General  Principle. 

{  U8I.     I)eilarali>in,  „,u,t  hart  been  before  (on- 

lroveri*y. 
{  H84.    Nu  Iiitenit  or  Motive  to  Deceive. 

a.  Te.timoniU  Qu.liflcatlona  and  other 
Independent  Hulea  of  Evidence. 

I  \tln     ,"!  I""'™""!*'  Q»«Iifir.iion.. 

5  1480.     (,.)  Surt,c,^„oy  of  the  l)«laranf.  Meana 

'  «rc';„":i;i',''"""  '"  ""  ^'o'Bl.borhood       J  1502.    Sundry  Kind,  of  Fact,. 

*  "'*■    t1orbelw«„"i'ff"""ll'^'V"r.=  "'"""«■  *•  '*•"'•»""'  Limitatlone. 

iiona  Uetweeniiiffereiil  Kinds  of  KtlaliVM.       8  iwi      ir!„j.»r 

■Mfiame*.   I    J  1803.    Kind  of  iMue  or  Litigation  involved 

CHAPTSB  L. 
Topic  IV — Attestation  of  a  ScscRinixo  Witness. 
{  1J06.    Theory  of  the  Exception. 

1.  The  Neoeaaity  Principle. 

I  1608.    Attester  must  be  Deceawd,  Abient  from 
Jurisdiction,  etc. 

a.  The  Circumatantial  Guarantee. 


I JSII-  Sr,"";*'  p"'!'ip'« 


""••    wiiBr«i  rrincipre. 

tilioni'  •"*"*•'";  D«Hnitionof  Atles- 


3.  Teitimonial  Frinoiple. 

'  '""■  A{t'"t'."r.r"  *"  ^o'"'*""'  •'  '™«  0' 

i  1511.  Implied  i'urnort  of  Atlejlatinn:  (!)  AH 

(  1110  |'""«"'\<>f  I)""  Execution  Impli,!.' 

*  ""•  fnTaleri';?.^'  •"  A.te.tionJ-l.u.e  i. 
S  1513.  Same:  (2)  Must  the  Maker',  Signature 
«  1514  A,,''!'""-''  "'l"  'r  "'herwi.e  prove.1? 

*  ""•  iiklTher"'^;rr-''"'"«'"''«''^'' 


the   two    Branchea   of    the 


i       V 


f  1617.    In  general. 
i  1518.     Ili.toiy    of 
Exception. 
S  1619.    Statutory  Regulation. 

A.    lUoULAR  E.NTRIK8    l.t  Ge.XEIIAL. 

1-  The  Veceaaity  Principle. 
{  1521.     Death,  Absence,  etc.,  of  the  Entrant. 
2.  The  Circumatantial  Guarantee. 

1522.     Reason,  of  the  Principle. 

Same:  EnKli,i,   Rule:   Duty  to  a  Third 
Slime:  (2)  Regularity. 

\'o"\Jn.'i';;i.T  «"'  "'''•  ""  Transaction. 
.>o  .Motive  to  Mi«repre«ent. 
H  ritten  or  Oral  Sintemeiit. 

"'  \'nH^°°!?'  «1?"«"=''"°"«.  »nd  other 
«  ,.,o     ."*"''*"'  ^"'«"  °'  Evidence. 
5  1630.     I  erj.onal  Knowledge  „f  Entrant;  Kntric. 


CHAPTEB  U. 

Topic  V.  —  RKciLAn  Entries. 
S 


.  '"'•    S'.T.ill'ra'i^i'.T^^Si"'^''''^'""'*"'"''* 

I  !«?•    J!"*^!""?""' Original  Book. 
5  1633.    Opinion  Rule. 


§  1636. 

{  16.17. 
}  16.38. 
I  1539. 

f  1540. 

§  1641. 

5  1542. 
§  1543. 

§  1344. 
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B.   Pabties'  AcCCDHT-BoOKa. 
In  General. 

1.  The  Neceaaity  Frinoiple. 
Nature  of  the  Necessity. 
Not  admiwible  where  Clerk  was  Kept. 
Ua'n,*'*'"'''"'''   '"■■   ^'^   «'«.vni«^nt,  or 

Not  admissible  for  Goods  delivered   to 
t>lher<  on  Defendant's  Credit. 

t^ract*^""""'''  '"■■ '''"""  "'  ^P*"*'  Con- 
Not  admissible  in  Certain  Occupations. 
Not  admissible  for  Urge  Items  or  for 
Immoral  Transactions. 
Rules  not  Flexible;   E.xistence  of  Other 
Sdude""fio:"k."^^''"'  '""•""  <>«•  "<" 


COXTEXTS. 


"•  "^  Cl»oum»Untnj  OuaranU. 

M-    U«n.r«l  frin,!,.!..   u... ..  .       ,•,         j  f  1»M.    Ptnonil  Kno*l*l~  -#  „ 


I  1M«.    Uen<r>l  frincipl,;   K,tful.rit. 


CBAPTBB  MI. 


>ioni,  ttc. 

nncipiM  l>i»cninio«ied. 

''""""  <5.vjH":r  "■''•'--«  " 


CHAPTER  Mil. 


*  1«80.    In  G(n«r.l, 

»15M.    M,(.,rmu,t  be  Ancient. 

{  im    ?°  '''""""•"ti.I  Ou.r.„te,. 

,  ,5     '    w;X        '"''•'••■  R'P-'ation  .,  T-„„.  I  -"""'«  """JjOthm  Fact,  o,  F*«,„ 


I.5S^  fl'i'uiation,  but  not  Imliv!,),,.! 

'^'-  ei;.';  a"iz  ""V"  *^riwHr:{  .""""""•• 

,  ,„,  '"''!^«         '""^-  '"  ""'"^  of  Gene«l 

'!"•  fci.;li:^fe;|,;':  R".e;  Private 


C-  Maii»uo«  aud  Otheb  P.«. 


5  160s'    |S?n:?;r''"«'P'"«ion.viU.nce. 
Ife'«t.on.h,p,   «,rth,   iSh   ^f  "'«.'•. 


/)     ,-  "•' ^'"y    *'eath,  etc  > 


I  """■    .ta!Te„"'ur:-"'«  '-  Competent       .I  ^«"  "«.".  ""    ^-•"    CharaceHi. 

6  1, 01      J''P"' Survey,  etc           '«"'».  I^ase.,       {  18,0  Jf '"»?'!;••                        '     ''"'  """ay 

^  '^"^:    t^-;  'uS.rr^l^^S-'atlon.             .  ,„„■  EvEiete^tS-'  «^^"--  a. 

,W    '"'■  '•""•■  "•^""^"•<«  not  have  Spoken. 


CONTENTa 


f  lau 

1   tat.  S"  """O-  "       "    ••"-■■■• 

*  .'&""  """•  ■"  ♦"»•  N.lghb,ri,o«l 

1    1019.  Satna:    Ujini<t**l 1-  .-, 


fk^Zr'  '^"''  '"'♦'""«  *«•">•« 


i  I«17. 

I  itu. 
1 1«». 


-.  .'traiin. 

fUm.:  (»)  HepuUflon  .ft.r  ih.  Tim.  In 


^.    8nilD«T  FACTi. 

I  i^'    2!!!"!*!!''" '"  I*""  ""'"""r ;  or  W«|,h. 
I  W«.    BtpaUlloD  to  pnirt  Bundiy  F«eU. 
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LIST  or  8IATUT0BV  COJP,L,mONS  AVD  UTEST  REPORTS 
AND  STATL'IES  CONSULTKlT  "'■'""" 

I.  Statdtm. 

UrUJ  w«  originally  con«..t.d  for  thl.  w,^  Zl^t         h.v.  b..,.  .„„j,  .i„„  „,^  "'^ 
of  croM.r.f,r.ucM  in  th,.  u«w  r,»i,  ..„,;,     J  ""'  "■"»'  C"*'  '"liable)  !.ck  of  ,  ubta 

J«>w.T#r  (where  •  perfect  Ubie  i.  publi.U^^      f ,      '""^  iniUnce;  fur  Ar-  ^ulZ.U 

s:9;r^t-i^r;sS{s-F"^^^^^ 


Ekolaud 

Camaba : 

ifominim      .    .    . 

firi/ij*  CalHmbia  . 

Umitoha      .... 
Aifw  BrHMwiek     . 
New/oundlaHd  .    . 
Korlhwr^  Turitorif 
Abea  Scotia      .    . 

Ontario 

Priiiet  Edward  I Jand 
U»IT10  8TATCt:l 

Sr ^•^•'«" 


Rerbed  Statntee  I8«S  .    . 

Hevinet]  Ktatiitea  1897  .     .    [    \ 

ReviieJ  Statntca  1902 
CoDiolidMed  Statute.  ISt":   ' 
Couiolidated  Statute.  1893 
Con«>Jidate,|  Ordiu«nce.  1898  " 
Kenned  Statute.  I900 . 
R«vi.ed  Statute*  18(7  .    .        ' 


l«::^.^  A*!* ?^.'«i'i"  l---!  rode  1887 
•«t  of  8tatuti 
Supplemeot 

I  Mill.'  Annotated  Statni 


a..  1  1 7.  °'  ■  """  *  ode  I« 


General  Stetutea  1987  .  

Revised  Statute.  1 893 


1903 


1901 

I90S 

1903 

1903 

1903 

1903 

1903 

1903 

190S 

1901 

1903 
1903 
1903 

I90a 

190S 


Colorado .... 

CiJumkia  (Di'trict) 

Comeelieul  . 
iMlawart      . 


>  Legislature. 
»  tlie  Inteat. 

^Boteontlaevalidity-JiTlirCom;" 


•^tz±;S5i:?^»SM^tr^ 
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Nmk  DakMa 
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IIM 
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I  Ml 
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1901 
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iMIt 
IHM 
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l»OS 

l»Ot 
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IMS 

iWM 

I9M 

IMS 
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l»OS 

1(01 

IW> 

IMS 

IMS 

IM» 

IMS 

IMS 


Qmtnl  Uwi  1896  . 
-— «..  ,  ^'»»»'«™»  SutBt*  I89»         ^     •    •    • 

''"»    ..".■■■    prf""'!l'.'^'""*'^c:od.uM  ■  ■  •  • 

•    •    •    •     n«»l»«<ICivI18t«nt««l««».  »     ",  "    •    • 
t^n.t^S.oi^  L^r^""""  '•~^-»  "«  •""  ^«^'  "»»«  Cd. 

Tfo*    .  "'"'••"I  StotBtM  1878, 


Virginia  ,  , 
Wntkinglo,,  . 
^—  Virginia  . 

^i'nmiin     . 

Wyoming     . 


ReviKKl  Sta.ut«.'lM8'.''"'''''"^"''  ""'  '•»» 
SUtntei  1894  .  ■    •    • 

C.>j.  1897,  8appl,„„n;  1898 

B«Uin/5er'.  Annotated  CodM  »»rf  s. ".  '    '    •    • 
Cod.  .891.  ,hW  edWon  ^'^'"^  ""  ■ 

I  Reneed  8utoee.  1887  .       """^  "»»     •    •    . 
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IJ8T  OF  LATEST  REPORTS  CONSULTED. 
Mm!  of  Dm  "    R*!*"!. 

j^r«.b.wji!:;i^^^^^^^^^^  k,»  u.„  uk„  ,„„  ,^, 

w««iy  twum)  b«tweea  \oTeiiib«r.  IDO.1  ..m  m     V*.       *  '  '*"'*  r^»g«<i  (datiiiB  bv  ik. 

AlUntteIUp„rt„.,„L„ 
r«J»nil  H«port.f,  »u|.  1SJ-. 

I         Hawaii,  rol.  Ij. 


8o««h«ni  Reporter,  vol  S5. 
E""  t'"'*"'  Hrporter.  toI.  «5. 
P  uthwMtern  Hepori.;,  tu  "i 
Ouur*:ua  r>...i^  Hepc--'        • 


-.1,1. 
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EVIDENCE 


iir 


TRIALS   AT   COMMON   LAW. 


BOOK  I:  ADMISSIBILITY. -PART  I:  RELEVANCY. 

Title  II :  TESTIMONIAL  EVIDENCR 

Subtitle  II:  TESTIMONIAL  IMPEACHMENT. 
CHAPTER  XXIX 


INTRODrCTORY. 

A.  Geserai  Theory  or  Impeachment. 
ment"'   '*'"'^'"'  °'  *''^  ^""^  °^  Impeach- 

J  876.  Uirtinction  between  provine  Incor- 
n?  „"„?  1  Te.timony  f™n,  DeLtive'^QuXfi. 
Ration,  ana  proving  the  Defective  Qualificationa 
by  C  onduct  and  other  Circumstanm. 

hiJiSL*'n?fi'*-r''»1      '*""'"     Circumstance, 
av  n5  l^  1  fi  '•I  ^'f''»'"'y  «nd  Circnnistancea 
navinft  Indefiriite  Kelerancy, 

S  880.   Distinction  between  Impeachins  Eri. 
dence  and   Rehabilitating  or  Sup^rting*  £.1. 

f  881.   Order  of  Topics. 

B.   PEBsosg  Impeachable. 

1.  topeachmentofHeaiMjlaBtlinony. 
I  884.    Gi-neral  Principle. 
i88S.    DyinK  Declarations. 
I  tit-   *"««"'(?  Will.Witness. 

J  h^;ri{:r^".^cr '«"'■''' '"**"•'• 

tolTdC^'r^:^:;!"-"^""-^.  "Omitted 


a  ■?luLl^[*^'^"*  ""*  ^"*'f^"«  ^^  •"•king 


{894. 
cretion. 


Impeachment  of  an  Impeaching 
Witneas. 

Limitation  in  the  Trial  Court's  Di». 


2.  Impeachment  of  Defendant  aa 
Wltneaa. 

iieili*.^j  »;»«"?etion  between  Becoming  a  Wit- 

?8M     JL/"?*'  ».  Witness-  Privilege 
Witn^;  ^f"""'"'  ""peachabl,  as  an  Ordinary 

§891.   Same:  ApplicUon  of  the  Rule. 
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4.  Impeachment  of  One*  Own  Wltnew. 

lo?5-    History  of  the  Rule. 

hJ.  ?K-  J*"'"*  "•■"«'■'=  The  Party  ought  not  to 

te   &te^-SZ«71Wheo„ 
Cm       '   S""*:  (2)  Practical  Reasons  Aia7d 

..»'<'j-   Same:  (3)   Varions    Forms    of    Rul. 
adopted  by  different  Courts  " 

Jufeot""  '''  ^""-ftheLawin  Various 

for'idden.  '"'  '"' °"'"  Witnesses  not 

pJchm;nt^""''  ^""'""J'""""  M  involving  Im- 
Prfndpl.  '*^''°  "  °"''"''  <'""  "^'^"^  ■'  Geneml 

■J  ^' K.^rt-"  <'>  A  calls  a  Witness  •  may  A 
Tin  ',«»^P?"«..0«th.  and  Inte^oS 

-.»!?    L--   ^''""•'  ">  A  calls  a  Witness   then  B 
^II.^h,m  ;  may  B  impeach  T  („,  n«X '^^ 

§912.  Same:  (4)  Depodtion.. 
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^Me.  nitueaa  called  by  the  Judgi-. 


-en,  or  discrediting,  is  funda"  l^J^^^  fci J  '  T "^^ '"P^^'^- 
The  nature  of  the  probative  inference  and  fL  ^f  ""^tant.al  Relevancy, 
pnncples  of  the  san.e  sort  as  tr^se  alreadvob;  T,°'  '*'  ""  '^^ "" 
Relevancy  («nfe.  §§  38-464).  Whatis  thp  nr  J^t  ^°'  Circun.stnntial 
exan>ple)  that,  because  the  witness  X  ,  T  ''  '  ^^'  '"^«^"««  i«  (for 
therefore  J.e  is  probably  not  teE.  fhe  truth""  "?"'^'^''"''>'  dispositL.. 
has  hostile  feelings  towards  the  opponent  therpf  '•'''"'^ '  "•■■  ^*-'^'^"««  he 

he  truth ;  or,  because  he  is  a  cousryihi  „  "''.'l'  1  ^'"^'^^^  "°'  ^^'"'"S 
has  hostil,  feelings  towards  the  def"  a  „    and   h"  'f"''  ""'  P^"'«^'> 

telling  the  truth ;  and  so  on      Tbi«  V,^  ^'^         =  ''«  '«  probablv  v.t 

by  Which  is  originally  dete^inlir^^X™;'-^;"^^  ^™""*'- 

86.).     There  the  argument  was  that  be(3T„  I      !*"'''  <''"''''  §§  ^75- 
son  ha     g  ,3^^.^  qualifications,  theX  ..,  r,'   T  ?  '"^'^'^  ''^^ "  !'«'- 
probably  true  in  fact;  and  the  rules  inZ?^!      f  ^'"^  °^  ^''^  ^^^'^--t'on  is 
t^.e  co,Kiitions  a  e.  testis  on  ia/qSc^^^^^^^^^^         °'  ^^^'^^-'^  ^-1  -ith 
law  W.11  allow  that  inference  to  be  oS     i     '^^  T*  '''''  ^^'''^  the 
ence  from  the  making  of  any  human  ass^ion^sTh     '  •^'"^'"°  "^  «"  '"fe- 
I.e  evidence  being  Testimonial  EvSence    while  V.     ^T''^  "'"^^  ^''^'  ^'t^. 
"Terences  from  any  other  matter  than  the  maWn'.  ''''  '^J^^'  '«  ^^  ^raw 
C.rcumstantial  Evidence  (the  subject  ^fTujri  2  .    "^  """'"""' ''  ^-  f^"™ 
dealt  with  in  Title  I,  the  inferences  a  e  f"  J'  T^'    ^'"'^  ««  "'  the  topics 
from  sundry  similar  circumstances     tLT  character,  from  conduct,  Ld 
of  the  present  material  is  wi  ^T  tj  I    Z^r'u'- """'  ""^  ?-»>"''-  P 'ace 
and^understood  in  this  place.  '  P™<=*«='»%.  ^t  is  more  easily  exanlined 

occu°r,  r"Unrtrro5't\e°  mTtS  mot'^^^  ^^^^'«^  ''-""^tions 

«rcu«,t.nce..  (1)  It  ,,,3  been  seenlr!  d!a  f  •  «"»'""""*""  "'^  otW 
that  an  assertion  may  be  used  as  ^I  f*"'S7"'»  Testimonial  Evidence 
attended  by  certain  minimum  quiitior''- "'  f '''''''  °"'^^ -'-"  i  S 
first,  the  Capacity  to  Observe  R^collecT  ",  ^"  '^'  P'"^""  ""king  it,  ,•  / 
Periential,  or  Emotional-  and  «?  ?,'  ""^  Narrate  -  either  Or-^anic  Ex 
and  Relation  (ante,  ^ll.l^^'s')  Tw'^aitf'^J  ?^^'^«''-'  «-">  ti-' 
r  ''«\bfn  thus  admitted  may  pos";:'':?  "'•'"''"^"  ^^''-"  --"-' 

the3e,uahfications,„everthelessaLrtSr.l:i-':2r^ 

1004  "Bfcree  there  is  a  count- 
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less  variety  in  the  possible  extent  and  strength  of  these  nnnlifinof 
the  greater  or  less  extent  of  them  may  throw  1  ghfon  the  «r J  k  rr^?-' 
assertions  correctness.  Thus,  he  may  nosser,  th«  1  ■  P'?^"^'^'^^  «'  his 
requ.red  to  make  the  assertion  SreorttZr^'^^'''' "' ^■^"''^ 
tu.,.ty  of  observation;  and  yet  he  may  ail  so  fL  hTof  '"■"  °' "PP"" 
canity  or  such  opportunity 'of  observatLn  L"he  L^htVe  iZ:^^^^^^  7) 
this  fact,  if  shown,  will  detract  from  the  moh^hiUt^ ^  I  ^'  °"'' 

ness.     In  the  first  place,  then,  whel  "aTuaSy   r  IditirTs'' "'  "T " 
that  its  possession  in  a  minimum  degree  I  esStTal  t^  th.  "  „  ^  "'P^'^^"^ 

of  hi,  assertion"^  an  '  tZs  ^deTct  ^  ZofThe  ah  ''?""^''''  "•"''^'"^- 
tions  may  be  employed  in  discrediting  R  /  !k  '  *^^^^'""'"i«l  q""lifica- 
few  other  qualities  whicM  out  tf^epui'ed  '  "^""^P'"-'  ^'-«  "-  « 
the     ,e  of  the  assertion  a   all  neverlTel  -    ,1  f  Prerc-qui.sites  to 

of  the  «nertioii.     Tlius    in  ,lf„~Hi.,»  •S«ln«t  the  corrc«i„e«« 

«ho„  ,„i„™„a  e<i,t»n»  r™i TJ.^      "^  I"  *'»'='"  I"""" 

t.  the  ,..„«»,„,  ....t,frh;Lrr.;rr  ;T.:^r"™' '"'  -^ 

adequately  presen    these  defect  or  i^  ^"''"P^^ty-     Now  if  we  could 

case  of  each  quality  But  it  i  nh  ^^  if  "^"''  ^'""''^  ^'^  «"°*'''l  *"  the 
impossible,  or'difficult  or  iL  .fficen/T'  "'  '"  .™°^*  '''''^'^^  '*  "^»  ^'«  "^her 
tribunal  d irectror  at"^  r  „"  ;.  ""'"T  V'"^  ^^'^^'^^'^  l"^''^^  to  the 
its  turn  need  to'J^S  nced'bvihe   cir^t'  '^"  ''^"'"^  *J"""^>-  "->' '" 

stance  to  the  existT ^f  ^ d^kS^St;.  L^ZnT  =  ^ ^  S"  :i 
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objective,  the  aasertion's  incor«ctness     _7^""'7  "  f^"-*""  ^^« 

from  the  witness'  emotionalise  o^Z^^''  '''*  '"  ^'''^  '<>  argue 
mrely  be  possible  to  present  that  nT„T<.     t    "'"^' '°  '''^  opponent,  it  will 
resort  to  another  inferen^  i„    '  1^^,"^     ^"''^  ""'^ '^'"'^^yj  we  Ju  " 
"ample,  it  will  be  shown  that  a  n!^        "'"'.'"'"  ^'""  ^«'>'  hostility    J' 
te  Victor,  of  the  oppone;.tr\L^ri;a?iuef  ^I'T  -^"  '"^^ 
that  he  w  nearly  related  to  the  Dartv  h«  TT"^  *'"'"'«  °PPo°ent.  or 

.inc.  ..y,rs,t^^^  '■•  '^»"y  *•.. 

already  been  seen  (ante  S  42?m    !    7*"°''  '"'*   ^"^iUary  PoUcy      T^    i 
-y  be  expressed  by  ^sfngL^t^ab,rmt"^"  "f  cire7mst:nS  ev    e  'c" 
n>en..ly  on  some  principle  of  R  ™^'  ""*'  J'^*  the  rule  mav  rS    . 

;f  ly  on  some  princi^  o°Lf  J:;)-^  ,{-  I'-bative  Val..e,T„V ^^ 
Thus,  the  occurrence  of  „  simi  nr  i^  '  v  ^      ""?'  '•  "•  *"'  ^"^ih«ry  Policy 
hecause  ,t  dc.s  not  satisfy  a  pr     i2  o7r'','"'°"''""  P'"""  ^""y  te  LchS 
'"J|.ry  are  not  sul.stantially    i^lf ''^«"''^'  »  '■  the  conditions  o  the 
satisfying  this  principle  of  Re  '  '  "^"'"'  ^he  snme  evidence  thl.  i! 

^  -^r.se   anS  con^.^i:!"^    '    :;;; '  7^  «f  ^  -eluded  onX'  g'S 
Again,  a  persons  had  character  ,1  '  fi  ^"'^'^""•y  Policy  (^„;,   f^l, 

•''  concerned,  to  indicat    1^,  .    .7 '7  •''^'^'  "^'"•^■^'*'''^-  «"  f^'r  as     ;,lt^-  ^ 

rebuttal;  whik'.  where  this  ,„,li  ,.   i  ""  resortiin^r  to  ^  « 

^--utrix  o,.  ,  rape  chrrj;    ,        ';  ""*  "!'?>-««  i"  the  ca    '   't^: 
aggressor  ,„  an  afTray.-the    m-  V'^'-'^eased  person  nll,.g.d  to  be  tl.« 

^^^  of  Releviy  a,:;,.,:^^';^f ^^  w'->  it  ^tisfies  ^ ^! 

looa  P"»"-on  ot  the  subject  it  is 
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iwo  „(,  „l  principle,;  („,  wi,|,„„.  '1?       ,    '^'"  ""  ■«•«""»».  ol  tl., 

:rfrr,rpr;x^'r,atrs5¥"''-^^^ 

U.  In  dealing  with  a  given  soTofZj^Z  li  '""T  "'*''"  ""  "^'"J^ 
Relevancy  ha.  always  first  to  JconS^'^tr'  ri  "'f  ^"""^''^  °^  ''" 
exanimed  of  any  principle  of  Auxilily  Policy  wh  oh  n  'T"«  ""«'  ^'• 
dence  n.ay  satisfy  the  test  of  the  first  but  not  of  H^^  "^^^^^  ^''«  «^'- 
satisfy  both;  or  there  may  be  none  of  th«  «T  J  '  '''"'"^'  °'  «'  '"-V 
A  few  instances  will  serve  to  illustraj  ncZl^  '"^  ''"'''  "  "??•''"'»''« 
of  the  two  sorts  of  doctrines.  (1)  l1,e  Z5  ^"  "'^'""^'^  "-  ^"'^ing, 
mcorrectness  of  assertion,  is  relevantTon  tt  ^''•""i'"'^''''  <«  i^Jicatiil^. 
"nte),  when   it  involves   the   ulTT  1      ^"'""'   P^n^'ple  of  S  59 

proved;  a  question  of  Reil^ern^rf  7\  "'«  ^^^  '^  -^  to  bJ 
ulness  only,  or  general  charter.  I;'';:"  ^d  'Si  ^''r'"'''^ '"'  '^"^''- 
the  matter  of  Auxiliary  Policy  pr^sent^  itllf  a  \  ''"'"-  ^^'^'-'^''t'd. 
P'-mting  out  that  the  reason  7  SI'  ^t  1  '  "  J"'""^  '''  ^-"l 
acter  as  against  a  defendant  in  a  criminal  t^  '^  '  ''''"•'"''"  °^  '=''»'- 
all.  i.  e.  the  reason  of  nnfair  preind  17  li  ^T  ""'  «»'P'^  '-^^  "t 

trial  and  cannot   be  conde  red'Thi  e  on  T"  M  "  T"^'"'  "   "'"   °" 
cple  of  Auxiliary  Policy  here  comes    1  p,av    ■  f^  '"'!"'  '  ^^  P-" 
cannot  attack  the  chamcter  of  his  own  witness'      r>    I  '""'^^^'^  ''"^'  «"« 
to  evidence  this  character  by  circumst"ndal  ^^l .  ^^     ^"""' '"  ''"«'"Pting 
seen  (ante,  §  194),  that  evide^.ce  of  Tp^cific  a^     r''  "  '"''  "^^'^''^  ^--^ 
relevant  enongh.  is  excluded  «LaS  a  .f    ,  ""^™"<'"'=^. -'»!«  it  is 
because  of  two  reasons -first  fL^  f        defendant  in  a  criminal  cose 
hin.  for  past  acts  though  So       TZ  oTeZtT  7'""'  ""^"'^  -"^-- 
surprise  and  the  i'npossibility  of  beTng  irrej  ^H    '  ^'^•^°"'^'.>^- ^''«  ""fair 
alleged.     Now.  for  witnesses,  the  first  of  XIk     '^''^''''  '''«  ""^conduct 
the  witness  is  not  on  trial;  the  second  .ill  T  ""  aPPli'^ation.  because 

If  we  mei^ly  forbid  the  use  of  xtr  nst  tZl  '''''''  '^^  "  '"''^  ^'  "'^^'ated 
to  proving  it  by  evi.lence  extract  fl^^^^^^  ''"V""'""  ''''  "PP^'-^ 
exammation.     This  be  n"  seftl^nT  I  """^^  '"'"S'^'f-  «•  «■  by  cross- 

open  for  evidence  t!.u     ^         d    for  .'"  ''"f 'T  "'  '^'''•^^--^'  «^"1  -"S^> 
Witness  on  a  specific  oh^e    s  ;elernrr  !'  "'f'!"  ''""  ™-«  ---t  o 
net  result  of  the  rules  for"  show'  !  bad  chatT   ,''  "'"'""'"''■     ^hus,  the 
conduct  depends  on  the  combined  infl net     T'  "^^  P^'^''^"''^'- acts  of  mis. 
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with  a  collateral  matter:  in  the  n^,t  «io„o  7        ^  excluded  if  u  deals 

relevancy  appearing,  the  eviZe Tay  Jt?d  ^4)  S  r'^'  t"^  ^•'« 
offer  the  expressions  of  the  witness  iXtr^'a  h2  ifeutrtl^H  ^ 
vancy  pnuciple  of  Counter-exolanatinn  /^«n/,  « % T  u  '^®""8>  °V  the  Relo- 
explain  away  his  exoZion  «^H  J  /  i  K^^^'  ^^  """^  ''^^'  ""^'^  *!"'-h 
he?e  a  question  of  S.  ;^:a;'ari:r'f;?'  '""  ^  ?'?""«  '"'^''^''^' 
of  his  cause  of  anger  i«  rinTinse  a;';^!^"^  '  "')''^''  "'«  J"«'°^'«« 
be;  or  a  question  of  AuxiliaryVoW  mararise  7' ""  "^  T"'  ''  ™*^  ""' 
profitable  to  take  up  much  time  bviri  "r~  '  ^"""P'^'  *''^'^'"'  *'  ^^ 
of  the  quarrel,  thou^  t  ulyTxpfil^^^^  *"  "''«'»*"  ^'-  ^^tnils 

the  opposing  side.  ^  explanatory,  may  not  cause  unfair  prejudice  to 

Thus,  throughout  the  whole  subject,  here  as  well  «»  tnr  n  ... 

Evidence  at  large  (Title  I)  the  nrinninilo  Tn  ,  ^°'  Circumstantial 

AuxUiary  Policy,  whi  Iwt  ,y  d^st    cf ^^^  ''"'*  **'«  P"-'Pl-  "^ 

cably  united  in  the  concrete  rultl  •»«•'  nature,  are  yet  so  inextri- 

to.ether  in  conn.:i::':^:t:i::^^^-  ''-^  •-"^^  ^  -p«-^«^ 
Th!  vL::r;:::i;,Torir.^y^2T::r  '"*^°  '••— 

in  the  present  cla,ss  of  evidence  are  ZJw^Vu'""''  "onimonly  find  use 
and  confusion  of  issues  (^  riusl'Tsea/trM  '"  ""'  ""'"''  ^"'P^'^ 
attainable  by  the  simpfexDedienr  nf      f^^        i''^'^  P"P"'^«  "«  "^"""y 
the  calling  of  additiS  Xt"     ihe  eS^f^'r"^"  ''^^'''"""y'  - 
applicability  of  this  expedien  ?«.!;  n         "«^«=''  ^f^^'^fore.  of  the  consta.it 

of  discrediting  evidenTbtwle  rhe7xt:tL^':rthf '"f "' "k  ^''^  "- 
examination  and  the  presentation  of  ,f  ^*'"f !"".  ''^  ^'>«  evidence  by  cross- 
general  qualities -sucrrMoraf/LL?/'"  '''''"'""^-    "^^^  ^'^f^'^'-^ 

usually  n'ot  be  got  at  through  ZUll^Lr"'^^^  't'  '""-"" 

tinction  plays  little  nart    h„f    !      T  I '^' ""'^  ''«'«  ^'^^  "'"'^e  dis- 

of  conduct,  [he  w  tness  Ls^  f  Ts  ''f'"''''^''^'^-  ^"'^'ities  by  specific  acts 

pose  as  additional  :":estrJouTdta.3TLT'''"^"^  '"'  ^^«  P- 
peacher  to  the  extraction  of  the  evid!:,;!  ,  ^  restriction  of  the  im- 

real  hardship  to  him  wSile  it  Ivlif  .Y  T^^-^'^^'nin-tion  may  be  no 
Hence,  in  that  field  ;«  find  muTof  tt  "^  T  ^""''T  °^  ^u  viliary  Policy, 
a  restriction;  and  the  conc^e  shaA  of  tt^^SrtrT"'"'^^  '' ^^'^ 
this,  that  such-and-such  impeachi„"^vM  "^"'^  f  t»»"nb  then  becon.es 

medium  of  cross-examina^t  lor'SlouT  o;^"'  ''""^"^  ^'^^ 
but  not  by  the  production  of  ^ther  witnesses     It t  H  ^T''.  ^''^''^^' 

things  must  be  kept  in  mind  about  such  rules'  (/)  The  question  of 
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Relevancy  «  not  touched  by  them.  The  restriction  >.  based  wholly  on  some 
dcKtnne  of  Auxiliary  Pohcy.  It  prescribes  that  such^nd-such  evidence  J 
relevant  IS  to  come  only  from  a  specific  source.  Its  relevancy  is  still  oUn 
to  question.  For  example,  m  evidencing  bad  character,  we  may  not  call  a 
new  witness  to  impeach  the  former  one  by  testifying  to  some  misconduct  of 
h.s ;  we  are  restricted  to  the  questioning  of  the  original  witness ;  but.  while 
conducting  such  questioning,  we  are  still  confined  to  facts  which  are  relevant 
for  the  purpose,  and  we  may  at  any  moment  be  told  that  a  given  fact  nlnjut 
which  we  ar«  cross-examining  -  for  example,  former  arrest  on  some  heinous 
charge  —  is  not  relevant  'v-iuwu.-, 

(2)  Tiius  there  is  no  virtue  in  the  cro»s-examination  as  such  with  reference 
to  the  admissibility  of  the  alleged  fact    The  notion  is  not  that  iLcaui  we 
are  cross^xamining.  therefore  we  may  get  admission  for  this  or  that  fact- 
for  the  fact  cannot  go  in  if  it  is  not  relevant;  but  the  notion  is  that  because' 
we  are  not  using  extrinsic  testimony,  the  fact  if  relevant  may  go  in     It  is  im- 
rortant  to  observe  this  because  the  ordinary  discussion  of  the  rule  of  thumb 
leads  often  to  a  notion  (for  which  the  judges  indeed  are  not  responsible)  that 
cross-exnmination  has  some  mysterious  virtue  of  its  own  which  imparts  merit 
to  facts  otherwise  worthless.     A  loose  belief  doubtless  obtains  in  some  minds 
tha    almost  anything  may  go  in  on  cross-examination  (saving  the  discretion 
of  the  Court).     Conceptions  of  this   sort  should  be  radically  abandoned 
Cross^xammation  13  no  universal  solvent  for  reducing  everything  to  admis- 
sibility.   Ihc  notion  18  not  only  unsound,  but  misleading ;  for  several  sorts 
of  evidence- for  example,  facts  evidencing  Bias -are  equally  presentable 
through  extrinsic  testimony  and  through  cross-examination,  and  a  given  fact 
may  thus  be  m  either  way  admissible.    The  real  significance  of  the  rules 
that  involve  a  distinction  between  cross-examination  and  extrinsic  testimony 
IS  seen  if  we  note  that  the  rules  come  about,  not  by  enlaiging  the  use  of  tiie 
former,  but  by  cutting  off  the  use  of  the  latter.     It  r  not  that  the  law  of 
impeachment  loves  cross^xamination  more;  but  that  it  loves  extrinsic  testi- 
mony less.    Conceive  the  relevant  facts  as  carried  before  the  tribunal  like 
chattels  in  two  kinds  of  vehicles,  and  understand  the  law  to  forbid  the  use 
of  one  of  the  kinds  of  vehicles  for  certain  sorts  of  facts;  the  result  being 
that  the  other  kind  of  vehicle  has  thereby  a  far  greater  vogue,  but  simply 
because  the  use  of  the  first  kind  is  forbidden ;  and  the  tenor  of  ihe  prohibi- 
Uon  does  not  tell  us  what  classes  of  facts  may  be  carried  at  all,  but  merely 
what  kinds  of  vehicles  may  not  be  used  for  carrying  certain  classes  of  facts 

It  must  be  added  that  while  these  facte  have  usually  to  be  carried  to  the 
tribunal  (to  continue  the  metaphor)  in  one  or  the  other  of  these  two  kinds 
of  vehicles,  yet  occasionally  the  facts  do  not  have  to  be  carried  there  in 
either  but  are  already  (so  to  speak)  found  awaiting  us  there.  That  is  to 
say.  the  demeanor  of  the  witness  on  the  stand  is  a  third  source  of  obt.ininc 
these  facte.    Incoherence  of  statement,  hesitating  manner,  guilty  appearance" 

Soffit '"Vr '  '•''  "^  •'""^^  ''^''»'"  ^•^^^-•-^  --y  »'  thf  a"  nt 
facte  affecting  the  witness'  credibility  ,post,  §  947).    These  stand  outeide  of 
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the  broad  diatincUon  between  c-  jM.ei«m,no»- 

» no.  .fcM  b,  .hi.  pd,.dp;.rirr"?i!  """•"  •""■»«)■.•..>. 

tween  ti.e  Ji«,ited   u.e  of  extrinlio  Z.  P'°'=«J'"«  <li«tinctio,.  bo- 

«"n,i„a.io„  is  intimateirconTeld  i^  T^  ""'^  "'"  ''''  "^^  "'  ".«,- 
involving  the  P-bative  ^^r  '  etlTu'^^^^^^^^^^  """"-  ^'-"-i- 
«n»tai.ce,  we  find  that  circunwuncerrri!?!  u^  ^  '"  evidence.  For 
inten..,  may  l«  offered  equd t^;  eJtls^  trr^"'''  ''"""*''''  "'  I'-"'""y 
t.on  (^0,/,  §  948);  yet  th'e  di^'JLin^drcum^"""^"  ^'^  ^'^"--'"""i".!- 
t.on  or  a  lie  .„„y  be  offered  throu^ext  S  t^^^^^^  "'  "'  ""'""""  — 
only,  namely,  that  the  subject  of  the  error  "Itl  I?  "^'  °"  ""'  '^"•""'•"" 
and  not  ■collateral"  (post,  §§  lOOlllOoTl  T.  „/  ,  ^  "•"''-'™'  ^"  "'«  «=-«. 
Pohcy  excludes  extrinsic  testimony  in  the  J  "  ^'""''^^'  "^  ^^"•^''i«'-y 

»eems  to  depend  partly  on  a Seron^  n Me T  T-""^  "°^ '"  ^''«  ^-"«^ 
dence.  I„  the  former  case.  th^TroZZ  ^  T'  """""'^  "^  "'«  «vi- 
;l.e  latter  case  it  is  indefinit^^  anitmbtut?  dth'"f '  ""'  ^P«^'«<^>  '" 
former  case,  from  the  circumstance  of^fof."  ^"?''  P"'""*^-  I"  ^''" 
the  inference  is.  definitely  and  soleTy  thai  I  b  ?.",^  relationship  to  a  pnrtv. 
opponent.      In  the  latter  case     he  inf! Ln  ',  ^"'""S '"''''  ^"^"'J^  tim 

the  witness  possesses  a  capa  tVt  an  ncZ."'  ""'  '"  ■''°""-'  ^"^  "^  "^her 
^et,  while  thepla...  effect  ^f  hVevTdene  "sT"'':;  ""  "'"'""''  "^-'ion. 
momal  quality,,  ,„,„^  there  L„od^fi  >  '"'l'"""''  "  ''«^*^«tive  testi- 

quahty  that  is  defective.  T  .e  mh.d  recLn  .tr%'"^'''''°"  °'  ''>«  «P«««" 
•"ference  that,  because  he  was  m^taren  „ '  "'''''"'  "'*'  ^""^«  °'  "'« 

on  another;  but  it  does  not  drfinUely  inL  1  «  "TT' ''"  '""^  ^«  '"'«'ake" 

This  being  so,  it  is  easy  to  see  why  ti.t     '^''^':  '^'^'"'^''^  q»«l>ty. 
be  applied  with  greaterLd  1!  4^X"s?^'r'  ^""""^^  f-'^shonld 
mdeh.ute  and  ambiguous  effect  and  such  ^11^'''  \^  '''"^''''''  «^  «"^''' 
evdence.  -  evidence  that  is  usef ul  eZXi  '!"''•    "^^  ''''  "«"  -'-«"' 
but   comparing  the  quantity  of  it  tK.l.  k      /'*  "^ '' "'=*''>"'"i««l'y ; 
limit,  with  the  in.lefinitenes8  of  In?    ^^^  ^  °^'"^'  '^  '''ere  were  no 
that  it  would  be  obtained  a  a  co^tbytoT  '^'"'  "''"  --ed.  we  fi^.; 
only  worth  receiving  when  it  c^m  s  K  "hT  ^"'T'-'' ""^^  that  it  is 
of  cross-examination  or  when  it  deals  wTfh  '""^'^  ""'^  ''""^'J  """rco 

shown  in  any  case,  ,•..  i,  ,,,  ''J^J       "  '"'  "'•'^''  '^^''''^  ''-«  been 

nite  IHro^  ^S'l^tf-r ^^^  ^"^"™-"-  '-in,  a  defi- 
or  a  weak  probative  meaninJTT,  hj'  wh  "^'=""^'«'-*^-^  ''aving  a,.  ^mI 
defective  qualities  by  circum^;t:„t  auT  TncT  "^"'r"^'"'^^  '"  P--  •''- 
of  the  grouping  already  noticed  Im^U  '  7.  ^''^  '^"'"  the  convenience 
can  be  offered  equally  through  extri'^ct''  7  '^"  T  '""•^'  -'^-'^ 
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the  essential  features  of  the  evidence  and  tlie  poUcy  applicable  to  it  „., .  • 
rei-resented  by  the  .eparati.n.  of  Topics  IV  and  V  (L'  88  lOOO  ia\\T,    " 
tlie  preceding  Topics  I  and  II.  ^  '  "  ^*'"^-10-**>)  f'""' 

.-pportu.,  i,.id«.c..    It  has  already  been  seen  (ante,  §  34)  tJj^Tu^.rv 
nature  of  the  process  of   nductive  reasoning,  while  the  trope."  .t  o!  e    d  ^  J 
oilers  It  as  leadn.g  to  a  desired  conclusion,  it  is  always  or«u  t„  M.!  *'^"^'"'" 
to  .how  that  the  inference  desired  to  b;  drawnTno  Te  ^o  ^tTZ 
probable  one  and  that  some  other  inference  than  the  one  desireris  e  .ran^ 
or  more  probable. ,  ..  to  show  that  some  other  explanation  Ji        a„7  this 
to  explan.  away  the  force  of  the  evidential  circumstance.     ThL  Lu,  ter 
process  of  txplanafon,  inherent  in  the  very  nature  of  reasoning    s  CnJ 
applicable,  so  far  as  Relevancy  is  concerned,  in  the  use  of  cir^lsTtS 
evdence  to  discredit  a  witness.     Thus,  in  jurisdictions  whi  h  Zw  ^  e 
bad  moral  character  to  be  used  to  indicate  the  probability  of  t^wresj 
8peakn.g  untruthfully,  the  party  offering  the  witness  is  JnallyMolTZ 
crossH3xannn.ng  the  .mpeaching  witness,  to  show  that  the  other  ha    kph" 
character  for  trutli-U-l  ing.  i.  e.  to  explain  away  the  dcirod  infe  en^e     t^ 
m  the  single  case  x„  which  by  extrinsic  testimony  particular  mirnduct       v 
be  offered  to  show  bad  character,  namely,  conviction  of  a  crime  the  mlt  ! . 
anses  whether  it  may  be  shown  in  explanation  that  the  wit^Te^    w„    r 
innocent;  though  here  the  resulting  rule  will  be  affected  by  th    prhici  le  of 
Auxihary  Policy  directed  at  preventing  multiplicity  of  issueV    A^ab   wlu" 
a  prior  con  radictory  statement  is  offered  to  discredit,  an  explanatfon  may  be 
a  temp  ted  by  show.n.  that  the  witness  has  at  other  times    nade  state  lu 
precisely  ..milur  to  that  made  on  the  stand,  and  the  interesting  cue    "m 
arises  whether  such  evidence  is  relevant  as  affording  anv  real  expla.  at  o.^^ 
destroying,  the  force  of  the  impeaching  evidence ;  the  generally  ace  ".^^11 
tion  in  modern  times  being  that  such  similar  staten^-nts  do  uoX  .r   Ih 
any  real  expla.n.ng-away  of  a  prior  contradictory  statement. Tut    ha    'LJ 
do  on  certain  conditions  help  to  explain  away  an/evidence  tendinc.  to  s  Iw 
corruption  bias,  or  interest    Under  each  class  of  discrediting  evidence"      en 

of  the  discrediting  creumstance.     But  for  convenience'  sake  these  va   ous 
cla.es  of  rehabditating  evidence  must  be  considered  together  (;;"§§  r/oT 

Jnr!'   Tf""'  ?"'?     '^^^  ^"''^"'"S  considerations  necessarilv  affect 

he  order  o  topics;  for  the  rules  must  be  so  treate.l  as  best  to  di  Un!uisl 

the  principles  behind  them.     Few  of  the  rules  are  difficult  to  co    pre"  enS 

or  obscure  in  their  bearing;   but  much  latitude  of  opinion  is  po  s^b'e  ^ 

practLwe     "'^'"'"'  "'"  °'  ^""^'°^'^^-     ^'^^  ^""-'"8  ordei  is  IS 

sidS'Inrp""'"''^  *"  '^"  "^"^^  '"^j*"^'  "^  impeachment,  must  be  .on- 
sidered  what  Persons  as  witnesses  are  to  be  Impeachable.  I„  the  proc'^s 
of  discrediting  a  witness,  the  first  inference  (ante,  §876)  must  always  bf  ^m 


f  MI 


TMTIJIONIAL  IMPEACHMENT. 


wrae  defective  teatimonial  quality  tn  ..«  • 

'«rent  pcMwible  te.tim«ni«l  mxaltLJ^t  "^"l""''  'norrectnc.     The  dif. 

-Momi  cLaractor,  MentaRWyTf.     '  '"  ^'*''''^  '"  «viuw(T.l 

l«eit^  (Bi„,.  I"tere.t..;orX^r)  «;j  ""'^3^.  I"toxicatio„).  K„,otS  cl.' 
«t.ntfde«ci.,.cie,  become  in  tS  tu™  ^rT  "' ^'«P««=it>'-  These  d^wd. 
fi«t  (Topic  I/,,  such  .ort.  of  Sn'ra.  ;  "''^' "'"•'eu.n.tantial  ,.^1 

tioa;  follow,nff  th..,e..lU„ehevid?„clM^^^^^^^  !«,«.  .„j  (,        ^ 

exc„.l.«« extrinsic  t«.timonr.-rToDi?m  V  ^"'  '*"  ""*''"  ^o  the  rule 

0  Bh„«r  Character.  -  the  pnncip/e!r«   „  J'T"J".  ^"«^'--  "'  cj.d'lt 

the  whole  group;  ..ext,  ,.^,„  T,,    ™ '"J^'rfl  having  „„  i„fl„,,.^^  ^^^J 

I'k";  (rop.c  IV)  sj^cihc  Krrorg  of  IJ^hT  T"'"""'  ^«'««t''  «"d  the 
Keneral  capacity  for  miaukror  ^i;trt^''''';'^i'''*^««"''*'ly  toshowll 
d'cfon,.  u«ed  indefinitely  tlZ  TiS,  T  "'"''  ^^  ^''•^'  ««"-<W 

A    PeKSONS   iMPEACHABtt. 

ofTered  as  evi.lence  of  the  factTtaLj  th«  t^'i'"""  "' '  ^"^^  »«>»  »  court  i. 

has  not  been  subjected  to  the taS  ?*'  ^^"^  «'  "»'i«^tio„  i,  2,> 
as  desimble  l*fo,«  ]iste„i„„  J,  anv  tl  """'*r'''"«-  ^^ich  the  lawM!!J. 
cross-oxaniinntion.     Th""  ?  ^.7  test.mon.al  evidence,  namely  Z  ^T] 

kn'fe,  -  in  the  one  case,  A  beini  o^  th!   ?^."^  ^  '''«'  »  """ck  him  witTa 
'nent  is  ma.le,  and  in  the  othe   !«  ]  L   '      ""^  ""^"'^^  *»>«»    he!^te 
when  the  statement  is  made     InLl^       "*  T  °°  ^''^  ^'""d  "nd  not  te^^d' 

"Ew        "  """""  "  ^^tiniony  ^"'«  P'*'^"*'^  equivalent  in 

exceptions  to  the  Hearsay  rue     It  "^  ^ta^ment.  admitted  unde"  the' 
features  of  the  process.     '    "''•    ^'  "  «"«"«h  here  to  note  the^ne™! 
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I  885.  Djrlnc  IW-.tkM«  Here  the  commoneit  method,  of  impeachment 
are  tha«,  «r«n.g  from  the  circum.Unce.  of  the  occa.ion.  when  tZZ72\ 
jH^wer.  are  not  m  a  con.Ution  to  ,,romi«.  the  best  re.ulu.  in  the  wav  o 
Te^fmonial  Ob«,rvation.  Recollection,  and  Narration;  thetllTim 
r««.i.men  aro  ,.ro,H,r  (poU,  §  1446).  The  uw  of  Prior  Self^'ontradicti,,?, 
howuver.  de,«nd.  .0  intimately  on  the  general  princij.Ie  of  that  ...hj«ct  th"  t 
it  i«  here  dealt  wjth  under  that  head  (po$t  {  1033) 

8  886.  Atftt.,  WUi.w.ta.«.    The  proof  of  an  attesting  wilI-wit.,eHs'  .i.. 
nature  involve,  virtually  the  u«,  of  hi.  te.timony  according  to  the  "h Or  o 
he  atte.Ut.on.cIau.e  (;«./.  §  1505);  and  the  modern  tendency  to  ign  ^  tl.I. 
truth  ho.  led  sometime,  U.  aa  ignoring  of  it.  corollary,  nanily  tV.t  a  de 
u^a^^d^ttcting  wiU-witne,.  i.  open  to  impeachment  ifke  any  oVhlr  ill'iy 

8  887.   SUtement.  of  Pact.  M-taat  InUr-t  and  other  HeerMy  .uUmeat* 
The  other  kind,  of  statement,  admi«.ible  under  exception,  to  the  llZTy 

IdT  7,""'"°  r^  M '•^'"^'^  '•^  impeachment,  but  the  principle  ilr"  T. 
n.*ed  a.  equally  applicable.  Accordingly,  it  i,  permi.sil.le  to  in.L.ach  st..t; 
menu  of  /acts  a,av„t  interest  (,.,<  8  1471).  staten.enU  of  /actl  ,/  /,  1    ', 

:.r:\,t:iy  ml'  ^"^"^^'^'^^  ^"-«^  ''^  •'^"'P'  ^•""  '»  "PPb-  thf  prinS 

8  888    Abwnt  Witnew  TMttoony  admitted  to  .roid  ContmuMo.     Bv  stnt- 

nte  in  almost  every  jurisdiction  the  authority  is  given  to  deny  a  moti.u  f  r  a 

contmuance  (or  postponement  of  the  trial),  when  requested  o^  the  g  ound  of 

rtSo„:a;r  ;'"•;"■  '^""'^'  ^"^  opposin«Vty  consents'co  „;; 

the  testimony  a.  ,f  the  witness  were  present,  or  (as  is  more  usual  i„  criinin  d 
cn.,es)  to  admit  the  truth  of  the  facts  that  world  be  testified  to  b  •  t  1  w 
^Z    ^aT  n  *'^°«'"'  ^"i^ony  is  admitted  in  this  manner,  ma^'  it  ^ 

nipeached  ?    On  principle,  it  may  be.  if  the  a.s8ent  was  of  the  fir  t  son   lun! 
tioned ;  but  not  if  the  assent  was  to  the  truth  of  the  facts  testifi  d  to     sLj 

he  testimony  .,  received  by  virtue  of  a  Judicial  Admission,  the  apS 
8  259^).       ^'''""'  ^"""^''  ""°  ^"^  ^  '''''^''''^  -'^«'  'hkt  head  (^!!i. 

2.  Xmpeaohmrat  of  Defendut  aa  Wltnaaa. 
J^L  »'•""««<»  between  Becomla,  a  Wltn.M  «,d  Wa.vl„,  a  WitaeM- 
ZTf  Vr:  ""'"''  ^^"  ™*^""'  «^""^«''  '"'""^inK  con.,n..n-lnw  dis„„„li. 

two  entirely  distinct  questions  arise,  to  one  of  which  the  answer  is  c\J      d 
unanimo,^,  to  the  other  doubtful  and  inharmonious.  ^ 

ti  <;^  .''*'>«  P'f'l^'^"  "•"  "  witness  so  distinct  from  his  positioi,  as  dofen.l  ...t 
afeamst  h.m  as  a  defen.lant.  may  now  be  used  ?     In  particular,  may  his  bad 

to  this  nort  of  testimony  is  c|p,,t  with  iiniter  that 
exception  {pet,  J  ,514).    Whether  »u  Mtiling 
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witnem  who  is  onAi  oun  ,rih,f.„  mav  be   im- 
peached M  dealt  with  fiont,  §  908.       " 
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u>"n.I.|«n.ct.rb.,how„_a«,,Ki     ,  t«^«lX 

l*;-  tl.e  jury  to  iu  legiti,,,a„  .ffect^  J?K     »       "'*>'  ~  *"'  »«'  »*  »itrict*| 
o  infer  hi.  bad  diaracUr  fl..d  Z.  S   ^^ .  ""  '"'  "  '"''''''''•»  I'urpo*,     f 

l^er-lant.  that  a.  a  witna.  ho  :.;o  t  *  ^^  ^  -  •"-'•  -  h«  i.  rf^t  « 
'"*:  ""  "^-rndiug  iMtertu  i„  «.ceru  „r/;     '*.,"*''"''''•  ""J  that  thoStof" 

•"  ".nt  to  the  incideutal  te.t.  7uS„'!  " ,""'  !!"'"'  '"  "-"ire  hit: 
other  n.I..  wouhl  pn,.„callv  «iv„  im«u  itvV      r"  ^  W''^'''  •"«     '•'"'t  n„v 

;.u.;«rity.  or  whether  the/,        dental  iS""'  "'^  '"  ^  '"ainUined  In    ! 
^"J....t  i.  to  e...,e  th..,„  to  ^Zmc^i    VT  ""  '•'•  P""'''""  a"  «      ■ 

exc.  u.Ie,    hee„...e  it  would  be  iuad.ni  ^^t l^lr  ''"'""  '"  "'"  '"  »« 

(-)  The  second  .lue.stion  doe.  not  ,.„,L  i         """t'"-''  purpose, 
care  whether  his  ;.iti„„  „,  Iwuies.^         ""'  *^'"  "  -^'"'^d.  «'•  .!-«.  n.-t 
f^t>"ct  fro,n  hi.  H,sitioM  a   I  IS'  17  "I.'""^  ""'  ^  »'"•"«•'  «    wh, 
d-ce  that  wouhl  be  -dn.i.sibl  „'  ^    i:?'"  ""^^  ^'  »"-'•"«  ""^      ^ 
•<•"  rest,  on  a  different  nmtter  of  X"    „'      1     \*x!'"'"-     ^''^  ~J  que,- 
hns  the  privilege  0/  declining   JZi:^^^: "'  ^^'^'H'«-    Si"ce  a  J^ 
«nJ  -nee  this  privil..,,,.  nmyS «  ^re/ b?      "' """^""^  ^°  "''"^"'''0  h"   . 
'"I'lieafon.  i.  the  prin.iplo  determ.^l  t^^     ''""'''"'  '"''«'  ''"^P^^"'/  or  ^ 
or  an  ordinary  witness  „nd  for  ad  ?    J.  .''^^^^^'^'"^  "'  »  --^' r  the  !  2 
the  position  of  the  latter  which  denm  1"   r^'""''  "'  "  "'"«  "">tlu.    Tn 
a  waiver  i    U  will  lu.  .        .J       "onmnd.  a  (hfferent  test  f..r  »i,»      •        " 

f«.^s  tending  to  .how  gnil!.  and  .  J^f^ran,''-''';' "^ind  of  .viden"    '  T 

ll't're  18,  however,  one  circums  Jnl7     ""^^'<=t"'«  cre.hbility. 
W  thinking  on  the  .ubL?;!!^;.''"^''''*"'  ""'>■  ^'"'^h  I  as  tended  to 
dence  of  both  sorts  (.-.  e.  d  i  nS.  ^^  n  .7'"'"^'""'=^'  ''•«'  much  of     e tv 
on  crcs.^.,an.i„ation ;  „nd  t Zt  '    "**^'^:'"^  ""'«  '«  .how  guilt,  i«  „,k^ ?  ^ 

«"« '« iiU  rSiS°°  "V"  "•  ™*^"  "f,.  r;;.'.;;* 

'  " '°  ''^^"^''  -^'"•"'^.  and  th\i::ij,"3^ :/"'-« t,,  -'« 
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••''i«ct  »  u.u.%  to  prove  J^lt  "td  t„  2«  ,*  .K    "VT"''  ""-•  ""  «>'• 
«n.w.r  to  either  qm..tio„*S    ^  in  ,he  .«     ''''''"''"'"  '"  ""'''•    ^ho 

withoiu  affecting  the  answer  to  tleoth.VnJ^rT''''  °'  '"  ""'  '"S"'^" 
'H  here.    Th.  «,cond  j.  dealt  iLr  under  V'""'''""  •'""«  «'"^"n. 

i  2276>  *""  "'"'""  "'"  •"»>J''ct  of  I'rivilego  (;«rt, 

«..  the  «r»t  quction.  thtTi.  ^ hLZSTiZ^oT'".  ""  ""'  "'«»'"?"'• 
t.ve.     The  law  i,  that  .  defendanruk  n«  th„  T'    ."*^  ""*'  "'  "'«  "'""»»• 

IW,  Com.  r.  Bonntr,  97  Mm*  487.  tk.  ...         ..  "^«^m<j. 

Kvon.l  th.  capacity  0,  J..^.„  ,„  AZZnT^iJ'Tir''"'''! !'  "■«•  "  "  *  «"'"'? 
pr.v.o...  conviction  of  crime  m  .ff«,ingo"  v  S.!Z.T"""* "'/''•'"*  °'  »  ''•'"..lanf. 
.«  ..ffecting  hi,  character  gen.rallv.  a-Kt  thlr,fT«       /."  '  *"""''  •'"'  """"^i-if  •» 

te.t!?;L^„';f;'*h^rim"„^'rbi7h^^^^^^^^  -  a  def.„Hant  who  elecU  to 

p.r.o„  th.  righe,  a„.l  ,,Hril,K«i  of  M^B„"  V  'i^J/uV:'  '""^  '*  ~ '"-  '''  ''^ 

r  .,.    i,  any  Chang,  i„  th.  law  or  rulw  of  prTt  cl      ,.    .        '  ""  ^^  ""'  "'"•''  "  "'"•"'d 
rnflW  to  th.  ,.m.  right.,  and  1.  .alZt  L  .^ '^-     '",  ''''  ''•P*""^  ••  •  •!»»*•.  h.  i. 
■••.araeter  of  defendant,  h.  ha,  th.  ,r.  VltlZ' I    '^.11 'I'''  """^  ^"■"""'     '»  ''  • 
«^  »<-r«  roM««d  and  enjoyed  I.y  def"  nd.^^!;/  "**  A'  """"•*'  »"  «".  .am,  ,.rol«.ti„n 
.Mj«.li„^.,.f,„d.,,t,j„i;^.      /  JJ'd.n^^^^  of  th,  act  in  q,.,.S 

deeded  .,t:,out  r.f.rence  ,o  tl.5  factthu  Zl  Tdef  T  r"""""'  ""y  «'"""J  I- 

«.e  rule,  that  apply  to  other  witno,„f  Thtfll'  *.^  ''*  °*"  '^''•"'  ""  -"'••]<«'  to  all 
•tatut.  declare,  that  the  failu  rtoT^'tify  l^nT''  "^  "'"  ™"''*"«^  »»  te-ti lyT  th. 
fendant.  Having  offered  Wm^ilf  «  rJunS^  1„H  l"'"  "'^-  '"^"'"r"'"'  »B»in.f ;  1, 
«"l.....t  to  the  .am,  te,t,  which  a"  Sn^oir'ir"' "''*'''•'''« '*"«^  "P«"  to 
I  eclme  to  anawer  any  question  which  mS  te^fj  f„  ^k"""" ."i"""*'*-  Th^  witne„  can 
the  (. .art  ha«  the  power  to  pr„tect  him  Jl»inl  "^  '"''"  "•  <=ri'nl"«l  i  moreover 

'^^'t.n„.  Then,  modea  of  guardh.t  a^al^  th.  T""""''''  •"  "f''""'*""'  0-0,,^^ 
i..  question^  .  The  defeUnta^pSwt^^rrt' •""'••'''•«"»'''"'«  »'-«^o^^ 
accused  and  that  of  a  wif.ew.  A,  „  I«„^  k-  *''?  ^""^  '"  th,  dual  capacity  of  an 
«..le«.  he  opened  th,  question.  A,  a  wU^r^iil"' v"^'*'  '"•  "°'  »»»'i«^  to'^atLck 
wa-s  aiiKject  to  attack  a.  .  j  »    l""*^  ■••  Position  wa,  different'  hi.  or^Hii -r. 

i«ue  not  h  .vin,  S;;  «p;r,;d%'h1:  !"t 'a  wftnt't"  T."'.!  "'"  ^  '"!«  t 
wter  of  any  wi,ne«i  „.„^  u  .ubject^  to  that  te.t     'i     ?."'*'  ^  ""peached,  a,,  the  char 
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§801    a.„.     *     .  ff  HAP.  XXIX 

S  o.'l.   8«m,  :  AppUcUon  of  the  Sni.      Ti 

"oned     Hut  it  re,,ui.^s  i„  cemL,  stuatil!'  f  "T'  P"'"'P'«  »  "»'  Q-e- 
con8eque„ce.s.  from  uther  rules  """''   '^   ''^  d«crimi„ated,  in  its 

(1)  Thu  prosfcution  in  a  criminni 

qiiesiion  nrisea  whctlwr  fi.„  .  pfU'il  on  cross-pvnm;..™.- 

he  has  «.„,>,/ ;s4XL^'^        "''''  '« '"""f'ellal.le  to  a.    vv,^  "  "    «"' !''" 

S  «.'.^    Defendant  not  Te.tif»i„     ..  ^"''^  to-tiav.«  *^ 

1010         '^'"  ""''""'"'^  »«  -^"ecW  /«./.  J  987. 


11875-918]  PERSONS  IMPEACHABLE. 


whether  this  "statement"  rendered  it    „"l    '^"""""*-     "'"^  "^  "'«««  -as 
oniin...  w.t.es».    But  this  ^Sl^t  ^t^^S  ^^^^r  "^^  "" 

8  894.   LimlUtlon:,  the  Trial  C=ar..,DUeretlon      V 

except  as  to  the  use   .f  c:.>.racterevi.'  •  ice      Wl?     «      ?"''"""  ""«««  here 
impeach  A,  and  C  t    i„„.each  B  it  ,    „hvi„     V ''"      "  '""""^''^  ^"'^ard  to 
no  end  to  thL,  proces-   b,-n  tiP  r^al  issues  of  h       ""'  ""'^'  ""^''''  ^''«'-«  l>o 
«.ght  of  in  a  n.ass  of  testimony  aluX    o  1'""  T'""  '"  "^^"^'  '^^ 
v.l,hcat.on.     The  geneml  rule  i  to  hm  Z  tL  n    T    '  T'  "''■"'  '""'""l 
given  point  (posf,  §  1907)  does  not    ^J    ^         "'"^^'  "^  *i""^^««es  up„„  „ 
open  to  pursue :  firft.  to  elZl  ^    o  ute t?"'  "''''''■     ''''^'"'"  — '  -- 
of  an  impeaching  witness-  second  ytoaam.ur'''"''"^'' ''"  '^'"''-^- 
Peachn.g  witness,  but  no  more*  tlSdlv  fn    a  ''  ^""P«"'^»»'"ent  of  „„  i,„. 
as  the  discretion  of  the  trial  C^^rt  S'blst      T    T''  '°  """^  ''"  ^"'"'^ 
are  represented  in  different  jurisd  cUonT     I^;    I        '"'  ''""  °^  ''"^'^^  "''e-^ 
rule  Of  thumb  is  undesirable^  t£tS:rJ::::t^:^:^---  -^  -re 

8  80fi    -  ^'    '""•""*•"•'•*  "'  °-'-  0-«  W,tne„. 

8  8'Jb.    HUtory  of  the  Rule      Tn  »»,»  «    ^ 

topics   the  question  presented  wa^  wheth'!   Th       '  '"'""'^  "^  ^''^  '"^^^^'''R 
treated  as  a  witness  at  all-  for  iflTr  P""'°"  """''^  PJ-op^rly  be 

iu'l-chment  in  itself.  fiLt  in  the  thfrd  7,  T  °'^"^'""  ^"^  "'«  ^^^-^  « 
-clearly  a  witness.  „„d  the  quests  'Xth  '"""'  ^^^^'^^  '''«  ?-"' 
H.C.  Should  e.clude  the  pr^ss  of  L^a^S-  rSriSil.:"^''-^ 


P<«ed  rule  ..f  I  i-  i.  *!  1™  '"'J.'l'at  this  .up- 
V..,.'.. <  _      '"eKMnnj  „f  avoiilmg  theiiicuii. 


veiiience  of  an  ei„|le«  nroi-J     if  .i"  ••" "" 

>nswit»e«  can  I*  h„  ZCl    ""«""Pe«h- 
mav  aim  be  imi>eachr"l  ,^l  .  'f  ?  *"»«" 

call  ...,-ly  .h.  .n.«t^^.g^:,"!^,P'^'';:''  ''  »" 
moil  tv  a(  to  ch«i-..r.,  »    i  .1  "*"  '"  **"=  ""m- 

d,aracte,,>excep,K,™l      L-^ru"  *?  P™*" 
that  an  imnoacliiilo. ..  ;■  "  '*  "'"lentood 

But  l«  tlii,  „*1"  ";"'"'"«,'•'«  (fene^rule 

r>.;je..  to  ::oM'[i,Serii';e'''r'i'sr  i*  «■ 

I-- Hector,  8  111.  10^  ii-ViL        „''  '*••*•  neotor 
but  here  trcateda.',^ ''1)""'"'J'"°»  aUowahlo. 

.=•*»,  1738,  Oughton,  Ordo  Ju- 
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Trial.  7  Ho,.,  si  Tr  129.  NsY.-'  ,^^'f""J•» 
for  the  prowiution  ••  If  1'-  ^■*  ''^"'  ^^  ■'"'«■». 
only  to  tl^,^pr«ti„„','"''  "«■»'.« ■'"-'-^e.,  arc 
perliap,  one  "fZ  hlv*  "  W't.ie»>e.,,  then 
brongKt  to  discmi'it  ,"i'*.  :"""■  """''  »it"e««.» 

need  perliapa  another  .lav  ./   i   •  '""•  "'V 

"gaiiiM  them  ;m  that  I- 1  ""K  '•'"'imonV 
matteroan  ha^o ,^ efd""  '  tll\ T?  "i""!' .""' 
true,  in  the  nraitire  ..f  rt  ""'' ■     •'  i» 

to  the  ercdft  of  w-t?.eL  ™T*'"'/"'^""'"'e 
but  no  more  but  Jl^Tr,:  i"'"^  "','/""■  '■•'"''■'. 
C8«  I  know  „,t, in  ??',">  '"'■'.''*, I'll  <1"  in  tbi^ 
.he  matte,  w'^n't  off    y".  '^„:;""  "'»"  ';■«■"' 

(not  M.hi.led  here  b^t  ;*'"""■•  ,"  "'•  '3? 
down);  1847  S  ark,'.,  |.L.^  '^71'!^  "'«  'ai'l 
Jja,,  Brink  ;.'S?X'- "n:  V.'^f '/^•^.'l' 
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witness  appears  cannot  hinJelllnS'  h^    '>'  '"''  "" '^''-^  ^ehal   a 
|"3tory  of  it  i.s  singularly  obscure^on«.V.  '""''  '"  ''«''«'"  ^aj's.     The 

(1)  In  the  primitive  modes  of  trial T«n«  ^^«^**'°P™«"t  are  fairly  clear- 
I'arues  were  not  witnessesjn  the  'i!™' """^  "^'^^'-''^  °"  behalf'^of  t"  « 
"oath-hel,,er.s,"  by  whose  mere  olth  .1      k'""^  "'  ""^  ^""'-     They  were 

eease.l  to  Ix.  that  of  a  n.ere  oath-taker^ll  ,    \T  '"'^°"  "'«*-•  f""ctio„  j.^J 
acts     So  long  as  such  a  notion  pts  ,Ld  i    w.'"°""  ""^^  "^^  «  '-ti«e     o 
^I'oiiid  gamsay  his  own  witness-  LT-f  i  i  *^^  '"conceivable  that  a  x,irtv 

"f  persons  to  swear  for  him   Tf  ^  ^""  ^^'^  'o  bring  a  cerf.in  n„nT  ^ 

;;-loss;  he  should  have      lo    „°"L:;,""'"  "f  "°^  ^° ->  t^rrs^X' 
tf'nt  a  party  must  stand  or  fnllby  vvtaT  r'"'  ^''  '"'^  P'"-P«««-     This  mS 

«"mnbly)wn,stheinsti         '  ;       ?  "''"  ^'"'■^e"  witness  says^S    ""^ 
l-ordod  trinls.  and  l^T     er  t"f  1"'V'""-"'^  ''^  --"en-er'd    „  'oLt 
^-.d  taken  the  place  of  fomp  4    or;^^^^    "''""^^^  >""  ''- Lde   , In  J 
o  trace  of  a  positive  rule  npo.f    TsubS  '  ^^^"-"^d-able  period  the" 
>"g,  perhaps  no  opposition  L  u        """i^'^^-     Ihere  must  have  bpon  fi     t    \ 
-d  .he  can'on  law'  t'hetl    wa' S  t711^     ^'>  ^'--^''"^  ct  [ 

J'>"'^elf  could  not  afterwards  oHecf  o    '  ''  """  ^^''"  "««J  «  witn  ss  fo' 

«-)  -i;en  called  by  the  oppotfuV^iiyrTr^''^'^^^- "''«-' "oU.r 
»ot.on  of  a  waiver  of  the  objection  r«Js   T '  ?  *'''  ^'*'"""J  ''■"I  natural 

'.f^^mpare  the  hi^forv  ,.f  ,i        ,  '"nied  at,  as  against  thp 


1(H8 


H  87W,»]  IMPUCHIKO  0NC3  OWS  WITNESS.  ,  ,„ 

trial  practice.     ,5)  By  t  "e  e,  d  «7the  17ol     I  ''^""""  "'  *'"-'  '^-tises  on 
"..questioned.     Its  e.fforce.ue^  "      L  tJai   'f  w""'  V  "'"""""^  «-> 
seeius  to  have  been  tho  inunediate  cluse  of  its  J  "T'  ""'"""^'  '"  ^'^'^' 
after  it  receives  .uention  in  the  trea  ses     ^ZT       ■'"''""'"'  '"' '^''''- 
prest:ge  is  comparatively  modern  Whatever  ,ts  merits,  then,  its 

to  this  depends^hel  Vqt     r^oX'e'xt'^  ^  "^''"  ^'"^  ""-- 

bidden?    To  the  fir.t  qulsti^we     :d  -^  ^dTc  "  a"''/™'""''"^"' ^- 
answer;  and  it  is  of  prime  importancP  fn  ^  .  ""''  '""''^  ^l^""  «ne 

these  is  the  correct  one.        '"'P""*°'^«  ^  determine  at  the  outset  which  of 

§  S!l7.    riTBt  Reaaon :    Th«   P.r».  <     « 
The  primitive  notion,  that  a  parT>   i,  ,n!rT  k'  "?  ^""-'  SUtem.nu. 
Lis  witnesses,  no  longer  tlZLhr^T!'  ^""'i  '^  "'^  '""''^''''^  ^^ 
".ea..sv..ryfarinthe%ast     In  SnTlV^^^^^^^^^^^^^^  '^  ^'^  - 

...  -pudiating  this  false  notion  of  hT^L  s  of  th:  '"t""  ""'  ^''"  ^"^"^^^^^ 
one's  own  witness:  ^  ^''^  '"'^  ag^'ust  impeaching 

1811,  Kl/eubnroiinli.  L    C   .1     ;„   Ai  ,  -. 

oallerf  on  tlie  j.ar.of  the'niVinnff  T  ''•  ^*~'''  ^  (-'"".p.  555:  "If  a  witne.,  i. 
-t.-M.o,,,, an/if  tl.eHaLS^t'^ltirC.?'''  '^  l»'P'''"y  ^»>-.  ^  -  iL^ 
.'O  ruk.  of  la.v  by  which  the  truth  iToa  °„  !  ^  '^^7"*^  T^''-^'^'  »""  '  k""''  of 
be  pe, ve.tr.|. ••  "^  '""="  »"  «=<»*'o.'  to  be  shut  out  and  justice  is  to 

;;ril^lIrX;;,'he:£^^  -The  object  of  an  the  ,a«s  of 

d.ctu.,ev.de„ce  *- excluded]  .hat  wouldTot  ^r/t'lhriust   '  ^'"V'  ""^  ""'"- 

■oiiger  DO  the  just  ground  on  which  the 
*  Ifisi    f:..i .■  .  ^  .  .       __ 


Mud  ?«  truth;   ...  let  him  answer  vou  if  he 
will,  but  you  niUMt  not  afterw«r,l«  „..,     r  ® 

-fvJii^:{H:!tr?^:^-ofawit..e.,p^; 


■(69*  -r-fl'  ^'^'^Ti'''  Trial,  8  How.  St  Tr  223 

^Vall   or    faM";,'r/''sh'e"rvo:r'"'"'  *'^- 
iie»a;    vou  couaidpr   n,.f    .  •      '    "™"    *''" 

ral bv  him:"  v',„?ii*"''  *"  "'"."''u"  "''"^ 

Mr.r.  Dull",,.  .,v"'"V?n<"  "peak  the  truth"; 
"es-PH  ■•) ,     6s,'  Pin  w"^'?'P .?"'"•  °*n  "it! 

commlttc-,1);  IB81  Co  Lit™. -?"•'. '!?""«  ''im 
(Uefendnnt  all,  .  w&lf  ?^"»''  '^  »«•  "S 
a«.l  then,  on  hi,  reTuwHr.'^  T'^''  »'""''«'• 


■Bht.    \/h»t«oever     t^e  p^ti?^  „^X  ??,'"«,''"'h"rit.v). '^'in  18<X3 
emMw,tne««,,„     „„^Pj;^^'ceu^er    he  rule  appear  to  u 


Ml  to  the  prosecution), 
here  HoU'rL'^r"'l^-  '^'■"ii'^-  '*  "«'■  375  ("And 
sweariupr  against  him  ") ;  "722  KvTe  1      '^'.^ 

;:irtX'^l^:^!;r:J:.^>"•^e:■'  '^I's  W 

It  e 

.%2  Stra.  1093  (cited;,,,,,, 's  907) 
•  Cited  po.«/,  §  905.  '^     'Ji™';. 

ed.  (auhe  eud'Jf  Th!/^.%"'  ^?'  ''"""•  2»7.  6th 
to  Ha.ti.^^.fcii'^r'-^^TISapparently 


f*t\ly  the  truth    or  vo^  aid  ■?,••  """t!"?  «»     M«?^n  riwf  „  M ',Sl*  appear  to  l,e  .till 
any  qaction,.  yon  i^t'tSe  whii""*;^''  l*"""     ^  C.  Eldon.        "  "•  **  ^"""^  «  Ves.  Jr.  327, 
VOL.  II, —8  *°"  "»/  nave 
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[Chap.  XXIX 


§  898.    Second  ReMoo  ■  Th.  p.^.  - 
-"i^.     The  modern  rule  as  i^^Zl^ZT'\'^  '^'*"-'  ^-'ai  Cr.di- 

.s  mtoncall,.  uaerely  the  last  r^Z^^ot'tl^^f^T'''  ''  ""^'^  "^^»  -''" «- 
pa  ty  n.u,t  stand  ..r  fall  by  the  utterances  of  1         ?""""'^  "°'*""  ^hnt  a 
notion  resting  on  no  reason  whatever  buVn„'  ""'""'•     ^'"^  I'"'"itive 
ally  forbidding  any  atten..pt  to  quelSn  IT,    "'"'  ''''^''''°"'  «'"1  irration- 
was  obhged  to  yield  its  ground  before  reto"?'"'  "'  """''^  «^^"  ^'tnes 
each  encroachment  upon  its  territory TookT  ""'^  '°'"""°  ««"'^«  ^  ""J.  ^ 
2  so-e  plausible  reason  which  SrsVpZ'  'th""'""  '°  ^"^''^^  ''^  «' " 
Such  a  reason  wa..  and  is  still,  frequentlv^ir         ,'«'"«i'ider  of  the  rule 

Jp^eS  .'olX:r JSri"  •'■  •"■'r^  --n^  I,H.' 

Witness'  untrustworthiness  after  nutt  n/r  ^  "  *'"  ''"^  discovered  the 
more  satisfactory  answer  won  rbeX  fhp  7°  /'''  ^^"'"J"  ^-tl-er  ^.I 
77^  by  binding  the  parties  with  gS^L'r.  """'''  "^"^  ""^  ^°  ^-  «" - 
the  business  of  a  court  of  justice  in  ,?,?"'^  vouchings,  an.l  that  hi 
correct  information,  whatever  .olish  '  ^^'^"^^^P^o'.  to  seek  all  sou  ■  o  o 
have  "hosen  to  make      R„f!u       ^  Suarauteos  a  party  mav  or   ■ 

1020 


all 
M 
be 

■!/' 


« «75-9.8]  IMPEACHOO  ONE^  OWX  WITNESS.  , «,, 

18-fl.  .V«^,  c.  J.,  i„  .. Some  Rules  of  Evidence  "  1 1  A»    •        , 

I  ;'-;«"'"«""'  «P«.ience  .bow  that,  from  the  g  v^./Lt  .  .at"    T  "•'""'  -"*  =  "  «»' 

ou  t  by  a  party  ,t  i.  to  l.e  infer««l  that  be  not  ol m     v    T"""  "  ''^°''e''»  """ 

I  tliat  cbaiiicter  i«  .uch  that  •  in  general  •  !■«  i.        ..  ^    .'  •"*  ^'"''•acter,  but  al»o  tli.t 

'  ...aUe  t„ordar.-atlea.t.  Jt  rho"J.t  pe   ,7'!^' "^^         "  '  "  ^^'■'--.  a7e' 

be  called  are  those  who  happen  io  have  kLS«,o  17^^  !')'•''"'*•  *''"  =""  P^opriy 
be  ,s  pr,.,U.ter„.med  by  the  history  and   "ou^w  f^  tL  "'  ^""''  •"**  *'«'  th^-e  maj 

ba|.,H.n  to  have  been  cognizant  of  the  f«r  J  =  ^  "  '''^'""°  "fe  ""'ch  persons  u 

«t  .hdr  p,ea.ure.  I„  po^/oi 71 1  t^Xu^uirr '' .f  ""'  '""""^  "- Xt^ 
persons  as  witnesses  simply  be,  ausethevieoMl^/  '  ''"''  P""'"'  «=""  particular 
•suit  was  a  manufacture,  and  the  n»rf„7 •     ■      ^'"*  '"  ""''  "»»  <"»"  "o  others     If  »  i»„ 

of  th.,«  „.,terials  ,  but,  as  both  aw  beyond  is  cin t™i  '  "''»""»''«  f"'  "»  character 
act<r  IS  out  ..f  the  question.     He  comes  i^t„  I  '  '"'  '■''»Pn"«ibility  for  their  cl.rr 

to  Ciake  out  his  casl. "  ""'""*  ""»  ""^  ™»f '  "'th  the  best  material.  heLuZ't 

^rllHr-f^Tl  I  "T   ""^  -^'^"^   "^    «"-"'-"«    credibility 

accorded  (^o.^  §  ooT)  to  discredil  ono,  P^""'^^"  ^''^^^  "nivers.ally 
to  be  cotttrary  to  his  L.rtTlZZ'"-''  '^  ^''°"'"«  ">«  ^"«ts 
"f  credibility.  If  tl.ere  were' suclT  a  l^,  ""7^'^^';"'  ^^''1'  «"y  guarantee 
'n  the  face  of  it  by  provit^that  hf,  ^  ^  ''>  "'"  ^^'^  ^""'^  ""t  fly 
fHat  point.  ACou/t^-hichdlt  ;  partT^d' ""'  '"  '^  '^-"'^^"'^^  "'' 
'"is^^aid.and  at  the  .sat.te  ti.ue  speakl  .H  ^  ^  disprove  what  his  witn.-.ss 
reason  for  some  other  part  of  the  rule  Lf,STT  "^  "^'^''''''y  »«  the 
a  guarantee  of  credibility  becomes  a  ml  "«'^"' ""J  the  phrase  about 

(3)  The  further  Wicl  i.^^        .  ^''''S""  '^^^^^'^  "^  '"'-ality. 

out  in  another  ^spicT;       "'^""^'^^^^^^  ^^  this  reason  was  long'ago  pointed 

ed.!S  v'/p^'Torf-  " t'*""'  '*"''°"'"«  °^  -^"dicial  Evidence   b   Iir       ,v  ,» 

the  books  :  :  "^l    T  Bv  c^l°  "TT'''  '"  ^°'»''  -""--e  dSct  n  1  •'  L  "./^r;"*''"" 

Of  credit.  «cknow;ed?drrL'::;rnrr;  T ''7  ^-^'-'-d  ti^trLittn 
-s^;rrt:--i-"~™w2^t::ss;r^f- 

cause  without  evidence  rV.        ^  "  ^^"^  "°"«  l""  i"",  th^n  is  „oT  .i^'  /   J 

•  .      The  f^l=o  -■  ■  ■  ■  t  ^'"»  argument  rests  unoni  i  t  i  ^         *"^*  °^  the 

•  •  •   1  he  faUe  axiom  is  this :  -  '  All  me.,  h-u       .     ^  ^      **'**  ''''°'"  "f  Psvcholoirv 

no  ."an  speak.s  falsehood  for  itsouTsakl    no  ^"^  '™"''  ^"^  °'«=«  «'"'t  be  s.k-X  false 

tnthV  ■  ■  t"!°"^  ^^^  •"*«"«  *hich  the  nature  of  M  t'"^  ""'''«^  "'  f'^'o^f  "f  vo,„- 

ruth  frotn  this  or  any  other  u>,willinib^!'„:°^''''''8«  "To'-J^  y-'"  for  extracting  to 
.™?  •"  °"«  «"'««  be  called,  in  ieZit  „    h^        """'™«»t'°"-  -counter-iutenogalio 

•-0.- says  one  of  ^^e  rules.  .hisSLI  ^^A^r^'yo';^  ^K.^^  '"'  ^"-- 

1021  ^      *^y*  JMtiee. 
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[Chap.  X.XI.X 


'  Bec»u»e,'  adds  the  rule,  <thi<  witnPM  .hi. 

«l.ould  prevent  your  havin^pe™  ^^^to  iirrr'n'""""'""'"  """'  "'""  "  «--e  timt 

evdence  „  to  place  the  value  of  your  witue"".  t^."!,;.,  """^  °^  "'"  ^""^  •»"'"«'■ 

.e  lawyer,;  •  ««  will  „o,  have  it  pLed   r„  tru^    1  'M"  "*  "■""  "s*"      *  •^■"•'  ""r 

<'"»,  ...  which  the  witneH.  i,  placed -Z^i'!,!.    **"  ''  "■"  "'"""»"•  "'"  -oral  .itua- 
«po«ed-.h«ll  not  be  p,««,n'ted  to  viel  •    . oh   but  wT*:  '"  "'"  """""  "'  «'-''  h"  i 
•Htonoy:  you  want  the  «„n.e  n,.„  to  U,  regarded  «cr!iVr""'  ?'•"""'  ^"'-  '«  ""  ""=""• 
">g  true,  and  Bpeaking  f„|,e  .     N„t  th«  .."„  n    »  "    ^''''"  ""''  '"«""lil'l«  -  a«  .p^.k- 

t^ou«ht  true  of  thu  „^au.  i,  •  o  .:i  t^STLre'-^f-rrj;  .r:^  ^^  *-"  '°^- 

Jmve  .sought  too  u.„ch  i  ^re  '^"f  ..''""'^ '•«^^«'»«  "- ^-egoin,,  rex,„„. 
tl.ouglu  of  visiting  .unishtnent  o^    I    L:  "'^Iff  :;°""'^""^:     ^"'"'^  ''-'« 
'"g  th.„.  to  suffer  the  consequences  of  Hi      -f  7'^'"*''  »«'«"-'«•  "r  of  I.-ay- 
"'indeu  nor  a  j.ractical  atUt  If^r  a  tri     n^";     I""     '""^  '^  '""  "  '"«''- 
I'arniony  with  the  policy  of  o  her  ml    '"''^""^ /^^king  truth,  nor  is  it  in 
•""St  I.  abandone-l'   What  «i   J    tot,;'    f 'h ''""•     ^"'^  ^^•'-^"  «"''"''« 
"f  impeaching  one's  own  wi  ness "1^1  '  ^       ''  '"^''^'"'^  '"  ""-'  I"--"-" 
"f  evidence,  to  n.ake  c.unp St  ev  di.l  ,      '°  r'T,  "'  ""^-''- '''«  -rces 
We  should  ask.  not  what  tt  condfc    of    ^  ^  '""/"^  "■■  '"''^  '"-'-"rthy  ? 
"pen  the  witness.     Takin,  '1'^"^^!      ^-^'H'  ''''  ^"'  ^'"'''  *''«  ^'ff-' '« 
«  something  of  a  reason^^la  UonCv  to^""'  "    '""■  "^  «'"'  *''«'  ^'-^e 
cant,  legitinmte  i„  its  pohcrrhodri  ifrr''.    ""'f'  ""  ^^"''^>- "^'^  - 
-ope.,  _  the  reason  that  tk    pZtoZh\  f/"f  "^>''  ^''°"g'>  "^rrow  i„  it.s 
-W..     It  was  laid  down  rS^irRr.       "  '^^  ~ '— /.^ 
".  terms  which  have  been   fm  uenflv  l.!  f  ^^^^^^^ 
".-^nowledged  (as  Se.eant  Eva^S  S^^^rZ  tlli^^'  ^"^" 

^n^«  1767.  IMler.  J..  Trials  at  Xisi  Prfu,  '>07.  »  »       ^ 
produce  general  evidence  to  di.^rodit  hi,  Z'n'^Ljm  T""  "''""  '"«  I^^"""^''  to 
destroy  the  «it„e«i  if  he  spoke  against  him  Id  to  it'       '  *°""  '"  '°  •"""■'"  '"•"  '» 
m'pf  ""  r""  "'  »"'  hands  of  dXln/ircrediMfr''^  :"'''••■■*''  '^  ''"  '"f'"'"' 
be.n  «hepowerof  any  party  „,erelybvputu;i  a  't  ""''"»*«■•«  ""t  so.  it  wonld 

-a^e^^eneral  character  for  LI  =-  TZZ  IStlJ^^-^'r 

witness  whose  testimony  had  beenTa^  '1"'"'"^'  ""  ^'"^"'■'-  "^  -'«'« 
nsk  the  abuse  of  his  character  wh"ch  m"'  t  'l  "^'.  '"l  "'"""  """"  ^^^^  ^" 
d-sappointed  party.     This  fearT,      L  /:     .f"  ""'"'^  "'  •'""  ''^  '^'^ 

«"|.-vely  to  preventare^ntant  wL^tt  ZS^r^^Sil^'S 
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Red  storj-,  and  would  more  or  less  affl-rf  „„ 

i;arty  calling  hi.u  expected  Li Jt  S^  ZZT''''  *''"  ^"''^  "'■''  "- 
abu.se  from  the  opposite  side  the  wuLs  T^.f:'  ''''^-  ^'  "''^  "-'  "f 
«ere  he  liable  to  it  from  either  side  iXcZilT^  "7  '"^''''"'h'  afnud; 
..es.s.box  would  be  doubled.  Speculate  /-T.?^'  ""-'  '*"""''«  "^  ^''«  ^'t- 
t'.-  onl,  sh„3d  of  reason  on  ^^STr^l^r^: ,^'"^'''  '""^  "^^  *'  '""''«''" 
-s  the  only  reason  wh.ch  allows  the  det^lsof  1  T^^T'^'  ^^"'''''''  '^ 
«.«tentl.v.     What  is  this  fenr  which  we  desirl  '  T  ^"^  ^"'■*'«'  ""'  <^"n- 

be  a  fear  that  would  operate  u  onThe    r  "*'•'  ""  ^'""'''  ^     ^'  "»  "^ 

The  fear  that  his  character  w^llT  ab  L  h'"^  ""'""'.  ^°"^-''"^'  '-''-'•• 
sufficient  cousidera.ion.  On  the  other  h„:7*^^"  ^'T'""'^'  *  *'''"8"''«  and 
to  be  nflected  l.y  bias  or  int7res  /hi '•','""'"' '"'  ^'"  '"^^  ^'"^^vn 
.leroyatorytochnracter.and  is  SiTwlrM  w    """''"«  ^i^Rraceful  or 

tests  efficiently  the  various  dlirof'^tirett  """""'^-     ^^'"^  ^''''^  — 

could  renUy  concern  is  thed^Z^^lelT^iJ'''-''"^'  P*^^"""  ^'"'">  '^ 
reason  is  there  why  he  should  n'rfeplet/'n'l"r '  ''";'.^""' «-' 
false  testimony  solely  for  fear  of  a.  '"■^^''^'^  That  he  would  adli-re  to 
likely;  because  his  Jeputa  o^  wo„T/"'"h  '^'  ""'  ^^^^^  •="'""«  ''*•"  i''  "n- 
I'i."  '.y  the  opponent.  Tthe^fr  1:,^^^  ^^  ^"^1  '^  T'  "'"''^' 
two  parties  may  properly  expose  him     T,  ..  ^     ''"'''"'"  ^■'''^■''  "^  t''« 

which  forbids  this  to  the  p/rt/c     L     -.iT^?/  T"","'  "'""'  f--*'""- 
"■  the  negative.     There  is  no  oub  twill  r  ,  ™"°""'  """^^^  """'t  I'e 

tbe  remnant  of  a  primitive  notion :  ""'  ^''  ^'''^"^•"8  ^''»  "'!«.- 

;;cS;:;itfei:b;^,:^«^««';-f  E^  "   American  Uw  Roview  oe,. 

they  «,.re,  it  seems  to  us  tha'.  the  nKin.tff  'T    ^.     '  '"^  "  '■°  '«^^baves  bc-st  in  court      If 

•■■proper  th..tj  an  untruthful  or  i  cLihl-  '^e  pmfit,  of  treachery fu  ™ 

...fi.mity  .nay  not  be  nnu.a.sked  b;:^vraivi:  1,7"^"'  "'"""'■'  ''^  --"n  "^  « 
toaskaj»rvMofi,,,Itl.,.lr„thu,,onth7.„      -  i  "'''''•  '  '  '   ^^''"'t  more  ahsi.rd  tha, 

the  truth,  all  the  while  conceali 'g  f  o-n '  he.'T  1  ".•'^"'"  ''°'^"°-  '-  ""t  .al  " 
ness  y  And  how  can  it  be  of  immr^ncl  ..'  ""*  *•"'*  ''"  "  »'  '""'y  he  a  false  wif 
-ho,„  t,K.  fact  that  the  witnes.'Ts'^.^r b^  itd'  "  '"'""  ''  *-"' "•^'  "<-  or^J 
betrays  the  party  who  calls  him  and  faUifie,  ^"  '"  """^^  '"'°''"  '  •  •  •   If  he 

oppos..,  party  will  of  course  accept  the  t^tnaarV**";:""  *^''=''  •>«  "-k--  the 
the  jury  no  alternative  but  to  find  an  uniTr  ^^  ^.   """"«  "^  i-npe-achment.  and  leav' 
t.,.s  know  to  be  the  rankest  pe^^*"  C     Ih'a  r  ,"'"."•  f'"""'  ""■'''■  •»"'  '•"•  par 
o«Rht  fc,  .H,  at  once  discarded.  mZ«,  it  can  ?      H  *'"'"'  """y  P'*^""^"  «"c''  »  reiult 

general  pur,K,ses  of  legal  contr;ven,y      That  a  c     T\  '°  ^'  °'  '"'""  '^'^^  "-  inX 
carnage  on  the  merits,  because  it  "^,  or  f  .tl     "^  °^  ^"''''"' ''''""'''  ''«™i'  --h  -  "is 
of  the  parties  in  a  matter  collateral  tothe    u  t  Tn  J    '""'  '  '''"'"*  °'  ""'**■•"-■'  *"  »  'e 
Tw,':  "  """T!:  "''''•''  °"'^'"  to  ^  done  awav   ' 7^^  '"'='""«  *'"'  J^''-  "^  '»«« 
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rcHAP.  XXIX 


Assuming  the  r«Je  to  rest  upon  the  th.VH  '"*'"'     '^^*''" 

S  900.    Bad  Charaotar      It  J. 
rule  is  to  exd.de  evidence  of  the"  wiu.e'v, '"''''''  '''«»«"«  "ffect  of  the 

orbidden,  whatever  Hicy  we  acntTthl''"''  "''"  '"""''  »  <^J«a Hy 
true  policy  of  the  rule  it  ouL-h  T       ?      "^P""  "^  "'«  '"'e.'     Uoon  tZ 

Jnew  the  character  or  not  bX   InttS:  'f  "'"'^  ''^'^''-  ^^  P"    v 
the  conventional  theory  («„,,  ^  fiooT"^''',^ '^""«»''' testimony ;  but„l„ 

-rrcct  policy,  why  this  sort  of'eviJence  sT  nT  ''''"''  "''"'-•«••.  upon 
'uterest  nor  bias  are  disgraces  the  fear  /?^^  ^  '""'''"'J"'' ^  for  neitrer 
w«t"e.ss;  n..j  ^  f,,  corrSptioV  'suborn  ,"'  '""''^  ^^'  "«''''  t"  e  e  a 
l>e  kept  uninaskM^      r-     J  .         •   ""'"'niation  or  the  lik^  it  ^     l 


Ci«e  „p„„  the  pre  orri  '-"'"■'"'''' ^■" 

citation,  are    ..^'er.rv'  Pjl^  7  '^'  ""  ""'"V 
(•   125    Siiin...    1     •         '-'"//'Wrf.-    .St.    18^4 

Nt.  1877,  c.  46,  8  19.  \  Z  ,,       J  ^  ""■  •'""»■ 
Burn,..;  ,.  j/ K   I   4    isq^'    ''o  "'^'^   '*■'.  l-r 

^?  C'al.   lor,  .,0  IV    310.  V«l'\,^'''ofl,.|,|. 

W'"«te,l  B:,nk,  ..a  (;«„„  I'ii  'IV'  '^'""""a''  ". 
'•"i-.v  ".  »'»t«rl,nr>-  T  Co  •-f^""'-"'""-'^ 
Uws   1897,  S  1421   ;..'       ■  S'lOI;  Haw.  Civil 


e.<ii'lii,|e(i).  '  "^-  **  (   •««''  fliaracter" 

tl.e«i,„e,,.,;,f .,,"''"  >""  ''"ve  place,!  l7i,„  l^ 

"*S7,  State  r   Kiii.ri„    .-,  y, 
<-"nn..el  ua,  alluHed      "ir'.f'  "«.  "•  '''^  ('h« 
ra.v  of  one  of  tlie  .,  ,        *•  '  "K'"""!  the  ;„.,.n. 

^I'inff  «t,e„ti,^„ ';;":;;:,'  -f  hi-  «it„e:'bl 

a(re,ti„K  her  mem  rv  ,1  ■*  "'"'  '••'■''''•'•-"^  ,is 
it  a,  a  mere  e  rrS,,'  'I'V  """  "■•"'"?  '"  "-"a" 
f^outhcrn  Hell  T&rf  "*"•./'"""•"••  '"Oa 

^i^^r^- '«'"'■'--''-- o''i:ni;;';;:ii 

IS02.  f;;,;','^'  ,!'"';.^»"  '""nllv  iK^-n  excln,le,|  ■ 


1024  '^^    '  ''*"•  •  »«eut  intimacy  with 


;?«■-:- .^:.^'"7S::!'i:r"  


11875-018]  IMPEACHING  ONE«  OWN  WITNESS. 

§  902.   Prior  S.U.Coat».dletloa.     (U  »•««     Ti.        ■:, 

nnntrB.l.cto,y  statement  made  by  theJme^^ln  .V"  'V'^'"*"'^  ""^"'^  »'  * 
elsewhere  (;«,/.  g  10,8)  i„  dilin^  Tt^^  Tv^;  """''!«'/""«"  examined 
I'videnc.  It  i,  sufficient  to  note  he^  tha  in  T?  ''7'^'  °'  '^''"^^"•diting 
tralr^es  the  statement  on  the  standTv  .  ''  ""^  Priniarilv.  it  neu- 

-rrect  in  both  statemenU  Z  TJl^JZTJ^^'  ""  r''""^'  ^""""^  b" 
former  „„.I.  furthermore,  that  hia"rtnin  e^orlnT*' '"  ""  '""*-''  ""  '"  '»>« 
P08S.I..  ity  of  error  upon  other  VoZ  rT^?  '"-'^  ""'^  '^'^I*''^  ""'icates  . 
•mplied  from  this  e.ror  is  nnv  ^fll^  ^^  "  ""'  '"  b«  necssarilv 

;;.^eed  upon  any  s^ci^  "teTLZi:n;a;;r  S;"""?'  '^'--t.-r.^^o!; 
that  in  some  res,  ect  iiu  testimnnioi  ^""">:  ^he  implication  is  m.-relv 
in  his  observatio!..,,rC  •rlX.''j^"-P''';'o"f  --r.-pe'rli" 
t'on,  ix-rhaps  through  a  disi  o„l  Zn  ^.-^^'''fP'' ''''""«'^ '""^  or  rorru^ 
:- of  those  qualitief  Do  t  "ntJ^tS  f  T'  '^^"'"'•^^'>'  '"  ""7 
"npeachmcut  of  one's  own  witnl  '  E  ?'  °^  .'^^  "''-^  forbidding  the 
evidence?  '""'^•^  "^^'""d  "s  prohibition  to  this  sort  of 

Upon  the  second  theory  (nn/e  S  SQS\  »i 
logicnlly  be  forbidden.     uZlZl  toT? V^'""'  *''''^  "''''°"'^«  «''o„ld 
..ess-  credibility,  clearly  he  is  prSt  dL™  elt"  "'  «"-""'-'"«  tl.  .,t. 
.•ver  „„  error  of  that  witness,  „„d  e  peciaHv  „n^"""'  \'^  """"  '"'"'""•^  «''"'- 
"'.   iniplicntion  of  other  err,  rs    froT 'w/     «""r  ^vhieh  carries  with  it 
theory  of  the  rule  (ante,  S  899)  bv  nT„     '    '         ""'"■""•      ^"'   "'°  -correct 
tl.rou,-h   the   present   melrl";r;;r";''^""  "P''^"-  "^ -- 
jectiyely.  „,.ainst  the  fear  of  l^ein  '  abu    dLd  b^n''"""^  "'^  ^^""«-^^  ■'•'b- 
8l."..Id  disappoint  the  expectation^  of   bl  .oJ       t"^  '"  '"'«^''"^^' '"  «''^*-'  he 
regard  the  exposure  of  aL.f.„Zd It  :n'r:L       '""  ''"°'  °'^'""-^'>'  -"«» 
prehension  on  the  part  of  the  w  tne  s     Jh!  "  ^     "'''  "'"^°"  ^'^'  '^'^  »P- 
had  character,  no  smirching  of  r  m.rtion  no  !      ""  '"'"'^"^  implication  of 
examination,  nothing  that  ^^^1^7^"'"  ''■  "''^''^'•■^  ""  ""«3- 
d  shouest  witness  to  persist  in  an    ncoZTl^.T"''  T'r  ""  '"'"•'^'  "'  « 
oalling  him.     An  hones,  witness  conwT  !if  ^  *'"'""''  ^'^»'  of  the  party 
the  f..mer  statement ;  a  diZ  ,1'  ZldVot'?";  '""  "^  ^"""^  *"  -'"^e 
to  truth  by  such  a  trifling  obstacle.     Sn  "Sect  „         l'""^  ^'"""^  '^■*""»°g 
self-contradictory  statements  is  not  forWddPnP  I'T^^''^  'hen.  the  use  of 
for  the  indirect  effect  of  a  self-con  JdS         '      ."*  "'*•  *"^^«  '«  even  stronger  • 
(/-<§  1018).  is  not  resort^!  rSS l::'"'""°"«^''«^ 
own  witness ;  for  the  effort  is  n.e^irtrnull  v  ^'^f''''  "''  ""'"^  ''S""-'  ""«'« 
-nexpected  assertion,  and  the  party  ndthe!?         ""'"'''"'"'^  '''«  «*'^".-''«  «nd 
he  remainder  of  the  testimon^^  wMch  satLfieTb       ""n"'''"^  '°  ^'--"t 
the  theory  that  the  rule  nierely'  orbiran  1',-         '"*"  '"""«''•     Thus,  on 
no  breach  of  the  rule  in  usilg  e^tS  S'Sfl^Sr ' t T  ^'T 
the  opponents:  1874  suter  sh    ,,  "-^uictions.     It  may  be 

thi«  h«,  be^n  allow..", !f^.h    '"'""'"'»»"%,•      41  N  H  n    V,.  /  n **" ■'  '"fiO-  C«T  i-  Mwii 
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difference  of  opinion  over  this  ,ort  rir^^r  .""^     ""'  ""«=•»  »>«»  »«en  t|,e 

pnnci,.,,  ha,  not  „,..,«  ,,,„  ^^'^^     I^'    :::;,t;  '»'"  «l-tion  of  «e"neS 
"■"t'-l  Mu  ,uc.j,  reasons  of  practical  con^Z  *'"'"*  »''« •^""t'oversy  h«« 

denco,  a,  conid  be  advanced  on  eTtL"  X    Th  J""''"  ^  ''""  ""«  «'  -" 
•"  the  followi-^  passages :  '"**•    ^''^'^  ""Kuments  a«,  represented 

'  --r^'lit  •' .Srrto'^ne"  ij.'f  JK  !.  *'*'«•  '  ««>.  »  Rob.  418.  42.V  ..  Tk         ^ 
plaii.ition.     If  n„t  if  ,h  '     '  '       "  "*■*='  "'  "lernory;  there  m.l  hi        ^'     .       P«'hai>« 

l»tter  to  the  .esathe  of  1         ^  ""'""'"f  "'  "•«  '"rwer  t  the '  «r  ""T  '''''  "  •""  '» 
proof  tm„l,-r.      .   l  """^  Piopositio...  .         Th-  i  ■Wnnative  and  in  the 

which  their  wicked  co^l  *''*""'  "'  *""  «  honesty  but    1.  ^    ^      """""  "'"**  ^ 

>«  ««t  up,  and  ^tJ-1    V  '"■'''"  '^"•^^  ''i»'«'lf  to  the  o~'     ^^  "'"'•""•'"t  might  b^ 

which  is  a,lmi«,l,ll  ^  ,*"'*''  "y  no  rule  of  law.    The  oth.r  !i  •       "  """"^  '"ff'-'ctital 

the  oau,e  B  '  Ir;':;  "^  -"'"-"^t  the  witness  Z^^uZZ  "  '^'"  "'"  "'•^'-"«'". 
"  i^  met  bv  h?jXe  "?„■;.''"•«'  ^"*"y  f^™  the  cont ndt.ion  V'^T''"  ''^"«"  "' 
'-  >ni.,led,'  it",  ZtZ  ^h  ,   "^  ?'  *'"'  di-tinction  to  the  Jrv   "  ,     ''""  ^"^""'^  "'"'«»•• 

'       102a       ''*"'"'°"  "'  """  "-"bt  depends,  as  it 
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.~~.,:  '-""'^rrsiL-^sri.t'tti;-  n'  ••'"™-  '■  -■'-  - .» 

In  a  c»«,  when.  th.  te».i,„«„y  of  two  wltSIZ '  f"*^"''''"'''.''  '"  •""•"«'«'  «"  J'.-tle.  .hr. 

«..  p.»rty  h.vm,  cull.d  th,  wltn«„  i  Z  it\^rVl .  '"'  '"  "'"  «^'  P'-^'  whether 

WMh  general  evidence  to  .lujw  th.t  . Tit.  u   '"  ""•     '^  '"""y  «'"'  ''  pn-Mn^ 

unfairly  ...d  i'^con.i,t.,aCT7J'tL^^ZjlT  '"."'T  "  ''•"-"^  i"™,„,i:.S 
offer,  hi,„  ,„  ih«  jury  «.  th.  witn.„  ofTuV  ^d  ^ Zr  U  ^  "":'''"''"""  °'  '-•'■•"•"•  ''« 
byconceaI,„^ordi«l„,in«there»lch«rX'of  llltr'  '.'"'"'  "'  ""''*"  '"Jva,..a.. 
bl»...«;  he  may  have  bee,,  purpo^-i'dt  J^^^rhe'.T     "  '"!"""  '"=»-•""»  -V  -uc 

occa^ion  eoUateraf  iniol^r^^Ulf  i^utini::  "J  "f  '"f'"-  ^^^^^'^^^^ 
Ji»cre<i.t  hi,  own  wltnes,  by  genir.l  «ij!r  '  •'''"■'y  °"«''l  "ot  t<,  bo  «llow«i  to 

to.,  propce,,  ,.i,.„  ,„„„,;  rti  :2r ""'"  ?;:?' ""'"  ""«'"■•  "••  -'-  '- 

a'dcon»ute.ic.vi„,|stontheirei,eralo„mr«r  '  '  '   ^I"»'^'y  """y  «>th  perfect  pror.rietT 
h..  te.ti.o„y  a.  t..  o,.e  partLT ;ir.'rr   .^r  "'"■^  ""'""-•  """""^  "«  "i-  S 
10.>.1,   Common  Linn  /'r«c/.>»  /-•  _  "^"u». 

Oa  «r  L.  C.  J.)  (,f„,  ,,„„.      that^'te  weight  „^"  ^'  ""'1'  ('"'•"■  •'>•  «•"»  ^-'*«"-i 
toI«.deci,l..,||y  i,.  fHvorof  theamrltive"  fur  1,™  "  ?'"*  '"■'^''™'""  W""  '»  us 

.n.-.-hd.ly  of  the  prorv.,ed  eWdeMcH  U  «d  Stt'""'  """^.'"-«"') :  "For  the  ad- 
"ffamst  the  coiitrivaiic,  of  an  artf,.l  .i»  ^  ""*  """'""•  "  "wessary  a,  .  «Hr,.rU„ 

-te  party),  and  afterward,  bj  hS.  .viJ  '   "    '"'"^"""'y  "'  "'«  i-'ter-at  of  the  op,.^ 
..e»e,,aryfor  the  pur,K,«,  of  ^^    ^'heti "l.   ,''    ."  ""T'  '  '  '  """  •-ch  a  powTr' U 
•nd  for  enabli,,^  the  j..ry  to  .JceTt^  *  howTllh     !""  ^'  ""^  '=°"'P''te'y  before  thVcour 
:' J"'""  "" '  '"""'-<1  ''y  »''ow4  t^e  fullt  rw"'"f'°  '*'  '"•"""■*'  'hat  the  ell 

ti  tT'  "■"'  ""'  "'"  '•«"'^°"  o'  "'«  proof  ^Lrtra^IvTr '"''"""'*  '"'^  '"'"•«'""S 
with  the  worst  consequences.  The  chief  oWectiont!.?^  «t»teraenN  might  be  attended 
tha  a  party,  after  callinjj  a  witDe„  «  !  wi tn?^  , '"  "l"  ^^^"'^  "i'''^""'  appear,  to  L 
credit  him.  The  objectioa  p  S,  uwrtheT.  "?'"'  ?«•"  ='°'  '"  ''«  «"oK  dS 
Pnucple.  and  afterward,.  Jw7Tj^'t^ATT''''°"  ""*'  ">«  P^'-'y  «"'  act,  on  Z, 
•nother.  thus  imputing  t;  the  nartv  J^^"  r  '  .^^  *""""•  *""'»  "'•""■"l  and  iwt,  uZ 
But  it  i,  ..ident'that  tl.i,  do^/n  ^^^  tl^ci"''!:  """""^  ^  •ii^'-one.tTractC 
Tor  7'TT-  "  '''"'^'■^■'"^  '-y  ''i™  «'>'l  fi"t  ^versl!.  Z*^-!  '""■'{•  '"'^'"ffK'^en  credit 
To  reject  the  pro,K«ed  evidence  in  -uch  a  caTa.^d  Mnr     "tl.'  "'  ""^  '""'  °f  "'e  cauw. 

iro" !m  '^'''■"'"' ''""'  ^'"'■y  ""-^  P«^"'  "  """■'  """'''  ^  ""  ""'"' 

«>U  t^.;  ;  V^rt/L^Zi':^^^""'^'  V  ^""-.  50  X.  „.  „.  ..  ,ve  ,u.. 

^  credU  upon  every  point  to  whichLe  may  bTe  ^1  """'^       '  '"'"=''  '"'  '""'  "'  """"''^ 
know  very  little  of  the  witne*,     uTZJ,        f  ?      "  "'*  '=*-*'  ^y  a-ybodv.     He  mav 
.t.11  properly  believe  that  hi    sLmenU  .fZ't".  '""•'■*'  ''"  ^'""■"'""  ^'^  doubtful  and 
lu  .uch  a  case  there  is  no  rea^^nr.  Ji^t  It  ^^l:  ""''t'  ""  •=»"'  """  «- '"« 
a  fiaud  upon  the  Court,  or  aakine  the  inrv  »!,  „•     I,    ^^-^^  "^  '"*  attorney  are  r-ractisinrr 

nKr"*  "?" '"' "'"  "'«'«  the  truth,  SJk  n  j  nr^^'^  """"  "''  P^"°"»  >"•'- 
-whteh  U  «  ,„,...    Xowif  t.e  witn^^lte^^fvf--^^^^^^^^^ 
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b.liHf.  onght  ,...t  th.  Jury  U,  know  |,?  .  .  .  Mj. TnLli.i     -"tim.my  „  «„w„rt».y  „f 
«t,.  buj  wh.t  i.  of  lnfl«iu.|y  mor.  Irapor  .".VTih^!  th   ^.         ^'  '""  ""''  '''*  ""•'• 

of  j«.tic  .t.„.  u  ..cac.  L  .n  u.ir^:;i:  «:i;i"r o7r  i:"^  "•"'•  '^^  •- 

Thons  ought  to  be  no  hesitation  upon  the  proorietv  of  «bi.  -„.•  i 

n^ceivabh,  on  three  diniuct  con.iderat  on,  :7  The  nri       .1«     fT       '  '" 

.. recto.,  y„i„,t  Cha^cter  evidence.  andlu\!ttirt    ^M  e'p'Ln; 

b..t  this,  though  a  violatio./o;\Ki;'i  /  ';:;7\;"  ;•-  -tand: 
Mnous  enough  di^advantnire  t^  ,...f.„„;  i  .t  .  ^^  '  *  '"^^)'  '"  «"'  « 
-.wn,,negu;rd.d:;r^.rj;:S.S^^^^  con.de.t.on.a„d  can 

of  this  ovi.i..nce.     Th.ro  are  of  co-ri^  mT  p     1       .  ■  ^    '"  '"'^"'^''  "'«  °«« 
freely  i,.  any  M.npe  '  and  i'l)  vSlZ'i^l  .*""''  "'''•"'  "'"  «^''1«'><'« 

every  shnix.'    ir'th.^  i  ."''"  '*'J""'  ^'"'  ''^''J«"<=o  absohitely  in 

3.  There  i.  the  v  ^v  wt  it  ad  ..^  tr^^^L    *'",""'*"«  ^'''^ '"'^«»- 
the  party  h.  b.o„  ^-7>.m  J  or  al'd  '  'itd"?L\"'""'"^  '""* 

as  It  is  sometimes  put  that  th«  »,>„„       P**"'      '""''-•^  )  I')'  his  witness,  or. 

condition  d.K.s  not  let  ea  2n  «  ""TT"""^^^  P'"""  "''^^"-'  This 
.■a«os  the  victim  of  S a  lue"  n^l^'  """  ^'"  P""^  »  *"  ""«* 
limitation  :  (.)  Even  if  the  nartv  L.  T  u7  "'■"  ^''"  ""'J'^'^^tions  to  this 
Witness,  for  iL^ltt  Z'JZJlu  .  !  Td  "''  1'^  "  '"'^'  ''""'  ""^ 
there  is  no  harm  done  l.y  allowing  hT  7n  «  •'''  ^  '"'  °"«'"^  "^""T. 

himself,  to  show  the  contraZS  L  tinV"'-'  ^'  '?  '"^  "'""■'"'  "8«'"»' 
done  if  he  had  left  it  to  thfot  rpartv  t^  I  m'"'"^  "^"^  ^'  ^""''^  ""^^ 
on  the  wholeprofitodless  t  ;.„      the  laL,  ?  ?!"'"=  ''^  *""  '"  '«°* 

inost  cases,  the  coutradic  i "  wi     d  Twi  ^Tl  '"""'•     ^*^  ^" 

-.  Of  the  witn.s;  aud  there  ^ ^1:^^ ::^^;;::; zj^j;^^ 


the   Cuurt  lia.  fulfoweJ 


•  oiitri.U;   in    Kaiiiwi 
till.  form. 


n^Ilow.  (In  cnw  of  .arpr!«  bv  an  adverw  wii. 
«,(.rov  ,le<l  the  party  «t.  i,",  g?*S^?aUh)*  b 
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iirity  of 
tii« '.vi".r"""     '"'"'."'' . '  """"  eHteltinh  upeak  «. 
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th«  benefit  of  the  witne..'  teatimony  on  the  remninin^  points  and  yet  show 
liim  rawukcn  in  thi«  one  Item  ;  Kuch  a  coiirm-  i*  i-i  nn  wnv  iliiil.oncxt  nmi  to 
rnrhiil  it  it  to  impiim>  a  captiouM  and  purpowleM  roslriction  ami  to  »'ut,prcia 
a  iMirtinn  of  the  truth. 

4.  Atioth..r  typical  attitude  in  to  exclude  ilie  tclf-contrndietion  if  off-red 
hy  /j/ri/Mif?  UntxMotiy,  but  to  allow  it  if  bwunht  out  by  a  qu.  nion  to  flu.  wit- 
iii'M  hinm-If.*  Thia  compromiae  coume,  tfK),  hna  nothing  in  it«  favor  If  a 
■  ■..ntrndiction  may  Iw  ahown.  there  ia  no  gmnl  reaaon  why  the  jwrty  should 
be  reatnetHd  to  a  jwrticulnr  mnth.Hl  of  al.owin;;  it.  Tho  dwtrine  <,f  con- 
fusion of  i^auea  by  ,.«taido  teatim.  ly  (po*t,  §  1010)  cnnnot  npply  f.,r  it 
fxrludea  only  con trndictiona  on  coUnternl  points;  these  c.nild  not  "bt.  used 
even  against  an  opponent's  witness,  and  it  may  be  conceded  that  the  offered 
contrndirtion  must  deal  with  a  material  jwint. 

(o>  Another  tyjw  of  nile  is  to  exclude  all  use  of  wdf-contradictory  atate- 
nients  as  an.h, .. ..  as  discrediting  the  witncaa'  statement  on  the  stand,  whether 
offered  by  extrinsic  testimony  or  brought  out  by  questions  to  the  witness  •  but 
to  allow  the  witness  himself  to  be  questioned  about  tho  former  sU.tement 
purely  for  the  purpose  of  itiimulnting  hU  rteolUrtion  and  inducing  him  to  make 
u  correction.     This  form  is  second  in  popularity: 

I8.VI.  r.,/,r;,V.  J.,  in  .U,M«iA  V.  CMier,  10  L.  J.  Q.  B.  493:  "  A  witn^.  from  flurrr 
or  for«e.ful„e«  M,«y  o.,.,t  f«,t«.  an.l  on  being  re.i.inded  may  carry  hU  r.colIectio„  b.^ 
»o  M  to  b.,  al,l.  to  g,ve  1...  evidence  fully  and  correctly,  and  a  qu«tion  for  that  purpoM 
.nay  pr,.p,rly  be  put.  ...  It  i,  object-d  that  the  object  of  the  question  nut  h«re^ 
10  co„tr»d,<-t  and  „ot  to  remind  the  witness,  and  that  therefore  it  could  not  lie  put.     It  i. 

188!».  hll„^i,.\.,  ,n  li.,hc,H-k  T.  Pt„pt,,  \.\  Colo.   61!).  aa  I'ac.  817-   ''The  tendm.n,  nf 
recent  legi.lation.  aa  w.ll  of  mo,lern  decUlon*.  has  been  to  relax  wmewhat  the  rZ.  o 
.•videnc.  ^  a.  to  affor.I  better  op,«,rtr,nity  for  the  development  of  truth.     Modern  .xLl 
euce  h;ui  aNo  shown  that  a  ,«,rty  may  aom^tim-s  be  deceived  in  the  character  and  animus 
of  a  witne„  whom  he  I.m  called,  a.  well  m  in  the  testimony  h.  is  exp«:t.^  to  give     Tnd 
he  learn,,  after  the  witness  begin,  to  Ustify  _,  very  inopportune  ti^-  that  he  ha.  to 
..ncounter  bitter  and  un«irupulou,  oppositi  >n  where  he  h.d  expects!  to  receive  only  f.Vr 
and  honorahl.  treatment.    This  may  be  evinced  by  relucUnce  or  .vasion  on  the  part  of  the 
witness  u.  »„,„..rin8  au,.,tio„..  or  by  too  great  readiness  in  making  or  voIunt-S  dam 
aging  state„,ents  contrary  to  hi.  previous  version  of  the  matter.     Under  such  Xcum 
.tances.      .     ,n  extreme  ca^.  where  it  U  appa«,nt  that  a  witneM  i.  giving  test   '0^1 
ToweTt  '*""•"'""  "r"""""  0'  ">«  P-rty  calling  him,  .uch  party  should  b^ 

allowed  to  cro,Mxamine  .uch  witne»,  for  the  purpo*,  of  refreshing  hi.  recoll^tion  with 
he  view  of  mod  fying  hi,  testimony  or  of  revealing  his  animus  in  the  cJe         '  wd 

j^ve'i'n  ewie"^"  '"^  """"  °"""  "  ''"'"""  '"''^'"•""-  ^""»  '^^  ^e  h  J 

This  form  of  the  rule  has  the  merit  of  being  consistent  with  itself,  and  of 
recognizing  that,  however  improper  it  may  be  thought  to  be  to  impi-ach  by 
aelf-contradirtions,  nevertheless  this  doctrine  should  in  no  way  prevent  the 


*  ^.7.  in  A.abania,  Camphell  »  State;  but 
th»«(  rnlinga  DKUsllr  •Implr  reMrve  for  the 
future  the  <|ue*tion  of  admitting  oatiide  testi- 
moDy,  and  do  not  definitely  reject  it. 


A.?'^''V'*V  **"""  '"  North  Dakota  (Georm 
•».  Triplett),  where  there  moft  be  aurpriM  bv  a 
hoMile  witneea  ' 
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•iways  lejiitiraate  effort  of  the  nartv  »/,  .».».  i  »    .  •       . 
obviate  the  c„.ct  of  te^porJ?;  fSfres,.    t      '^'      """'  '"'""'"^  ""' 
tion  only  on  condition  that  the  SessTs  ho,M       ^T  '""*  ^''«  q"-- 
precdent  o.-  justification..     One  ZTZ  LuT    T"  ""'*'"''""  *'^»""" 
method  of  n.f,t,shi„«  recollection      br  »r         '"/"'^  *"  """^  **  «»  thi« 

method.,  of  .freshing  .colieS  rare  WiS:te'lt^^^   "T  ''"^^"■''"  -»"«' 
with  (ante,  §  7til ).  legitiuiate.  and  has  already  been  dealt 

•ncy.  Thi.  course  ..f  exa-ninitio,.  l^ZIt  '  ''y''"''';!''  °'  "">  "'P"™-*  ".«>^lt 
ntn  error  .„,,  th.t  hi,  original  .ta,cm,^.rwl™  eor^?'"»  ""^ "»««  '^-'t  I.e  hn.  fZl 
truth.  I,  ,,  .1,0  proper  f„r  the  purpo«  of  lo^ZT "  ""''  '*  "  '*''"''«M  t«  elicit  the 
part,  ..njal,  him.  Though  the  .„.C  of  lt7Zll'  "'"'."""'»"<*•  "'ich  in.lucJ,  the 
c.  culated  to  impair  hi.  ore.li,.ilitv.  thati  tt  .'Xirfr""','""  '"  -"-"*"' o" 
qu'ry.  .  .  .  inqu.rie.  calcul,t«|  to  elicit  the  Ltl  „  °      V'^"""  '"'  •^'•'"rti-.g  the  i„. 

r,L°  T ""  "'""•  !"»■"»  >■"*•    "°"  ""'"''•  •^■"""j' '« b. 


1 


SUte*  John'p.  "  '^""•'•i   "«  South  CM„|i.„^ 

H«*4  ^-.''Stil:"^;^  ^'«  "•  j«"  ■■  '•»  Ohio. 

form.         ^'  *'"'  »  ■»«»■<»  "Iw  of  the  next 
»  Other .„„,pta.^y^,„^.__^^^^ 

1030 


orv  ,•  If's"  '*"  *"'*'™'  S"P~'~'  Court,  Hick- 
•  18M,  ilull  I.    .Stmt,  oa   I    I   . 
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sound ;  for  he  i.  clearly  fal«e  in  one  or  the  other  of  hi*  sUtement..  since  one 
of  them  jn  effect  wserU  that  he  knows  about  the  aflair  and  the  other  TserU 
that  he  doe.  not     But  the  additional  ai«„me„t «» tlmt  the  admission  of  such 
suu-menu  would  practically  allow  a  party  to  reinforce  by  pu,«  hearsay 
.  atemen  s  the  gap.  m  his  witnens'  statement  seems  a  satisf  Jtory  rea.,..„  f7r 
t.roh.bt.on;  for  It  appeal,  to  the  well-esUblished  principle  (;i<  §§  lOlS 
104.J)  that  a  prior  self-coutradictory  stat.<ment  is  not  to  be  us.^  ns„ri.-i,.ai 
U«t.m„„y.  and  here  the  latter  and  illegitimate  ettect  of  the  sUUemeut  ^  3 
practically  usurp  entirely  its  function  as  a  mere  contradiction.     It  n.ay    « 
noted  that  the  Court,  enforcing  this  doctrine  differ  a.  to  details.     S^nn.  seem 
to  exclude  such  statements  in  whatever  form  offered ;  "  others  allow  them  to 
be  brought  out  by  question  to  the  witness."    Moreover,  some  C.M.rts.  iosLd 
of  holdmg  that  the  defect  of  the  evidence  consisU  in  a  lack  of  self-co,.traS 
-on,  phnjse  .t  that  the  witness  is  not  "  adverse."  meaning  that  he  has  n.erely 
failed  to  help  the  party  offering  him."  "'crLiy 

§  905.     8«n.:  (4)  SUt.  of  th.  Law  to  the  Variou.  Juriadlction..     The 

wZ"lh  ''."'?'  •'"''^  ""'  "''^"^^  ^'^"  consistently  enforced  even 

^thn.  the  same  jurisdiction.     lu  E.^land.  in  particular,  the  rule  has  had  a 
checkered  course      Up  to  the  middle  of  the  1800s  the  admi.ssibility  of  this 
sort  of  evidence  had  not  l«en  generally  conceded,  and  there  we  J  ruli  .! 
hiking  in  various  directions."    At  this  time,  as  a  result  of  the  recommend: 


«•  1890  Th««r,  r.  .r.,  in  Ungfonl  r.  .!„„«,. 

8  Or  .107,  .W.  22  Pac.  1064  ("  If  U  w.«,  pt.,pei 
(to  offer  niH-h  eridfiire).  a  cam  rooM  lie  made 
«wt  manr  tunex  (.»  pni..f  of  »|,at  thir<l  penHiM 
luid  nid  ;  it  w.ml.l  <iii|jr  )«  nei-Mnarv  to  rail  the 
|*r«.ii.  a*  witne.MM  au.l  attempt  to  .how  by 
them  the  raUtaiit'e  of  the  mutter  tmhrared  in 
the  rtaumeiiu.  and,  haviuf;  faile.1  in  that,  then 

o  prove  what  «nrh  penHiim  had  mid  at  nnotlier 
time  anri  plwo  when  they  were  not  under  oath, 
and  ohiain  the  beneflt  of  that  a«  dire,t  evi,len™ 
ot  the  fart,  .smh  a  conntniition  wonl.l  enable 
I«rtie«t.,  employ  a«  a  aword  what  wan  intended 

"  a;  ff.  in  Iniliana.  Hull  i:  State 

«)««;; 'i'  '»  ''*1''"™».  ''eople  r.  Jacob.;    in 
u'P  "•  I^nnjtfiirtl  r.  Jones. 

/■:  r  in  Indiana.  Conwar  r.  State.  —  the 
tree  explanation  U-iii^  lH«ter  pot  in  Hull  r 

u^.'-ii'  ^•'"••r'r'r- t-'bi"".  V.  Sute.- better 
put  III  M<i»re  r.  .State. 

nal,  Feb.  9,  April  10.  31  Pari  Ilirt.  .w  (annea- 

^»r.i  ■'•  "  T,"  '''!«"l"»«"  hy  the  JndBe..  ap- 
parently on  the  pnnciple  „f  |  |04.1,  ,i,.  „^ 

«eem  often  to  bare  been  allowed  elw-wiiere  od 
t^  .  trial.  ,.  V.  1788,  May  T  and  28  :  part  of  the 
r„  m'^ii"  '•"'2*^.'"  '*""•''».  K.i.lcn.^  2J0,  and 
K  V     iTr*  t'o 'r^-  *"•  '^•"•■"'1  .•110) ;  I8(VI. 

MUMrte.1  her  to  «  an  acrorapli.-e  and  did  iJt 
•ccuaed .  and  the  judge  orderad  ber  aeporitiun 
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before  the  coroner  to  he  read  t<i  nhow  material 
diwrepamiei.;  held  pniper  l.v  all  tlii>  .liidm*.  as 
having  been  ordrrcl  hv  the  jinlire;  and  Kllen- 
l-irouifb.  I-.  C.  .!..  and  M.insfleld,  C.  J  aU, 
thought  that  the  pniMH-ntor  niiild  d..'  the 
T^'l-  '.**'•  "•'■•  "".vkriteil  in  1  M.«>  &  |{„h 
«a,  Baylny.  J.  (ailmitted);  IS25,  Kw.r  r.  Am- 
bn»e  .3  ».  4  C.  746  (a  ••..iitra.ii.torv  rtntement 
WB»  held  improperly  n«xl  nucTideme  of  the  fn.t 
alJege.1  in  it;  hut  as  to  iu  oae  nierrlv  t..  di-- 
creait  by  incmsirtemy,  Itaylev.  J ,  ii„-|i,„.,|  to 
forbid  It ;  ll.droyd.  J.,  and  liitledale,,!..  tlHMi'ht 
It  onne.'emiry  U,  detide  the  .|iiextioii);  i^w 
Bernawoiii  ...  Kairhr-rther,  ritid  in  1  M,„  4 
Koh.  42,,  Denrnan.  U  (".  J.  (a.lniitte.1) ;  IM4 

I  .'.".'  ";.'.!;'■'""".• '  *'""•  *  «"'•  «»  <  l>«nnian. 
I.  t .  .1. :  I  ho  .inly  pn.per  wav  of  <  omlii.tii,.-  it 
Itho  rrowexaminatinii]  is  by  proving  the  wit- 
new  furiner  utatemeiit  in  the  iiiost  diMiii.t  and 
aulheniic  maimer";  18.34,  Ihdbiid.  U.  (  'I  think 
griKt  weight  is  due  to  the  ar^ninieiit  fnimdo,!  on 
the  daiiser  of  collni.i.m ;  it  i*.  in.leod,  in  mr 
miiid,  the  main  obje,-tion  to  the  reception  of  the 
evideiii-e');  1818.  Dunn  r.  A>.Iett.2M.«..&  |;.,b 

li',i  »"•  ''  'mL-'  I*''""'-!):  lO-W.  Ilohl^ 
wwth  f.  Mayor.  ,b.  15.1,  I'arke,  B.  (cn,  |n.l...| 
even  tliongh  thn  hoHtile  tratimonv  came  ont 
on  cro«*examination ;  "it  g,».s  to' his  c,.„cral 
cre.Iit  to  >how  that  be  has  Kivci,  „  .liffircnt 
account  of  the  roatt<>r  hi-f,irc")-  i,k.i.(  ij  „ 
H.II.  8  C.  4  I..  74*.  Kr,k,„e.  ;i.  (cv.'h.'ling 
extrinsic  testimony,  but  appnrcnilv  «l|,,wiMC 
the  question  on  croNMxnmination): 'it   ,■   Kirr 

1^:  '.'!!'"*;!';.  •'■  (e»'-'"''i"i:  it  frimi  l,',.th 
jmrccs);  1841  Winter  r.  Unit,  2  .M,«,.  i  »,.(,. 
•TV  hrskme.  J.  (excluded :  citinir another  ruling 
by  hmiKU  u>d  I-Mlwoii.  J.,  and  the  approval  of 


1834,St.  ]7&l8Vict.c.l25  loo.  „rn  * 
lowed  to  impeach  hi.  credit  by'geM;„,  LtLl'*"^,  ^^"f  "'"'«•  """"w 'hall  not  be  al 
e«M  the  witness  shall  in  th«  nni.  i        .   •"'deuce  of  bad  character-  r>l  |,„t  »,„  • 

other  evidence.  r4J  or  b^et'e'S'rj:  itt^ZT .'^'"•''  ^ '*    «'      ^^^'C 
».ent  mconsisteut  with  hU  p««ent  JtiZ; T*  ""'  *"«  »""  ""^«  •'  other  time.  .  .^ 

[3]  wa«  already  f,^,^  permissiKiZ     f'f  T  '""'•'^'''*  ^°'  '"  «=!«««« 
>*hether  or  not  the  witneVs  was  allege      VT  ^^'  ""'  J'"^««  ""^' 

was  probably  intended  for  clause  [II  as'an  aZr  f"  '"'"'""''^ '"  ^^"^«  M 
the  (...nnassion  chose  the  pi.ra«e '^J"  tf  ^  ^'"^^^^^^  "'"^  ^^l-" 
o  her.u  was  bysome  draughtsn^an's  itfee  ,1.  I'">"  ".""^  ^J*'^^'^  "- 
of  IxM...  struck  out.  As  the  statutrstnds  Tr^""*^  '°  '^^""^^  f'J  '""'^-J 
ae  f.cont.adicti.,„s,  is  ad.nissiole  o  Syby  W  o  r''",'  '^^'^''^  "^  «^''^«"-. 
witness  deemed  adverse  bv  the  judge  »  "^  ^"^«"  ""''  '"  ^ase  of  a 


;«everaloftheothcrJn(lce»"l-  All...     ti      i 

qu^tion  ...  wit,.'ey;^,'^;.«- «^  (*^"'-  W..  hy  which  he  „. 

tet-t......  a.Ml  refusing  to  aistiL^hul,^  "^^^  "'wntinK  ") 

™'f?""  «""i<uleri,lm.,  J.I    hut   "«"'''''•  »*'  "ttoruev ;  e, 

per  Krle.  J.  nl...  .„:.r.  •....'•.  """  *"•*''•  eonlra.  F.,.11,..:..' . 


rtttesoii  audCuleriilire  .1  r  i..Vf-""V/""''"' P*' 
per  Krle,  J..  «  ho  «a  1  •  ••  i,  *■  '  '"**''•  '•"»'™. 
dfi-lethe  p^i.,  wZher  ,,»'  T  "^^--ary  tj 
oille,l  to  cUtraJhl   ml  ^'"''"'7''"'''JI« 

•t«n.if  Them^j^t  'oTth:  v;;^etv;;"r'  '•''« 

"II  that  .u,.h  a  .-ouni.  ong  u  „    *i.  ,  "^ ','/  "'"!'• 

;».-h  evi,,e„..e  .houK^«  "iSelrV 'irn  .'.^"' 

«« a m™,,»  ••  al HS"1.f.^ r *  (••"«™li.tioii» 
M.I  iu,lire.tlv  r,u  vafc,  L*!™  .•''*  """*"•" 
>»er«levidc.ue"  2,»  r""*'  ''"K  '''"'  •" 
of  P"li.y.  that  '  !  ha,^  v«f.J  l"-'  "'*"«"•"«■« 
new  is  to  l«  tie.1  ««,?  n,;  .li  .    ""!  """'  »  "'t- 

that  a  willies,  ,h„'i  I   ""f  {"'  f*'  «  the  trulh. 
give  hi,  evi.^.^t'nj.    *"*  "'*  "■»""■'"•'  ^ 

in  from  (l.«  ,i •.•   '"**■ 


which  he  nee.     ,„?  .1 .  1*   *^^'  "'»"  P'"  '<«<>e, 
i»   hostile;    Co,.ihu,i"  "•"  «h».,Kh  t7,e  wit„e„' 

'i™  ill  all  .hr.r'r,',^  ™r  =  '""«''*r'n«.- 
«nfa»omhlo  "Ui.e..^a^'""mL    •"J*'*?'  »V 

"  l-Wile  "  aceepte^l     n   ,?J!'*  """Pn'tatio,,  of 
'Wl.  Ja.U.>. ..  -i^^  lireemiujri,   ,.    |,;<-,ieK- 

miiniatiiiif  that  a  .nnimli,  : '  <ikbum.  (;  J  . 
««a..ke.l  ?s  r ..rmZ:'rir"S T,'"" '« 
hniith.  .3a  r,. .;.  KM*  A  1 1.>^  '  "•;**'«  '■ 
redeiit,  siiiie  the  r..,l„o  /...••'  '"  ""e'esK  pre 
e.  i.leuce  in  e    tr^  &'r*'""\  -"'''"'•'I  «he 

llisappn.vinijitan.hreatin,^'  1";  '""  «l'l'«r.-ntl^- 
inr.ue;„^L-±l".':."'""'«f"rtl.. 


?  C  B.  K.  «.  T86,  28  L.  J.  C  1-    i«S  ,..    ,'^^'"'      (treating  "a-herJ"  .!  '     •  'T""''*"<"Phen.  J.l 
IS  interprete,!  as  "  hostile  "  !., '  a-^-  '    i"'""'''*         Mil  leavino^ho  r.     *"•  ^f'  '•!«■'»  to  "  h,  -t  le  " 

-""■"'■'""'^'"-•sss^  3:?£HHi3ii?^S 

1038  '         '     *'•  "•'''  dV.  Time. 
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1106  (Mme  u  People  ».  J«,.o|«  n  fk,t.-  h^,' 
even  the  qiie>tiun  wan  not  .IIo«,Li  i..  '  "' 
dem.ndi,?g  of  the  J^x,"  'r^  bS^'lfe  i'ri" 
"•Kruger,  luo  id.  S23.  3S  Vk  si  <„^'  f  '''* 
pn«  .pn,ie.|) ;  ,894.  «.  KelTueSv. '  w  u' ^i'^ 
♦31,  38  Pk.  83  (like  I'eoide  r   Wallnrel     i«o- 


ciwiit) :  t.««,/„ ..  Don..  Oim  Code  ,892. 1  699 

like  Eug.  8t.  Kt-M,  c   las.  J  M) :  B  C  H«;  8l 

1897...  71.  J M  (like  EoK-sl  ,»si.  c  m.|M^ 

N.  Br.  Com  «t.  1877.  c.  46.  «  19  (like  Fn»  it 

5  All.  N.  Br.  289,  »,„w,  (Melhiii«h  v.  Collier 
(like  Kng.  .St.  |8.V».  r.  ,25  •  221  •   V    S«  & 
«t.  1900. ...  163.  8  4.1  (like  eL  W   1^  c  ,« 

I  St -.889*0  9  '/?i?'"!  '"""'*  -PPl'-J) ;  P  E.' 
:c  .:•  '•  "• »  '*  ne niBv contradict  him  l.v 
«her  evidence  or,  hy  leave  if  the  ^«  Tn  c«i 
the  wmie«.  .hall  in  the  opinion  if  tTle  ju^^ 
prove  *l.er«.  prove  that  he  hanmidewtt 
time.."  etc.M  in  Eiit.  St.  1844."  ,2*  122- 
iuh«Utr;.''"'""'"'^"-'""'^-«»''»^4- 
•  The  citation*  mif,  «  76,  frefrMhin.  «.-„i 


tnitting  oateide  te.ti,„«„v  in  ca«  or.n;;,n«7: 
3*_«*;_^~P'?  "•  C«»ti.  115  id.  SO.  46  lV.%i 

for 


/-.VLiri'^u        "-""Pi.  115  Id.  so.  46  I'ac 
(excloded,  becanw  ofrered  as  .  ,nb«titute 
U^,mony  «,d  no,   n.erely  to  tlmw  «urpL., 
1897.  People  B.  Dnrrant.  116  id    179  48  iC  -V' 

te le'*  'i?""  '""'*.'  ««""""».v.  a  ';«   «• ,;; 

Ihiele  V.  Newman,    b  571.  48  I'm.-  :i-\iJ,:' 

te-timony.  allowed,  in  caii  of  ."LViile  "  S 

.-. ,.,  „»..,K  anon.  pn..r  te.timonyr«houId      plt°«i, /*''  l**'?*''  »  'eople.  13  (•„!„.  5,9  j.^ 

(exclte''s53  '^^^^i-nin;*":-  '.3j. ««««  q^*itefrj:\' ''.'^".'.«^. -.-"'''.•''■■''' -« 


(excluded  Tsvi  i  ^  ,■  •,/  *'**•  '3^.  khiW* 
;.  ,  .  ' '  "^*'''  •••">?'*  r.  Stat*  23  AU  AA 
76  (after  examining  the  anthorit^'iTmlu  th.; 
HU«.ti..n  to  the  witne™.  to  di«^.-e(lit .  !»!  SLt 
nndcid^i  the  a.ln.i«ibiiity  of TnS!; iV.'^Se'^^T 
1874.  ilenunKway  «,.  Garth.  51  id.  530  ("It  i. 
no,  an  ol.,«.i„„  ,„  ,„,.h  evi.lcnte  ,^i  hi!  i 
ten.lcncy  to  impea-h  the    . ^ti.ei. "  •  iulmit?,  " 

memory  by  c^li„«  «.ent'io„t  ^"r^'S^'^^'ef 
U«timo,,y.  allowed):  ,892.  LoniS  *  N  h' 
Co.  r.  Hnrt.  101  id.  .14. 4.1.  13  No.  l.TO  fq*«2ioM 
"    to    forimr  te»tinionv    allowed   fc^il^ 

iSS'  H^lJ^  ('"'""tting  the  qnertion  t.  „imu 
U98^^  r  ""•  5"*'  nnhvorkhle  ,e.timonv)- 
1898.  Ihonia.  r.  St«te.  ,17  id.  178  23  So  ILi 
(allowed  on  cr,«.  examination  ''to  showan^ 

i»j  k  •uA'^'^i  r2;^t;e"  i^-  dlSt^ 

1900.  I  667  (like  (»r.  Annot.  C.   ,892    (  838> 
j4rfc.«„...  Stat..  1894.  |  2958  (mav  .ho!  •???« 
h-  ha.  maile  "tatemenn,  dilfrreoT'Vom  hi.  nrS- 

„:..rii     '  ^^liepartv  pr-lncin^awitneM 

U™e,rLte;rid:U^,'';',rii  •*  " 
teatimonv  "1 .  iutI  uH  1  ,  ""  ■"•  P«*i*nt 
,7?  "  "-Y  '  •  l874,Pe.iple  r.  JatoU  49  r.l  ■jhj 
(the  textiniiiiiv  not  lJln„  1,  .•■  '.  *  ** 
falline  «hort  ..V  »h.,        '^  """"'*•  •""  merely 

16,.  22  Pic    ,27    sis  //'^       •  BMhtoB.  80  id. 
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0^329  rJi.,^'  "  ••"""•"•e'l  in  U.  S.  St.  I-. 02 
bien  "taken  bvTn":!;:  .P"^"'"!* •  "i'-e^  h,..' 
«Sh  wit^^-.Lr^"'*  *•'."'•  «e..imo»v  of 

ti?. -_       .    ,  ?"  •^^""••examinat ion :   uartlv  on 

67   Conn.   S77.  35  Atl.  499  (ex^f.d^i? .''"""• 

(may  "contnMlic  hi.  own  wit„«,  then  t,L 
bv  »nrpriiB").    laaa    ,.',    """".""en  taken 
4^  AH    »jj  /'i  '.""?,•. '"'"e  V.  Qninn,     >.  ,i,.|9 

i^tedll '"!""'« "''"."'"''« '"Tri*  i. .««: 

gwtteil,.  tlonda:  Kev.  St  1892  6  lini  1.         5 
ce"r' *Sut,"4r';T.''27726"r    !i  /•*?"••  """ 
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the  trim}  ('iMiFtV  j:...»<.i.._i  _    .. .  . 


ruln.s,.  1874.  M.l).-.,,!^/ ,,   state  M 


8<»(,h.,riiU  Court  '■nLT^S,nUM''\!-''^- 

lutermt*  of  justice  re,,i„„.   T'      •"  "''"'"  '••• 

-— V      "how  that  he  i..r„.Ti?     •■.'*"""  »  P'f'y  to 


„     "^i.  o*     III     ."»* 

thi "i'Z'j  ,/z'r:.u;r "«' """•".•".ii  i„ 

•isteut  .taternPMt  a,.,r««l.-     •        *  J"""""  •'"••"•• 

<'»1.  C.  C.  P.  s  aw9      ,„An'  J.^f  •  *  *«'«  (like 

ana:  Rev    S,      897  i  si, '/"'*  "PP"'^> ••  '«'''■ 

ha«.n.,,le,taten,e„tT.liffererit;J;;""L'P  ""«  he 
te»ti,noriv");  the  oriZ»7^'/^'^  ^"  P™""' 
c..ntaine.i  a  .iinihp  n,     ■  •"^''  '^'*'«  "*<'''"'' 

tlie  n,,,„,rt„„i,v"o   '"',**"■'«»»  »»'Uive  him 

«mi|.lv  fail.,  to  ,„ike,,ed  !:(,""*   '^•  *"»«» 

testimony   preiii.lioial    tn    .L  '  '  *■*  ,^"*  K"'*"' 
(like  Hull  ,..s,,1t, '.*'•,'?'•  '?*•"  N    K.  577 

We  r.  Shoemalfer,  70  la.  ii.i  226  m  V  it"'""" 
question  alloweil.  to  ref4,h  L^,'*-*^  ••»» 
iiidiKi,  corre<tion)  •  I8sr^»,.  '*'^""'"""'«  and 
id  131.  1.15,  40  V  \v  I'L  ,  "•  ^»"">"">>»,  76 
refresh  re..oir".t- ,„  V,'4a  'ly;^""^ '^>'«'-  ^ 
3",  315.  51  N   VV   IV    I.     !•        ."•  Co.  84  id. 

fre-l.  his  «.;ileo,io„*"t;'  If,r,.?"7'"'*'?  '^ 
correction,  an  J  "to  sho*  haTi  ^J"  ""H^  « 
the  ,,artv  who  called  li  m  "  .?, ,  '  ''"  ".''T'i'H 
"lonv  allowable)     1896  s,,"    ii""  """"'«  'e^ti- 

«t  a  former  tril ''Jl'^l'l'l Z'"  '.*"'""""■- 
hi.  recollection,  in.l«vT  ,;„,„*"  »"''  '•""k"" 

eo^ct  hi,  ^.ony^'nzr^i^iiTi^;:^^: 


A>,/«cV».'c  c.  i''iM5  i  M.w'V'"''"""""; 

ditionallj, ;  ap^li^  Jf?*;!^;  .'.'f -'I  I",'-" 
Champ  ji.  Com.,  a  .Mete  I7  -j^i /i  .  '""■ 
men.  wa,  excluded,  llai^  ^'h^";"'''"  «»•«- 
•imply  failed  to  allude  tTVi.l  »""««  liad 
•tand  :  1876.  Bladkburn  ^  «%?n,"'?'.1f  "'."  "'« 
'M;  1898.  Wra  r.  K  Co  k?^'  '*  "'"''  '»'• 
Si5  Wmi-ted,;  189"fcurVc-0'f  ^.  T 
R.  (  o.  I,.  I,ewis.  —  id.  _     7^<w  *     '■  J' 

t''::''^'r:'i^"^«^"-ii.n9J^"',?;;:: 

.twement.  held  admimible.'underC  C  P  l^t' 

tetj^  „"tror  .V?^'  ^'"^ 
cl?ded);  1885.  State T' sf„,.if-,^.'-,  **^  'o^" 
mitteil,  where  it  w;^  ind  i"  "T»i  '  ■'  .*^'  '*'■ 
was  taken  hy  snrpri^)  .sS^'j)'"'  *>'^  ^ty 
38  id.  105  (id.nLihle  -h  ;k  *"'*  "•  "<»'i. 
•illiuK.  *«l>  none  of  Th.Th  '^-  "'"""-  '"  "»' 
the  rule  carefully      ,89?    s-r*  "Tl •"''"»"'«'• 

;>te  „.  H.-hinso^MirsiTorTT;,''^' 

/e'di^t,te  ;,it";::;!t.t,?,?''-Vdi 

•".V  letters  to  hi,?  ^m'  ^o '"''*"'^' ''"f^n-lant 
Queen  „  State  3  H  H  oZ  "Prr"'- ■•    1821. 

-^^zttSl^r^-:--"'^ 
^^s^S^Sr^-^SdH 

here  inclined  to  a  ZtVi  """'■''  "''■* 
Com.  .  Starkweather™  or„;h';^"';"'='M2. 
"I  hjth  onestioi.  ...I      '.'""■  '9  (exr  ii!<ion 


18J8,  Com  7.  "luds  .rn''  •  r"'  '^"-^ 
rh""  the  que,  io",  wl  V.U,  "■•  ""•"-•  "»*■> 
ination  afteJ  the  onw,^e,^  k  '. ""  ';"»'"  "^am- 
nesshisownl     iHBT^Ti    '    ''»''  ""ade  the  wit- 

6;  (''xci:,n?4'.'.:t'mem;wh^h'^''"'"'[-  '''  '<« 

effect  bat  to  imi,.!,  Vk.        .•  ''    **"  ^"*  no 

J03I  "'  ""  ""P""  the  credit  of  the  witiMM 
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confusion  in  our  Uw,  even  within  the  rulings  of  tl,«  ..«.»   ••  j-    • 

T„. »...  „d  ™p,.  „„ed,  „o„«  b,  t,-  .K  ji'tLsr.irss 


with  the  jnrjr";  nrenlog  the  qtwMion  of  ad- 
niMibilitv  to  nfiwh  recoTlection  or  iu  caw  of 
•nrprine  b^  >  hoctile  »itiie««).  Hut  ir.  1869  by 
«t»lute  (r.  4S.i;  I'ob.  St.  1882.  c.  169,  |  28  Her 
h  190;/.  c.  17.V  i  24  ;  like  t«l.  C.  C.  1*.  t'^l 
n-iiig  ••  pr„,e  "  in.ie,ia  ..f  ■.how"),  the  uwof 
the  evidence  WM  freoly  permitted ;  «pplW  in  the 
foHowiiig  ruling..  1869.    %t.m,n  iJ.  Abinirton 

S26     1877,  Joree  v.   Martiu,    IM  id.  5:  1877 

?h!r^'  '•  ^  *'■'"■.  ""  '■'*•  -^  (P-i-tinR  oni 
that  the  pnrtv  need  not  ihow  Hurpriw));  1882 
Com.  r Doiiahoe,  133  id.  407;  1899.  Knicht  «' 
Hotbechild,  172  id  546,52  N.'k.  ld62;    f/z'/i": 

«"W',n?,'  ^'*?'''"  '\^*«'>  '0-'  Mich.  M    62 

t;>«m,lSl      '.'"." "'*;»"'.•  ••'"•'»  exaininiiti,... 

fh.  r>  •  "'?'«""«'•«»  I"  a  deposition  read  to 
the  witnene,  ullowrd) ;  1895,  IWl,.  ,.  O'vliii 
107id  «.,6,65  N.  VV;540(o;ni,7thVau;^r"' 
o    l,<».,le  w.ti.e.-H.«  to  their  lelin.onv  mZ 


»!...  «..  "i  "• ""  '"'^"   tcBuriioiiv  before 


JV.  w  111.3  (the  i|ne«tion  mav  be  put,  in  the 
tna  Conrt-K  discretion) :  1^97  Peonle  ■  rn 
le»pi..  Ill  id,  241.  69  N.  W  49^;  ( iS,,  'Jt 
a    former   coiitradlctorv   affidavit    allowed    ,o 

n?n/-     r"  "".  "•  ^"-  "6  i'l    610,  74  N   \V 
refn'sh   rc<'ollect  on   ;  1899    Mcnee  ,,    li„n™ 

afHd..,v.t  admittcl,  and  witueW  e.vpI.,nS 
that  It  wa»  obtained  hv  threat,  .oMtn.di.-^d  by 
he  tctiinony  of  the  drawer  of  the  afHdavit)'- 

739  (<r<>Mw..xainmation   to  i'  i-rv  .t»t^ 

ment,  allowed,  "  not  a.  ,uh.-  p^„  "?^ 

nentphttl  V.  K.  Co.,  —  id.  -  d  \  w  i<i 
(  a  partv  will  not  be  permitteii  u,  imninib  bi, 

nre:t.""'To„i"''  r'^rr  ™'.'t~'ii'™ri^ 

meiita  ,  none  of  the  forpeo  ni;  en^ff  ri,p,i  v . 
^,,m„o,„..  ,867,  State  ..  ?..hn^«,irr2  mT.  ,' 
4.6,486  (.|ue,ti»„  allowable  '•  cither  to  lead  e 
witnee.  to  correct  her  te.,tim»nv.  or  U,J,vt 
the  p,-.rty  c«  li„K  her  from  bcinp  JTifl  .^  hj 

fn,  tl,„\,  "9.(<|ne»tion  admiwible  'not 

tat„f2l^°'  'li«:'^itingthewit„e«.  h„t 
a.«  a  pr.>|jer  meana  of  indnc  hr  him  to  tell  the 
truth,"  pn,vided  he  i.  hostile);  ^893  4jL  .„ 
r.  Bry.-,..t  .M  id  434.  56  N  W  .,8  (pri«?  «lf 
co.,tra.':j.„„„.  admia-ible.  inc-aae  .,f  H^rp   ,e    „ 

M.«»    2«,   248  (admissible,   wliero  it  amH..™ 

.at  rhtMmrty  wa,  .urpriwd;  here  tt  ?i^*M 

.n.lic..te,l  the  contrary,  knd  noibii.c  «".  s^i  »n 

u>   remove   this  indication);    ,886?  I  uulan    " 

decided  or  misled  by  fnu.d  or  art.fi,  e  prac^ 
««d  on  him  by  the  wtncw.");  ,893  PhiimT 
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w.tne«  profe^ed  to  know  iiotli.:.  „  ^h"  [\^ 
ing;  f..rmer  assertions  .bout  it  ex"  u  led  I- 
•aiise  "the  Brst  and  essential  tl  .,»  is     f,,t  th^ 

ftrJi  YI?  ■•    ■, .  •  '*'^'"  ''  """"aker,  87  Mo  .',97 
600  (ailmiasible  only  where  ••  the  party  i,e„ 

feary  r.  ONHIl.  ,49  id.  i67,  50  ^W  iig  S 

b«ri9^''\'f ''""V""  ""  '-!-«  or  mi sleiS! 
8W  <',l.f     1    .""  ":  ^"■'"'  ''♦  ■•'•  396,  74  s.  r- 
864  (defendants  witness'  memory  allowed  to  t» 

"stTmony)  '^r'""«  '!^'  P""'  r""'"'  iao^ 
testimony);    M.nlaim :   C.  r.   i'    laci',    s  q.,-i 

(like    Cal.  C.  C.  P.  j|  2049)  •    i«i«     v? .       ' 

c.jm,^ri«anf.;:^;,^«LltlSr;^';SI 

«„ne);  iV.-.  yer^y,  j,^   '  g    ;  ^  ^t ;  ^99 
17  N  J.  I..  377,  379  (exclmled)  •  iKd-    w  m 

«~     »  •  "iiiHB  nc  oti  er  tiiites  a  utntn 

30l%fii/K    '*^»" '••""•"ce  ".  Barker,  5  \Cend 

o?exami.wi;r:' h' •'•  f '!"*'"«••«"«' '«i"^^^^ 
'1  examination     ai  certain  cases,  but  not  sii«-i. 

.    ,'.       P'"  "•  oBfford,  5  Den    114    iik  /._ 

1:  Kt;k.r"..'S:.L''r'-  "■•'  '^  ^■"~"'''  i^'  "•  - 

IR  error  does  by  no  means  nvolve  the  Witness 
i-li  witTrt'LlK'J-'V  ''".'  ""^y  '■'  r"o"c" 
rilv^;,y,Kj'*  ".P"'"  «'"-«»'tra,li..tlon  nece^v 

.873,  Bnllanl  .,.  l-earsall,  .4*"  .•I'sW'exduded^ 
«hen  the  sole  object  of  ,„ch  pr,s.f  is  t    .[i,! 

p-.bief:;r.heV;!r^::!;^u;^;:qr';iKLi; 

aWe    1^^"-'  -^l''^'"'"'""  •"  ■■orroc.i,.,,     „  ,  "" 

The  ;ulil^rnVT>  "",  '•'•r«'''»-i-'ti.M,  only  ;    ,,„. 

tJS'f.ZnlMX'r;!;;::^^!:^'""''' 
^-tiy...  whether  he  ha:i.r;;;:;j'.;;;i«^;i2;; 
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•orpriw.  M  «,ntr»ry  to  "  jn««  «n«rt..?^         "I     " 


«ait  for  divorce  IaxkI  VvT..      f         *"*  '"  ■ 

•leace  i,.  civil  . ail'  T,„t'    ?"  <!:'"■'''.''"'«  the  evi- 

ca««.  be,-aa«oT^;„l  *!•!;""«  "  '"  "''""■""I 

the  St«^>  "tor  ,c t)  .^'i'-"  °'  '"•'"•"'''«  "» 
9  ill  TOT  .  "\,"'SW.  IwH,  bawrev  r.  Miirrpll 

Stater  Tavlor  Jvp  ««,•/"  f '"'''!  '«»». 
lett,  S  S.  h.  so  63  \W   «3?';  "*"!-''■  "  '•"■■!?■ 


pnrpoMof  refrMhiiiB'  hi.  ,1  n  •■  '  ''"■  the 
i«K  him  toco^  L^S  fv  "  ""'I  ""'•"- 
•ppareut  ".eon,i,,e,? .  -  ""•'SI'm'"'*'""'  •"» 
•nrpriwd  by  "  nnexDi,'t..,PI^i  the  ,„„,.  j^ 

the  precclenui  are  iSlfnii        '"*"'"•""'»»•"  i 

IS92  S  8,8  like  '  '  *r  rl""xi.,' '  '.'  ''• 
U..«.f„rd  ,..  .,„„e«,  ,s  ,,,  .,07' J  f  •?.'•  '"»"■ 
(the  IV  tnens  i)n,feJ.».i  i  "^  ■'"'••"*•  *i  I'ac    ()64 

former;i::x!ru'i^Th:roff''",'i'''j"'^ 

Hide  evidence,  twcau*.  th„.'  °"''"'''  ''■'  """■ 

■  ontradict  •  hut  V?„^i,         *"  ""  testitnonv  to 
•"-h  .t.t;ment  to  l^^l  ?*•''  '*  '^''"' '"'"'« 


io:ja 


K-  S8I.  SM  (BdmittedT    i«;  'J?^'''^  '»  «  * 
l>emath,  7  Watt*  39  41  ii:  }*;*•. ^*"<'''t(«i  u. 

{hfa.c-e);  lawXfth 'p  rc^'s'hr'i/-*:' """« 

1843,  Bank  of  N  LiUi«i..       1?    .  *■*'  (""'"e; ; 
«M,888  (admitted   oS"'h'i»","  6  W.  &  «" 

Utile  biaarTVaavf^V,^"'*""   had  .h>,»„    „'„ 

*mi„ga„d  hiMe.^Lt'r'.UrtS:""  **'■"«  ""- 
l''«ti.«  to  codtr*  to?v  ,."^"";"'*"'•x»■n- 
allow.bleiudi«,«t;«^',89''i•^•"'J  •"  held 
i88id.  iW4  41  AH  VVi      .V"'™"""'"'  (Julfev, 

'87,  199  (exd•ud.d^^'Y8•'9t8.'it^•^'^^*'*  <^'' 
<-l  id.  123  20  S,  E  988  /»HklJ^  ''  •'V'"''*"'. 
™de„,.  ,,„•(  aUowi„;r  theSo^t-'".'''''  V"" 
to  iuduce  cormctio*,  rX«  "  X^  r*^ 
«"■  Saunders    a   11..™  1     «;»  'o48,  8torv 

Tex.  Cr.  5  gfi? S    W  9.u  ^".'"1".  ^'"'«-  3" 
the  .tand  the  witne^f'^ed'l'iffl  "''•  ""i^T  ™ 

id.  424,  S5  H  W  L'r  ?  '  •^P""'?'*'  ••  State.  41 
in^lmiK.  where"  t:^^S  /ffi"*""".''  ^^'^'^ 
•»>  a»  to  mall  the  fJiTT-     *•  ^V°.'.  t*»timony 

■m  Bro,rr.?4r.^  ^'i',."?;!^','/  rt"'*'/ 

(fonner  test  men v  held  t«  L  ■  ."    '^' 

<m  the  facts;  sZeW, n JT.'™''"'''^''^  """^ 
Ban,ar,l  r.  siate^- id  ITT,  5T«tV  .''-''''' 

tron  of  the  iri.al  r'...—   """"»"'«  "'  thediikre- 
^pectcdlv    pn»4,  Cile     r  the  »i,ncs«  „„. 

l'  S..  1.54  id.  134.  l.'o.  14  Snp  1(2)2'^';  rh'''  r 
p  ..rrcc,,,  i„  ,i    ,„,  „,  Greci;-,Jal:^..!.en'h':  ™  : 

ivide.Vl,a<.    «u;  &v""-''  "•"""  "'"'"'• 

frt!ntf7?«^^^'^^^=;'^r 

"".•   ti)  the  trial    I ;    |89«    Sutr>  .     ^i    "'"" 
C  C.  A.  545  92  Fed  MT  /•'.  ^/    ' '  *''"'"•  »♦ 
«a,  vj  tea.  567  (    under  some  circum. 
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per^iiU,,  under  -n/of  1^  .T^S  L^  " 

mode  of  i^pe^hment  become  appli^We7;^r§f;o:fZr'r  '"  '''"^ 
lar,  the  witneu  must  be  asked  before  extrinC      ?•  ^""^-'®'*'')-     I"  particn. 

he  made  the  statement ;  Cd  the  stlLrnrh""^^ 

in.Fachi„g  effect  and  isUtJ^^r^fr^^^^^^^^  P™^^'^'  "^  -'^  «" 

«.««on,  whach  is  re^ivable  as  such  even  t     r""u  "^P'^  *°  "  ^"'^'^'*  «''- 
t.on  of  himself  as  witness'  ''°"«''  "  '^  "'^«  «  «elf-contradic- 

§  907.  Contradlotion  by  Othar  Witn...^ 
contradiction  by  other  witnest^  7^/^00^  h/"'"  ^''^  P"^''^^  "' 
nionstrate  an  error  of  the  first  wtneTs  and  J^tor  '  'T  "''J^'^^  ^'>  *«  ^'- 
o  this  error  shows  him  capable  IfS.'^g  itt  V^  T:  ""^  '^''T'^'''" 
the  nrgument  ,s  one  that  would  not  usually  b«  reZ'  1  J  ''"'"'^  '^"P  "* 
witness,  though  such  occasions  may  arise  buHnwt  "«"'"'*  ""*''''  °^» 
to  employ  such  opposing  evidence  fs  „":  £  c^Tnt  ?"  ^""'^^'"" 
even  to  the  extent  of  only  the  first  sten  in  tL  o  '         ^'"''  I^'™i«8>on, 

throw  of  the  earlier  notion  that  a  miv  ?«  L  .  ^"^I""""''  ''S"''^^'"  *''"  «vfr- 
guarnntees  his  credibility  This  w^  ?'^  5^  '^'^  '^t''^^''  «t»tement  or 
aiDiLty.    Thu,  notion,  as  already  observed  (ante.  §  896)  is 


«he«,f„„  i,  allowed  to  bi  i^Xi  ?fv'  ,C '  ""■ 

StoM.   1894    g  lai?  /.if       ,,'..•  '•  *9.  now 

witne«  p.^„eed  b'A*  ZT-    °    ''"' ^""^  « 
Dlied  in  fh.  »  II     >      P""-'  '"  "Wlvcrse-l;  an. 

10.37 


applied).  ^  .  .  3  J-jc.  ,  05  (iitatMte 

,,4:^^d''^..,jXr:^j;::^.r^- 

•  IS25,  Ewer  r.  Ambro,e    3  B    A  r  »« 
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found  u  late  as  the  17008;i  but  by  the  enH  nt  ♦>.«* 
wo.,  clearly  l„id  down  that  one's  own  wiL!"  .  , ,  "  '*"*'"7  ^^^  «J'^»""° 
by  others  and  his  error  shoJ^i  aTd  11^1.  "'T?"  "^  «""'"J'<^tc.d 
not  without  an  occasional  trc;  of  th«  nTl  "  T'*""''*'*  '"^  ("""'gh 

tho  1800s.«    In  1854  however  cam!  H      1^  """"">  ^^  *''«  «"'  half  of 
the  anomalous  condit  on  Z'  "^^    ^^^^^^  -Li.  h 

adverse  by  the  judge.     The  limSn  t£n.  »       7'  "T  ''''"^' '  ^  <J««'"«'« 


term 
own 

owi,  ,.,j||„,fr,  h,  .wearing  acain,"  h  ,  ' V  1  ?a]^ 
l!..>rp,.;„,ite<linVin.Abr  Yl[  4«  ,!,  i,'"i   "' 

recciV,.,!  th'e  eJiHenc").     ^^  •"""'  »°»«"mou.l;r 
tlio<e  facN  were  ..tlierw  «.  TJ        ,'"';""'  "•«» 

no  riiliiiK).  ^ '         "'^U'Wioti  and 

".■emed  to  make  an  ^7,     ;^"'"" .''''"''' ''•'•'e 
tion  that  a  party  caLn™  '<•    „^  ;  ™  'j"''-"-'  "P 

"•iKe  and    Erie   ,1.1 )  •    1  «,n^.rl     ?'  '''*   ^  "'"• 
■non-law  prao";  if  ,:',"'/'''?""«  «"  "'o  .om- 

.ondaui,o„,.r;."?.3.ro;;;:!.,::^,;!:"^-'^^ 


786;  SbuTcT'U.^"'.?-  h»  ^-  .«    "•  •• 
*«.v  i.  to  eon  ider."^L..,  ">'■*'*",'""""'*' 

matte'™":. ta„~?^;;;;;-.;j.. ,  rel..v„n.' 

lieved  tharthe*e  weJIfJ  "  "f  •''""ard.  Ih^ 
trial,  the  ««MuTteT?*^'rh?:  ""  ""'  '"^«''" 
present  defendanta  werl  fh.      '""'nnd  not  the 

four  to  show  their  nW„r  i„n  j  ™"  ""'"• 
Ii«l.  .tatnte  ha.  Cn  ^i,,ted  ,ito3l''';'''''  ^-"S- 
Prince  Kdward  I»lan,Il T,t  h  ^  '■  '"'"^•'P'  "> 
»  i"  Kngland:  I^m'vCn  ,^  ,•««>"  oonst'rned 

•877.  c.  46,  «  19     Wn'  v   "■■  *  """  ***• 

§•7.  N. s;.He;.  St  f-D^T ,^^- 1«9?-  ^  ". 

A  mon  „.  Uw.  36  N.  Sc  sVri  ui?' ^  ^'''•.^^^' 

noted;    Gr»en.S  »    i-    (    ""*  ""*'"'«   '*"'« 

Ke/Doldx.  23  V  C  O  H^rV,  2^1'  '^'''""•on  v. 
Ontario  tatute  ^cvJi,  *'"•  '^^f  fapplving  tho 
William.    ,;     in  T  JIT    "^  ■ '"  "■«   "Pinion   ,.f 

witnesJ  mav  he    on  rJiS  h*  '!f '  ^'  '"'» 

.'■■.yVT;  '^  '■  I."  «■•-".;«■ 


^^ 


11875-018]  IMPEACHING  ONE'S  OWN   WITNESS.  ,  jo8 

wa,  the  perception  that  without  it  o„e  ZlZZl^^^^^^^^^^^ 
If  the  first  witness  called  were  to  tesUfy  un  rulv  Z,„  t  ^°'  ^l"  """ 
the  discrediting  of  tJie  witness  is  ret-nnl.H  f  •  ■  ,  ^""^  P'""^  "'  V'«'' 
table)  to  this'other  and'nSssar? rgt  N^ SltV?  ^l^-'- "-- 
the  witness  is  also  a  legitimate  use  to  L  m-I!  I  '  ?!  '>"'*^'-«diti"K  of 
A  demonstrated  error  on  oneT>int  m^v t  f  .  ^^  '''^"'''- ''  '^'"'^'^' 
witness  upon  other  poinU^irirC  "t'  I'"'"  •^""'  '^  '»'«  «-"" 
.xpr«.  u«.„„e„,  .,„.„,  .,.  „„„  !^r  ^^J.  permission  to  discredit 

have  nut  l>e«i>  ht-ra  ItiMrteU  :  A/,,..-  mjJo^ 
r  Stat.   1 15  Ala.  .7.  M  8o.  566 ;     897   FhLoU 

8tau.  I8»4. 1*9*8 ,  tW. .-  C.  C^.    g?*/  '  ^'ii 
Colv.  :   1889.  Babcnrk  •>  P-..»I.   ..  >?'.  '  •  fj"?' 


™~..  ■on,  ,<>;,s;   oof.  ;  i;.  t,.  r. 

J.  Wi„.t,d  B.„k.32ro'..n''rH:,i?*''^  '"'^SS" 
MenhaiifBank  ».  Ka*l,,  7  C,  19  |98-  r  5' 
Burkhalter  r.  Kdward..  is  id.  593  iw^    8J?' 

JO,  1,1  306.  67  N.  E.  79?7c:m^,i°i;.    'h-^^^j;- 
fendant'i  atlornev.  who  oa  the  eal  ,.f  .h.    i  7 
tiff  ha.1  ,e.tified-.'luuVl.^^?t^"em;^^^^ 

S  Ind.  T.  604.  64  8  W.  5.W-  /«  .  1 ««  -I'k  ' 
r.  Moore,  SI  la.  285.  290 -1880  Clj.fn":  'J'T 
55  id.  270.  272,  7  N  W  587  •  lasi  fP  I^  '^*'^* 
CoDuell,,  75  id  20." M  N  W' 6M  'l m,"*S".k 
P.  Ute«.h,  85  id.  38  .  386^58  N  W  i??  '  a"""" 

cITam^r:  cVm.;  f  M^et^^h  l^  »,/^6'  'bI^'' 
burn  u.  Com.,  12  Huh  181    m'  ifiS' v     *" 

State  p.  Knight.  43  Me.  II.  134:  1«54  Hil  „ 
Hoiighton,  37  Me.  41 1,  413 :  J/rf '.  im9  k^,  T 

E'.^t  witrth'""  *"  J^  pro-  Ihl'^i  :e"^^i„' 

.-.  SalUhnry.  15  p!.t  Si  •(5^4  '1852  Com' 
J.  Starkweather,  10  Cu»h59  •  l«M   n  '  11     "*• 

.'/»«.;  1877.  8nel    e.  Grcirnrv    17  vi!,.k    \Xl' 

N  W  ?M  w'''"^  ";  ThompH.,..,  108  d.  2-5.  ei 
«.  W.  754;  i/,«,...  ,89i,  sjchuiidt  v.  DunhW 


1U38 


f    Kairly,  li  .M  „  "  85   288     1 88- '  S'i  f "' 
State,  65  id    176    3  sS'  i^aJu^''  *'*^''«"  "• 

i"  ^V'Sio'r.Kv-^T^;^,'  i''33?^^: 
3?i:«rT^^S'tiSta^T 

4  N  Y  3M  111  ^'t^''.?"?;*"."  "  Blau.har.1. 
id  230-  18-i  r^u  "•  J'"""''  '■•  ''«»n«ll,  53 
588     1877    P  M  "!*"  ''J^,ff"<"  f^« .  »6  id.  58^ 

12  id  .IM.  1H71  wii  ■'"'■'''''•  "Ke  ».  Cox, 
139  •  laan"  if  ^  "^'J"^"  '"•  "«"••  «9  N.  C.  137 
Iot-  8w'  I^Z^r^  -•  Brodnax.  83  Id.  401. 
IB86,  M  Donald  v.  Caraou  94  i.l  ahV  «A«' 
IMS,  Chester  ,•.  WiIhe"C"'„'1d.  SU^'a'.s  1.' 
4iil    M  V  i"!,'!;  """'"^k  -■  DSiin^*;.Tl7  id* 

6;?ib%^.«32r»^  «NH.'r5^r•v•o'T 

«  ri>'9<».  St't.  ..  Mim.,36  (,^315  61  pIc' 

ir/?^"i^7:Ps^i/<^"''»*^^^^: 

IS7Q  w:..U    I   •  o™'"" "  ^-haiiert,  43  Wig.  I81  ■ 
18,9   W..coD.in  H.ver  L.  Co  t-  Walker.  48  id 

IMl,  Bradley  v.  Uicardo,  8  Kinir  57  /R~ 
an,pet,J.:   •The  discrepancy  „,avXri  iw 

which  the  witnew  i.  entitled  ")      Co,,/, ,  .1897 
Nathan  ,..  Sand,,  42  Nebr.  660,  t/s   iv  ,(S) 


» *^  TESTIMONIAL  IMPEACHIIINT.  joi^,  WCIX 

«id  tl..t  he  may  Sot;*  but  it  rotWou.^h.l       k     I      '*  "  «««'«>«11/ 

briug  „.  back  ufthe  e'xplodei  „ot.otrt   n    -  tuld  'JJT  '''^  ""P'^ 
hM  own  witness.  ""  "  '"'•'•«  ^f  *^  lUtemeuU  ol 

§  909.    Wbo  I.  Om>.  Own  Wlt^*:   ff.,.„.  -h--.  .        o- 

forbids  ceruiu  modes  of  imwaclZrirr^  »»tao«pto.     Since  the  ruk 
.Untly  arise,  whether  a  giveil^  2  ?"H.  .Tk"  T*^'  '^'  •»""»•-"  ««>- 

It  i.  to  be  noticed.  tirst^UtiS^t !??.""  *•"  **!^"'^- 
«rily  in  common  with  he  LVtof  hi  .SS^"'^,'^  "°'^"«  »««»- 
Occasionally  .  tendency  i.  found  to  coj  u^^^^r  y/'*''-^  ^ueUiun.. 
»«ts  purely  en  the  presumed  mentol  0^.?;!  ,  T  **"*"•  *"*  »'"•'  >•««' 
of  the  rule  i,  to  prev'ent  the  t.^^  o  .C^  0^"^  ^^^^  ^''''  ^'''^ 
witness  who  is  disposed  to  Uk^a^.L  /*? iT  '"^ '""""""y  to  . 
•"unied  to  be  friend^,  the  Irty  ZS  h     """"  l""^'  «  ^«»>-    »«  » 

only  a  provisional  a«,lption;rn7roif^1-K°  ^  •*'"'^'  ^"' "'»  » 
to  that  party,  the  prohibition  ^^'u^jf^il:  'l^  '""»  ^  *°  '^  ''*'^»"« 
examination  by  the  other  party  Twhom  hi  K  !1  '''**°'"'^'^'"  «>"  «««- 
he  turns  out  to  be  a  frie^y'^rU^Xl  Z^-  """""l'  '*'  ^  ''"«»"«• 
cross^xamination  (««/«.  8  773)  Th"  .'ll !  P~'"'",»«"'  "PPJiea  equally  on 
questions  is  ultimately  ^ir^LIt  il^t''\  ^"l'  P" ''•'''*'"°  "'  '-d'"« 
«tance  whether  originily  one ^7  or  Sf Th     °  °  -^^  ""^'^'^^  '^^'^^ 

The  pre^nt  rule%n  the  othe^Sud  muat  delnd    ""  ""  '"^  •'^"'^• 
upon  that  circumstance.    The  coSi!^        ^    '  ^  "°°*  "^"^  "t  least, 
the  witness  as  being  friend^  or  hS^utT':!!'""  ^  ""'  *''«  ^^^P^'  «' 
.-^  A«A  «.VA  /A.  ^^  so  «  to  make  the  win       u"'   "/<**?«%  «'  W 
mine  what  dealings  have  this  eScTi.  bv  L  *""  '""'•     ""^  ^  ^^r- 

't^elf  (against  imiaching  one'  ow„'wi^J2  T"",  '"v  ^«  ««"""'  '"'« 
that  to  apply  it  with  mtional  deduction,,?/  T-  '""«'"  *'">  irrationality 
reau  upon  a  fiction  is  apt  to  W  to  2,1  T,'  ""P^'^^e.  A  rule  which 
•istent  development  is  atte^npL.  Th?  ''l^  "^  *'''"  "  •^'"•"«''  »"d  con- 
tions  which  occur  ia  the  pSupp£  io'nt '""  "'  .!'"»"*"«'«"  «J«"-- 
exhibit  the  arbitrary  absurdity  d??heriraru:,r''T  '^"  "'^*'""«  «'"«  »« 
It  in  the  present  connection,  the  test  m?v  h!  ^T  '.°  "^^^^P'i^K  to  apply 
features  of  the  rule  or  in  the  sup^L:  „L^1  '°"^'''  '''^'' '"  ^''^  '"P^'fi^'J 

(a)  Superficially,  the  rule  Hr;  ""''"''^'"S  """"n  of  it : 
by  the  party  and  u;ed  Js ^p  jt    imon^'r^j''"  '"  '^^  ^''  '--'^ 
ness  and  obtains  testimony. ^3^^^,    'V  k"  '*"*t"  ^' ^  •=""»  ^^^^  *''- 

(/»»',  S  lOOI ).        ~'"^"*""«  uu  cllaterai  mattew 

m.3oj  ,8%  tvibte «:*•/■  i;""*^'  '*  *''<h' 

"».  **  H.   W    m!      ,89,    .viml"'  'V"^    '"• 


lOM 


501   504!'    '■      "•  *'"'*"'  '•  CUfk,  31  Fed. 

4«.  490,  10  Sup  ??b     llJ^  T« '^'-  'i''  ^^'-  ^ 
881,  884.  *'»v«i  e.  DtTenpon,  90  id. 


ft  lfr*.»l«]  IMPEACHING  ONE'S  OWN  WITNESft  ,  ^ 

UdlTeX*^"  *"  *""'•""•  "'•-»«<•  '-  -P-hin,  hio.  i„  the  fo. 

that  if  A  clb  the  witne«f  A  ^nnot  there-^tell^h^K-'  *"*'  '*  "  «='=" 
h.«  •ub*equently  called  hi^     Aa  T  „"'^"«[ '"!««»>  hira.  even  when  B 

Uo„.  of  denying  the  c  Jbifi  ^of  A'   iSe^T  hel*'?""f '  ''  '"'P''- 
oall,  .  witne..  of  A.  this  denial  can  haTdlv  tT.!  J?^'  ''^""  ''"  '"'«'*«"•• 
-till  denying  the  f.ct,  testified  tTfor  A    [h« "t:  U  "f"t"^'  '"'  »  » 
the  .u„d  he  i.  merely  availing  himaelf  CtUcaLVi;  ^ '  *''""'  °" 
•ays  in  effect,  "A  has  guarant^d  this  m.n'.  «l!^  .^  /       ^.'  R"""»»ee.  and 
that  what  he  will  „y  i,  true    u.kii!,Tr  "r      I'^^'f^d  has  inns  clain,«d 
worth.  A  ha.  thus  v[rt"ally  admitted  in  .  .vi"""  *°l  ^''"i  '*  P"»^"^  '"  •* 
now  .bout  U,  s.y  in  my  hZrTt^,L}T.       '  **'"'  *••"  '"'""'"  » 
by  vinue  of  A/ad„.isLn  •      cWm  n'thin/m  T"''u'"'  """^"  "'««"y 
may  be  artificial  -asoning/blt  tt  who  e '^L^^f  ^^  '^'S''^^"    ^hi- 
cial.  .nd  .  just  deduction  from  it.  «.».•»:.  "''"  '^'"«  "»  »"'«- 

.bove  conclusion.  ItTtiuT^ha^  A'lT  T"""'  '^""  '^  '«»*1  '»  the 
«.me  CourU  prefer  to  say  To  extend  L"r»  T™"*"''  """y  "^  «»•<»  (" 
obtain  in  hU  5wn  favor  «d„otrther.^  the  testimony  which  A  will 
no  that  thus  A  would  U,  p«vent^d  ftom  11"°"^*  ^  "  ""^  '''^'  °^^'"' 
menu  (and  those  onlyl  ^hltj^  n^^"^^'"?.  ""  *°  *''«  '""""  "tate- 
ments  (.nd  tho«,  only^?  the  result  thu,  on  "T^^  *"  '°  *''«  '"'ter  state- 
.u^r«.  But  thi.  i.  SndamerUy  all  ouT  Xh*  ""  ^'^  ''*''  ^''^  '^^  («> 
(if  there  i.  one  at  .11)  must  relate  JifiT-.*.  «""™°tee  of  credibility 

worthinessof  dispositiianlmln  not  oCr  'T'^'  r°'"'  ''"»' 
mente  of  fact;  since  the  latter  T« T:.  .7    ^^"^''tness  of  specific  state- 

always  be  sho'wn  to  Je^'S.  The^^^lS  L""o?th'  ^''""'  ^  '''^'  ""^ 
quality  of  trustworthiness,  md  is  therfTore  ?„^J^  m  '  •^".°t"»'ing.  single 
ia  not  made.  «d  it  cnnot'be  const^eTrexSrL:'  '*  '"^  "  ""'^^  "' 
not  for  otheiB.    Hence  unon  th...  thT    ■.  *^"*  "8  '«"  8o™e  stetemente  and 

calling  the  witne«,  r„rtSreafte"Tmtlcr  H  • '"'\^^^  ^''^  P""^  «"* 
though  afterwards  calling  hhrmaT stUM^L  ."■T'^'''  '}'  other  party, 
other  solution,  the  practically  abs^Jd  41  I  ^'l  *!""•  ^"''l^"'  I'y  ""7 
case  in  reply,  fim  t'o  imS  AWirn  "  J'  """^f  "'  '""*'"«  «'^"  ^^ 
call  the  same  witness  unde"a  snnllJ  "  "°"^"°"'^  ""•  ""^  then  to 

drawing  his  impeachment    FinaT Tt  m'lvr*'';  T'"'"'^^  *''^™t  with- 

maliy.  ,t  may  be  said » that,  under  the  orthodox 


IMl 


Dot  be  fa  torn  iK^  L  .^''  "''•'■  *"'''  "''^ 
J  ""^  °**'"»»  "^  i^e  »»uie  principle." 


rule  for  the  order  of  evWence  (w  f  188«»    n     ,  u.  . 

who-'  knowledge  m  to  hi.  o^JLT'r.     "''*'": ""'"  '*»"*'^  •"  »»»• 

duing  .o  ,„d  b^  calling  bim  Tter^  Tm  ^^tS's  ""^'"'  '*'  »''«  ""^  ""t 

B«t  .t  doe,  not  follow  th.t  the«  wi '.n  owion Tr*  ""  *'"**«"'»i'»tion. 
witnew  throughout  .„d  t««tinaZ.  r.  h?  ^r**"  *"•''»«  ''«»  -  A'. 

thi.  beg,  the  q„e.Uon  by  TuX  i  .i!L1^7''  ^'  ?"'»«  W»  Lter;  for 
ne.,  l«ter  would  be  to  ^.k.  hTmhi  J^Jht  ,"".'"?  ""*  *«  «"  »»>•  -it' 
•ought  to  be  determined.  UnJer  the^;^?^  '  "^l"  "  *'"  ^"'^  <l»««ion 
one.  own  c.«,  on  croM-examin.L„  ( Z  .TJsm'*'  '°""?'"»  ?"««»«  <» 
•ppearn.  for  under  that  rule  there  itnl^'u  "®^>:  «»'•«>  thi.  argument  div 

W  The  onl,  fnable  rein '"  m^S.U.^fr'"^  "'  ""=''  "^  ^P"""" 
Jnger  that  .  partr  celling  .wltn^S         «"?"'  "•'"  "»  »»  »  the 
threatening  to  bkoken  hi.  char^^rif  T«*  /  r""  '"''"  '»»«  '-J-i""  b^ 
1 891*).    Thi.  m«,n  might  .e"7o Inn  vt     ."  '*'  ^^^''^  '"''""^  i'^nU 
c^l  the  witne...     Vet  if  a  flm  J?1.  fi  ^"'  "i^K^"  "^^  P*'*'*"  "»>««  "ot 
character  in  ,«pl^.  ...j  th„,  jj  j,  p"'  f '"' »  »  ^hen  entitled  to  impeach  hi. 
ca  ling  the  witne..  on  hi,  ow^  lide  ?f  he  {  '"^  •-'"     '^'^  '"'"  "^  «*"  -  «'^" 
before  calling  him.     So  far.  then  a.'  th^  ±^  '*'"'"  "•«  ?««•"'*»»  to  do  ,o 
M99)  it  lead,  to  the  '-mo  coZConlTelTT  ""  ""^^'''''«  <- " 
the  proh>buion  extend,  throughout  ^A  the  Jiv^ /*^  T"'''  "»»«'^  th« 
to  B.  the  partv  subsequently  calling     w        "^^^  o"«>nally  calling,  but  not 
would  not  prohibit  A  frorni^SinccrT^         ^  "'^  ^'""t  tLZ\Z 
hat  the  «ime  .„ppo«d  «bu«"^ ^tS' ''^^  B'.  call,  the  answer  1 
«w  w^neW  ch8,«ter  in  r,hut!TtwlJl^^^^ 
fcvorably  to  B.  "'       ^''«"  '=«"«1  later  by  B  he  teatified 

the  '^^lc2lu,lt\f:Tl.Z:^^^^^  Jf -t  may  be  invoked  in  «,Wing 
.  matter  of  fine  di.tinction,.  of  ^tty  ou  bhH        '^'f'  ''  ""^  *"  ««»  tl  bf 
But  If  we  are  building  .  rule  upo^fiL^n  »k     *"*  """^  °'  »'*'fi"i«l  imagini„« 
t"  cany  out  the  ««led  ^VXinro  ^7  '«  ""''''"«  ^'"^  »«  »«  K  but 
structure  in  the  air  of  l«g„,  fnncy    b„?  °  ,*'*'  "''"?     ^»  »  «»  «  ridiclu, 

««I  Inurrotatloa.     At  the  outeet  hT^  "*'  ^  ««l»wcli7     Subpe^M.  Oath. 

of  time,  in  the  simplest  case^^htw  „1  r'"'  '°  "^^^""'"^  «'  *bTt  S 
•  witness  his  own.  and  B  lat^r  doT  JhT  """"  ""''  "*''•  ^^'»>ere  A  mX 
to  the  incidenceof  the  rule  B^i'l  """"'  .•^""'Pl'cated  question,  arise  „, 
onginally  done  Bomething  to  m  kl  .1^^  '^  "'"•"^•' --«'ed  that  A  haj 


li  WWII]  IMPEACHING  ONW  OWK  WlTNESa  ,  ,„ 

/acu,%t  in  opention  agniDtt  th«  party  doino  it  f    Or  in  ,  ^      u 

•uattjoning  into  court  by  ■ubueua  ?    Or  J.  i.  .k       i    •  •  '  ""•  '"*" 

on.  it  ..„thi„«  .bort  o/...i„T;';:ti:i:.i'i  i.:  ;::rr ;' '-  •*^- ' 

reached,  the  party  h«.  not  obiiJuTnv  tl^hZ^  /      "f '   ""'  f*"'*  *» 
would  thu.  bTemueou,  to  .uZ^  th.tT  u7  '*"!.'  r*'"""  •'"»  '» 

««»-ex«tent.nd  me«Iy  pote.M^r^.i^tn;  ""j' 8""""'^^  »»'«  "edit  of  a 

that  which  determine.  ih'Tth:;  tt  opS  hi   heS't "  ""  -'"•'.  "* 
to  hit  own  ca*j.>  *  i~"«.««  na«  tne  nght  to  cross^xauino 

Ju^,  t;:;ri.3jihrt'he'w:Jru^'  "'"-*  '^ '-'-  - 

.  re.eva„tan.we,«.^Ung  theityrr^^^'^V^^^^^^ 

reason  »  not  ea^ntially  different  from  that  just  mentione.1 »  ^^" 

Jr^  jhfsr  h^r^n^'  Bui  r.^:  ccrhsr  ^'^^  ^^^  ^" 

i.  alway.  obliged  further  to  consider  wtZ  the  .  . W^^^^^^ 
•ition  by  the  opponent  relieves  the  taking  vaHyhZtZ   T  °' '''".  «''-•?«- 
i.  seldom  possible  to  discern  upon  wS  SoJLd  the  5    '     '  ""•*  "'"?  '' 
the  state  of  the  law  may  better T  Z^nT  ^  »»'«  decision  is  reached. 
i  913(4)).  ^  ^  examined  under  the  other  head  {pott. 

4.   Where  the  witness  is  called  by  tht  judae  and  nnf  K.  -       -       •  , 
porty  may  impeach  Um.»  "^    ^'  "^^  ""^  ^^^  *  P'^^y'  ««•'«' 

hi.o.  it  seem,  to  folJ  Z^ttl  Tol'dt  J'  ^^  S:  2  '^"■ 
nevertheless  impeach  him,  whether  by  questions  in  thin.?^  ^  "'"^ 
•mination  or  otherwise..  Some  CourS^  howe^e;  take  the  cTr  """'""; 
forbid  impeachment  by  B-  and  this  o^Z^S^y^^.t\Z^Z77  rf 
<l.>g  even  proof  by  <»ntn«,iction  •  -  .n  extr^me'e^r  £      ^    f^^^^^^ 


eolic^'  *  ""•  ''^'*  ""•  •nthorittai  an 
collie^''  *  ""•  "'*'•  "*  M'horitk.  an 
m.n  '*??•  '**•'!'''  »  ^*»*».  M  FU.  M7  545 .  ima 

iln    V-    ,^  "  ^"'"'  »"  '"«•  3«>.  »«".  18  SB 

pui«>r\  witiiewie!!,  ;»,<,  j  917  ™^ 

yon  l'*C  J'-'tI.'"  "v^K*  *='P-  "  (Ken. 

<:niH<«xmiiiiiie  rvmrnineil  in  everv  iitiu»  nl  tk. 


to  to  be  con.ider*I  u  m  interromtorr  m  to  > 

witnew.  slthoDgh  It  wu  pot  to  her  after  hm 
am  _e«n.i„«i„n  wa.  dee^iud  from  h^'JZ 

called  by  tlie  opponent  ««inirt  «I.h«  on    ,Z 

44  la.  m,  m  (witneMdiiimiMed  by  one  partv  af 
ter  prelinunarv  que-tion.,  and  then  n-e,  "'the 
opponent;  rule  applicable  to  the  latter;  "  892 

M4,  65  ►ed.  765 ;  -npare  J  914.  „of  I,  infi^ 
Thto  fallacy  11  a  eil  in  ^onea  v.  State  n  5 
AU.  67.  iU  80.  566  (1896).  ^^'  "* 


i<ta 


I  911 

TESTmoNIAL  IMPEACHMENT  rp        v 

trua  Court',  Ji«:«Uo„ ;  ^/7  ;ji'";'7-»min.tion  (alWabfe  L    t 

deposition  ia  taken  at  A'8in,uT.eBh;fvr°™'>  '"'"*''«>   "'at   where  . 
«»de  the  witnesa  bisZ/a  J^  ;.^°\'''  '"  !»«.  he  would  clearll  J!  ^^ 

("nfe.  «  909)   it  -^M        ^  ^''*  *'^«"»  ?    For  the  ««   '^    .    *«  '«  A.w 
question..  f^  •'J^  the  ""jonty  of  Courta  d^,a^Zb\t^ 


w  tile  •  itMH«  of  ,he  Mrtll""  •"■  "^  "•"'l 
«"«'»«.  Mid  m,v  rnT i?"' »"'r!""'(t  'he  den. 

««  .h.  prior  T1"",C^/,^.^'  "'•I/;  B  m., 
'  wl't*'  •'"••'I  f   renter    n    a  i 


fW"!  •>/  •ither  tortV  .r^.  (•'•Portion  mar  h« 

I.  -ji?'  (like  li*'?,"r.'7  /j;^>-  «i  .M«; 


f"Wh«t   in.    -T."     ""■•'•   M  Al«.    4M    fcu  ;•'  ■»»»  OH 


1U44 


■|The  oppuuenl 


11676.918]  IMPEACHING  ONES  OWN   WITNESS.  ,9,4 

not  read  it.  .„d  B  first  puta  U  k.  a. T-Z '  ""*"  '.'•      ""'  *•>«"  ^  hw 

poneuth^  never  been  mat  a"  wuLClTth/"''  ""I"  *'"'  ^'''' •*«' 
5  912).  .ud  therefore  that  the  rile  hL„i  ""'""'  "''"""^^  ""^'^^  •« 

and  that  he  i,  at  liberty  to  i  Jp^l  ttL  "Z  ""IT  V".""  '""^  "«"'""»  ''»» 
corroborated  by  a  group  oVSTulini/T"'  ^''"  """*''  '"  ^"rt>«« 
tion  of  dia<,«aLXn'by  inw^t)  t*^£  T' K^m'T  "■"=*  ^''«  "•^•''- 
.  deposition  not  using  it  coulHs  L™!*.  n  .  '"'"'^  ""*'  ^'  'he  taker  of 

enfoCthe  objection  Va'ttTeXr^^^^^^^^  7^"T  '"'""«  '"  "^  '*• 
ness  for  K*  deponent  ^as  by  interest  disqualified  as  a  wit- 

§  914.    8mm:  (4)  Makiiic  •  Wltnw.    One'.   Ow»    h,  n. 

(«,  l-p.«*«.t  I„  „.a„y  jurisdiction,  there  obSirs  aJulTZ^T^T^ ' 
called  there  the  Federal  rul«»  tU,.t  tu  '™""»  a  ruie  (;««/,  §§  1885  ff.; 

may  not  apply  his  qu^stio"  •'^ehe  mateTiroTii  "•""  ""---""'»'-. 
must  confine  the  subject  of  his  questils  ^'t,^'  m  tteT^of  X'L?''' .'"' 
case  as  presented  through  his  witnesses-   th  !  7i  '  ^'*^' 

obtain  from  the  witness  such  facfT  n.T  ^  "PPonent.  in  order  to 

own  case,  must  wa  tTs  "rS  Ind  then  111™/!.  ""'"''"*  '°  "'«  "PP^"-'^"" 
That  rule  concern,  mere  Hhe  or^tr    T     ?'  *""T  ""  »"'«  "*"  »»«»"•"• 

inakM  the  »iiiMn  hi*  own]  to  Hume  parniw.  • 

I  «t  ihj.  p.«y  who  am  clM  him  .-wnrtl 

of  ciwlif);  18i7.  JittluKM,  „    VwH^k    7  rV.w 

g^iwnUIy  hr  tho  .l.tond»nU:  .  .  .  i"v  .l^M 
""•.'?'T."'*f*'«'H«ioa  either  hi.  romJrtenVTor 
rnHlibilitr      ;    Mtm».i  in  a  Wend    IM    M^ 

iS'  ^"11  '^;.''  "■  ««-»"<«  »»VeM:  4^: 

Si'  iS^'*   n  "^'*-  »  «•'*  <-h    SM   408  '■ 

tWa  Til-  tS'^-,"'  %  *  •"*■  »  f^*"")' 
...",■•   '*«•■''"'<   »•    r»nn).  35    III     4SI 


In* 


l)«tin^i.h  ib,  following:  1,,,.  vr,u^  „. 
-    >    lo,  «  w*ih.   C.  C.  4f>0  (certill«rte  of  > 
•orvry  uwd  m  ehowinc  the  f^t  of Vm™.. 
the  .nrvey  iuelf  .fcen  l^  ,T  \^  ^,ZiZ 

•  I84S.  !*to,y  ».  SMuUen..  8  ijnmpl .  |6S 
«o«  (drpumiiun  bUen  and  umJ  br  }uAh  !LJ^' 
rule  •ppliciU.le  to  both"  '  ^''  •*"""• 

(h.,w!.?!*;k '""T  •■■  **!'"«»•.  I»  Wend.  41.  45 
(hoWinij  the  rule  not  ipplionble  »  un\u^  A 

"»«»«««;,  add  tU  MMMM  cii«lu«te,  I  »li. 
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^.^ftSiiftin.jhjrai^-t^'^ 

Wtempt  to  di«,u«lifv  entirely  fir  t^'Zi^ 
five.,  below  :_  I85S    ||„„„  ,.  C;mp.3^Al7^ 

?  '   '''^l"-" "ff'red   br  defen.  iu,t  «  triJi 

^.r.M  "ffT^-  defeudMt  "lowed  S 
?«S  iM  •''"'"■'L!'!"  "  »'«""|»ten.v  forplMnUirr- 
1849.  KII„.t  r.  Sh.llt«,  10  ihmph'  »4  (.,bilr,fcm 

Uiten   hv   defen.i«nt«,  allowed  to  he  ied   b» 

ot.J«t  t..  depimeat-,  i.,terei.t  in  bv..r  of  rroJZ 
examiner:  tliere  i.  rertainlv  no  k.k„|  u.  ^ 
»r,..n  a  pr».tM-e  whi.h  will  ,»r.nit  ,  n«rlr^^ 

new  w.ll  .wear  an.l  the..  a.linit  ,.r  excl"le  hTm 

h.!l,k  ■  '"'  •'J"ll'»»n  V.  N..rri«.  8  id.  5l9(l.nt 
here  the  rnle  i,  hel.l  „.,t  to  f..rl.i.l  .n  obk^S 

theiie  mliiiKH  „ftei.  dea  t  at  the  Mme  time  .»^h 
tbe,,..^.i„,.  ..f  ,,«,,.;„.,.  n.n.Twh"  her  B 
couW  l■r««^,„m...e  on  hie  own  «Um  •  becaoi. 
Bin  onler  t.,  „wd  the  objection  nS^  inVStlT 
wh..h  waul.l.»ri«  if  ho  cXd  the  li  n«  for" 
h  m«.|f,  WW  ,hn«  driren  to  croi8*xaminriJj' 
hu  own  esM  if  allowaUa.       "~^*~»"»  "pon 
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declaring  that  if  the  cross-examining  party  does  ask  about  his  own  ca«j  fin 
v,o  at.o„  of  the  first  rule),  he  thenbi,  make,  the  mtneu  hU  own.  and  rthi! 
prah.b.t.>d  from  impeaching  the  witness  on  the  subject  of  such  questior 
Th  8  consequence  v>  enforced  in  a  few  of  the  Courts  adopting  the  T'e 
Federal  rul.,;"  and  even  occasionally  (but  without  the  slichLt  iust  LS 
.n  Courts  following  the  orthodox  rule  \^s,  §  1885,  whichT  iot  p  oTb 
..k...g  about  one's  own  case  on  cross-examination.*  A  further  logicaf^s^ 
quence  of  I.e  doctnne  is  that  the  original  party  may  impeach  on  tSm^t 
tnus  brought  out  on  cross-examination.*  t"-  »  on  me  matters 

But  this  doctrine  rests  merely  on  a  confusion  of  ideas,  and  has  no  leeiti 

§  1885)  the  other  concenung  the  scope  of  impeachment  (anU,  §  896)  hTe' 
notlung  to  do  w.th  each  other  in  policy  or  in  principle.  It  ia  true  that  as  a 
mere  accient.  the  application  of  one  results  in  the  other  Jo  rint^Vree 
and  the  exempt...„  from  one  would  rt^mit  the  other;  so  that,  whei  th^lat';; 
IS  bunlensome.  the  opponent  struggles  to  evade  the  former  asT  m^„s;i 
escaping  the  latter.  For  example,  one  might  desire  to  sue  a"or  "Z  ,n 
the  fedeml  Court,  and  to  this  end  might  join  the  corp.,ration  anSnerfU 
g^nt  employee  as  joint  tortfeasors  of  different  jurisdTctionsr  and  Ke 
defendant  would  strive  to  oppose  the  application  of  the  doctrike  of  joint  tort 
feasors;  aud  yet  the  constitutional  rule  as  to  Federal  iurisdicHnn  In^^?' 

(ante.  §  J09).  and  not  upon  the  topics  of  the  question,  put  to  the  witnesT  tS^ 


Cal.  C.  C.  P.  isrj.  {  sets  (if  ,he  oppMit.  partV 

ex.mii*  hin.  M  to  other  matter,  (thw  thS 

coiinecte.    w  th  th«  dr«*  ex.minitW.  .ndh 

I8»i,  I  8.17  (like  CI.  c.  C.  p.  t  90481  ■  i9fH 
»«t  uut  lUJuwed  to  ciwMXMuae  to  »  IriH 


withoat  notice  to  prodnce,  beeaoM.  the  will  beinx 
«  new  ,Mue,  •  he  made  the  »itne«  u  mnch  hS 
own  u  if  he  had  himeelrralM  him" 


amrrect 


mT,^  I'^^iS^  on  the'f^rtii :    1838.   People 
Mo..re,  IS  Wend.  4IS,  4S3  (precedinR 
<°iple) ;   I860. 


—  ap- 
Mattire 
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.,^,f,J^  ""••  *i'-  *"  'P"«"«  principle 
repodiated  ex.»pt  to  limit  leading  queiiioi,.  'by 

l^LZ^'T""!'""'   [""the  witne«.)  hail 

Tehid^"    .!?'"'""•*■  ■??'""  ••'"'•  •'•'"•"Ifh 

tTe  ril  ,  ^  ^""'  ?'? '".''"'  ""*  """•h»  forfeit 
Jiif  right  to  mpmch  him  hy  partlcnlar  or  senenU 
t«t.m.mjr"):  1873,  B,«b«n  r.  8.ato.  38  T,T 

•  1876,  ArU  ».  R.  Co.,  44  la.  a»t,  iH. 
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result  is,  by  the  sinijular  rule  now  umler  consideration,  that  the  opponent  ia 
in  effect  told  by  the  Court :  "  If  you  had  called  the  witness  as  your  own,  we 
should  have  punished  you  by  prohibiting  his  impeachment ;  but,  though  yoa 
have  not  done  so,  we  slinll  nevertheless  punisli  you  for  not  doing  it,  in  the 
same  wny  as  if  you  hod  done  it."  The  particular  injustice  of  this  vagary  lies 
in  the  further  circumstance  that  it  is  usually  applii-d  by  a  Court  to  an  oppo- 
nent who  has  cross-examined  to  his  own  case  without  objection,  and  is  later 
prohibit*'d  from  impeachment ;  the  only  impropriety  in  his  examination  run- 
sL«ted  in  antici|>ating  the  usual  order  of  his  evidence,  and  if  it  was  desired 
to  correct  this  impropriety,  the  appropriate  method  was  to  stop  the  cross- 
examination  on  that  subject,  after  objection  made ;  but,  if  no  objection  is 
made,  and  no  ruling  had,  the  consequence  siiould  be  that  the  first  {tarty  has 
waived  the  inipntpriety  of  introducing  the  evidence  too  soon,  and  the  whole 
incident  is  closed ;  there  remains  no  evidential  crime  to  be  atoned  for  later 
by  the  inappropriate  punishment  of  prohibiting  impeachment ;  to  impose  any 
penalty  at  all  is  to  revive  a  fault  already  annulled  by  waiver. 

This  form  of  error  has  as  yet  not  gtme  far,  but  it  threatens  to  spread.  The 
notion  of  a  connection  in  principle  between  the  two  rules  about  the  order  of 
evidence  and  the  limits  of  impeachment  is  a  specious  and  simple  one,  and  its 
fallacy  deserv'es  to  be  exposed  ond  checked.  Both  of  the  rules  in  question 
are  impolitic  and  unjust  (ante,  §§  896-899;  post,  §§  1887-1888),  and  their 
combination  in  the  present  form  results  in  quibbles  of  particular  absurdity. 
Its  worst  tendency  is  to  convert  the  rules  of  evidence  into  mere  conjuring 
wands,  —  to  aid  unscrupulous  counsel  in  entrapping  opponents  into  an  im- 
material error  which  provides  a  weapon  for  the  assassination  of  a  true  and 
just  venlict 

§  915.  Same:  (h)  Laading  QnaatioiM.  The  peculiar  rule  dealt  with  in  the 
preceding  section  —  i.e.  that  cross-examining  on  one's  own  case  makes  the 
witness  one's  own  —  is  also  by  some  Courts  applied  for  still  another  purpose, 
namely,  to  forbid  leading  questions  as  to  such  topics.  The  process  of  argu- 
ment is  that  since  the  cross-examination  to  such  topics  makes  the  witness 
one's  own,  and  since  leading  questions  to  one's  own  witness  are  forbidden, 
they  are  therefore  on  such  topics  improper  on  cross-examination : 

1881,  FInek.  J.,  in  People  v.  Cuurl  of  Oyer  i-  Terminer,  83  N.  Y.  438.  430  (forliidding 
leading  questions  on  crosit.exumination  "while  seeking  to  elicit  new  matter  constituting 
an  clement  of  tli<>  intended  defence  ") :  "A  different  rule  would  enable  a  party  to  develop 
his  ilefeiice  untrammelled  by  the  rule*  wliich  goTem  a  direct  examination,  and  give  him 
an  ailvantige  for  wl.ich  we  can  see  no  just  reason.  As  to  the  new  matter  the  witness 
becomes  his  own,  and  in  substance  and  effect  the  cross-examination  ceases.  That  is 
properly  such  only  while  "t  ia  directed  to  the  evidence  given  in  behalf  of  the  adversary ; 
when  it  pitsaes  beyond  that,  it  becomes  the  direct  ai.^  aiBrmative  evidence  of  the  party, 
and  should  be  subjected  to  appropriate  restraints.  There  is  no  reason  in  the  nature 
of  th«  ease  why  a  direct  examination  should  be  guarded  against  the  evil  and  danger 
resulting  from  leading  questions,  which  does  not  apply  to  an  effort  upon  croaa^xamina- 
tion  to  introduoe  a  new  and  affirmative  defeore." 

1874.  Vnnne.  C.  J.,  In  Runh  V.  French.  1  Ariz.  00,  1.10,  25  Pac.  816 :  "  There  is  a  general 
impreuioD  tlmt  the  right  to  croit-examine  implies  the  right  to  put  leading;  questions ; 
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opinion  thl!J^»u'rh7,Lt"K,T,h',cl!tTh  ^''"•''  '"-^J  •"  "••'  «»••  J»«J«B  th^«,..    , 
keep  wifhin  tl.,  limiu  of  th"pl..„,irrr„n     ^ZT'  "°^"""-  i"/h.»JThil  ,   ' 

be  b.o„<i  ..4.  !:tr  TS  r  £•::*?•'  "•'•  --  • «-  <«'^ti,roVi  xx 

Tiiat  «iich  reasoning  could  be  arfvnn^^j  • 

-tabJi^he.,  doctrines  of  e.Z7:T)nLTf-  ''^  "''"^'-»  ""d^- 
he  pro,ub..io„  of  leading  questions  rests?!  tl'"'  ''  <"""•  §  7«7)  tha 
the  Witness,  rendering  hi.n  willinaT      ^    ^"^  «upp«sed  partisan  bias  of 
(-^.  §  774)  a  lea.li„g^  JtioT't  JiCK  "''^"'""''  '^^  *^-'o« 
whej  t he  Witness  appear  to  be  biass  dlS^H  "  eT  """'''  ""'""""-" 

of  the  prohibition  turns  solely  uvoathlT  ?  "'''"  ^«'«1''.  the  policy 

to   be  party  i„  general.  .•. .  to  one^il  o/th     r"'  ""''"''^  "'  *»»«  ^C 
and  has  nothing  to  do  with  the  suS't  „Vm  """''•  '*«""^«'l  •"  antagoniste 
ness  is  biassed  for  A.  the  bi^  apSj'    a'       '^"''^  ''"«''*•"»«•     '^  a  wt' 
cross-examinations.     To  sunZe  ,h„  questions  which  B  inav  ask  o„ 

by  partisan  rancor  and  ^^Zn^lXZ  '"  '°  """'""^-^  «  ^'s  to^ 
"stify  B's  leading  questi...  b^the  it    °      '*"''"""  "  '"''«'l'  '"  <«  ^ 
fervor  against  A  and  .n  favo  of  B  «„   '   t    rTI  *"  ^  ^'^^'^  of  eld 
'n. leading  form,  and  to  fancy  tL  Z       1°!^'^  ^'  "^^^  ^"''^tion  S^ 
«w.ngn.g  back  and  forth  in  the  wi^ne  r^-  'f',   °'  P""'^''"  «"'otio„  7h.^ 
n-rely  to  contrive  a  fantasticT,r    n7'  l"™  1"-''""  to  quesL  ' 
present  chapter -the  rule  ac-ainst  Li:\  ^'"'"°'"''  ">«  doctrine  of   he 
coiicorn  with  the  rule  against  Snr^''''''^  """^'^  "^n  witness -has  „„ 
-pench.     Thesubject^Satt^    L'y^ST     ^"'''"^  1"estio„,  J^n: 
cannot  convert  a  non-in.peachingfect  S  «'  ^"'  "'"  '"""  °'  *''«  Questrn 
then,  that  a  cross^-x^n.  nation  lol^^        '«peachi„g  fact    CoLeS  .7 

own  and  forbids  i,r..^achn,ent(al  in  ttr"  T."^'^'"  »''«  witness  o^^' 
this  does  not  forbid  leadii.c  question,  f  T',"'  '''«  P'^'^^^ing  section)  still 
tions  niav  nnt.  .•...n»„„u  '1^"'^''.''°"':  '"'the  fact  asked  i„  »i.r.!r:"'' *"" 


♦!.,„  -1  '"  .-encnnient  (a?  in  thn  o«.^.    t  Ii  —         "^  witnesi 

this  does  not  forbid  leading  queLoL,    /  ^f^' "'  '*'«  preceding  section)  still 

t'ons  may  „ot  impeach  :\r:^  ^f' "^T ''J' '^'^^^  ^^  ilS  l^Z^'^Z 

hypothesi,  n^erely  a  substant  ve  ^/jl      *  ""''  '"'^'^''  ^heir  subject  Hv 

ca-e.     So  that  the  proprieU  ofleJ^^^^  •^"'"«  "^  ^he  cross-examiSs  IJ 

-ned  by  the  VnJ^J^Xi^^^lT''^'''.'''''  '^™«^-  to  ifder 

the  Witness'  parti.,«n  attiSe  towardsthe  n«  "^"^^^^  ^  ^"^  °'"^'  explainedrby 

't  «  well  settled  that  leadi-g  .^^  EthViribo 

I  .      ,  reasons  above  stated)  mav 

'•"^•*«•»••-v"MJ;i::^„^•:t:;\';•• 
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«ion  re.per(.  new^if^r/l}!''/'^'^''**'''*- 
not  I*  a»ke.l  ■•,..  187;  Su^,!?  IT""'"  «»- 
318.  331.  It  wooll/M  .""!''"'».  M  Vt. 
•••Iling  parti  ra^vi.V  iflrf*  ""'  ""  ""(fii^ 

je-t  .0  the  tri^  tW  •Mr„'^';P„';;»"-  '"P'^"  ("b- 


w 
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be  asked  on  croM^jxamination  unless  the  witness  appears  biassed  for  the 
cross^xammer  (anU.  §  773)  and  it  may  be  supposed'^^Tat  the  few  Coun. 
adopung  the  present  rule  have  sometimes  done  so  in  momentary  for«S 
ness  o  the  doctnne  on  that  subject,  and  that  the  effort  to  establish  an  Excep- 
tion of  the  present  sort  was  due  merely  to  the  confusing  and  unfortunate 
influence  of  the  Federal  rule  (post.  J  1885)  against  putting^n  on^own^at 
on  cross^x.m.nat.on.-a  rule  which  only  arose  long  ^ter  the  prrnciZ 
affecting  leading  questions  had  been  firmly  established:  P"n"ple8 

1833,  Sha»,  C.  J.,  in  Uoodi/  r.  Rowett,  17  Pick.  490  499  ■  «  TI..  «-„. .  i      ,      ^    . 

m  ?;ih«;'""  ^^^  f^  *^  other  Party  ..  .  Witne«;  Co^.,.„a«t.. 
(1)  If  there  IS  any  situation  in  which  any  semblance  of  reason  dirnnT.!! 
or  the  application  of  the  rule  against  impeaching  one's  own  wt3^ 
IS  when  the  opponng  part;,  is  himself  Jued  b/the  /?  J  „"  rl  aTd  L 
sought  to  be  compelled  to  disclose  under  oath  that  tru^h  whlh  h.  l 
but  is  naturally  unwilling  to  make  known,  rs^that  S  «  '  "  "T' 
guarantees  the  opponent's  credibility  (ante   8  898)  il  TJZ  I      ^"*? 

e..3e  and  to  attribute  a  power  which  the  former  may  perhaps  wish  t\TZ 
had  but  certainly  cannot  be  clothed  with  by  this  or  an7oth?r  rS  There 
«  Wore  no  reason  why  the  rule  should  Jpply  at  alL'  ^"' 

sic?  h:t,:  :t  rto"^^^^^^^^^^  l-  --  r  ^-^-  ^y  Judlcin,  ded. 
the  soleTS     ,  .  ^'"'*  something  on  the  present  point,  but  usually  with 

»  ArrorH:  1801,  Dickiiuoa  v.  Shee  4  F.» 
•7;  I83.V  Moody  .  Rowel).  1 7  Kcfc  i^  ig^ 
(•*•  quotation  5»ura)      I8S4    IU.I  J    vT'i.  i 

tie  origmal  calliu«  («rtv  to  pat  leldC  ndel 

In  '"'  '•"tfOtioD). 

rOne  prcniiar  pnutical  ahunrditv  of  iho  on- 
ite  result  m»y  he  n..t*d.    Since  imDcJhm^iJ^ 
prior  ^IfK^-ntradiction  ^onM  'S'^^lj.S 
the  opponent  mnlil  >.ii  i,:.  ......        ""uuea, 


fi.  opponent  cooUl^iuLlZy  Z  J.^S 


for  him«elf  u  he  pleseed,  tnd  no  prior  inc„n,i,t- 
eut  statement,  .-ould  be  u«d  in  Impeachment 

wh*t  the  opponent  should  choom  to  lav.  it  would 
he  .preferaWe  not  to  call  him  at  all  •  ihuT The 

main  purpose  of  the  en«l g  sutn  e  uiak  „* 

h.m  compellable  i.  defeated*  or  eSennTS 

times  be  used  as  admissions,  hut  eren  this  ux 
■Kuored  Id  Strudwick  v.  Brodnax.  iV™. 
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^u,.,.o.eU  to  imply  a  genera!  exe.rpLrl.h  '"""''""  "  '""^^  'h, 

"■e-t;  sec-cully,  tlmt  fnatute  ZE  '  1;  ''""*"'  "''"  "'  ""'"'"='>- 

"tl-er  witness"  .„,,.  be  sup^^  J  to  «fer  toTr""^''"'."'""'''^  "  ""^^ -"^ 
culling  party  and  not  "ecesL'^ily  to -ndlde  aVb  „di.  .'"''V"'  '"""«'  '"« 
""{-chin,  ones  own  witness ;  Ld.  thiX  at  "JL  "'/''f  ""«  "«"'""' 
calling  party  "not  concluded"  by  the  tSno . .  „  .  n  *"''  *^"''''"'  "'« 
:  h-  adverse  t..stin...„y  "  we:,  ap^^  t  P  o  S'l  "  "l"  "^  '«''"'  '' 

«Moranceorfor«etfnIn.s8oftheLm  fHa^whlf       ''T'"  '^«'^'''"^« 
Ills  clearly  conceded  that  exception  t„     1         ^''''-h/or more  than  a  century 

tl.e  .-ffect  of  these  -stntutrdfor  ,h^    lyTor  n""'  ^?'''  ^  ^^>-  «»  ^''^ 
other  kinds  of  in.pc.achnu.„tl™„:;;;ril™S^^^^^      ''"  «^"^™'  ""«  ^- 


allmvahl,.);-^"  .    «i''wt"  '•''»™'t"  i,  not 

^"i-:  Uev.  Si.   |8<7.  «$  Is.ii     loiiV/      *  •  '' 
8   inm:  (I„.i-  "*^.  ■'   "•ner  witiii-«iu.«  "i . 

•e«.if>  ••i?.  thoA  :rr"  "■"•*■  'r  •■'""'"■"-< '" 

-  »'.v  ..her  »!!•„;«",";;;  r'cyr'"'" 


""ler  witiif*w«  "1     /.^'  U'  «h»  name  rules  m 

&•:  -Pr  i-r^- -tr-;;.*,  Av 

■l"i'l*l);  //   TsL^nl",  ■'•'P","-'!""  i  left  .,.,- 
»«  id.  .ISO,  55  N    W T«i  J    ,™"  "    M.l)a„el,|, 

«n  opiioneiit  mFn,.«.:  '  '■"  '•''"■"torof 

ex,-e{;{  r'.'u'i^rwu  ZTirer  •?,"»("•«<•'■«<« 

«ei.i:66  i...  Tik  irN.  U'*;?,'/;" ;  ■>• 

>»  »<'t  r«.tricte,l  to  the  r«»e'  of  ,h.  """"n'-er 
hot  inav  cover  the  whole^l,!  •  ''I'.P""^"'. 
of  one  ..f  I,:  wnoie  Hejil  an  in   t  m  ciua 

01  one  of  Inn  own  w  tnemenl  ■  Iqon  i>'       ^^ 
■o.   Hank  ,..  Wa„l.   «     1,^63    R,   v  Hr'""" 


I<r  ,•.  Freeman.  50  Mo    M9V  '..''''•'l.'  'j'J'"' 
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(2)  Wl,ere  «  eo.p,rty  is  called  against  hi,  co-j^arly,  for  the  o.monent  it 
jeen.   dear   that    the   cu-purt,    „«.u..«t    who.n    ho    LtiHc.    u.al7:^Jl 

(.'<)  Where  a  to  defendant  in  a  er.minal  uroneeuiii^.,  ♦.■<,tifi«     r      i  • 
the  other  .....defendant  .ua.v  in.pench  hin..  u'7ZT^  i^L^t  t'    ":"""' 
each  other,  are  distinct,  and  bc^us.  the  wituesalll'^irX  i;^.- 3 


iin»  l.y  the  ..p|K*.itc  p»in,  |,o  .|,all  l«  .uhiml 
tu  thr  Miriic  rule-,  iw  to  exmiiiiMii.i,  hucI  iruM- 
examiiiiuiuii   w  Dtlwr   witiie...*ii • ) ;    -i,      |.,^.. 
tifu,  H  l.<;i  (exaiiiiiiatioii  of  uuou-Um  piriv  i.v 
•lv|»»itiuu  mav   Ih)    ••  n\m*»i  I.v  «n»irw'  te* 
t.m.....v  •);   A.    J   ..   C.  C.  I'.   I»;7.  |  ».I8  ,.,p. 
P..1.HMI .  t«.tiiii..i,v  "  nw.v  )>•  rebutte.1  I.v  otlier 
«vi  leu.c    ) ;  Uw«  IM:.  c  4.10.  I  a  (plahuiff  i„ 
art...n  where  iwurv   u  j,l,.a.M   mm  exa.niue 
Ueftudaiit  iw  an V  other  wiiiiew);  18(M  .ladtmm 
r.  S.I,,  2  (aii.ea  178  (oppoiieut  on  mnia  exaiiii- 
uatiou  >■  on.. »  owu  wilnem  for  the  purp.*.  „f 
pr<i>  iu)t  H  docuiiieiil'ii  C'uiiteiita) ;  y.  f. ;  Caie 
ISn  S  iM  (op|jui,«,t,i  teatiiiioiiy  nia»li«"re- 
limte.!   I,v  a.l.er«-  tentimoiiy  ") :    1880.  Strud- 
*i.k  ,-.   bro.lnax.  83  N.  C.  401.  403  (op^..^., "^ 
.l.lH»,i,o,.  not  .■■.[K.^h.l.le  bv  prior  inZ»i»u-M 
»  «U-.ne.,t.  ;  ei.-8-ly  errou«.u«.  I*.au«  tl.ev  were 

^^'iS'J^'IT'""''  "*»•<'"««•  ".  Wilkes  »a  i.l. 
.1.6  .185  (..Iwiire.  appljiiiK  <'o<le  |  58,3) ;  I8<M 
Ilelnii.  r.  (.retii.  lOS  id  »JI,  26i    H  .S  V  470 
(rule  appIioahlW;  A",  h.:  Hev.  <;.  1895  f  jjla 
(exaitniiation  of  opponent  "  mav  lie  .el.utlp.1  bv 
m-lvenw  t«.tiinoi.y  ') ;  $  5651  (6ue  exaniiue<l  a> 
■n  ..piwneut   •may  be  examined  uu   hi.  own 
behalf,  «ub,e-t  to  the  same  rule,  of  exaniin.- 
ti...  as  other  witoMw."):  St.  I»03.  c.  98  (a 
|*irty,  or  (.eneflriary.  or  offlren.  of  a  conKirate 
party,   may   be  examined   "  a.  if  under  crow- 
examination  at   the    inMam«  of    the   advent 
P«rty    :  and  the  ailvem  partv  mav  ••  ivbut  it 
hv  connter-twiiniony  ";  thix  ai't  not" to  appiv  to 
trial*  under  Civ.  O.  |  56.W.  iii.leM  the  part/  in- 
vokinR  It  i.  •'«  the  time  exer.i>i,iK  the^iglit  of 
r.bi„tj.,:    Ok.:  Rer.   .St    «  5*4:1   (op^ 
may  l«  examine<l  "a.  if  under  .rowH^xamina. 
tmn     and  examiner    '.hall  not  be  t-onilnded 
therebv.    biit    niay    rebut    it     by    rounternivi. 
de»™  •):  /'«••/  *  L  Dig.  im."  Wit„e«e,." 
I  »l   (a  piirty     may  be  >^>in(«lled  bv  the  ad- 
jenw  pMty  I,.  teMift  iti  if  under  rroM^examina- 
tion.  i.nl,je,t  to  the  rule,  of  evi.len.e  appli.al.le 
to  oitneiwes  under  cr.i»*xaininMlion.  and  the 
adverse  party  calling »uih  witi.ew  »hall  not  l» 
«in.lude<l  by  hM  tertinionv,  but  i-mh  person  .0 
o^>«|.examined  .hall    become  therebv  a  fullv 
cmpetent  witiiew  f,.r  the  other  partv  a.  to  all 

-JlilT  "■""!*'"■  *'•.'""'<•"•<"-<  the«  matier. 

were  ...u.-ImnI   up<m  11.   hw  <ri*M.xaniinHtioii." 

an.    where  a  .jvparty  i.  thii.  .•r.»««.xaMil.ie<l. 

ni.  ..o-plaiutiffii  or  <-.Mlefeii.|«nt»  Khali  therebv 

«c.....«  fully  ..oinnetont  witntwe.  ..n  their  owj 

*half  a.  to  all  relevant  matter*,  whether  or  n.rt 
thew  matter*  were  toiuheil  upon  in  cnwu-exam 
umtion  •);  1874.  Brubaker  .Taylor  7rP.M 
87  «.,*/«  (rule  not  appli.al.le) ;  l«!)8.  Paliarv' 
-  Ir»„,,t  Co..  185  id  178.  39  Atl.  8i.Mi..i"y 
by  «reet-r«r;  plaintiff  cannot  treat  motornian 
»•  an  opiHMinK  P»rty):  1901.  (iantt  r  Cox.  199 
Hi.  208.  48  Atl.  992  (officer,  of  uppoueui  cor 


but  a  liberal  .ii.Hr.ti,.n  ma.  inak.-  ex.epti.Z* 

iei  i^XAr.U'i'^.   *i?''  «"«  "like  N.  I» 

1895  V«.i-.        •''"''.=   '^"-   ""v  <  iv.  .Stat.. 

I8M  Ji./.j.     .,pp.,neui'«  examination  .,„  j,,.', 

roBatorie,   »  u,   l«  conducted   "iM   the  «m,e 

«r, .£;,'"*  '""•:  ■'™""«"<^  'he  a„Vw'rrbv 
•ii.v  "thir  c..i„pet..nt  te«tiiii.>nr  in  th..  Min.e 
manner  a.  he  mSiht  co„tra.li,t  the  ...-t Imo;  .? 
any  other  wiinew  ■):    f/    .v  .    .,„«     ,'  "•     ' 

»  h«  l«hal  .  in  the  «»me  manner  .;r,.l  ►ui.iec   i^ 

1^  ,»rH  ?'"  "••";"•*'  "'■""■"*"  ■•  '""  <l'e  party 
•-.  .ailed  to  te»tify   may  be  e.vamiiH.,!  I.     tl» 
oppoeite  party   un.ler  tf.e  rule.  a|,pli,..l,ie  ^ 
tie    croM-examination  of    witne>W.  •)      |8«l 
<"'o.l  V.   Knox.  64  Vt    97.99.  M  M\    .V'O  ( ..n.' 
p..n..n,  ..»lle.l  ,„  t«..ify  .„.!„,.  .  ....ief..  ,d.  u*^ 

rule  applicable  I :  I,,..-  (o-le  1887.  «  3:i-,i  ..,,' 
poneii.  examinable  ■•according  ^.  the  rule, 
•pplnable  to  cro»examin.ti.m  ■) ;  ir  M  .  c 
*  .Stau.  1897  H  6008.  6745  {opp.'uent  l,.„»^\. 
lable  to  te«ify  .-.ubject  to  the  «.„ie  rolTof 
•xamiuation  a.  any  other  witne«  ■) ;  «  Ml* 
6.46  (opponent,  lewimony  ' mav  4  "hwted 

r.K5^h  »«*«'niony  at  former  p^H  eclinini.  to 
impMch  appellantV  «,,we,.  held  not  to  make 

trwl  of  any  .nch  a..ti..n  or  pro.wjing  a.  f  under 
er.«..examiuation,  M  tlie  i!,,t.n., of*,he  I  "« 
!»">■'•'  P"'i*»  "r  any  of  them  ":  remaimW 
" ,'"  l^'-"'-.  "'•  l»»t  cl.u«  beiui  ^a«d  „« 
rebut  the  e.iden.*  given  thereon  I.v  couii  er  or 

ny  dep<«it!..o  "»li«ll  1«  «,hiect  to  the  mun* 
rule.  «  that  of  any  other  w^.e«")  «^ 
(the  te.ti,n»ny  ••  may  be  rebutted  I.v  o  her  t«! 
U'""?"-"  •"''»•''«  in  hi.  own  l«ha|f):  iLoT 

645.  86  .V.  W.  662  manager  of  a  mill  liel.l  not 
.  ...rp..r,teol!l..c,  to  I*  exa al."e  a, Ivc™"^ 

IJiw.  1899.  c.  29)  Whichever  rule  Ik-  a.l..irte<l 
it  i»  at  lea,,  clear  that  the  ../.^.,„,!,  T*r  K 
conM  no.  Ik,  .llowe.1  ,„  ,„,:Lk  A„«W  .  „, 
I-egg  .'.  Drake,  1  ..h.  St.  286.  289  (it  '•  w.MjId 
be    ,nc..„,p,«i,.|,    »i,h    hi,    »i;„a,i„r  ..."^^'^ 

^Mul  ?'"•**■  '"'  "'««■»«'"  that.  h..  cuM 
not  allege  hi.  own  want  of  credil.ilitv  "I 

Me.    Pub    St.    188.1.  c.  82.  «  97  Onartr 
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called  him.  and  tl.erefoJ ^^ItTSoJ)  h.^  L^"!f  t'  ''^"  ^""^  »>"  •>»» 

cornet  theory  (.nV  §  8^«TrJ:.^„tr ^  S''**"""-  ^"  *'"' 
ing  a  particular  witness  should  exernDT^LT  fu  ?*^^"^**""^  °' '^*"- 
him;  for  the  subjective  immunUvofT/l,-  r   °  7^'  *''"  P^J'  ^"l""* 

i«  just  as  i^portait  aud  jusT.XIet  ^  rd^c^J^';^ ^"^^^^^^^^ 
M  in  any  other.  Nevertheless  actin.,  .mnn  !k  .  ?  ^  •"•"*  °'  ^'t^ess 
antee  of  his  witness'  cSStrS  Tsflsf '^"^'''"'V' *  P^^'' 8«^ 
iBstrict  the  operations  of  so  utulSexSv  ^""^  ^^  *  '^''^  ^ 
commonly  refused  to  apply  the^l  to  a  n^^  "  P™"^'''  *''«  ^'"*»  ^ave 
compulsion  of  law.>  necessary  witness,  i  ,.  one  called  by 

(a)  The  a«M<t,i^  mtfUMts  to  a  will  bk  n.ni,i«^  k  i 
accounted  for(^<  §  1288)  •  henceThn  7^  ^  ^^  '*''  ***  ^  produced  or 
prevents  their  impe^hmentbyT  1^  "^Tt  'T"  '^°"'=*''«'^  *•»«'  •">  '"l" 
deal  usually  with  impeachment  by  coXrt  "'  *''  7,"''  ^''^  P'^'^'^^"'- 
would  not  be  safe  trassumrthTt  th«  «  T  °' ''"■^°"*"^'''»»°"' «»d  it 
.tep  of  permitting  imrach'n      /cLr.:,^^^^^  ^V'''  ''^'''' 


vwu  iien»ii) ,  1883,  McUnider  v.  Mute  71  fi» 

7»s  J3  .S.  fc.  3SJ  (indictment  for  airrar  G  nj 
K  being  one  Mt  of  coml«tant..  wd  G-.  i,;^ 
Tm-ii  "PP""'"'*:  the  former  we,^  allowed  to 
•nipeaili  the  latter  te-tifying  for  hiiMeir  ••  .^ 
«ch  ac*.e  the  -itne««, irlhe  one^e VuJ 
"-to  the  partiea  on  the  other,  in  the  relLfm^  „» 
g^r-.trngwitne*.,  and  defenj^^t."  ^  7^,?' 
Bute  r.  Adain«.  49  S.  C.  4U.  27  S.Twi  Jml, 
BO,  too,  fur  dirnm  and  erim   r«.    -kJl.  " 

«.pond.„t  ,„tiae.:',V9;:TlIen:;:  Iu»  ^J^ 
S48,  Kmlilr  (divori'e  for  ailiilt». .  .t  ""*'••  '^'<">. 

«t  and  the're-pond^n'tt'tnTi  J^rcSx'- 
•miuc  e«fh  other).  <:rui»«x- 

•  The  eeneral   principle  ha*  been   hF,-,ii„ 
'.  JIU.UUU  r.  ThouiaiKou.  1  B.  *  h.  745, 

ios2 


^».»tlv  U  compelW  to  "cil  thS  llTni  S:it 

id  579  Ml.  liCi'iL-? '''''°'7''  """"y.aa 

{^«.);  1869.Al«and.r.B"eSre:''7''crw.  m! 

N^  K.  _r  (witnei",;;,^,^''  bv'  .'w:'!:?;.^'^!' 

(*;«6/<.  twl.,  •  Isfis;  Thl'toi?."  'L'T" 

Thornton-*  llei™,  39  Vt  IM  ISS  iL  ^ 
ment  allowable  "  to  the  extLri' „f  1  (""peajh- 
former  declaration,  o^ thU^l^t^Tili.t'' 

tereSrTJhTrttrj/r--^. '•  ^'^^ 

p.  316  "^  ■     "*•  '^"J'  '■•  ""»<*.  6  C.  * 
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which  arises  under  the  preferred-witness  nile  nam.l.  -1.-.1.     .l 
of  the  subscribing  witne.«M  is  conciriveul.fTh?  '*''*.  **''*'"'°''y 

this  question.  on.i  much  contror.^r(lrU3^  "'  ''r"" 

swered  i„  the  negative ;  but  it  is  obviou  Thai  if  .nsw;«3^in  »h""°«'"'^  '- 

consideraUons.  "««-uuon  f     ine  answer  depends  on  two 

P^ulTZZlV'llT^^o^^^^^^^         evidence  «,«.„.,  Oe  S^aU  to 
pulsor,  witnesses,  .la  on  :ZlZel^:e^Z7LiriZ  '^f  '^"" 
h.b.t.on  against  impeachment  plainly  does  not  allv     n  »        1^  ^^"^  P"" 
compulsion  exists  iVone  or  two  ^  ri.ViiT^         .^^  ^-    *"'  ""='*  »  '"le  «>' 
ated'o.,,  S§133i:2079rZwTertrnThf''"'  "  ''""'"'"  "P"'^'" 
where  there  is  anything  pecuwT  Z'i    /•        ^7"'  """'^  '^"'^"'J  "?«>» 
guishes  it  from  the  orlfr^ t^'^rt  ^sTJ  n'"  .^''**'  ^^'^'^  •^»«°- 
ally  there  is  not     The  pereon  who  [?;    ^"P^'^^''^'^  ^"'^'^  "ay  be ;  actu- 
much  restricted  to  the  Cwitr^s  wK     °T    ^  \"^'««^'  "  J"«t  a. 
or  passers-by,  as  is  the  st,Tl  t??^  "'""'™  •""   """^^  passengers 

theTfendantt  a  cri^oifnTcl        '^^^'^l^^o^  of  an  aff,^.     E^en 
Who  Win  be  ab,T  ;:  Tdfcatr  Scf  T^e^Stt^t:  '^'^"• 

of  theentireruM^LVssT).  iT  it  'r  f'^*'"^  '°  ^''^  irrationality 
nothing  reasonable  in  Memntinath«l.  ««•";  »U8t  go  in  Mo;  there  k 
sure,  if  it  is  to  go  p?eimTthe  t«  .  "T  't'"  '"^  °'^«'  P«'»y-  To  be 
ble  to  begin  witl^aX:' ^msITS  tt  luittr^r '^- ""T  P""'"* 
which  is  as  yet  the  chief  supporter  of  thi^elp"^    '"''''  "'  ''"'  ^-'' 

1897.  /'oKw//,  J.,  in  5/a/«  t.  Slm-t.  60  Vt  48A  <ta  *>i  a<  i  ^      .  . 
witne«K»  criled  by  the  State  on*  criminal 2.^    "'  '"i'PP'^*"*  *»>•  exemption  to  .11 

here  reached  becauw  we  think  thfsute  ou2  ^rrKft""'^ '"'"'  *''•  •='"«='"««o» 
Pro«K=utio„s  are  carried  on  by  ti^e  ^rnm^^^  ^t  \^J'^'^^'^  by  ,uch  a  rule, 
elected  for  that  purpose,  who  h.^ve  no  K T  terJ^T*'  ^'  ^'"'  °^  "«'"'  "'^'^^ 
but  who«,  .ole  and  only  duty  i.  to  faifhS  ^fcuT^tH  T'  I"""  ^T"^  "P"*'  *°  «fratify. 
justice  to  the  State  .nd  accuLl  The  coZ  n/ n  M-  ,  ^"'^  '"•* ''°  *<>"»'  "(fht  and 
to  be  obstructed  by  a  rule  wTout  a  re^„  t^  l"""""'  "•""  ^"^'^'  «»'*»■»  not 
the  object  of  the  p««cution.  i.  of  m^^n  J^l^rt^'J^r*"'  ."'  *'"'  ''"''''  *»"'"  « 
It  »  sought  to  be  ascertained;  «,d  when  ri^tr.r„^  >V  !  '""'""-"'t^'ity  by  which 

•  ■«»,  R  ,.  R^l,  ,  c  .  p  „,  ,„  ^  »  tiira  f.r  little  recogniad  „„„ae  of 
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the  jarudictiont  which  (nnder  the  nrineinl.  „#  s  <m»« 
the  c«u.pmK.r,  ™le  for  tl  sltwffeSS    U  I^^^T^I'^'T'*^ 
t««t  bjr  avaUiiiK  of  the  coiioeded  »xm^,^t     -!.         ^  ^°*^-  '«'*«v«r, 
(.^.  1 910).  thl  «u.e  re.r«."i:X^"'  '^'~^  "^  »'' ""  J-'VP 

•MiBiniag}.        ^ 


him  to  b*  epi»tii«mlii«U  hi  diwndii  kia   rM 

I  r.  »  K   610  (nip,;  wi.ii«iw.  Bot  c^IIdT. 
■"«»«l  tL  ph»NKBli.Hl);  IM7.  V»W^ 


•iduioa,  igoonog  tb*  pi«:«|iB,  cim)^n- 
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Sra-mti  n  (eonHnutd):  TESTIMONIAL  IMPEACHMENT. 

Tdhc  I.  CHARACTER.  MENTAL  DEFK  T8.  BIAS.  ETC.  USED  AS  OENBRal 
QUALITIES  TO  DISCREDIT.  GENERAL 


A.  MotAi  CaAucnm. 
|Wp.   Actual   Dii|niition,  ti  dJitinirnUhnt 
from  RfiHiUtion  tod  other  modoi  of  •vi.Irncinc 
Di«l>Miuiin.  " 

1 1CJ3.  Hum  1  th«  RaU  in  im  ruimu  Jurif 
dictioni. 

,„!""•   ••""=  Ch»r»cterM  to  SiMdfle  T»iU 
(ChMtitr,  rtc.)  other  thrni  Vr-Kit,. 

?***i",  •*•■*!.•  f"-"«^'»<^h»nK:t«rMWltn«i 
•ml  u  l'»rty,  diitinRuiiUicd. 

f  WD.   Dame:   i;»  of  Prior  CoiiTlctioB.  and 
other  Inttam-aa  of  Miaooiidart. 
^1  M7.   Tima  of  Charaetar ;  Ocnaral  Prtaci- 

|»2«.   Sama:   the  Compating   Knka  aa   to 
Prior  Chaiactor  in  tba  Taiiooa  5urWlfciio^ 


I  n».   Sama  ;  Charaetar  poM  Hum  ■»<■• . 
WetU  of  Heanuiy  Hula.        '^  ^'"• 

|»S0.    riiceo^  Charaetar. 

t.  iNaANiTT,  Intoxication,  and  otbbb 

OmANIC   iNOArACITr. 

I  Ml.   Innnaral. 
fuSl   Uianitr. 
J  was.   lutoxication. 

tMS.   Keligioiu  BeUef. 
fOM.    Raoa. 

C.    EXPCRIINTIAI  IncAPACITT. 

I  »M.   Oaneral  Priocipla. 

O.    iMOTIOKAt  INOAFACITT.  Bua,  ImTUMT 
ANI>  COKBVPTIOM. 

I IMO.  Oanaral  Principla. 

A.  Moral  Charactkr. 
§  920.  Aotoal  Dlapeattion.  u  diatJnniihcd  from  II.»«».h>.  .  ^    ^ 

actual  qualities  somewhere  existeSt  in  or  attriSk  to  h;-^^^  ''^^^^   '- 
moral  character,  the  bias,  or  the  corruptiorwhichtnd  to  cJ  1^^  .       "^ 
uaect  the  probability  of  his  truthfulness..  a«  a    XaHtit  ha^^^^^^^^ 
t.ve  force  because  conceived  of  „,  existent  in  or  attributed  to  hhu   ^f ^t 
be  necessary,  in  establishing  one  or  more  of  these  oualitipa  11  ^  i.  S        ^ 

»  Compare  the  qnotatloiia  to  thi.  effect  «»«.,  I  51  mmJ  noe/  I  IMO  ir.,^,  .• 

lOM  "  '"Tltation  an-i  rharerter). 
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over,  only  ow,  of  thrt*  kind,  of  ,uch  evidence     riTt  V^^^L*"^'  '"'^• 

ro^it...„  tut  h„  i„.,.i«d  th.„:  auenroSrof  CitZun  s  KZ'tS'- 
«n«p  which  are  trcMtad  later  f  iwK  11  977  omx  Tt   j.     I  '•vwmw  thoe 

dence,  auch  aa  would  be  iijven  of  th«  n.,.ii»i-  i  T  \  '^"•*"»>o«>»«'  Evi- 
iron  be.™,  or  the  circZu„"c^'  Vdttni'n.'X  ?.! '^^''^^''n"'  - 
•erved  the  data;  there  ouuht  in  ««Jn  ♦?!  '  °"' .*''•'  '»•  penonallj  ob- 
kind  of  teatimony  to  ch.i«  .r  ^U  oi!.""  ''fT'*]  *'^'J«'''""  »«  thi. 
•nd  the  admi-Hlitj  of  ^crUnimonv  f  '"n  ^^      "*  **""  '"'°'''^' 

ThiMIy.  there  ,uay  i  «2T/&?   Tl^n^^  <'"'•  §  »980X 

pe«on.I  opinion,  o'f  the  p^ir«  ort  bL^^'JoroT"  "'  '  "'""""•''  "' 
cour*,.  Thia  should  at  leaat  aUnd  on  n«^,  T!f  '*""  °"  P*"*"""'  '''»•'- 
claaa.  though  it  d.«,  in  f^t  tut  it  I^  t„"*".t^'"«  *»""  »»>•*  ?««»<»'"« 
rule,  and  i...dmi,«biIiV«.'n  exemption  JZ,  '^]  """"f''  "'  »''«  ««•«* 
§§  1608-1621).    Moreover  the  „.!!?•  ^"'''' "  *'""  ^wouaaed  (;«./, 

under  the  hfad  of  the  Tnot]JZ  OuaT^l^  »«  do  «,._.  q„e,Uon  treated 
these  thn-e  varietie,  are  mei^TyS.  o,  iw?  °°  Z"'"''  "  ®'^'  «»2).  AH 
her...  a,  in  all  case.  *hem  We^tce  iaS  '  P" ""«.^'*""«'*' =  »»«» 

-oter  to  the  probability  of  certaiHrd  ct":  XiXT™  '  TV'"'"- 
character,  ante,  5S  52  55)  the  »r«,.mn„.  •  t.  P?""'""''  'r"m  a  defendanfa 
tion  itself  (in  i^ll^i^'^  LnTofTe  w:,Sr'a:d  iU  f  7^'  "  ''"'«"'- 
pose  immaterial  whether  fhe  i"tention  I,To^Wde„t  tVat  1^!.^^^  '*"• 
of  reputation  or  otherwise  ovwence  that  character  by  meana 

flTwirj^sLTerrj^rs'tr.;^-*"-^  ^-•«"^« 

are  of  course  the  primary  ones       omp-h  "u*' "l"""""  °' "»'«^«ncy 

time  at  which  it  ij  pS3 VdThe  S  "r***/''  ""?  "'  ''"~=^''  »»>• 
tial  evidence  («„^*.  §  42).  que.  o„s  of  .n,n  "J  '  "  '''"'  »"  "'"'"""tan- 

already  bc-en  seen,  in  deahW  wXa  defei^^^^^  "'^  **  "^"'^     ^'  »"« 

considerations  of  this  sort  a.^^  c^  Luin.  "  !  k  .  T'"  ^'"•'''  «  ">'  ^J"-' 
(the  defendant's  bad  moral  c^aS^or  th«  n  .'^'•^  *'"«"'  «  ">evant  enough 
to  be  used  by  the  prosecution  S^'',  2      ? '"  ''"'""°°>  "  °°* •"'"'«d 

».y  be  .ho.ght  bj  th.  .ry  L  dll  „fr,'' ?■ ''"' '«"»""  >■»  M  <■'■■'.«•« 
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I  Ml 


wlM,rR  .om,  »or.l  tarpltode  i.  Involved  (.„.i  where  ch.r«U.r  would  lhe«. 
fore  be  retovant).  th,  ,K«,b.l,t...  of  pro.mcting  the  trial.  co„f„.i„g  th.  ZZ 
. nd  turumg  h«  proc«Kl.ng  into  «  cont«t  of  mere  number,  of  witne..,,  ,«' 
.trung  enough  to  outweigh  the  .dv.nt-ge  of  h.ving  evidenc,  of  ZTniiZ 
value  ;.ndthe.er«uon..„d  motive.  .„.K.in.„,.J«,j  ^  b.  iZpl  i 
to  .vulenc  of  w.tne«e.'  character.  The  law.  then.  „  now  nn.vma  Iv  .^ 
cepted.  attribute,  no  contr..Ilit.g  influence  to  anr  of  the«,  ZIiT  /^ 
and  therefor  .How.  th.  ch.Lter  of  wilne^.  t  tonZt^T;^ 
evidence;  .ubjec-t  only,  of  co„r«.  f.  the  general  di«,retion.ryTw.rof  ti^ 

r;:^!^"  poTx'""'*  "••  """'^'  •^^  '''^"••'"'  "^  »•>»  ■•  -  •nrxvjK.fn; 

found  ^.ilty  b,  the  jury  upon  .„y  ..:; .  .^e  th.    J:,,:     ^^^.l.^ 
acter  may  bnng  ,t  to  public  no-,  i,.  ,....  ..  .  .,  ,,..t.  «.  nr«nycha« 

and  without  any  trial,  he  may  b..  .-.n.lonu  d  hv  r-Mic  o  ,i..      «d  1«S 
bef(.r«  the  community.     Whi!,i  we   •.      not -h.w,  .  f,  .    ,     .    '""  ""K"°«» 
tion  th,  mere  feelinj.  of  the  J       '  v^  •„ '   ^  ,    '     1 1    7      "r"?".""* 
thepro.pectofthi.Lealof,„  :;  J:^Z1:: ^Tn^J^^:^ 

b<,x  a  pl«..  of  dread  to  iu  innocent  n.-c.„.an  . ,  „.i  ,o  depnv.  Ju  tke  o    t^ 
fulle.t  opportunity  to  obtain  uwfu]  le:  .1,.    .v.    A?,,,  •  xZ  i«uon. iimS.    ! 
to Jie  use  of  partiea-  character  in  civil  ca..;  ,.0  L,    ■     i.^^JK'    J.': 
degree  apply  to  the  u.e  of  witne.«,.' .!,.,«....;  for  no'  long  experience  "t 

trmU  u  needed  to  convince  one  that  the  da.,K.r  of  the  orotrTetion  „f T 
ceeding.  the  confusion  of  the  issue.,  and  ^T^n^:,!^^^:^^^^^: 
co„te.t  between  neighborhood  factions  is  equally  attenLnt  u^r.trevi 

It.    n^A  •"'"  "''""  P'°'^'»«'*  .gain,t\he  abuse,  of  hTkind  „,  Z 
dencc."    Con.idering  the  comparative  triviality  of  its  value  and  thp^L 

LS  th  7    J:  ^"l  T"  "•"  """"y  "«  "^  •  """^IJy  good  mafwill  u.„X 
tell  the  truth,  and  the  widespread  dislike  of  the  witness-bo,  (due  «3v  to 
the  license  of  counsel),  it  would  seem  desirable  to  consider  the  exScv  S 
abandoning  once  for  .11  the  use  of  this  feeble  and  P^^tty  claL  ofeS.^ 
A^^her  and  more  advanced  generation  will  poesibly  peiJuade  i;;irto  th"" 

*  Compare  f  1610,  po$t. 
10S7 
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"<«  f«  eiprcM  to  brinir  in  Ma  train  .  Iw«(  „f 

«  to  ol.»ract„  ar.   ,.r«r.i.v,J|»  ,„J  «,metim«^  ..T    ''•\"'^"'-     Th««  coital..,,!  Im,,,., 

•r^  u..l,m,l...l  a.,.l  illi.,.it«l.|.      J„  ,  I  Jp    *  J^T  T  r^"'  ""•m..*lve,.  a.,d  re.liy 

•"  tJ.e  ....«t.r  .h«  vicinage  i.  c.„v».^  -^  diljuilti  """'"'»'^  ""*  ""•  ""«««.  «»•• 
8  "--•    Kind  of  Charaotar  •   Va.._4*_ 

t;  a  witness,  the  ,ir.t  ,„e«ti«n  i     wS  fc- J..f  T     *  ""  ''*'^"  ^'  "*  «'v^'» 
"'-  nrK...ne..t  is  to  In.-  „..«i„Ht  „r  f..,?!  "^ ^''-""^'^-''^  relevant  ?    S,nc« 

Tl..«  n.us,  »H,.  «n.l  is  univenutl  y  co„c*d^|  tX  i"  ''*"'-'"•/-  ^r.//,. 

«"«v.     ( •han.,>...r  for  truth  .8  alLvaTT  ' .       """""'•«'«  •'"•"is  of  i„f..,. 

«"y  other  trait  or  q.,«,it,  '.     ^^i  .2.  ."rr'""  "''""'"'''''•••     M"«.over. 

.^.  truth-toiii,,,..  Th.«  irad<,  J \rthTZ7  zt'r ''''''" '^'''''''y '^^ 

•le|«rt.ne„t.  namely,  whether  bod  J^l  J^J^'^Z        ''""^"'^""^  "'  tl.i. 
''^  *"'' *«'"%  in  l«rti.„l„r.  ,a  adm  «  ible  *"'"""•  "'  """«  """er 

ihearfjiiuient  for  tlie  us,,  of  I.,  i  .        i    . 

i-.  in  hnef.  that  it  „ece««arily  i„iTr„  it"T'"  '"  f''"'^''  "  *''"- 
c;ni«n,y,  that  to  „how  geneml  mor^^  J  ""  'T       "'  "'  ""'  '"'^'-tellinK 

;'-*-7'-"^' ■'  vem.-ity'^and  that T le 'reTisX ^  *'""'  ""  '"^^"•"•'« 

t"  ohacnatioM  than  i.s  the  latter     The  f  lul  """^  """^  »*t™yed 

.-u«  phraainKs  of  the  a,«„n.en7 :  '"»  P""*^  '"'w^™^  the  v.S 

10.M.   H,i,l,nrir,  Trial  .-.  How    S»    T 

b-fo«..  ..„t  i|,i,  ii  w,,  r.t  ^  r  TL""  ^'•''"•'  •«•«  -vr  hear  fal^  wT     '"    ■'"'""  " 

l8-.»ft.   r*.m„    lis-  »        "'  wer»  rea<ljr  for  any 

t-.  Ill,  •«,„,.  T   ■?   '      "'  "■''"""  »•"«  fckl.-.«  of  ,1,.  '■"  '"  '"  '""  ''»Wt.  ,^ 
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twen  morkad  hr  pl»tjr.  rirtoe.wid  troth  ?  ...  An  unprincinlwl  m.n  .t.k      u 

-«^.--.  ul  I.U  curlier  on   'J:::^^\lZi'^'  '^^^J^I^^jTll'  T""'  '"^ 
weiKht  ....I  ii..|wir  the  credit  ol  .•itn-.rhrJ.lh  k  .         "**'  '"'"'•  '•^"  »»"• 

«h.rm-..r  IkkI  Ji„  truth  ?"  ^    ''"  '""'  *'■'•  -l^WUhaJ  „o  g..„.r»l 

K17,  A#«rc,.  Sen.,  in  IMrman  w.  Hot,  18  W«ml.  M«    161  •  "  Tl...  >i.    ....... 

.  •..««.  .*«.«  b.  ««ght  through  hi.  g.n*ri  "K.r.1    hiSL,^',  ..^no"^' if'  °' 

If  the  inquiry  be  oonAned  to  th.  geiienU  wnutMion  of  thTTL  ''■'"  "°  .*"•*'» 

"KM.,  hi.  u.ighbor..  it  will  happefin  «>u,7^  l»t  .  ^it^Thl ""'"'  "/  '""" 
ch.rwt.ri.  d«™T«ll,i„(^«,*^.,U„«,  to1«p««  h?.  t^„!^  r*?'  """^ 
«Mqu.lili.d  wight,  .imply  Ua««.  «endiM,it,  m.y  hHl  WrrJuZ^L^*"  '"7/'»»« 
~.  .l«u..  in  th.  eulogy  of  hU  »io«,to  L»..ttJ^»|L  J^:^'*  '*"'T«'''"""» 
r»n»rk  of  hu  MquidiitMc.  Or  it  «.«  K.™!.  TiT?^  T^  ■Mention  or  elieitmi  th« 
or  irrupt  .  iru..t'nr::.  Z^  dTbt  STf^^Ju  i!S,thrbT"^  °J  Z  ""'"'''^ 
to  «WMr  fairly,  yrt  from  ouition  or  aJ^nUU™  h  T  ^'  °"«'"  **  ""»«'™«l 
wn^ityin  hi.  common  lnt.^1.  „,  ^  "  "?"  ^J^*^  •"'"  ""^"""^  «'•'  «•"•«! 
Ui««j/ which  would^J^^TLL/'Ti  '^  tacJtumit,  .  .  wilful  Uilh.  J'enur- 
On.of  th.gr.rtlJ„rfrof  ,„"."'^        "  'n.pregn.bl.  to  thU  form  of  inquiry 

of  their  ,.1.^,.  lK.n«ty  ^  cr^TbiC      rti^/'*""^:'  T  »«»" 'W.  t..  judg, 
ttii.  principle,  th.t  ui.d/r  rhe  «^».  r    "       »  •*■"•  *»'•'"'''"'.  '"  •ecord.nc  with 

plying  thU  d.aci.ncy  of  kno-SI  ^ho^M  IT  ^J^'  "*•*  "^  '"*""  *  ~""«  '»'  ""P- 
right.  of  th.  wit,»Mi,.'.  ■"""'•^  •*""'"*  »«  ■"•'^  ••  woiUd  b.  oomprtibl.  with  L 

or  1...  luring  proUtivelv    r2»  ZJ^/i,  **'*'^'**'*  ^""^  '°"""  '"  "'  «'">« 

another-,  b«.  ^j^nerl'ril^^^^^^  It  trlf  »' '"  ""^'-'y  -''"«.»  a.  U. 
data  and  to  ren  JnT.  "  pm  „„  ^2^  ^  ^  •^T'^  '""^'^  '"""  ""*'"^'" 
of  opinion  on  F-i^XSo  "  Xt  ^"'k''"'  ",''  ""  ""'"'  '^''^^'«"«=- 
tively  .mall  i,  the  .pi.^c  Inlrvl  ,l^^^f^""'  "'  *"™'  *'"«'>  "  '«'»- 
and  (a)  that  the  iSenuT^nH  Z^^''^' ""*"""""  ""»'"»'''"'««^^ 

largely  Lr^aaeS  whe"  he  Ja;  ^'oZ^  tlT'T  **!,  ^'!  "'^'"-'^^  '" 
abusing  thoae  who  are  called  a.' wTnfJ^  T  .el^r"^  ^"^  '"^  ""'''•^  "' 
the  variou.  aspects  of  the  a^u  J"t "  ^*"  '°"°^'"«  P"~**  «I'"»«t 

th.r™".lch.rwt.rof  goodorof  b2  b^t  iTc^nn"?  '*'•?^ "  *?  •"*'"•  ""•"  »« 
g.n.r„l  character  i*  p„^  cert.i.,?, ',h..  ^  """''  '"*"  ''"'>*'»ff  *''»»  «» 

«f.  th-refor..  w.  wo*,d  C  «^  fudc men't"::. '"  ""*  '"i.'"'  *"*"  *"  """I-o-ition. 
rice  or  virtue,  it  I.  nece-ary  wT^  .,,  t  I XlS  ZZ'"'^  "'^"*  ■'"  '"'  '»"''""•' 
r"P«rt.  ...  A  p,nm„.  ihe^for.  whnl  -i^I^T^  L'''*.*'!'"^'  "'  ""'  Particular 
po««.  .nch  a  div«  of  vemcit?'„  ,r!„^.U^  ."^'  '*  '"^-  '"•'  ""fith.tan.ling 
••-.  -  or  not  ,»7onIv  I,  aTc^Siil,  b!!!''  2'?  .'°:r*  '  •"""  "•'"  •  •"'»  '"'..h.r  b. 

Htx.  r;rr,.,.  J..  i„  rarr,r  T   r-         '  !  T  !7  '"*"  '''*  ••''««cter  for  trntb.' 
i"B  M  t<.  general  ch,«c Jr  ^..n.a^^ri        "T"*  I*"  ""  ^  "'^*  '"'«»-«  »'  <»»-tlon. 
-I  i..jurtto.     Clanntah  witnj^"rhl1„^,^    °"''  IIT  *""  ""^J«' »°  «^-»  •'""• 
•inMM.,  who*  Intorcour..  and  bu.in«.  .«  alway.  limited  to 


1933 


TESTIMONIAL  IMPEACHMENT. 


•  P«rtteul»r  elut  of  kindi«d  ,niri..  -i.  ^^"''  **^ 

mean  hi  correctiieiw  in  k..  •     """**'^"-  28  Te«.  87*  asi  ■  •«  ivhr» 

""...  Mhe.ri^,*' ::;^ '"J !'7„ "--Ho,..) I. in  ^ZL, h?;; 'u?"'"  '•""-•^ ^ ' 

directed  t..  the  point  » tT.  ""  l-WHtion  be  one  of  »eracit,  ,rT  '.'  "■*  '"^"''7 

i»  derived  /mm  tl!l  i,     .  ^    "*  '"l"'"^  ""ght  to  be  «  ♦A-  ^  ***'*•  ''">  'h'nk 

^..2;;ri"''i;"^-"^  "^»  t  .t.  ".".i  -  t?  "-'■  «"". 
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better  aide.    Attacking  a  witnM.'  chawcter  is  often  but  a  fp..hl-  .  -.  •    • 
t.»e  contribution  t»  the  pr.M,/  ,.f  the  iwne ;  and  i"  Jrawbnck.  '"•?*" 

n,.Ht  en.,,ha.si«,d  for.n  where  the  broader  metW  o  au^l  T""  i"  *''''' 
.....tern  .pint  tend,  to  confine  thi.  mode  o.ltoiunr 't'"^^^^  ''''' 
«n,l.  m  the  minority  of  jurisdictions  which  JeZT !L\  "•'."'**•'«'  !""«»•; 
«nnH,  of  trials  give  the  Ller  an  uneS^tgTpLs'?^^^^^^^^  """"":?•  S« 
nature  of  such  evidence.  *  ".'pression  of  the  unprofitable 

oflid'tntrchrSrrp'^^^raTr-rinirSrr^^  His.ric«„y.the„se 
a  more  primitive  notion  of'hTman  natu^  iViXd  .7w  '"''  T  ''  J'*'' 
question  down  to  the  latt^'r  part  of  the  iSft.  S.  ""^^  '""'""' 

transpL-nution  in  .me  ororj^!^ ^^.'''tT^:::^^!^^^  '' 
«,me  obscure  way,  an  opposition  .et  in.  and  the  propriety  oPlin  .  '  ° 
for  truth  only  was  advocated.  By  the  first  part  oMhl  ?«^  *  "'""''"' 
had  b,.en  reached;  and.  while  cLn^teffo'Ttru  h  onlyTi VZT.l" 
fundamenul  re.,uirement.  the  estimate  was  allowed  to  1 J  ZIJ^       ^  ""' 

ness- knowledge  of  the  other's  genera  dTarectertitt^.h  °"  "'' ^•'■ 

became  a  compromise,  i.  e  "  KnowZ  h  !  '  .1        ^^  '"'1""^  '"  ^""n 

lieve  him  on  oath?-     I„  EnUth      *    f"'  '!'"'"'«=»«>•.  ^ou  Id  you  be- 
that  form  of  quest  on « a  slight  ^„„'         "  '"''  '".  '^'^  '^'*^''  *»»«»»  "»ow 

other's  j-eneral  qualities-  but  it^tnZ    I'      ^    .       T  *'""^*  ""'"'  »»>« 

purposes  of  provina  by  renutP  .,»„?™i  T  •         "'^'  *°^''*' '«'  the 

for  Iren-city  only  i^^.tlL     Tbi.  •-  ^^       -"    "  -"  ""'"*''''•  "'"^  '='"'™'='«' 
T„  *i  •       ■"«'*«•    This  IS  the  modem  rule  in  Encland 

rency  ;  and  n  one  way  or  anotl.»r  .k„        .  •■"«"«!,  m  i8io,«  had  wide  cur- 

gave  adherence  to  tha't  opir  "  T. t^T^.r^^^f  "l  ^"""''•^'•™'  «"'"' 
South  and  the  Southwest  ^  *  w.thsund  it  are  chiefly  in  the 

•  /W,  I  19S». 

♦  Swilt,  Kvi.(i.|ir».  |«3. 

Smith    47   i.1    Aid    i  ■'•**.  i»r  i\aiii  I  o  r. 

omiio,  «7   M.  411   (■ame);    1873,    liidlaad  r 
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ism' II       •    "  ^   '■    •*"•*•  •*  "'    W*.  S85- 

ff  •  "Y«»Port  r.  SUK,  S5  W.  .WS.  .i,J'  jX* 

l»«  (ex.  Ia.li.,f  rh»i«.-,«,  f„,  hon..!,)  •    ,^ 

Mtln.rny    r  lrvi„,  m   m.   ,75,  »??":  80   M 

•''"""•Kliinn  I  .  H.  (^o  *   11.1.  ih   a    1 1   .  fci' 

i.l  III  14  J  ..;  "•  '*•*•  BvMnir.  Stat*,  los 
i.l  MS  ;*'•  '•»••  Mrt"i>t.hei,  ,.  Stat..,  109 
H..  .11.  ,  I  ■  ,"'"'"™  •"■  8l«t<',  I  2  ij.  I  ji 
»"«  chancier  (w  chntUf),    u»7,    Wbiu  ". 


1924 


TESTIMONIAL  IMPEACHMENT. 


[Chap.  XXX 

";«•).     Bm  thin  rwtion  ma  tniu.i  ..      • 

r«e.  the  nil.  of  civ.  "  «  m?    V?.,*"  J"',"'"*' 
.State,  sr  ij   .1,14 .  info  V,**''  '^//,  >»rle>- ,-. 

(U.N   IMl/ltS^;,     |,:^1    ',»   "*".■  h.'-VT 

•••••r  fur  clM,ti,v;,d„,  ,ij|'.'    H«JT' ". '".'!'"■ 
Sute    1.1,  id    .wi.a;'^'*'^;-  Jo,   ;,il*rr,'",r- 

•h.  .nHiihi  iVv*r.  'wit'^e^^'  iri;:'"  '^"""f 


>^tMf.  lU  i.i    10,  W  S..  Ill     A/i.l;i  •  p  r  I. 
^^■•"-"^   IRV..  n,.,«„.,  ,   ,st«r,  l.'i  Art  iSi' 

pr..|-r) ;(„/,/„„„„.    ,.    ,.    ,.    ,   .       ■•     " 

l^.fl  1    ■  *"  '[*"'"'"){  "lit  th.u  the 

««'  two  .malmo,  „a,n„,|  \„  „„.  ».,.,    .^'"^  '  * 

89"  r;.l;"r;' '•"■  ^"'•'  ■■'  "•""■'i  • 

*...n.,,,,    ch»™.;ter  for      l.wi.v,    exel^Mlt 

civil  ..,«..  KJnertVi„.«i  1;   ■■•'"*'  "'»'  '" 
•Jomtioi  :,H   ii,  r,  ill",'"'' "™-'  '"  'I"' 

«••  '■  AntUv;;i'i;;V'r7S''7i"*''« 


ri™    '  =  "•«».  .state  '  vS  t  «  i.l  "rri-f 

yet.;."  al!S4  HM*  C™'  ^"»'  •"»'■ 
I».  7.18,  78  N   W  -(«:*-  Sw-vim,  108 

State.  ,1  K.n  4-^' ?5a  *"•;?•■;  '»««■  <""ft  r. 
-ter'for  ."^U.^  ,','^;„rj*  J-'-^?'-  .h.r- 
Siilan  21  ill  iii/.  .•  '•  '•91.  <oate«  r. 
-.MH^toiJii,^  ./:;  ™  7,*f  •  7«  «'.«  pra,..i... 

S'  i.f .U':t™'  '.■'!""«'■«<"  •iSi.ii.  ff  f.  j: 

(Kenor„T'^!.^V.';    "r,ihie'':r/h  \"\     ?«' 


loiij 


f.'r  truth  or  eermral  L™l    J*  '""■"  '•'""■"ter 

Sot*"™  r?:^" """  '"-r'"™'  4«tl 

eral  oliaU.,. ..  ■      j  "'.'„"""'■  •-•Miiiinmi .-  mn- 

^■"■.  „hi:r;;,r::;,r':n 'i  :^-;:^."'"« 
:■":„';' '"i^,.'",- -.iM,"j;;,«i,:'^::;; 

,:-  "u'h »«..  i,  au«.«.ihi..  '[h4T.  ii h^i"!;::.' 
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be  the  8ul,j«ct  of  mquiry  no  question  can  arise  as  to  admitting  character  for 
any  other  tra.t     But  .u  jurisdictions  where  bud  geucral  chafacter  laj  t 

ISJ7.  Stole  r.  Mav,  142  id.  1.15,43  8   W   637 

dole  I.,  the  U.H.tri..«  of  .„„,  .;,/,A)l"  »»«„.,.« 

f.r  uuchMUIn,  It  i.  ptrliap.  uot  yet  Hiiidl,  .1^ 

.K.«er.l  .hTrnter   fur   .  I,«,,i,v  -   ..lllw^""^; 
K.  «.u.e  exteut  .baking  the  crwiiWlitv  ")     li"^ 

tule)     IMI6.  .State  f.  Hide,,  jw  id.  i4.  63  (a  ma,,  • 

<h««it.v  -l,„it,«|| :  1^88.  •.  c,  »5  id  474   4M 

"^       f  r' ;  '«»'.>"'•«  '  Shrover.  104  id  441  '44? 

1N9S,  Mm*  ..  Duaev,  128  id.  449.  31  8  W  98 
L-.T"'-'  "'  *  *"»*«'.  admitted)  ■  1«M,  Stole  r 

n.>t  «.i.i..t.i.,g  »ei««Uy  .pumrt  male  »it„LeV 
e-,*,„Ulv  aK».i«t  u  *,fenda,.t  i„  .  ^duS 
[^'"f^"  ^"■-  Koi-K  "U  the  »UM,«^|  au  ho^ 
itv  ut  Sutc  .    (iraut .  i.nuU,  V  J  ,  di«,  \     iHur 

bams  afl,„..,„j,  tl.e  pre.e<ii..K  ruliug:  Bwc^ 
I     J .   Maifarlane,    tJantt,    and   Baivlav    JJ^ 

ni.tt^i    Bnrge«    w.d    .sherwlwl.    JJ.rnndt 

a  w'iiT'  **'"'".  *■  ^"'"""'  '"  iJ  m  « 
».  *v.  854  iwomaas  chaatitv.  8<lmittedl  I9(n 
Stote  r  Pollard,  174  id.  «.7.  74  T  W.  %!; 
'™l*  •.  ''«f«'"l«i>t «  repautioi,  for  •  chaatity  »„d 
».o„.l,tT."  «lmiued  to  impeach  him  ^l,, 
J  .  wnt.uR  the  om,„.,ii,  hut  iu  efTeit  diwentiu.  1 

c'vTiix^-  Un*-  jU*  "f  •  *'•»  <'""  *»^ 

I  .  »     r.  H  1»«..  8051);  y„a,la:   1874.  vSUta  * 
Jergiuoi,   9  N.r.  l«i,  lio  (truth  u„lv);   1876 

.  thoujih  ther?"  perhai*  are  exieptioual  cawi" 
miKht  t»  .howD  ;  here  exrludinK  the  ituchaa- 
for  tratti  only  w  «dn„«,i|,le:  1*18,  .Stote  r. 
t'T.?"''  !."."  ••**•  •""*''•  '«*  "-'itt  r 
«T.  h"4  V*?*'  '^'l^*^''  *"r.oh,.er 
I  N  J_^I.  4iW  (Dot  ,Ulo»e,l  t„  |.ro>e,,ua^ 
-ome  ch.rart,r:  ••„  „„„  „,„.  ii  ,  ,J^,  J, 
H  hullv  a.,d  v«  ,p«tk  ,h,  truth  JJZh"u 

J  ..(W6  (    KeneriU  evident  of  Ul  ,m«^,u  ■  lutr^ 
*tj„  not  rertrhrUKi  u.  hi.  re,«t«i„„  f„r  tr^ 

1^  <.M'n«n,  8    N    M    !»...  4»    !'»..  68.  .rmti, 
wt'*?'  ,'"""""''•''•    »<l"li«iMf);     .Ww    iuri 

S58    5fih,  Kent,  r  (..,rai-itv-rhar*l,r  aaaamed 
t"  bo   the  oulv  pro|»r  oyi);    103:     -""■"« 


Kin|(fcld.  19  Me.3TS,377;  1844,  Stater.  Bruie 
U   id.   71  ("mfauioiu"   character,  excluded  I  i 
1849,  Thayer  r,  Uovle.  30  id.  47i,  4.«l  (intemper- 
ate hahita.  exciudeili;  1856,  Shaw  v.  y.meTv,4i 
id  i>J,  64;  1875,  Sideliiih'er  1:  DucUiii.  64' id. 
371   (lautanlv:  cuaiplaiiiaut'a  repuutioii   na  a 
pru«,iiite.  excludeil  | ;  1 877.  Mute  r.  Mome,  67  id. 
428  (proMH'Utrix    in    raiie   cuwpluiut);    Mun/- 
liiKii:  I79j.  llutchiuKX  '•  fa»alier,  3  II.  &  McH 
3»9((teueralch.ir«cter.ailiMi«HUe>;  18U0,  llrowu 
I-.  SUte,  7a  Md.  468.  475.  iO  Atl.    186  (trutli 
oulv;  not  awomaa'aelmiaity);  Browu  c.  Stole 
ik.  477.  480,  30  Atl.  14U  (nut  gvueral  bail  clutr- 
mclerl;  ItfOI.  Hoffuiau  t:  State,  93  id.  388.  49 
Atl.   6.'>8    (truth    only);    ilmt irkiuttn :    1817, 
Com.    r.    Murphy.  14   Maiw.  387  (/Vr   Cunum: 
"  \  idiiinioi,  prwliiuie  n,u.it   iwcvMuirily  luive 
greully  i-urnipled,  if  uot  totally  hwi.  the'  mMsl 
priiici|ile,  and  of  courae  her  rfajieft  for  truth  aid 
her  re,(arl  fur  the  aacn-dnew  of  itii  oath  ")  •  I846, 
Coiu.  1:  thurcl,ill,  11  I'ick.  5.19  (overruliuir  the 
preceiliiig  ca«;) ;  1N58.  gnimiiguiuond  Bank  o 
H-'hlw,    11    (iray   »57    (venuitv  only;    nut  in- 
tegrity);   ls.-,9,    I'ierce   ,:  Newton,    13   i.l    5*8 
(veriMity   only;    allowing    other    ijUeHlioiis    in 
onler  to  make  it  iilaiu  tint  the  >era<ily-re|.ul»- 
tion  wan  not  coudued  to  a  failure  to  juiv  del.t»; 
AM,,,,,,,,:   1856,    Wel)lier  r.    Hauke,  4    Mid, 
19«,ao.-.  (truth  only);  1874,  llamilto^    iCk 
Arl«r    R.    („,    119    j,|    3,^    ;g    j^     ^y     ^,^ 
(chai^ter  for  honesty,  «x.lode.l| ;  l»oo.  I'eople 

citlLlr','-'*  ■;'  *'.*•  *'  •"^'  *•  «9  (wcnan'. 
V??f"J' ,'';', '^''*"",''.  ""elude.!);  Mi,„..„,„: 
/VmTk  1'^  ..'■,  •;:]'»ff«"''»»<l.  IH  Minn.  380 
(trath  only) ;  1876  M"r«l«.d  c.  L„wn.„c-e.  S3  id. 
M..fc!-''?I^*=  '».«/«,>,,„,■  18.10,  Newman  c. 
Markin  1.1  »,„.  «  M.  38.3.  3».7  (truth  onlv); 
lO.O.  Ilea.1   .•  I4t«e,  44  Miiw,  731,  735  751  (aj- 

I88r'\c'"'ri'  "'^  ''""'•  *"»«"■  MK-titntion)  J 
1881,  S,n.th  r  .•it.te.  5*  id.  867,  873  (veracity 
only;  woman,  character  a.  a  pr,«titute  ev 
cludeil;  lleml,,.  StMe  repudiated);  1885.  French 
*•  ^:^^  ■:"  ■"«».  •■'M (truth  only)'  .hW  T  ,ckVr 
•Ju-ker.  74  id  93.  19  80.  955'  "  pr.Ubly  .„, 
chj»t.  ch»r»c„;r  ■•  of  a  woman.  ^xvL,.,\;\vl 
«ehl  J  ,««ry,«tf  hw  opinion) ;  .l/,„„„„  ..  |„^ 
it  ha.  alway,  been  .once-led  that  ,„„,„,l  m,.r7l 

13  »lo  i.36  (    bad  monil  chara.  ter  generallv  "1 
iMy  -•.  Stote.  it,  4ii.  4»6.  ^mUr  (•'^e„™„|  ijd 

.     liiJI"""..''*.""'"  K*i«rally);  1875.  Stat^ 

*  ter    1 ,  18,8.  .Stote  ,-.  ClJiit fir  id  .iso.  390 

,!••"'.':"«'  li'^M'-fr"  for  ■•  h»ne,ty  and  roo^ 
nthty  ,:  l»W.  .States.  Mill-r,  71  ulMtrX. 
•ml  chaimter  („r  niurality  '  1 ;  IH81  Stote  .. 
•■""It.  79  ,d.  13  («l«,.  ^.eiie,.,!  rcp„,«,io„^^, 
conmion  .IrankaM, ,«  .bowing  ,  •  dcterioraL! 
of  hat  K-neralmoral  .hanuic?-, ;  I88.i  Su^, ' 

r88r..««^- !*•'•,'  **   ^^  "^^  I  -morality '■; 
1888.  10.,  95  1.1    474,  4«ti.  8  S    W   7;,;,  ,.••„„; 

II  N.  W  170;  1891.  Stole  ..Sh^.ver.  lo4M    m! 


•*«•■  16  B.  W.  1W6  (approving  »ia(«  ,.  Uraut) ; 


nm 
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TESTIMOXIAL  IMPEACHMENT. 


[CnAP.  XXX 


need,  the  queiitioo  muot  abo  ariu.  .k„*i 

.Kn.„,t  .he  use  of  bad  Kc-.t.^l'^haLt.X  ia  I  ^^'''"'"/ "'*''''*^ 
tram  a  numl^rof  co„se.,uential  ditticaluL  »" ct «    k"""T'^^  ''""«»  '"^^ 
""'  »'"'""«  "-"""^  cached,  i,  that  ialteof  ,     .  ;  7^'  '«*^"'Pinion. 
qmres  that  tile  line  be  drawn  at  l«.  M      '^      .         ^''^ '  d«">and«.  policy  re- 
quality  other  than  thuttTrdt^l^Lrj.lii'''-'^''  ""  ''"'*  ^  '^^'^ 

!:..'!-:    !"  W,^    us   ,„„«,  ... .J"    '^  ""'•'••«'•'«•-«.  that  h.i.„ot 

Hlied  u  t..  k.:- "-    '  witiMM  Iwriirir  may  ba 


of  Cnwin    ,/      ST",:?' '•''•~'«'i«''»  opinio 
I'eopte.  .1    Hill    ij«  iL.V  '   '***•  •'"hnaon   i-. 

'-» -lW1;^.;p^^'2^h"•^'J2:?•^,"""'•'"•'•^• 
(0-N>„|,.j/.r,-  J«^.    Au'-n.    1     Hill    ijg 

in  l..-al  corlX?.."  ;'l".f:"«'^  .-•h.'*^" 


il<*<l  ai  f,  beiniTa  ;;i.r:r"  '^'*"  "V  - 
itronlilV  iL.%,'^'"^.*  <^'   C.  C.  44 


S'lHlft 


BO*  hoflMt/   ud 


•P«t«"):   |„,    "lark  J   i.  r'  ""*  '"  »"  >»■ 
It.n.r.1   li.1  Ki,"'' •♦,'':"";•»«••  •-•er; 


loot 


ban  appl 

(vera.it,  oi.lv) :^M  ^Ji*'"';,'*  '"'•  '•« 
'•i)pHi  v  fonJ  5  u„l?T^''  *"y'»'«.-  1816, 
'iraa   7(j«.  ;o«  rtr.,ti.       1    '   *  "'  '■  '""«•.  • 

'■"  -"nir.i.^hi;x  zfd'  iL'h  "'•  •""-• 

war  "uia  into  ~.»IS  .'"  "•"•ve  on  oath. 
»'.«««,..  I8M  K^'hltZI^*  (♦.rarity  w,lv)j 


n  ita 
lion, 
r  ro- 
cific 
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entitled  to  credit.     But  yon  oannot  nrore  tl..»  k.  i..   <i. 

the  K..«r.l  r-puUl.o„  „    U,.„g  .  thief.  pn^tituW.  .uunl.r^r.  furgerililS^r   S-l  " 
•*m.Jl*f,  or  tl.e  l.k. ;  *ltlM,ugb  .«,h  Md  every  o(  «uch  offence.,  to  i  Kre,tor  o7  l^r      III' 

7n«ry,  itea. :  •  It  h«»  been  praMed  upon  us  with  earne«tii«*.  1.  .1     1  .  """'V     > 

diti..„  of  •  puMie  .^tituterbein,  t^^oet  aei::ird'r„::iiL':r:r^?::.lr 

iiig  that  eeii  be  tiiiaKined.  neoeewrily  preeupponee  the  abeence  of  .11  ...Jli.i  ^ 

jepeciaily  thatof  re^d  for  truth;  an^t  U  ul^fore tl^^e ,  iL  ^ c.^^^^^ 
Uo„  of  p.  .1.0  pr«.t.tutio„  n«....«rily  include.  .  c«„.mo„  repuU.lio..  f'r  f°  ^  °ll  ' 
If  Court,  h^  the  power  [to  change  rule,  of  evidencej,  it  mi«ht  not  be  a  vlrv  i  i^e,.i  ,  " 
ercM.  of  .t  to  attempt  to  g«.ge  cri.n...  and  graduate  i  .tandard  of  vice.  anVf.nSi  i" 
LnathHom.  deplorable,  aud  e^u  deteauble  a.  i.  a  condition  of  public  pnJl.tS    JT, 
not  the  only  v.c.  of  a  great  kindred  ;  theft,  forgery,  ewindling.  drunken..^  Jan  bl.i 

rice  neceuan ly  ,„clud«.  the  reputation  of  another,  it  would  be  difficult  o  . ay  "ll"' 
where  we  could  .top.  But  ....  [aft.,  noting  the  rule  of  the  Roman  and  other  Iw^l 
he  eom.„on  law  m  th..  reepect  oert.iuly  i.  founded  on  Ju.ter  notion,  of  I  urn  u  ,  .t.^.^ 
for  win le  .  «,  fa,  recognae.  the  affinity  of  vice  a.  4.ot  to  regard  the  te.tlmo"  v  ..  a  wTtJ 
ne»  of  bad  njoral  ch^«,tor  a.  ..K,.e  .11  e.ception.  it  rejecu'.he  conclurnT M  'l^^^ 
guilty  of  one  >n,n,oral  habit  U  nece«.rily  di.po.e.1  to  practi*  all  other..  And  *Ll,^rat 
t^.e  abeoluU  .,olu..on  of  «.  immoral  witne«  may  „,I,rate  more  to  the  pre^  iC  '„  ^ 
the  a.lva..ceme„t  of  justice,  it  recogni».  that  dkutTof  common  .enl  wh.chl  h  "  r^ 
can  refute   that  th.  natural  love  of  truth,  when  combined  withThe  fea    „f  ^.iTrS 

But  a  few  Courts,  restrained  by  no  such  considerations  of  policy,  allow  the 

use  not  only  of  bad  general  chantcter.  but  also  of  bad  charac^r  L.^^J^c 

trait,  such  as  chastity.    One  result  of  this  is  the  recurrence  of  speculativHiV 

ussions  upon  such  questions  as  whether  a  man's,  or  only  a  woma^  s  chl^ct^^ 

Ir'o  Th  '  >  '"'''"""'  ^"'•^•'"  "  ^^""^  '"  '»»^»'  ""  '^^  persona  dii 
T  "■**""""  "  '^"""We  as  a  mere  instrument  of  revenge  for  his 
op|K«.ng  attitude,  or  as  a  threat  for  coercing  the  suppression  of  hnp^nanl 

•  1895,  Stat.  V.  Sibley.  ISI  Mo.  SI9.S.18.  W. 
1«.  (llurgM,  J...,n,..  "It  i.  .  matte; of  cum^ 
mou  knowMR.  tf..t  the  l«.l  ,h.r«-t«rof  a  mu 

«ire.t  hi.  cha«rt.r  for  truth,  wlwn  b«»d^ 

th»t  Hi., lie.  while  it  d.«,  that  of  ,  woniao.     ttZ 

nu  .  ompliineiit  u>  ■  wonuu,  to  mearare  her  ch»!      uJ'm.-J'k  ""^■""•"J  "'g  "le  ilwi.ioii, uid 

.jter  for  truth  l.y  th.  wiik *«.dinl  fh Jl  v<«dL      ir.k^T!^\°""*  9""'.'  P"»  "  "P'»  ""  K""""! 

flauk  r    Strvker,  .1  Wheeler  Cr.  ('«  ,%is  Tt  i^ 

d.«,.,«,„.l«l  «,.!  otherwi*  h..„or»hle  ,LeVnhe« 
[of  the  .«r|  »  well  i,.  ,;„.„  „riul„  „  i"„^, 
cm,.  ,o.iHtry  VM  tlw  ..Jfending  p«rtv  ha«  not 
keen  ,„pp.««l  u  ,|«.l,„»  the  fnr^  V.f  th~  .hi 
.......  whleh  thevfeel  f„;„  .h,  .„,t,..}Xl- 

m.     •  ,h..  h       "  m"  ■'"""  '"  »  "•""  »"•'  f"  •  "< ' 

•Plt-le,  h.d  goa.  i«o  tb.  »rv«..  glrf    Aild 

loes 


T  ^  »  '*'.  "*''•  "•»«*"<•«  the  we»kneM  of 
I*.rd  Hyrun  for  KxnnI  plewure,  •  that  it  hu  «, 
inflrmitr  be(h.r«d  with  manr  ^reat  »n<l  nohle 
flt^T.?""!?  ««rof".  '^harle.  J.me.  K..x,  .i,d 
other..-  C.m,tt.J..»mtr„:  -It  i.  imiH,«.nt 
to  get  at  the  reuon  nndeHring  the  ilet i.ion,  w,d 
the  Maiwu-hoMtta  Conrt  put  it  opon  the  grunnd 

?i5*  •.?•."'  """J*  P""«''P'«  l^h"  teeVimoDT 
■■admitteil  upon  the  groumi  that  the  prwiiiete 
by  her  life  of  riee,  hu  eo  in.paireil  h,  r  mural 


that  the  obligution  |.>  ,|«.|,  ih,,  ,„„h  j, 
no  lunser  hiniliiig.  or  ha.  I«n.me  ni..re  ..r  leiw 
l»«.  if  thn  he  true  of  the  female,  »hv  not  Inie 
"t  her  hahitoal  c-umpaniuniii  .ml  »hV,  ihi.ngh 
there  Iw  .loKree*  in  the  »i,e.  mav  not  a  m.n'a 
dwreg.r.1  of  the  Uw»  of  rliMtitv.'whi.  h  i-miK-l 
hiiia«<jc'iati.in  with  the  proetitiite.  le  nhimn  w 
tendiiijf  lo  pmre  a  <li>pi*iti<in  to  lislitlr  renrd 
the  obli^tiim.  of  hi.  (lath  1  he  mleonlv  ad- 
mit, the  evi,lenre  when  it  hM  riiieti.d  ini..  • 
general  reputation  for  the  viie  K..r  mv  part  I 
think  It  ml.  n|M>n  the  ..^me  fonndatioa  whMher 
the  witacM  b.  nude  or  female  "). 


i 
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4<- oar,  AAA 

n-O-  -peciWc  trait  might  L  t.vo3  r»     .    .?       '"  T^'''    ^^''-""y'  "'""-t 

not  himself  firnt  attempted  t^uri^^^^tV     '^?''«'B«d.  if  the  accu.e.l  l.a« 
S§  '^7,  58).     Moreover,  oveuwl^  thJT  ,!^""'^l '"  '"*  "''"nemtinn  („«<, 
«n.l  the  pr>««c„ti«„  u m^  u"  e   .1  Si  ;.'""'  '/  '"""'•^'''  ^"'  '»•«  .lefence 
the  crime  cha.^..,  (-n^^V^Qr^n  thVi'tr?'  ^.f  ,'""»  "PP-PHaU,  to 
the  stand  as  a  wit„e.,«.   he  pr  sec„  iin  ^1  ,  ^  '/V'"'  """"^^  '"«  '"ken 
§  «90).     From  these  prin^lesToLZ'ZT    ^""  "  "  ''''"«"  ("'"'. 
t".pe«chi„,.  the  accused  a,  a  witnL  may  „  JSuJ^".  ^7'""""'  *''^"'  ^''"« 
•"'/y.  except  i„  th,H«,  juri8dietion.^h"re  i    '^r     '°''"™"'^^ 
Keueml  bad  chamcterl  a  spj^c  badTra  t  r.^'luT'  "  '""*«^  »»  '"'^'"J^ 
Ja«H  of  whether  the  accu..rha,  attend  t         ',"  ""^  '^°  *''"  "«««1- 
relevant  to  hi,  i,.n.x:ence,<  "^^empted  to  use  his  good  character  as 

§  926.    Same :   XJ»»  al  PHa    /< 

-.ot  In  th.«e  iurisdictio„r;„irhn:"Ch?«'t«'"r^ "  •^- 

be  u«ed  to  .mpeaoh.  it  would  logically  fXw?Ll??K'  """'  "  """*'"*  '» 
of  misconduct  are  allowed  to  b/u«ed  a.    h,n  '.''"»  ^^en  particular  inatancea 

"to  say.  conviction  of  crime  wheL,.owSb7"^''^ 
mwconduct.  when  brought  ou    oncrl  ^  "•'""""  *''"^«'"^«-  ""'^  "ther 

only  such  insuncea  should  be  us^d  «"",'""■'""  ^^•''  §§  980.  981).  _ 
fulness  of  disposition.  -  or tam1.1e1o;;;:rv"  7"*  '"  "'"*  "  "'°''  «^  ^-^f- 
consistency,  however,  is  not  ^Zn  i'n  tE7' t!'"''"*^'  '"'^  *''«  ''''«•     Entire 
I"  the  first  place,  conviction  of  crime  I         ^u"^  *'"*  *''^  «'"«='  P^-ciple. 
affecting  credibility  of  charac^r  aTwWi;  hT''''"  •""»'^«'  ^o  be\sed  as 
as  to  the  grade  of  the  criu,e  Iht^e  effort^,     d.stmct.ons  are  sometimes  made 
which  directly  involve  lack  T^i:^ (l7t\t,r'Y'  ^"^  ^"™"  °"'^ 
few  Courts,  in  dealing  with  the  uae  of  .^  fi         ^'  }""  '•"*  •«=*»«'  P'»°e.« 
t.on.  ,«rmit  the  use  of  su^  mL,  ,!duct  S      T'"'?""'  ""  croas^xamina- 
».*.  truthfulness;  but  most  0^1    \^  "*  '^"^''j'  *«•"  °°  credibility 

rhe  rtUiiin  are  ciilliw...!  >  '  '  ""-A 


<../.,  ,  .y^""  "*  ~"««*J.  for  cu„ve«.W., 

K«n«ral,.|,,,^,^;.      "'•»'*'    ""l«ir..  i.,i,.  hi. 
PruiKTl     imii    I        '  '  ""'"""I  to  Krwitv   i> 

Cal.  so.  «  IV   175???,  '  ^"'''''  ••   'li'km,,,   M., 
,   i»«u,    iisrreo  r,   I'eople,  aS 


"itiiw.  only   ill,..-..r  "^  I'imrwt.-r  a. 

For  th.  n!r    IK*"'™  ;  haructer,  a  l„»..,|). 


if 
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met  entirely  either  to  .n  erroneous  .pplicatl  o  "^.iL  "'^  ^'"'  ••• 

.  confusion  of  other  and  unrelated  prindpk,  w"th  tim  1.?^  ^""."'""  °'  *" 

On  .nalyiing  the  nature  of  the  argu^nt  from\^  t„r  k'  '"  ''""•'• 
jtto  be  reall,  thi.:  -The  moral  quaLTof  the ^^^wLt'""";:'  ""  ''"' 
Jrom  the  stand  will  throw  some  Jght  on  the  pSity  ofT.i's';;;';.;.?,'"  " 
because  as  he  sj^eaks  they  will  influence  him  to  be  .  , !«.  o,  '™"'f"'"«"- 
us  therefore  inquire  into  hi.  quality  in  that  Z,tT'  ZZ  T""''^''  '"' 
ment  because  it  beUeve.  in  the  present  inHue^Tof  ihe  2^Z\^A°"'  "?"• 
upon  h.s  testimony,  expecu  and  require,  u.  tTexhSt To  1  ,  k''"':''.*'" 
present  character.  Thi,  much  .eem.  indi.pruWe  B„  it -.1 '  '?^T\  ^" 
that  the  nature  of  the  witness'  charaotP,  «»  \u  "  ^1"*"^  "f'vious 

ance  is  practically  not  Je-i^iT^et  '"Tr  7^''  ""'  .'"  ""'''■ 
an  hour  or  a  day  or  a  week  but  we T«  If'  i      .      ^  ^'""^  '°  8"  back  only 

time  when  we  JaU  r^tL'^^^UT  kl^Tf' J^ofh  """"  "'"^'^  "' 
reputation,  which  cannot  possibly  carry  the  n2 -4  T  !'  *""«««)  or 
...ent  of  utterance;  and.  be^de,  t'h.^XchaSr  o^a^oll'''r1"  """ 
or  less  distant,  always  enter,  into  everv  e.tir^     /  ?     "  f*""^'  "•"" 

.Imracter.  even  though  it  m"y  rexDreL^n    -i    ^'T'"^  °'  individual)  of 

.nent.     Nevertheless' thlTn^th^XC^"^^^^^^  -    '""'  "" 

entirely,  to  the  character  of  a  prior  timf  We  «rl  T'?^' '"  ^"^  **' 

ftep  to  the  argument  ■  for  while  fir,t  ..!^  ."""P'^  '''^•^"'8  «"°ther 

on  the  probabflitTof  p^kb.  he  Tith  7«  T"T  '^T"^'  ^  ^^"'"^  "g^** 
to  prove  in  its  tuJn.  anTwe  fr.ue  f^m '.  !!  ^"'^  '^''  ?"*«"*  «''""« 'ter 

it-  persistence  at  the  tile  fJS^nT  S  tZlTJ''  t  ^"'"''''''^  °' 
entirely  legitimate  one;  it  is  me" Tthe  ohJ!«^  «^P  "' argument  is  an 
2.S3)  from  a  past  condi  ion.  ha^n/LtuL^f  2„.''^"'"'"*  ^  §5  225. 

ance  of  the  condition  at  a  later  [12  P«™anency.  to  the  conUnu- 

at  some  prior  timTl«  or7e«  ^t^nf  i!'°T  ''^"""«'  ""'^  <2)  charTcter 
present  character) 'of  tS  firs  "ft^^e"  ^iTe  '"  '""'^''^  ''"^''^  <»'• 
sion  appears.     For  if  we  wen,  „  ,n  T'  ^"^  """""^  °'  P«»«ble  confu- 

tion.  ■■  May  eharac'e  It  .  pri  ^  Z  ^^  ^'^^^orical  answer  to  the  que  - 
probably  not  speaking  he  fn.th  "•  h^.r*'  '"  "^"^  '^''  *''«  "''"«-  « 
'baracter  is  »^  usabfe  a.  .low ng  di^ctlv  trt'th""' ^  '  ?""'"•  ^"- 
truthfully  or  the  reveme  ■  v«f  V-       T  ^  **"'  *'*"^'"'  "  n««^  speakinjr 

character!  and  the  at" '  T  .hTtJ^'rl?  "'•"""•^'^  toshow^reS 
-suci,  a  paradox,  many  CouS,  notH  ^J^^'^"^^  desired.  Confronted  by 
-ives  ,*li,ed  to  accept  one  iTh^S   J'  "P^''-^*""'  »>«va  thought  them"^ 

,o.  „.  J".  "^'P'^-  ^'«  --et  .oluuon  ««mB  to  be  tnat  prior  ck,r>uUr  at 


f  VSfl 


TICTIMONIAL  IMPKACHMENi 


[CuAP.  XXX 


My  timt  naif  U  admitUd.  m  being  ralsvant  to  ibow  pnMot  chanctor, 
tnd  therefore,  indirectljr,  to  ebow  the  proUibilitjr  aa  (o  trath-apeakiug.  The 
ooly  limitation  to  be  applied  would  be  that  applicable  to  all  uae  of  a  former 
condilioa  to  »how  a  preaent  one  (ant*.  i|  48,  238).  i.  #.  that  the  character 
muat  not  be  ao  diaUnt  in  time  aa  to  be  void  of  real  probative  value  in  ahow- 
ing  prexent  character ;  thia  liniution  to  be  applied  in  the  diacretion  of  the 
trial  Court : 

IMti,  Cowra,  J.,  Id  Pt«plt  v.  AUti,  19  WMtd.  900:  « It  waa  prepoMd  to  follow  UuU  oat 
[th«  impoacbinant  of  clutraetOT]  bjr  tbowlng  that  It  waa  alue  bad  Mvaral  ymn  before. 
The  liK|uir.v  U  not  in  lu  nature  limitwl  •■  to  tioM.  Th*  eharaetar  of  the  habitual  liar  or 
perjurer  leren  .vesn  linee  wonid  go  at  laaet  to  fortify  the  teetiuony  whieh  thoold  now 
flx  thn  Mine  cbaraeler  to  the  Mroe  penoa.  Witaeem  must  apetk  on  thii  lubjcet  In  the 
pMt  Uant.  CbarMter  oiniiot  be  brooght  into  ooort  and  shown  to  them  at  the  moroant 
of  trial  A  l<>iif(-nUbli.shad  eharaeter  for  food  or  for  evil  U  always  more  atriking  and 
nore  to  be  relied  un  than  that  of  a  day,  a  month,  or  a  year." 

1847,  Jtennhlff,  J.,  in  Slftprr  r.  Van  Middlrnnrtk,  4  Den.  430  (upon  an  offer  of  the 
character  c.f  the  witneia  four  yean  before,  when  liring  elsewhere):  "  In  speaking  to  the 
quenrioii  of  character,  witneaMS  are  never  restricted  to  tlie  precise  time  when  their  testi- 
mony in  giT..ii.  The  nature  of  the  inquiry  pivelttdes  Uiis,  for  the  evidetioe  must  nt-ces- 
saril.v  n-fer  to  reporU  and  repuution  of  which  a  knowMge  had  been  acquired  before  the 
will.™-  came  to  the  stand.  To  what  period  of  time  shall  the  inquiry  be  natricled  ' 
Shall  it  b«  to  a  day,  a  week,  or  a  month  ?  All  wiU  agree  that  either  would  be  too  short 
and  tli.^t  the  inquiry  may  be  pushed  further.  ...  It  might  be  too  much  to  say  that  a 
character,  wlwn  once  formed,  is  presumed  to  remain  unchanged  for  life.  Still,  the  law 
fouiidtd  on  a  full  knowledge  and  Just  ap(  reciation  of  the  general  course  of  human  affairs! 
indulges  a  strong  presumption  against  any  sudden  change  in  the  moral  as  well  aa  the 
mental  and  social  condition  of  man.  ...  It  la  not,  looking  to  eommon  experience  in 
hnnian  conduct,  generally  found  to  be  true  that  a  thorough  change  from  a  bad  to  a  good 
character  \»  wrought  within  four  years.  It  may  aod,  it  ia  hoped,  often  does  occur;  but 
such  is  not  the  common  onurse  in  Ufa.  .  .  .  No  certain  limit,  in  point  of  duration,  can  be 
laid  down  for  inquiries  like  this." 

1891,  Campbe/l,  C.  J.,  in  Norwood  (f  B.  Co.  t.  Andnwi,  71  Mils.  641,  18  So.  2(P  fad- 
mtlting  bad  character  in  another  place  two  years  before) :  "To  hold  otherwise  would  be 
to  pi.  lude  the  possibility  of  impeaching  the  character  of  one  who  had  changed  his  real- 
denoe.  in  many  cases.  The  rule  must  work  both  ways;  and,  under  the  rule  we  condemn, 
one  who  ha<l  mainUined  an  unblemished  reputation  through  a  long  life,  in  case  of  removal, 
and  had  occasion  in  his  new  home  to  prore  his  good  character  where  be  had  spent  his  life! 
would  be  denied  the  right  to  call  wilneaaea  who  had  known  him  at  h»  former  residence, 
because  not  acquainte<l  with  his  reputation  at  his  new  place  of  abode;  and  one  who  had' 
not  lived  long  enough  at  a  place  to  Ucoma  known  there  would  not  be  able  to  prove 
reputation  at  all." 

(2)  Another  solution  is  that  prior  character  should  not  be  resorted  to  unUu 
for  some  reason  pretent  character  cannot  be  directly  shown,  either  by  the  wit- 
ness on  the  stand  or  by  any  witness  at  all.  This  solution  is  not  an  incrrect 
one  on  prm„:;„e  ;. «.  it  recognizes  the  relevancy  of  prior  character ;  but  it  is 
objectionablf.  fn  policy,  because  it  imposes  conditions  not  always  kept  in 
mind  in  the  hurry  of  a  trial,  and  because  it  complicates  the  proof  by  un- 
necessary restrictions.  Moreover,  these  conditions  for  admitting  such  evi- 
dence vary  in  different  jurisdictions  and  are  never  systematically  laid  down 
in  advance  so  as  to  be  easy  of  application : 

loss 
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I8.>S,  fhrrtil,  J,,  in  Willmr^  t.  GnMitnamti,  SO  Vt.  887    ••  ft  i.  ..II  -..uj  .i.  .  ... 

U  proper  uiidt-r  mom  eireunwUncM— m  in  csm  &»  lm»..„>.i.        •.  .'    .1  ""•T 

«,.  ,-e.tioo  U.U.  pu.  u..*  h.  do-  no.  .I..OW  ZtiXz-ur":  'orti',:::: 

not  iMara  it  (uJked  nbout  rtrtM/y,  or  in  mom  oliu-r  wnv  iii.i.lyin-  h^w       ,  °.       .  .     •"" 
h.dch«r,cr-ioi„<,uir.of  hi.  m  to  hi.  kno^Z^o^'t^^f^^l'J^^^^^^^ 
think  thi.  .honM  b,  don.  only  m  following  upon  ,uob  .  k  ...I  „f  ..*!  "^  ??'     ""   *' 
.iK,r.  i«.„»Ud.     T».e  ;,r««.,  .b.ra.Ur  if  th^po  nt  i,?  Lul      Wh.t'L.."  H    T^::: 

«i.n«.  i,  .uch  .h.t  it  f  irl,  ntii-  ,h.  l"u.  of  U  JriLl.  „,  JT.T.  l"  '^ Ir'"*  "  t 
o.h.r  witn.-^  raiting  to  hi.  chnmcUr  U  or  n..r  th.  Z.o,  tL.  .hI  .1 1  ,o  tZTw 
h«  ch.r.ct.r  U.  truti.  «.l  ..n^it,.  or  in  e«.  th.  p.r«.n  who..  ZTj^.^tiu^^^ 
mnov«ll>.yo„d  the  jurlmliction  of  th,  court,  or  ha.  l..,n  tran^inn,  «^  thU  ChM^ 
ii...d  ,n.i  k.^wn  r«i.d.«o.  for  .  tim.  .ulBci.nt  to  ,n.k.  .  „p„t«tio„  f„  truthful"^ 
r««rt  »..,  b.  h^  to  ,vid.ne.  of  th.  r.putatio„  of  .uch  witn«.  ,t  the  pll^  o   hi,  fo"!^; 

(3)  A  third  «olution  attogetlur  txeluda  prior  character.  This  is  wholly 
incorrect  on  principle,  because  it  is  founded  on  a  fallacious  analvMs  ..f  the 
problem.  It  is  objectionable  in  policy.  Wause  it  excludes  a  class  of  evi- 
dence  often  meritorious  in  iUelf  and  sonietimos  the  sole  kind  that  i. 
available : 

1878.  Dnwtr, .?.,  in  ruk*r  t.  Conway,  31  Kan.  29:  »Imp.achiBe  tentin.n...  i.  r  .  .k 
not  believe  wlial  he  My., -that  he  M  .uch  a  notorious  liar  that  he  i.  irenerullv  diZ 

r.fonn«l ;  if  it  were  good,  he  nay  have  becom.  a  mori  w  Jk."  '       ""'  ''"• 

Of  these  three  competing  rules,  each  linds  a  following  in  some  jurisdictions  • 
but  the  last  is  little  favored,  and  the  first  is  tending  to  predomlnatT?  ' 

«  The  tuWumng  ritaiion.   Inrlnde  aliw  the 
rVn."  i"'7'  ""  "'^"«"'''  Pfi'T  ih«rwter  («.»,, 

hji.    .hortly  More  „.,„„ve,|.  a.lmilte<l) :   IH78 

Pl«<-e.  three,  f  an.  I*f.,rp,tt,|„,i„e,|).   i^gj   v„. 
.r..UKh  r.  St«,e.  10.^  i,|.  4.I.  IH  Ho  ;j8  (rh«r^. 

Itj^  f^™   "1  '".*"  :'"  ""'"'"'•.V  where  the 
1»,4    Mri..w  ,.  (,r,re,  29  Ark.  I.1I.  |.1«  (within 

hefore  in  an.rther  place  wr.  received):   IH77 

LT^o'v^'^J?  '■'■  •"*"• ''«'-"":  ch.r^: 
ler  two  jeani  before  in  another  place,  held 
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improperly  rejecte<l);  Connrrllnl .-  1846  C«W. 
well  r.  Sute,  17  Tunn.  467.  47a  (l«wd,-honl»i 

I8«8,  Watki Stale,  »-i  (ia.  mi,  «  .s   j,;  ',,5 

(rormcr  chsnuter  ailmiiwil.le  Huhicct  to  diacre- 
tion;  hero  a  rhar«.t*r  .1^1,1  year.  l*f„re  in 
iT'-f.   ■.."'MT""'"'"  ••"'"'«  '*'"  '»'"'  "'••nt, 

?^"iM  Til'  <."'"""■■  '.*"■  ""''"«•  ••  >*'»fl«T 
17  III.  4S.I  Icharacter  in  another  State  than  hia 
pr.wiit  reKiilence,  for  a  |ierio<l  of  ten  tean, 
eiMlinc  eight  veam  before  the  trial,  admitted  • 
It  the  witneaa  did  ao  reform,  it  waa  quite  aii 
eany  for  the  plnintitT  to  prove  that  fact  a«  for 
the  defendant  to  prove  that  hi*  1  liaracter  itill 
continne.!  I«»d"|:  1877.  Hlaiklmrn  .-.  Mann.  SS 
m.  222  (pretmlini;  caw  approved!;  1897.  Kirk- 
ham  c,  l>„,p|,.,  170  id.  9,48  N.  K.  465  (repnta- 
tion  at  a  place  !eft  bv  the  witneaa  four  year- 
nefore, admiaaible) ;  InJiana:  citatiuua f rom  tbia 
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§  929.    Same :    Charaotar  post  litem  motam ;    BfliBOt  of  Heanay  Rule.     So 

far  as  the  foregoing  theoiy  is  concerned,  it  is  immaterial  whether  the  infer- 

jurisdit'tlon  on  this  point  may  be  ignored  hy  offered ;  temble,  that  rbarkrter  at  a  former  time 
other  Courts ;  duriu);  more  than  aixty  years  the  and  other  place  is  adinisHilde  onlv  wiiere  the 
roliiiRS  vacillated:  1841,  Walker  i:  Stiite,  6  residence  at  the  time  of  trial  has'heeii  brief); 
jJlaulif.  3  (at  time  of  trial  only) ;  18.^0,  KiiiK  r.  1898,  Silioep  v.  Ins.  Co.,  UU  Id.  35H,  73  N.  W.  »M 
fi  „  ■    .  ,^     ...       ...  (in  the  absence  of  permanent  residence,  reputa- 

tion at  a  place  lived  in  a  year  before  for  eitflit 
months,  receiveil);  1900,  McUuire  t>.  Kenelicli, 
ill  id.  147,  82  N.  W.  48.1  (reputttion  in  another 
town  seven  years  before,  nut  ailniltted ;  other- 
wise if  he  had  only  recen:ly  acquired  residence 
at  his  present  place) :  190:2,  State  v.  Priiis.  — 
id  —  ,  91  X.  W.  758  (reputation  in  another  city 
several  years  before,  admitted  on  the  facts) ; 
K'aiuuit:  1878,  Fisher  v.  Conwny,  21  Kiiii.  18, 
2i.  stmUe  (character  at  the  time' of  trial  only) ; 
1891,  Coates  v.  Sulan,  46  id.  341.  34.1,  26 
I'ac.  720  (character  at  C,  whence  he  h.-id  re- 
moved to  his  present  place  less  than  a  vear 
before,  admitted ;  "  there  is  no  arbitrary  iron- 
clad rule  in  relation  to  snch  evidence ;'  some- 
that  exact  time  (of  his  Uwtimony]";  so  that  times  it  may  he  sought  some  distance  away 
evidence  Is  to  be  receive<l  "of  his  character  both  in  point  of  time  and  space");  kenluHi/: 
within  a  reasonable  time  before  the  trml."  as  1869,  Voung  v.  Com..  6  Hush  tn:  (charaiter  six 
pointing  forward  to  his  character  at  the  time  of  years  before,  in  another  countv,  excluded ;  the 
tpstifying.  wliich  is  the  objective  point;  here  time  of  testlfving  iKjini;  the  true  stanilpolut); 
admlttlitg  character  two  years  before  in  another      1874,  Marion 't>.  Lamlwrt.  10  id.  295  (no  liinita- 

*.!»■.. n  I.     IQ?T      l>n. ..)«.>..     U*..*»     Ki::.!      Ann/ 1.  ..! m.  .    .1 .  .    .,         ..  >..         .     • 


Ilersey,  2  Ind.  40.1  (good  character  before  suit 
lie;;uu,  proved  in  reliutttl  of  had  character  alter 
suit  begun);  IfSl,  Kucker  v.  Heaty,  3  id.  71 
(former  bad  chanicter  not  admissible,  except  to 
corroborate  a  b:id  one  at  time  of  trial);  1862, 
Uogfrs  f.  I.«wis,  lit  Ind.  405  (same  as  Walker's 
(;H»e);  18t;.1,  Aun>ra  c.  Cobb,  21  id.  .MO  (same) ; 

1886.  Abshireii.  .Mather.  27  id.  381,  .184  (at  time  . __  ,.., 

of  trial  only,  thuugli  there  mav  be  exceptions,     several  years  before,"  admitted  on  the  facts)'; 


the  neeil  of  which  the  lm|)eacher  must  show 
here  character  five  vears  ))efore  was  excluded) ; 
1870,  Cliaiice  '■.  I{  Co.. 12  id  475  (like  Walker's 
Case);  1873,  Iiiilianapulis  P.  i  C.  R  Co.  u. 
Anthony.  4.1  lit  19l',  neml'le  (same) ;  1874,  Strat- 
ton  V.  State,  45  lil  468,  472  ("  it  hae  never  been 
held  that  the  testimony  must  have  reference  to 


region) ;  1877,  Kanles  v.  .State,  56  id.  439  (such 
evidence  "should  have  reference  to  .  .  .  the 
time  he  testified";  hence  a  question  not  so 
specifying  the  time  was  held  improper) ;  1879, 
Louisville  N.  A.  &  C.  R.  Co.  v.  Richardson  66 
id.  50  (admitting  character  six  weeks  before  the 
trial,  the  witness  having  then  rcmovei)  else- 
where); 1879,  Smock  v.  I'leraon,  68  id.  405 
("  must  relate  to  the  time  the  witness  is  testl- 
fving"); 1882,  Memphis  &  O.  R.  P  Co.  i:  Mc- 
Cool,  83  id.  392  (where  had  reputation  at  the 
time  of  the  trial  in  K.  had  been  shown,  further 
evidence  of  btui  reputation  two  or  three  years 


tion  to  character  at  the  time  of  the  trial) ;  1879, 
Mitchell  V.  Com.,  78  Ky.  219  (anterior  Imd 
character  elsewhere,  admitted  only  whcu  present 
chara  ,  at  the  place  is  unavailable  or  is  /»'/»ifi 
fiicif  :  w»  bad);  1895,  Turner  v.  King.  98  Id. 
253,  .1.>  S.  W.  941  (must  not  be  too  long  i«fore  ; 
reputation  for  chastity  sixteen  venrs  before,  ex- 
cluiled) ;  iMuhhna  :  "l893,  State  v.  'I'avlor,  45 
La.  An.  605,  609,  12  So.  927  (character  twelve 
miles  away,  fivj years  liefore.  excluded) ;  .l/iiun- 
cliusetts:  1863,  Parkhuret  v.  Ketchnm,  6  All. 
408  (general  bad  character,  ten  vears  liefore, 
admitted);    1867,  Com.   v.   Rillings,   97  Mass. 


tion  " ;  here  reputation  two  months  liefore  was 
admitted);  1890,  Sage  o.  State,  127  id.  15.  27, 
26  N.  E.  667  (admitting  character  seven  vears 
before,  the  witness  havmg  lieen  in  the  moin- 
tiine  in  jail  at  another  place;  yet  the  general 
principle  Is  treateil  as  doubtful  and  unsettltKl  i : 
1897,  Hank  v.  State,  148  id.  2.18,  46  .V.  E.  127, 
47  N.  E.  465  (after  evidencing  prese  a  clinr- 
acter,  character  at  another  place,  fifteen  months 
before,  was  ailmitted  ;  the  rule  allowing  chanic- 
ter at  the  time  of  the  trial  "or  somewhere 
reasonably  near ") ;  1902,  I.Ake  Lighting  Co  r. 
Lewis,  29"  Ind.  .\pp.  164,  64  N.  E.  35  (character 
"  within  a  reasonable  time  before  the  trial " 
is  admissible,  the  tri.tl  Court  to  determine  i; 


the  trial  Court  may  relax  this  general  rule ;  here 
the  character  five  'yeam  liefore  in  Kumpe  was 
held  improperly  received,  the  witness  having 
lived  continuonsly  in  this  conntrv  since  that 
time);  1874,  Haniiilion  r.  l>e<iple.  29  id.  173  188 
(where  domicil  has  changed,  reputation  in  both 
places  within  a  reasonable  time  is  ail:nissible; 
other  poafibilities  obscnrelv  mentioned):  I "75, 
Keator  v.  People,  32  id.  485'(charac'tcr  at  another 
place  four  yerirs  liefore  the  trial,  ailmitted  on 
the  circumstances,  the  witness  having  !■  d  a  nv 
ing  life*  Mlitimiipi .-  1 894.  Norwoml  &  H  ( "o. 
r.  Andrews.  71  MLss.  641,  16  So.  262  (bad  cliur- 
acter  in  a  neighborhood  whence  the  witness  had 
removed  two  vears  before,  admitted  ;  see  i{Uota- 


hu«i:  1887.  Manners  c.  .McClelland,  74  Fa.  318,  tion  supra] ;  ilknoun  :  1881,  Wood  c  .Matthews, 

322,  37  V  W.  389  (reputation  in  another  pl.we  73  Mo.  477  (character  at  the  time  of  tri.il  onlv; 

a  few  miles  away,  before  and  after  the  time  in  following  the  early  Indiana  rulings;  hereexdnd- 

question.  admitted);   1889,  State  ».  Potts,  78  id.  ing  character  three  vears  liefore) ;  1887   Wad- 

659,  43  N.  W.  534  (reputation  in  another  place  dingham  c.  Hnlett,  92  id.  .5.13.  5  8  W.  27.  semUe 

five  years  before,  excluded,  the  witness  having  (same  principle);  1893,  State  v.  Pettit,  119  Id 

resided  continuously  for  that  period  at  the  place  410,  414  (character  of  the  deceased  more  than 

of  trial,  and  his  bad  character  there  being  also  ten  years  before,  axcladed) ;  1898,  State  v.  Sam^ 
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ence  is  from  prior  or  subsequent  character;  that  inference,  like  its  general 
type,  the  argument  from  prior  or  subsequent  condition  (xiite,  §§  225, 233,  241 ), 
stands  on  precisely  the  same  footing  in  both  cases.  If  character  in  1875 
indicates  probatively  the  future  character  in  1877,  then  by  the  same  token 
character  in  1877  indicates  the  past  character  in  1875.  Moreover,  witness- 
character  must  always,  except  in  one  case,  involve  the  argument  from 
prior  character  exclusively,  i.  e.  prior  to  the  time  of  his  testifying ;  the 
excepted  case  being  that  in  which  the  impeaching  witness  predicates  the 
character  as  subsequent  to  the  moment  of  the  other's  testimony,  and  this 
practically  can  only  be  where  the  impeached  testimony  was  given  by  depo- 
sition before  trial  bagun.  The  fact  that  the  character  offered  in  evidence  is 
in  this  single  instance  a  subsequent  character  does  not  affect  its  relevancy  at 
all,  Tlius,  the  mere  circumstance  that  the  character  offered  is  character 
after  trial  begun  does  not  affect  its  admissibility;  first,  because  it  will 
usually  still  be  prior  character  (t.«.  prior  to  the  time  of  testimony),  and, 
next,  Ijecause  in  the  single  case  when  it  is  really  subsequent,  its  relevancy  is 
the  same. 


mar,  14.1  id.  220,  45  S.  W.  254  (character  at  the 
time  uf  trial  ia  the  material  thing;  thoUKh  it 
mav  be  utated  aa  ranging  baik  befure  that  time ; 
liere.  more  thao  three  years  before  was  held  too 
remote  on  the  facts) ;  1900,  State  v.  Miller,  156 
ill  76.  56  8.  W.  907  (not  to  tie  cunflned  "  to  the 
immediate  prexcut") ;  yehradn:  1896,  Davison 
I-  Cruse,  47  Nebr.  829.  66  N.  W.  823  ( bastard  v 
pruceedings ;  chastity  Iiefore  probable  period  of 
se.station  exclnded) ;  1901,  Faulkner  o.  Uilbert, 
61  ill.  602,  85  N.  W.  84.')  (reputation  in  another 
county  several  years  before,  excluded) ;  AVw 
Hiimiahiii:  1861,  State  c.  ForMhner,  4.')  N.  H. 
89  (it  was  conceded  that  a  witness'  character 
l)ef»re  trial  could  be  reicivcd  as  indicating  char- 
ai-ter  at  the  time  of  tri.-jl.  since  "  a  state  of  facts 
proveil  to  have  once  existed  is  presumed  to  con- 
tinue"; but  the  character  for  chastity  of  the 
prosecutrix  in  a  rape  charge  must  be  her  char- 
acter at  the  time  of  the  alleged  rape,  and  not  any 
later,  since  *'  the  bad  character  a  person  may 
have  now  is  not  assumed  to  have  alwavs  ex- 
isted " ;  but  it  is  not  clear  whether  tlie  Court, 
in  pmmulgating  this  illogical  doctrine,  rest 
solely  on  the  above  principle ;  for  they  also  in- 
voke the  doctrine  that  a  reputation  forineil  fwst 
lilrm  inolam  is  untrustworthy;  /mit,  §1618); 
N'wJertffi:  1898,  Sbnster  v.  State,  62  N.  J.  L. 
521.  41  Atl.  701  (reputation  in  another  place 
eighteen  years  before ;  excluded  In  trial  ("ourt's 
discretion);  Neie  York:  1838,  People  r.  Abbot, 
19  Wend.  200  (prior  character  admissible;  see 
quotation  »«/)m);  1842.  I>osee  i).  Losee,  2  Hill 
613  (merely  holds  that  the  time  of  testifying  is 
to  I*  the  starting-point,  and  does  not  declare 
that  the  character  at  that  time  cannot  tie  shown 
by  the  character  at  a  former  time) ;  1847,  Sleeper 
V.  Van  Middlesworth,  4  Hen.  429  (prior  char- 
acter admissible;  see  ((notation  tupm);  1865, 
Graham  v.  Chrvstal,  2  Abb.  App.  265  (admit- 
ting character  efght  or  ten  years  Iwforr) ;  \orth 
Cnrolina:  1878,  State  v.  I.Anicr,  79  N.  C.  622 
(character  two  or  three  years  before,  in  another 
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town,  admitted) ;  Ohio :  1877,  Hamilton  v.  State, 
34  oh.  St.  82  (character  two  years  before,  the 
witness  having  ever  since  tiee'n  in  prison,  a<l- 
mittetl) ;  Peniisiilvitnitt ;  1850,  Morss  v.  I'almer, 
15  Pa.  St.  51.  56  (character  more  than  ten  years 
before,  in  :>iiother  countv,  ailniitted  in  rebuttal) ; 
1897,  Smith  v.  Mine,  1*79  id.  203,  .36  Atl.  222, 
tembk  (character  at  the  time  of  trial  onlv.  and 
not  prior  to  that  time);  1898,  Miller  c.  .\liller, 
187  id.  572,  41  Atl.  277  (character  four  years 
before,  excluded);  Rhode  Isldud:  1896.  Vaughn 
r.  Clarkson,  —  K.  I.  —  ,  34  Atl.  989  (chariu'ter 
fiveyeani  before,  in  England,  excluded);  leu- 
netsee:  1896,  Fry  v.  State,  96  Tenn.  467,  35 
S.  W.  883  (character  in  another  State  six  years 
before,  held  not  too  remote,  as  tending  to  show 
charai^ter  at  the  time  of  tlie  alleged  offence) ; 
Terns  :  1864,  Ayres  v.  Duprey,  27  I'ex.  593.  59U 
(left  undecided) ;  1879,  .Joimsou  r.  Brown.  51  id. 
65,  75  (a  cliarge  referring  the  witness'  credibility 
to  the  time  of  the  act  spoken  of,  n"t  the  time  of 
trial,  held  properly  refused):  1886,  Mvnatt  v. 
Hudson,  66  Tex.  66.  17  S.  W.  396  (admitting 
bad  reputation  in  a  different  county  four  yean 
before  where  he  was  a  m'rmanent  resident) ; 
1896,  Brown  v.  Perez,  89  id.  282,  34  S.  W.  725 
(see  quotation  supra);  U-ileil  States:  1859, 
Teese  c.  Huntington,  23  How.  2,  14  (prior  char- 
acter admissible ;  but  the  time  must  not  be  "  so 
remote  from  the  transaction  involved  in  the 
controversy  as  thereby  to  tiecome  entirely  un- 
satisfactory and  immaterial");  i'ermonl :  1858, 
Willard  v.  Goodenougli.  30  Vt.  397  (see  quota- 
tiimsu;jra);  1882,  Amidon  D.  Hosley,  54  id.  25 
(same  rule);  Wisconsin .•  1902,  State  v.  Chit- 
tenden, —  Wis.  —  .  88  N.  \V.  588  (under  a 
statute  providing  for  licenses  to  graduates  of  a 
"reputable"  dental  college,  the  reputation  of 
a  college  one  year  liefore  the  applicant's  gradua- 
tion may  be  snfilcient) ;  19U3.  State  t>.  Knight, 
—  id.  —  ,  95  N.  W.  390  (reputation  at  another 
town  two  yearn  before,  admitted ;  good  opiniou 
by  Dodge,  J.). 
1 
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§  929  TESTIMONIAL  IMPEACHMENT.  (;chap.  XXX 

But  when  the  e.uphasis  is  upon  the  morf«  of  evidencing  character  a  differ 
ent  question  n.ay  anse.  If  reputation  is  tho  kind  of  evidence^En  an!  f" 
the  reputation  is  offered  as  of  a  time  after  trial  1»«nn  f  h;r    ^  '         '^ 

the  circuts  anceof^^^^^^  ^"°^»^«'  Pl«ce  is  offered, 

view  of  the  H  arsay  uTe  Jnd  ^  ^'  ""f "«'  °°'-'  ^2)  From  the  point  o 
important.  Ta Tves  at  S^,  '  ,^'^1'  '"'  Reputation,  the  place  becomes 
dred  miles  away  S  ffi^^to  ,      .     "  °''"  ''"'"  '"  •'^••^^^-  «"^  ''«»- 

lus  character  ca'n  Letth    latter  ot"  V'"'"*"''^ '^P"''^''°"  «^"»' 

under  the  nlrsay  eTcjSor  LT  '"''^  ''S"'  ^'^  *=°"'^"'=^  Hence, 
arise  as  to  the  pC  roHwh    ^    f ""  "u?°  ^'''"'''^'■' ^«"«"«  q"««tions 

These,  however,  ha"  noThin^  to  d^°  t^T.  "'"'''""  ""'  ''' ««"'^'«^- 
conditions  undrwhch  actual  JITT'''''  P""^'P'«'  "^•"^ly.  *''« 
of  truth-tellin-.   bl?  with  an  Lh  T   !'«?'  '"''^""^  '°  «''°*  ^^^  probability 

actual  charact:;  by  repltet  on  th  co^„.'f ""'  T  "'""^^^' '"  P^^'""  *'"« 
be  admitted.*  '^P"^''""'  the  conditions  under  which  such  hearsay  will 

B.  l,s^,rrr,  Intoxication,  and  other  Ohoanio  Capacitv 

The  rulings  are  collected  po»r.  §  |6IA  ■  Th.       i- 

Th.  ruling.  h.ve  been  plarod  anfe,  §  Mg.         ,6,6     ^'  "'"'«'  "»  ~"~««<«  P«'.  SS  I6I5, 

J073 


f  J  920-940]  INSANITY,   INTOXICATION,   ETC.  ,93, 

degree  in  order  that  the  witness  may  be  admitted  at  nil.    Insanity  idiocv 
and  tlu;  l.ke.  .   existing  to  such  a  degree  as  practically  to  destroTthe  me3 
a,«acu,es  render  the  witness  incompetent  to  that  extent  (anHf/oSo) 
But  the  defect  may  not  exist  to  such  a  decree  and  xnt  tL  n.l    :  V' 

no  means  ..  of  the  normal  sort;  and  thi;Ta;ttrlLtTrCCar 
for  the  purpose  of  discreditiiiK  the  witnea<.     tL  ™„j       .     .  appear 

~u.d  p.,  i «.,,  „  „  ...,,5 .4:s,  .s  r,s  r,  s  z  :'::* 

..f  total  incompetency,  except  in  extreme  cases  and  to  admit  Vlpn 

witness.  leaving  the  defect  in  question  to  hav    whatever  weihMtT"  "'  ' 

which  erroneously  exclude  the  present  sort  of  evidence.  Thev  must  be  rf 
garded  as  unsound;  for  there  is  no  recognized  principle  or  ri  to  exclude" 
such  evidence  except  so  far  as  is  contained  in'  the  V-iple  nl^tt 

Since  the  theory  of  this  evidence  is  that  any  defect  of  capacity  insufficient 

cZl  •  '^'''""'.f,  '^'  '"«"'^'-  testified  to),  or  of  recollection,  or  of  com LTnl 
cation.  IS  admissible,  provided  the  power  is  substantially  defective  TsM 

frTftin  :•  <^>.<^°"^^  ^^nnot  and  do  not  attempt  to  take  account  of 

SemeaLT     T  '", '"'^^  ™^'^"  =  <2)  the  witness  on  the  sUnd  wS  in  hi 
demeanor  reveal  ordinary  peculiarities  of  that  sort;  (3)  the  trial  would  t 
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liable  to  be  unduly  protracted  and  confuserl  hv  «;=;„  i.  • 
i8  no  rerson  wl.y.  wheu  A  testifies  t«  ^  TT^  '"'''  """"''  <"*>  ''»*"■« 
should  regard  B ^atl.er ^..fu  ^  f  1  jUrr  TVuT"''  °'  ''  ^'^ 
a^-  -  ..rt  is  oul,  to  subiuS' Zn,^  tZ  ZZ^^^ 

ed«e).  Hecollection.i  Cod  Ji^::  1'  T^Z'''  I^'T^'^'''"  ^''""^'- 
of  testi.„o„,.;  and  hence  a  defect  aff^i.  ^any  „^e  of  tl  e^e'  tl^"  TV'''"' 
the  time  jt  is  required  would  be  relevant  faculties  at 

time  of  the  affair  testified  to  (i  /il  11,  ^  oh  .  "!'  *"""''  "'  ^''^' 
stand  (,e.  his  pow.r  of  Recol lecSon  or^^^^l^^^^^^^^^^  "'  ^^.''«  ""  ^l- 
to  cripple  his  powers  of  Recollection)  >     """™>'  °'  "»  '•>«  meantime  (so  as 

J  --,rrerrn./i^'^^^^^^^^  -»>  -  ^^^gree  as  to  deserve 

to  observe,  to  recollect,  or  t'coiit^^^^^^^^^^  f"'  the  capacity 

impeocli :  ""iuiunicaie ,  and  is  therefore  admissible  to 

us  ability  to  ^  and  understand  what  wa.  p^W  Jj'"^°?  *"  '"t  *■"*«"  ""  '"  ""Pair 

present,  he  was  blind  or  asleep  or  in  T^n^v  '"','  '"  ^'^^  P-"*""""'  "^  "'»'.  although 
apprehend  what  wa.  going  onaCt  hil  "S  ^"  ttTh ""°"'  "  "^'''  ""  "-'''  -' 
same  general  character.  It  is  not  strictly  imi!  ^-  u  ^*  "^  intoxicated  iff  of  the 
tiea  of  Ob,,  vation  were  either  SS^one  o'T^S^p'^^^       '°  ^•^"'^  "■»'  '^  ^-'•'- 

1   Tl..    ...1! .  .  *^  ■ 


State,  60  All  1 9  ^That  T  w'eik  wLt',H  "'"  "• 
witness  entertained  certain  ^Soe^flr'^™" 
held  not  to  bear  on  his  M-ver«TT      ""•  *"" 

time  of  event):    IM9   Ho-  ni^K^'.i'",'*''"^'  »•* 

affect  credibiHtv)-   18-Q    ^^  '"„"'*  .J".*'  «" 
59N.H  219  a'.s  ,'.J.     '       •     •'.•  ""ekinKham, 

65  N  W  fii  /„.       .      "".''""'rd,  62  Minn.  474. 
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U«^bl  ^t:  '°8*'''"- '"  ^  n.a.ln,i«,il,Ie  to 
i5^^'=tKr^'r'='J- 

fi  M.v"i:  f99f ""'"^  '■""'"''^'  •-  "••"■ 

r- Vn!,"'i*'  """"!"'»  Trial.  2.3  How.  St  Tr  11.17 
drnnk.'!"  "t>T,'"'*  T'^''  «'l«..r  he  h^l 
thet,  he  h'aS-dUranV   ""fV:  ^H 
a  little    hut  he  wS"  ^^nsibl    'h'^'Le^ 
what  he   wan  saving  and  doinir "     "in., 
•ntieh  as  he  knowi  now  ?  "    ••  He  „-w  n,  t  h,^ 
JO  much  in  liquor  then  as  he  1    no^"     'i^^g 
Lester  b.  .State.  32   Art    rtn  /»         J'  .    "■ 
I80S  Tuttle  „.  Ru4u  llS^^^'-.'SrrMai; 
v-  Feltes,51  la  496,  1  N.  W  fl',     i  Ji  «,  .^ 
Costello,  62  id.  407.  l7-^W%.\7mZ^ 
V   Nolan,  92  id.  491,61  N  W   181     iH^7n 
f.  Howe,  9  Cray  112-  isfii   r„i.    '  i-  '"  ^"'"■ 
2  All  297-  is-i    a.      '*'"■,?""'•"•  >itzKer;id, 

Will!-     •  ^'""  '•  ^'*'"''  28  *'"'"    426-    1894 

89*'  &'  H  i^'^P'"-  * ''"''  (^'-  f^  M?: 

o  ^S'  .„   **  "    nol'ins,  1 13   N.  C    722    713    is 
S.  E.  394;  1823.  Brindle  ..  M'Uvaine!'  lo\  4 
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But  a  general  habit  of  intemperance  tells  us  nothing  of  the  witness"  testi 
mouml  .ucapncity  except  as  it  indicates  actual  intoxication  at  the  tima  of  t  le" 
event  observed  or  the  time  of  testifying;  and  hence,  since  in  kbcS 
up.n  moral  character  it  does  not  involve  the  veracity- trait  (ante  6  n^t 
will  usually  not  be  admissible.*  ^       '  ^    ^''  '* 

§  934.  DUeo..  A,..  Morphln.  H.blt.  wd  .andry  DT«.,em.nt.  Any 
diseased  impairment  o  the  testimonial  powers,  arising  from  whatever  sourS^ 
ought  also  to  be  considered :  "»i"iever  source, 

1879,  Beck,  C.  J.,  in  AUeman  v.  Slepp,  52  la.  6'7  .1  N  W  «i«.  ..  nt     .  ■  j  , 

of  .nea,ory  caused  by  diHe-i^erofihe  bodv  „■  ?„i/T        'T""'"""'"  ^^  ''"^^  °^  'l*^*'^^'' 
^ereco„Jze  extendi  r?aX  tin  toll  rtht^    "  '  '' "  P'^r '° -^  "-at  the  rule 

Accordingly,  the  mor^i^^  habit,  so  far  as  it  may  have  had  such  an  effect 
should  be  received.'  An  Ulne^s  at  the  time  of  observing  or  narraJL  may 
also  be  s.gn.hcant.»  as  well  as  the  condition  of  a  di^in;,  dednraut?  xlfZ 
'iZ:^J^'^'  ^'°"  ''''  ^^^""'^^  testimon/coLuunicated  u.i;  tj 
An  impairment  of  memory  caused  by  disease  or  by  old  age  or  idiocy  stands 
on  the  same  footing,  and  should  be  admissible.'    fiJit  the  mere  S  of ti4 

mental  facultien  wm  remmlcd  an  proper,  l>nt 
not  a  .n-estion  as  to  the  clott  upon  the  witness' 
veracity).     Cmiva :     |898.   Botkiu  v.  Ca«..-Kly 

confirmed    opmni-eater,   and    that  the  une  of 

1890^  Frankim  ,,  Franklin,  90  'I'enn.  49.  16 
».  W  557  (that  the  witnexs  "  had  carried  the 
une  of  morphine  and  whi^.kcy  to  such  excess 
■8  to  imjmir  his  mind  and  affect  his  moral 
character   ). 

fK.'.'®"'  ^^  ";  "•""'"•  **  '»•  38-«  (illness  at 
the  tinie  of  confession) ;  1872,  State  v.  Mat- 
thews, 66  N  C.  1 13  (a  woman  had  made  a  eon- 
fe;.jion  shortly  after  a  chihihirth). 

•  189.'5,  Basve  v.  State,  4.'i  Nehr.  261  63  N  W 
811  ;  anil  csscd  cited  }mt.  §§  1446,  1451 

•  1882.  Quinu  f.   Halhert.  S.'i  V't.  228  rthe 
witness  coul.l  merely  nod  the  head). 

18.33,  I'eople  r.  (Jenuns:,  II  Wend.  18  (that 
the  witness  was  "  an  .dd  man,  intemperate,  and 
fl*,,"",' .  "'"'  ,""""i<"".v  VP"  mncli  impaired  ")  • 
1876.  Isler  r.  Dewey.  75  .'J.  C.  466  ('•that  his 
memory  is  weak  naturally  or  has  been  impaired 
by  disease  or  age") ;  1878.  Lord  r.  Hour.1,  79id. 
12(od-aKcparaIvsis).  Contra:  1858,  Merritt r 
wri"™'  ?'\"k'  ^'^  (that  a  witness- mTmorV 
7««^"*  .  ■'■  '"".*>"■  excluded)-  A'"'  ,le,id.d: 
1858,  Carpenter  r.  Dame.  10  Ind.  125, 130  (that 


8.  C.  325,  21  S.  K.  807,  22  S.  E.  306;  1845, 
Fiemine  1-.  State.  5  Humph  564;  1890,  Inter- 
uationar&  ON.  H.  Co.  i^)yer,  76  Tex.  '^9 
ao^M  ^''„ 'asked  on  cross-examination); 
1895.  Mace  v.  Reed,  89  Wis.  440,  62  N.  W   186. 

.    7«1'^  m«/*  o^"»/„,c,„j  intoxication,  see 
ante,  §  235.  fiost,  §  993. 

"1846,  Hector  .-.  Rector,  8  III.  105,  117  (in- 

temperance,  admitte.1);  1849.  Thaver  v.  Bovie, 

JO  Me.  4,5  (here  treated  as  a  question  of  cfiar- 

we),  1850,  Hoitt  I-.  .Moulton,  21  N.  H.  586 
591  (intem|>erate  habits,  excluded,  as  veracity- 
character  aUme  is  a.liiiis»ible);  1898,  Knenstir 
r.   W.KKlhoiise.    101    Wis.  216,  77   N.  W.    165 

admitted  to  show  intoxication  on  a  certain  day 
of  that  month).  ' 

*  1858,  McDowell  r.  I>reston.  26  Ga.  5.35  (evi- 
dence of  Kenernl  nirntal  iinpninucnt  or  of  tenipo- 

fSovT/'I'  ^^Z^'".'"  ''.'■  lan'lannm, admissible); 
89..  State  ,:  (ileim,  17  Mont.  17,  41  Hac  998 
(exclucie.l,  unless  the  witness  was  under  its  in- 
fluence at  tlie  time  of  the  events  or  of  the  testi- 
!"8q7p!"i"''""  «•?''"*'"""  her  recollection); 
n.  fc.  ,30  (th,it  the  witness  was  an  habitual 
opium-eater  at  the  time  of  the  events,  «lmitted)  j 
\>Z\al^^  "■  I*"'""""".  '2  Wash.  491,  41 
1  ac.  884  (a  question  as  to  the  effect  upon  the 
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endowoil  with  a  !eaa  satisfactory  memorv  th«n  „n 
less  pronounce.!.  „nd  fall.  prope^wTtZ  that  raf '  'T'""""  "  """^^'""« 
which  const.tMtes  nor.nality  and  its  ,  n.«  '  T  f  "'"'^^^  variations 

aminer  to  detect.  Xo  doubt  the  1  ITT  "'"''  ^'  ''^'  '"  "'«  '='""«-«x- 
tl.e  dist„...tion  of  rrincl  I  'i  ''  ,  rSee,:  uT'"'''  Y''  '"  •^'"^'  ^'"^ 
powers  which  would   be    ound  inanv  „!  .     «""™^   ^"•"""^  "'  "H 

that  spcciHe  i.upairna.:t':hl '^rnrS  witl/ ll'^^^^  ''"^ 

exten.iv,.  .cntal  deranKe.en,  marks  T^  aT^lraT:"  ""'  '^'^^^ 

IS'il,  A,.v,  J  .  in  fle/l  V.  W,„„^r,  10  Oh   St  4(1 .  ..  Th- 
>"  «hHtl,cr  the  c,e,libilitv  of  a  oo.,.pete,.t  wif.l:  ,  ^■"""""  »'""«""«'»  ^^y  th.-  record 

not  only  l.e  novel  in  practice,  hut  Would  1^  it  '^  "'■  P"*""  "'  "•""'  't  would 
on  .1,,.  .rial  ,.f  a  ca«e  til  ,o  i..;,  ;«»:;»' pl':;^  ;^'f,;'«r''r%r  '"""''  '"«  "-"- 
th,.  H..veral  wu„o«,,e,.     It  n.ight  lead  to  as  n.a"v  colir.«rI^  ^  ''*  """""'  •"'P'"'"y  «' 

a...l  tlMM  divert  the  mind,  of  the  triersTrom  K,  .^^,7  ■  ?""'  ""  "'"'"  ««•**'"«-". 
ov-r.  .f  it  1«  oonced-d  that  the  credibilitv  of  a  .**"""'  """""  "^  ">«  c,v«e.  More 
''i-.  «.re„«th  of  intellect,  the  tr!bu  a  'moI  ^I^he",  "r^  '"^"^  "'  P"'!"''-"  ^ 
capHot.v  and  the  wi^ht  to  «h,cl.  1*1^^1'-     ''*  'f'^^'  <""'  better  estimate  hi., 

fl;eting  op.nion,  of  other  w,t„,.,«e.s  a.s  to  the  exten    'f  ^^         '    T  ""  '^"■^"'"""y  ""d  ''""- 
h.»  .nMlisence.  .  .  .  The  degree  of  oredtJS.         ■"""•' P"*"' °'  '»>«  degree  of 

witness-  sense  of  duty  to  teU  tht^  i.  ^T^^'  '°  ''''  ^""'^^  °°  ^he 
posed  that  the  believL  in  a  cemin  o  m  „f  '  T  "  ""^  ^^«"  '^  ^'^^  «"P- 
t"  and  practised  such  a  te.^et  (7  t"mt  L  'e-gion  universally  subscribed 
-ud)  such  eviden.  was  no  dt U  lollTiSer  ^"  "^  "^"  ^''^ 

in^ri  '^.Ih^rf;' j:/a7^^^^^^^^  Sr^-J  S- «*•  ^;f »  (»»  the  ja^.  cement, 
flanders  to  testify  for  the  defenda."t)-  <.Thev  el  ».  "'^'''''  "'"'  ^'""«  °^"  ^om 
Cathohc.  when  „e  would  hang  here  for  a  plTt  mT  *"  't^'"'"^  »"  '»'«  «<""»>' 

rehgton  so  teach  an,l  make  u,  to  know  that  th^v  tin  '  \  ^•'^u"°'  *'"'  P"""P'««  "^  ""eir 
pa«ate  it  ?  Did  not  the  best  and  chief!  of^^V"  '""'\'"  ""^  ^'^k-dnew  to  pro' 
prmt  it?  Did  not  they  teach  and  pracZalf  ,!r^  T'  "•  °'  ""''^  ''*"•'=''  P'^'^'h  and 
good  service,  if  it  be  for  the  propagaSol  SeTaUh?    ^'^"'7f'"'°"«'  -<»  'hat  a  lie  doe. 

-t-v.  .  .  .  tXhese  d.trinesare,  '^^  ^^^^^t^Z^S ;:^-i:riZ 


AK  iJ*'?'/^''  .'""«  '■  ^>>^itr.>.,  112  Cal  fi70 

"■7  .."...8  ..u. » ,„r  ,s;iisn 
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r:;,.;--;  r.;:rj:  ir.",:  ;;-„  i  --  "i  ;;rvi;;:;:.'.: 

i-ral  tendency  to  avoid  the  truth      A  71  "^  "'  '"''°''"'8  "  «'"'"- 

types  of  hu.nan  natll  the  ivortd  H      '"'"'"^  '''«  ^"'""« 

virtue,  and  the  failin«,  are  fouldt.  '^..^^e'""'"??/-"  «"»vi„ce  us  that  the 
Any  attempt  to  att  Ste  a    oo    d  'Lf'T^  ""'>  ^'"'«  "'=''^1  diHerence. 

the  human  family  L  bis   on   a   S        T^^  '"  ""^  """^  •^'•"''=''  "^ 
experience:  ^  «elf-conceited  assumption  or  a  narrow 

to  the  p.„po.,U.o,.  that  i„  one  .t  these  [deportati„„5U'V.uIl%o;S  ~;  .CS 

lr"",Vv  '?v*o^i.  '««'.'^""T  -.  Miller  S^id! 
that  is  ^»  ,  V*'*  'rt'  »  "'"""«  I'r"vi.li„K 
that  al    fairt  fc.rmerly  .li«,nalifvii,i  niav  m.iv 

c  131  §  li  allowing  relig,„u«  belie*  "o  l«  uwd  to 

Mate  u.  Turner.  3fi  S  C.  534,  54.1,  15  !<  K  «02 
(on  orcssexaniinatinn  hen");  /■,»„.  r„de  1 1..,6 
§  5W.1 :  1871.  Odell  ,..  Stale,  61  Tern.  Ml 

j887,  I'eople  r.  Copsev.  71  Ciil.  54!*,  iriO  12 
lac.,21  (that  bew.Tgaper>...,,  •  »h..  ent.riained 
m.  reliRionshelief,"  excluded  I;  1858,  I'e,, pie   " 

ilmlmsr  t..>thqne«t,„„,  ,o  i|„.  „i„„.^,  „,„|  ,    j_ 

N.  H.  219,  225  (it  i.  "not  enMomart  •)  \  t 
Stats.  1894,  §  1244.  • 

heller/"'? J'™'""'*''-''  "'*'")'"■""«  i"f->  reliKioui 
belief  for  the  purpow  of  a.s,ertaiMing  the  moat 
binding  form  of  catA,  aee  post,  §  1818 


«.  -.•.,!"*•  ''"•J"'"'  Freind'.  Trial,  13  How 
St.  I  r.  -.1,  4:,,  58, 1.  C.  .1.  Holt  .aid  that  h„c  i  e,*'. 
Hence  (,n  that  ,-a,e  against  the  pn«e,ut  on'. 
witne«»ej)  "hath  no  weight."  But  the  nrio? 
practice  had  l«en  dea:- ;  1678.  Freland',  Tria  .  7 
Mow.  .St    rr.  79   100  {U    C.  J    .Scrogg.  :  "  But 

r"for''o*„,1.r''«""'  """  ™''Kiveadi.pen«- 
fl  1.1  ■','"•  "^ranieutH,  protestationH,  and 
fal.,ch.«d8  that  are  in  the  world,  how  can  v  u 
expe,.t  we  ,hol.l,l  Ulievc  you  '  ")  leTg  Wi;?,  " 
bread «   Trial,   ib.   311,   386   (to  be  a  Romw 

•  18.56  Darby  ,..  Onwiev,  1  H.  &  X  6  10 
X'ft.f'tht  ^r"'")  *'"''"'•'"'  '■""-■"ned  'the 
If  1  „  '  o**"  '"  '■«"'•'"  »"''C<''I  <loctrine» 
.f  the  Roman  Patholic  church  ju^tifvhig  th" 
breaking  of  faith  with  haretir,):^834:r,fm  ,• 
Bn.^ell.  6  Pick.  1.56  (it  w*.  argned  tha    a«  coi 

raTMiv'flifh^'"''""  "■-"'  f""""' •"-  «'■"««" 
Mwearinir  ?,,h  "  ""  ^  l-o^iMlitv  of  falw 
rnr?nm*^    V    u"f"""""""  "'  '"""''"'ion:  per 

be  tTrniitted  v"  "'"T  "'  "-'""•""  ''"•»"' 
hV^f^^  ,  f  ^ "",""«'"  ■■'■'  "■••ll  argue  npon 
he  effect  of  any  other  particular  ,lo<-^rine  for 

ante  'r48«""'7  "■•"'  I;"'""'  "™  I"'"*''  '■"  f"» 
1887,  $  2037,  «mAfc;    Co/o.  (Mill.)  Annot.  St. 
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to  be  d«port«I  it  iiiteretted  v   fly  baeauM  ht  i»  ■  Cliii.*..  »..»».  ^ 

rule  of  I*w  tb.t  ju.tia«.  tb«  «.u»,,.tio,.  Z.  . V  h.J  1  Z  U^    "< '.'         ?.  ^  "" 

cou.,try,„,„  than  i.  ,  per*...  „f  „.,..,  oil.,"  ".  i    X  h  7.      Tv     !!^'*"*'  '"  *•'' 

man,  an  Kiik  »liriian  for  an  KiiL'tiatiinnn  .  f_... ...  »         /.         '  *••,«,;  ,u,  u„  jryj,. 

3.  BxpariMtUI  Znoapaelty. 

the  probability  „t  trutk-teUin,  i.  ..  ?,  ,  '°  "°°"°"'  "  in«»e»i»l! 

\Aecord:   1898,  People  e    Fon  li<)P.i   i^ 

"c'5: s  i.?iir.ii fe-  r t '  ft  '.'i  icr "•""'  ""•»  — ■■  •  '^>-. 


»*?««)•  •         ., -.p, 

'  1844.  Waahington  r.  Cole,  6  Ala.  214  (that     a'T  '*"'  *  '»»*• 
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-^.  ,  ...V,  uuiiiuruiai  are  uealt 
Compare  alio  §§  67,  87,  208, 
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received  money  for  hw  testiimmv      In  ■•■Pk  o«.  opiwnent,  or  has 

properly  under  other  principle.  («,<  88  948-96«^     \v  .  "' 

worth  while,  however,  then,  i.  no':bic"o  nt  a  dj'  ^  il"  r"«'' 
not  anxiou,  to  hove  the  defendant  convicted?"'  ^  "'    ''"  y°" 

As  in  the  case  of  Character  (ante  8  0'>7\  .        .■  ,: 
/o,^er  tin,e  may  ).  „sed  a.  the  £'o    af  LuCnt  t'oV'  ""'  "^  ""'^ 
the  time  of  testifyinir*  thouoh  t).«  „l»iJ: /T  *''*'  """"^  «"»'«  »» 

..t  the  time  of  te.tiTyi.;g..      *     ^'  "'"""''*  ''^J^*  »  »«  ^-'''bhsh  partiality 


'  A»  with  Character  aiiil  ExMricntUl  r. 

r,«hlv  invokeJ  to  .xdu.le  .«eh  t«tlmon,^2 
«l«iir.l,t»  of  the  •aKge.tion  M„g  here  ^i™ 
.r..nuu.,r«J,    the   rulCg.    are    coll«-tS  ^ 


.._,....  ....u.ruio  exclude  inch  tent  men v  the 

«l«iir.l,t»  of  the  •aKge.tion  l„i„g  here  ^i™ 

,,  .'^'";."?";'«"'  »ni(uionlHtion  in  thia  countrr  of 
tlie  juilujal  function  hu  raiaed  Home  nn^fu. 
on.ir..lv  novel  i..  the  hiator^lTlh^^cTmn  Uw 
I  he  principle  that  the>4, .,  „„,  ,„  "JZ,  X 
jors  up,,,  matter,  o/fd'c,  „  dl,tin,Bi,lW^„„' 


ai^°^•:he';Ve1•„r"f:J^lv?•:<^•- 


1" .""  Tia'Tr  ti^-.^-t  o'r  .^^. 


-.  .i..ci<-.i,  KiiiicM  ine  le  Kht  of  teatl. 
whic'h  mar'^  d'-obe,  however    (an*i„..ance  of 

•  /W,  f  »J0. 
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iNTROUl'CTORr. 

H<-*J**'  ^''""  "•""'""i"";    Bn)„ini.M    of 

IMS.    Kin.l.  i.f  KvMence 
.rlJedJ";  **"""'^  "'■""'»".''  of  ,h.  Wl,n«,.  „ 

-4.  nui. 

«  Hill      L- ,  .       _ 


I 


B.  CoMcmoa. 

*"'•     Wlllll'KIIM.  II.  >l« 


Nwmr  F«I»*lr. 

V  f 'iirvHi.il.. 


ilcii 


« !»J0    Kx,T»wi,„„   .,,,1    Comlnct    ..     Krj. 


f  »»-    I  rclimiimry  Iu.,uiry  to  Wit„e«, 


«  M.i'   mT  "rL'f  "'  "f"  "'  »  Bribe 
»  M4.   I't«limin«,^  l„,,m,^  to  tb.  Wi,ue«. 
f.  Ixmaifitr. 
-ai'tl't^t^rV^'"'"'  '■•«'••"".<  Wit. 

C'riS  i?;;;;;"'!'"^'^-*  .nU  C.>in.li..,e, 

jMS.   AmiMU  In  ,  Criiiiii.nl  r*.e. 


iNTRODUCTORy. 

?itatio„,  n^arked  out.  the  „' T±     !  ?"^!"8 '^"  --eye.Un.l 


§  943. 
The  various 

their  Iimitati;.„;"„;;;k:;;7urth"  T£TolT  '"•^•"«>"  -.m^eTami 
admissible  n.odes  of  evidencing    Le.JS     Ji'' ^ '''>  ^  'h. 

will  he  chiefly  either  the  conduct  of  the  S!«  '  ''''''"''  "'  «^'''«"«^« 

The  evidence  will  thu.  consist  most  commri  "  '^''"•'"  ^m-umstances. 
or  pnrtic-ular  events.  Thus  the  d  stZ  V  P"'"'*'"'"  •"='«  "'  behavior 
tween  extracting  the  impeacl  fng  f  c^o  ""ro!^^^^^^  ^e- 

them  by  other  witnesses,  becomes  Iw  of  vS  ''"'"''''""  ""'^  P'^^^^tin,. 
may  .„,.st  properly  deal  with  th"e  qu^l  t  e  t.  ^7^'-  ^''^  ''''  ^"^'^ 
proh.i..t.on  of  extrinsic  testimonv  ZlnZ  1  v  T"'?  "'  ''^''^  ">» 
bias  corruption,  and  interest.  _  all  J  Jllr!^  ' '  ""'"''•^"  ""*  'I"""'*""  "' 
Ity  of  en.ntio„al  partiality  (ante  ^  940)'  So,:  '""'""^°'  ""^  «'"«'«  '1""'- 
•mportant  but  not  the  exclusive  ,„o.irnf  „^'°"'-'^'^""'""'tion  will  here  be  an 
will  concern  the  relevancy  o  2  v^lu^  IchlT'"."-     ^'"  ''''''  "^^'^^-^ 

-and  other  --.  to ::JL^CS^^ ^^ j^.  ^  ^^^ 


IIMS-M.)  SCOPE  or  C1U«..,XA1I..V«T.0S.  ,^ 

hv  *l.l.  h  tl..  cr-ll,  of  u  •!,  J..  ....yU^it,  ':?„••  '"  «"in«  11.,  v.rJou.  m«W 

iw...  ...  .tf.ck  u,K„.  I.U  g,„.r.|  cr^Tt  3  «...      t    ""*"'  "'^"'  ""  <'»'l-.ctio„T 

prove  tb«  bo.Ulli, -f  ••  """  '*"•  *'"'  "»  doubt  tl..  right  of  tb«  prl«,n.r  to 

5  044.    Cfo«..«a,«ia,tloa ;   Bnndnmm  a«  a.  t.  . 

cla.«  of  evi.lenre  w.,  find  tho  inrtuence  of  V  .     !"•,    .  "*  '"'""    '"   ">»  A'"' 
«l«ci..H  .,f  corollary.  „,,,,.  p r;!"  «.  ,.lt  if     /     ^'"^  »^-e  Principle. -„ 

to  iK,  procured  i„  that  JTy  ■  the^De  in  *"''"  '"  "''''^•"'^«  ""'-'"I't^l 

.i-tri„e  that  extiasic  te«i.„C'«houd  £,''';  V',"'=''^  «^""''  ""'  "'  'he 
what  „«  a„  onvet  to  that  exc.rooa^^^;.''^  t';7  T  ""'""'•■•'  •^"'"- 
application  to  Mich  evidence  as  does  nS  mm  .  '''•'^'»«'  ""  "^-ontinl 
Vet  it  i,,  con.,„onIy  apoken  of  aV^r!  ?  T'""  "'"'  «clusio„„rv  rule, 
of  discrediting  evii„C  Thr  Imt  ^^^^^^  '.'"'  -  «PPbin«  to  „1,  .sort« 
tl..r«  is  to  be  understood  a  Kone«l  aLn  thr"""'"^  '"''''  "^  ''^•"'*"'^«-  ">«"■ 
of  evidence  that  may  bo  eliS  /or "  nv  .  ""  "'^'^'"""'""'i^'n  the  range 
liberal :  "^  '^  '"'  ""^  P"'P<»«  "'  discrediting  is  to  be  very 

P.rty  to  put  «l,„o.t  «,yque.tion.  up^,.*  croLSL  n".!'  ^  "M""''*  ^"'I-tent  for  the 

•dve,«V»rt7i.UM.;;ily\Mowt!r"J^^^  UtlSon!'"'"'  •?^"'"  ''"^-o^mination,  an 
cret.0..  of  the  Co,.rf,  with  »  viewTte  t    h.  1    ^""l"    ""'"'  ""'^  ''^  '•"  •"-'d  di." 

.»H  w.th  hi.  pre«,„t  testimony,  hi.  life.ndlhlbrt^hfr   .    '  •"«''•"  «ith  each  othe 
t"o  indeflnitc  to  I'e  „f^..'"'""""'P',''"»  "  '•      ««er)    8S  mo  wl  ittr       'T^  affecting  .hnr- 


■  I'^M 

J 

''^ '  iJR 

ii 
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It  may  be  doubted  whether  in  practical  effect  this  canon  enlarges  the  rules 
ofrelevanc,-^  ITobab  y  .t  merely  leaves  the  trial  Court  to  paS  upL'.  the 
matter  of  relevancy  without  revision  from  above.  Moi^over,  i .  maT  sorts 
of  3v.de„co  evon  thus  effect  is  „„t  given,  for  strict  rules  of  ^levancJareT 
c,u.red  o  1«  fo  lowed.  W-.ile  it  must  be  kept  in  mind.  then.  sTpres" ti^J 
a  broa.1  underly.n.  tendency,  it  can  hardl/be  trustek  as  ;  gel^™  "  3e 
and  never  as  overriding  any  other  concrete  rule  ^ 

But  the  foregoing  doctrine  concerns  at  most  the  subject  and  scope  of  facts 
that  may  be  covered.     It  doe.,  not  concern  the  ,«culiar  virtues  „?cr^s« 
examination  as  a  mode  of  e.x.ruction  distinguished  from  ^11^ 
The  co„tra.st  is  between  cross.xamining  a  witness  aire  dyd^dTaS 
ew  witnesses,  -  not  between  the  cross-examination  and  the  dirm  exam  ,a 
t.o„  of  the  same  witness.    In  the  latter  aspect,  cross-exan.ina  i^Ti  a    Tt" 
Wauso  of  Its  elHcncy  i„  .securing  more  than  could  have  beerexl  ed  hit 
a  direct  examination  by  a  friendly  examiner.     The  jh^cuI    J  v  r'^ues  whS 

£d  sr/sr"'""'""  ^"" '  -^'^  ^^ "  ^  ^— -^  -"--S 
S;;Cgair;^=s:;=^~ 

Corn.pUon  is  here  to  be  understood  as  the  conscious  false  inStwSi" 

Mtt'^h    7.-'""-^  «en.n,IIy,  tlmt  iN  limit,  »« 
«-    «?    '''"'■"•"."""">  fflh'  trial  Court:  Al" 

Xm,  Sealc  «.  Chamhli*,.  35  id  Jl     I89S   r^"^ 
r;  U.K«.  106  i,l.  570,  17  So.  7I«T  1896    |{h«lo? 

I89-,  Nelms  v.  .Steiiicr.  11.1  i,l.  .'•,62  39  So  iT. 
1902,  .Southern  l{.  Co.  „.  Um„Me"  132  W  filV 
32So..-!nO:   V,.l.:  1895..Stt..H..|I.:ihe™an  107 

l«l(l.  4.^.  h,  IV.  465;  Omn  :  1S46  Steenn 
-•.  Ayl^worth,  18  Co,.,,.  244,  2-,.;  1868  KeU^v 
r.  III..  Co.,  :k  i,|.  22.%  2.13  ;  I88J.  .State ,.'  UuBy 
57  1(1.  52«,  18  Atl.  791  ;  />    c  .  im»    ilL^.^' 

//-»..•  1900  Morrlconrt  ...  V.,r«alk  R  i. '^ ' 
i-1  Haw.  218,  226'  ///  •  ismi  ■!•„  1  ,  ' 
Work,  ..  WVl^r.-lVo  ill.  .Mr";   i^K '  .i?^" 

Md,oS,^*42'i;'-.vr:i  t%  t'o'^t:;/' 

1902,  Ba««tt  .-.  (i|,,„.  «.,  Ka„.-  .4.  7o'^»cZ- 
M^:  ?«^/  vL*^"!"""'.';  f ?.'''•  ^'^»-  '9  So.  668 


^rij7»r«'^i^-«^?^-= 


Smith,  112  Man*'. 


120   Mich.   .300,    79  N.  W    481 ;   AVir       iacu" 

lowed  for  the  pur,H«e  of  te«ti„B  the  riiornorv 
the  capacity,  or  the  honesty  of  the  ikt*^     u„,  ^^ 

m  *.-.?,  ".,  ""'•'«"•  '«  i'l-  ♦7.  61  Pa,  iT 
n  ■'  ..,;.•  */»"'■»  "  Klden.  32  ( )h.  St.  282  287  •' 
Or-  im.  .M,ixwell  .-.  nolle,.  28  Or.  I.  4  I'li;' 
?5!  •'"  ••    ""9'.  My«r«town  B»nk  ,-.  RoeJl^' 

r.  .lonea.   I    Bl.vk  216,  226:    1873   Kea  r   Mi.- 

u"s'  il  ^"11.  *";  '""•'•  ^"'""  '   •'■  8-9* 

..  .  •,•  *  •furtlKT  .le.liiiiiic  to  interfere  with 
!:*' ''J""":''''".'""!''.'  '•"••«"«  the  a,„»e"m7Rht 
I  avc  fiirnnhed  other  wliuewe,  who  ...iild  hS»e 
<n«pn>ved  the  oi.poiieiit's  ,a,p( ;  isgj.  !.;„,„„  ,. 
h.ii«.r,   142  id.  488.  12  Sup.  ,)02  ;   1894   lili?,^' 

174  H    .19,  19  Sup  832;   Ula/i .-  |89iJ  I'eonle  r 

?''is'«A"j>h''.-n.39  iv.8.',7: 1899:  ?;'h:^; 


^.„      ^   West.  20   id:  "73,'  M "  i".c"'f  I,,  ■'' r/  •  TiS" 


ii  943-969]  DEMEANOR  ON  THE  STAND  ^    BIAS.  ,  943 

inferrible  from  giving  or  takinc  a  hrih«  ni.  t,^^ 

u„scn.p„lous„ess  for  the  case  k  hand  "P^^tons  of  a  general 

Tilt'  kinds  of  evidence  available  are  tvn  tn\  ♦»,«     • 
ness-  sUualion.  n.uking  it  a  jZh  TJZl^tl^l  ct,cumstances  of  the  vnt- 
mind  for  one  party's  cause  •^jTthe.Zrtl    5  f.         ^"^  '"""^  partiality  of 
the  pr..sence  o'f  s/ch  partlii  y^^L^:fltfh    ,'  ^L^'f  """f '  '"'"^"^'"S 
of  the  feeling  to  the  feelinc  iLlf     ThZ T  ''^'' '^'"8  ''■°'"  t'"'  expression 

three  generif  sorts  of  all'cTutLtlYrvirncrlrr^^^^     V^°  "^  "'^ 
and  Retrospectant.  "viaence  (ante.  §  4J),  —  Prospectant 

§946.    Same:  Demewiorof  the  Wltnew,  «eTld«Bo-      TK„        j 
witness  is  formally  offered  in  evidence  whe^  TlT  ,  '""''"''  "^  '''" 

court-room.     But  it  is  no  less  admTssS,irwrn  ex  ibTedT.  h"'"''  "'  ''^ 
and  on  the  stand,  even  though  no  formal  offer  of  it  M  «»»rt-room 

rfmean..  ./  the  untnes.  on  Ihe  ,<«  J  m  /lays  L  conXd'rl  '''' 
in  their  estimation  of  his  credibilitv  •  «5„  ;„.  JI  f  .  .  <=""«  ''ered  by  'lie  jury 
been  deemed  in  our  systero  pSu.^  tKTfi  H  f  'T  °'  "^'•'""'=« 
(/>;<  §  1395)  the  wifness  is  re'S^  Ke  t  Str" tl.:  t  T'^T^'? 
delivering  his  testimony.  The  main  feature  o  clta:t  b"  w^e^t"^^^^ 
and  the  common  Ia«r  systems  of  taking  evidence  was  the   Uffp  "^ 

riva  voce  testimony  and  written  deposits     Onlv'hen  t^  f:;:.!  r"? 
be  procured  is  the  latter  allowed  to  be  emnlove/   Ti,?     .  7    '""°' 

then,  without  any  definite  rules  as  to  iL  sS         ^he  witness'  demeanor, 
inevidence.»  ™  ™'^' "' '^ '^  «'g«»ficance,  is  always  assumed  to  be 

A.  Bus. 

turn  .s  out  of  the  question  ;  so  that  the  conduc    of'the  w'tn  ss  a„d  T 
cross^xammation,  without  discrimination  againsi  the  fori  er^  ^       ^^ 

*  1901,  Bl.nir  p.  State.  «9  Ark    S58  M^  W      n..  -  \ 

"1.148  (personal  apiK-Braiice-thonKht  not 
to  !■<>  pr<.,H-rly  con«i.|pr<>.() ;  Ma.  Hev    St    1887 

•W_N.  h    Ml  ;  ISOS.CalUnan  .,.  Shaw,  ai  U 


o^'s  W1  "'iU   r?"'"'  "'n'^'"  ••'='«  i'M 
rule  ..  no„e«l ,««,  1 1964.    Compare  al»o §  66° 

-. „-..  general  ,irfm,„  ,*<•  ,r,.,/,„r,  „,■  /,,„.  „„  f  ™her 

VOL.  II. -6  *^  1088     "™""°"""'<«>  or  otherwise;  the  notion 


4I7    i««   I    '  .'"""■*  Jl'*"*"  "■  Shaw,  24  U 
a. '  .A      •IPiiiiiiiRK  r.  Machine  Co.,  1.18  Mara 


V 
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§  949    Rel.Uoii.hlp  ud  other  Bxt.rn.1  r.cto  u  Brldenc.  of  Blu      The 

range  of  external  circumstonces  {anU,  §  945)  from  which  probable  bias 
may  b.3  inferred  ,s  mfinite.  Too  mnch  refinement  in  analyzing  their  proba- 
ble  etloct  IS  out  of  place.  Accurate  concrete  rules  are  almost  inums.sible  t.. 
formulate,  and  where  possible  are  usually  undesimble.  In  general  these 
circumstances  should  have  some  clearly  apparent  force,  as  tested  by  exiH-ri- 
ence  of  human  nature,  or,  as  it  is  usually   put.  they  should  not   be  too 

X  \j  (lit  f  l-V^a 

Among  the  commoner  sorts  of  circumstances  are  all  those  involving  some 
rnhmate  famdy  relationship  to  one  of  the  parties  by  blood  or  marrra-e  or 
Illicit  intercourse.*  or  some  such  relationship  to  a  person,  other  than  a  Arty 
who  IS  involved  on  one  or  the  other  side  of  the  litigation.' or  is  otherwise 

tieing  that  it  i«  a  waste  of  time  to  allow  a  farther 
attempt  to  prove  a  thing  already  conceded- 
18,9,  State  i:  Glvnn,  51  Vt.  580  (••  the  witneu 
lu  thi9  case  admitted  that  (he  had  uufriendlv 
feelinjrs  against  the  prisoner,  and  such  inqniry 
la  so  collateral  to  the  issue  that  a  court  will  never 
jiermit  detail,  but  only  the  general  inuuirv 
whether  the  witness  is  friendlv  or  otherwise  "■- 
here  the  question  aslied  was,  '•'  Have  von  ever 
told  S  that  you  would  get  the  old  m'an  [the 
defemlantj  mto  State  prison  if  vou  could '  "1 
But  this  view  ia  unsound ;  because  a  generai 
admissiou  of  the  existence  of  hias  can  never  l>e 


sovivi,landfo.ef;,  „  thV..,y^,.ce"frrm"hU     larn.''hi;r''j^''c' *'.''84'r8f  t'"'  ^\^''  '"" 
-.matio,.  or  h.s  utterance..,  _Tl,e  doctrine  has  no      7   Z    r^r'  \,±1\  i".«'  «  «  «  ?■  '•;"".'«'"" 


. .. .«,   .„   ..,„  .iiitcTTiiii-o  irora   ni8 

situation  or  his  utterances.  Tlie  doctrine  has  no 
support  elsewhere  ;  1869,  Blalie  v.  Damon,  103 
Mass.  207,  209  (repudiating  the  argument  that 
the  witness  should  first  be  asked  if  he  has  bias 
and  to  what  extent ;  if  he  concedes  bias,  then  it 
IS  wholly  collateral  to  inquire  into  the  circum- 
stances showing  it  "), 

'  1869,  State  i:  Dee,  U  Minn.  35;  1H83 
r.^iigli.,rne  f.  Com.,  76  Va.  1016  (limiting  this 
mode  of  showing  bias  to  circumstances  stronglv 
si^iiifiiaiit).  W  bother,  without  resorting  to  this 
evidence,   thp    witfiAsM    mav    iw.    ..^i...i    j- , 


Preston  v.  Dills,    —  Ky 3S  S  >V  94.^  (re 

latiunship  should  not  "discredit  ■'(i.e.  reiect'l 
!^e  ««rtimony) ;  1896.  Holly  v.  Com."  -  i,f  _ 
38  b.  W  5.32  (that  a  female  wirness  for  the  de- 
fendant had  lived  with  him  without  l»ii,g  mar- 
ked):  1898.  Franklin  v.  Com.,  1U5  i.l.  -2)7  48 
^S.  W.  986  (killing  of  a  woman  said  to  have 
been  se.luced;  that  a  witness  for  the  prosccii- 

1881,  State  f.  Wilhngham.  ,3.1  La.  An.  .VI7  (re- 
atioiiship);  1896,  .State  i>.  Johnson.  48  id  4;)r 
19  So.  476  (defendants  misttvss) :  Mo.;  igoi' 
State  r  Fisher,  163  Mo.  169,  62  8.  W.  6t0  («•-' 


Ti_i    iV,  .         .'   °"-»"  »■   r.iiiiigtoii, 

f«L?  B?®.  (pare-'taJ  and  fraternal  relations) 

1847,  State   c.  Nash,  8  id.   36    (same)  ;    1858, 

^^l■,  .  "'  *»•'",""'  '^-  "7  (Mlowslaves) 
]!?;<•?'*  "-.Apple,  121  N.  C.  !584,  28  .S.  K 
J5?  ^^f^^J  ".?'*  ">""'«')  i  1897.  State  c.  U,.  il, 
\M'.  ??  "•  ^-  *"  (defendant's  wife);  .S  l>- 
1896.  State  c.  Smith,  8  S.  1).  547,  67  X  \y  619 
{^Utionship);  US.:  1888,  U.  S.  ,-.  Davis.  3." 
Fed.  865  (near  relatives);  H',,...  1895,  I'onth 
e.  State,  90  Wi,.  527,  63  S.  W.  1061  (illicit  rela- 
tions;  exclude,!,  wrongly).    It  shoiiM  l,e  under 


evidence,  ihc   witness' may   b^  TXTIZ^;*       3\Sat  ^l.^L^r'"'--'-    I' "''■"'!'""' "-ler- 
whether  he  is  l,i,-«8ed.  h<^  been  already  ran-      wWch  l,?.w  i  'jP,'' '""^'>'»*^'"""""»"™ 

siclered  anlr,  %  940.  »»":«uy  con       which  mny  /«  mmknl  iy  cmntu:)  as  discnHliting 

•  In  the  following  rulings  the  circumstance  1,L*^"**'  '-.''"'.r'u  ^'^  i""  f""""  """  "'e  jury 
was  admitted,  except  where  o  herlT«  noteT  tZ  J^n„T  "•  1}"  ™»f"»i""  ->f  ""^  «r-t  iA 
En^.:  1836  Th,.mar  ..  David,  7  !*&  R  35<i  cinflTct  of ^^1™  '"™'  '"  P""  '"  *"''''"''  "'« 
(mistress  of  the  plaintiff);  Ma.:  1900    Martin      •■^Y\7  °' ™''»K?- 

V.  State,  125  Ali.  64,  28  So    92  -  tW  •  186S       .     1    \V  ',.''*  "rom'tance  has  nsuallv  I,een 

Lyon  ..  Hancock.  35Cal  37V(wife)  -Ga  .  cS  V^t'^^^^  '   ''"  "'«  '?""'"''  """  '""  «'"'«l!   a 
1895,  §  5289  (feelings  and  re'l^ioi^Wp  t"  P"       I8"9'"ll':'r  sTa.!:' .'j!/  A'^'^t""  ''  '*""■ 

ties,  a-lmissible);  1886,   Simpson  1;.   State    78  (thsi  thTt'^hl'    r      .' -i^*  ^'"-  •'^-  *"  ^"-  ="« 

Ga.  97  (relationship) ;  1901,  Cwhran  iTstate  ihTH  ,   » <^'".'''-w""ew  was  hostile  to 

US  id.  726, 39  S.  e'^M3  (brJthe™  and  othe™^  ""e  opponent,  admitted   ;  190.-.,  Stall  ,-.  St.-ite, 

Ind.:    1896,  Smith  v.  S  ate,  14™'  Ind    685    42  ^jLj  'f  tl^"  f*°  '"'f.'  "'"  "'""^  "a*  "•« 

N.  E.  913  (a««.ult  with  int-ni  ,0  kiH;  the  p'r.^  dudS^I    f„''"'pf,«;ta»e«l'"washcrwon,an.  ex- 

ecutiiig  wtness"  sister  havinir  testified  t,,,thl  """ea).  18,5,  leojdo  v.  I'arlou,  49  Cal.  1,37 

defendant,  her  relations  wirhnwe«ad„dt  ^Zt^  """!".  "-■'«'"'»''ip  of  witnesses  t„  p  r- 

ted  to  show  bias):  1900,  KcesierMutt    ,M  faLli  ti^'    /"  .''"'"    =^^T'P"""'    «"   l'"»^'"'e 

id.  242,  56  N,  E.  232  ("Lear  relatives ">•//.  ^.'»*'.V*,''^.'?"'''""'  excluded) ;  1859,  Stater, 

in  the  following  three  c;Les  a  wl'f^  ts  i'mty  ^t^^l^r^^'"^'  -*!"'  ''*\  ''«»  ("'"'"'al  ia.i- 

waa  held  not  to  be  discredited  hv  lierTl™h,n-  ^Uh^ ^„^J''^fu    T"^"^,  H  «''*  P'^^'-'-tion 

ship :  1859.  State  v.  Kankiu.  8  i.i.  355  (Wright  wiL  altoTmLJi    J!-''T^"'*  '"'"»'«  'l-f-ndant 

C.  J.,  diss.);  1865,   State  «    Collins    20  id    85  TmhtM  ''T*' "^''',^''. "'*''«'"•'««''' "••"»• 

92;  1876,  State..  Bernard,  45  id    »34     cwJr™  •  ^.tft      J*"*'"."".';  »'"'   *''<"):    1859,    Slate    r. 

1859,  State  v.  Nuh,  10  id.  81.  89     A'J  H^SM  mcK?""''  *"  ""■  *"*  I'''""  "'  'liirJ Persons, 

•       '  ^^-  ■  'S'*-  excluded,    no  matter  m  what  relation,  Lweve; 
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prejudiced  for  or  against  one  of  the  oartins     t».»      w 

rre^nt  or  past,  b,  one  of  the  ..r^:,  iTZ'JX  rltnV'  '"^''^'"'"'' 

J  he  pendency  of  eivU  litigation  between  tU.  J/  ™jevant 
usually  r.levaut.not  onlyasLSm^LnTeV,  Hi     ?''  "'"^  /^'^  "PP""^"'  ^' 
as  involving  conduct  expressir:?Sir(^',t",%^^^^^^^^^^ 
fact  of  litigation  upon  a  disconnectnH  mff!^     ^      ^'  ""'^  *^''«  ^''^  ™«« 
•still  it  is  useless  to  att^.nrto  dS.rt'''  T^  ""^  "^^^^««"'>-  ^^ow  bias. 
olusio„.«     That  the  win   f  is  or    ^C  ^^^^  ''J-'  '"■• "'«  P"'P°-  »^  "- 

-  .  the  Witness  a  hosE^^  l^^  VS^^^^ 


.■l»e  thev  mav  Rtand  to  the  party"-  liere  l.ia. 

.Weu,la„.  ex..I„,le,l, ;  ,880.  State  v^VoMZt 
W  \a.  7)6  742.  7.i7,  764  (attempt  to  kill-  a 
w.  „e«  forthe  State  live.1  i./tl.e  house  with  the 
.lefen.laut  .-u,.!  hi«  wife;  a  .,..e»ti.,„  a»  to  hi.  in! 
tm..,.r»e  w„h  the  Utter  wa«  excluded^  in  ^ 
ubiwure  iipiuiun).  ""-=>«.  lu  on 

.  «  It  iH  obvious  that  where  the  cninlovment 
»  a  ,,re.e,.l  one.  the  effect  is  to  «ugge"  Wi.Tter 
e»t  (under  §  969, ,«,/)  either  than  a  wrLoua 

pe.Mled  on  the  imue  of  hi,  en.pIoverV  «^e  and 

iTetcrreil  Ace.  Ins.  Co.  v.  Grav  l-jt  i,i  joo  oo 
|So.  51 7  (that  tl.ephy.ician.wii;^i Jtt; •  ♦K 

Biiowedj,  1900,  Loniaril  e  &  N  H  P..  .,  'i-»» 
..or,  125  id.  593,  28  So.  .MO  Tthat  a  wit^leL  w£ 
«  larse  .h.pper  over  defen.lanf*  roa.1  Xw^" 
Ty»on  J  J,«, ,;  ,901,  Alabama  G.  S  It  Co' 
r.  .JohDHton.  128  id.  28.1,  29  So    771  (ihli  ti,- 

V  K.86  (whether  the  wit„e«  believe  that' he 
wonld  l«  d.8.harKo,l  if  he  U-ntifio,!  t^  Virown 

119  .»!.«*(.  93  (tliat  a  witnew  for  defpudKiif  ,-.„ 

I|"r:a„«,  was  kIso  employed  bv  anotSi  ""rUrt 

,  a,,m„B  wh,«e  .torklmhlen,  were  oSro^    i 

Ml.'  fopiMiT.  excluded  in  diwretioii)  •  Vhh\    K  ^ 

..nr.  |«u.liKht  Co.,  177  i.l  I.,,  Ig's  K  1^  V^  ^ 
fact  that  one  has  Iwn  di.<-bar™,l    f  .    '        . 

•^wrelion)  i  1895,  Wastl  ,•.  R  V^  „M  ► 
ai.l,  42  I'ac.  772  (that  a  wit„e«  L„i„  '  a  ^ai  ' 
ruad  company  is  an  employee  of  onf  ;'.n  oS„™™ 


1085 


and  illogical  treatment  of  the  snbiect   .nn.. 

^-  '^f""  ••""  ,';■".'-'""»"»";•  s'T; 

laii),  190.),  Koenig  r.  Union  1)  ■      ■..    1-1  « 

uot  afraid  of  lo„ug  hi«  position  if  the  verdict 
was    agamst   the    defendant,    allowed)      1902 

».«  >.  n .  Jl  (tliat  the  witness  was  acent  of  tl.« 

exduueil);  1898.  lenuessee  C.  I  &  H  C<.  .. 
Haley,  29  C.  C.  A.  328.  85  Ked.  5,14  (waces  ul 
employecwitncw,  as  aff«tiDK  cmli       f?,„  1 

sfblei.         "  <""?'"?•»«"  by  a  party,  admil: 

For  the  adniissibilitr  of  the  fart  ..#  n~..j    • 

.».«™»e,  and  of  »„,lo;J„  ZVTeLt^l^^Z 

fecting  interest,  see  p,«i,  §  959       "'^"'"'  «»  "- 

.    !, "  'J":  '69  (the  pendency  of  a  suit  f..r  « 
•miliar  claim,  tulinittid).  '  " 

17  v'*w' il'*"'"-"*'^    "    ""»«.   ?0  Mich    in 

fw    slander    against    his    wife's     father    ha 
been   compe  led    in  a  divorce  suit    «  nav  on 

State,  U  ^ebr.    .  23.  7  N   \V  44j  (ii,^.  1! 

an  attorney  for  the  pmsecutVon.^ha  'tN?;^^ 

terested  in  a  suit  against  the  defendant.  aXifr 

takiug  of  land  i.;  a  coumyTa  ^Z^^i^ 
who  had  helped  fix  the -line  .md  ek  Xte  X 

mas)     18.17.  I'lcrco  r.  C.ilson,  9  Vt.  22'>  ("thit  a 
lawsuit  ha,,  existe.1,  calculate,!  to  excite  Ln.     d 

6    V*^   iS^rlr'*,'  ,'■""'•  '-'K'>"n.e  !.*";,;' 
-o    va.   I0J4   (excluding  the  fact   that  a   bill 

k    OwledInT,!,'"*;'     ''■'    !''"    "'•'"«■''■    ''CCS.,,., 

witness  before  testifying;  and  al.-,.,  bnlding  that 
m«»  ^^^  '■"'  *'t  '"'>>"""'  on  a  disc  1  ifec  e' 

tHr„vi95i:;''.r"'''"*^-  "'"""^  ">« "- 

♦  1903,  Pardee  e.  State,    —  Ga.    — ,4»S.E. 
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cured  by  the  opponent  against  another  party  to  the  cause,  it  is  relevant  as  an 
expression  of  hostil.  feeling,  usable  against  the  opponent  as  a  witness  (post, 
§§  950.  951) ;  (3)  if  it  is  now  pending  over  a  witness  for  the  prosecution  for 
the  accused  in  a  criminal  case,  it  is  relevant  to  show  the  witness'  interest  in 
testifying  favorably  for  that  side  (poal,  §  967), 

Beyond  tliese  common  varieties  of  circumstances,  no  generalization  can  be 
attempted.  New  circumstances  will  constantly  be  presented,  as  suggestive 
of  personal  prejudice;*  and  the  decision  should  be  left  entirely  in  the'hands 
of  tlie  trial  judge. 

§  950.  Bxpreuiona  and  Condnot  ••  Erldeiioe  of  Blaa.  The  line  between 
external  facts  in  a  witness' situation  and  expressions  or  conduct  (anic,  §  945) 
is  sometimes  hard  to  draw ;  but  for  the  purposes  of  relevancy  it  is  of  little 
more  tlian  theoretical  consequence,  the  relevancy  being  usually  in  sucli  cases 
clear  enough.  The  argument  in  the  present  sort  of  evidence  is  from  conduct 
t.-  language  to  the  feelings  inspiring  it ; »  the  only  question  is  whfther  from 
the  conduct  or  language  a  palpable  and  more  or  less  fixed  hostility  (to  one 
party)  or  sympathy  (for  the  other)  is  inferrible.*  Such  questions  shouhl  be 
left  largely  to  the  discretion  of  the  trial  Court."  The  variety  of  the  evi- 
dence  is  infinite.  Among  the  commonest  sorts  are  the  witness'  expressions 
of  a  desire  to  have  the  op    ■  -nt  defeated  in  the  present  proceeding.*  and  of 

606   (inilirtmenU  for  offenceii   by     ..     witncm 

Bgiiiiist  the  (l.jfoiidant.  admitted);  1869,  R.  v. 

llrowu,  3  Haw.  114,  116  (ilefendant's  testimony 

liefore  the  magistrate,  char};iii6  ".,  an  arcom- 

j'lice.  admitted,  to  i<ho«-  B.'a  motive  and  credi- 

liility  in   incriminating;  the   defendant   !)v    his 

testimony).     Conim :  1875,   Tilton  !•.  Beeeher, 

AblH)tt"»  Kep  I,  .'il7  (that  the  prinripal  witne.sa 

for  the  plaintiff,  Mr.  .Monlton.  had  been  indiotcl 

for  lil>el  on  .VIr.  Beccher's  complaint,  exilniled - 

Mr.  Evarts.  for  defendant:  "Doeii  yimr  Honor 
liiiy  that  to  dhow  that  the  party  aj^iiist  whom 

ho  la  testifying  here  hai  pursued  him  is  not  evi- 
dence tliat  he  dofs  not  stand  impartial?"; 
.Indge  Xeilson:  "It  is  very  clear  that  if  A 
claims  an  immense  estate  aRainst  B,  and  B  can 
pursue  the  princip.tl  witness  and  indict  him  in 
many  indiitnieuts,  that  lie  don't  ruin  the  witness 
who.se  testimony  m.av  be  brought  in  support  of 
the  case  against  him  "). 

','**-•  f<^^  »■  '^=>'l  Works.  92  Mich.  249,  ij 
X.  W.  6a.1  (that  a  person  was  a  total  abstainer, 
who  t -^tified  to  the  plaintiff's  dist-harge  for 
drunkfiiiiess.  excluded);  1877,  Guttenxm  v. 
Morse  5h  N.  H.  165  Itaking  part  as  a  grantee 
itom  the  defendant  in  aconvevance  fraudulently 
made  to  defeat  the  collection  of  the  claim  in  suit 
.Timitted);  1896,  iStite  v.  Mace,  118  .N.  C.  I2u' 
a»  S.  K.  798  (murder;  that  the  witness  for  the 
prosecntion  h.id  "  lieen  drunk  with  the  deceased 
many  times,"  excluded) ;  1895,  Kciistcrmakpr  r 
rub.  Co.,  12  Itah  4.')9,4.1  I'ac.  112  (plaintiff  had 
loen  charged,  with  others  of  his  familv,  with 
cruelty  to  a  cliild ;  i|uestious  to  his  wife  as  to 
lier  cruelty  to  others  of  the  children  were  held 
inadmissible  to  show  bias). 

•  A  direct  aaaertion,  "  I  am  biassed."  or  "  I 
«m  ready  to  lie  against  him."  ia  seldom  made; 
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111  such  an  instance  we  are  of  course  strictly  not 
dealiiig  with  a  circumstantial  inference  (mile, 
i  394),  but  with  a  hearsav  assertion,  admissible 
uiider  the  Exception  for  IXclarations  of  a  Men- 
tal Condition  (;««<,  §  1730).  But  in  practict 
no  such  distinction  is  drawn,  and  all  is  treateil 
as  circumstantial  evidence.  For  the  admissibil- 
ity of  such  a  general  answer  on  Ike  Hand,  see 
ante,  i  940. 

»  In  New  York  the  principle  is  phrased  in 
apparently  a  stricter  form ;  the  evidence  must 
there  be  "direct  aud  positive,"  — wlnuever  that 
means:  1879.  Gale  r.  K.  Co..  76  N.  Y,  59j- 
1882,  S<'hnltz  V.  R.  Co.,  89  id.  248. 

»  This  statement,  when  made  bv  the  Courts, 
IS  usually  said  of  extraction  on  cross-examina- 
tion, and  is  thus  merelv  an  instance  of  the 
general  principle  alrcally  spoken  of  {nnte, 
9  9-J4);  but  there  is  no  reason  for  any  limi- 
t.ition  of  the  doctrine  to  cruss-examiiiatioii  • 
1861,  Floyd  r.  Wallace.  .11  Oi.  690,  692-  1837 
Mavhew  «.  Taylor,  8  (iray  172;  1892  Consaul 
r.  Sheldon.  35  .Vebr.  254.  52  .\.  \V.  11114;  1892 
I'eople  r.  Brooks,  111  N.  V  326.30  N  E.  ISO- 
189.3.  (Jarnsey  v.  Rhodes,  138  id.  4t7,  34  N.  K." 

*  1679.  Lewis'  Trial,  7  How.  .Sf  Tr  249 
254  (Defendiint :  "  Dorotliv  .(nnip.s'  ...  evi- 
dence is  grounded  upon  iilaiii  malice ";  Wit- 
ness :  "  Dorothy  .lames  saiil  to  several  tH-rsons 
.  .  .  that  she  would  wu.«h  her  hands  in  Mr 
I>ewis'  blood,  and  that  she  wonl.l  have  his  he:id' 
to  make  pottage  of  as  of  a  shi'cp's  head  ") . 
I6S1,  Odledge's  Trial.  8  id.  549,  640  (Oatcs  tes- 
tifies that  Smith,  the  informer,  a  chief  witness 
h.ad  said  of  the  defendant:  "Oisl  damn  that 
(  olledge,  I  will  have  his  blooil,"  and  on  (tates 
reproving  him  that  "  thewi  words  do  not  become 
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conduct  indicating  a  partisan  feeling  either  in  ti.e  present  or  in  other  WI 
proceedings.*  No  generalization  of  the  different  sort,  ntlZ  °"'*'^'*'8»' 
utility;  there  is  merely  «  greater  or  less  deT„  of  ?  ".«''^"^^"'«  '*  "^  "n^ 
the  circumstances  and  fhe  JerLnaSy  of  tl?"^^  •''='=-^"«  ^ 


B  miniater  of  the  Gospel."  Smith  replie<I  "  God 
.amn  tj.e  <i'«pel");  17S2,  Blan.lv',  Trial.  |g 
1(1.  1164  (the  clefeiitlaiit  wa»  cfiBrged  with 
iKMiiomi.g  her  fattier;  her  female  aerraut,  who 
had  been  iliwhurgeil.  had  lieeii  the  cliief 
witnew  apaiUHt  her ;  tentlmonv  as  to  the  rer- 
vauta  bia.|  'I  have  hcani  'her  curse  .Mi« 
Blamlv,  and  damn  her  for  a  hitch,  and  aaid  alie 
would  not  »u,y.  Sin<«  thi»  atfHir  happened  I 
heard  her  Kav,' Damn  her  for  a  hlaik  hitch   I 

."w'fnLr-.*"  I'L'i'  »'  ''"J"  "f  "'«'••>•'■'«'  «"«» 
awins      ).   1888,  K.    c,  .Snaw,  16  Cox  Cr    5*1 

(a  »t«teinent  two  years  l«f<,re,  after  a  quar- 
rel:  It  IS  III  mv  p,„vHr  to  do  him  a  k,h„|  ,,i,e 
and  when  1  do  it,  it  will  l,c  a  RcH.done^')  1894 
eople  c.  Anderson.  105  Cuf  32.  .18  I'a,-.  513 
(that  she  wmild  hang  the  defeinlaut  if  her  evi- 
dence  woulddoso);  Ij-Sii.  St.^,e  r.  McKarhin, 
41  La.  An.  68..  6  .N.,  7J8  (that  the  wit„e«,  had 
propose,!,  jiist  after  the  .liootini;,  t<.  Ivnch  tlie 

rvi'';"'>i  w^niiTi'-i  '■•  ^'"''*''"'-  '"'^  ^' "'■■ 

|i.i,  0.  .V  w    1104  (     I  licro  Ko<'»  a  man  I  will 

N  i/Ne;^/',"/  '•■  if?-  '.V**  -•  «^"""'-  i« 
hill  11.'!    '      "'*  '*  '"'""-'  <•■'"'«  «'■"  H>"t 

hll,   thcv  shall   not    go  home   alive");   l(i»6 

;.  ?  t  ,h  '•;"?""."''•  •'"*  ^^'-  '«•  «  •'"C-  199 
(that  the  defendant  oncht  to  h<-  huiiB). 

The  following  ruliniri.  admitted  the  evi- 

dence,  e.xcept   where  otherwise    noted-    1887 

Burner  r.  .St.-ite.  83  Ala.  38  (coiic-alinc  knowl-' 

e-lt-e  from  an  otflcer,  to  show  hia«  for  the  ai'- 

cuscd;  I8;.7.  Scott  v.  .State.    113  id,  64.  2T  ^ 

f-ee  Ah  r  huck.  66  Cal.  667,  6  Pa...  8.W  (that  the 
l.r.«e<'minK  witness  had  alrea-ly  caused  the  del 
fen.l:,„t,  arrt^t  for  the  same  matter  on  anothe^ 

&  •  f»»-  •^"'Pl"  '••  Bi'J.  '24  id.  32  56 
Pac  6.t9  (tr.inff  to  ,«rsiiadc  defcndanfs  hail- 
hondsinan  ,0  withdraw);  1894,  .lacksonville  T. 
&  K.  w.  K.  Co  ,..  I^.kwo,«l,  ai  Kla  573  ura 
I*  So.  327  (whether  he  hiu.  not  teslifleil  agaLt' 
tl  e  same  onponent  in  a  do,.en  suits  in  fifteen 

.hi  ,  <"'?,«'"•.■*''«  '"stiHed  she  had  -lien 
threatPne.l  with  suit  on  a  note  h-  heirs  unless 
.ho  testifie,!  against  the  will);   1884,  .Stone T 

nnir^.":-.  ".'l'-  ?''•  ",'"''''  <"'  »»  "etion  to  r^! 
inire  a  K.nd  t.  keep  the  pea<e  that  the  relator 
lm.l  instituted  a  pr..se,.nti;m  for  attempt  to  p„v 
3Ma,ZT-""*^  '8.-...,(-om.  r.  Hvr„n%4  (i";"; 
•',  '?"."".'  '"  P'-oeiiring  an  indictment,  seiM: 

to  pr„cure  the  indictment  as  a  swed.  wav  of 
auaining  the  end  for  which  thev  1,.^  '  |  n"  „  [ 
cml  sniis);   I84S.  Lohmaii  c.  IVopK  1  xT 

I8fi8'  v.','!"'  ^V"  ,"'■<"!-;»''"«''  l'"»«'-uiion); 
1,,  ,••  u"  '■,'  ™1'1''-  fi  I'ark.  Cr  <■,  i.w  (,|p. 
larution  that  the  witness  wouM  withhoH  h  , 
••videiice   11   tiie   defendant   would    rc,t  m-    ,  e 

VU'?'  ;:';,"■','""■"''•  ]'''•  ««'""«  c,"con! 
c  „  T  '?      '"  ""!.'*'*  f<'"lefen<Iant,  asking  wha 
couM    he    proved    againat    defendant);     1896, 


Philadelphia  v.  Reeder,  173  id.  381    .14  Atl  17 
(that  the  defendaiif.  witne«.  ha.reliarged  00" 

Tlif.  .•»""'■'."«"'""'  ""«  '■"•"■'■nied  wfth  the 
plaintiff  in  tlie   piihlic  work  iiIkiui  which  ,kl 

y»   so.-!,  .15  8.  K  45J.    whether  he  worked  fo, 
«.,  .ndi,,„,ent  of  the  defendant  in  ord^    ,0  Jm' 
P.-1  the  pavment  of  a  d.-ht  \,y  defendant). 
d«,„„         following   rulincs  admitted  the  evi- 
rience,   except    where  otherwise   noted      1899 

8    W.  529  (expressions  of  ha  red  to  Afrhtuis 

28  IV  S^Tih;.  ,7'''''''-  """■"<"'■  92  in.  .109, 
^»  I  .ic.  S89  (th,nt  the  wiine..<s  on  hearing  of  the 
sh.K,ting  went  out  to  kill  i|,e  ilefendi  ml  •  89b' 
Uiige  r,  Sch,«.„I,r,  115  id,  .188,  47  'a,  139 
(threat  to  kil  the  opponent,;  I8.W,  IWgcit  , 
State'to'  '1  •""",  '■'  '™f?»»'8  to  Ic^^e  ,he 
lo?.,?,  ^  F  „  •^T""'"""  f"r  <-"<-  party,  hut 
doing  It  for  tI.e  otiier) ;  I'.iCJ,  KieldH  ,:  ■.-tate. 
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-    Ha.    -35.S),I85(,|uarrpls);  1888  (ard- 
ner  r.  State,  81  (ia,  144    1  •"    /  s   F   ij!  ,    ,^ 

JS/wh:™'H'"'^V'"'''"'*-"''''"'^»i'-^; 
with    whom    the    aduhery    was   charged     hail 

conspireil  with  defendant  to  hlacknudl     "ildri 

person  on  a  charge  of  criminal  inte      „  se  e^ 

2."   S^-"-fi'7   y.r:V    **""-■    '««  "'202, 
.;■.,'*'   (that    he   was   "  verv    intimate 

rri' /"*":•.  y .«'"' ','"'  '''""■''^«'"  a"d « «  w* 

S7-3  57  N,  E,  398  (stoning  the  house  of  ll 
frndant's  hrother.  where  defeiidan  was  sti.^ 
ing,  held  not  evidence  of  Mas);  1842?  erkt^s 
r.  Adams,  5  Wctc.  44  (defendant  a  ow' 
c  erk  was  sued  for  not  recording  a  n,o«gage 
the   mortgagor    testified    that    the    .lefemlfnt 

i'"credr,'r'V.  "'^"J"   'r"""""  ™"««ag"r^o 
?nld  ""•':"'"'"'«  I'im  with  tronhle  if  he 

sold  on  exeeiiticm  was  admitted);  1852   Iodp 
r  Umkin.  9  Cush  365  (whether  a  witness  had 
had  a  quarrel  with  the  witness  whom  his  tes? 
moiiy  was  discrediting* :  1857   Starka  ?•   Slti 
8  .iray  609    6,2   (hos'Jility   ..,  •.notheVtra:«';: 
on    excluded);  I860,  (  hapman  .-.  Coffin.  14 
cl.  454  (a  statement  that  tlie  witness,  haHnc 
csti'f."   '*■; '''^''?f•■."^''""■  «-"'''l  if  .alle.  ig-nlS 
6  A   •  mom'  y'"'"?'*^'  •,  '«"■■••'■  O'N-ill  '•.  r.«well 
tote.^  „'rr";""  """  "'*  plaintiff  ongh 
i?„*^    •?'^''>"'' V"  "<"'""*>  '""  of  the  r-lefeml- 
«"t]  city    )  ;   1867,  Day  r.  Sticknev,  U  id    257 
(    1  mean  to  ^-et  the  ni.iney  on  this  hond  of  oM 
K.  so  as  ,0  get  l,.ack  the  rent  I  pai.l  hin.  for    he 

Mass   .V  2^    ."!•*'•    '■'"■"'^■""     Kimhall.   98 

-Mass.  ,M,  (reput.it for  unch.astitv  of  a  man 

or  woman  as,,,«.,ating  with  a  ».,nian  or  Z, 
a.  Iiinssihle,  If  known  to  the  latter,  to  show  The 
hit  er,  disposmo,,  towards  the  former  ;  InM-anse 
^,      ''■%'"  i^'^*'''  '"'"I'"' "iKi'iHra.  t  of  dis- 

ih.MiT,''P  ''"'"'"•■'>=  "8:3,  Com.  V.  Kelev 
112  Id.  452  (that  acoiutable  testifying  to  I'quiV 
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sunce.  t,.e  ^e.  fact  «,o„e  haf  iS  t^ant^X  rat^iSre:; 

nee  to  t  "'  T""' "'"  J"""  ^''^  «'«"'  °'  the  ill-feeling  and  tSow 
«nce  to  be  nmde  against  the  testimony.  This  necessity  for  asce^ri 
details  IS  recognized  by  some  courts  without  limitation:  '"*='''»«'°"'g 

1881,  Perley,  .1.,  in  Titiu  r.  Ath,  24  N.  H.  3->3   33,  -•-  „„.„„,  x^  ,.       . 

witnesses  and  defendant  h.vine  b^en  «ho.„  fk  V  5" ,'"?"'''  '*"'"«'  the  plaintiff'. 
i"g  of  stone.,  etc..  during  K.arren"^'*''*'  ^"T  '^""'*«'*  ■»•"»"•  ««  t"  '»>e  throw- 
fact,  it  i.  no  mo  e  than  a  cl?cum'ton'ce  ^ndwT  '."  """"  "^  "  '""  "■"  """'»"""« 
witne«..  .  .  .  The  degree  of  vHr.Trth^'^  ^  .how  prejudice  and  ill-will  in  the 
i..  question.  VVa.  it  a  tlieht  andT, 'id  „,  .T^"*'  "  "'«""'"'"y  ""•Serial  to  the  point 
would  be  likely  to  leave  SLdlT^fn'^T""*  °"  '"""'  »"«'"«  .abject,  .u^  „ 

veter.tefeud..'uchiwou^d;rp^tuara.ut"i'\T'^^  '''"•*''°-  -"»  '- 

IMWty  ?  ••  >  perpetuate  a  grudge  in  the  mmd  of  the  witnem  against  the 

feeling  I,etween  herself  and  the  wUnl  'wj^rih^hi    h  f  \""^  ^''"'^"^  *'""  »•>«  '"" 
her  house)  :  ••  The  plaintiff  was  al  libertv  I     ,1  '  .^"'^  '""""*  ""'  *""«•■''  ""'  "^ 

enough  to  indicate  The  exLt^de^^e^ofthe  iultv     '^"■*""°"  °'  ''"'  ^°'"'  *»  «""« 

Thi.  te.stimo,,ywa.  not  intended  or  cXrlnff^'^^"""""''"^"''"-^*^^      

the  decree  of  e.tran^e,^     t  Sween  them     h  ^  •''""'  ^^'t^-'^y  »«  i-  fault,  but  only 


found  hart  nia.le  oath  in  the  search  warrant  that 

P.ir'K  ..'i'"  .'°  J'^fe'""') ;  1M8.  Com  r 
Oallaghor.  lae  id.  ,vs  (offering  a  ihiH  i*«„„ 
monev  to  go  hail  for  the  defendant) ;  Issr'r^" 
^  rrnler,  14,1  i,|,  ISO.  9  N.  K.  510  (tl,  tZ 
husband.  t..stif,i„5  asj„i„„   ,,;,    wife'Jh  ..."d 

Hatch  the  wife,  and  had  halutuallv  acn.,  d  tL 

ex  l,.,7,.'  1  ""fs-T'sr'""  "'  'l-P^^'*^  ' '  -  " 

ex(iiiiifii);  i8r|,  .Stmng  ?■.  rfif.ide,  a4  Mi    1   h 

(coim,v.u,ce  at  the  defend.intV  all.ge.1  ■„,.       , 

"dm.ttod);  1879,  People  ..  Gord'-f^o  ij    71  . 

(burgLary;  questions  to  the  p<di,c,  whether  iLe 

arrest  was  not  by  roniiivance  of  a  confed..r  t . 

allowed);  187.^  State  ..  Breeden,  58   >       5,  8 

■7,^. .    •   ,     •''fai^c'n.f'"  of  the  opponent's  inc- 
ures;  exeln.led.  indiscretion);  1847  Stark,  , 
I'eople.  5    )e.>.  106  (expression  of  a  p  an  to  ki  i 

(thu  the  witness  had  been  refu«i  employment 
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hy  the  defendant ;    excluded) ;    I8S4    Kent  » 

9  vt.  222      that  a  violent  altercation  has  tiiken 
pl^'e.  arising  to  ,«.rs..ual  violence  ") 

»  ArrorJ:  I87a,    Durham   i-    .State    ai.  i-. 
516  (details  admissible).  *  *"  *'  ''»• 

"  1884,  .Tones  v.  Slate    7R  AI«    ik  itx      t    • 

no?  i^^«™.f•>■•'^t''eqVr^f!,';,,,:M; : : 

not  Its   merits  or  its  details);  1888   IV,.„Ib  ,' 

878Tat",;"  ''•'  «'"  "'"'•■«"''  "W  IK  e' :.|     H 
18,8,  latmaii  r   Stat-.  61  tia.  .379  (ex,  1,1, , 

H,ddT™T.''*""«  ■■"'"•'""''  '■"lf'*li"Kl       8:.9 
(tvl T  '/hompson,  60  Kan.  856.  56  I'a.    i.3l 

V»Ll^-  ^•.•'«'"'.*''K''.  "07  .Mass,  48S  (the  tr  a 


H..a-M.J  BUS,    Dm,U  „,  ^  ,„^,,^  ^^ 

§  952.   8am« ;  Bxpialaing  away  tb«  Bsbtm. 
on  He-««Blii.tloa     On  the  jfei.eral  nr^lT?"*^  *"  «rcniiwuae., ;  Oatail, 

sUntial  evidence  (ante,  §  34).  any  SLS^^S  1  '^^  "'"'"«  "^^y  "'<=""- 
of  the  external  situation,  of  t^7w  1™  1  k!  '""f  "*='  "'  expression,  or 
some  other  cause  than  the  6701^21^7,^^^^'''-^--^  -  due' to 
indicating  a  deep-seated  hostility:  ^  "'"""*  ^J'  '^'  «  "8  not 

1"»3,  Chadwick',  Trial,  18  How   St  Tr  Id-.     d.j 

cutu.g  witn«.):  "Had  not  you  and  the  p^^relTn"  ^T"^  ^"»  '''•  '""rf  Pro«- 

1  hat  I  oonfeM,  and  I  will  tell  you  what  it  w«?K    .    -^  ""*'  "  <^'"'"''' '  "    WitnemT 

'rov.„on,  being  a  little  «,.««  at  cSSe  r^e^  ^h      *'"•'''"'"  »  '""^  ^olLh  Sr! 

had  some  wusage.,  .„d  the  pri«,„er  wouldIav7*^    7""  '"  """  Pretender's  army  IT 

from  them  caa^  a  quarrel,  and  we  foS  t<?rher  ""  '""^  '""'  »"'*  '  "«"  «"»«  ^ {irt 

'Oun.r^e^TXflCtf'if^^/titrtltiefaU^^^^ 

.^  mtegrny.  fidelity,  or  truth,  it  is  euZyt^Zi'uorT\*'"^  *°  ''""'"'  "'"""""of 
«.tne«,  an  explanation  which  may  suow  that  H,W^u  fh  "''•"'*"•  P'^y  to  a,k  of  the 
con„ste„t  with  hi,  integrity,  fldelily,  and  trut ,         ^n  K  *►!"  ".'"'""'  ''•'^''  '■"  ""'h  "hoj 

-a^:sy22^\^;:f-.--2:Sir^^ 

t..';LS;^S;^^:^^f--;^-idence:  (I)  In  the  «rst  place, 
to  be  shown  in  order  tf exp  aL^  the  'L  "  ^^  '^  .'^hoie  of  a  conversation 
".use  not  be  allowed  to  introduce  Lrelv  7  "^  *'"  ^^^S™^"'  ^^^^  "ff«'«d 
-plain,  and  no  more  shoulTbe  iLnTd  ^^^^^^^  '"T'*'  ''''  ^''J^'^' '«  to 
purpose :  °  ^'^^^"^•^  *«  ^^an  »s  strictly  necessary  for  that 

1820,  Abbott,  C.  J.,  in  7A.f  Qu„„.,  Co...  2  R   *  n  oo.  , 
croa^xamination  stated  that  he  had  me,',«oned  th«f  ^    («  witne«  for  the  plaintiff  on 
defendant ;  it  was  proposed  to  ask  himXu    the  whol  "="  *°  '^  «  '^i">«'»  against  the 
ha«  a  nght  npon  ns-examin.tion  to  ask  atl  al«n„.     k   ..'*"'''""'"°">  ^  "  The  counsel 
the  sense  and  meaning  of  the  exprein^'i^"  he  SelS*"  "^  ^"'^^  »°  '»""'  ^^ni 

adn.U.e.1  to  »how™wif„e" •  p  Zl,?  C'SsZ' 

f  .mpr.,per,  etailsconulne.!  in  i  ) ;    M7^e?^ 

r.  (jilnHti,  9  Vt.  lii-i  („.,lv  »!.«  t    •     •     '      •"* 

1080  '' 


"«Wl''the'"i„f]',°"'''  .^'^.    •«^''    '"'""■tted:  to 

.hX'her'™  fa  j":';^X«e    7'"  "'"'""^ 
whisperine)-  iggT  M^Ti  •     '®  *•""  '^"  ""r* 

Mass.  488  (the  tral'mm-r-  ''•  •.''■"'""«".  '07 

1875,  Breoks  ;■,   Acton      I?    ^r        •'■?<"»"'<'); 
183U.  Somerville  &  K    R    Co    ^    n  """.•   "^  = 
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•l«o  of  the  motive  by  which  the  witn«u  w..  i.,a..    j  . 

... ..« no  ri«ht .,  ^  further  »„:'::rt:rui^'x^rwiTu:;:f^^^^^ """ ' """" 

pur|K>M«  ,.f  expluiniiis «ther  the  txprm»k>n»Z  ,, "'"^        '"  """I'  «"J  "ot  ault«l  t..  the 
.n».le  tl.e,..;  b„t  when  once  .11  wlHch  ^i S  "u^  t^e  m ^t'    *  '".°"''.  "'"''■'  *'"'''  ''« 

witne.  ana ...  u,oud  ^.^x^£:!';:^ifz  !::Lt;r.f.'  '"^"  °'  '- 

?r^^^^oreXJio:rZ^^^^  ^.^^^  -PPonent.  the  true 

really  i„dieate^heco„cl;:^s„";t^7f^^^^^^^^  d"  "ot 

desires  to  show  that  it  was  j«2wf  a1  .  "'  "'  "''r'"  '^'  I'ostility  and 
improper  in  two  wnvs  S  Cut  it'^H  ''^^'"^'"*„'«'^««'.  the  otter  is 
concedes  that  hostilitC  eSts   anH  :^''  T'  "'  ''"  ^^P'"'"  «*">•.  but 

unfairly  the  cause  oLTplnent  bvT  "^^  'T""  ''  *^"''»  ^"^  P-^''^'- 
ana  f,.r  these  reasons  «uchTrnl'^4re^id : "^  '"  ""^"^'  ""-  = 

1H52.  Johuon,  C.  J.,  in  C»mr/,W  v.  Stale,  lo  Ark  Sni     ..  a  i 
the  w,t«e«,  of  the  numerous  cimrge,  which  he"  ha,  h-!!.;  f  ^.""'  '^*°"''  "J"'""  V 

".I  .he  jury  in  the  le^t  possibleVeiln  theiJ  delif^^t"''""'*  l"""  '^""'^  =""''1  ""' 
««er,a,n  the  extent  of  hi.  p«j„dice.^  The  au.  t^I  '""^.  "1  ''"'^  ~"''*  "»»  "'""'''v 
what  .t  >s  that  constitute*  the  Li.  or  foundation  Th"fT  ^"'^  *°  determine  is  not 
entertained  by  the  witne..,  toward,  the  2S°Vue  'n^'h^ °' P''^"'"=' '''''' '"'y  »>« 
exH tence  of  such  prejudice.  .  .  .  I„  thisTaTthe  „ff  ?  i""'  ~"*«^v.  it  is  a,  to  the 
d.sc.o.e  the  defendant.,  genera.  oharacir.rthlJr^pitliracrr'-  ''•-  '° 

ofthe\;oSr"^JTur'Jr'^the%IlSli„^u*'''  ^'''''P'"  "'  fairness  and 

evidence  of  prior  selfl.t^di  to,"  :^^^^^^ 

be  asked,  while  on  the  stand,  whether  h-^!;    m         '  '^""'■'''  '"""'^  «"* 

port,  5^2^'',5•""«'""'»  on  »hi»  P«int  are  pl«ed 

5^  L.I^y  ■  '""*•  t'UrneliiM  r.  State  12  Ark 
?87  «(H)  (rumor,  of  previou,  .in.ilar  cr  mcrbv 
the  ,l<.f,.,„la.,t,  .rated  by  the  witne,,  in  "eZu  on 
re^xaiuiimt  on  a.  the  ^ronnr)  of  m.        ■  j'    " 

(details  of  charge,  reported  to  "ties^hy  H  fj 
consequence  which  was    In   .i,T   '•   J    ?     '  "" 


no  (details    exclu<le.i);    looo    Pe,>nl«    „ 
imras,  IKJ  X.  v.  UHO  57  N  V^k  /  T'^       T" 


^-troversv"),  u8,:Tt,;^  :"o.^;^,'?:;!' 


ciudeU),  1902,    tate  v.  Frank,  109  La.  131,  m 
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69  Pac.  679  (adM,i»,il,Ie  iu  the  trial' r,,,,,-  r  ' 
cretion);  1902  State  „  V "''"""  ^""rts  di^ 
92  N   W  Ion  ,.  i  otevens.    —  s.    ).  _ 

IMO  H  U        <">••"<">»  fo'  hostility,  excluded* 

»o?y,:r.r;"x^^^^^^^^ 

haps  he  otherwise  explained?  1840  I  ;  ^l' 
ueoree,  9  C    A  P   laa  /-u  J.  '°'"'.  •»•  '■   St. 

»iiu   was    then   allowed   to  exnliin   !►   i...   i," 
father',  prior  miKoaduct)"    ^  '  ""^  ■"' 


II94S.969J  BIAS;    PBHJIIINARY  INQUIRY. 


I    AC* 

principle;  for  the  naiue  reasons  of  faim...  .1   . 
an  opportunity  of  denying  or  exDlaiSrnl      ""^'""'  '  '''*"''"  »«  ^  given 
utterance  (post.  §  lO./)  rJq^  r^  hirS.  Hf  '""^^^  -elf-ontradiaor; 
deny  or  explain  away  a  8up,K«ea  utte™ L       T  "  """''"  "PPortunity  tu 
be  given  to  this  principle,  iiS  Ttut  ""^"""'«   ^'"-     »'"'»'*«  f"rce 

quirng  such  an  inquiry  In-fore  provin.,  »  1!  ^'"^  ""-'   "'"e  n . 

pushed  «,  far.  and  appJd  so  -tiCnTa  1.2^".^^";"'"'^''""  ''"^  ^" 
does  ,,u.te  as  much  harm  as  go,/  To  h  .7^  /'■  '  ""  '*"'  ^''"'«  *'  '«"* 
any  subject  where  it  does  not  strictlv  T  k  '"  ""  P™"'"'  "''"P"  '"to 
Were  the  rule  properly  „d„n„Vt2'"«  ^  ^.'''''^'"'  '"^^"^  ""*'««■ 
al«o.      Moved    Jerhap/  by     Lse  conSi  "  "''""''^  ^^'^^ « ?'««=«  ''«'« 

jurisdictions  a,«  found  ranged  on  ^"""'^ '"«.;"'«iderations.  the  different 
Wherever  the  rule  requirinfthU  nreh?  '"^^  *"  ""«  P'*"^"^  T'e'tion.i 
with  it.  as  of  course,  the  'levelo^^d  d'^uTLrt"  "  "  '"^«-  ''  -"*- 
contradictions  (j»o,<,  §§  1029-1038)  '"'^  *"  «''^»'"«''ed  for  self- 

iV|ranl'e7Miie^*„*v"''r82o'Th!I*«f°'"l'*'i*«»      I7«id.  ISO  «8  K  p  i«         .,  , 

S  B.  &  B   .1l.iTh«KJ  i'  '  ••«  yue^n  "  Caw.      AT  c  ■   iMi   S,..    ^*\'"<'^'<«"tMcfm»rj). 

e«„iit of  .h.  wit„.«  i^t::;::  ion  t':^::,^^'  K.iw«rd.^.  .s;,„,!.7"^  fd.  304 :'%  «■  •,, "*"■ 


im  Weaver  r.  Tmvi "r  ^  AK  T«?;""' ''  ^'''- •' 

1900.  State  <'')^p.iyV 'Je^:'^rZ%%i 

111.  401,  Vli  inecJl^l^'l':^  i'i  ^'""^  >34 
Hla.Khird.I9    id^'^  v't'";.B>»'«h»«l   v. 

7.0,  19  80.  755  (necewary) ;  J/,„  .  igw  K.i" 
comb  u.  .State.  .17   Mias    ail   im ',„       '  ^*'- 

(iraham.  14  N.  Y  492  Mi'/„ir?'  *""?  "• 
People  ..  MooS.  15  "vl'd.7r9^4!;4"'^^iV*"' 
«.  E.  J84  (nece«ary.);  1903.  Brink  i  Stmton 


>•.  .Moore.  ,3  Jone«  4*9 •  ism  v  "J  */.."*'l*' 
83  N.  C.  248;  1876  State  rWrtr/'-t ''J"""" 
1897.  Bumeti  ...  H.C^.\-3^T,\:'^eU*V 
V*'  iSa'/il'*'  •'"'".*  -•  B«>'"'%8    '.,"u7'  4^ 

ii  m'?4V47'h"'^  i  T-  **"«v  ^■""-•«h 

Nnfl  Hank  »  Com'  it    .•""Jf"'^' :  '«98.  Kir»t 

(necei.Mrv  ;  rJ.  ■  18.17  ,wf  r'^''  •»" '"»'W« 
(" whei.e,;er  the  credi  '  of T,Vi  .'■'■'"•  *  ''*  «» 

i-'r,'"?3?"  »"■""  s',s;; 'X'* 

otate  D.Goodrich,  19  id.  lie    no   ;      ;    ,    '• 
necewarv);    1869    EUiworth  „»..'"''''  '""» 

rulefaaforaelf-contradiVtinn.?  f      *  '"*  *"""« 
illfeeline  which  hunnuTJ       '^^'^  P">"^  "f 

1858.  .Mfrtin  r!  B.SS^,%fe,7'-'  -J*?' 
necessarvl  '  "•  ***  *«"'We  (not 
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[CiAP.  XXXI 


S.  Corruption. 
I  956.  a.Mr.1  MMtpto.    Tlie  theoretical  plaoe  of  thin  tort  of  impeaoh- 
ment  «  not  ea.y  to  determine.     It  i.  related  in  one  ..pect  to  Uu>Zt,  in 
another  to  B...,,  m  still  another  to  Character  (,•...  involving  a  lack  of  moral 
integmy).     It  suffice,  to  jmint  out  that  the  e»H9utial  discre.liting  element  ia 
a  w,ll,ng..e.,  to  ol^truct  the  discovery  of  the  truth  by  manufacturing  or 
suppreM.ng  testimony.     We  here  are  not  concerned  with  a  ,wrty-s  siuiilar 
conduct  «s  equivalent  t..  consciousnea.  of  guilt  {ante,  §  278).  but  solely  with 
a  w.tnew   discred.ting  conduct.     The  testimony  of  one  who  exhil.its  such  a 
wUhngnens  must  s.iffer  the  same  doubt,  as  that  of  one  who  is  prejudiced 
There  are  .several  distinct  situations:  (1)  A  prior  expression  by  the  witness  of 
a  general  wiUmgness  to  he  upon  the  stand;  (2)  nn  offer  to  give  fube  testi- 
mony  for  money  or  other  reward;  (3)  a  statement,  after  testifying,  that  he 
ha.  .ed ;  (4)  an  attempt  to  bribe  another  witness ;  (5)  the  receipt  of  money 
for    "«    estimony;  (0)  the  having  been  offered  money  for  his  testimony; 
(7)  habitual  falsities,  and  sundry  dishonorable  conduct 

§  957.  WUlia,n.«  to  .wea,  t^xj.  This,  beyond  any  question,  ia  ad- 
nms.ble  as  ne.mt.ving  the  presence  of  that  sense  of  moral  duty  to  speak  truly 
which  IS  nt  the  foundation  of  the  theory  of  testimonial  evidence  • 

hun.  for  on  «,me  p,rtic»l.r  occion,  *e  would,  for  h.  thoaght  iny  n'^    w.S  •    t^ 

saneUon  of  an  oatl.  has  dctroy.,  ih.  only  test  b,  STJ:  ctltre  U    t  ^  ha  d! 
of  ma...    Such  ev.de..ce  .«  not  establishing  bad  ohanK,ter  from  particular  f«U  " « 

S  J58.  Offer  to  testify  oorrapUy.  An  offer  to  testify  corruptly  should 
stand  on  he  same  footing ;  it  is  only  a  little  less  broad  in  it.  bearing^  th„„ 
the  preceding  evidence,  but  it  indicate,  a  similar  untru.tworthiness." 


.»■  ',''•'*  '*  *'"'«'«'•  Trinl,  21  How.  St.  Tr. 
•  91  (tliewitiifM  hnd  aaiil  "I  Kwesr  anytliinB" 
waking  o£  the  triiil  in  hand ;  a.lniitte.1):  179.1 
Newhal  p.  AjlaniH,  1  Root  5W  ("he  wonlii 
•wear  to  anythini;,  if  he  coald  mt  6*  hv  it  "  >il. 
mtted):  188J.  State  ..  Allen,  •.:  \^  An.'  sSs, 
6S7  (trial  (  ourt  allnwRd  ui  dlwretlnn  to  exclnde 
■ucli  <|iie<ti<>ns  ax  "  Would  v..u  in  onler  to  ure 
votir  own  life  gwoar  t..  a  falwIi.-Hl '");  i84a 

••t1ia?h:\?i"'.'"  m'".  "•■•  ■"'•'•  '"'  '■"«««""•>•«« 
that  In-  had  l.wt  hM  .levotioi, ;  tli  it  he  intnided 

now  to  «.rye  the  ,lo;  il  .-,„  I,,,,::  .^  |,o  hrwl  «rve,l 

the  r^.rd     Hc.es.l, I,:  |s.-.«.  llarrinRton  ,.. 

?•' >''-^,<!r:i.v  I.T)  l.li.it  .h,.witMr«  ha?l  .aid 

1864,   Hea.il.icn  r.  ('i,-„tt,..   \i   Mi^.(,.  4s.    ,..{.' 

p  ave.l  K»,»|   Lord  «.„l  « |  ,|e,il.  lHK-au«  he 

did  n..t  kn.iw  .i.to  whose  h.it.iU  1„,  ,„i„||t  fall  " 
admitted);  lH!.8..Swcot  -.  (iihiiore.  .^2  S  C  530 
.W  s.  ^ym  (willlni-nr...  ,0  li...  „,ln,i.,«|,|o).' 

AHmmtd:  IS61.  .f.ifkson  .•.  Thomaaon,  8 
Jar.  N.  R.  134   (admitting    letter,  ariparently 
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impl.vinif  »  willlnKnem  to  withhold  for  a  hrihe 

.h!;  \L\  \  '."■•  •^*''  '"■"';"*nh.  o/a  eonviet 
that  he  intended  t.>  testify  falwlv  f,.r  C  in  or- 
der to  get  thi  aHHistanra  of  iVn  influence  for  ■ 
pMtion,  a<lmitted|:  1892,  R..lK.rt»  .•.  Com  — 
K.v.  -  ,  80  ,S.  W.  287  (,„  „fr,.r  u,  .wear  fo;  the 
opponent  if  ho  would  help  t..  .dear  the  witneM 
irom  a  .riiniiial  tharffe,  admitted) ;  189.1.  Al- 
war.1  I-.  OalcM,  63  .Minn.  190.  BS  N    \v   270  (a 

L?-'L"!l'"'""'','''7.'''""P'  '""ix-iti""  to  make 
hi»  te«t.mo.iy   ill   thi<  P«.e  .lep«nd    u|»...   the 

PT'l'l'T  ";""■?''■"'»»'''«  '■"■""leratioii  that 
might  l«  ..ffpreil  him  ")  Er,l,„l„l.  hut  very 
.iiiffiilar  ruli.iitH:  18:n,  People  ,-.  Ceiinne  l"l 
"en.l.  l«(a.liartfo  of  ol.tiiiiing  a  n..le  l.v'fal»e 
pret,.,,ces;  an  offer  l.v  the  .lefriiid,-,!  witn™  „ot 
tj.  te.stif>r  If  the  .lefen.laiit  would  make  a  .o^ 
WlT'r  *;^''1'1*''»:  '"^7.  I'eople  ,-.  An.tin,  I 
I  ark.  Cr  n.  15,  (an  offer  to  refrain  f..r  money 
fMin  tejtifvinK.  hy  a  father  who  ha.1  a  claim 
under  the  itatnte  for  the  luu  of  lervicti  of  tba 
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not  circu.n.t,.utml  evidenc.  .t  all.  but  »eUimo™al  rV  J  i.  .  "  "fl*"""'.^ 
«..ertio„  of  .  p,.t  fact).  .„d  IhJrefure  oZ"  1^  t.^  o  H  '  '"  V  ''l" 
tl.i.  were  correct,  it  could  be  used  onlv  uS      i      ii  T'^"  "''"•     " 

.K,cl„n.ti«u,  .gainst  Intere.,  n^d  ye  tiTtL^itlJ^;;?,  ""V"'""  '"' 
elusion  of  conftMion,  of  a  crii..«  /l,-»   .  .  ^^  """  "'"t'"ry  ''X- 

S  1476).  That  arbitrary,  JiuL<it7'',:2\''  "/'V"'  •^"""  <''^''- 
case,;  butitii„otneceLrvtorll„H»    ..  ?         *''""'"'•  ''"'"  "  *"  """•' 

trndictory  statement  (i.  *.  -  I  now  .aJT|  at  t^lT*  '"•'"  '''^''''  "  """-"'"'- 
what  I  formerly  «,,e,ted"     and  mav  U      ,       u  "^  J""*  "'•'  "»'»'«•"«  °' 

principle  wluch'admita  them  7/1/  I'lOr'Tuc^rS;  '^"""''  "'  '"• 
reached «  '^  '  '•    *'""'"  "  **»o  »oIution  usually 

§  OtiO.   Attampt  to  anbern   aaothw  Witn...      T»,»      •. 
iTibe  another  witness  to  speak  Uh^nTl     i^'    7    ,  *'*"*""    "'^"'P*  »« 
hn„,l  a  corrupt  intenUon^on    'h^  L    t?       ."''  ""'''="'""  '"^  '*"> «"»«  '» 
trustworthinei«.«  ^'  ""^  witnes.' part,  and  thus  affects  hi. 

,,'  'l;',*"":'-  '«"(»).  Woodford'. Cm.  VIn 
A  .r    Ml,  40  (the  c„nf,«i„„  of  „,„  ^^  fc^" 


fl^'?!^"'  *7!""':!''-"«'.  iio  id,  „„k  ^1?' 


nii«.i..i.»..f  perjury.  I,ut  ,l«lai«,l  that  he  pTid  no 
Hlentiontoitunle*.  .,,rr..lK,rat«i "  "m«  p^ 
pie  r,Pn,ther.  120  C.l,  600,  M  IW.  8,?9rD^ 
vioni.  ™„f,„lon,  „f  f«l«.h,HMl,  «,  ,„  the  raiK^ 
•I  h»n. ,  allowed  to  l«  a.ked  for  on  in'J^am 

Oiffl.lav,    hy  tlw  witnew  that  hi.  t<.,tim.,nv  had 

M^.m,  t  «•'■»!»"*-'"  «li«t  he  had  made  » 
h Ue  affidavit  li,  lonnection  with  the  tri3^  .,1 
mittel) :  I8M.  Perki.,. r  State. 4  Ind  2 J"(,,,te' 

««  r  I  t  *u  '•h»nre.a.ln,itte,l):  1MB.  Sav' 
?5?' ,!;,;'  '".'"'P'"  '•  M...re,  11  Wend  419 
.  "  ".*'""»».  the  moment  he  leave. Vh« 

WM  a  fahruation,"  it  would  dmm  hi.  rrertl/ 
"dm.ttmK  ..uh  a  .tatement,  mTlT^n  faii^^'; 

*«.  fait  ;n!?fhl';"K'™'""  "■"'  """  ''•timony 
wa«  falKe,  and  that  he  remitted  havlnir  .0  teatf. 

leople  r,  Arnjthini,  12a  Ctd.  121,54  i.,.    .a,' 

qnejt,  excluded  ;  clearly  unnonnd) ;  1883  Praft. 
r.  Com..  81  Ky.  2,53  (ro„fe™lon  of  periurV) 
Compare  the  caw.  cite-l  „,r,,  I  .w"  finyali 

•elfcontra-lictory  conduct),  and  pir   j'uf. 


loss 


jij-;;  *i.«i^.;^  o;i;x,rtK"^rr'z 

c:^i;,d-i4";rrl  'rs'-^ii' jo*?v  ""^^''^ 

.h/Tlefendanf.  I,11'„i2  /or.'pS  dt  iL^lit' 
new,  l*,„s  ,  ,.„„,i,.,,  admitted);  1897     e.„Ier 

to  bri*  another  *it»^Ulw'st^,!T\'S^ 
laiwl,  lOS  la.  6,  72  N  W  497 /»^li.i  1  5 
deception  hy  a  iZ^^„  Z&'H  n*:^ 

Whin  ,^"'''   •"  '""""P'  '"  '"il*  .lefendait 
when  witne™  m  another  .nit.  not  to  te.tifv  e, 

^.k.liL.'.^'* *."'»"•'■;  'JiMtiou.  allowed 
to  the  pro.ecntrix  whether^he  ha.i  n.,t  mM  thS 

:^*"  B;;"'(f  ,»°,*ft  .  pro.ti,n,e  t..,werr  a  cij, 
L,umtier  To,,  6.1  Minn.  S72,  67  N  W  lima  i.\ 
ZT-  1.7"Z^  -"--.  ..fmi-iUe  i'n'dil™. 
f™   »         •  .^'*!*  "•  ^^^'"'  ''■>  Mo-  ■■••■'O  (offer 

ISM  St^2    '"   'T'"''  '«"i">"».v.    admi  tedt 
189S  State  r.  Hack.  118  id.  92.  2.1  8   W   I0S9 

it**!!"  ^"^  ."*•""'  »  *ltne«  money  tolZl 
the  cl.^«lmitt.d,:  1903.  Sute  r.  'ihornhlu 

For.nch  evidence  againM  apart,,  not  a  wj^ 
Mt^  Me  ante,  |(  278,  2Sa 
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I  m.   KM^lpt  of  Mo..,  for  TMtte..,,  F.,«.t  o<  WIImm-  «»•««. 

The  witnoM  wc..,|.t  ..f  money  for  teitiroony  may  imlicte  oorrupii,,,,  i„  two 
w.y.:  ttr,t  fro...  th.  -omiuct  in  rw.-eivi„g  U. .....y  U,  infemHl  a  *illiu«,a.M  to 

.p..nk  f,I,..|y  ;  ^.....n.lly.  fro,n  th«  fact  of  iu  l.n  ving  U^n  r»c«i  v«d  or  l,nM 

..my  I..  .Mferr..d  an  .nt«r«,t  .n  fuvor  of  H.e  c.uw  of  the  «iver.  j«.t  a   anrf'ct 
of  |..cu„.ary  i.,t.n-.t  make,  probable  .ucb  •  partiality     It  i.  ii„nortaMt  t. 
d.«t.n«nu     the  two  kin.U  of  inference,  for  tTe  former  infere.  7  .n  o„ U 
le«,t...mtely  be  drawn  wj.er,  the  money  or  other  ,«w.r.l  ha,  been  taken  [Z 
-noM.Iy  w.th  «  VU.W  to/„/«  testimony ;  where  M.ch  an  under.tandi  «     JI 
he  hnrjja...  the  wit......'  conduct  r«i«,.  a  cl-ar  inference  of  hi,  wHIiinn "m 

to  M-ak  falsely.      Hut  the  .,.,on.l  inf.-rence  i,  „.,t,  only  of  „  diff^Zt      i 
but  ,.  „,u.h  weaker;  it  i,  not  from  the  witne„-  own  ciduct.  b  tTrn  2 
nur^  external  c,r,un.,t«nce  that  money  hn,  come  or  will  come  to  him  f >; 
h.  t..  t.n.ony ;  ....  the  .dement  of  knowing  /„/«  testimony  i.  lacking  a 

the  .  ,fer..„ce  may  n.eroly  he  that  the  money  is  likely  to  have  .cm     b  „„i  « 

T     «  0.  «?  '  tI"  «*""™' •"'*  '^'^  »  attributable  to  .11  pecuniary  inteS 

l>os(  §  9..6 .     This  second  inference  is  ordinarily  the  only  allowable  o.. 

...  the  usual  case  when-  it  is  made  to  .p,«ar  thai  a  witn^,'  e  Zse    „^ 

P«.d  by  h.s  party  or  .hat  as  exp..rt  he  is   to  receive  an  extrl  fITr  m  tl  „^ 


•  I87»,  McMkth  f.  sut*,  5j  (;».  .•»).•.  ,107 
(M  «([re.m.nt  for  mmipv  not  to  tcMify,  wlinu 
».l.le) ;  liMIO,  Schmert.  r  U.mimiu,!.  4}  W  V, 
9a,,  3S  S.  I,.  94S  (««fwinPBt  to  ,;j,e  witorm  n 
»»««'  IU  pnHwiU  of  JB.Ixment  If  re.ovew.1  m,'. 
miMiLle);  IMS,  M»rii„  ,.  BuniM.  7  WU  M2 
(»  barKwii  l.v  wlih  h  a  meilical  witu«H  wu  to 
tMiifv  to  iiimKiiiarv  luiurjei,  •Umitteill. 

AU  256.  30  *>.  192  (paymeut  of  „,„Urv  «x. 
r«nK »  of  MteiKlaiKB  Iwyoiid  the  wmoont of  Umu 
leeK,  mlmiMiMe);  1899,  Hrimi  r  Sutte.  41  »V 
Uji.  if,  So  um  rth«t  .  wii,.e«,',t„r.d,„oe  JZ 
priKured  bv  fuii.li  of  a  certain  awKniation,  al- 
l>we,l):  190.1,  Svl»e,ter  I..  .State,  -  i,l  _  jj 
»«  142  (oayineiit  of  f,.r<.  by  the  inrtv  CHlliim 
hiir,  .i.linitte.11 ;  189H,  X.,rth  Chicmro  M.  li  Co 
r^Ai.,ler»o,..  176  111.  c.H,  .12  N.  K.  21  (relation 
of  wit„e,.  with  party,  in«lii,lin«  iiiti-rview,  with 
c.mi,«l  «,,„,„, ble;  *,  al*.  ,  ,e  ,^.t  „,„t  „,e 
witiie«  ha,|  Iweii  promi«.,l  |«n  f,,,  time  |.«t  in 

J,a"«,''""'i.'  ''■^*'  '^*''""'  '■  I"'"'"?-.  IM  i.l 
«Ja,  63  ...  h.  101  (expert  witiie.«.,to  lan.lviilue. 
-•^.fying  for  tlie  city,  alluwe.l  to  Iw  ,■^,Mex- 
•iiiii.ej  10  the  amcuut  if  money  received  bv 
tlieiii  in  the  pr«;e.ling  year  a*  wjtnemea,  and  tb 
other  toL-b,  teii.lmp  to  ,h„w  a  pnifewional  oi-cu- 
pttion  for  the  citv  as  valne-witEiew) ;  190,1. 
WriHiey  Co.  f.  Burlie,  20.1  id  2S0,  67  N  E  818 
(that  11  physician  bad  beeu  paid  for  bia  exam- 
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ination  to  miaJify.  •.Itnitte.l) ;  ISWt.  Jnrk«oB  ,• 
ro,n.,  _  fcy  -  .  37  8.  W.  S47  (wheih..r  .h« 
,"^.'. *".  ""•"!''''«  '»r  coming  from  an  a.lj.duinif 
county  t,,,e,t,fv,  allowed);  1879.  St,„e  r.  t"£ 
ney  26  .\l„n-.  26»,  .1  V.  W.  34J  (lionor  »lll»;* 
receipt  of  money  by  witnew  a.  ,/et,Htive  fT,; 
•uch  offeiKcii.  a.lmitledji  .8M.  State  v  Ifai 
ward.  62  id.  474.  oJ  N.  >f' S3  (that  a  witneii,  ,^ 
the  pr.i«|Hation  wan  lieing  bnardeil  l.v  the  .State 

h«d  allowed  on  cniM-examinatiou);  isai,  sut* 
f.  .MnJch,  —  S.  I).  _  ,  96  N.  W.  |0|  (tha. 
witne«  fee«  of  a  dollar  a  dar  were  pV.ml«^T 
admitted  ;  1881.  .M.«,t,  v.  KWymer.  18  W.  Va." 
642,  B4i  (what  f.w  » to  be  peceivt^l  by  «n  attor^ 
ney  teatifyii.sr  f,„  hi,  client,  ».lmitted)       Con, 

'"riV!S,"'n '"'■/!"'"'''.'*'',''•''"''''■'•'• /"'''•  I  M9 
•  1820,  The  Queen  .4  Ciwe.  2  H.  &  B  .101  (to 
•how  the  probability  of  t.«ifvin.;  « itne»c,  hav- 
"iiK  l»*u  l.ril«,l.  evi.lenco  that  iiiotherT^m,?, 
not  put  on  the  .taiid,  had  been  o(r..re.l  k  hrit 
iiy  the  opponent »  ajrint.  exclude.i);  1847.  At 
tori,ey.(,eiK.ral  i:  Hit.hc.H-k,  I  Exch.  91  f  It  i< 
totallv  irrelevant  to  iho  ,«ue  th.it  -orne  per.o„ 
.honl.l  have  thought  fit  to  offera  bril«  Zi- 
witnew  .  .  .  ,f  that  bril«  wan  not  aix-epted ;  i, 

.%  li     '^i™*-'"".'''"  '"  »  ""^  """  »  '"■I"'  i« 
th.T  T'  '«'»".':'*  «  'li»i«ragement  t.. 

the  per«,n  who  make,  the  offer  ").    X  queetio,, 


f  I  MS-M9] 


CORRCPTIOir. 


iM4 

of  cmifw.  ,ach  .n  .ttempt  iit  corruption  I.  .dmi.«lbl«  aKainH  him  u  .h»« 

.l.«  „ece«ity  of  pr..vi..«  tho  identity "    th    tfflr  w  tl!"  hi  ."  T""'" 
.  wit,..«  may  indicuta  a  .tat«  „f  m,TJ!^Zu!!:ii  ,1\  I"'""*  ;'"^* 

J:i^rrsrrri--ne:^r;st^ 


whether  the  witnen  hail  hmn  off*r»d  •  bribe  in 
the  imine..r  thji..ppo,«B«  wm  p.fi„|i,e,|  i„  (.„^ 

wwpi.iii.e  „f  ih<-  hritw  "'  "" 

T.',l4?'  *'"i""'"  "•'""•'•  ^"«  a'  "'«».  ««. 

-  '.k  •  ".""'''I'  '•  Nettle,  lu  (  r»y  ;mi 
(Whether  .•..«„„  nnn-eedlng,  in  the  vn^  hmi 
...tl*,.,,  t«k,n  reJly  »ith  ,  v(,w  to  ha.nperine 


.\Lu  1  L*""  "1""°/"  *"  f-"™  "'«  "PI"' lent 
MwW');  l!<t>9,  l'e<iple  v.  Thoinp«m,4l  N  V  6 
th«t  A  witiieM  h».|  left  the  juriwilction  in  ..r.ler 

I  oinoBre  ihi-  coaoK  rite<l  aMit,  {  9S0  ' 

'"<**  "«"'  '""•■■  M  S8O.S40,  34*:  I W  D'Aviir. 

iUlrKe.1  forgery  ..f  the  pUimiff ,.  „«„«  by  thS 
.lefe«.l,nt:  the  wit«e«  t..  th«  forKorV,  tt.^  *„ 
"Il.o>ve.l  u,  iH,  i„,pea.h«i  hv  evul...,,,.  f  a  *" 
»p.n..y  lK.t»een  U.  i|  «„.|',he  plai.ai/I  i„vX 

ii.Mii-t  the  .Ief»n(lnnt)  :  18S.V  Hu,„.ll  r  Crut- 

■'  h;-»  miiiiy  othoreuch  piir.-ha««  th.!,lef..n.lttnt 
l.*l  m  20  yean,  tried  to  ',vok..  f.,r  nn«,*  n  "n^ 

;■-";«  ;,ri,.ir?:i^'""i."-  ""«»"•  '"^ « "« ^^ 

MlUer  V.  Cartia,  isi  iJ!  127,  ,3,^  3,  j,.  fe.  1039 
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&C?  »'  I'"l»«>«  iMaalt :  (.IniiMion.  of  othar 
oeivable  to  .h..w  apurpow  to  ^et  nionev  hv  .urh 
charjte.    but  brre  th«'^.e„,..«t.  w.4    mt  iC 

char:,'.-,  of  a  niniilur  aort  by  the  un^  iitrix 
.K«.n«t  all  «,«,  of  pen«,n,'au.l  the'^^^i      of 

pee,  a»  N  H  »5,  s,  (hi^hw.v  njurv  •  iroM- 
examination  of  p|„in,i«v.  ,,„,,^-„d  J  ,;  ;'X 

ii^r.  Y.Vr"  •""",''"  "7"  '"'  ""'  -">"'•► 
IMI,  Wat*.n  ...  Uombiy,  «o  1,|.  491  i^.^,,),.' 
prior  falM  ,h«Ke  of  a««,i,lt  by  the  .iw,  t  rf 
ajp..M.t  the  .l.fe».l»n..  hehl  allowahl,.  o'r  "     i n 

« il  .•.  Ileoder.:  11,  1 1 9  N.  C.  488.  SS  8  n  1 01 8 
(plea  of  th.«.ti.,e  of  limitation;;  whether  I  ' 
ha.1  not  pleajp,!  thn.  u  yariou,  other  cl'ima 
excluded) ;  I  sun,  .Sf.te  r.  I^wi,.  _    j"  l'"'™*' 

drunk;  th..t  (i.  *««  ••i„  Hie  habit  of  gHtii.B 
drunk  and  I0.1.1K  i„.,„ey.  Hn<l  m-.-nmug^.,,  u 
?;^'*?.'I'K  »»"'«.  adniitte.!  to  di«.r..dit  *,  )  ■ 
IC99  KairflWd  P.  Co.,..  In,.  ('„  ,  _  ,4  _' ' 
44  All.  3l7(.ntPntioi,al  minHtatement  in  aui.tl.e; 
I.r,K,f  of  1,^  t,,  ,h,  ,,,„^  dcfr.Mbint  for  k«..|, 
I»«t  mmme  lire,  Rl|„»e,l  to  I-  proved) .  I8.j« 
Hart  ..  AtU.  K.  Co.,  8.-,  C.  ,•.  /  19«,  TT  lei: 
hS  '!"f *"' '  "'  T'"""'  =  *'"""''•  ""■  defeiMh.nt 
oJ^.«  J*  .T"^"'?""'  •'■"*  '•»""•"'■''  '"'"l^'r 
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TESTIMONIAL  IMPEACHMENT. 


[Chap.  XXXI 


sionB  of  Tius  (ante,  §  963)  obtains  also  for  proof  of  former  expressions  indi 
catn,g  corrupt  intention;  the  two  kinds  of  evidence  are  treSrstonS': 
practically  on  the  same  footing  in  this  nispecL'  standing 

C  Interest. 
§  966.   aen.r.1  PriadpU;    P.rtl..  wd   WltneMe,   ta    OtU   Ci«..      Th« 

nb..lK,o„  of  dis.,„aliHcation  by  reason  of  Interest  (ante.  §  576)  waH^erelv  a 
.  'uTt':  '•;«  f  f  "'^  bar  to  testimony,  and  left  untoLhed  Zre  eTancy 
all  acts  which  bear  on  the  probable  partiality  of  the  witness  by  reason  of 
l.;s  ,e.unuiry  interest  in  the  r«snlt  of  the  snit.  Rulings  nnder  the  old  dil 
.i..nl.hcat.on  are  practically  no  longer  precedents;  the  fi^  of  the  °lnT 
n„..es  of  interest  that  may  be  used  to  discredit  witnessefis  ndefini te  and 

I,  ll!?;  "Tl'  ,•'■■  '°  ''"■""•  '''■  '"-»"  <^"  '■  ft"*"".  "8  T„.  20J  SU  S  IV  «vi     ..  „ 

It  l>e  ailiiiitk'fi,  however  thaf  f(.>p.4.>..  k„  i        ..   i     •  ,    .  .  '       '•  "•  °^''  :      If 

.ere.te..  i„  the  e.,e.  the\r.^;a  a  '  Lrl^rortirilV'T  IT',""  *""'  '*""  '"" 
Mnnce,  uM.ler  which  he  parted  «ith  hh.  i^teL/  !       ,     ^T^  "f/'"'  '"""  '""'  '-•*'■'"""- 

in  the  re»„lt  of  the  uU  TreTeai ""u  dT'::  ,'  ""  '""''  '^  '■•"-°"  "'  ''«  ""«'-' 
certuu  that  it  would  remove  f^ml^a.S  I  h  '"':;°"'P«t""y'  ^"'  ''  '-  ^^  ""  '»^''"» 
casiou  ;  and  every  fact  or  cLun"t.    ce    '  hi  h  m\     T^'  """  "'"=•'  """'«'"  '»<">''»  «=- 

to  the  cr.se  or  tl.e^part  e/wrZLl  We  in' r  T"",  ^f  '"  "''"*  '"  ""'  J'-^^  ''''•  ^"'"1'°" 
th-y  ought  to  give'^to  hU  Jv^den  e  "        '        '^''  '*"*'  *'"'^  ""«"'  '''^"'"'""«  "'"'»  weight 


•  1820,    riip  Qiieeo's  Cai""    2   n    &   R    tii 

Pu^  If/.H.r'f"'  corruption,  -i,,™  "ap-innui™ 
uto  tlie  a<-t  of  <orrnpti..n  will  u-uallv  l»,  k,th 
ID  for...  a,„  effect,  a..  ii„,uiry  a.  to  'the  iord" 
.».ke..  I:.  tl,H  supposed  corrupter":  opi..io,"  by 

of  ..«ki.,«  .,  .„  afford  ail  opportui.itv  to  explahi 
a  a,,par,.„t.....„usi,te..c..v.'a^.d  there  i,  he/!,*" 
que  t,„..  of  ..,.„.is.ste..cy  a.id  u,.tliii,e  to  explain 
Ul  hecause  to  ,arry  the  rule  this  far  would  1^ 
melToct  toapplv  it  to  all  ,li«re,liti„c  .■„„  La 
wlnrh  would  uufairlv  haninor  tl...  i.,„M.,,,- ,im 
f^tv  a,,,.  .,f,e„  r.,,d,.r  i.,,,L.h,„e,,"":.^  :^^ 
oaM  .  IS  .t.  neasa„t  ,..  State,  13  Ark.  4fi0, 
J'r.,L      r.,"-       '"  l"""''«'''«i"n»;  IS80,  Davi,  ,. 

at'.  '.Of-  ■       ,?   ■  *'*  '.'•"'"•«"»'!""  i"  wh..h  an 
att.M..pt  t.    H,.l»,rn  a  w.L.ess  was  mad..|     18.58 
Mart.n  r.  Harues,  7  Wi».  242  (a  terirai ,  ,  ,o„' 
."K  tl,..  wt..ess>  corrupt  interest  in  th^  suit, 
tl„.  „     '  ''.'"'"r"'?  ,">''np  and  statutes  d.rlare 

»    M?"   '"'""'''•'•  *^'<=''  ''  '""|U,..s,io,.,.d; 
U.«   star.t..s  are  qi.„ted    in    full.   „ ,(..  §  4ns'. 

e^  S>.  W.  60  j  tolo.  Aunot.  St.  §  4822,  umble- 
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Conn.  Gen.  .St.  §  1098;  Qa.  Code.  §  5146-  III 

Co  ;    k''  l'-  *  ':  •«"•  *'^«»»  Chica«,.  si   R 
Co    tv  Dougherty,  170  lU.  373,48  N    K    1000 

j  2282,    Me.  Kev.  St.   e.  82,  §93;    Md    I'uh 
;■*"■  '<i.Art    3».  S  5;  Mich,  ('„„p,  L    c    282 

If  42  8    8«?rtf 'T'  »  ''f  •  ""  ''«»■•  «  ■- 
89  4JI8,   8918;  Nehr.  Con.p    St,  S  5904-   Nev 

(;en,St^§T.98:  N.  .1,  (Jen.  k,  Kvid.SS   'x  M 

Comp.  I    §  ,mi6i  Oh.  Annot.  Kev,  St.  87284 

Onnimal  nnes) ;  ()kl.  St,  c,  66,  S  331 ;  <  r  f  Hle» 

38  63  V  W.  1,57;  189.N.  Tri.iitv  «V  LumlK-rCo 

§  1.'.16      W  :y.l,.  Annot,  C.  «  St.  §  ,',991       ll.e  lew 
nd.na    r„l,.,KH  concern   i.,-tnuri„„s  i,,  „!,,** 

control  the  jurv  »  frceilom  ..f  jud.'nieiJt  or  to 
ju«lc  with  words  for  the  pnr,,oi,  of  Zlri,  .  a 

St'"H  " rr.'r'V.  '"r'"""r\}^-  North  Sb!^ 
(whither  '„"".''«*'"•■  84  III,  477,  5«  N,  K,  796 
1..  t  5"    '"Ktruction    is    re,|„ircd):     I89-, 

K..cker  r  State,  -Miss,  -,  18  So  121  it  is 
error  to  tell  the  jury  that  they  should  di'rcljarll 


If  94»-969]  INTEREST ;   CRIMINAL  CASES.  ,  ,,, 

§  967.   AcoompUoes  and  Co-todiotew  in  .  oh-i-  .  *. 

a  witness'  credibility  that  l.e  is  an  ac^lL^  ,  ^'  ^'''"  "«'''"«» 

fie.  /or  the  prosecution  ;  i  and  the  InZ^v^^f  '"'."'  °''"'"«'^''  "'"'  ''^■^^i" 
witue^s  i„,l.eates  indirectly  a  imiri.limv"V'r '''""'"'  "«'""^'  '''« 
U-'st^fyingforthoStatej^softoo  tr'xlsEto    ^  "  °""y"'^'  ^«^"'  ^'^ 

of  pardon  for  liis  shar  a.  ^c^'n  lic^e  H  !  °  ^T'^'j^^'  ex,«ctatio„ 
indictee  testifies  /or  tl.e  a^r/  1  s itu  .„  T  T^"^'  ^''«"  '^'^  «="- 
as  tempting  him  to  exonerate  t^l  tl  "c  Ij l'!^  "T,^'^  -'-'-<1 
own  freedom.*  accused  and  thus  help  towards  his 

§  96rf.    Acooaed  in  a  Criminal  Caaa      Tho   *     *     «  .    • 

cause  («Hfe,  §  966)  and  in  particular  a  defendant'!!  "^  ^  ^'^^  ^^  '^« 

considered  as  affecting  the  witness'  e^St^S'"  Thro;;!;^  SoH,^ 

the  tCTtimony  of  interesteil  De«oiiii>  •  laaa  n  • 

!■•  l'Hj-..«.  i5  Nel,r.  38U,  TsT^w' ^9  ^itcS  f^^   ""  '"''""ment    by  the  authoritie.  to 

..  t.,  I«  c.u„H  .ler..l ;  hut  there  i.  no ^'tnSe  t^«  Z'^LTf '.I'''?;''"' '  »"  "'"-i'l'i "s  n     «  '^ 

.uch  »  one  ••  will  not  l«  a*  h.,ue«t "  u  X«l  r«  5  n  "'  ?'*'''.*"  '■  ^'*'«.  65  Mi»8.  176  3 C 

'     hi,  H  uu(,ueKti,.«L-,l ;  .orai^reThe  authori  4  i'liVf."^-  "  ""  »°tl'ority ).                  '  ^  ""• 

prwmuioii  an  t\w  iVfi.-*  ,.f  t ""'"^ '""^  ."'«      *»«»';  present  principle  ignore,!)  '^ 


pro,..nu,on  a,  the  ,,„™  of  frec-loii     f.„  ^theJ 

r"'"'K  ;<t;"';"t»  asain-t  hi,n  wire  offered 

t. .  ven-  ex.lu.l...  krause  the  fai^t of  the  leS 
ant  l*,„„  jo,ne.l  ,n  then,  n.ight  prejn.li.e  him,  • 
18X0,  Hvan  i:  I'eoule  79  N  V  <aw.  /»  •  '' 
«ke,l   whether    he'^^iaJl'  ^nMcL^""^" 

5eZ'L. r'T.7 J.i!.,r  "^'oe  -:?  -i 


Cair-ui;  4Tpa'f  5bo'""tVsi'^te'"""V;^  ','k' 

fsIS'-.^'"'^;;";;''*^;"":'."''"'.^^; 


98,)  an,l  to  Hhow4,V„  ,„„,,,,  949)"^'"  »»*•      l^?*',  «'•'"  !'•  People,   110  id     ,i       ,■,.,«„• 

•  IH98.  Srate  e    NeWn,  i|  Ran   776.  .M  P,c       f^^^ZL  ^"^^t'   \'»  '''    '■>•  ••»  N    K.  «5.' 

868  (,,„eHt,„„«:„  to  aRreement  not  to  pro«Jme      IT'  S    II"-  '^^''•'f'  '"«  "'    5S<».  58  NK 


state  7..  S;nt:V™  f/"  5    •   62  v' w"!  i  /k*"'  If*"-  ^""<'  '^  MoekhenTsa  ia  ,1^316  5  N  *,J= 

the  f..t   that   the  iceo™  lli^*  w  J.,t'    L".;!  8^^•  'S^^,'  ^^  -  Sterrett,  7,1!,%'88  3    N  W 

.me  »t,ll  u.,,,r,«e„ted  w.«  „«h1  aa  indicative  N  W   .^77.   ?"  n  "T^'^''-  "6  i<i    IM.'  89 

that  he  W.-W  under  P-me  hope  of  releMw)'  !«#  e..,         U-     '>"°-  ^*"-  **•  <^-  >02.  §  217-  1898 

Al le„  e  Smte.IO  ( )h.  St  288^306  ("  H^'i,  con'  M^^  P       '«^""'  *"  ^  ^n.  3.lb,  25  So  .■,34'. 

vH-ti'd,  do   von   eviww.  ...   . \."  .■.'?.9°1  Mich.  Comp.  L.  c.  282,  8  100-   I«<i.i    i>.            ' 


l3V"LX:rd"on?'""«'»''^^«»-«». 
e«en  Moi^eJJZ '*•"'"•'" .''•'  ""'  P«««^"«n 

^^^n    Itf^UiTC   eXDreM    imnnnoh>n«„t    ,i 


Hesh.  .07"^ich.2«:65  n"W  T'ZXtr 
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*  ^'^^  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXI 

arises  in  this  connection  is  whether  the  judge,  under  the  unfortunate  modem 
rule  forbidding  a  charge  to  the  jury  upon  the  facts  or  upon  the  credibility  of 
specihc  witnesses,  is  violating  that  rule  in  mentioning  this  proposition  to  the 
jury  in  a  criminal  case.  — a  question  which  has  to  do  with  the  law  of  Triahi 
not  of  Evidence.  * 

§  9fi9.    Bond..  Reward*  D.t.otlT,-Bmploym.nt  In-oruio.,  etc,  ••  affaotiii. 
Xnt«re.t    The  circumstances  which  give  to  a  witness  an  interest  in  the  event 
of  the  cause  and  may  therefore  be  suggestive  of  testimonial  doubt  or  detrac- 
tion have  usunlly  a  significance  so  apparent  that  it  is  either  idle  to  dispute 
or  useless  to  maintain  their  admissibility.     Certainly  to  attempt  to  measure 
judicially  the  weight  of  a  circumstance  which  the  jury  can  equally  well  esti- 
mate by  the  unwritten  and  unconscious  canons  of  experience  is  to  encumber 
the  law  with  needless  rules.     The  abolition  of  the  rules  for  interest-disquali- 
hcati....  has  left  this  subject  practically  untrammelled.    Only  a  few  situations 
have  called  for  rulings,  and  these  are  plain  enough  in  their  reasoniu'.     (1)  One 
who  as  a  v^  obtains  information  of  a  crime  is  not  necessarily  open  to  dis- 
credit thereby;'  but  a  person  who  for  that  purpose  has  employed  trickery 
or  who  has  worked  for  hire  in  his  investigations,  or  who  by  his  function  as  a 
police  or  prosecuting  officer  has  committed  himself  in  a  partisan  manner 
may  under  the  circumstances  be  open  to  the  suspicion  of  bias  or  interest.' 
(J)  That  a  witness  is  as  surety  or  bondsman,  interested  in  the  fate  of  one  of 
the  parties  may  also  affect  his  credibility.*    (3)  That  he  wUl  receive  a  rercard 
in  case  o    conviction  may  affect  the  credibility  of  a  witness  for  the  prose- 
cutioiL      (4)  That  the  party  is  insured  against  accidents  does  not  indicate 
any  additional  partmhty  for  a  defendant-witness  in  an  action  for  personal 
injuries;*  though  it  may  otherwise  have  a  bearing."     (5)  That  a  witness 


»  1848.  R.  V.  MuUiM,  7   State   Tr    h    . 
1110,  3  Cox  Cr.  756.  '' 

•  Besides  the  following  c«ae»,  compare  thoae 
cited  uiider  5§  2060.  2066.  post  (corrotwration  of 
accomplices):    1894,  People  v.  Rice,  103  Mich 
350,  6)  N.  W,  540  (that  tlfie  witnca,  wm  a  hii^ 
detective  III  the  case,  admitted);  1897    Darii  >• 
State,  .M  Nebr.  301,  70  N.  W.  984;   1899,  Ka*t^ 
ner  r    State.  58  id.  767,  79  N.  W.  713;   1901 
Wataon  I-.  Cowles.  61    id.   216,  85  N.  W.  35 
189,,  State  v.  Black,  121   N,  C,  578,  28  8,  E 
518. 

c  ',i^',?'  ."'^Alpine  V.  Sute,  117  Ala.  93,  23 
So.  ISO  (lieiiiK  »urety  on  bond  of  O.  indicted  for 
a  similar  crime,  cxclndeil) ;  1895.  People  i:  Chin 
Hane  108  Cal.  597.  41  IV.  697  (that  the  de- 
ce,ise(l  jva.,  on  the  hail  bond  of  a  third  person 
chara;ed  with  assaulting  the  defendant,  admie- 
sij.le);  imi,  People  v  Glennnn,  175  N.  Y.  45 
6.  \.  h.  125  (that  the  bail  of  a  witness  for  the 
pmspcutioii  had  l«en  raised,  so  as  to  make  it 
desirable  for  him  to  favor  the  prosecution  and 
thus  Ik,  relcised.  admitted);  1897,  Kraden  i: 
A.oCleary,  18:|  I'a.  192.  ,18  Atl.  623  (that  the 
witness  moiher-iii.l.iw  had  given  a  bond  to 
protect  the  defendant,  a  sheriff,  admitted) 

Compare  the  case*  cited  ante,  §  949   (,„. 
pto.y««<of  aparty). 

*  1890.  HoUiigsworth  v.  State.  53  Ark.  387, 
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388,  US.  W.  41  (the  mere  fact  that  a  reward 
WM  offered,  excluded);  1896,  Mver.  v.  State. 
97  Ga  <6,  25  S.  E.  252  (the  fact  of  a  rewanl  for 
the  apprehension  of  the  aicnsed,  ailmissible 
■gainst  an  apprehending  officer,  whether  or  not 
It  appears  to  have  influenced  his  action). 

•Here  the  real  objection  is  that  the  jnrr 
might  improperlv  be  reckless  in  their  award  o'f 
damage!.:  1898,  McQuillan  v  El.  Light  Co    70 
Conn.  715,  40  Atl.  928  (whether  deftndant  was 
protected  by  emplojers'-liahility  insurance ;  not 
admissible  to  show  that  defcnclant  had  no  mo- 
tive to  Ulstify  falsely);    1898,  Demars  v.  Mfg. 
Co.,  67  N.  If.  404,  40  Atl.  902  (whether  an  ac- 
cident insurance  company   was  defemling  the 
case;  improper,  but  here  not  material |;   1898 
pay  .-    Doiiohne,  62  N.  .1.  L.  380,  41   Atl.  934 
(defendant,  testifying  to  his  due  care  as  au  em- 
ployer, allowed   to   lie  asked  whether   lie   was 
insured  against  such  losses,  in  trial  Conn's  dis- 
cretion) ;    I9«a,  ,Sh,*inaker  r.  Brjant    I,  &  S 
M.  Co ,  27  Wash.  6.17,  68  I'ac.  380  (that  defeud- 
•"'  '»  insured,  excluded ;  but  here  an  officer  of 
the  defendant  company  was  allowed,  on  the 
facts,  to    be   asked   aliout    such    insurance   to 
contradict  his  prior  statement  and  exhibit  bis 
interest). 

*  Compare  the  citations  aiUe,  {)  388.  393. 


II  943-968] 


INTEREST. 


selves  in  trial,  are  2ZrAC  ^ZlSTZ  TJ"^'  ^T"'  ^'«'"- 
experience.  Commonly,  a  ruli„«  of  excllLV  ^"'^  Judgments  of 
ci^umsunce.  if  re.u/.onUl^^t^TZLTJ^Z.  """""  ''' 
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BOOK  I,  PART  I,  TITLE  II. 


[Chap.  XXXII 


SuB-TiTLi  II  (continued) :  TESTIMONIAL  IMPEACHMENT. 

Topic  III :  EVIDENCING  MORAL  CHARACTER,  SKILL,  MEMORY,  KNOWL- 
EDGE, ETC.   (BY  PARTICULAR  INSTANCES  OF  CONDUCT). 


CHAPTBR   XZXU. 

A.  MOBAL  Charactkr,  a«  rtidbnckd  bt 
Pakticulah  Acts. 

S  977.   fipiicral  Principle. 

I  V78.  Same  :  Kelerancy  and  Auxiliary  Pol- 
icy, (li!itinf;iiiHlio(l. 

{  979.  Particular  Acta  of  Hiaconduct,  not 
nrovable  by  Extrinsic  Teatimony  from  Other 
Witnessea. 

(  980.  Record  of  J;<dgment  of  Conviction  for 
Crime. 

{  981.  Crosa-examination  not  forbidden  ; 
General  Principle. 

{  982.  Same :  Relevancy  of  Acta  aaked  for  on 
Croaa-rxaniinution  ;  Kinda  of  Miaconduct ;  Ar. 
reat  ami  Indictment. 

{  983.  Same  :  Relevant  Queationa  excluiled 
on  |;;raunda  of  Policy  ;  Three  Typea  of  Rule  ; 
rroas-examination  of  an  Accused  Party. 

I  984.  Privilege  againat  Anawera  involving 
Dis);race  or  Crime. 

{  985.   Summary  of  the  Precedinf;  Topica. 

f  986.  Same  :  Hiatory  and  State  of  the  Law 
in  England  and  Canaila. 


I  987.  Same :  State  of  the  Law  in  the  various 
Juriadictiona  of  the  United  Statea. 

I  988.  Rumors  of  Particular  Misconduct,  on 
Croas-examination  of  a  Witnesa  to  Oood  Charac- 
ter, distinguished. 

B.  Defects  of  Skill,  Mrmort,  Knowlf.doe, 

ETC.,  AS  LVIbE.NCKD  BY  PARTICULAR  FACTS. 

{  990.  General  Principles  ;  Proof  by  Extrin- 
sic Teatimony. 

J  991.  Skilled  Witness;  Evidencing  Inca- 
pacity by  Particular  Errors  (Reading,  Writing, 
Experimentation,  etc.). 

{  992.    Same  :  Grounda  of  an  Expert  Opinion. 

{  993.  Knowledge  ;  Teating  the  Witness'  Ca- 
pacity to  Observe. 

J  994.  Same :  Grounds  of  Knowledge,  and 
Opportunity  to  Observe. 

§  995.  Memory  ;  Testing  the  Capacity  and 
the  Grounds  of  Recollection. 

S  996.  Narration  ;  Discrediting  the  Form  of 
Testimony. 


A.  Moral  Char.^cter,  as  evidenced  by  Particular  Acts. 

§  977.  Oeneral  Prlnoiple.  In  the  foregoing  sections  has  been  examined 
the  modes  of  evidencing  Bias,  Interest,  and  Corruption,  —  a  class  of  evi- 
dence for  which  there  is  no  discrimination  against  extrinsic  testimony  as 
the  channel  of  proof.  In  the  ensuing  topics,  namely,  the  mode  of  evidenc- 
ing Moral  Character  and  other  general  qualities,  is  found  the  starting-point 
and  peculiar  hold  of  that  discrimination  against  extrinsic  testimony  which 
is  a  feature  of  such  great  practical  importance  and  serves  to  divide  discredit- 
ing evidence  into  two  contrasted  classes  (ante,  §  878).  The  significance  nf 
this  general  expedient  is  that,  while  saying  nothing  as  to  the  relevancy  of 
th'  facts  offered,  it  prohibits  them,  on  grounds  of  auxiliary  policy,  from 
lx.;..g  offered  through  other  witnesses,  and  leaves  them  to  be  got  at  solely  by 
the  cross-examinati(m  of  tlie  witness  himself  who  is  desired  to  be  discredited 
thereby.  This  feature  of  our  law,  in  its  consequences,  gives  it  in  this  respect 
a  character  peculiarly  its  own  and  different  from  that  of  tlie  Continental 
.system  of  evidence.  On  ti  e  one  hand,  it  practically  cuts  off  a  great  part  of 
that  method  of  investigating  and  discrediting  the  whole  life  of  the  witness 
which,  in  the  latter  system,  impresses  us  as  so  unfair  and  so  liable  to  abuse. 
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On  the  other  hand,  it  elevates  into  DTominpnPA  n,«  „       i-    .    . 
ination.  already  so  much  mor«  coZZZrZ^llT     ?  °'  .^«'«''-«~'"- 
lice  than  in  thei«.  and  it  thus  contributes  addtilnT'^?"'  '"  *""  P"""" 
the  potency  of  that  instrument  rour  r;:;em  of  Ss'  '"  ""  ^'"P'*'""  «"*' 

The  influence  of  the  present  doctrinn   i»i.ii„ 
applicable  to  evidence  of^rt  cufaTc^Xt^^'r    -""^  """^   P'^"""'^ 
exu-nds  itself  naturally  to^.e  use  of  partLnU,  7  .'"?"«  """^^  ^'"^'=»«'' 

tive  qualities,  such  as  s'kiii.  r:eZ;xi::s^:  Tt^:  z''^  T' ''''- 

in  these  other  kinds  of  evidence  differ  i„  .f '  ^''^  '*'*"'*'"«' 

view  are  in  general  not  differpnt     A  n«.„~      !       *^     "  "'^  "°J*'<=t '" 

sary  for  the  farious  clLl's  oTe'idt^lS  ^ rj  "  *'*'"''"*  "«'=^''- 
subjection  to  this  general  exclusionary  dZ^Se  I J  scTJi  "r"",  't"' 
wherever  the  line  is  difficult  to  draw  it  is  SLv!  m  ^'""'^  ^''''*' 

applicability  of  the  doctrir  -,    On  t^^'aceoun  T  T'     '  ^  "''"""^  ''''' 

tion  (..  g.  for  prio,  convictions  of  felo„,l  tlV. ,,..!,  T'  '  '  "  >>yn<xy- 
hct  i.  iJlowed  1  (2)  where  the  ll^l  i.  „K  ■  !,  J  ""°™  '"""'■'"y  to  the 
convenient  oriei  ot  t^.tmen,  wi!m  i^  '"''  f™««»"»"-tion.    The 

principle,,  -  .ret,  tW  o  "1"  L^1.:Sr:!,"ht  TT'  "■"  ""'"''"S 
n.on,  to  pmicuhr  «,„.  then  tho.e  oTXtLX  ih  i't  S^t  ""'■ 

r4oii:rsr''»-"='"--"^ 
.r'frr:he",?„„ir«trprrcipT:,";„,7o?^:^^^ 

.»p..h,„,.i.4.to'5e:™iir.rri~Lr.sre.v:j:"^:^ 

'  S..  po^.  S  986.  for  .  defiled  lirt  „r^  J,e  English  precedents  of  th.t  c.ntu,y. 
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or  bad,  as  might  ha  become  known  to  him.  For  example,  a  sustaining 
witness  would  say, "  I  have  had  J.  8.  in  my  imploy  for  ten  years,  and  he  is  as 
honest  a  man  as  ever  lived ;  I  have  trusted  him  with  laige  sums  of  money, 
and  he  has  never  lietrayed  my  trust";'  while  an  impeaching  witness  would 
say,  "  I  have  had  many  dealings  with  J.  8..  and  I  know  him  to  be  corrupt 
and  lying;  he  stole  a  sum  of  money  from  me  when  he  was  my  servant,  and 
he  is  known  in  the  neighborhood  as  a  false  swearer  and  a  cheat."  It  was 
natural  enough  to  make  no  discrimination  in  such  testimony.' 

But  the  production  of  such  evidence  by  witnesses  who  spoke  merely  to 
specific  acts  of  misconduct  led  gradually  to  a  canvassing  of  the  objections 
against  such  a  mode  of  proof.  Towards  the  end  of  tiie  1600s  appears  a  ten- 
dency to  exclude  it;  and  though  the  rule  of  exclusion  did  not  become 
completely  settled  until  the  end  of  the  next  century,  and  though  there  are 
instances  enough  of  its  being  ignored  down  to  that  time,  nevertheless,  it  was 
always  treated,  from  the  beginning  of  the  1700s,  as  a  rule  that  mi"ht  be 
invoked.  The  reasons  that  were  then  advanced  and  accepted  in  its  support 
have  ever  since  been  maintained  and  conceded  as  the  correct  and  valid  ones 
Tliese  reasons,  in  their  varying  phrasings,  are  illustrated  by  the  foUowinff 
passajjes :  * 

mo  HooM;  TM,  n  IIow.  St.  Tr.  209;  sir  B.  shower  (for  the  defendant): 
'  We  will  call  some  other  witnesMS  to  Mr.  Port«f«[the  chief  witness  for  the  Crown! 
reputation  and  behavior ;  we  think  they  will  prove  things  as  bitd  as  an  attainder  " 
L.  V.  .f.  Ifoll:  ••  You  must  tell  us  what  you  call  them  to."  Sir  B.  Shoiner:  "  Why  then" 
m)  lonl  If  robbing  upon  the  highway,  if  clipping,  if  conversing  with  clippers,  if  fornica! 
tion,  If  busgery,  i(  any  of  these  irregularities  will  take  off  the  credit  of  a  man  I  have 
instruction,  in  my  brief  of  evidence  of  crime,  of  thi.  nature  and  to  this  purpo*,  againrt 
Mr.  lorter;  and  we  ho,»  that  by  law  a  prisoner  .landing  for  his  life  is  itliberty  to 
give  an  account  of  the  action,  and  behavior  of  the  witnce.  .gain.t  him.  I  know  the 
objection  that  .Mr.  Attorney  [^.eneral]  makes,  -  that  a  witnew  d<H».  not  come  prepared  to 
jindi  -e  a,  i  give  an  account  of  every  action  of  his  life,  and  it  is  not  commonly  allowed 
to  give  evidence  of  particular  actions.  But  if  thosKj  action,  be  repeated,  and  a  man  live, 
in  the  practice  of  then.,  and  this  practice  i.  continued  for  several  years,  and  thi.  be  made 
out  by  evidence,  we  hope  that  no  jury  that  have  any  conscience  will  upon  their  oath,  give 
any  credit  to  the  evidence  of  a  person  again.t  whom  such  a  testimony  i.  given."  . .  .  Mr 
Attorney.f.eneral  Treoor:  "My  lord,  they  them«,lves  know  that  this  sort  of  evidence 
nevr  w.-ws  admitted  in  any  case,  nor  can  be,  for  it  must  tend  to  the  overthrxjw  of  all  iu^ 
tice  and  legal  proceeding.  ;  for,  i„.tea.i  of  trying  the  prisoner  at  the  bar,  they  would  try 
Mr.  orter.  It  ha.  been  always  denied,  where  it  come,  to  a  particular  crime  that  a  man 
may  be  proMcut,.d  or;  anl  tin.,  it  seems,  i.s  not  one  crime  or  two.  bnt  .0  many  and  so 
long  continued,  a.s  they  say,  and  .0  often  practised,  that  here  are  the  whole  action,  of  a 

»  S.'e  the  Mainples  quoti^d  po.^,  J  1982. 

*  The  etrett  of  this  tradition  wa.s  lung  in  ills- 
«ppe.iiinK;  t>"t  the  l.iw  to-itay  will  not  allow 
particular  a.  ts  to  lie  ^iven  even  «a  grounds  for 
an  opinion  of  charai-ter  ;  and  the  last  sentence 
in  th,.  followmi;  passage  is  thprefore  not  law  : 
1817,  Sharps.  SraginR,  Holt  N.  P.  541  (ques- 
tion  whether  the  witness  hiid  been  tried  for 
I«ijury  ;  Gibbs,  C.  J. :  "  You  cannot  ask  thorn 
a.s  to  partuular  acts  of  ciimmnlity  or  parts  of 
conduct,  because  the  question  is  a.  to  general 
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credit.  ...  But  as  no  man  is  to  be  jiemiitted 
to  destroy  a  witness'  character  without  haviiie 
gronmls  to  state  why  he  thinks  him  unworthy 
of  belief,  yoti  may  ask  him  his  means  of  knowl- 
edge and  his  reasons  of  dislielief")  Sir  J 
Stephen  says  (1883,  Hist,  of  the  Criminal  Lhw," 
I,  436),  referring  to  a  trial  of  the  late  17oOs  • 
'Mostofthe  witnes-ses  .  .  .  gave  ;heir  reasons 
on  cross-examination.  This  is  the  modem 
practice."  But  this  probalilv  does  not  mean  a 
practice  of  the  sort  above  itated. 
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u..y  bv  thi.  «e«n.  b.  wounded  iThU^lut£^i'^"\  ^"'  «"•"  *°  »»••  "orU 
uevr  thought  of.  ...d  he  ca..  have  »o  op^t^ S^^Zlvir*"  '"'  '°  "'  """f-  "'"»  '"» 
never  ..uagined  there  would  be  .„y  ,uoh  E  on  I?  i.  t'^M  '"•'""  *°  "'  '*'='"'»•  »" 
•uy  »  .ide.wound.  i«.i„,t  which  he  ha.  „o  pSon  lta.f  ''"'  \r"  '"  '''*  K""'"  «»"'« 
to  the  preventing-  .11  manner  of  ju,tlc.    U  U  Sn    Z^  ^' '"""'  ""*  ""»'  K"'<» 

never  w«  offered  at  by  ...y  lawyer  l.efo«.LTLtv        ."tT"  T""  '""  ""-°" '  »'"'  " 
therefore  I  wonder  that  thew  gentlemen  .houlddo  it-T   V       ''  "'''"'  "^  "P*"'?!  ""d 
them  did -that  a.  often  a.  it  ha.  Uen  now  Iff^rln  >  L°  •"k'«»»leJ8e  -  at  W  one  of 
not  for  what  end  it  i.  offered^t  to  make  «  nS  •    .k'",^'''''  "'"""''"^■-  """»  ^  k""* 
"My  lord.  ...  we  conceive,  with  .ubSon  wU    t"^.""'"  '  '  '  «'' »•  ^'''''-''r.- 
what  we  have  offered.    Suppose  .  man  Cc' Tmr^l      f'''.'"''^  '"  """  ""^  '»  o*" 
frequent- .wear,  to  falaehJ^orhU  We     We  kno,  it        •  '^"°'^"^'  ^'"'°*'  °"«  ""at 
dence  that  again.t  a  witnes.  you  .hall  only  give  an  alun'tT^r  .■■"''  '"  ^'^'  °^  "'■ 
his  general  converwtion.     But  that  ireneral  «„!!     *^""'.«  hi.  character  at  large,  of 
...d  if  the  witne«»e,  give  you  ..  ^^ICroTllh 7     .'"'J  "'""  '"""  ?""<="'"'  «tio  .. 
.iil  go  to  hi.  di^re'dit,  'which  U  ^^a  w  'rnolTatntt^^^  Y^^"'','^.-  "ope  that 
ye.  you  may  bnng  witneae.  to  give  an  account  of  th-T^  ?l       '^-  ^ "  "^  """  •  "  Look 
but  you  do  not  think  .ure  that  w,  wilT^  n„-  '^'' .f"":"' '«"«"-  »«  »"•  conversation; 
robbery  or  buggery."  "  '^^  ""^  **  ""»  «>"«  whether  he  be  guilty  of 

1722.  £ajf«-'*  rna/,  16  id.  246  2.Tfl-  Mr  u  ^  ^  . 
Ten  Commandment.  Lave  b^TLrot^  b^h^Xf  ^V'p  "^  '"J'  *"  *"'"•  ^h"  -'>°'« 
cAar^  him  with  the  b,*ach  of  the  Ten  clLnd™  \  fl'  "^"'^  "«"'  »"<»  "o  ^u 
becauM  he  cannot  have  an  opportunitv  of  hT",  l""'  '""^  •"•  """'  »«'  *'  8°  for  fact. 
Jmilar  offer]  you  have  been  To^t^ri^llttdX' " rtb  i  f^"-*"^'  ^"^^"'^'^"'^  » 
You  are  charging  Mr».  Mason  with  beine  a  Imwd  ..  ^    "'  "  •'^'^«*  ""'hing- 

her  general  character.  ...  At  thi.  rati  ?he  „''^*''""  y°"  °"eht  only  to  in.p.ire  a.  to 
the  most  infamous  vilU..,..  and  H  !  l^^XTr  /""'^"^P*"''""''  ""ay  be  brauded  .^ 

1S17.  R.  V.  WaMon.  2  SUrk.  149    Snt    f  K      ""  *"  ''•'^""''  themselves." 
cuting  witnes.;   M'e^^.W  and  c^Jk  for  defenl  "^"""'t  'he  pro«. 

to  prove  that  .  witneM  was  not  to  1^  telievS^„  "^  2ht  T  '  °""  •"'«'"  '^  ""• 
guilty  of  a  number  of  criminal  acU  alVhou^h  T  Ti  '  ^^  '*""''"»  '"at  he  had  been 
convic^on;  that  .ince  it  might  CovSireir^^^^^^^  ^r'"'"  '  ""S'"  -ord  of 

oath  ,t  wa.  too  .trong  a  proposition  to  ^^ZTthLatl  -  '.•"**  ""'"  "'•^^^'^  "P"" 
directly  by  actual  p^of  of  ^^umulatoTcSi  wh  LhH  "°"."''«''' ""'  »«  P«''^d 

Witney;  .  .  that  the  con«H,uences  Tuiri^irrml  aTd""?*'"'!''*  "*"  ""^•'"y  °*  '»"• 
t.on  of  ju.tice.  if  ,uch  evide^ice  were  t^  be  .hut  ont  t  "'^'""'K  *»  »»>«  administra. 
mdtuude  of  crime.,  but  who  had  noTb^n  cotvLtod  Lf'  ""^  7}"^  ^^  "''"'"'*"<«'  • 
credible  witne»  in  a  court  of  ju.tice  "  ^lll  1  i  r'V  '""'''*  •*»»"'  "  »  fair  and 
and  ^entirely  without  a  P  JeX^that  U  wtSt 'a  ,  Z'  V  ■'"'"  ^  ">  "='*"  »  P°'°t 
•  .  ■  The  Court  doe.  not  sit  for  the  nur  J^  nf  ^^"  "'  ""■•  *°  <=»'l  for  a  reply, 

would  be  unjust  to  permit  it.  foVt  tiUd T^lsTrt'hT.J"'"  "'"''*^»'  <="--" 
exculpate  him.elf  by  bringing  forwan"  evidenc^Ta' .  !  i^"  P?"^  "«'"'"*  ^e  ready  to 
no  possibility  of  a  fair  and  ^mpetTnt  trial  up,  n  1  ",""^  ^'^f  '"ere  would  be 
done.  '•  BayUy,  J. :  ••  If  thi.  evidence  we^ZLbre  i  tui  l"^  ''""'"^^  ''  '•'  "«-'■ 
."  the  administration  of  justice,  because  on  eVeTvTrUl 'tK  n  .  ^  ""po^ibleto  proceed 
bun-.red  different  issues,  and  June..  hLX7hl!^t  "■"'  '"""'^  '•»^«  '°  fy  »»« 

attention  withdraw,  from  on^  sing  eSt^  look  if .°"'  '*"!,'  ^  ''^'  ''""''^  "ave  their 
The  rule  is  that  a  party  against  who„rriiSIs.  is  clnJJ"  ""*'""""  """'"«'  °'  «"'"«'-• 
h.»  ^'ener,l  character,  but  he  i.  not  allowL  fl  '""^  "»'"'"•'  'itne-^-'es  as  to 

him.  .  .  .  for  although  every  m"  ^^Usl'Zl  tot""'"  ',T  '"  "'"''  *°  -"-"d  ' 
eral  character,  he  cannot  cJme  prepare?  toTfl  A        T**''  "^  defending  his  geu- 
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pMed  with  cTidenee  to  ibow  that,  altliouffh  than  »«■  nr.-_  ^«  •       u 

they  wr.  in  reality  unfounded."  ^    ">•«  WMp^/oc,  „id,„„  .g^j  ^^ 

1847,  Atderton,  B.,  in  AllomefOtntral  r.  Hilekeeet   1  Pwoh   iaa.  un.  l 
to  be  received,  but  for  the  inconvenience  th.t  wtu^iii  ttth^wi  n^'riJi  iti 
upon  to  .n,w.r  parfcuUr  acU  of  hi.  life,  which  h.  might  h.ve  been  .bleT  ..Sn  S  £ 
h^  had  re»«,nable  notice  to  do  .o,  and  to  have  .hown  that  all  the  acU  of  hi.  H?.  h!J 
been  |»rfectly  correct  and  pure  although  other  witne««..  w.™  ZlJ^t  iJ      ** 

trary.  The  rea.0..  why  the  party  U  oblfged  to  taS  hT^  ".^oS  wit^eLTthUifT 
were  permitted  to  go  into  it.  it  i.  onlyjuatice  to  allow  the  witn.2  i^^  r  ^^       ^ 

.trin::,rrt;' '""  !r'""°"i''"  ^-  ^--■•--«'SrwS:i.''j  t°sr:ri 

examined  as  to  their  conduct,  ituch  a  course  would  be  nroduotiv.  rT.  7i  .1  ^ 

i..ue..  Suppose  for  instance  witnes.  A  i-  «cu^  „f  hS  l^»™.l  ^  ^  "''i"'"' 
witne.,  «  is  called  l„  prove  it.  when  on  B'a  ".Tja^l'Z^heT^kSVhXrt"^ 
not  mad.  some  statement,  to  prove  which  witnes.  C  is  called;  so  hTt  iVwould  ^  neJlt! 
«iry  to  try  all  thone  issue*  before  one  step  could  be  obt«ii.«rf  *«-.-?...,  *°"''i.'*  ?•**•* 
the  particular  case  before  the  court.    On  [he  wnTr^rv    Mh  ,1  "^^^^^^^ 

if  the  witness  npeaks  falsely  he  may  S  indicl^Tl^rjut  '"•*"  "  '^•"  "  "'''"• 

1817,  JJuncan,  J.,  in  Kimmel  v.  Kimmel,  3  8.  &  R.  Mfl  •  >•  MiwraM.  i-j„j 
the  situation  of  a  witness  if  every  transaction  of  hf.  J  e  was^^^"  „  ,  "ty    Ti^n 
could  bo  prepared  to  repel  every  po«.ible  charge  that  might  be  JZe  S  hL  or  reZ 
the  .„.putat.o„  of  evety  crime  that  any  man  might  be  dispo«Ki  to  LX."  '         '■"• 

1830,  HfniUrnon,  C.  J.,  m  Barlon  r.  Morpl.u.  2  Dev    530  .   ••  T„„  , 
for  the  rule,  either  of  which.  I  think,  is  sufflcirnt  to^s  M^^t    ThrflmTThe":.f  ^ 
of  issues  such  evidence  is  calculated  to  create  tlier»)w~Il      •      1  ?•     '  *''*  ""'"ber 
and  abstracting  the  mind  from  U»  main  iSe     T^e  XrT.'"th  \  J!k  t."'  '"^  ^'""* 

wi.!:!;in":aTt;id;i:SdfrT.:Ju:s  i-— ^-  -^  • 

=::^itnhe^:t;t:infSS? 

surprise  and  not  be  P-P»rJd'tom  et  iru  isT/ry^^f^uieZil  ''"'"'^  *"  ''^''"  ^^ 
should  ^  confined  to  th^  issues  actually  joi^e^'^tt^e^^tt^^t 'T^atrd^ 

fact  derogatory  to  a  witnes.' character]  miy  be  proved  d™^^^  "  •/  ["°"'»«^'* 

a  collateral  issue A  witness  mav  blLw!/^!,^.        ^°**  ""' "'^  °'"  *«"''•' 

might  be  the  party  asking  the  question  ^^Id  n'ol  e„„tten  i'.-^       '"^''"  '"  """•" 

IhUO.  ifiTM.  J..  Ill  Ojier  v.  //.  A'.    1  Ind    T    R'i    qa  «    vv    o-i.      ..  ™t 
tinction.  „.cog,iized  by  the  authori  ies  ci  J  ate    Lleen  ^  ^  "  There  i.  a  clear  dis- 
proof  of  facts  which  discredit  bin.,  n^e  hSpe  idlnilv  nfT.    ""P"^';!"*  *  '^''■'«»  ^7 
of  the  same  facts  elicited  in  his  crosK^amSn      P      ,    1  "'"""'.'♦'•°°'  ""^  I'.v  proof 
impair  hi.  credibility,  made  ii  de^  dentfv  o?  ^^0.  •  '"•'"""'  ^"^^  '''"""«  »» 

the  extent  that  explanatiou  will  o^^th-         7'P"'"='""«  ■»»"«''  "d  P">'*^t  l»«8elf  to 
hi.  replie.."       "P'""""""  *'"  P""«"  ^im;  the  cro«H,xamimDg  party  being  bound  by 
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(1)  TheM  nasona  of  auxUiarv  noliVv  .»> .    . 

(.0  The  reason  of  C^nfu.iono7£7(;T8Tl8?3  ^^^^^^^  *"  l^ 

several  considerations  usually  oDeratin^Vw!  .?'         ■        "^^    ^'"'  '"Solves 
tion  of  additional  testimony   'pon'^l'^Ss'T'  "'''"''"«  "'"  P"^"- 
erations ;  first,  each  additional  witness  .ntr.        I    '^  ""  **°  '^^'^^  '^•'"''"l- 
«  to  his  qualification,  and  hiTmSn  I^"'"  1'  '"'''^  «'""?  °'  l^^""™- 
thus  made  possible  may  bc«LeTfcr''"'u  ""'•"""""'"'  "«*  «vid«nce 
the  number  of  new  wit^e  rerso  thatrTM''"«'"r"*='^  P'°P«'''-  ^ 
tremely  protracted,  and  with  ^iTtiv   y  1  ««  profit"'  "^T  ?  '^"«^''  "' 
mass   ,f  testimony  on  minor  poinrLrl/        'uT^^^'^' *''''' '''''l'''"''»» 
of  the  case  and  to  confuse  the^blS  in  iL  Vn'^^fV^'  ""''''"»»  »-^"«- 
upon  those  material  points,    (i)  Thenar  of  ifnf      «  *^"*'"''"«'^  '^'  '"•'»• 
1849).     Surprise,  in  itself,  is  ord  nariZo^J^J^^^  «»'P""  (i«".  §§  1845. 
evidence.     But  the  novelty  of  evidence  ma^C        ^^f"""  '"  ""^  ^'•"d  of 
F8«ible  way  of  anticipating  the  natu^  Tj  1       '"•!  ""^"''  *''•"'  ^''«™  »  "o 
futed.     This  unfairness  ZuesTnTe  1    th  T/k^'^^^  *'''''''  ''""''^  ''^  "- 
by  other  witnesses  to  impeach  by  Mni.^ I  *'*'  °PP""^"^  *''"  ''««i«'d 

.Uege  them  as  of  any  timeTnd  pkce^at  he'^r    r'"  ."'  u"' """'^"'''  '"'g'^* 
utter  falsity  of  the  allegations  it  would  1 1"?  '  1^*^  '*'"'• '"  "P*^"  «^  ^h« 
witness  to  have  ready  at  the  trk  com^tJTl""''"'*"/  ^'"P«««i''>«  ^o'  the 
the  falsity  of  allegations  that  Zht  Z™     ^    r  ^''^  ^''^''^  demonstrate 
For  example,  the  titnerryh?vli3„T  '^' ''^''^'  ''""^  «'  »>«  "'- 
and  Sierra  Mad.^;  i„  or^er  to  te  Set?     "^  'T''  ^'"^•"«'  K'^^^^de. 
for  him  to  come  to  trial  S  ^«onrwh„  .'  TJ^""^  ''  '^""^'^  '^  "^'^''^W 
his  life  in  all  three  towns TdSd  in!L„H     ^°°*"  '^'^  ''t  every  stage  o'f 
any  kind  of  misconduct,  whJch  m^h   be^^  ^aa^oft  't'^  °'  *'""«^'  »' 
conduct,  events,  times,  and  places  enti^lvS.     m     "^  *""'  """^  P^^'^^'" 
because  known  only  t^  the  op^L  fS  »  T''!.""  *°  '^'^^  beforehand, 
of  witnesses  wculd  perhl  CTo^ll       ?'''"^"    '°'^««1'  ^''^^  body 
habitable  part  of  thV  g£  belau3e  ^1       "''"''''  '"'^  ^^^^  ''""^n 
misconduct  in  Kamschftka  'and  kwouWtherr.'  ""t*  "^'^  P^''"  ^^e 
witness  had  never  even  been  in  Kamscl^atka     Th?'""*^K-v°  '^"'^  *''"'  ^''^ 
pnse  makes  it  necessary  to  concede  the  nfnn*-  .1  P°««'b.Iity  of  unfair  sur- 

(2)  It  must  be  noticed  that  a  SicLun  •  ^  °^  '^'  '"'«  ^^^^'l  "P«°  it- 
the  latter  reason  in  this  form  that  the  wi t «'?,  """'''"'t  ™'«'-<l-8ly  "tate, 
prepared  to  defend  every  act  of  Ids  ^Itl  fe"  ^""'.^  "P*''*^^  ^  «°°'« 
are  ..«..  though  not  to  be  antic  pateT  Now  on'  1!^^'"'  *'''  ''^  •=^'"^- 
there  would  be  no  re  son  for  excluding  tU^T  t  assumption,  obviously, 
•■harges  were  true,  ti  re.  would  b  nlin-  -  ♦  v.'°^  ^^''^^^^^ '  ^°'-  '^  ^h" 
«ive  testimony  conceivable  c  uld  not  ?^r  tEu  t^  "i''"°?/"  ^'^^  '^^■^- 
"seless.  But.  on  the  contrary  the  ll  ^ti '"  ,  l'^  Tt  '''""^'^  ''>^'^^"'«  ^e 
charges  are /a/«.  and  that  thT^il  no  1.^1,  ^'^""^'^^  ^^'^^  is  that  the 
Instead  of  the  form.  "A  w  tneTs  cannK  ""T  "^  '''"^'"^  '^'^'  ^'^'^'ty- 

every  «..  of  his  life."  the  aclur^  rtaTmentls'^l^^r  "^  '"^""k""  ^°  '^^'«^ 
to  be  prepared  to  disj>rove  every  alUg^Z'  of  h.^  hfe-"'  '=^°°*  '^  ^^P^^'^** 

1103 


I»79  TESTIMONllL  IMPEACHMINT.  [Quf.  XXXH 

(S)  From  the  reMont  uMnimoiuly  oonoeded  m  th«  nh'»  fooDdaUon,  H  is 
plain  that  no  coniufenUon  of  Relerwcy  i.  the  uun.  of  th«  exclurion.  The 
reuon.  .i.  «,leljr  of  AuxilUrjr  Policy  (««fe,  |  42).     Que.Uon.  of  Relevncr 

turtrVSy'Ihth"  i5r  •~""  '^  ^"^  '^"^^  ««'-•»•  »-  »'«"- 

which  the  tbov.  nuou,  have  no  force,  then  the  prohibition  cea«e  to  applr 
There  are  two  .uch  .ituation. :  (1)  Proof  of  a  Particukr  Crime.  b>  Itecorf 
of  tc^icfon.  and  (2)  Proof  of  ParUcular  InaUnoe. of  Mi«onduct  in  gen.«t 
by  CroewxaminatioD  of  the  witness  himwlt    The«.  have  now  to  be  wnaid- 

t  ft!.«'°       ■"     '^  ■"  '""''^'  ""'^<*  ^y  principlee  of  Kelevanoy 

I  980.   Xeoord  ol  Jnd^^t  f  c«iTltl«,  for  OHim.    (1)  When  the  ex- 

tnn».c  te.t.n,ony  ..  ,n  the  shape  of  a  record  of  a  judgment  of  conviction  for 

r    ne.  both  the  above  reaeon.  ceaae  to  operate.    («)  There  i.  no  risk  of  Con- 

u..on  of  Issue.  Wrst.  because  the  number  of  act.  of  mi«onduct  provable  in 

^,  r7  " /"*=»"'*".y  •"•"•  "''•  »«».  ^^^«>  the  judgment  caLot  be  re- 
opened and  no  new  ,s.ue.  (other  than  the  occaaional  one.  occurring  in  the 
procew  of  authentication  of  the  record)  ai«  rai^xi  thereby ;  (J)  there  i.  no 

intness  well  knows  whether  he  wa.  ever  convicted;  thi.  assume,  the  verv 
thing  in  controversy,  namely,  that  he  i.  guilty;  but  because  the  judgment  i. 
conclusive  and  cannot  be  attacked,  and  therefore  the  witne..  could  not  use 
his  supporting  witnesses  to  prove  hi.  innocence,  even  if  he  had  them  in  court « 
It  ha.  therefore  been  univenwUy  acknowledged  that  proof  of  a  crime  by  record 

itil^ry  "iT^^  T^  ^  '^'''  "°'  ^"'«'  "  ""Pti""  "carved 
out  of  the  rule,  but  because  the  reawn  of  the  rule  doe.  not  apply : 

1857,  Strong,  J.,  in  PtopU  t.  J(uk$m,  S  Park.  Cr.  SOS :  "  rConduet  d.R>«i«»  t^  ,i. 
w.tn««.  ch«c.T]  may  be  provd  provid*!  It  do«  not  rai^  or  tentt^CZai?™*' 

Jinl  k""!:^  ^l!  '^"  '  P"'P°^  """"•  »"»  •*•"  convict,^  orMinfaZL 
ofcno.  by  producing  the  record.  Thrt  rai.«ino  oolUteraJ  |«ue  of  tJ^L  the  ««,rt  U 
~«cl^ue.  and  Uiere  «n  be  no  further  inquiry.  But  it  i.  not  oomp^tenTtopi^S,^! 
«»„  .  ."»• "  '"/  f"""'**"!  •  Clime,  if  he  hw  not  been  oon^otJi  2tWh  Ae 

actnel  p,rpetr.t.on  of  the  crime  i.  what  render,  him  unworthy  of  WW  S  if 
permitted,  might  raise  a  collateral  iisue  for  trial."  """"""y  <»*  '*^*-    That,  if 

„„l!L!'!rf  pI""'  "*'  '^""^'^  ^°""y  °°*  *^°«  °«*  "-^h  "vidence.  the 
question  of  Relevancy  may  properly  be  raised  What  crime,  are  relevant  to 
mdicte  bad  character  as  to  credibility?  There  are  hen,  three  answers  pos- 
J^^  on  principle.  («)  Whatever  offences  were  formerly  treated  as  disqE 
fying  one  entirely  a.  a  witnew  {arUe.  §  520)  .hall  now  be  treated  a.  available 


W.n.l  569  686  ("  Counwl  mi«onceive  the 
KMrnt  for  the  cues  p,irig  against  an  inquiry  to 
flsirtienUr]  faru.  It  ia  not  hecauae  they  do  not 
imjiHach  phamcter,  but  becanae  the  in<miry  in  a 
JiartitMilar  form  might  unjustly  ruin  the  char- 
acter of  any  witneaa  (Mat  redemption.  The  eril 
f»  lield  not  to  eziat  when  hia  own  aecount  ia 


appealed  to,  and  received  aa  coucluaiTe  if  ia  hia 
favor   ). 

II  '  ^""'  !!?""•.?"  "o  f»'.  to  be  »nre,  aa  to 
allow  the  vnttuM  htnuelf  to  allege  and  explain 
hia  innocence  :  but  in  general  even  thia  inach  of 

I  ni«,  under  Behabilitotion  of  Witaeaaefc 
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«•  vtra,ii!,^aracUr.     Tha  following  !«««,/ iliuVt«tott^.f  if* 

difference  of  viewa:  l««««e»  illuvtnte  this  long-itandiug 

\m,  Scrogg;  L.  C.  J.,  in  Lord  CmtlemnUt'i  Trial  7  lto»   «t   T,   iruiT   i/vo.        „ 
n»y  gif.  in  th«  •ri.tono.  of  .v.ry  rucord  of  tiM  oomri«ti„»  T;  J"'/'  '*** '  "  ^''» 

b.«u  guilty  of.  .nd  «i.y  .haJI  b.  V.^  The,  ^i^rj^^f        ?f  '"^  *"*  »'  ""''^»  •"  »»• 

or^lit  thu  b  to  b.  ^ve„  to  ^yuZ^Tm^lZT-'        '  •''^'  »"•'""  '"""''^  "^ 

don*i.  it  w.n  m,  obj.otlon  to  »,i.  credit    fi  u  «•»»'•"«'"".  wd  .fterw»rd.  par- 

III  habit  of  Bind;  hW^J^intl^J,V°\^r*:^^^^^  didDotdenouT;,. 

to  hi.  a«lit.  T.;  .fur  Sn."  •  '"  ''""»•»  w*^  b,  .  gr.^  objection 

(3)  A  pardon  does  not  remove  the  admisaibilitv  ni  »».«  ^«-  •     i  •    . 
for  purpowa  of   impeaclimenf    for/nnTr.     »i,^     •         ""^""^  J"''»™«'»' 

(though  it  m.y  pMdon  the  punishment) «  to  mL^^     '     '  «°°»«>""'«*»  "f  »  criine 

"' m7r  ^T'-'^""'  °'  tCiid  r.sr.s:tr«^^^^^^  - ''"« -  ^^ 

1870,  fix.  J.,  in  CurtU  v.  Coc*«,„.  60  N.  II.  2i' •  '•  A  Z.1^  .        » 
granted  on  the  ground  of  innocence  or  toul  «.V  t!^.\i        ^      **  "*''  P^^med  to  be 
doe.  not  cha,.g.  the  comn.ontrjrincS^rrSnviciJ'T'* '^'''''''''''y-  »"•» 
i.eTidenceof  bad  character  for  truih      The«B.™^r     !     ","'  '"  "•'»"""«'  "«•"" 
enough  to  deetrojr  hi.  oompetenoi  Jh  .witntTZtt^'J!!?''"'  '  P"~''  '"'  '™'*''  '»'^ 

^irr..^;-  ------ --  r.'.r  u^irr-a^-;- ^^^^^^^^^ 

di..rediting  fact.  whU;Vittr;3Ll  ^JSr'  ^'^  ""'"^  ^'  ''' 

VThe.uthoritie».«  collected  unXrilfevari:     v.r,        ^  »."thonti«,  ,re   oollected    under    the 
.u.  ..^diction.  (^.  ,  ,«;,     CoiS^X     =S'Si  C'r;,ietl^n"ni 

Tying  ■  wibMw  (ante,  1 822).  "humi 
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Uon.  w<u  the  ooly  proper  mode;  but  thU  hH  almott  everjwbm  been  altared 

(6)  Knarrut  or  indietmiHl  lUnda  of  courM  on  a  wholly  diffennt  fooUns 
from  a  judgment  of  conviction.*  -"muj 

.  '."Vn,^"^""^*?"  "•*  '"»»'«*-•  The  reason,  already  examined 
«»/«.  i  979)  appear  plainly  to  have  no  effect  in  forbidding  the  extraction  of 
thefacuof  m.«H,..duct  from  the  witnm  himwlf  upon  croa^xaminution. 
(a)  There  u  no  danger  of  C.mfu.iun  of  Iwuea.  beoauw  the  matter  .top.  with 
4ue.tion  and  anawer;  (b)  There  i.  no  danger  of  Unfair  8urpri.e.  becaule  the 
impeached  witneM  ..  not  obliged  to  be  ready  with  other  witne.«,s  to  answer 
the  extruuic  te.timony  of  the  opponent,  for  thei«  i.  none  to  be  an.wt-red 
•nd  becauw,  .o  far  a.  the  witne..  himself  i.  concerned,  he  may  not  un- 
fairly be  expected  to  be  ready  to  know  and  to  answer  a.  to  hi.  own  deed..> 
Thus,  neither  o  the  reason,  ha.  any  application,  and  hence,  u  far  a.  they 
are  concerned,  the  opponent  i.  at  liberty  to  brinu  out  the  desired  facts  by 
cro.s^xamination  and  answer  of  the  witness  himself  to  be  impeached 

One  or  two  not  uncommon  inaccuracies  in  expiewing  thi.  result  must  be 
noticed.  (1)  It  IS  sometimes  said  that  the  above  objection  of  Confusion  of 
Issues  1.  obviated  because  the  witnew'  an.wer.  if  in  the  negative.  ••  must  be 
taken  for  true,  or  •;  i.  conclunve  in  hU  favor."  ThU  i.  obviLly  ;ot  correct 
The  jury  w  not  obliged  to  take  any  witne..'  word  a.  true ;  and  they  may  or 
may  not  choow  to  believe  thi.  witne..  on  thi.  pobt.  AU  that  can  be  Lid 
and  «»  that  1.  meant  i.  that  the  opponent  cannot  pitH)eed  to  prove  the 
alleged  fact  by  extnnsic  testimony,  and  that,  if  ho  choow.  to  a.k  for  testi- 
mony  on  this  point  from  the  witnes.  himself,  he  mu.t  accept  the  chance,  of 
the  jury  believing  a  negative  an.wer. 

(2)  It  is  sometimes  «.id  that  a  witness  cannot  be  contradicted  (i.e.  shown 
to  be  in  error)  on  fact,  affecting  hi.  character,  becauae  they  a«\w/«/.../. 
Thu,  18  mer«l,  a  confusion  of  the  present  rule  with  the  rule  forbidding  a 
Contradiction  on  Collateral  Matters  (post.  §  1003X     Thi.  fact,  to  be  sure  jr 

m°  1^  *  "^Ti  ""''r**  '^''''""  "  contradiction  on  thi.  point  ;ould 
not  be  allowable  by  that  rule ;  but  it  simply  confuses  separate  principles,  hay. 
ing  a  .eparate  purpose  and  hi.tory.  to  invoke  that  rule  in  the  present  case. 
Il  \  S.,°°  essential  bearing  can  easily  be  demonstrated.  Suppose  that 
rule  (forbidding  Contradiction  on  Collateral  Matters)  were  abolUhed-  it 
would  st,l  be  unlawful  to  impeach  a  witness'  character  by  extrinsic  test  mony 

.tilM";  i.  r  "'^T''!"''*'  '"'  »''«  '°'«°n''  ''lre«dy  explained,  which  would 
still  be  in  force.    Again,  suppose  that  the  witnes.  i.  not  asked  beforelmnd 

•  'riie  aiithuritiea  nn-  collected  under  the  »i). 
proiiiiiite  iirimliile,  poti,  t  1270. 

•  f«»t,  f  982. 
For  tlm  (lueHtiun  whether  «  witneai'  ttlf-am- 

JoMdenrnf,  without  a  conviction  for  it,  diiiqtuili- 
fir*  Imn,  on  the  principle  of  nrma  lurpitmtinem 
tuam.  aee  anU,  |  S2a. 

»  See  the  fMMage  ouoted  anU,  %  979  ;  and  the 
following:    :8«2,    Allen.  .1..    i,,    Newcomb  r. 


reaaonn  of  unfnir  siirpria*  and  eonfmion  of  In- 
aiiei:  "These  rvamnM  are  not  cowtnillinj,  «!„„ 
the  iiiciuiry  m  niada  of  the  witneui  (hiniiwlf)  aa 
to  his  own  acta  or  olfencea,  whi(  h  he  may  well 
be  «iip|io»ed  able  to  explain  at  any  time,  and 
when  hia  annwera  are  concliiMve  and  predmle 
further  inoiiiry,  aa  ia  the  case  aa  to  all  collateral 
following :    :8«2,    Allen    .1      iii'  N.'w^mK"-'      f"»"<^'"  ■nwtinK  hia  general  credit,  ao  that  aide 

iioe 
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whether  ha  did  thia  act,  lo  that  th«  proof  of  it  by  .xtriuio  tMtimonv  .i„- 
not  iuvolv....ntr«liction  of  hin.  .nd  i.  therefo',:  „t  obowioH  S 
rule;  norer^hel-..  the  twtimouy  would  be  excluded.  bec.u«i  it  "eurinl 
t«,t.mo„y  o  parUcuUr  muconduct  impe«=hi„«  character.  Hi  ocXth: 
rule  f..rb.dd,n«  ..apeach.nent  of  character  by  extrin.io  te.timony  of  SuUr 
m.«:«nduot  exieted  a  century  before  tl«  rule  forbidding  contrJirti.m  oL  S 
lutera  matU^r.  wa.  jjettled;  .0  that  in  tnulition  a.  w?ll  «  iTjSple  theJ 
n^  entirely  .ndependent  It  i.  thu.  clear  that  the  invocation  otKlaue, 
.ale  .n  the  present  connection  i.  not  only  unsound  but  uaelu^.  Mor^ver  It 
«  n  «leada.g  The  confu.ion  i.  apparent  in  aome  of  the  nui  priJ^Mn'l 
of  the  prewut  century  (/«^J  1006),  when  the  rule  a.  to  ContiSiction  wE 
in  the  procee.  of  «,ttleme„t;  but  then,  u  no  longer  any  exit  for  Z 
perpetuation  of  the  confusion.'  ^      ^        ""  '"  """ 

§982.  ••«•:  K1e^»„  of  Act*  on  Cro...«««ta.t,o. ,  Ktad.  1  i«^ 
eoad»ot ,  Arreet  and  Indlofeat  Since  the  rear^ns  of  Confusion  of  Is.l^ 
of  Unfair  Surpn^  do  not  operate  to  forbid  cr.«.H,xnmination.  questbl  0I 
Relevancy  nnmedwtely  arise.  Now  the,.  U  no  doubt  that  co^d^  i^L^ 
vant  to  indicate  character  (ante.  §  198).  An  a«uiult  i.  relevant  Jo  indicate 
a  violent  character ;  a  fraud  is  r«leva„.  to  indicate  a  diahoi.e  t  characi? 
Tins  ,s  conceded  wuh  reference  to  proof  of  a  defendant's  character  ftmhh 
acu;  ,t  u  universally  accepted  with  reference  to  a  witness'  character 

ri'^  s^s;-  ^r  e.;i5:i;\t::-S5;-;-^-^S^^ 
co™.  to  th.  oo„c.„.o„  j«t  L:::it  :^.'i;^  UrKriLtrit^r  rnu 

o.th.-n«y.  more,  that  you  must  ...um.  hin>  to  be  perju^d     I»  that  dovlT  v 
v.ew  that  you  can  properly  i«,opt  ?     I.  it  because  .'^^^7.,  »1  Ld  rbilh  "of 

unfortunately  d^ntitli  ^la^s  tolfliX-  ""''•  "'**'"'•  *"'  ""''^  ""*  •»  "' 

Bntin  determining  the  limitations  of  Relevancy,  two  distinct  attitude,  are 
found  on  the  part  of  the  Courta     (1)  One  is  that  an,  kind  0/  «i" 

iJ!  I  Yo^.'"^  "-"inrtioa  of  th.  matter.  i»  connection  with  th.  tr«tm.nt  of  th.t  ml.,  m. 
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as  indicating  bad  general  character,  is  aduiissible;  thus,  a  robbery  or  an  as- 
sault or  an  adul|ery  may  be  used,  although  none  of  these  directly  7nZZ  an 
n.U«mnent  of  the  trait  of  veracity.  This  is  conceded  even  by^  (^ur"," 
wh>ch  when  adnntt.ng  character  in  the  abstract,  confine  it  to  the  . ma^  o 
veracity  («»<,.  §  922).  In  such  Courts,  the  use  o.  these  facts  can  have  no 
us  .hcatum  whatever.  In  those  Courts,  however,  which  allow  the  ^se  of  «.„! 
eral  bad  character  {anU.  §  923)  there  is  an  apparent  logical  propriety  yet 
It  is  apparent  only,  for  a  robbery  or  a  seduction  ,uav  show  a  lack  re,2,ively 
of  peaceableness  or  of  cha.stity.  but  may  not  show  that  totally  abandoned 

ITt^  "  r'  "  ""?"'""*  "^  "^  """'^'^'1 '"  ««-->  '>''d  character 
(-)  The  other  attitude  is  entirely  logical,  and  admits  only  *«cA  misconduct 
a,  indurates  a  lack  of  veracity, -ir^rxA,  forgery,  i^rjunr   and  tl.rhke      A 
rn».oruy  of  r.urts  are  inclined  to  observe  thia'  liLlLtion^^l at  lett  Iio^and 

(3)  In  Courts  adopting  either  of  the  above  attitudes,  attention  is  some 

condicct.     Where  this  is  done,  it  follows  that  a  mere  arreH  or  indict,aent  wHl 
not  be  allowed  to  be  inquired  after ;  since  the  fact  of  arre,,t  or Tnd  Z  nT  is 
quite  consistent  with  innocence,  and  since  the  reception  of  such  eS  n^  I 
merely  the  reception  of  somebocly's  hearsay  assertion  as  to  the  witness Vdl 
To  adnu    this  would  involve  a  violation  both  of  the  Hearsay  ruTeand  if 
the  rue  forbidding  extrinsic  testimony  of  misconduct.      The  only  p^Lible 
ground  for  allowing  the  extraction  of  such  facts  is  that  the  merely^ in' 
been  arrested  or  charged  is  a  disgraceful  situation  which  indicates  somethnf 
lacking  in  the  witness'  respectability  of  character.     Such  a  not  onTs  quit! 
consonant  with  social  ideas  in  England,  at  least  in  a  former  gene  atio    •?  a^ 
corfmgly  we  hnd  the  fact  of  arrest  on  indictment  is  there  t  redVand 
ndejH,  „,         d  without  question)  as  relevant,  in  the  rulings  of  te  early 
1800  .     Hut  this  notion  has  no  sound  justification,  and  it  carries  the  injustke 

c  tar  It  away.  It  should  be  understood  by  all  Courts  that  the  only  relevant 
«remnstance  «  actual  conduct  -  i. ..  the  fact,  not  the  charge?  of  S 
misbehaved  If  it  is  improper  to  prove  this  by  extrinsic  testLnv  on  !f 
stand.  It  IS  doubly  improper  to  attempt  to  prove  it  by  hearsay  and  treWv 
improper  when  accompanied  by  a  prohibition'  of  any  re'buttal  of 'the  heatay 
by  the  witness  or  by  others  on  his  behalf : «  "earsay 

1898,  Dotter,  C.  J.,  in  Stale  v.  Greenburg,  69  Ran    404    63  Pm    fli .  ..  a 
«»th.ng  „or,  than  an  accu^Uon  of  cri.e  of'other  ^iTi^^^:  L;  H  uS  H 


....  Th"  w«»  Accepted  by  one  of  the  tnont  lihenl 
;?'"..  ,'?<PiJ"'"""'=  LifeofSir.S.  Romilly.3,le<l.. 
II,  86  (1808  ;  "to  h»Te  been  tried  U,  in  mneral. 
•lone  Aiiffi.ient  to de«tr..y r man's cliarecter  • 
thAt  ■  man  comet  out  of  jail  ia  «  f«rt  which 'i« 

Life,  II.  83)  the  Letter  of  L.,rd  irteUwnrne  to 
JJr.  Attorney-Oeneral  C«mi.l)ell,  June  19,  1836 
relating  to  Mellwurae'a  trij  for  criro.  con 


•  A  judgment  of  conviction  ii  of  coiirM  on  a 
o«fe'V980        *  *"  '"*"  "'■  ""'''^''ne'"  ■ 

DUtinRuiah  proof  of  an  indictment  (by  croH- 
eMmination  or  extrinaic  testimony)  aa  evidence 
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th«  forin  of  »  forcible  restraint  of  the  iwnnn  hi..o/i  ...„_  .  . 

,     ^.r.."TX>-.  of  di,Kr.ce  or  discredit  t'Ttr^U'^irofr™^^^^^^ 

than  an  oral  itateinent  by  the  acc.Her  wm.lH  L      J.     "^®  *"  '""  "^""'  "■  *"«  •ccusation 

co,..d  be  .ked  whether  aLw  ;i    3    ot^ora.f/accl^S  "t" 'It  "J""'.''.' 

the  rule  ..  different  when  the  ac7usa,io„  ha.  bee.!  STon  ^d   ,v    ni'to  ?     U  !  7  ' 
an  accusation  in  each  caHe.     Whv  shnnM  it  iv.  A-.it  „  »      •         .  "  '     '"^' 

folio,.,  by  an  arrest?    The  aVe^t  Ubjt  a  e^-nfro    *^^^^^^^^    -  n.  aocu..    .  .,. 
It  i.  quite  diffe«,„t,  however,  when  the  accu^Z  h^  ^„  n^v^?    "«  ;"  "';;"*'"  '"'  .' 
ing  h.«  pas.e.1  fron.  accu«.tion  to  conviction,  evidel.  of  the  tiitrdl'of    ."  '"■"""'" 
exists,  -  not  what  snniebo<ly  said  of  him  but  wliJt  .h!)    i-  •  .  ..?""•?"  °'  "'«  *■■■«'• 
ment  upon  the  accusation  have  found  agiiin-tli"      '''"''  *"""'"•  ""'"«  '"  J"***" 

Such  are  the  questions  of  Relevancy  that  arise  in  asking  on  croswxamin* 
tion  for  particular  acts  of  misconduct  ^        cross^xamma- 

(4)  It  ,nu.t  be  added  that  some  of  the  Courts  that  adopt  the  rule  of  dis- 
creHon  (descnbod  ,n  the  next  section)  virtually  thereby  i.Lre  aH  q„;{tions 
of  ReK.va..cy.     In  leavn^  the  whole  scoj.  of  cross-examitation  on  Tl  s    ul! 
ject  to  the  d-scretion  of  the  trial  Court,  they  in  effect  leave  it  to  ru  e  as  k 
p  eases  u,H,„  Relevancy,  or  to  ignore  Relevancy  entirely.     This  may  not  be 
the,r  clear  „.te„t.on.  but  it  is  the  apparent  result     Occasionally  ho"ter 
a  Court  IS   ound3  ms.sting  that  while  the  trial  Court's  discretion    st    eon.' 
trol  upon  the  considerations  of  fairness  and  policy,  yet  that  discr  tion  wU 
;:;elet:t""'  *"  """'^  *  ^^^  ^^"'  ^'"''"P^--  -  --^  whichil  deaTly 
§983^  Same:  R,leT«,t  Queatlon.  .xolud.d  on  pound,  of  Policy    Thre. 
Typ«  Of  Hul.;  Cro«-e,.mln.tlon  of  «  Aoou..d  Party.     SupposHhrth' 
questions  on  cross^xamination  deal  with  acts  of  miscomluct  thaTn  e  re  ev 
(by  w Inchever  of  the  above  tests)  to  indicate  bad  character;  «  ay  there  be 
any  other  objection  to  them  on  the  score  of  Auxiliary  Policy       Mos    C^urt! 
rec.,nize  that  the  allowance  of  a  course  of  examinatL  into  particu  ar  m 
con.iu,.t  places  m  the  hands  of  cross-examining  counsel  an  insLment  wS 

coTrirtn^rmrh't'"'  '"'/^"-  /"'""«  ^'^  --^  eircumsr.l  It 
contribute  to  form  that  general  complex  of  impressions  which  we  choose  to 

call  a  verdict  upon  the  issue.  ex,x.rience  shows  that  the  moral  obllu  Kof  ^ 

witness  tends  abundantly  to  smirch  the  cause  for  which  he  testXs     Too 

n,any  counsel  give  to  this  canon  of  experience  so  much  weight  th't  ilZ 

devote  themselves  excessively  (and  sometimes  with  no  great  profit  to  the'r 

cause)  to  tl.B  process  of  besmirching  the  opposing  witnesses.   WUh  unscrur 

•Vor'li  ^^\f™'"^--'  ^'-'-  (i"  paraphrased  form)  is  ob3d 
No  case ;  abuse  the  opponent's  witnesses."     It  is  possiblv  not  tl.»  ,.;  T 
porunt  duty  of  the  counsel  to  remember  that  (i:\r;orn   tS  1^^" 
Or')     witnesses  have  rights  as  well  as  parties;  it  is  too  often  "jcL^ 

hat  they  ar«  se   up  as  marks  to  be  shot  at"    But  it  certainly  is  the  duty  of 

" 'le  wlltrf '' '"  r  ^'"^  '"^  '^^""^ "  p"'^  ^«  these  ;;;£. Id 

th..  tne  witness-box  does  not  unnecessarily  become,  in  the  words  of  an  old 

!  ;^»  i"  2"°'  "'' ""  New  York  nilin<n.. 
1880,  Bogen,  J.,  in  Mors.  r.  Palmer,  15  Pa.  66 
IIU 
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There  are  two  snffi- 


the  hunt  and  the  slaughterhouse     oT^  n    '  "  "*'  ''"^«'*°°«  ^'^^^^ 

ing  the  lion  in  the  deLnorrating  e  bTs  "  l^f  ""?  ^^'^  '"  '^''■ 
a  risk  for  the  hunter  which  dig„i£  ,1  s^t  L^^'"'''-^"'"'"  "'"«  » 
a  destructiveness  in  the  hunted  which  w!r  ^^''^  "  "  rapacity  and 

process  of  cutting  the  To  t  oTtnockTnTr/r^^  »""''- 

penned  in  the  shan.bles  is  b  .t^sarand  hr. .  ,  ^^^  '  '^''^  ''  «"  "^ 
on  the  ground  of  its  absolute  neceSvTJ-H^''"*^  !'  ""  '^  ^"^'''''^'^  «"•>• 
perado.  or  the  ensnaring  of  a  chS  of  countlrf  f  T  ^^^  ""^  "  "'^^'''g  ^^«- 
is  a  process  which  d.^s  not  vbateTtfncro?  f '  "'' °' '^^^^^ 

justice.  But  tl.e  ruthless  flaying  of  persrXtn.         T  °'  P""'='P^«^  "^ 
only  cowardly-  because  there  .^fo Ts  '1    fT^"" '  ^•'"«««-^''-  '«  ""^ 

becauseitinflictsthepainofnubfcrvr  ^^         •  ^'^  v,ctim-a„d  brutal- 
but  it  has  often  not  T  s  iitt ^^ T  "^ '"'"'^'''^^^ 
must  be  put  to  suTh  c  n'd    f  Ts  C  EUeTb"'  T"'^^'     '^^^'^  «'-^' 
to  your  own  feelings,  yonr  own  gt d  ^e^^    Sor"^**  T^'  "  '  "'"  P"*  't 
to  the  instincts  of  n.anly  fa.rnes!  and  Cd  sent  ''''  ""'  "^  """^^ 

llie  .«;co«,i  reason  is  a  politic  one,  i  e  tint  with  .k 
examination  as  a  possibility  the  nubli..  i,  f '.  /  ^'^'P*"*  °^  ''"^'^  ■■»" 

From  time  to  time  those  whoLt        /, """  ^  ^'^"'^  *'»«  >-itn.ss-box 
«eek  to  evade  dfiing     •  The  asctm^^^^^^^^  '"^'^  '^^"  ^^'^''^^  -» 

exflalnXrrSt-^r^r^^^^^  -  -  P-  "Pon  the 

lowing  passaged  ^  ""'•     ''  "  '''^™P''«««*  -""^  ^^^ended  in  the  fl 

w  J  !  HS:cS:S,f  Ll^^^^^  '-  the  P-ecutio„ ;  the  witnes., 

.n  the  police  y  •      ..  I  have."  .  .  Ty^"^!."!''  •*"7''?  \"°t  ^  "  ""'«  you  a  brother 

:' I  said  yo,.  Wan  uncle  in  the  police  v"!^\\^V'"tuV^'  '~""='''"'  "^  '"'^«n°t" 
IS  transported."  "  To  Botany  Bay "'""'.  I  A.l  -  J,  "  '^°'"«  °^  '"''"  ?  "  "  He 
went  to?  "  ..  I  cannot."  ••  By  yiHue  of  vourTntr'  "  "  ^"^  *^""'  ^"'"'»  ''''ere  he 
micle  the  policeman  went  to?-"  .-r  cannot"  .V  "  ^"^  ^""^  "^""^  ^°'»  o'"  -iear 
that  you  cannot  gues.  ?  -  -  I  can  glZ"  .  v  J  ll"'""^!  ^  """  ?  H»ve  you  not  .worn 
to  ?••  "I  cannot  tell  what  part  he  wm  transLr7J»  -  \^°."  ^''"  ''«  ^"  t'-nsporte.l 
the  Queen-s  County."  ••  Are  you  any^ wT/h  "Jl-  "  "  ''"«  <^'d  y""  grow  ?  "  -  I„ 
stolen  sheep ?  "    ••  Ye,. "  ^  Whar^Sion  '"  ""'"'y'  ""*  ^^'y  ^'^  h«d  » cave  fo 

Wh.t,^Ut.onareyoutothe.heei,^to.le„?..    "Brother."' 
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father',  house  ?  "    "  J  believe  it  wm.»    "  wZZ  for  hi       %  k*u   ""P*"  *'  ""»  *"  yo-r 
tr.n.ported  ?  "    "I  cr,  aot  My."      ..  For  h"ain'«  '''*  «^^»^'"»"<''  that  your  uncle  waa 

•Mr.  Steele.     There  wet«  George  and  Willi*™  e*^i    ..       ,.r  ^^'""  '"  '''»  narae?" 
cannot  say."  ^    "  *''"''»«>  Steele."    "Where  do  they  live?"  •.  r 

JiStoV.^r.^^l-t^'^^'^K^^^^^^^^^  ed..  r.  8««..   Lord  B..  who  had 

defenda.a  :  "  Did  you  play  .  pr«,t^al  l^S^  CapUi^Tv "'"'"'';  ^  /'"'""^'  ^o' 
••It  may  be  a  practical  joke  of  such  a  nature  that  th«  •  ■'   ,.  /  '  ^'  ^-  •'■  Cockbum: 

on  hi,  oath,  on  it.  being  made  knovvn  to  t^ei  NJr  j,  '^,  7°'"''  l''^''"^  "-e  evidence 
Dr.  Kenealy."  ...  Dr.  Kenealy.-  "It  wal  n^t  a  ILT  ,  tT  'Y  *"  "'•'  ''"'"•««'»'  °f 
wife?"  Lord  B...  ••  r  c.nnoLn.^^'^^'^Z^^:^  ^°\''t'V^''' T'"' ""'' 
«educeh..  wife  and  make  her  elope  from  her  hu  bar?     "  "  V  '"'*■    "  ^^^  y" 

my  lord  to  tell  you  you  mu.t  answer  it "  L  C  f  r-  L  ""T^  ^  ^^"^  *^  "k 
Dr.  Kenealy:  "Indeed  you  mu8t.  my  lord  !  iTiroe.  to^h !  "7 ^  '' '  "'';'"'"'y  "'"*"  "°'  " 
It  answered,  my  ford."  .  .  .  L.  C  J  C^ihnrl  *^  ,  *'.'"**"  '"*'^"-  ^  "'"■'"  have 
you  [the  witnes.,]  must  .n.wer  it.  It  ifoneTf' th„  .'""  ""'•  '^  "'*'  'l"*^"""  "  P^^^d. 
court  of  justice  a.  a  witness  that  whatever  heh.^H  '"""«l"t"«t»  °^  »«'i"g  brought  into  i 
1873,  B/„c*J„.„.  J,,  in  S,ock,yEuJl  R  5  Q  »" ''4r^4^  ^r'.'  "^  '^''"'«'  "im." 
tories,  to  a  deponent  in  America,  as  to  his  "de,«r\lnn  riT-  r'?  ''^'''«  "™*-''''«'''-os«' 
another  man's  wife):  ••  It  is  cl.aHylaS  dow.flhat  on  °t  ^"•'""^  "'"*  "'"P"""""  *'"' 

ness,  the  answer  to  which  will  rea^nablvV^d  1  e  t?r  ■'?  ^"'"^  '°  """  "«'^'»  "^  "  *'»■ 
admitted  these  fact,,,  we  distrust  hU  t^.tLn^^  ■  k"  ^  *''^'  '  ^^^"^  '^e  witness  has 

kind  of  questioning  i.  i„  ZiS  tha  t^.^  T  ^-"^^"^  "^  '"'"'•  ^he  limit  to  thb 
the  counsel  to  regard  the  pa'^n  cau-Jto  the  wUn  '^  i"'^  'P'"'"''  ""  — ""-.  to 
-Vnd  that  prevenu  any  grTt  abiroflll  f'll  **  T**  "°'  ^  """'"^  ''''"  -""ecessar  ly. 
think  wecan  positive^'say  thatThe:!  !    er^^ftors'^r^^r^^^^  "  '  '°  "'' 

because  the  answers  thereto  would  go  more  or  le,rtTthr^~^-,  /.u  '""'"^''  q"»«««o-». 
foHnterrogatories  in  a  proposed  de*po.sTt^n   he  C^^^^^^^^  •   "  "  [B"' 

the  matter  and  to  see  that  nTinter^xator  e.  sh.li  ll  ^^riV""  ^"'■"'«  '=°""-°'  °ver 
might  refuse  to  allow  to  be  put  to  tKtuM.  -  **  **''''''  "*"  ^°"''  »'  'he  trial 

r^^^^^£:^i^Ti:[:^^s:i  '^"•/•*^'- "''" '--  «''«-* 

to  hi.  credit  by  being  asked  a^ut  tranSon^^rpf  *  T^Tu  "^^  ^^  "oss-examined 
80  far  as  they  tend  to  show  that  the  wt^^.V^otTt'u  k'  """«'  »'  "^•»«'  «-^«=«Pt 
doubt  such  questions  may  be  oppresLe  3  odious  '"i^ '«""'-'«  "Pon  his  oath.  I 
gratifying  personal  malice  of  the  basest  kind  anZf  .\'"'y.°«'y  """""tute  a  means  of 
forward  to  discharge  a  duty  to  the  M  At'  th/^  *  '"*  """•""•"'  f^°"»  """""K 
any  rule  for  restricting  the  latitude  which  A  V  T  ""  "  ^  impossible  to  devisi 
doing  cruel  injustice.   "l  have  f'equ  n^XownTa::"  n"Jh^^^^^^^^  '""-' 

portance  was  procured  by  askinif  iwoole  of  «nnT    T  ."^''  evidence  of  decisive  im- 

first  put,  appeared  to  be^ffe  I^aT^  sX"  ■l7heTH'':''H'^""''°"''  ''""=''■  -""" 
case  in  which  a  solicitor's  clerk  w.a,  ind  ctJ.    f  ^       *^    "  '^^^™^-     ^  «"n«">ber  a 

hiB  employer  had  brought  a  fal,ria  .^  .         .  r*^'"""*"'-     "'»  ^'^"""o  was  that 
mitted  by  hi.nself.     Thf  mp W  r    eeTdTr:,  ''m?  ^'T!  ^'  '"'"''>  ^-K--^  co-n 
.ble  that  the  prisoner's  couns'el  r^Hu  "  d  his  bri     r2r  L'"'  k  t!  ""^''^  ^  '''"''''''■ 
by  his  client.     The  prisoner  thereupon  asked  tLn,  ?"'' "'«  q^Mtio-s  •"gS^-sted 

.nin„tes  satisfied  every  person  in  co^tthltw.  ^h^r'"""  '""''''"•  "'"1  '"  »  ^«-7  few 
also  to  be  remembered  th^tTrl^'lL^.ti/!''^  *"  ''"''•  •  •  •  U  U 

ways.     It  is  one  thing  to   hrow  « T.uU  r^    "»         "'^  '^  ''°""'°'*''  '"  '"^ '"«-«'" 
-itness.     It  is  quitl  anS!^:,  t' ^  to      K^^^  ^ 
—tanoes.  .  .  .  The  most  di«cl.t  -.  of  ".Va^l^o^i -Sh^-^^^^^^^^^^ 


III! 


I  983  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXII 

well  founded,  but  ia  m  slightly  connected  with  the  matter  in  istaa  that  iu  tmn.  i.» 
not  to  affect  the  crean.ilit>  of  the  wU..e«  in  reference  to  the  mZr  on  wh^h  I  e  L?mt 
J  he  fact  that  a  wo.n.n  had  an  illegitimate  child  at  eighteen  i,  h.rd^.  reJ^'.  f'r  n^i 
behevng  her  at  forty,  when  she  swear,  that  she  locked  up  her  house  safoTwhe^  ... 
went  to  bed  at  night,  au-l  found  the  kitchen  window  broken  open  wdhe^huIZ.H! 
bo,.t.  gone  when  she  got  up  in  the  n.orning.  C^  h„,«ver.  mar»^  fmJn  d  ,„ti  1 
•  r.,al  cnnectmu  n.ay  be  traced  between  act,  of  profligacy  and  a  man  WdiWIiTv  on 
involve  as  gross  a  breach  of  faith  as  Dt-rfurv  anH  if  .  !....»  -i.-  j  -uuiiwry  usually 
of  im,.,rtance,  the  fact  that  he  h:d'Lint„l.il  o^p^r  ™id^^^^^^^ 

ttwSt'^r'  '"'"  r  "•  ""**  •'•"'"  *"  -'"•"  »'  ""^^^    Au'  h2"can''be"«:?u* 
tha.  whilst  the  power  of  cross-examining  to  a  witness's  credit  is  <M<u.nH.i  t^iVv,     j"*'."." 

tratioa  of  jusace,  it  is  of  the  highest  i.n  J,rtanc.  thaTb^thT-  g^Td  c^fel  ^^^^ 

be  asked,  q.  .stions  conveying  n,pro«=he.  upon  character,  except  ia  o.^  in  Xh  the!^ 
IS  a  reas'   able  ground  to  believe  that  they  are  neceswry."  •      '"  ™^  "*  '""""  "»«'• 

(2)  By  the  rule  obtaining  in  most  jurisdictions  of  the  United  States  tb« 
repression  o   possible  abuses  is  left  in  the  discretion  of  tke  i^oU^ques 
tons  upon  facts  relevant  to  character  may  still  be  forbidden  by  him  whe™ 

tL  i'rTV  f  "??■■  ''''  '''''="'"^^"-«  •'  ^  unnecessary  and  "^ndTsirbr 
The  grounds  for  this  restnction  have  never  been  more  correctly  or  more 
elo.iuently  set  forth  than  in  the  following  noteworthy  opinion: 

(the  tnal  Court  had  excluded,  as  immaterial  to  the  main  issne  Question,  «»«.l.^„  l^ 

this  could  be  done  "  in  the  sound  di«:retion  "  of  that  Court  f  on  inLmedUtr™i  th. 
answer  was  negative,  but  the  trial  Court's  ruling  wa,  on  fur  her  apH  .^tteinX  .  rr 
^e  ]u,lg,nentof  the  Court  below  be  upheld  by  the  sanction  of  this^ribunluwll  e™ 

^:Zsrr;:;?zcrt:;^:S^r;r^trtiL^^ 
m:drco^irrrinTr^X°::.;r.:'' T^r^ 

oppi^srively  in  trials  before  inferior  mSstwto.  There  ihe  ™rt,.,^      **  •  ^"*'  ""^' 
are  represented  by  those  who  are  fre^^«■^»  ..'J     »  ^T       "PP**""  '"  P*'"'*'"'  "■• 

nra..ti«.  -.hi^v,  1.   '  '"'"^  '"'°  »™  'fee  from  a  sense  of  personal  responsibility.  ...  The 
practice  .h.ch  ha.  heretofore  prevailed  in  this  respect  has  been  saSi«tory  to  t^e  ,»m 

»  Compare  .;I,o  the  same  author's  n-ports  on 
tlie  BevisHd  |n,l,«T  Code,  .(uoted  in  Sved  AH  »nd 
WoodruiTs  Evidence,  1888,  p.  1027;  Lord  Cock 


barn's  srHcIe^  cited  Mj<,  |  086;  and  Mr.  Evans- 
Notes  to  Pothier,  II,  233. 
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mui.ity,  the  bench,  .nd  the  bar.    Q.,™tir,n.  „f  »!.• 

.iior«  wJely  or  more  justly  than  i m  Vk    .  •  u       .  "*  "*''""«  «'♦'>  be  determine.!  .mu,K 

.iMcted.    Justice  to  u/e  wUul'Za.  ^/u  Se  r''^"  """""  ""«  «""^"    1    .co? 

prt.t«ctio..  shall  have  the  „.*„,.  to    hLlj  h''   f    ^""''   *"  *'""''  be  appe.],  for  p^™ 

.re.ucl.  that  he  cannot  f a  rly  invoke  t.l1         .     °'"  ""»i«"i'y.  ""lew  the  circ°Lta,r. 

the  i"''iK."ty  of  a  degrading  In";  iLlKr'  '  '     .^ ''''«°PP°-'-~     "; 

he  c.««,  to  justify  it     It  ignores,  too.    h    humUiiS^,^  ';  "°k '"'^  '"  '""  '''^<""»^tLn''ces  ^J 

.,x,ns.bleaccusermUledl,yanangr;olient  S,    In   .'J     ''°  »'«'=""»«'"  by  an  irre 
men  of  character  or  wotnen  of  honor  on  t  •'"«''^«'«  h  pfofessional  privile™     pll 

of  just  ™«,nt.nent  which  such  an  examh  at  "''''"""'  ''""  °"  "'«  « 'tne«...fa^  X  liZ 

cr„n„.ate  i^ssauU.  on  private  character  uaLr^t'l'^J^  7"  ""'=''  ""uU  license  indiL 
the  development  of  trntl.  and  still  less   o  thrf„  1  °^  ''"'•  '""'^  contribute  little  to 

.  Piau.  abuse  of  discretion.  decisious^/thVa^r^^-^^i^  ■  •  •  t'nles^ttte  S 

The  discretion  here  predicated  Ii,nit.  tb  ""'''"  ""  ''^^'"•" 

co„ductstrictl,.IeU:rvtitHl'cr^^  into  .i. 

may  conceivably  cover  both  the  relevancTor8„ch„  . '"^'  ''^  '''^^'•«''"» 

of  .ts  use  though  relevant;  or  it  may  coir  .n^.r^^r^^'^*  '^"'^  '''«  P^^licy 
effect  not  the  latter,  or  4.  4r(tTthe  "rf  r  'T*^'  ^"'^J-^  «nJ  i" 
accepted  either  as  to  the  relevancy  or  aft„  r""'  '^*-^"'^''""  *'»  l^e 

Courts  do  not  always  carefully  state 'w^rh  of  l^lt''  '"'  ""^  ««  ^"^  '^"'h). 
to  allow  to  the  discretion  of  the  trkl  Court    th/v  u  '""^^^  '^'^  '"'^^J 

cretmn,  without  discriminating  between  re?.;„^  ^"^  P'*"^'''*'^  t»'°  di«- 
1' -sages  illustrate  the  variouf  tyls  Smi„  '^'"'^  P°'"^-  ^'''«  ^°»"-in« 
rule :  ^^'^^  °^  '"o^ern  opinion  which  lay  down  this 

whLrc'K.ttm^;l„''SlS:"2:'^' '  ^-  '^^  »2«.  45  Pac.  1,07:  .-The  extent  t 

Uon  of  tHe  trial  Court;  a.:^'lttSrtoirtrelT:'rr^^^^ 
as  to  the  .dn,,«ion  or  the  exclusion  of  suJhJ^imZ  "^'"^  ""• '«»»'  'li««>^tior, 

The  truth  I.  the  thing  to  be  wught.  AssauT,«  Z^  I  commences,  and  where  it  ends 
collateral  matter,  cannot  be  alJed  t^«,"7,"  '  "'»^''  ''^  «='-<«H»«amination  ."S 
agamst  whom  he  testifie,;  and  intruTinn.  f*'"^  .*'"  <=»P"ce  or  the  displeasure  of  tho« 
^  wound  the  feelings,  i^^^Z^TeZ^l^Zl,^""'' ""''"' »'«  -'-'"ted  mX 
But  a  c  ear  distinction  is  to  be  taken  bTtw^l'l  t"^'  "'"  "'"  ^  Permitted.  .  ^ 
K...  wh  ch  merely  excite  prejudice  ^ZsUhe  liZ  ™'„rT  ^I'^k  '°^  °''  °^--«mina: 
h.»  feehugs,  and  those  matters,  on  the  other  l.an^^,."'  *"  '"'"'"'•'«  him  or  wound 
and  material  respect,  to  influ^-ce  the    n^i    to  L  "?  "f  "="'*""^'  """>  important 

latter  class,  the  witness  cannot  be  sllldJTf!  ^  f 'f  *"  *""  *«'imony.  A.s  to  the 
-andnation,  and  for  this  pur^^  mat  J  T  "'f.""  '"'  °'"'  «'«"-'^'«r  o.  t^l' 
t.ons  of  hi.  past  life;  and  i^L  „r?no?^t^''"°^''^  T»  "P"^"'''  '^t.  and  tra^i^ct 
credit  of  the  witness,  in  an  ^rn^lZ^^lS^ZTjl  ["w'  7^:'^"^^  -'«'''  '""be 
them  How  far  justice  mav  renuire  ...oh  ""^:'*"^«''Pecf.  ><:  would  be  error  to  exclude 
"pent  upon  them,  what  »houlZ  e,cl"td  /'"'«  T'  '°  *°',''°''  """"'  ''-»«  "bould  £ 
tnrial  or  unimportant,  must  dejerdnlme  „*"'*''  °'  "■""•  "'">  ^^at  for  l^i,^ 
c^;  and  these  are  questions  add!;t"  p" marUvTThe"^  ",'  «'^-'»''---  of  each 
bu  the  d^retion  should  be  liberalJv  exeS"  ^  '  '^"""°"  "^  ""e  trial  Court ; 

Tou  U.-8  **      '«"« to  •fco'.^by  the  croawxamination  of  M.  C,  that  .L 
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wM  •  woman  of  low  chw^cter  and  h»WU,  tnd  th»t  they  had  a  right  to  interrogate  thp 
daughter  in  relation  to  her  father  and  mother.  Thit  croasexamination  waa  meicileaii ; 
and  it  ia  impouible  to  read  it  without  regretting  that  the  exigenoiea  of  modern  triala 
may  be  thought  to  justify  luch.  and  wondering  that  counsel  cannot  see  that  they  are 
fraught  with  more  danger  to  the  aecuaed  than  poaiible  benefit  VVitneaaea  have  righu  aa 
well  aa  the  aecuaed;  and,  while  tlie  CourU  allow  an  investigation  of  the  character  of  a 
witness  through  oroaa-ezamination,  there  ia  a  broad  discre'ion  lodged  in  the  trial  Court 
in  such  mattera." 

1899.  Mar$haU,  J.,  in  Buel  y.  Slate,  104  Wis.  132,  80  N.  W.78  (exclading  questions  to 
a  defendant  charged  with  murder  of  one  Nelson,  aa  to  kilting  another  man  in  Nebraska, 
burning  a  houae  to  get  the  insurauce-money,  etc.):   "There  is  no  rule  by  which  the 
exercise  of  that  discretionary  power  of  the  Court  can  be  guarded  with  exactness.     The 
range  is  necessarily  broad  in  order  to  flt  the  facts  of  particular  <'ases,  but  there  ia  a  limit 
beyond  which  it  cannot  go.    That  Irait  ia  clearly  reached  and  passed  when  questions  are 
asked,  manifestly,  for  the  mere  purp^jse  of  creating  prejudice  in  the  minds  of  the  jurora, 
or  the  examination  is  carried  on  to  sucii  an  extent  and  in  auch  a  manner  as  to  become 
oppressive,  and  is  not  'varranted  by  anything  in  the  case.     Questions  as  to  previous  con- 
Tictions  of  criminal  offences,  or  serving  terms  in  prison  or  in  jail  from  which  convictions 
will  be  presumed,  are  uniformly  permitted  when  the  instances  are  not  too  remote,  upon 
the  theory  that  a  person  of  that  character  will  not  be  as  likely  to  teatify  truthfully  as  a 
man  whose  life  has  not  h  *,r.  ihus  blackened.  .   .  .  Questions  relating  to  mere  criminal 
charges,  or  acU  which  might  be  the  foundation  for  criminal  prosecutions,  are  uaually 
rejected.    They  should  not  be  permitted  unless  there  are  cireumstaiices  in  the  case  sug- 
gestmg  that  justice  will  or  may  be  promoted  thereby.     It  would  be  a  clear  abuse  of 
judicial  discretion  to  permit  such  questions  where  the  indications  are  plain  that  the  pur- 
pose is  not  to  bring  out  the  truth  in  regard  to  the  witness'  life  and  character,  and  to 
thereby  discredit  his  testimony,  but  for  the  purpose  of  discrediting  the  witness,  regardless 
of  whether  there  is  any  warrant  for  the  questions  or  not,  and  if  he  be  a  party,  in  that 
way  to  influence  the  minds  of  the  jurors  into  a  verdict  against  him.  ...  A  reading  of 
the  questions  under  consideration  leads  to  the  irreaistible  conclusion  that  no  idea  was 
entertained  by  the  cross-examiner  that  proof  would  be  elicited  of  th"  matters  implied  by 
them.     We  say  •  implied '  because  the  asking  of  the  direct  questions,  in  the  n.anner  in 
which  they  were  asked,  implied  to  aome  degree  that  the  examiner  waa  iiossessed  of 
mformation  upon  which  the  questions  were  baaed,  and  although  the  answers  were  in  the 
negative,  the  bad  effect  of  the  insinuations  thrown  out  by  the  questions,  was  not  and 
could  not  have  been  removed  entirely  from  the  minds  of  the  jurors."  ...  The  trouble 
here  is  that  the  cross-examination  was  allowed  to  bo  carried  on  manifestly  without  any 
reason  except  to  create  prejudice  against  the  accused  in  the  minds  of  tho  juroi-s." 

1902,  Brannon,  J  ,  in  Stale  v.  Hill,  52  W.  Va.  £96,  43  8.  E.  160:  "  It  may  be  a  ques- 
tion merely  intended  to  embarrass  the  witness,  worry  the  witness,  exposing  indecent 
things  in  court,  tending  to  corrupt  morals,  and  answering  no  fairly  uaeful  purpose  on  the 
trial.  It  almost  invariably  wounds  the  feelings  of  the  witiieaa  and  his  family.  It 
remove.,  the  mantle  of  oblivion  and  forgiveness,  by  reopening  the  pages  of  years  past, 
and  exposing  acts  done  in  the  infirmity  of  human  nature  amid  the  temptations  that 
beset  life.  If  this  door  is  open  wide,  the  witness  stand  will  be  a  terror;  men  will  sup. 
press  evidence  from  fear  of  it,  to  the  injury  of  public  justice;  and  it  will  threaten  both 
the  worthy  and  unworthy  witness,  and  be  a  cross  upon  which  attorneys  too  lealous  in 
their  cau.se  will  crucify  witnesses  to  suit  their  own  ends.  It  would  tend  to  disorder  in 
courts.     Rarely,  very  rarely,  should  it  be  tolerated." 

(3)  The  third  type  of  rule  prohibits  entirely  such  a  cross-examination.     If 
the  discretion  allowed  by  tlie  preceding  rule  were  properiy  exercised,  if  there 

»  For  the  impropriety  of  insinuating  by  qtiet-     believe  to  be  true  or  capable  of  proof,  see  antt, 
ttm  a  fact  which  the  crou-exumiDer  does  not     {  780. 
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accustomed  to  exe«ise  thei^poweVLn^^  ^1''  '''«  j"'*''='«'y  *«»* 

solution  than  to  vest  the  cont'r  "thatrctS''  BuTth""''!.'*  ""  ''^"^^ 
are  not  always  inclined  to  show  to  the  ab^  es  of    "* '^' ^"'^'""^  ^'^'^^ 
disfavor  which  those  abuses  deserve     Th!.  7        ,         foss-examination  the 
American  judiciary  is  to  abd.tSXt  J^^e  TclS""^  H  '''^  '"°^«- 
tradition  and  the  due  course  of  iu,Hp!  T        I    u         '  "''"  ^^^  ^""^  wh'<=h 
beconie  more  and  nior^  L^rf  uZrl  w^^'*''''  '^'^ '^"^^  ''''''' '^^^  to 
attempt  otherwise  to  check  theTsiT    /"'  "P""  '"°"  """^  »«ke  no 
as  weU  as  because  of  're  .^iTnTotl      """T^'*     ^°'  '''^''  '«'«°". 
clmracter.thereismuchrb^salinLvt    fT'  ^'  "°«^-"»"^ination  to 
several  jurisdictions.^  by  tuchlhlT     1    ^"  ?''  '^''  ""'^  «'^t«i"s  in 
into  at  llL    In  some  of  Ze  jTrtdSt^;  r,''  '"^''^'^'"  ^  "^  '"1"'^«d 
about  by  a  statutory  enactmentSSr;  ^  :o?  ^"""^ 

the  statute  being  probably  framed  n„  «  ^-  j  ^  i"  particular  acta  " ; 
extrinsic  testimony  (aL/s  979)  JZ  °^  '^'  '"'«  ^g'^i^^ 

n>o„y  was  by  that'rLe  ai  Iml:  lawt Sd^h '*'  ?'f  ?'''""^'''  ^'««- 
ever  the  accident  of  origin  of  those  law^M  ,  T^""^"^'  ^"^'  ^''^t" 
cross^xamination.  as  well  as  of  extrinsT;.,!'  "  *"  ^^^^^  P"'>''''''°°  «f 
thus  received  sanction,  and  my  beTd  to  tlhT'^'  ""  '''^  -"ers.  has 
our  best  sentiments  and  with  the  ne'ds  S  Jhe  J^e:'  '""'  """"''"'  "^'^ 

witne«'hadTot  co'mmitterplrif^^on  f  J^t.if/'Tx'"'''^!  *•"  •1"*""°"  ''h-th"  the 
gitimate  a.  .  ,„ode  of  •ttark?„7the  c  JSv  "f  i'  J'"  "T.''""  »  «"«-'.'  "'- 
amor.g  hi.  neighbors  as  fully  entifleci  to  p^H^  i  ^  •        '"^-     "  »  """'  "  '"^ived 

ground,  for  di«=«,ditin«  hilrex  p  .^hl  ^1°;"^  f  •''  '  F°"^'  '"•*  ^"^^  -"  •"-«  ■  ° 
candor,  fr^m  hi.  contr«licti;n.  or  p3  "  ^-^  TJT-  '"".''''"*  °'  i"telligenc  or 
that  those  who«e  well  «;quainted  with  hrhor^-"^^  •»  testifying  before  them.  The  fact 
i.  not  set  aside  by  any  sin'gle  crTl'or  eJe^ra^J^S  'thT  '^  '"  "^  "°'  "'"^-'"««J 
committed.  If  his  reputation  .tillri^rXyTthat  hi  •  i^'u,''*  ""'^  '""*  "8°  »>»'« 
criminality  U  not  enUrely  indelible  Heu^t^/t.^!  '"^'"•'  ""'• '°'  '»>«  '"'n'  o' 
human  tribunal.,  is  «putation.  and  no t.Tngle  a^tT"*  ^T'  *",!.'  u  ''"'"^''''  ''«^<''« 
erablethataman.bybeinirbrouirhtinL^.  f  ■ '  *  ^*  '"'"''•  ^  absolutely  intol- 

all  the  acU  of  hi.  life  to  the  «2L  "^^2  "  '7"?^'  """"'^  ^  '*""<J  »<>  '"bmi 
bility.  K  such  were  the  test.  SwoLdor„'nri\*^?P,"''*"'*°f  '""°8  •"'"  """li- 
o^  unmitigated  ruffianism,  and  the  mla„s  of  ?„f„S^  '"  ^"T"^  *""*  *""P«''  *»"«» 
be  denounced  a.  «>ene.  of  corruption  and  dL.;il,;^l°«  ''"  ""*  *"^"  '"  '^^'^^7  would 

be^lftS'cJoS^ratS^^^^^^^^  ^^«  P--*  P-eiple  sCelv. 

;-r^y.  The  latter  mTweH  b"  in  a  S  ff°"T  "''"'''  '""^  ''"''  "'  ^"  «---'' 
to  wliich  he  has  .aivld  if^lL  aSt  seT'^""  "^?^^'"'«  ^'''^  ^•''**'»' 
taking  the  stand  ;  and  upon7h L  linf  fT      ^'^^"'"'"^'■o".  by  voluntarily 
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•ible  to  discriminate  in  his  favor  from  the  present  point  of  view,  in  order  to 
,)reveut  that  unfair  prejudice  which  might  accrue  a(>ainst  him  as  the  accused, 
by  means  of  a  cross-examination  to  misconduct  which  would  be  legitimate' 
enough  for  an  ordinary  witness.  This  discrimination,  however,  as  indeimud- 
ent  of  the  question  of  privilege,  is  rarely  taken.* 

§  984.  PrtvUaga  agaliiat  Anawars  Invo    lag  Dlasrao*  or  Crlm*.     Supposing 
that  the  questions  deal  with  facts  of  character  relevant  to  be  admitted,  and 
not  obnoxious  to  exclusion  because  of  the  foregoing  principle,  tlie  witness 
may  still  be  able  to  invoke  a  privilege  of  not  disclosing  the  desired   fact. 
The  privilege  usually  available  under  these  circumstances  is  the  privilege 
against  Self-Crimination  (pott,  §§  2250-2282).    But  is  there  no  other?    A 
privilege  ogidnst  disclosing  facts  of  mere  Disgrace  — not  Criminality  — was 
up  to  the  last  century  also  available  for  the  witness,  and  is  in  some  jurisdic- 
tions still  maintained.     Its  treatment  should  not  belong  here,  and  so  far  as 
it  is  necessary  to  distinguish  it  clearly  from  the  Self-Crimination  privilege, 
the  two  must  be  again  compared  {poit,  §§  2216,  22r)5).     But  hi.storically  it  is 
difficult  to  separate  the  English  precedents  which  deal  with  this  subject 
and  that  of  the  Scope  of  Cross-examination  (ante,  §  983).     In  those  rulings, 
the  evidence  being  excluded,  it  is  often  impos.sible  to  determine  whether  it'i.s 
because  the  fact  was  regarded  as  irrelevant  to  credit,  or  becau.se,  though  it 
was  relevant  and  admissible,  yet  there  was  a  privilege  not  to  answer.  °The 
nature  of  the  discu.ssion,  however,  was  usually  indicated  by  the  mode  of 
stating  the  question  at  issue.     It  the  fact  itself  was  discussed  as  either  irrel- 
evant or  undesirable  to  ask,  the  inquiry  would  be,  "  May  the  question  be 
put?";  but  if  the  existence  of  the  privilege  was  debated,  the  inquiry  would 
be,  "  Must  the  question  be  answered,  if  put  ? "    The  general  view  of  the  pro- 
fession, towards  the  middle  of  the  1800s,  was  expressed  in  the  conclusion 
that  "  the  question  may  be  put,  but  need  not  be  answered." 

Now  it  is  obvious  that  the  mere  discussion  assumes  that,  upon  the  subject 
of  the  preceding  section,  either  the  first  or  tiie  second  of  those  attitudes  has 
already  been  taken,  i.e.  facts  of  misconduct  may  be  asked  after  by  counsel, 
either  without  limitation,  or  subject  to  the  discretion  of  the  trial  Court  in  a 
given  case  (and  in  England  the  second  of  these  liad  prevailed  up  to  that  time). 
Then,  and  then  only,  tlie  present  problem  arises,  t.  e.  whether  it  is  desirable 
to  extend  to  the  witness  at  least  so  much  protection  as  to  allow  him  to  refuse 
to  disclose  the  truth.  Tiius,  it  will  l)e  seen,  the  considerations  of  jiolicy  that 
apply  to  tiie  matter  are  much  the  same  as  those  that  apply  in  the  preceding 
section  (Scope  of  Cross- Examination);  the  main  difference  lies  in  the  ex- 
pdient  adopted.  In  the  one  ca.se,  the  policy  that  disapproved  such  an  exam- 
ination operated  by  forbidding  the  questiom  entirely,  while  in  the  present 
case  the  same  policy,  without  resorting  to  such  stem  measures,  allows  the 
question  but  permits  the  refusal  to  answer. 

whi^l^llTL'  i"  ^""T  ^'".'■'i, "",'y-  '^''  ■:"""«"  *'"'  f^"'  "•""  "f  »<>«  nil!nK«.  whi.h  consider 
I:.  MVToi-  ""'.  '"'•■'liR'''!)'  '»"'«  it  «re  only  the  q„p«ti«n  of  waiver  of  privilege,  *„ 
noted  pott,  {  »8/ ,  under  tuct  juriidiution.     But     eolleeted  uuder  that  he«d,  soK,  {  2276 
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to  .harncter  and  that  ques  C  „ £  !.    k    '^  "'"'  '""«=""•'"'■»  wa,  relevant 

to  the  above  considerations  of  poli.  y  t  al  olt^r  ir  ""•^""^^  "'"^"''«» 
to  disgracing  (or  -  infamous  -)  Ltters'  Even  ^hi  mud.  I  ""'  '"  T''""' 
came  to  be  disputed;  and  a  «tron»  „ni„i  ""«  "'"ch  allowance,  however, 

1814,  Mr.  Thomtu  Slartie,  Eridenea  I  10'».  ..ti. 
«ked  qa«tion.  which  tend  to  diTi^^'  hii  ?.  ,1^"  '""'*?"  "'""»■•■•  •  "itnw,  may  he 
.uhject  of  evidence,  on,  of  policy  f^co  "1^'  "' «^  "li*""'^  '""'^•»"  l""^"""*  on  th^ 
.ir.hle  that  the  jury  .ho„Id  Sjh  y  rde^trn  ".h  V*'''  ""'  '"'"''' ''  "  '"'-"''r  d- 
credit  they  ar.  to  decide  upon  .he  pro  Jrtv  and  S.  of  T""""'  1  """  ^'"'"'  °''  *ho.' 
erty  ought  to  be  plac-d  in  competiUo°S  .  doZf  /" '  ■  "'*  '""'*•-'  ^"^  n°'  P<-"i>- 
i-.^s  of  individual  witneH,e,.  ^n  tl^^.  other  ha'd^  ^"Tl'  '"J"'-^  "'  ""''«'- 
witnes,  should  be  ohlised  upon  oath  to  accuse  himlr^f  ""^  *'""  "  " '"'''l  "-at  a 
himnelf  in  the  eyea  of  the  public;  that  U  ,.  a  tJ  u  '  "."""'  "'  «"""  »"  <l'''ff'-««e 
de,tn.yhi.ow„  character  or  I  comUtluA  and  I't  >"'"'''"  "*  '"'""'«'  »  '"-"  "' 
conraffement  to  witne««,.,  to  ohiise  them  to  S  Lo„f.   t  ""'"  "P"""'*'  "  '^  K^""'  J*" 

their  live,  before  a  public  tribunal  t  .at  a  c^llItTrir  2,t  V'"""  """"'  '™""-t'''"»  "f 
wtnea,  i.  not  one  which  i,  properW  relevant  to    h^L.^  -^  """""y  *°  *""«''"••  "'« 

any  other  witne«i ;  and  that  L,^  woulTLplrhaZ'Z'''' '' ''""'''  """'"  I"--"'  >-v 
»  «.  nes.  against  any  question  the  answer  to  whSlrMK°""f"'''  "'  P""*'''!''* 
penalty,  and  yet  leave  hi.  character  exZId  '"""^ '°'"''  •"''J«»  »"">  to  a  pecuniary 
great  question,  therefore,  whether  a  witn«.  u  k  '  '}.  '""^'""""S  <»><•  rulings.]  The 

grace  ha.  not  yet  under^ne  aj;  dLct  «„"  ^n  de^iri"""  *. ''""'""  '"  '""  "«"  '^- 
for  consideration.  The  truth  or  fal^ho^d  of  L.TL^  r  '  '"'*,  'PP"""  *°  '«'  '»'"  "I*" 
by  mere  analysis  of  the  evident  itseTf  The^Lttn"^   ""^"'""•^'  "'"""*■  ^  '«<'e>-tained 

aids,  the  principal  of  which  con   .2  in  a  knoS^!' o"f  Th'"'""  '"•""    '"'"  ■""'  "'^ " 

which  such  testimony  is  derived  The  whnU  P  ^!  ""'"^^  ""■  •'^I'oxitary  from 
and  convenience,  -  that  is.  Whether  it  w  I  tM"""'""  "^"^'"^  '"«'"  *•"»  °''«  "f Vlic" 
truth  should  be  .acrificed  o?thatby  sSctit  wr**'  "f  l""'  ""  ""P°^'-'  ''»'  "^ 
their  feeling,  should  bo  wounded  and^  th  r  SndlneeT  m  "•"  "f*""'""  "'  """  '-»• 
conraged?     The  latter  point  seems  to  de!e  ve  tl  e tnl  "  ^"'^"''  "'  J"»"««  ''- 

mere  offence  to  the  private  feeline.  of  alit  ^  ?  ™"'""'  «'n'i'l--ation,  since  the 

well  U  put  in  competition  wi  rtKLhil  tlTch'  f  ^  .■^'^"'^•"•'•'J  hin.self  canno 
and  lives  of  other.  No  great  injnstTce  i,  done  t^  ^'^  •  ''^^■7'"' ""■""  *"  ">e  liberties 
property  or  personal  security  of  "he  ',1,  I  i"!„*f  .""y  '"!!'y.<l"al.  "po-  «hose  oath  the 
ho  is.  A.  to  the  other  considerat  o  ,  i  dols  It  im  tot"'  ^'"'  'l  "'^'  ^"^^  -'^''  - 
snch  examination,  any  *.riou.  evil  «;uldTe'r    »t    .  -"  "'""""  """  >'•''  P-rmittinj; 

P-'lling  the  attendanci  of  witnes  eMmwever  L Mr  ''"^, ?"*'«««''•  »">P'e  "■-«"».  for  c„n" 
.ide  of  the  question  is  at  .11  event  douUf.d  L  1  .'"'  ""^^  ""'^'  ^-  ^he  evil  on  this 
and  certain.  The  principle  ol.wtichch  T,  """":'««"'  =  °"  ^^e  other  side  it  is  plain 
the  reason  for  exclu'ding  i't  i. "ext'tt  Td  aruSr-"  """'"'"^  "  '^'^'^  """  "^^^'^  = 

ISod,  Common  Late  Practice  CommL,.<,ion,  Jervia  flater  P    T  ^   r     i . 
Martin  (later  B),  Walton,  Uramwell  fl-.ter  R  w,  j  u-  „        ?'  ^'^'''^"•■''  Cater  C  .T.), 
-'i:  "With  regard  to  questions  whih  do  ^oft""^  '' '"^^  (  »'«^  J)-  Second  Report 
"r  punishment,  bat  which  tend  to  degrade  M.  ^htr.  "T-'  *'"'  ^''"''"' '"  Pr"«eenlio„ 
-  amounUng  to  legal  criminality  ^^^^^^S^^^^Z  ^S^ 
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u..  wit...„  u..y  b.ve  b..„  Stir  1:  iij;  "i  Ht:.''^i''"*'j:  V"  "••  °-  ^""''• 

li-  .iMy  h.»..  b,  hl«  own  kno»  !,T^        '  l»»otlm,CM  •gu.u.t  th«  l.w  or  ^„i,M  «Kii«l» : 

H  .«./u  h.«h..v  l^l;::mrJu,^j:::;'is:.'t  ::{rh!r.!:.i"""'  r""'"''  -^ 

•<».r«  of  th.  .Imwbaoki  which  thu.  .tZh  i„  it^  n    .u"     .     V*"'"""^'  •'""*'*'  »«  •"•d* 

U..n*  of  lif,  which  may  h.r.  b-n  iZJ^Inr^lT  i  .  '^'  *"  '"•"''^  P*"'  »"'n»~- 
.Wl  report  ...d  oblo^iyZX ^Z^^^A^t  ^'"'"^,  ''''  '*^'«'  •''•»»■  »« 
opinion  of  th.  world.     A.  thS  law  ^oHLtL  th  •  ""'  *'•"  '^^•'*»  '•»•  l^od 

i.  n...  bound  to  .n.w.r;  bu  if  h-dr^atwi' .^d  dTlT?  **  »""'  »»"  "•«  ""^ 
eo„olu.ir.  .„d  cannot  1^  con  ^./crST    ItTL  ^1  "•."  ''"P"**""".  »•'•  «J«nial  i. 

of  th.  witne-  and  to  comp.1  ZtlnnZ  y^TcJ^ITl  *"  '""'.  •""^  "■"'  P''^"«"f- 
eur  in  thi.  t1.w.  W.  haU  alr..d,  Mrud  onTt.  ^  ^ .  '"'"S' °""«"'"  ""tir.Iy  to  con. 
of  thi,  natur.  may  bar.  i„  d.t.7^jrwiSl^  f 'I'rfr'j''''';''  **"  "^-^  "'  •"  '"'•""r 
•dd«l  that,  while  under  the  prew.t  .v,^™  tT.  Z  •PP^'ring  '"  court  To  thi.  may  b. 
of  an  .dmi.ion.  the  con.«,u'.rof  CS«  thrJirnrr  '"•  """"f?"^  '"•  "'^ 
•bly  be  to  induce  him  to^^,,  ,n  abwlutTden?.!  wM.l.  ?/°*T  """''^  "°*  ''"P~»'- 
tion.  On  the  balance,  then,  of  tC  opp^ln^  '  nl  d.r7  "^  -'"*  "P'"  »»  «""•'«««.. 
«i»ting  law  .hould  be  «iUnUln«l.T,cepUhaf  w^^  7  '  ""  '*«'"•"•'"»  that  th. 
tio..  of  th.  witneM  of  perjunr  or  !^y  other  form  of^  ''""""°"  "'''""  ^^  "«•  «»""«- 

-eni.  the  fact  or  ^^-^^^o'^.n.w.rfrL'^rn'rjir  ^Xt  j;;:^^' 

bt'Iieve  in  the  propriety  of  a  Zl  n  H  .  V^"*'  **'"«'''"'.  «'  those  who 
l.ut  it  i,s  to  be  wefconed  L  enSehT;?  'm'  "'".  ^""f"^'  '"  "°*  «'^«1"''te. 
Hence  of  such  prohib"  .on  '1'"^/.'^''''''^^^^  indispensable,  in  the  ab- 
seems  to  be.     Ssserare  sll  """*?  ''''  '^^''''''^^  '»""'  '"  theory  it 

with  such  di..Srrmanl  a'T  '"  '  ^'"T  '"  ^'^^"'^'"'^  *''«^  ^•-'"ion» 
iK'arer  that  ti.ey  are  Le"T;  .  ;di t.  T  °  T'^^^'P'^  "^  ^  ''""'"'"'^  the 
confession  of  th'e  d  gmcTful  ft"'  IT  ",f '*'  ""'  °"'  '"""^"S  "  '^>'-' 
fu.al  toreplyanswe«  an  the  nuL,      P™f' ^""y.«^«'y  case  the  witness'  re- 

as  an  affirl'tive  in  ercti:XZ^?t;er"l?r"^^''r 

defend  such  a  privilege  on  the  oTnZAf\    ,"^'^'^     {*  "  "«re  hypocrisy  to 

tection  against  the  diteirure  of  2   r         "  I'^^'I  '^'  ^^'"*''''  «"J^  ^"^  P^- 
self-betra^al  with  1.  s  l^^Lb^  ^  t^T''  ^'  ^T'  ""^  ^"""  '^«  ^-J»  "^ 
dned.  thei  have  b    n  s'om  Vl  hi  "^  W,"  """"^  '"^"^  "°''""^'  ""'«•     I" 
rasult.»and  have  deprecateranv  T/    ?'^  "'uT'*^  ^''^ ''^  ^^-^ '"evi^^^^ 
ground  that  the  f^TtratZS    ^Ve  S^ lu  tSlS^ n^''^ 

ination  shall  be  allowed  tofnelnr;     i!'  ^  "'  '''*  **=°P^  °^  cross-exam- 

^.^'.'^.■'vvr.i."""""-  "«■—•  •"■*•"  ■!-««»■  b.  tt  ^  ,v, .  ,„  ^ 

B«t,  Eridence,  7th  ed,,  1 130.  ' 
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dency,  the  privilege  isain.t  ,|i,„«„-  '  '"• 

8elf-Cr.m.natio„  privilege  (^,,.  §  2-'60  an  tr**','''r'  *'">  ""''i*'-''  «>'  the 
C.^v.ot.o..  (;..,.  g  1,70,.  to  gro, ,.  he lutu.^'' 't  'T"^"'""  "'  «  --1«  "J 
r8tel«,ad.;  mench  of  thom  l  aouglu  thel  '"''"S- under  four  .epa- 

1.    Ar»n»«c  rM/»»io»«  (ante  8  07o».  \t 
be  .ho^wn  h^  extrinsic  tenLon/,     '^-  *''^  «*'"«="'«"•  •<=»'  of  n.i,conduct 

i';«ny.X  l'7-5Z'o7t,et„V5  982  983)^^  What  ,i«Ua  are  .t 

.nuronduct  on  cn«.s.;an.i„„ti„„r  wlt  o..    '  i"^-  "'  P"''""'"'  "ct,  of' 
con«d^t.ona  of  p<.,ie,.  to  «uch  u  J    '  ""'"  ^'""^  "'^  »«'.  i'  any.  by 

exa™,.at;;t  Xr  altS  H^ZZ^  '''>  i,  ^^^  -eh  cro.. 

4.   P,.or  ^<,«.,W^;,  „/  p„.       J,"7''8"'^«^«P"v«legenottoanswor? 

JMd«raer.t  or  by  cross-examination  thi     ^        ^^^  ^''""'  *»/  ''-''^ord  coyv  of 

-ed.  what  Kind,  of  olfencerr  ;.  ^^  r^^-;;!  V"""^  '^  """-"''  ^ 

(1)  i?../r,«,.c   r«/mo„^.     The  rule  Pv  ]    .  "    *"  """"^   •««>    C«.d.. 

wa.  not  fairl,  annonnce'd  a,  stte^.t  "&"'*'  '^  '^•^'""''•<'  ^-^  "/ 
pnrt  of  the  pnor  century.'     The  ti.rn  1  "  ^^^  P^^tice  of  the  IntL 

ti.e  trial  of  Rook.oodjn  I69"  Td  «Sn"'  """^  '"  '"^«  ^^^  -"^  ^  bJ 
was^aceepted.  bey„„d  „„,  .ues;io^:^retlX;r,::^l:-^^^^^^^^ 


3M  (.h^^h':^r„'/^?!;r f  "^^  '"'•  «^''- 

England  "  ,  '•  tlTb, ^"'1  "jf  ■•  «  "?"  "  «"?  in 
»trert"i  that  he  hud  „i,l  ..     "  P"*lle  of  th« 

enw  of  cheating,  .IIo«e.l) ;  ia?5  'Tu7li:'''n''** 

fonl-s  Trial,  7  fW  St  T,  ?o^.*^''  "' «<»'■- 
(M.nilar  t^timo":*,,,,^  i  J[j  .'fg'li  V"".'  ,1V' 
niere'aTri,l,  Hill  «nn  >^-n/''  .','''?• '-oi'l  Dr  a. 

,  ri.™'.  Trial:  nLTkt'^TAT^r"-^- 

«^fer.  to  the  ev  dV„.  "  .f^l^'T  "'V^' '  <»■«  Cunrt 
*o.Hr,  Trial.  13  ij!''209&5>i  ""*«■«'»''■. 
«.»n  n»fa,  I  fl7»).  IBM  A''''''''''-'';  •»«  quota. 

r-«ii..K  trial  ;„  ,,'^  ^r;,' TV'T." '"  *••* 

1«96,  VauKhan'»TH.iTi    i,r  ''  •"  •*  ahown)- 
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WillUTrial.  15id  Ma  32.' ,"'"••.""<).•  1710. 
Francia'a  Trial    ibM« /''?"""*""  i  1718 

B«rt«f.  Trial,  18  id  To/a'?,'.?''^' '  "H 
»1"..J»  Trial,  ire..  27  i,l?L '/"'"!''"''  "W. 
.     •  The  fol  owing  later  "^.ti  <''''•  '•■oneede.J) 

«•  211.  hy  all  thi  j„|ti:'/2„.  """'f*"..  R.  ft 
"f  inter.ou«e  by  tl  1  „^  1™'^  •  '""ieular  acta 
,«'Iu,I.h1  ,  but  it  doe,  n'ln;'"'"'.,''"''  ""'"•. 

•^  Stark.  241.  243  Hni-,.  i  ,''•"•«'•  Clarke. 
8'|«nT.  S,.o^„V;H„*^°'5'y^.  .J- ,'"">«)  i  1817 
"  Vou  cannot  ask  them  .."  ,  "  ^"'''"'  C  J.: 
mnunalltv  or  parts  of  ontr. '"'.lit' "'■•''"  ««'«  of 

^v^/'^Ji:t;i"Sl'^T'^'^^ 

t^'.mn,.n  Uw  Prnc  i™  f       ''  •  *''™'"'  Rqn.rt  of 
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c«ry  pmctice  the  nile  wan  from  th«  oiitiwt  delibenitel/  rejected.     One  of  the 
ruaMinii  given  by  |^r«l  Hunlwicke  wu  tliii : 

"  Tktmth  .t  Inw  >on  can  tuinin.  oi.ly  fc,  ih«  ir»nf>nil  orMiit,  yt  It  I.  o«b«r«iM  in  muUv  • 
for  •»  !•»  the  witn^M  em.iiot  U  ,.r«p«r»l  to  .iaf^ua  .v.ry  partlcutM  Mtlon  of  bi>  lif»  m 

.    .tr  ""'.".'  '"  ^'"L*  t.**"'  '•"'  '•"^'' '»  •"""'"•'  »■'•» '  •"«»  "I""  •"  •MH.in.llon 
In  Ih  .  oiirt  lie  mmy  h,  »bh  to  MMwer  u>/  («rti«ulM  ciMrge,  m  h«  hu  tim«  .nouiih  I.. 

This  rennon.  Iiowcver.  wm  erronoonily  underatood  by  the  learned  Chanctllor; 
for  the  unfair  iiurpriwt  that  wan  feared  diil  not  cuunist  in  the  UilHculty  of  the' 
witnoM*  own  recollwiion.  but  in  the  ditHculty  of  having  otiier  witnesiieii 
ready.     AiDthor  reason*  was  that  m  the  exaniinatiou  by  deiKwition.  cua- 
toniary  in  Ciiam-ory.  had  to  !«  i-repared  beforuhand  in  the  form  of  nued- 
fion«,  It  was  practically  diffl.ult  to  crow-exaniinu  ax  to  character  in  that  way 
and  therefore  extriimie  u-stimony  wa«  the  sole  practicable  meth.Hl.*     But  the 
real  n-nson  probaldy  was  merely  that  the  commou-law  practic)  liad  received 
a  development  of  its  own,  at  the  time  when  cross-examination  was  becmin-  a 
powerful  instrument.'  and  that  the  rule  liad  never  hapiwned  to  obtain  a  fw.t- 
ing  on  the  Cliancory  side.'     The  Chancery  rule,  then,  as  varying  from  the 
common-law  rule  (yet  even  this  was  doubted,  to  be  sure,  by  the  learned  re- 
porter Atkyns),  was  thus  administered  down  into  the  1800»,  though  its  wisdom 
WHS  qupftioned  by  such  eminent  Chancellors  as  KMon  and  Kent.' 

2.  Sco/>e  of  VroM-ejcaminntion.  It  has  been  umintnined  bv  Sir  J.  .Stephen 
that  in  the  earlier  practice  no  cross-examination  to  misconduct  was  allowed* 
If  this  were  so.  it  was  naturnl  enough  in  criminal  cases,  where  (until  the  end 
of  the  1600.S)  no  witnesses  were  sworn  for  the  accu.sed,  and  the  Crown's 
witnesses  were  favored  by  various  protecti.ms.  But  by  the  1  TOOs,  with  cross- 
examination  fully  developed,  this  coul.l  not  last;  and  during  that  century  it 


318.  The  f  '"  g  ruling  in  iiDamiloaii:  1834, 
K.  r.  Nwl  -  i  p.  338,  «.,„»/«  (,i„t  ,h, 
witni-m  w»»  .  Htil  on  a  rharge  of  Icwpins  • 
K«iniii«-honiie,  i.  Iniittwl). 

»  1747,  Hill  I'.  Wutnon,  3  Atk.  5-.'2. 

«  Counwl  urxiiiiiK  in  Anon.,  a  Ve».  A  B.  93. 

•  For  th«  iii.'rtiin.jr  of  croM-eAnininiitlon  in 
Cliiinriry,  nee  ;>.),V,  |  1846. 

•  For  the  history  of  croM.ex»inin.ition,  are 
l>>ui>.  f  13rtl. 

'  Thp  Chancpry  rtile,  it  nuiv  he  gcMed,  after 
puhlii'aliim  nfthr  dqimtimu,  il|i|  not  aljoir'px- 
Hrninatioii  to  (mrtiful  ir  niini-omliirt  where  it  wnn 
also  n-lfvniit  to  thi>  timiii  i«siie,  hfcaiiw,  after 
the  ili'iKxitinnH  in  the  iniiw  ir.iv  once  piihli^hr.l, 
no  further  eviiioiiiatinn  on  material  iminN  una 
ii«i:illvallnM,il,l,. :  1S(|;),  W,h»I  e.  Mainrnerton  (1 
Vh».  ,lr.  14.i  ;  1812,  White  r.  Fusaell,  1  Ve».  & 
B.  1;)2  ("(  ct»  alfi-.tinif  ereilit  ami  .ImnntMr 
"Illy  ) ;  is:r,  (iaw  r.  Stinwn.  2  Siunner  rtOB, 
.Story,  ,r.  (••  SIX  ll  (Mrlii  iiliir  f.iet*  onir  as  nie  not 
niatenal  to  wlmt  is  alr-a.|y  in  iisne  iii  the  ranse, 
.  .  .  whieh  rase  aeeiiiH  allowed  only  to  imi.ugii 
the  witnes.s'  stateinentn  a.<i  to  ••ollateral  fa-f«  ") 

U14.  Aiioii.,  3  Ve».  A  B.  93  (an  affidavit 
lUacrediting  a  petitioner  stated  that  "he  had 
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b.'en  diK'harRefl  from  hia  emplnyment  by  one  at- 
torney for  fraud,  and  hy  another  for  cominniii- 
cating  a  hrief  to  the  hoatile  «>liiitor " ;  Eldon, 
U  C,  onlereil  it  taken  off  the  tile:  "You  may 
ask,  nhether  the  »itne«i  i»  to  he  helieve<l  nixm 
hia  oath  :  whieh  ia  the  eonrae  at  law,  not  Ruing 
to  piirtienlar  fact*.  If  the  iircweedings  in  thia 
eonrt  are  open  to  the  defeet  that  baa  been  men- 
tioned (i.  e.  no  erom-examination  to  diarreilitl, 
that  doea  not  make  it  Ht  to  introdiiee  all  the 
aeamlal")  ;  181S,  Trunp  v.  Sherwood,  3  .lohna. 
Ch.  55S,  M-i,  Kent,  ('.  (nHTvtting  that  the  nilu 
wa»  not  the  4<inie  iw  at  Inw). 

•  1883,  History  of  tip.' Ciiminal  U\k,  I,  43«. 
Per|iii|«  the  learned  hi«toria;i  had  in  iiid  the 
nilinj.'s  •  the  privile^'e  agpiinsi  ^grarinir 
answers  {/ml).  At  any  rate,  tlip  „nly  •.lain 
authority  aeema  to  Iw  the  following :  1«4'J  l)n- 
bie'.,  !•„».,  Mnrrh.  pi.  13«("in  examinina'of  a 
witneas,  connsel  eannot  iiiiestion  the  whole  life 
of  the  witni'M,  aa  that  he  is  a  whoremaater,  ete.  ; 
but  il  he  hath  done  mteh  a  notoiioua  fact  whic  h 
IH  a  just  exception  against  him,  then  thev  mnv 
exee[.t  against  him.  That  was  Onbie'a  ease,  tif 
firay  a  Inn  ;  and  by  all  the  judget  ic  was.  agreed 
aa  before    ). 
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i.  plain  that  the  exploiting  of  the  witneM'  lif«  ,„d  «i,.oci«tion..  however  d.- 
crediuble  WM  freely  .llowed.  The  ortl...I„x  rule  came  to  1»  that  "aZ 
nyuun  f  n.l.,,g  to  d^n>M  "  might  U,  «.ke.l ;  n„d  only  rarely  waa  then,  an  J 
.nt..rf..re„oe  fro...  the  Court.-*  .>cc..io„ally  there  waa  an  intimation  ."tie 
m  .conduct  .hould  have  .on.e  relevance  to  the  traif  of  vera-ity ;  and  .ic^  i  ,„! 

toh.,veb«,.  thought  that  thewitneaa-  privilege  againllt  diagracingu.rw"; 
wa,  the  only  proU.u„„  „«ede.l.  Whatever  judicial  interfered  tf^pTace 
wa.  usually  by  way  of  an  appeal  to  the  coun«,r,  own  di«retion  and  ,e«.e  S 
propriety,  and  rot  to  any  settled  rule  of  law  : 

181 1,  WalMtm'i  Trial,  3'J  td.  206.  •»07  •  that  hi.  «.i._j.  _  „  #  i 

your  owo  fwniM,  Toiir  own  axid  ii»n««  "    M,    ir  .1     ,,   \  ,     ...  '""Ipiitltto 

Another  .UuJ'J[,„a.a  onScZ'to  h.tb^l   t  o  Jn^' '  "  M.Tm  "r""'" 

The  more  modern  practice  secma  to  have  maintained  this  theoretically 
unhm.ted  license  of  croas-exa.nination.  even  after  the  mi.ldle  of  Z  800s 
when  the  privilege  against  disgn.cing  answers  was  no  longer  recognized  " 


"  1746,  I/>nI  LoT»t'i  Trial,  IS  How  8t  Tr 
«51(L.  C.  Hanliriclce :  "Thi-otluT  i«rtv  U  at 
litwrty  to  iro«.Maniinf  him  Hthrr  lo  the  nmtt.T 
of  fact  foni't-nuiig  which  h«  hax  bp^n  e»«ii.io«l. 
..r  any  othT  niatlrr  whata.H.v«r  that  •ball  tend 
to  iniiH-ach  hi«  credit  or  weaken  hia  teoliniunv  • 
imniil^d  the  qneatiuna  that  are  a»ke.l  liini  are 
««fh  «  the  law  allow.  •) ;  1780.  M«,kall'»  Trial, 
U  hi.  ««7  (cro«..exanunati..n  to  being  on  h«d 
Hrm,«i,hh,«wife*.,  .t„|.,».,l  by  the  fonrt); 
791,  Kowan,  Trial,  2'..  id.  1115  (..n  cr.««.ex«m. 
n  ilinn  that  the  witn-w  had  atle,ted  a  bond 
.llfgrd  to  have  been  forKed,  that  t'e  h.id  taken  a 

-»a,OCo.gly,  Trial.  W  i,|.  1351.  ^,„j,,  jthit 
-«"','":"  1""  Vfon'm-n  informer,  allowed); 
KCr-  ,9».  .Mj.Nally,  Kviden.r.  258  (ciling 
wvml  ■ase.s  of  rroiw-examination  to  arr^ta  and 
ami-«tious);  1820,  H.  r.  Hunt,  1  .State  Tr  N  h 
la  WO,  231  (whether  ho  had  been  di„h«rKe.i 
frnmhH  reginient,  allowed  :  that  he  had  l*en 
.llsnnsse.1  from  a  aituation  for  taking  hia  em- 
plover  s  money.  allowe.1).     The  ca«n»  in  ,«r.  .1 

™, ;  hut  the«  ruUnga  must  be  only  cautionaly 
.ised.s|,reredent,i  the  m,-.i ,  .luealfo,,  i„  ,no,t 

n  w'e™  .To"'"'  "frrivllege  against  diaip^dng 
•nswer.  ;  moreover,  moat  rulinga  are  ui»n  quea. 
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tiona  to  the  proa*outri»  on  a  rai«  charge,  an.l 
paina  wer»  then  aeldom  taken  to  di,tii.r  .i.l 
mere  n.i,conduct  aa  a(re.-tlng  rreilibility  from 
former  ,ntenour.e  aa  atf-Ttiug  ,he  likelihood  of 

waa  i-rohahly  chiefly  in  the  mindx  of  the  judge, 
though  the  true  di«.^nminati..n  wemanot  to  Uvi 

2  M.  &  Kot  812,  by  ColeridKe  an.l  En,kine,  .U. 
Then-  can  hanlly  la,  any  doul.l,  however,  that 
th.oughout  all  the  peri.al  of  the»e  ca«e.  the  free 
uae  ol  inqmnea  into  niiacon.lnct  on  crow-exum- 
inahon  waa  generally  recognin-d. 

To  the  ijuotations  nntf,  {  nM,  add  the  fol- 
lowing  authoriti,-,;  Bnyland:  l»4«,.Sn.iti,  c.  Earl 
Fcrrnra,  IhererV  Re,..  4«  ff.  (l,r..»ch  of  ,„uiri..ge. 
|..i>i..,». ;  the  idointiir  rrlie.1  on  a  long  »eric,  01 
let  era;  the  .lelen.lant  d..ni..,l  their genuinenesa 
and  claime.1  -hat  the  phiinliff  hod  written  them 
herae  f  ;  a  c  iief  witneaa  to  the  handwritinR  for 
the  plaintiff  waa  a  Kever.n.1  Mr.  Arden,  (ornMrly 
ch.,plain  tothe.lefen.Iant ;  hiacrosa-examination. 
hy  Sir  F.  Theaiger,  Attoiney-Oeneral,  wasn  ma«. 
terly  piece  of  work,  an.l  is  one  of  the  best  illua- 
trationa  of  the  «,-eepted  Env-li,h  metho,!  of 
discwliting  •  witneaa  by  the  freeat  and  fiilleat 
ex|K>-ure  of  a  diacreditable  paat,  significant  as  a 
"he     if  tnvial  in  detail);  1848,  H.  r.  Duffey,  7 


\i\ 
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1 986  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXII 

3.  PriviUge  against  Ditigracing  Armotrs.  This  privilege  clearly  existed  in 
the  early  17008.  at  a  time  when  the  limits  of  the  privilege  against  Self-Crim- 
ination  (po»t,  §  2250)  had  not  become  clearly  fixed : 

1699,  1..  C.  J.  Treif,  in  Cook'.  Trial,  13  How.  St  Tr.  384 :  "  That  you  can  Mk  a  luror 
or  a  wHueM  ewry  question  that  wiU  not  make  him  criminoiu,  -  that  U  too  laroe 
Men  have  !*«,  ..ked  whether  they  hare  been  convicted  and  pardoned  for  felony.  « 
whetherthey  have  been  whipped  for  petit  lareeny;  but  they  have  not  been  obligil  to 
answer;  for  though  their  answer  in  the  affirmative  will  not  make  them  criminal  or  .abject 
them  to  a  pum.hment.  yet  they  are  matter,  of  infamy;  and  if  it  be  an  infamou.  thL 

^,ml'  t"""*'         ?""""■"  ?  T°  ^'°"'  '**"8f  •^"■"*  *°  •"»*"■    A  pardoned  man  i,  nS 
guilty,  his  cnm«  is  purge.! ;  but  n.erely  for  the  reproach  of  it,  it  .hall  not  be  put  upon 
hun  to  answer  a  questiou  whe,«,n  he  will  be  forced  to  forswear  or  disgrace  him«elf.  . 
crimel  i^id^tabTe""  "^  '"  other  cases  of  odiou.  and  infamous  matten  which  were  not 

But.  in  some  obs^iure  way.  the  privilege  fell  into  disuse;"  and  its  exercise 
was  not  revived  again  till  the  beginning  of  the  ISOOs.  During  the  first  half 
of  the  century  numerous  conflicting  rulings  were  made." 

303  (trial  Court's  discretiou  controls  as  to  mat- 
ters "irrelevant  to  the  issue "). 

"  Mr.  Peiike,  writing  iu  1801  (Eriden™,  2d 
ed.,  p.  130  IT),  speaks  of  the  non-recognitiun  of 
such  a  pnvileRe  ■■  having  "so  long  .oiitiiiurd 
without  objection  that  no  one  at  the  liar  thought 
of  questioning  the  legality  of  it " ;  it  wa»  "  th.- 
eatahli8hp<l  and  invariable  practice  for  a  conaid- 
erable  spaue  of  time  ";  and  the  (|ue8tioning  ut  his 
own  dav  wiw  merely  a  novelty  of  "some  of  the 
judiiea,  ■ 

"  Of  the  following  rulings,  those  which  «x. 
dud.-  the  evidence  do  not  sTwava  make  it  clear 
whether  they  go  uiwn  the  ground  of  privilege  or 
ujiou  some  other  rule:  1791,  K.  v.    Edward* 
4  T.  R.  440  (whether  he  had  not  stooil  in  the 
pilory  for  perjury,  allowed);   1797.  Fraiiro  v. 
Bolton,  3  Vea.  Jr.  868  (dincoverv  against  a  woman 
suing  on  B  bond  ;  defence,  that  plaintiff  lived  in 
adultery  with  defendant  ;  discovery  refused,  aa 
involving  "not  only  the  reproarh,  but  the  con- 
sequence "  of  adultery)  ;    1802,   M.Nally,   Evi- 
dence, 268  (privilege  applies  to  annwera  involving 
"hia  own  turpitude  or  infamy");  1803,  B  v 
Lew-ia,  4  Esp.  225  ("Whether  he  had  not  Wii 
in  the  House  ol  Correction  ?";  privileged;  L  C  .1 
Kllenboroiigh :  "It  would  he  an  injury  to  the 
•dministraiion  of  justice  if  persons  who  came  to 
do  ihcir  duty  to  the  public  might  be  subject,-,! 
to  improper  investigation,"  t. «.  "the  object  of 
which  was  to  degrade  or  to  render  infammm"- 
referring  to  it  aa  a  settled   rale)  ;    1803,   Mm-' 
bride  y.  Machride,  ib,  242  ("Whether  the  wit- 
ness livv!  ill  a  atate  of  concnbiunge  with  tiie 
plaintiff?",  privileged;  Lord  Alvanlev:  "  I  will 
not  s«y  that  a  witness  shall  not  he  ask'eil  to  whiit 
may  tend  to  disimrage  him  ;  ...  I  think  thi«.c 
queations  only  should  not  be  asked  which  linvc 
a  direi't  anil  immeiliate  effect  to  disgrac-  or  M- 
pamge  the  witness") ;  1803,  Millman  v.  Tucker 
Penke   A.ld.  Cns.   222,    I..    C.  J.    KllenlmroiiKJi 
(whether  he  haci  been  imprisoned  on  convietimi 
of  forgery,  privileged) ;   180»,  K.  >.  Ttal,   U 


State  Tr.  N.  s.  795, 892  (-lueation  put  aa  to  having 
b.i-n  charged  with  emU-zzlcment);  18tf2,  Hen- 
man  v.  Lester,  12  C.  B.   N.  s.  776  (whether  a 
witness  had  not  lost  a  suit   bused   on  similar 
fraudulent  representations;  allowed);  1881  (') 
L.  C.  J.  Cisikburn,  article  in  15  Ir.  Uw  Timei 
346,  (pioteil  from  Australian  Law  Times  (opposes 
the  unlicense.1  extreme);  1883,  Kules  of  Oourt, 
Ord.  36,  rule  33  ("The  judge  may  in  all  cases 
disallow  any  ipiesticm  put  in  the  cr«.sscx«niina- 
tion  of  any  [wrty  or  other  witness,  which  may 
apiwar  to  him  to  be  vexatious  and  not  relevant 
to  any  matter  pro|ier  to  lie  inqiiirH.!  into  in  the 
cause  or  matter");  1891,  Nov.  and  Doc.,  Rus- 
sell I).  Russell  (divorce),  Osborne  v.  Hargreaves 
(thett  of  jewels),  Lomlon  (hi-re  the  cross-examina- 
tion was  so  iinlicenseil  as  to  lead  to  much  public 
corresiionilence,  by  barristers  an>i  others,  as  to 
the  law  and  its  propriety;  see  Uw  Times,  vol. 
82,  pp.  89,  104,  138 ;  L.iw  .Journal,  vol.  26.  pp. 
767,  768,  783,  vol.  27,  pp.  15,  68 ;  LonI  Bram- 
wel.     <'ros»*xamination,"  Nineteenth  Centurv, 
Keb.  1892 ;  letters  in  the  London  Times,  .Ian. 
4-9,  1892, and  before  that  date);  Canada:  Dom., 
1877,  Lalibert^  ».  R.,  1  Can.  .Sup.  117,  120, 139, 
141  (rajie;  question  to  the  prose<;utrix  as  to  in- 
tercourse with  other  men  ;  held   by    Richnrda, 
C.  J.,  that  the  question  might  be  put,  but  the 
Witness  could  decline  to  answer  ;  bv  Ritchie  J 
and  Strong,  J.,  that  the  trial  Court  had  discre'- 
tion  tocomfiel  an  answer;  the  three  remaining 
judges  not  expressing  an  opinion);  B.  C.     St 
1902,  c.  22,  §  6  (the  examination  shall  be  coii- 
fiiied  to  "questions  relevant  to  the  issues"  ;  and 
'■  no  irrelevant  question  shall  lie  asked  merelv 
for   testing  the   cnnlihilitv  of  the  witness  ")"• 
V,r/.!  Cons.  St.    1892,  c.  60.   Rules  of  Court 
3.',  par   17  (like  Eiig.  Ord.  36,  »„pra):  ,V.  AV.  .• 
Ki|  cs  of  Court,  190(1,  Ord.  34,  R  31  (like  Eug 
Ord    36  mpra):  X.  IV.  Terr.:  Cons.  Or.1. 1898, 

1 488);  1877,  Hickey  v.  Fitigsrald,  41  U.  C.  Q.  B. 
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and  not  to  facU  merely  ten,ling  to  disgrace  indirectly  ^       ^""*' 

The  Cumnjon  Uw  Procedure  Commission,  in  their  report  of  1853  treated 
the  privilege  as  still  a  part  of  the  law  "  by  the  better  authoHH. »  "  a  ^ 
mended  iu  preservation."    But  the  Act  li  1854  pr  vTd  'd   S^^^ 

tl.isRr.>mi.l);  1811,  Vwn'«  ( 'luw.  2  Can  ,  838        H    /  T  "'.not-nt  man  woulj  «uller");  1830 

f    ';  5*  ^'  •*•  "•  M"ft"'.  6C.  &  1'.  5H2,  Vil. 

("hrtlier  the  KitneM  had  aervr.l  a  tw.Moa,',- 
«■»  en...  m  ,,n«.„  ;  Cre«well.  J..  «..„K„i,.;i  "  .e 
HRl  t  to  put  the  ,,«e.tion  .,.,1  the  privilege  to 
declme  to  .n»«er  it.  bec.u«  "o  i„|..n»,>" 
nature,"  .dchng:  "Some  nnifom.  rule  of  ™"! 
tu-e  ,houl,l  be  7aid  down  by  the  Judi;,.«  on  tl.i. 
Poiut.  „„ce  the™  are  «,  i„ny  con  ,Xtory 
di.ta  r^-aiwtiuB  it").  "iimuitiory 

J*  Quoted  ante,  %  984. 

"St.  17  &  18  Viet  c.  125,  {{  25.  103  •  an- 
plied  t^o^ermuBal  a^  in  1866,"   Su  28  Vicfc 

Ar't'  ^'rf  •■|"!!5;«^y'  ^''"'"«'»  '^''  Procedure 

f8«:iTVi''>  '^•'  t'^-  '•■«»•  Note  XLVl 
188i    IVat,  Evidence,  7th  ed,  |  130;  1873    R 

tm.  1  1877,  Uhberti  v.  K..  Can.  Sup.  (a'-e  cita- 
.onV?.*'^^'-"  '*'«•  MoCn-ary  r.Grumiy 

had  had  intercourse  with  the  woman,  held  not 
pnvile^d  ,  1897.  0,««,  ,.  Hrodtfchl.  24  Ont 

'»■  f«„V''C}'"T"'K.'-«i»*rti  ».  R.,  >uprn). 
««l    ««o;i.    .""T"^  ^"''''  '2  Ho*.  8t.   Tr. 
S?»   T«  ':»"•?*.•   ■«»«•  C'H'k'o  Trial,  13  id. 
3S9,  388  (attempt  to  murder  by  poison).     Tliia 
was  »m«  even  Aen.  the  offem-e  Ld  be.n  iar! 


l.a«ren.»  J.  (whether  he  ha.l  been  churffed  with 
robbing  hia  master,  privileged)  ;  1812,  R.  v. 
H«lg»o.,,  R.  *  R.  211.  all  the  Judges  excep 
four  iH-iUK  present  (rape;  whether  the  pro»ec„. 
trix  had  before  had  connection  with  any  one  or 
with  a  named  jHrMm,  privileged,  because  not 
vS?i'  nJ"i  ""?""»?•  «"'•  Ji»grac«  herself ") ; 
1814  Dodd  0  Noma.  3  Camp.  519  (seduction 
whether  the  daughter,  testifying,  ha,|  Is-en  crim. 
ina  ly  intimate  with  others,  privileged  ;  all  the 

«i';  *'9i,''Tr'"/  ',*'/•  "•  "•  ^■'"'"■-  2  Stark. 
.'41,  243.  Holroyd.  J.  (rape  j  croa»*»aniii,«ti„n 
of  the  proaecutnx  «a  to  committal  to  the  House 
ol  Correction.  allowe<l ;  also  aa  to  her  past  .on. 
<lii<t  with  reference  to  chastity) ;  1823,  B    v 
f'llchor,  1  C.  4  p.  85,  Hullo.,k.  B.  (l.rJeny  by 
a  woman  ;  whether  the  j.rosecutor  ha.i  Wliaved 
irnpro,«rIy  with  her  at  the  time.  privil,.ge.|, ; 
1S2J     R.   r.    ftirnard,    ib.    note.    Hullo.k,   B. 
(whether  he  had  ever  lieen  charged  with  felony 
etc.,  ,ll,m„|)  :  1823.  R.  „.  .lamest  il,  B.«an.|uet 
•Vrj.  (whether  he  had  been  turne.1  out  of  otfice 
ns  .•onstab  e  for  mLsconilmt,  i.rivilege.1)  ;  J823 
Bate  „.    Hill     ib     100.    Part,   J.  Vluction 
«li.ther  the  daughter,  teatifving,  ha.l  kept  im- 
V'TLnT^"^''  •""»•"');  1029.  R.  V.  a'lrker 
•I  Id.  589  (rape  ;  that  the  promutrix.  testifvine 
liii.1  on  one  occasion  acted  the  prostitute;  ex- 
c  ".  .'.I  at  hrst  by  Park.  J.,  on  authoritvof  k  J. 
Mo.lg«on,    'though  v.m  may  certninlv'give  evi. 
.Ien.-e  of  general   ightneaa  of  character.  L[  gen- 
eral evidence  of  her  iH-ing  a  atreet-walker  "j  but 


Jul^^Vh  "'  °"  '".'"  r*- "*  "^'  f--     So^  for  -r  '"  ""'  ""^  "•  -  '"'"'■'  p"- 
queaUon.  the  »iuirer»  to  which  may  Mpol*  them  '' 
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S^ttat  o? -Cellar ttr  °'  """^^^^-'  '-  ^'  ^^°^'  »' 
made  accused  personrcomwtent  JJ«  «"''««1"«''t  "tatute.  however,  which 

lf7i«  v*J*  8'-  «  *  7  Vict.  c.  85  ;  1854       --    ■•        ■ 


St.   17*18  Vi:.i:  c.  !25rjl03"riritD^7,; 
h"!  hefn  coi.victid  of  anv  felonv    n-  2.   j 

ibi-  or *„"••■;"    v"«'"»o  "y  »'f?'-.  indie  •• 

c'"l'^5.^5'rv  v^.-  r  T?  *-«  '8t.^isM: 

/ii     u*      '  •  ''   ^'^  •  ""''•  St.  1900  c   1(M  (  JK 

init  "crime"  fn,   ..fci  '   »  ^*'   •"'"'titut- 

A.  /""St.  1^8  .  c.'»  °,"[8  (Hk^lTrT,?/ 
c.  125,  )  25).  '  S-  St.  1854, 

"1898,  St.    81  k  62  Vict    c    ?«    it  i  / 
cn«e.l  tMtifring  .hall  not  he  Lk^  .;.',*  ^"'^ 
cnnviction   of  an  offenc'l     l5?^    ,^ '"  '"r"" 
Merchant,  82  L  tTT«'sq  r^'.*^.''"""",'''  "• 

r;rr^r9"9:r'?rf  •»•■'" '•'-'^"S 

nnchaatity);  1880.   M^riritH^TsTlsl 

to'vTJi„x?rt'„r'':.^r"  .""■■'  i"/"rr-« 

.•10  Sn    —7  •  "^^  "'^w'l.  1,31    ,1.  Jog 

Trior  v.aui:  »9"ii."T96"'f/;T'a^  /*'.=' 


wiuon   fo'^'c^l"  ™"""'"-'«''  definition,  con- 

1900  Vnsi  nl  ^f'"'^  TtUinwny,  C.  C.  P 
\wm    {  069  (like  Or.  Annot.  C.  1892    8  sim 

Or.^A„„ot.C.   1892.,U;W3  0;i:''i'ir 

ISSrTSn,*,  /  *•  5?""'*««  0/  Cn«ie..  Rev.  St 
l»sr,  f  2037  (quoted  anlt,  {  488) 

issl^VTora   ,i-  ^r'-^  ^"'''»«'2"  Stat.. 

S3  i,l.  387.  3^3    jTs  S^''"?»"-"7- .''■^''''•■' 
n.o„yto  Specific  acL.."i,^IU  H  :r"  ^  ^t 

1884.  Carr  „K?'^  M    99   m%"irr'"\' ' 

dio.ment'°e'vLH  f  '''-r  rX.'Vo  1  ''7^  "' 

mother  of  ^,r,.l„'*''•"^",''*"•"■»^'*'"  •>"'  tiM' 

^^^«™.in,ur.n<.  HioVft-rJl.^^li^l.M 'f  J^" 
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Piai«tiff.o.f,.™erb„„,i„„ofa„i.,...„.,.„....     .  "»"«••  and  that  ,t  «  m. 


Plaiiitiirto  a  foimer  buniiiig  of  an  i,„„„.l  »,„,. 
l'"l'i  '>"|.~l«r,  a.  not  .tf*  ting   "^"w   ."l  »"' 
also  uue«tl0U8  as  to  beinir  iin.U,  J™'"""ty  !  to 

».te.«,t  to  ..ifle  ,.«L':niioT^fr  ''"»."  '» 


--"-•  •■"'"•"I  B.  ainte,  $uura  (chihmH....  .    .         """*»,  o«  id.  017.  «•> 

ino   ...    _..  ..  '"'•    Jon™  B.  Diifhiiw.   87  id 


^».  131  wlifther  she  ha.1  I..  .."i:  i  '  ■  "<■'• 
"■en  than  her  hu«l«nd  T.  x  ^"''  *'"■  "•''er 
whether  .he  had  S/'.jJ;"":''"'''''''' ''ouae ; 
her  huaUnd  aa  testator  •  .r  i  7*  .""^  "•"'«>■  <>' 
«i;ular.«ct  doctr^' , .  Jslo  ll"''  °"  'II"  »■"■ 
Works.  84  id.  «17  eir,  24  IV  ;87\f?  '"fl'^*' 
oBiiial  acts,  ex.ludeil    nt.   .k  '  (f"«"«'illeiit 


PleaLutTatae  „„™^"*"'  '!"l'"'I*r) ;  1855, 

*.th   thiM    H-rsons,   but  n™    a^to     ',  """"^ 
with  tl..defe!.daj,t);  1883.  Kdk":.  Su"f 40°aT 

ile«e  «.c.o«nixed);  ISS^H^L^ltrtt:  •sLlr 
«';.™  (a,.,«re«tly  ixnorinR  any  pr"  e^ef     I" 

the  'principle Tf  non-coitrndiLtti  *"*-■""■',•"'•  "' 
nu.tte.»;  'l872,  Code  C  "^'p'":  ™  r'"**"™' 
ness  u  not  iniiieaehahl.  -k-      ■  i*    ""^  '■  *"• 

by  .heex.*^.iuati!i  onfe  wi?ie«"'„?,^  """"^ 
ol  the  jndKinent  that  hi  i,     i.      '    "^  "'*  i*''""! 

K.",.len.  Han.bli„.  ««  M.\'o  .f„t  Ht   w*'. 

Bir,  627   24  Pac   s«7-   i  ^''"''•"■,)^  •"•'<».  84  id. 

■Of.    "4.    23    p;f  37,"';25    Pa    "tT-  'l^' 
J«me«'  Eatate    124  i.l    «s»    r-  J.      ''^*  =    I***. 

1901,  Steen  I  i'*u1;,*^'V    M   A  ."^'  '""»: 
id.  35S,  66  Pae  821       o     c.     **•  *  ''•  Co-.  134 

;'../.«» .'  1868,  ilark  v\^  f,  cTt?"t  <  "'"^--h'erthe"  Z^  \Z  't  *1;  ^'^^'^^ 
(rer«.n»l  libertiea  with  the^Wntlff  iu  f*'  *?  »"«  «  '>°"«-  of  pSnt,„„  .•'"  "'r""'.''"*  '"  M. 
0    promise  .„i,         ife/hepW,    n  a  breach      People  „.    ClH.Cm'°i3.'  M^^^s'l-"  "I'Sj 

802,  66   Pae    212  fe^'''*  "•  .^*  """>.  "4  id. 

138  id.  467,  71  Pac  Mi  I  ."''''  '•  Defhert" 
-t.  as  .0  ;a'r!o!.a".,t*l''S''?' r  ''f'";|' 

"«he„  the  ans'wer  U  not  to  l^nv^l'-fT  "'''•"- 
Jfnt  to  the  issue  and  tira.^w^?-^"'"/.'!.''.  •""'• 
him");  l«68.  Clark  T  W  «"•  '•'"ff™'' 
(pei-soiial  lilmrtie.  «in,  '   *'  "'•  *».  »8 

>5^o,  pJ;ir^rR:iir'39iV  iT^"',?'^''" 

<onvi,.ti,.n,  excluded):  "'  C  P  "iIto  '1"""" 
(privileRe  not  to  iri™  ...'„  "'^2'  S  ^"fiS 

have  a  direct  tende'Scy  to  deJIIirV-  "','''''  *»' 
iinle*,  it  l,e  to  the  ven- faM**^  *  •"'  '  ''»™''ter, 
from  which  the  fact  In'it  ^oTl'V"  '°  '  f"-^' 
But  a  witnesa  n.n.t  «n  «er  T "o  u'T  H"",':^- 
I-reviou,  conviction  for  felon^"  •  f Vi  i  .'  "^  ■"• 
«a«  added  to  the  sectilTn  r'  1  ""  '""'  ''''"'«' 
Prior  Pr«tic  Act.1  iol^'d''''''*'^  '"•.'"  "" 


had  been  arVsted  ^"d'  hJTl'  '^fjl  <*'»-'her  h. 
charge  of  bratinR  a  pros^tltf  "I'f'  ?"!">•  ™  « 
People..  Wells^oo'  i3^"46»V62  Sfp*'  ','„*■'• 
('l"e»tions  aa  to  f„rBer^:  n,«'ri,.l  •  ^'"'-  '<"'* 
fie.,  excluded):  IW  "j^eonle  1  I  '"'l'^'''"'^*''''' 
"I  08,  39  Pae.  12  (rheS  L  ,■  "^'l  ^'"f'  1«« 
of  ilManie,  and  whether  he  «..  *■''  '"  "  ''°"« 
.».n.t,Ii„g.h„„«e.excTud«ir.''',8';r*-t^'l  ,*''»> 
thniHane,  108 id.  697,  41  PaV  B07f;i  ^'■'J'''?  "• 
been  .  ptoatitnte,  Mdud«?) .  ,8„6  P  "'' i ''"** 
R^  116  id.  233,  46  Pae  1M»  /„f  ^"''''''  "■ 
witness,    as   to  wostifm;„;,       ?  ("'«  woman. 

he  had  be,,,  in  pri»„"  i,um«'i  tlZ'  ',"  '""" 
J  tided) ;  1898,  Pyie  e  wl  ,oo' •?'!."/•  "" 
Pae.  141  (that  she  hat  livJS^^it'il'ljl^-.^**'  « 
before  marriage,  not  allowed)  l8Bo","'''"1 
Estate,  124  id  6B<t  k»  i.  '',J"^°  Jimea' 
writing  of  a  '.hiSvfL'"-!.??*  'OO*  Che 
lawful*  inter.  o„''*;'*t"'"rmiL,.^'''  "  ""• 
crosa^xaniination)  •  1899  Sifi'  .S"*""  "n 
—    id.    —  87P7.V.  7«,'   '^™l''»  "•  Crandall, 

p.™t>,„tio„',ttc^''L « ,i;trr'c "?  'v''!"^' 

and  holding  that  the  fri.iT'  ^'"'P''-  J-.  <ii««., 
1«00  Kasi^n'^a^E^J.  T»nr'495'Vflr"T>' 
("whether  the  hou«  v„,.  13  *»  J^"?'  »50 


eretion  «nction«l  • '  h,u  'if'  («ri»l  Court's  .lis! 

Manning,  48  id.  335,  338^^  ether  he  ^'J''"  '• 
Iwen  arrested  fop  ».tJ„«      (""etlier  he  had  ever 

testimo^vTirerwrrerTh"""-  •"'  "'!''  "'"«'''• 
"  hril.  -ii  an^ih^'taUerV-  1%T  'p"''  V"' 
HamMm,  68  id.  101,  103  8  Pii,.  ««»  )  ."■!''*  "■ 
l"<d  been  arrestwl  •  exci;,!  i  i  *^  'wl'ether  he 
"looe.loesnoTsho;™  ,  'l  '.7"'^  ""  «"^»t 
-l'">ikeei*r«t  a  «^u-     '  J'''*'''''''  ^e  ha.l  Wen 

ti.tdar-ac(doctrine)'  m«  1.  1  '•","  •^-  1""" 
rerte,l",nd'^^„Jf,.'j  ••"•»••"  ^.e  ha,l  been  ar- 
<l.e  «r««t^««tio")     lis/''^'"':':,,"'"  ""*''"'« 
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poMible  to  make  «a6  of  all  the  rulings  a.  though  they  were  valid  precedent, 
for  every  jur«daction.    The  ahuttlecock  ciUtion  of  deciaiona.  Uckwa^aud 

t«imn«  nioney  to  influence  legUl.U^  ^ote,        ttM-  ^M    s."!'  "•  *5*'  »  ^  <'i'"'*^  <^' 

or  iu  committer).  4.  Ct,HviclU,"ofC^im^-  „?,,  ^*  (*"'"""«  •P'»'"'i  '-•'•««'"">iiiation 
C  C.  P.  1872.  I  2051  (.,«ot«i  ZZ.  wo'  rLl.ti":;'^'"  "  '"."'nviclion  for  .  nimil.r  .rt 
Peope  r.    Belnhart.    .uJa  ( J„  itC  I     I??'      '"l".!'^.'"  °°*  "'."•"»  fcwdibility). 


Peope  r    Beinhart.    ,«;«•<,  (.Ju.itteJ       1875 

1888,  People  V.  Carolau,  71  id.  195,  12  Pac.  62 
(misdemeanor,  exclude.!;  unleu,  «,»&&.  in. 
volvmg  "moral  turpitude  and  infamy");  1896 
People  r.  Chin  Hane,  108  id.  597,  607,  41  Pac.' 
097  (kind  of  felony  may  be  lUted):  1900.  Peo- 
V\.v.  Putuam,  IM  id.  258,  .61  vj.  961  (^me™; 
1801  People  ,.  Ward,  134  id.  801,  66  Pic.  372 
(verdict,  lacking  aenteiice,  aufficee). 

CiiLOEAiJO.     *.  Cmirictio»  of  Crime:  kauat 
St.  1891,  f  4822  (.,uoted  anU,  |  488). 

Columbia  (District).  2.  ScoL  of  Crm,. 
examinaUm:  1881,  Ouiteau'a  Trial.  I  743 
(medical  man  allowwj  to  le  aaked  whether  he 
w.ia  dismiwed  from  a  pet  iu  an  asylum);  1892, 
V.  8.  r  OroM,  20  D.  C.  373  (a  qie»tion  w^  u^ 
Place  of  re.idence  was  diaallowed,  In  discretion. 
tT^lT^"  ""1  ^"^^  ""-"'y  »»  ''''t«i»  cluei 
1880,  U.  S.  B.  Neveraon,  1  Hackie  152,  172 
iij^l  «8K°""  '•  "^^  "**'•  *  ^°*^  (l""'*^ 
«.^l'"!'^V-7-o  '•   ^rinne    Testimony   i, 

erJl',,^  ^'  l  ^.  '/P*"^"  "■»«•'"=«'  of  intoxication 
excluded,  but  former  proatitution  admitted,  ap- 
parently  only  aa  against  the  prowcutrix  In  . 

r.  Nitkin.  72  id.  202,  44  Atl.  13  (ihat  the  w  ^ 

nem  aurnr.  r.l..l..  .. .1  _  .^.    ,A        .    ""'   "" 


^-_^, .„..„.  „  credibility). 

♦74  (that  the  witness  at  a  trial  for  asaault  had 

1899,  Wallace  ».  SUte.  41  id.  647.  26  So  7IH 
(Huestion  «,  to  "criminiU  cha^e.  pend  „« 
against  you."  left  to  trial  Court's  dL«tW,  .5 

history,  etc. ;  but  matters  wh  ch  do  not  alTeet 
credU  should  not  b.  brought  in).  3.  T-iliU^ 
SS*/  [^r<^']9AA,wers!  1899.  Wullace  v. 
State,   41  Pla.  547.  26  So.  713  (privilege  no 

c.  4966  (conviction  of  "any  crime  except  ner 
SL"''"''°.'''T'""?'  ''»'  "auch^n'vctTon 
wilL»  ^.""      •*"'  *''•  «'«'i''ility  of  the  sud 

Geokoia.     1.   ^rfnWe   Teitimonu    is  ei 
Ms'*'!;^;  t"l°'  *""•""•  -•  B""^^  SO  Oa! 

chfld  ''fj7«'"T  k'""*"  S*^  *»"«  •  •»»t''«i 
cniiaf,  1878,  Johnson  t>.  State.  61  id   SO"!   inT 

(adultery);  1886.  PuUUm  r.  Cantrell  77  Id 
f3.  6«8,3S  E.280;  1887.  R«?Si.  Chip- 
man,  79  „i  577.  4  S.  E.  684  (adultery) ;  1M8 
KiUian  I.  R.  Co..  97  id.  727,  25  S.  E.  884  (that 
he  had  teen  charged  with 'selling  li,?uor  ille! 
1895  '  I  %Jr^>."-^  Cro^-<^ami»alum:  Code 
J«^\L^^-  ' ,  •^"•'"^ul"  transactions  .  .  . 
S.t?„»  ^  "i'l'"'7',<'f  0?  either  «de."  except  iu 
testing  the  knowledge  of  an  impeaching  witness. 


Bess  swore  falsely  at  another  trial)      l  S^'lf     ™",'r*  ""  ■  •".'""'•"IkJ  of  an  impeaching  witKes,, 
Cron^aminntiin:  1881,  Suter  War,l   iTi/  ''^  pnn.iple  of  ^  989,  p«rt).      8.  /'nW,™ 


433  442(whethe;heliVed::i.h.r^^^^^^^ 
kept  a  house  o(  ill-fame,  allowed);  1898.  Sute 

h".  kT"""-  ^^  "i-  22'>  "  A"-  7«9  (whether 
he  had  committed  adultery ;  discretion  of  the 
tnal  Court  to  control  ;  1902.  Dor»  t.  Babcock 

t^ndlT.?"'  ^'''l^  '""P^Pef.  the  aubject  not 
tending  to  "affect  the  veracity  of  .  witness")  ; 
I90S.  State  ».  Nussenholtz.  —id.  —  65  Atl 
689  (Question  to  an  accused  as  to  hi.  priir  arrest.' 
excluded).  8.  PrunUt/e  agnint  hJmteina^^ 
.cere:  1827.  Northr..,f r^^Ja^hrnHef.  365 
(the  pnvilem  d«s  not  the  less  apply  becausi  the 
cmne  «lj«l  about  ha,  been  panloned) ;  1881, 
State  r  \yard.  49  id.  433,  UZ/^Me  (whethw 
he  lived  with  a  woman  who  kept  a  house  of  ill' 
14  r  iC/'''*'  re^PB"""');  St.  1893,  June 
14  c.  198  (no  privilege  shall  be  recognized,  in 
leKislative  investigations,  for  facts  which  "nay 

fanwus  )      4.  ConrietioA  of  Crime-  1856.  State 

St.  1889.  |1098(quot«io»te,  J488). 
R„K„'i^**'"'l.  *•  ^"'-i' Testimony .  1851, 
BobiMon    ,.   Burton,    5    Harriugt.    836,    839 
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6288  (piivifegs  covera  matters  "  which  Shall  tend 

unon  hfnlLlV"'  •"■  ^'*^  '"'  P"''"«  «"'tempt 
upon  himself  or  any  member  of  his  family"). 
*.  ConnaMn  of  Crime:  1884.  Georgia  R.  Co  p 

|^»w»^ /«/«);  1888.  Doggett  V.  Simms.  '79  id. 

MU  4M^17rF*««TV  ""'•  ^';"'/'  »'«»'•• 
,•»..  i"  •     '    '    ■  *■•  °*^  '■"»  nnspec  Ked  "crime 

894  rf  """''  '"^P'toJ-."  he\d  admissiwr); 
1894,  Coleman  o.  State.  94  id.  86,  21  .S  R   124 

I'^^-o'iy*  „.''"!"?*>=  "»«•  Killian  v.R.  Co.,  97 
J.  /27.   25  f    E.  884,  tevibU  (illeg.li;  ie  ing 

6^0 •"■rfTi'?;"'^'  ^'^^  "•S?tefl02'd'' 
oou,  /»  s.  E.  477  (i..,„vicUon.  for  the  same 
crime  of  a  jo  nt  indictee,  tesHfyingfor  tl 
?18  'id*"*  r,'=T'1.>'o"^^-  And,4ws%.  sute! 
ii..!„  •  ''  ''?  *  ?•  *"  mis,iemeanor  not  in! 
volving  moral  turpitude,  exclude,!). 

Lyman  v.  Hilo  Tribune  P.  Co..  13  Haw.  453 
II  'j?'"S'"L  testimony  to   apcific  acU.  ex- 
cluded),    2    Scop,  of  Oro»^,nin^i^  .-89^ 

h.''iiv^''  r  T"""^'-.*.  "^"'-  "«•  «2  (whethe; 
he  lived  under  another  name  elsewhere,  held 
pro,».rly  excluded),  1897.  Colburn  r.  Spluril 
Id.   104  (crosa^iamination  to  "particular  acts 


IMrr-OM]  CHUUCTEK,  FKOIJ  COIfDUOr.  ,„, 

«  me  law.     ihe  greatest  judicial  service  that  can   be  ren- 


of  mi«ondiict,  ■  -  hew,  fraudulent  h.DkruptcY 
-  not  «1  owed) ;  1898.  Krpublic  ,.  Luuiu«f  ib' 
m  (,,urHt,«n.  »  to  h.bituil  thievery  .nU  othw 

to  »peiiiic  »ctii  J  "the  Court  hu  larin  die- 
cretioN    ;  preceding  cue  not  cited)  J  IDOO.Merri 


ciple  hu  been  alwiva  recogiiijed,  eicent  in  .„ 
e.r  y  ca«   (1863,    ftiU  .^St^;  ;''^,^*  '»  " 

iSow:;^):  but'Vh"T;'~  •**'<"•  i"t.tion.t  i?.: 

uioweU),  but  the  dirtinction  betwet-n  conduct 
m.,«..h,ng  character  .„d  eond.ut  xh .mir con 
lent  in  miie  cuei  (anU    t  9(wii    ._j      "  . 


— , — - -.1^4  iiinicriHx  lu  me  iiiatti'r  in 
rr      ""   *'"'.  ««""'•»   tt«t    the  .„.:«,  ,^C 
dli«r«:e  or  cnniiiiate  himself"  .hall  be  allowed 

••  «m  teifd  to"™.?  "/  "'''1;'°''.  »'•«'  ""  •"»»•" 

will  tend  to  euWect  tuch  witnew  to  puni.h- 
ment  for  tre«on^  felony,  or  mimlenieanorS  5 
Convtctun  o/Cnne:  Civil  Law.  18117.  §  UM 
(conviction  of  "any  indicUble  or  other  offence  " 
miy  he  proved) ;  1894,  Govt.  v.  Aloiau.  9  H^w 
S99  ("  any  offence,"  allowable).         ^  ' 

1887,  J  «082  (like  Cal.  C.  C.  P.  |  2051)  S 
A07M  0/  Vrom-eramination :  Rev  St  Iss?" 
I  d082  (like  tal  C.  C.  P.  J  2057,1189^  But; 
.-.  Anthony,  6  Ida.  383,  65  Pac  884  (Matute 
«|.|.lied):  1903.  State  r.  Irwin,  -id  '  _  "7  ? 
Pac.  608  (.,iie»tion8  to  an  accuwd,  held  impr^oer 
on  the  fact,).     3.  Privilr,,,  „g„i„^  DiZ^i^g 

Uf„~    I  '•  M®  (Pn^'I'Se  •I'-nied  for  testimony 
before    Legialature   or  committee  thereoO.     4 
CoHv>ctiOK  of  Crinu:    Kev.  St.    1887,   J  8082 
(•'felony,     admiwiWe).  * 

I8<6    Dimick».   Downs,  82  id.  573  (adultery 
172  id.  173,  60  N.  E.  166.     2.  ^S«./«  ofcL,. 


I  T  , .•"""""rse  Doiore  Beatation-iime  «. 
eluded);  1859,  Sliattuck  1..  Myew  ib  Z  iJu. 

uncha.te  conduct  of  the  dau^r  in  "'^n' 
tion  ca*.  ;  Bersch  v.  8u>te,  ife  43V?pL^„'': 

?d"  W9";"a'    'S  ""•?•  i^"«  "•  M-S^U 
S',         '   „  ""«'«  »"'  of  iinmoralltv  ■>•  1861 

tnx  edibility  aa  a  witness  not  illowil  JTS^ 

rv'TlSo'j^  "••  'r'^"'"  -torimm„,„K 
ii.  !'     \'"'  ^''"•""'Bha'n  v.  State,  «5  id    87B 

W.  403,  umhle  (unchaste  con.lu.  t);  1884   8.uth 
Bend  I..  Hanly.  98  id.  680  (in  Keneial)-  i%M 
B«lgoo.l  r.  State,  115  id.  276,  281.  HN    £ 
«il  (r.I«;  intercouiM  with  a    hini  personad 
?,'"«'•''»«?»!>'«  objure);    1896,   S"h   r" 

f    sLi    J?-  "'•  ^*   ''■  *=•  <«>  ("Eluded) 
2    ItcopeofCron-examinaticn:  1841,  Walker » 

ff^'.'i;  '  ^'"'^^'»•  "^^  <b«»t«.dy:  intereourJi 

"ir™reva'S"''"?8"«  "ij'-^,  "«'•!"■  "''"d^^ 
irrelevant    )j  1853,  Hill  r.    'ate,  4  Ind    lla 

(bastardy;    other  intereours         "-re  eestation 

'.  436  (paasing  a  counterfeit  .-xcluded  .«  i 

831,  833  (excluding  even  on  cross-examination  . 
question  as  to  "an  isoLted  .ct",;  1884  Sonth 


111.  438,  43  N.  E.  693,  ^mWM^aVstron  »ther     h«  dil- "t"io^to"*nit^'^.''•?^<•''■'  «""'  C""-? 
the  witness  kept  an  opium  joint,  allowed),     a      c^ibUitTof  t^  ^T'^    1'^  •'iJ'  •"'"^^•"K  »he 

Pnmltnt  nMi.j   rv :__'  <  _"'■     *      «-reaioiiity  ol  the  witness,  it  wi  I  subserve  in. 

tice":   matters  of  «..n.l  i .i.'-T"^*  J.M*- 


_,.,        u,„uiii  jiiiiii,  aiioweai.     3 

i^"l''V0"9'»ui  Ihrnrmeing  A,i»u^r,:  Rev.  St. 
18/4  c   38, 1  a  (priviIeRB  not  to  obtain  for  wit- 

..ITS'  .l?*"'  Hallowav  V.  Peop  e,  181  III  544 
54  .V  K  1030,  «mftfe  (privilege  Lt  T^cogn^I)' 

liM  i?."'^,^r"~-  '^''-  St.  1874.  c.  38 
8  426,  c.  51,  I  1  (quoted  «ate,  {  48S);  1882 
Bartholomew  v.  People,  104  III.  801,  607  ("inl 
famous  offence  "  is  provable  r  the  same  rule  as  at 
eomuion  l«wfor  diwinalification);  1902,  Matzen- 
b«n„h  ».  People,  194  id.  108,' 62  S.  E.  646 
(the  crime,  are  to  be  define.!  bv  the  .wnmon-law 
rnlH  as  to  m.-ompetency;  here  a  conviction  for 
fraud  ,n  scheduling  property  for  Uxation  wa. 
he  I  not  U.  !>.  "of  the  class  of  offences  denom" 
nat«|  •er.m«./aW'  ".  of  this  ruling  it  may  be 
Mid  first,  that  the  Conrts  should  be  the  last 
one,  to  minimixe  the  civic  evil  of  such  a  form  of 
Il^rlT'  """"""y'  th«t  in  the  present  case, 
WI  ere  the  assessor  wjugnt  to  charge  tlie  appellant 

::  ''K.'^^!!'j5,-f  f'-''"^  to  .»->^?  that  ^rzii 


tice";  m',tte„  of  ^xnaTi'n'comi'ne'llcT  wiS," 

do  not  so  affect  credibility;  here,  fomer^ud 

of  the  plaintiff  was  held   not  improwrlv  ex 

elided);  1884.  Be««tte  ..  8Ute,7«n  t.  88 

to  be  controleii  by  the   trial  Court,   thittfii 

»nlucct.l  to.  te.t  on  crou-examination  ",  here 
«  rape  0.1  .  minor ;  the  prosecutrix'  indecent 
conduct  with  her  stepfather  allowed  to  t  iS! 

iu'ie  ;  '  •  *=■."«.  («tion  for  pariition  of 
Tannv'  /"J?»-««'"n'P«tion  to  adultirou.  preg- 
nancy,  held  properly  excluded;  "it  may  L 
pn.per    however,  under  extraoniinarv  cira.m^ 

rs"tal'^i5"a  ^-u^^Vi.l'^^'l^, 

N   P    ,Vni  /  t'  ^i')".'-  '^'""■'  "6  id.  284.  35 


IB jnst  such  ■  transaction).  '    *     v.j*"  V"?  <°f  »  "•'fondant-witness,  whether  he 

I^m..    1.  ^-^  rcUnu^y:  Theprin^  J^^rln  t't^jf ,8^  £^:^tTp::i^, 


IW  TESHMONUL  lUPEACHMEHT.  piuf  XXXU 


U4  U,  463,  481.  40  N.  E.  70,  4S  id.  6«0  /cra«. 

?B"?iT"p"  '"l*?.'""'*^  mi^onduct,  .llow^, 
in  trial  Coiirfi  diwretion);  18»7  Sheir.  « 
8Ut.   147  id.  41,  40  N.  K.  'm'uL  Blo^g"  l'. 

to  acta  of  dishoiiMtv  or  immnnlit^    ....  1...  "  " 


to  acta  of  di.hoiin.ty  or  immorality,  not  imi.ron. 
erly  allowed  u,  trial  Court'.  di^Tritio,,);  8^§^ 
Vandrare  r  atj>t«   mn  i.i    oto    ^„  »    ,',   ..?• 


v.„  7"""™  '"  '"«'  L^urta  diacretioii);  lg«8. 

Vancltave  r  Sute,  150  id.  273,  49  N   E   IMO 

irc5:'';?l''  "^f'-'l'l't-itn.^    had    been   cSS 

Ticted  or  larceny. nd  waa  under  indictment  for 

»^7i  v"T'i  """•'  ^"'»  "•  State,  1.W  a 
»2«,  62  N.  E.  82  (uueations  "aa  to  certaiu 
proaeciitiona  a^aiMst  him  for  eriniinal  offencea  " 

;     N^'fe'S  rt'Vr  -•  8ute."l54  fd."  MS. 

"«„;  ••  •  <"'','■""'•  the   witneaa.   with    ■ 

gang     comiiiitted  frequent  aa«i„|ta.  exclud«,l). 

Hill  V.  Sute   4  Ind.  112  (baataniv  ;  other  in 

•ted),  1859,  Townaend  v.  SUte,  13  Ind.  358 
(aame  evidence  j   obacure  ruling);    1859    Shat- 

^».L^^'"'  'h  ^".(''■"'''"-•e  cindnct  I.V  thi 
dangl  ter  in  a  wnlnction  uaaa ;  privileire  r*:o«. 
...z-d),  1880  Smith  ..  Yar^aSr  ol'w.  4« 
/„T«;  ''".'•"<'*'"«  tl'«.lue.tion  fordetermiu- 

namy,  »8  iil.  583  (privilege  repui  iated  for  ill 
my"  TmV'U-  "",  '""!  <"  «'r-Hn,  c^'! 

^80,  17  N.  E.  621,  aeiaiU    raiie  ;  gueation  as  to 
nize,l)      4.  CoHvutunof  Crime :  Kev  St   18B7 
f  519  (any  (^t  forinerl/ ,vnd.ri„rincomplte„t 
may  bo  ahown  to  affect  ciwlihility)  '""""P*""' 

1896   Oxier  r     U.  S.,  1   I„d.   T.  93,  38  8.  Vf. 
331    (exclnded,    uuder    the    Arkaniia    ^tZl. 

331   (pointing  out  that   the   Arlcansaa  aUtuto 

'Ufiri  18  to  he   treated   aa  excluding  .»t..in.i!      i'"""-""*  "'"y  now  Oeuaed  t.jdi«re.litt-  t  j«Vq 

t^^n  irju-'i^'  r""":""^  »"ch  .  c'r2.e"amr  eTr>"l787'*H"''"'  "  ^'^^-^  T. 
tion  u  will  d,«:loae  "  aomething  of  their  char-  Sl«  199  ..r  v  'm 'r*"?  "•  McClelland,  74  la 
acter.  ante,•e.lent^  and  credihilitv"-  a„hi«t  to      s    .'       X?f.>-  *^- 38»  not  of  ««„  .rime  •  ]  8M 

the  tnal  Co.irta  oow.r  . .',.L  \,  '""J*''  ^     S**'*  »■  OHrien,  81  id.  96,  46  N   W  7W  lf.i„.  ' 

Jngenenil);  1901.  Palme,  .,   P   o  " ^ . ..  A'T."7 


•  mm  prrtenee  for  attacking  character  of  th. 

to  SnJ'in  jailat  th;  fL'^h.Td  pr^J:'".^:". ij 
la  competent  to  aak  a  witueu  Jl  m/  i    J-  ' 

p.tion'Tnd  where  he  ^"d^"  Thi^'ia-.tiff: 

1897   StaL  j'w  T""'"^  "<^"P«'i"n.  -iMUtted) 
28.?  ,^         "•  Wataon,  102  il  65),  72  \.  W. 

nam.,  etc.,  allowed  in  diacretion);  1898,  8t,.te  . 
thngren,  105  id.  169.  74  N.  W.'94«  (mVe^  om 

not  "atolln  ••■  1  •  ■  (*•'«»•'«  »l'e  will,™  Imd 

1074  (whether  he  had   ever  been  In  a  J^^inl 

Tht /,?'  .""Z^^  '  '»°^  «'™'-"er  ."'«"! 
cniuery  M.  I.  Aas  d,  —    id.  —  .  94  V.  ur   1  uia 

aa  ailectiMg  bu  cretlibility ").  »  PWi»7,!j 
W"»f  />i^'-«««</  ^n,«^i..  'i874  Brow,  T 
K>nK.ley,  88  id.  220,  221  (.e.1, cion  T  idi 
"•r"-"""*    «ith    other    men,   held    ,,r Wi h-ied 

f^ud  in  .  Ueed,\t]d'^;orto'''a,!^a"";„"viU° 

tenflino  "fn  ...         ill  •*  ""'■  ^flo  (answer 

nri.^liL^  '^  "P***  ''"»  to  I-'iblie  ignominy  " 
pnnleged,  except  aa  to  «>nvi,.n„»  f°.  r  .  "■  J 


n;iUi™j  *""  ""O  to  iMibl  e  ignominy  " 

pmrtleged,  except  aa  to  con  virion  ft"  f"l  "iy  • 

1  «m ';  ;  ^'»«'«'«»»  0/  Crine:  Code  1897 
I  4602  (quoted  anU,  $  488;  facta  formerly  di, 
qualifying  may  now  be  u«M  todi«.re.li«:  i Ve  3 
(witneat  may  be  aakml  ■.  »«  •■  •  •        " 

feln„„"i.  ,"L    u"_"'  ■»  to."TO<'Viction  of  a 


r-'  .-"•"•■""•"h  •nil  creui'iiiity 
the  trial  Co.irta  power  to  prevent  "an  unrea 
7£L:\  ""':'"    '=""«-««'"ninatio";"Tr. 
im  oLTT"^  «  toan  ,r„,t  forlai^eov); 
lav/,  uata  v.  V.   8..   1  id.  59    38  S    W    871 

iS'T'U,'**'--  William.  V.  U.  8     _    id' 
«9 .8    W.   871    (0,ier  v.  tJ.  8.    app..,y:^,-,:V 

"xier   V    V.  S..    1    I„d.   T.   93,   38  S.    \V    331 

i^r^i'tT"     '  '"'  '  ''"*•*'""   "  'o  f^^'r 

1848"  C'.r..r''..^''"''^  7V*<,-,«»,y  i,  exoln.led  : 
JM48,  Carter  v.  CivenauRh,  1  Gr.-ene,  171  1715 
(n.  general);  1859,  8tate  r. 'sater,  8  la.  420  4-4 

Mipe  of  Cnm-emminaHon :    1879    MaiM.n  , 

tmUe,  m  thu  caae  excluded  becauae  uaed  aa 


U30 


."«eS  aFJIf  ""/  '«»»-«''le«t  common  la" 

i.XTU2r;ttrrrdTrr4^'f;r^ 

cKle-l):   1903,  State  •.  Carter  i  I  "■." 

.^lmU"<^''-'"««''^i^"---:.7el4: 
C1,1.W"'?888  ^,'^"'»t.   '''^'■»^."     i."     -X- 

P^c"4n«7^^'i.-r   •r-u"5'"''''  3"  *''■  »o.  aa.  12 

rn.,;,'     i-  •  ''™"*  ''*'''  ■*»'  largely  ill  the  trial 
Court.    diHcretion;    here   admi7S,,>   m,e»t  ,?, 

"i«».  1890,  8ut«  ».  Bomun,  44  id.   71»,  25 


CHARACTER,  Projj  CONDUCT. 


ft  077-096] 
In  general,  the  state  of  thn  v«^v     i  *  ^" 


rest  doe,  not  inrolvi  tC'r    .I'"*"  "  "'««  "r- 

.-«of  the  |To«.,.„{i„n.  SZl   '-'^i''«'f  *"■ 

;■:  i-feflaH..  ^^ZtVoS/   '2-*;. '"'"•' 
'"'«  »/  Crime:    Grn.   St     isor  '"     *■  '^^^"*- 

••'10.   2«    IV/ 749     wL'i"'^'''  •»««•>"• 
Male  r.  I',„.k,  67  J  mlk  ^'''"""■•O  ;    1S»6, 

cludVlT  C  C  P.  Iggf 'g'tf,.^"'"':""^  i.  «. 
-oDvirtion  of 7du,v  Y,  """f^"'  .•"••^"  except 
••nil):  185?,  Tlurman  „' v^"'^''-  ^^^  ("'  K^n: 

1860,  Vinngr  Com     6  iHiri"'*^  "»' 
18S0,  (Hmpl* II  »   ft^nn ? J,^-  81S  (hoK.,te«li.r) 
1901,  Welchr.  Com  k!"  '®  ''y-  "05.  208 

»J8.  1118  (sheriir,  ;;.T7„    '^^  -  •  «0S-  W.  185 
.^nt  for  m^t  of  ,u'^^"';''y  »?  •  Pending  war! 

r^'Hfrwmg  Amu-fr,,  and  cZ'Jj^  ^ "^''^ 
be«.  tlin^  toiii,,,  have  in  th!T'f  "-'^  <^'»«.- 
l-.on.ehon«|ei.lveonf.U?l       .'""  '*°  ^ecdei 

'■•"i  avail  ,o  clarifv  tZTf  ""i  Principl™, 
•>rco„r,„i„„  l.«,  l^i  the  iT,,,"/'"'''  »''''  "o""-^ 
-•veln.ling  certain  formal    '•"'•"■'""'  P""'"'^  of 

">»'l»re    tlip    intlJnl,  ,•  »  *"'  '''"ed  Mpra; 


Com.,  97  i.|.  J90,  30 "s  \J"*-'!      8I'.S,  Savior  r. 

^?n  .lone  l^il.R  ,d"„iJ™, '""''""r'  •'*•    fep„„. 

(«l.etl,er,l.e,l"e'„dai.t.wi,5°V''?  »•    "'^   IW 
?'  "ork.  whether  ,;u"^7.'!"'l'*<-'tlyl.ee„ 

he  I..d  been  i  n'iir'7'''!Vr''"'V''»'  •'"*  «   e„ 

tinderatood  a,  hol.i  ,°"',i^°' 8^  '  "i"""-  ■"■t  to  be 
owedun,*UrictedH  *,t.i''  T!!.'  "'*.'"  '«  «■• 
thi.  character,  or  that ,  i•it^^^**^""""""'"•  of 
«o  aubmit  to  in  explor.T^"?,';*''  '*'""'l'elle.| 
P««aKWi  of  hi,  «rt  i?fi  h„  "■*  ""**  "••"»«• 
<l'ie''tion«inn.i(ahlto!.can,l.?^     •■""?  "'  ''■•'''''>« 

1095  (whether  he  »«.„„?•■  ~  W  ~  •  <-'  ».  W. 
•h<m»«ofilI.fam:.M*"°,  „;K-"'We;.  fr..,.,ented 
he  had  not  been  ,rreat«l7ot  '  '^"'.''"twhelher 

«  8.  W.  innrivil  *"'''•*"'  103  id.  745 
n..tte«  onlv*  'i';TO"*'g!k'P''""  'o  -'lateral 
212.  508.  \V  54/?.^' •"■'"''■  "•  'oni.,  1 06  id 
;t  .'  time  Mn.*V™I'i7 1"  L"  '^''^^''^'-ot^HZ 
fc^tj);  ,899,  ^C'J    '^^  '"'l""lr  on  thi 

wjtne«.'i,  Privile;^'!  ',.;„""  '''"'"''"■"  «» 
heen  "acnsed  ofanv  eHm  "  T  "^ '"  '■^"i"* 
"in,e.  or  conri,.°L.'"^  "■me,   ,n,|„.,,,|   f„,  „„« 


.-■•-,.     •■■Kieniii    and 

«  «W   489  (whether  he  h«l  been  i7; 


tiVnalitwee'ilInrovd" '™"*.'>'  !«"""■»  "'' 
t««timonyaXro5.^;'"?''""»""'»»'y 


VOL.  n.  —  9 


the  opin'ion  of  HoC" T'L^I"''''  •''••  d' 
il31  nouMn,  J.,  poinu  out  thii  < 


I M7  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXIf 

r..ncetle.l  to  bo  inadmisaibla    Spomdic  rulings  of  admiMion  have  usually 
b.en  due  to  some  other  principle  misapplied.    (2)  For  croutxamxnatu„i,  the 

fii.iiin,  Hn<l  jii«tly  i!nin|i|aiiia  of  tiii*  n<iisi>iiiiis  uf      ' 

the  riinjonty  o|.iiiiuii);  1901,  Asli.ruft  r.  C..111 
—    ul.  -  ,  80  8.  W.  031  (,,i,e.tiriui  to  mi  .,1 


riiMiin,  HHil  jiiHtly  i!nin|i|aiiia  uf  till- ntiisiiiiihsur     contnilxl-  inni    qi,.i„   -    n  in        ./>»,.     . 
tl.e  ,.,,.j„rity  „,.,iio.i);  1901.  A nif,  r.  cL'     3"' t'^i^Opifr:  'io^'H!^:^,^^:. ^ 


1  I    -■—-'■    .™.     v|iic»*M.-iUi    ill    nil    BC* 

cUBfU  u  to  Other  iinllvtioeiitii  luniiiiat  liiiii,  licM 
iiii|iro|ior;  amiroving  the  i.reteifiiig  c»«.);  loot 
H.iwnrd  r.  Com.,  —  i,l.  —  ,  01  8.  W.  7.'i6 
(ainiilar;  the  auiiie  judf(ri(  iliMrntiiig);  1901 
Johiinon  V.  Com.,  —  i,|.  —  ,  fli  8.  W.  lOO."! 
r|iii-stion  as  to  an  imlintinfiit  for  pvijiiry  un  a 
{■•rinrr  triiil,  excluilt^l ;  following  A*hi:'nift  v 
Com);  1901,  Welch  v.  Com..  -  i.l.  -  ,  «8 
8.  W.  984  (ooiistriiing  |  M7j  reviewiiiK  »''• 
"■"'■""  caaen,  approving  thow  of  Leslie 
■'— -     - '   I'r-'     •  ■    •■ 


-  _,-,... .„  „  1l.■,l-■illN||^    --jiim 

niiiiiy  tinm  have  y..u  been  before  the  Court  1 
held  proiy);  1903,  aiiitee.  Coney,  110  iil.  712. 
34  a«.  746  (to.  d.;en,l«nt,  "How  many  tinie. 
Im»e  yon  been  in  truiible  ("  illoweil). 

i.ii  *Di"ir  ^'  *''?■""•'  ?■<••«»'"<»•» Ueicliided: 
1841,  Phihii,  V.  KiiigflehJ,  19  Me.  876.  378 
(    no  particular  acu  of  immorality  or  crime  can 

i^/^'fi  7/  '*"■  """-y  »•  w;i«ter,  2m' 

4BI,    484   (lanKuage   indicating  an  aUndoned 

chamcter);    l-"?.  State  p.   Moine,  87  id.  428 

i.  Acop,  0/  I      Hf-fj:o,nin<UwH .    1878,  State  v. 

lT"'i         ''•    "'  ("hetlier  he  anaiiltrd   K 


. » "..-«,  «iii|,vHviiiiirnK  oy  oini'i- 

crime.  I.  not  |iernii»i<,le  on  crona-exuminatioii ; 
Holhwk    t-.     Dow.     M»M..    in/ra,    foUowe,!). 
^.,,'^""''3'<'ll»t'ut  Diaffraeing  Ansteen !  1831 
llllnon  V.    Bowley.  8  Me.    183  (ba.tatdy:  the 
complainant*  lutercoane  with  another   piivi- 
x,'^i  }r-?^y,  '''"'  criminal):    1841.    I.oV   v. 
Mitchell.  18  Id.  372,  874  («i„e).     4.  Vouvictio.c 
of  Crime:  Re».   St.    1883.  c.  82.  f  106  (iiiioted 
"»te.  I  488);  1873.  SUte  «.   WaLn,  83  JlV. 
lis    (any    criniinal    offence);    1876.    State    v. 
\y«tH)n,  66  Id.   79;  1892,  State  v.  Fariiur.  "84 
i.l.  440  24  Atl.  986  (a  conviction  twenty-J^lve,, 
year*  before,  admitted j  "time  may  nofteii  the 
*"*V'f  '?',?"«''  ■  '"Ofl.  but  cannot  deatroy  iti 
applicability    ;  hero,  for  illegal  liquor-sellinir) 
.p"*"*'^''"-     2.  Scope  r/Cro«,\€xa,ni»„lTon: 
188J     Smith  V    State,  64  Md.   25  ("anything 
which  »via  tend  to  throw  light  npon  hi«  chai^ 
acter     a«  to  crediliility  is  allowable,  .nl.jeot  to 
the  ducrelion  of  the  trial  Conrt  to  some  extent- 


Without  considering  the  statute ;  now  pointing 
out  (1)  that  questions  as  to  «|ieciHo  wrongful 
acta  not  proved  by  a  judgment  of  conviction 
are  im|ini|)er  aa  seeking  evidence  of  character 

although  qui-sfions  as  to  "  his  life  and  his  as- 

s.xiate.1  ■  are  proiier.  and  questions  as  to  wrong- 
ful acts  relevant  to  the  cauae  are  proper;  (2)  that 

<|iieHtioii»  as  to  mere  indictments  or  accuaations 

are  injpro|ier,  except  so  far  aa  they  indicate  bias. 

ncco^llllg  to  {  949,  ante ;  (3)  that  an  accused  as 

a  witiieM  IS  in  no  less  favorable  a  position  than 

on  ordinary  witness;  Paynter,  C.  J.,  and  Hob- 

oon,  ,r..  diss.);  1902,  Triibne  r.  Com..  —   id.  _  , 

66  8.  W.  718  (question  aa  to  whom  the  wit- 

iiesa  lived  with,  held  proper):  1902.  Aahcraft  v. 

Com..  —    id.  -  .  68  S.  W.  847  (question  aa  to 

tt  pnor  arreat.  exclude.1);  1903.  Heiisley  ».  Com., 

—    id.  —  ,  74  a.  w.  677  (questions  u  to  prior 
Indictments,  exclmled). 

L-)UlsiASA.  1.  Kxtriiuie  TeMimonyi  1843, 
Stanton  V.  Parker.  6  Bob.  108.  109.  mnble  (gen- 
eral pnnciplt.);  1852.  State  r  ParVer  7  fj  i„  n  ~ i\'""-.'^'X^'  "^  —  ■■■••■"M  neeii  111  JBII  Was 
83  8'5(exc'^^u/i;ng"7,rllSr.r.",o';chXl""  648  M^'aiI  'sa'^^ll'T"  ?'  Th-yer^S  i.l. 
and  regarding  .8  not  thereby  excliid«lte.tim„„„  ?  .  1  •  '**  V'"'"^''"*'"  excluded;  "that 
.hat  tL  witlJesa  had  th"  .W?i^of  d  fS  ^ /"I^V*^  rl'j*^^!:?"''''':'''  '"  «"'"  "'• 
ing.  extorting,  and  cheating,  and  that  he  w«  L/^T^?,.T""'  ^'fT^'S  A»,u:ert:  1885, 
idle  and  dissolute  and  liad  ew  I  aaMciatfoiTa^  »/  /il  ?  p  I  "l^"""  <?»"«=""■);  *•  Cmnaiw. 
1892.  State  r.  Jackson.  44  id  159  161  10  8„  ?C1?/  '  '^'''-  ^'":  '-  ^^^'  *"•  85.  I  5 
600  ("collate™,  facta,  inVpirtiJ'L il,  ries^^^  fc:"  '8"9"4  °McU,;;h1  r"V"'r"«?"^'r 
to  any  particular  act  or  any  iiarticular  oaMT  M  Vn  i.i  in? ,  k  T  "  »•  M"'eke,  80  M.I. 
ciates."  Excluded;  here,  the  ^itlrw  lewdTi  t';  ^n1^-n?u'ry'"Sr  thi  "^'^i*""  ^"^  "'"  J*"' 
cnminala98oca*.ion»):  1893  State  >>  Tavl^r  «     l.v  P*"'""™'!'.  <>'  jhe  State  pnson,  or  any 

M..n>h7.  45  U.  An";*58  960.-96i??3  S?  Vi  8  Pi  .k""r94'^m'±.t/:^:,'*f  ?""'■  "■  *'*'^"^- 
("  Have  you  ever  lieen  arrestwl  for  stealinat"  «f  .L  '..  '  i  ■ '  "f*  (bastardy;  interc<>iin.e 
Hllowe,!;  (he  trial  Court'sTiT^^tion^^trolfiL  ?m~ach'^3i"t  "'is's?  V"l"'^-  "»''-*''««  '" 
to  prevent  "un,«sonable  or  ODDre«iiv.  em»?      Tr'na^ular  .^-tl'-S"    ""  "i  "".",7-  »  «"■> 

•  Vi  t"™*^"""  •>■«  of  misconduct  not  ail- 
miasible;  here,  falae  accounts);  1859,  Holhrook 
V.  Dow,  12  id.  358  (.jnoted  in/ra);  1870,  Coin 
e.  Regan,  105  Mass.  £93,  lemUe  (raiw ;  forme, 
aeclarations  of  pregnancy,  etc.,  exclud.-d);  1072 
Com.  V.  McDonald,  110  id.  408.  »emble  •  188', 
Jennings  ».  Machine  Co.,  13S  i.l.  694  5<>i 
(here,   coinmercial    dUhonesty ;    "independent 


to  prevent  'unreasonable  or  oppressive  cross- 
examination";  yet  on  re-heanng  the  Court 
shows  Ignorance  of  the  distinction  between 
cross-examination  and  outai.le  testimony,  and 
leavea  the  rule  uncertain);  1895,  State  r.  Du- 
doussat,  47  id.  977.  17  So.  685  (assumption 
?«»2IJ'*'"''  ^l  prow^u'inR  witness,  excluded); 
/     1  f^     '■  *"'."'?™.  48  '"!•  828,  19  So.  668 


(a  defendant  teatifyiM«f.°rliim4lfone;ti^  i..T'  =»^"'«"'«'  ••'"honesty ;  "indep,.nden 
whether  he  was  tC*  cb«  Jed  w  h  \no.W  !,7''?,T  "'oP*?'""'".''*' "^  ""«■""»'"•'  "'"' 
offence,  «imitted):  1901  S^^  T  H.Ik  105  17.^^/1.  ?"  ^"C  ""^  Cro«.e.amin<Uion :  tl„. 
I-a.  230.  29So.  725  (trial  Court's  di!l.nn  f*"'*  "''''•'••."' """'huwtta  has  been  mark.. I 
/«  (irmi  (.ourt  a  discretion  by  wine  warenng  between  the  two  types  of  rule, 
1133 
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rule  of  the  trial  Court's  discretion  i.  /.„  „ 

adopted     The  discretion.  hoZTuii'^JTJl-  "'  'T^  ''"  '"^^  -''J^'X 


.lewritwd  M  (S)  «i,.l  (3)  ,«/i-,  i,i  I  983  _,■  . 
U.tw«.„  the  r»l.  l™vi,.«  .1,,  A..  u..,„r,„,.Ti  u'; 
■liiKrftioii  of  tlie  triul  Jii.lw  ,,,j  ,1":    ",,     "" 

reHwitiiig  on  cliiini,t.r.     In  jsja  in  H  .1 

•■  Crocker.  7  Mete.  2uA  i .  t|  „  ^.i  '."  "'"""^ 


tiiJe  of  troM-emniiuation;  in  ul,i,l,  1,^  1 
'lueitioim  u  a  in  "  to  test  the  1  ,i.iil   7     *    •' 

.onfuMon  «..m.  then  to  h.v,  .tlrti  I  with  ,  ° 
o,HD.o„  in  C..m.  V.  8h«w.  4  lu,h    sia    jg/J  " 

opeu'letten.'lfX'rfel  ;'i„r  .vtrfij 

L'TOIIIIlls    —  lint      »..>     .1    J"'".""*    ""»    on    two 

;i;:.ni:^;i:'r^ct  j^^i^^!' thi 

t  the  ex..l,„i„'n'    The,    in  Com   f  i"  ""'" 

10  1,1^  MS,  Mr  (1852).  aml'So^r'^'irnNl' 
.'JO,  532,  questions.  exoliidi-U  below  lltntlL 
wviiiil  Miiniom  ity  of  a  witne*.  ro,7i  "'* 

ti.M,  on  a  cbaige  of  n-"  iv  .H^^' ""*  V™^^"" 
l"-hl  to  have  l*»a  withi . Tlk   fi"/°"''"'.  *"« 

.i.e  .rial  Court  ;i.:[t:.il:i?„„'rv;.?;;r.'.r; 

to  a  «itne»,,  nlloiml  l*l™fv  i«  ',„  i*"  'i'"''"'"'"' 
.  vpll.Hl  f,«;,  the  h  for  ZiS'  'Ve«  h*!  1^""" 
r";i*.-j  Iho  trial  Courf.'i::^H"orwt  eon" 
•  ••■le.1,  h.ithereitwaa"enrrie.t  too  f,r  "  J       "" 

.tr!^^^'ofn"l', dill's  "T7  """  ""'«'"" 

I'uw,  12  id   357  ,; J  "•  '".  "»">fook  r. 

the  ».  i  ■  •  role  «)  of  t.lT"T'  •'  ""°»-^!  •"J 
l"'l  J"wn,b;<&*,^'«J  *''=?','»■«"»■«  clearly 

B   8  n«  tenmiony,  to  prove  puticuUr 


?fn-!::^^:;^t::;;;;»;j^j;w.ty.^ 
^^^:::C'^..:t£'^^'•••  ^;;:'''« 

Mrio'rsrr?-^^^^^ 

liavo  bee,,  ii,„.l,„i  '","""•  '  X^luded  M„w    ,„ 

di^-'rettn        W^'  Co.?  7T  """i"'«  "'""'» 
B93  (raw  •  fon,.«i  fVV  '   "''«""•   103    Jla,fc 

orin3.;,!:™"„e,!Z.""f--  "'"'  ••'""-ion. 

cited).  ,„T'o,l? '"  r;;" ^sr '',''''""^"«' 

ever,  queationa  a«  to  .  fo^         .   '°''  1"^'  •"'»'• 
•  filuea,  an"'^  «°  ««or"ier  attempt  to  auborn 

withintheditHi-^oftter" '"•'■'  '»  »* 
M  "collateral  an  Levant  "  T."" '" '"'''"''' 
Con,,  r.  MeUonal.l,",,;'";  •  .or";"''"  "'='• 
tiona  to  the  i,r»«e.iiiti.  '"  *™  ("'Pei  ques- 
con.n,on.ellVrn;:;rili:'^°  ''?;.'"f.  '"-'"  » 
of  the  trial  Court  in  eL.  mfT.  ^''  "'"  •^'^fction 
the  inntter.  he,vhav„?j  .'"'•'  "*•  «""'lioned, 
if  any  at  a  1    ...        ?     *  "■'>'  "^n'ote  U„,inif 

cha«i^y."f  •"•;,r„J;'j^,"7'  ^'-y-'^f?; 

c«ty,  .on.  .'k  ,r;T,tf,f'^'  '•"«  .'-•»"""e"i«l  hon- 
il^ified  way  "  ere  h«  ?  •"^"•'?  *"  """'«  "n- 
consider;  wh';,her  theri  aCld'.  ""■"'•"  .JV^^  '« 
to  the  relev«n,.y  of  S  f-  *  ''*'"''  '"»"» 

wrve,!;    whether  th^f    T^  *"  ••»l"^e«,lv  re. 

■nation,  waa  not  intimated  !,■;„  l'"'^''•?''"'• 
tlie  matter  .een.a  to  l,.?nL  '""'"3'.  in  1888, 

coriiiht  offer  ton,,.  ..1.  ^"^J"""  "mki'ig  > 
foun./ defiVent^then,  ."^  ""*«'"•  '""'  b^"' 
tion  of  the  Te.'t;rK:rhe  :,"?„""■'  "'•  ""'»J"c. 
•»are  that  in  &TXn,l^,  1  '•''°''*"'"'  ""■'"•* 
United  StaterthiaL.,  1      r    '"   »°"'*  "f    »»'• 

i«.  «>n..,ii^eVc^albi'e■l  t'i"^-;:"'''"'"''''" 

out  ,,rote.ta  that  the  Cr,;  '"""?  "<"  »'"»- 
Jtricted.,    In  M:Li!:h'„re«,"tu'';;^e' L'l  "' 

hi.  pirt  in  tU'^ttt'i ','.L;:,f  "'!{•  ■"«•" 
on  trial  .  .  Wea™i,n.;.«  1.1  ,  .  "'*  '»«»« 
"J   partiei  oi.tht  ??'"'"'*""' witr,p»,ea 

obii«e7?,n„::5'e",.^h7oiS:™/"'r  •*"'«? 

But  in  the  Mme  volume  th.  1™'  '^•'arKea." 
reverte.1  to  ■\t»Ta!^t  ""'  '''»''*<'on  rule  waa 
322,  IS  N    Er-k  /''"?"  ••  °  ''*'•>■■  "6  id. 

held  iniM-uianlf  .!?„.     1  oy  otftep  persons. 

Court-"  AiX:,.''co,;\"'8!S«  of  tr.  trial 

;»a  it  is  hard  to  «aywlnit^.  «"!!,'"","'"'»' 
•><••     Since  the  tlL^L  ""  '"'"'  '"•''«   »  to 

l^n  ria^hid  :  ^^"'82""'  "r^"'""'"'  "- 

276,  65  N    E.  Ml  /.  •  ?";,  "■   *^o«ler,   182  id. 

1133    '^''•^  '»'  ('"«1  Conrf,  discretion  "i 
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to  the  detriment  of  the  UW,  certainty.    The  eontmt.  nerertheW.  i.  clr«r 
between  this  and  the  rule  of  .Uolute  prohibition,  on  the  one  hand  (which 


)rn'r«l  wntml,).     8.  Pririhgi  agnliutDitnrm: 
I*-/  Aiuutn:    1811,   |»,«,y,   J.,    |,i   Com.    i.. 
Turimr,  8  M»tc.  24  (prirlliv*  r«wgtii»~l);  ISSa, 
C>ra.  ».  »i»ory.  10  Cuih.  635.  637  (Ivlt  uii.lr- 
n<M);  gt.  ISM,  c.  848,  |  8  (in  rlwtioii  in- 
<|iimit»,  no  iwnwn  U  to  li»  cxuninl  hraiinw-  an 
iin«wfr  or    locunirnt  nuty   "ilii^niei!   kirn  or 
»thrrwiMran<lrrhiininr«nioiM").    4.  CunrifHim 
if  Crinu:  Piib.  8t.  1882,  e.  168,  f  J9,  Kpvi>P.| 
I.IIWI  It»03,  0    176,   I  31  (>|»ntr.l  „hU,    1488)- 
1S«7,  Com.   9.  Bonner.  97  Mum.  687  (iMrwnv, 
l>rrtkfB){  and  ■•nterinn,  rmeiiinff  ■  priwiirr.  ail- 
niittnt)!    1848,    Com.   r.    tlnrhnm,  M  iil.   420 
("  conviction  "  inrolrra  not  merely  tlir  venlii't 
of  the  jury  but  alao  the  jiiil((m.iit  of  thx  Court): 
188-1,  Oerti  v.   FituhhurK   K.   Co.,  187  IJ.   77 
(•conviction  in  a  Pnlrral  Conrt,  a<lmiit»<l;  more- 
ovar,  " the  atatute  nuta  all  ronriitiona  of  orinn 
oil  the  aame  FnotinK.^'  iiioluiling,  "  it  wouM  awm, 
thonB  whii'h  formi-rlv  iroiilil  not  have  horn  ait- 
niiaKiMo  at  all');  1900.  .Scnnnoll  ».  R.  Co.,  178 
il.  170,  67  N.  E.  S4I  (conrictlon  of  prime  umler 
nttatiite  afterward"  hrld  unconatitutional,  held 
admmiWe,  the  effect  to  lie  for  the  jury);  1908 
OCoiinell  V.  Dow,  182  id.  641,  88  N.  E.  788 
(mnrii'tion  aa  arcewory  t'>  lirihery). 

MlCHiOAN.  1.  Ekrinnir  TaUmmty  la  ex- 
rlu.l«.l:  1887,  Wilbiir  v.  Flood,  18  Mi.h  44 
(in  Reih-nil);  1879,  People  v.  Kiiapp,  42  id.  287, 
.1  N.  W.  927  (aexuni  improprietieii);  IS80  Peo- 
I'le  r.  Whitron.  43  il.  420,  6  N.  W.  454  (pma. 
titntinn ;  decid>^l  on  another  point);  1881 
Iluiniltaii  e.  People,  48  iil.  188,  9  N.  W.  847! 
«mWr  (bwtardy  pro<-ee<liiij(H;  int<'nv)iir.«  with  « 
thirl  |ier«in  at  adLitant  |ierioi|);  1882   Driscoll 

':Jr\L*''  i^  ''';."*•  "  N.  W.  221  (,rime«); 
ISS-J,  People  c.  .MHUtaiinan.  80  id.  15.  21  86  N 
W.  797  (.rime.H);  1897,  KinRston  v.  H.  Co..  112 
id.  40,  70  Jf.  W.  31J5,  74  N.  W.  230{dninke.ine<«. 
et(!.).  2.  Seopf  of  Cnm-ij-amiwUion  :  Tlio 
wtiMfaoiory  rule  of  Wilbur  c.  FI00.I  ha*  Ikh.h  „d. 
hereil  to  with  fair  c  >iiaiMteii<'y,  except  in  p,.„ple 
f.  Milla,  acarelesaa'ierratinn  which  oiiglu  nerer 
fj  have  o.ciirre.1;  1867,  Wilhiir  r.  Flood.  18 
Mich.  43  ("auch  cnllutenil  mutters  ax  mav  eii- 


feiidan  ,  by  imkjDg  a  .talmieni.  did  not  Income 
an  """'•'•'y,  w  »n«.),  1873,  B«.be  r.  Kiiapp. 
U  i  .  53.  72  (dUr.tinM.nile  applie.1,  here'!/, 
ad  lilt  mie,tioiia  a*  t.i  i.exiial  miacondiict,  in  an 

89  id.  18J  (whether  he  ha.l  l«en  cbarml  «ith 
.nine,  or  h,.d  d«..rte,|  fi.„„  ,|„  „,„v,  ,TV„a^|) 

■.,'„  ;-«T.' '  '•  ?T-  *'  '■'•   '»'  ('"mirmli.. 
into  |«at  Hfe  arnl  character,  held  to  1«  larwiy  in 
tie  trUI  Conrf.  di*rvtior,);  1878.  SannTe,;  , 
People,  88   id.    218  (fun.Mr  ra-«ality  of  an  in: 
former,  in  deal  n){  wiih  the  defeiidanf,  in>inire<| 

li.h  til.  "  *'''•".'  '"  '»  •""'»'  ""l"-»I'rieti« 
«  Id.  420  5  N.  W.  481  (nne„ion.  a.  to  pr-.til 
tntion  .llowe,l),  ,880,  ll«,.,|,  ,.  Nile,, '44  id. 
8<»,  7  N.  W  192  former  eLrgi  of  theft,  ait- 
Hi"  7*"  ,r^>i  If.*'-  """^  HiUndVn. 
«^  i  >    i«r""o  *  "'•l""i»>'  i"  di«-retion.  af- 

milit'  """*'''■  <'■•»»•'•''.»•:  qireation.  n.  lo 
llicit  Intercouni.  by  the  coni|.lni„ni,t  iH-voml 
the  iieriod  of  geaUtion,  «dnii»«iMe);  18S2  Dri, 
coll  r  People,  47  io.  417,  11  N.  W.  22I  '(«Vr.!,t 
f*  robhery,  ,d„iitt«.l) ,    1890,   Helaig  r    |,„' 

eZ^Vi  "  "'•|*='i''  *t^-  *•  '<»33  (.?re.t  and 
conviction;  e»cliidinjidi«..r,tion  H(Hniied);  1892 
Jn?'/  "•  ""■""""•  98  id.  69«.  63  N  \v' 
725  (woman  a  iiiichaatily  ;  cumulative  qi,e,li„„; 

J^?BQ-V"'""''^' A '".*.'  ^'""*''  '"I'iretion): 
,.1  .•  ,  J"^',  r  ^'^''  "'•  ^'  »2  N.  W.  10:111 
inl.»  It  \"1.}^"  ■.'^'"'  '"'  •»<"'"•'  '•rime, 
SL  V  Jli  W'.^r^^'  '■  K«h'er,  ih.  625.  630, 
W  N.  W.  826  (vrhetner  ho  was  in  the  habit  ..I 

d.  «30.  63^  54   N.  W    488  (croaa-exaininatio,, 
to  thaatity;  "lack  of  chuntitv  cannot  Iw  UNe.1  to 
imiwieh  the  creilibility  of  «  female  witness' 
nothing  Mil  nbMit  the  trial  Coiirt'a  dis.reti.,n' 
aeven  deciaiona  pite.1   from  other  jiiriwlictionH' 
none  from  Michiitaii);  1895    People  r.  Sntlier. 
I.nd.  104  id.  «8,   62  N.  W.  5«6  (how  ,ii!!m' 
'         "  "'      affair,  e^e. 

.- .     .        ....v,..i,   „c  „„„   ,,„„  arreateil  fur 

beingdmnk  aemi/e,  ndmitt,.  );  1897,  KiniM„ii 
'•''•Co.,  112  r.l.  40,  -0  N.  W.  315.  7(  N.  W 
230  (aa  to  "what  bin  pant  life  bml  Iwn  nnj 
whatcom|«ny  heha.1  kept  in  thepiat,"  allowed 


able  the  j„rv  to  appreciate  the  r  [the  wit  ."ieH-l      Z^  Thl  1  ,*''   ?^  l'  ^*  '  '•"■  "'"" 

fairnes.,  anY  reliability  ";    ".  Urge  latitX  il     &  O.Sj  .  "^H  ''™"'«  "!'""  »••*■  ""■«! 

Riven.  whc„  ci„,„.„sti„cU  «*med  to  jus'lrviJ       '  '       •'     "•'  "''*■''"  '"  *""'   '"'"  "'•'•-'"• 

in  allowing'  a  full  iiiquirv  into  the  hisforv  of 

witnesses  an>l  into  many  other  thinga  tending  to 

illuatrate  their  true  character";  ao  that  within 

the  trial  Court'a  diacnttion,  the  quextiona  may 

cover  "all  antecedenta  which  are  reallv  aiifniH- 

cant,  and  which  will  explain  his  creilibility  "j 

her»  the  fact  of  former  confinement  in  the  Stata 

Pnaon  waa  held  adniisaible)  ;    1871,  ArnoM  v. 

Nye,  23  id.  295  (Cooley,  J, :  "  very  much  ought 

to  be  left  to  the  dia<>retian  of  the  circuit  jiid«  "; 

'I  when  the  evideni-e  may  or  may  not  have  lieen 
higniiicant,  acconling  to  circiimsUncea,  arbitrary 
rules  of  adintasion  and  excluaion  .  .  .  ahoalil 
not  generally  he  allowed";  her«  the  witnesa' 
character  waa  being  rehabiliUted);   1872,  Gala 


2  iV  \,J'.  ^"'f]'  '■  '»'■""•'«!.  112  id.  291,  70 


U  ■■•»..  i  A  ""»"•"?''  eit'imiiialion  into  his 
P™  '"'•„,  ^'!'''  P">F'-|!  1899,    People   r.    M.  . 

tiT'r'?v  'I-'-,  ^^  •*■  *•  »"  ""f  •"  '"*■''■■ 

I«  v'iir^*-  f^P'".  '•  Ootsha^l,  123  id.  474, 
-.  •  -A  *'*  ('P"""""*  ««  to  witnesa'  attempt 
at  suicide,  wife-heatiiig.  arson,  etc.,  ex.liidc'l 
r»..*?K  t  «"»»-f""''""  l""!  no  expectaii,,,; 
that  the  facta  would  las  admitte.1  and  the  attempt 


..  P«.pl.   28  id    157  (qnertlon.  a.  t;,\„:,„     Turn.;,  12'i  W  "«  MTw'ltr^T*  ''r'''"  '• 
««.U.  .to..  «cmd«l.  m«,ly  b«»u..  th.  de-     to  pr^^  to".2;.l  ^itS;-  ',Iloild)?"i'wi: 


If  977-M6]  CHARACTER.  FROM  COWDUCT.  , 

I-ng.  r.  Wlnni,.!.  Ka  i.i  .it  .,  „ "»wea;.     (a)  The 


I-ng.  r.  HU^M.|.  K'fl  i.|,  «47,  si  N  W    log 
(how  May  tluw,  ti..  «•,!„..„•  l,,Z"nl,  C.,' 

.,.u.i,.atio,.. ...  ci.,.m......  iniirrri:)"  'rr- 

.M.U.n.  71  1,1.  30l»,  as  N.  W.  Dir!  iAVJ*^,'' ,!: 
L  181.7.  ..  282.  fW  (.,H,.,*lL;77«.,'; "•"''• 

;.5.»H.,:  i8«7.  wiib..r  iriir..'VM .:;'":; 

..fm'v^;r/i'i7i''"?v'^''''"*''""~< 


"  •  «««  ('ll.h.riii..|it  or  Hii  Hltorn,,)-  1M2 
ntliiicm ")  ■  '"''•'  V    niiiior 

...1."..  of  tl„  trial  cJrt  ,^,^;:  M.'mm 
voii   not  Mpal  a  aim    .i..,-   .i     '         '    .''"' 

xr.  ill.  19.  88  NW    mV  f     *  '••."•""•i'-k; 

i"""«f"if  ...v  died  diKiirtio,,  L,;'*^*!,,"- 

WmMmm 


not  to  obuin  for  «it..t^      i  7  •.*'*"'»'"•«• 

on   the  |.ri.., i,,l"  of  «  M3    ST.j''"''  V'!""" »". 
'^mn-fxiimnuttum  •  lorn    s.  .  , .    """f  <7 


vow,  iy„,rrii^"  ,"''*••';'•'•  "V  '-I  l-rol,.„  |,i. 


ST'1'089*?''   *"•»"'  "•    """^•.       8  i'l    92  "23 

woman,  but  not  "  f,ut»  ibi.  hL  .  '.'"^^  °f  " 
for.*;;  amirb:  ,tX"i";,2;"t««on  ther.- 
wpuution  for  truth  '^  w      "    '  ''">">«'"  or 

proieMM   of   ,1£itori!i  •■"■''."  !"""'^>-ofotb^r 
1188  '"•toncal  uiaeli„iu.u^„, .    jgj^ 


t  W7  TESTIMONtAL  IllPEACHMEKT.  iCwr.  XXXII 

reared.    lu  -mc.  «,  f„  „  it  wm  »«,|«1.  I.  b.tU,  «ndi«d  b,  ZrulTS 

fir«%K;.:f*';{j:irji  11  •»<•.-  ru,"s..^z  "\'*.£i*-  '•«Mr»»o-'..« 

,.-1..  lui   n_i u'tT"  T-".'."  J«"'     ""I*  »'  Hiilx.  numik  1  190.1,  Hutu  V.  Tbarnliill, 


i  w'  .?.?■;'"'',  ••  ,»«* ".-ll.  IM  10.  4«0.  41 
».W    AI5  (|iii  Inquiry  inl.>  doamtic  InMiblN, 

M.  lOi.  M  8.  W.  Ml  («  ,l.r.B.Uut  uC  IS: 
•Una  .-.n not  \m  (•r.*....i„iniii«|  to  otbrr  offlncM 
not  ihmwiMg  liKkt  ..n  lli..  „,„  ch.rgKj  j  wm. 

-■*  ?/« Vlli  !**"•  *"•••  .'■  ^y^  -  '•'• 

—  ,  7«  ».  W  »79  (iro«i fMmlnttloii  to  ■  fr. 
ra«l.  »itn.«  luviuK  «u  ill»itiiiMt»  eliil.l.  h.ld 
•n..w«l,l.  Ill  Jlk^^Ktioii).     5.   /Vii-./«,  „mi^ 

jiT*"'??/,"*^"  ■  ••*••  «l"n"'tl»rr.  Hl.t«. 
M  Mo.  115  (recorfiiUwl ;  but  only  („t  iimttcn 
iiot  fonniiig  «riy  yut  of  tim  Imu*  to  )«  triwl  •  • 
lifM  i-rrw-iiM  in  ,  l«,w,|y.hou»  wm  heM  not 
.■o»«r..|   by  the    ^nn\^c)  ■    igw.    MulLr  e 

i.".''"'.n/,'**''..'*.  '•*•  =*"•  •'«""'"«  »  Mo 
«.'"■  <"',  <!rP'"""t'»(C  th*  priril«K.);  IMI. 
Ht-t«  r.  T«l  «,tt.  It^  350  (iiiii„,l,!i'tbi,t  th« 
l.rivil^jp.  applia,  ,h.«  infmnv  i.  JRnciU  ii.. 
v..lv«l  ;  rt«v.  8t.  lg»,  I  4««o  (.itne.;  .«. 
Jiiiiiii.l  ««  tocoiivlitkiii  fonrinw  "mniit  uitwer 
:"iy  'iiieMtioii  rplivMiit  to  that  inquiry")  4 
<.««r„|,^„  ,//>.,*.,  1878,  H^„  I  „•;';,    ^ 

:«ltt*l,:  ISM.  8ut,  ..  T«ylor,  »S  Id!  240,  M' 
«.  w.  570  (*  iiirre  iniulf luninor  or  WoUtlon  of 
loc-«^   oiUjn«i,e,.  .,..lu.l«l ;    h.re,    fr*,u.nling 

5i-^  ifi"  w'  Vl?'*'j-v"'"**-  -•  Mill".  100  i.f 
«i-i,  13  .S.  W.  83a,  1081  (of  any  trim.,  ui- 
miwihle  ;  hern,  that  he  h*.l  Iwfu  "in  th«  wni. 

il  8.  W.    449  (th»t   h«  hwl    bern   in  Jill  foj 

6W.  J6  .S.  W.  65a     Mm  «r)  ;    1894.   Stile  > 
Sruith.  125  id.  a, 28  8.  W.  18l'(or.  filoSyTbui 
I  i7«ft* ,"""  n'i»<ieni«i»or ") ;  Eer.  8t.  1899, 
I  4«80.  Laws  1895.  p.  284  (quoted  ante,  I  488 
-dnmting  «,nr}e,i„ii  of  ,  ■•  orimi«.l  orfrm,  ") 

112J  (r^tricted  to  infanioiM  cHttut;  Mcludinc 
»  convutioii  for  gambling) ;  I894.  Oaniu.r  »? 
R.  <o.,  1.15  j;l  90,  M  8.  W.  214  (an  "in- 
r»mou.  cnnie,  but  not  *  mi«lfme«nor :  here. 
McludinK  a  loi.vittion,  for  dixtarbiiis  the  neu*. 

«t'w"Sir;  'ir  -  "-t:1l\'^K: 
OSS.  W.  659  ('  conviction  of  anything  le»  than 
»  felony  d,.-,  not  im|«,ch  .  *it„,„");  ,90.1. 
Hbite  r  Blitz.  171  i,|.  ftso.  71  8.  W.  lo«7 
under  Rev  St.  1899.  1 4680,  Uw,  1S95.  «,»ra. 
he  conviction  may  h.  of  any  criminal  olTeWe 
ncluding  ml«len,eanon^  for  iinpea.hinB  either 
the  a.wu««l  or  any  other  witneas ;  prior  deciaiona 
repudiated  ;  the  .Utute  hel,l  to  Lv.  rh.nZ? 
tU.  U.  ;  1908.  Chout«a  L.  k  L.  Co.  r  ChS 


•  ,  -.*■  *•   'W2  iroltovinu 
174  id.  S«4,  74  ii.  W.  83'.t  (convietJon  for  gam 
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bUutt.  a  nilademaanur.  a<lioiit«l), 
I   1   .""^".V^'-    '^•^-^    TaHmmg  i.  n- 

?•.«.';.  *■  *"*  '!' '  "«>-«<«<"i>««<t<«i  c.  t . 

7  */i  !^'  '^ffL";  '"f"!  '*'•''  •  "I"'"'.  If  Mont. 
1  •  V'^-,.'?*  (•«''''«"ng  a  Mri«  ol  ..uealtona 
ii.vulviiiaallkiiid.of  .UKmdini,  waiter.);  1899. 
mate  ».  Sellojr  ||,.i,.  -a  u.  339.  65  Ha.*.  Vm 

I899.  8tat«  ».  8ba>U«ll,  IU   669,  67  |W    281 
j,*"- **'"!"  '••  !"•''•  >»"«.  •Iloaad  on  th-  rmt,(. 

P.  1896,  I  3101  dike  CI.  0.  «■.  I'.  |aO«)' 
Pol.  C.  1895.  I  2«l(,.ri»ilnp.  --Il.he.1  IvZh'. 
inoiiy  liefow  M.|»tive  ■oinmittee);  |Vu.  r. 
l«»i,  I  172  (privilei;.  aboliahe.1  011  trial  lor 
|iro.Mi,in<  leffialative  bribery) ;  1895.  8ute  r. 
Blaik.  15  Mont.  143.  S8  f'ae.  «74  (piivile*, 
re.i)){lll<nl  ;  here,  a  lonviotion  of  fei,,,,,)  4 
tnawrtw*  «/  Crime,  C.  C.  I'.,  |  .1379  (.oi.vi..: 
Hon  of  "faloiiv,  •  admiaaiblel  I  P.  C.  112)2 
r»  pewin  raiivirte,!  of  any  oirence"  iJ.oiii. 
patent,  but  "the  conviction  rniy  be  nrove.1  "  I,, 
mpeh  hlin);  1896.  State  r.  Bliek.  .1.^. 
(felony,  ailinitteil).  '^ 

1894,  Hill  ..  State,  42  N.br.  m,  80  N.  W.  Ulrt 

' .  '*.i       o'";"  "^""  •""'  *''™'»  '•"JI  «"">-"l. 
urn  UK  B*.    ,    Peopi,.  N.  v.:  h«,«  a.lii,i„i„K 

?aJ:*''I?'  •*  *°  •"T"*'  ""*"•  '»'  »««ran.v,  et. . ) ; 
189,,  Myen  ».  gtata.  61  Id.  617,  71  H'.  W  M 
("!"•;  rtpeated  inainuationa  of  iiuchiule londn.  t 
of  the  i^oniplalnant.  wmAA-,  im|iro|«.r).  3  /v,,.. 
tlVtagaiHM  Dvfnci^g  Aiuiitrt:  l,>t94,  Mill  r 
.,?.  >1ff™  O'lt"'""''"*  that  auch  a  priviletf., 
exiHta);  Comp.  St  1897,  H59II,  6912  (answer 
which  would  tend  "to  e,|M,«  him  to  publie 
foTIIr  ri'    "?'  T'Jr""'''-'  ""'l'»  '"'  ••'"'Vic. 

87?  Lw"w  ■!•«?"  ';  lUwIiiiK.,  80  Sebr. 
I„.V  1  •■  ;  *  <«">»'«""'•  foroff«iic«  be- 
low felony,  Inadifiiaaible  under  atnliiir). 

Nkvada.  I.  Sitriyuie  Ttdimnnyi  1878 
Stat.  J.  Urkin.  11  Nev.  314.  830  f"ai*;ili; 
•eta  of  Immorality,"  „clude.l).  i.  Sc^  „f 
Cromjjra,ni„MioH:  1878,  8ute  r.  Huff.  U  Nev. 
17,  2S  (romier  arreata  and  convictiona  for  Ut 
tery,  exrlude.1;  th*  qoeationa  muat  "legiti- 
mately aire.'t  hia  cmlit  for  veracity;  .  .  no 
leifitmiate  inference  of  the  untrothrnlneaa  "of  a 
witne,*  ,„n  Iw  drawn  from  the  fmt  that  he  haa 
."*■."  .';""*lcted  of  rre<|iient  amiiilU  and  Uit- 
terie,  )  3.  l>r,nU,j,  amind  limp-arinq  Ah- 
««™..  1878  Stat.  r.  ¥nff.  ,„,,^  (..rfviCe 
rec..K„,z,.d);  Oen  St.  1886,  {34K  (like  ...I. 
n-    C.„l'.   12085).      4.    Cmnrtiot   of   Vri,„r  ■ 

State  r.  Huff  (lited  »i»pm). 
■     Nkw  Hammhim.     1.  firtnWe   Talimo,,,, 
^J"^"}!^,'  ^^^'  ""'"  »•  Moulton,  21  N.  H 
688,  692  (frequnt  iotosicatiou).    a. 
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•••7 

kind  «nd„  T'  (  "„"^  '''v"*!  "17  '"  »'  •"/ 
w  iinm  th#  kind  of  cntiiM  ariiluldr) 

i:i:ti:?^tti;;7-:r'3.  for 

(-m^;  5«6.  LrZ  2.  T.r^  V^"  „"•,  "JT 
lOfiw,  f  K7B)  «,„  correct  y  undemtonl  l,v  •k. 


.Ulir  cUr|»d   iui,«,„i  ',»„,„„,  .(."J  ""'^ 

il'lj')!  U7r.  Outtoma  ».  Men*  6I|M  im 
(•■  »«,-ril,  r^uktod  by  .ZTd  judkUl  dtt 
.  r...  «»   .  ".  qo-tlo.  of  h..,  toVd.,.™  ,„„i 

rwrM";iiV'.'*';;;'r"-'*"' '• -^  "^^-^  •'^^^ 

«n.l  injary  to  b4Nilth  by  Umg  ..uJiiJT^'T? 
.K.I  forw  fr^m  rv.ry  h,mm  h.  o«.u,JS  with^ 

■1  that  dirKiMii  .u  .  ,|„„ii„„  „f  ,„.,  to  »«.  J; 
l.m...«l  «i  lb.  trUl  term);  1895.  U^r, 

|..u*  of  Ko«d|^  .,ur.tlo,..  «,  to  lrf.„,urf.Z.n 


....-,  ..   „....„„   (iiMiiini'licr;   that   ha  iliil 

* ...""';'  z.:."^-*.-"™""' »» of  th.  dr. 


I.iid.i7ii     V    jTV;-— '••niinaiion  or  th«  Uf 
•wen:  lUi,  C  ,n..i,t  ..  Bruok.,  13  N.  rf  V, 

IMS,  Ch«i»  ».  Blo.l«.tt,  10  N.  H.  22   24  lh.U 
"f  tb.  |.ii.,c,|.lr  of  I  l»7»,  OMU;  probaWv     hf 

..... .Kici^Djisio.  Hoit. ,.  IiS.';fTd.'m 

mittr.  );  1898,  Rooji  r.  State,  68  N  J    I^  4To 

s    .'*"•  'u^i'""  '"•"-«"'-'»   «elud«i)    1M2' 
Jttate  ».  Bark.r.  «8  id.  19   SI  Atl  "mj  /.        fl 

';;;.>.  i.„e„t  ,„  kill;  ...leltTo'?  ^' Jdi  „Tn 
n  .r«„-ex«iM„mtion  a,  to  prior  act.  of  rMe„« 

'f",'«i, ""!,'"  J'nnony  with  the 
crunuul  conn«=tion  with  otht^*!;^  ^^ 


..— .  ..„._„,  inai  n  ,n,|y  ii»i»on  waa     n„.,.<.  .      <r   7"       ™"^"j  uiiiirm) 

|7or^M-^^^£--S 

that  it  wa,  only  ,he  extrin.i..  t^tinnmy  .h^t  S 
meant  by  them  to  be  exriu,!,,!/ Vs, .  \:„J:  " 
i;.  U^  13  Job,,..  804  (rhat  e  »?,  ."^'''wt  " 
h«l  hern  .  public  pro.titi,t,..  e,c  ., IH     ",hl 

notadini««,l,le.Ka!,„ta  »(,„..«,",    ,s2;r"'" 

!j  "«■  IS"'^-  «•».  Por  Savage,  r    J    ,..~^'; 

..„..~,r  „.,„    ;  m,  eontmrv  rulinm  wid  in  li.     .aoTn.  }  •. '*29,  .lackwn  ».  Onborii,  9  Wen,l 

'»«'«"'  .'"•^^i-i-o..."  not  in-  harmo'^y  with  t  «     ,w'*^'!'r""'  "•""«»,''«d  been  in.Ii,  .;i  for  „: 

„"""'*»'  '•»    i  1811.   Vaughn  r.  I'erria^  Vh      ^"5  ""£ '°'^K"7,  excludi-d  j  "the  eredibUitrof 

S34  (Muct.0,,:  whether  ,l,/H....,.A!T"f'.''':     !r«»r,'';'''  «°  J*  impeached  by  p^^f  o*f  , 

-««  soancier  ) ,  1836,  Btkeiuaa  ».  RMe,   14 


1M7 


^«'* 


«  »«'  TESTIMONIAL  IMPEACHMv^t.  [Co..  XXXI, 

IS'  '•  ^'*''"  '^  '''--•  «  '«'--  onin  instead  of  the  co..on-W 


N    V    '-;.,.:•    '""•  **«*l''l«u»  ».    People    I  It 

•JtO     IS-M    1.       !  .'. '«'«««« »  People,  34  i.l 

^lU,  I8,H    |V„|,|e  „.  H^  ^     .J    .1,     "'"• 

««„„,„,/„„  7  Them    »  i>.  .■h/''f  ,f^'/'-'™»- 

tl.e  |..,t  .luellv  to.  h.l,     S"^"'  •»''"''•'•  i» 

tio..I»r  o.,ll  fo  rjntilu  mTt  '""?  '"  •*"• 
the  lrinnWrr,"lZr^L  •'  li^"  ''T^'",""  »' 
l-m,.  I,.,|  i,.  the  c  w'-?;'  ''  ':T  ^''T'^  "■ 

-"J,  never  JLiZLTltU":^   firJt"""""," 

«.n,i,te,itlv  .aher:^'^!'',^'",,^,'^'!'"'  >-^» 
tUoii«h  it  has  htt.1  to  he  «.L     1        ?  ""! 

pi«i..iy  shown  th""  thrill',  tvr'  i^"''!  *- 

that  .i.ie,ti.>i,a  ra«r  bTnut  .„'  '      .'  •"<*'"»• 

i'i  i  :A:  :•.":?  f  -  •••''  >-»  ••""™it.i:'i  i 

cimrK..  of  l»-rjiiry ;  a,lniitl,M  l*low. 


P«^ti,e  .t  tbh  time  w„^.  ,1"' .''V''"'''y.''''' 
without  ohjection)      1882     V  'l  'I"*"-"""" 

i"«  t"«  di«-,J:ii.'?„J":,'^c::?"''.':";'?i'''  ""•-J- 

relate  to  the  .omliiT..  „f5k     '        "  ""  »''«*« 

mateiv  HifeiThi^tntt  t::^;"!!  ."It''?:,"- 


s^s?l?gsa«- 


"I .  ohHw"i;;;""iT"'r'''  '-^■«''-tbef...t 

op.n.ou.  „„„  «..{.i,th.t':urh^"„i:t'd:t" 


or  an  to  iim-iii.. ..  •    ■".'«.""  ""'I'"  ihiiriiutfr 

iSeT  Tr/^^^i^tLrrir  "^•-•'"'''■■■>= 

■lueatio,.,  ,'«!„.,'; '?|^  '1  ;'"".'"' "?''•  S""'  : 
matter,  not  " l«,rin»rir.  ■'"■''"•    "   "'« 

left  eiitirelv  .„%h    V?         ■^^'^  ""  ""•  ''">'"'■"  «>« 

wi.i.he?'the  wiU  'e^'";,.  ;::   '"'"   •"J-f-.tive  of 

under  indi-tmeiit  for, nunl^r    i^  hi'lT  '""  "r 
authorttyof  Peoidee     ■.„     •  '^*-  "''"'■  ""  the 

be  |)ur.u«l    fr.  I^^?^  °'     -^levant  in<|iiirv  auy 

been  arre.tid  for  theft  ?"l,^?  '*'""'"  »'"'  •"»'' 

«•.  Prop  B,  60  i<|  '10  /••  H..-,  ■  '-  '  """""• 
yon  bien  ,rre,,«7  r  .  .Vi  ?"""  *'""■«  ''»'•' 
L-r-tion  oV7i:"l,!i„,'c'^^^";':J-,-.,»uhi,.  th., 

takinihiii;'^'^,:;:"':;"',-,,^''"-'"'.'. 

1874,  So„th,v„r,h  r  Kiett  88  d=  «r  ;V"."'V'' 


..j^-tffiSsSSS 
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with .  „.f.ri„,„  occlZtiZ  ■■  n";r'";"  '""■ 


tliu-  iiiip«irii.K  l.i»  fre.libilitv  •)  •  im,.   d      , 
li...-.,M..« i~.i....„. '.".'""'•  '"I'l  iiii|ini|H..r ;   not 


i.nat.ly  t..„d  f.  in.,wir  ll,e".„ 
for  urai-  tv.  •.iti— '.i:    "■  "-"'": 


for  i.!rai  ity,  eitlirr  dii-H...I„         ,      .  '"*  "•'tlieM 


,.  .; -","  ""'  mural  ell 

■'I  ie«  unfair  eHVct,   .in.-e   ".■VHrv'iT."."  ■"i"'"' 
vui',  or  ir  nil'  i.  i....      , .    "^"^y  I'miiorii   tv. 

i'  -  "-viHion  for  ;„,  ol^tr  .  r  wfer;  '"'""^'"-f 

'l"-'i"..«):    ISrstlClT  "«»'""'  dwelling 
">-l,  no,  ,„,.^,y  „„  tbein  rr'r"?""'"  «"..•"■ 


»-•.''"« .« totally  irrvifv-n'  '..'''^l""i"-;;'^;"'j|;j 


tl..r.foi«  ilmdiuiwible  e  r  '''«'f«'lif,  aii3 

'"-  «-.a.n.|  ,n,.„l  cb.  i,*'    :^  f  "•  ""r»<--h 

M,.'-.  in.,a-,.„.r,;":i  ,'•''".;"•' «-««ult :  held! 
tl.r  rWatJu.,  of  IbisruJin"",  '"  ""^j-t  cr«libi|ity  ; 
'"■•.V  1-a.ske.l  in  t  oir,!!:!  ""J  v"  «  »*«•'«» 

"■■t  «»  to  sn.h  a«  do  not    '.'n'  "'•""■•ter ;  but 

■li^ntiu,,,;  I88J.   1v,7,i"1p "'•'"'"' Court. 
'•' ■ '  •   '  "'I'.'"  »•  Court,  83  id.  438 


l-lle.l  fi^u,  th«  tire  di.j;       /",,'',";'.  ^0  «■ 
«»  irn-  i-vant  to  ili»..J  i'.         f  •  '"'■'  "niironer 

'"'«"■'■•«.    held   rel.va,  t    *'r-   .1         "  '°""'y 

Mil'):  1884.  P«.,d..,i,v.L '••'.•   I"w.di«« 

«•  """-.I  within  the  tra       ou  ;■:  Wi'"'  'T"!""-'-*- 

i.^  .t.-Hl..n.,vres„,^i, 7'!"  "•'''•  *'•"'"»  '-y 
•"^  th..d,-.,.t.ine.f  1„  p"'  '"»™l  -h.,™,.. 
'■•  '  ^•'l'"  .llir„,..|.  thai  ..„"h.,^  *■""*'  ''"'I''" 
'"•""li.uiH  „r  rv..n  in.l,  .  <hail'.-s  or  af- 

"'"(.■"iHith  any  hi  J    '       "';'''««J  had    he.-, 

tiK'  tnal  (.'ou'rt  l.Mr.Tl,     «'^„Vr  ^.'r"''*""  of 
I  '"iia  ,  no  authontw.  cited) ; 
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•'.'■.  •'«.!  U,.„  indicai-d  foj'  ;''^^fV"''""t.  whether 
""VK  the  e...,.e,  ,fcJ"  f^'^y^,  -X'lu.bd. 
Irving  only)-  |8«i  V  ','   ''>'""•  Noelke    ni„ 

•■outrol,  ITovide.1  on  y  tlLt  h  r  l".  '""■'*"""  ' "' 
"'"ttrm  or  niattera  «tr.xti  ,„ ,  iV-  "  •''' '"  "■''•"'"t 
JuJjte  „,ay  |.ro,«,rly  „'  "^,'^'Tl'''"'«y  =  the  trial 
foil  of  a.clar,  ih-L,,,  "i  h  .  ''""«'''""ii.a. 
than  iu  oniinary  ea»^"  b"  7,'"  ,""i<'«.-r  li„m, 
'»  »  matter  (or  the  tri.i  ■'■■"'''"'''■  ••'"'•"•••I 

'Wendant,   h»  to  n  f   .      '    ■  ^-  '"■•  >!«  (t.   .. 

I"»e.l):  ISn  |V„l':";:''-»;'"f  violenee    ,d 

3*  N.  E.  730('-l'     ,■''"""'••  '3»id.73,  M 

«l"«t  ,  Witney  n,.       .^m  '"  ,r''""''""-y  n.lo 

a|K.iicro«.exanMna. iu'Z' ..}'."''''''">'"'''''• 

l-r  criminal  ,et  of  hi^|■L•■^.  """•*■  "'''""" 
"Ui«-retionary  with  the  „.i'i"l';  *''"""  '""'K 
q.u.'»tion,  toadefe    |',n t'  '""   >'."'"     .    h.r" 

l'l«  f.  Dorthv  Ifirt  ^1  o".- "'"''  =  '»•••<•  I''"- 
<*'iether  he  hml  li'"  ..'^-  ,?f  | •,  «" .  N;    K.     8U„ 

The  prlvilem,  a.eCtt^riT'*''''* ''''''''•'•■'• 
•  part  of  tii;  eon  ,  „  'l.:.  ^"I'y  \'-"'m^>^l  n., 
aecunitely  diatingniXod  f  .n'th'"*''  '""  "'"'y 
jc»,w  „f  cr.«,.exa,nin«i  '  '''i'""'/""  '"  "'« 

heiliK  thoae  of  M„,l..... "!".'.•  ."'e  leadiiiK  nisea 


--B-  .Y<  ••""iinai  cases  seemi.  t,>  i '  I'nvi- 

upoii  its  validity  in  ei^^„  ^  '"»■■"'•""(  a  .lo„|,t 

HnrriKlr     iu  t   , "  *"  *'l*'ll  tases ;    18Irt    l». 

nerncK,  13  Johna.  82  (wheth-r  .i  '•  '''^'  '"■ 
hwn  conviete,lof  i«tit  l!'.^"  .'  """  "'tH.-'is  h„.| 
"  provabl,  only  'by  t  bl^"  '  r*''  '"'«''■  I^fly 
I"rtly  a.  ,  fart  whiel  ,„'t'i"'\'  "'  '•<'i'vi!.i..n, 
thiia  di'.iu.lifyingi^:''  '"•'"••'!'«  ."ifmny  a.„ 
from  angering).      sV  s  T,'  ''"l  "  I'l-ivilex,,! 

»PI«ren,ly   »,  .^lu.te*„f"'tyr  •.''"' •■-'-l 

8J0,    l'„.,,b.    V.   Mather    4    v'      ,"""""""'; 

(whe  ber  the  «it„,,ssh"Tl,,.„     '■"''•    '•'''    "50 

tail!  hoM.,e.   ol.ieet«l     ?  "  ''.""""'  "'  «  < Tr- 

""-■Ran.  the  »!„«,„;  t.,7'i''y">"  "f  Willian. 

"wering  a  n„e«ti„„  ot'iX J.   '''*-'"  "*-'"""•'  "" 
"limed  by  |L  r"        ."i^snu'e   „r     „;„,„,. 

N.l«.ii,  0.  J.,.t61.l.L       '"""'•  •'••    ■"  «)<', 
^-^"•"toavi.iJiS'^iJ^^'-J^havin^^e^ 


Iiinl4;»I' 


» 988  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXll 

ment  by  extrinsic  testimony  of  particular  acts  of  misconduct  (an'e  S  979^ 
.s  to  be  d.t.agu«hed  in  iu  application  from  a  i.iud  of  questil";;;  tS! 

4  B  84  (.mrmiiig  the  |..i,Ki,.K) ;  {gso.  Bar  o, 

SsT  c  «7.."';r'^*''  ■  """'•  s'-teV  u.ri;r.i: 

1888,  Sute  c.  BuU«ra,  lOO  i.l.  ^gg,  6  S.  E  lii 
(HlBrniiiig  th<.  priuciple);  1890,  Nix„„  »  «i,. 
Kiuney.  106  id.  27.  28,  U  S.  E.  154  th«t  tJ 
witness   had   lo,g«l  ,'dee.l);    189«   '.SUt.   r 

184J  State B.  Pattnion,  2  Ire,l.  31«,  35S  (...e,- 
tioiw  having  ,  tendency  to  dUp.ii„ge  or  dir  i-j,-,. 
n..y  be  aaked) ,  1853,  State  r^Garrett,  I.;?,!:.;, 
358  (iilloBing  a  iiuestion  as  to  Wng  iiidiutnl 
convicte.!^  and  w\.i,,,KHl,  for  8tealin«) ;  is.Vi' 
Sute  r.  Maivh.  1  J.me,  L.  626  (whether  he  la, 1 
conunuted  perjunr  in  another  State,  all'we, 
I8«8,  Stjite  I,.  Cheri'y,   63  N.  C.  32  (alh.wii,ff 

a  iMstard  child  ;  whether  she  had  not  had  uii 
lawfu  intercourse  ;  here  the  witne*.  waVt  e  „  ,^ 
«-e«  ri,  for  an  alleged  mp.- ;  for  the  exehilnTf 
TiVf-f-'-  "°.'"'L"'  '""»  tl.e  ,K,lnt  of  v".w 

nize.1),  1853  State  v.  Garrett,  »«»ro  (saii,,.)  *" 
extMHed     1896,  State  i».  Pancoast,  5  X.  D.  ng 

10.'  S'/!^'  *^  '^""'•.  *  N-  ''^  30-  "'  "  N-  W. 
1003  (cross-exainination  to  character  is  "within 
the  Inn.t.  of  a  «,u„d  judicial  discretion  ")  1896 
State  I,.  Pancoast,  ,upra  ("if  such  other  f^N 
tend  to  weaken  hU  ,Te.libility  "  ;  repiidiatingTl , 
t^lVf  "'"^'.'P-C'^^.  n/v.  that  the  Soo- 
the Witness  being  also  the  defendant  makes  «,"v 
difference  ,n  the  «»,«  „f  qiiestioning ;  ercffi 

the  making  of  ac'usations,  aii.l  other  drcuin 

in^cri"™""'  '"'°^- ■'"?  "'-•""''  K'""  :  ■>'«  e^n"    . 
ing  cnme,committe.i  many  ,.««„  I^fore) ;  im 

fn^^H  '^"""•'  '  ''*•  "»•«•>  ''f-  W.  480  (ke.,: 

1  !in.  'irnV'"'"*'"*,'  'l'"""""  ^  «"  "-^'t  f'f 
•  stnii  ar  offence  and   resistance  to  an  offirer 

1S7«    wll  J'  *-r'"»*«  7''-»<(»i«ny  is  exel„,|,.,l 
187«,  Webb  .,.  State,  29  Oh.  St.  851,  ,S5S      •' 

8tate,_  20  Oh.  St.  460,  469  ( lar^ly  in  11.^,1  I 
oiirt »  discretion  ,  to  be  exoludnl  ••  when  a  l' 
«r.K..jK  course  of  examination  seem,  „^j,„      . 
the  witness  an.j   „nca!le<l  for   bv  the  Hn  m 
stance,  of  the  case  ••;  here  «d,nitti-ngl.,  on     ^ 
to  being  discharged  from  the  ^ic?  dro"  ""i- • 

ai.lVTiiwVr'^"'' "'"'''">•  '»"•  i-*^^  -w: 

nlJll.  11  "^J  '•ross-exainination  of  an  arcn, 

t^r  '/-I'-^i?  t  ''"%•-'»  unreas^nV;;;; 

restricted) ,  18,6,  Coble  1,.  State,  81  id.  102 
<  I  *•"*  ["""y  '"nes  have  yon  been  arreste,!  i" 
«Jm.a«ble);  1877,  H.miltin  ..  Sut^l^  li  86 


ing^.la,Ts,  etc.)  ;  1848,  Lohman  v.  People, 
1  N.  \.  J<»  loi;nication  by  an  unmarried 
woman,  venoreai  di«aae ;  excluded ;  the  iirivi- 
lexe  not  applying  to  facta  material  to  the 
issue) ;  18a5,  People  e.  Christie,  2  Park  Cr.  581 
(  whether  ho  had  a  bias  .igainst  Uomau  Utlio- 
lics  ex.lude,  )  :  1837,  Strong,  J.,  i„  People  I, 
Jackson,  3  id.  3i»6  (privilege  n-cognixed  for 
any  a.-t  disconne-tod  with  the  niaiu  transac- 
tion whuli  wonl.1  have  a  tendency  to  dearaile 
iim  ):  1859.  People  v.  Blakeleyf  4  id  Tsi 
(h.ivm<    a    venereal    di,e.i*,    sinL-i    marriage- 

lTs'%  "  «of.' ''  ^^?-'  ^«'"-'"»''  "•  "ri»*»l'' 
ff,. ,..■■■;,  =^f  ('?",.'"'«  '"  '''*-•""'"  »»''  <•"■ 

rur  a.  W  Turnpike  Co.  r.  I^Uis,  32  id.  127, 
1|17  (     mie,tion«  tending  to  disgrace,"  m»v  Iw 

th,.  trial  (.ourt  is  ap|Kir..ntlvallowe,l  a  discretion 
to  a  1, nit  them  and  the  privilege  is  ,uS  "" 
thHdis,.,^,i„„);  1866,  lIb,..!,,*^  PeopV34  id 

larKtr,  Jd  id.  51,  (privilege  recognixedl-  187i) 

"ed) ;  18,8,  People  v.  Brown,  72  id.  573  (i.ri;. 

.|id  as  t,>  mitters  not  relevant  to  the  issue   no 

ter,':  .!iri'""'i  '"*•"""'"«  ".imra^rm 

<6  d.  2M  (similar  tacts  ;  but  though  the  c  «  n 
sel  li,.iv  also  ni*le  the  ohjection   the  Coiirt  i„. 
mite  thu  that  will  „,.t  iai.«  the' ,uesl",'a"ni 
therefore  decide  the  cis.-  on  the  ground  of  r^le 

Stiirfo^r  P"^"""^'-  Sofar^eTr: 
toiiviaion  for  crime,  the  privileue  his  hM>n 
abolishe,!:  ,881.  Pe„,,  ,-J  J7l4'"r1?^e 
conviction  may  lie  provwi]  .  '  bv  hi.  or^ 
examination,  upon  ihich  il,  must  answer  Ty 
pmp..r  question  relevant  to  that  in.mi^r- ,  .  ' 
^    Y  r4/"";8To    •».«3.    People  ..  'xjlk,  T* 

.'owTfn'umr  « "lint.T843"'^"r;;i'„^t  '•■■" 
Xixon,  5  Hill  2.10  (pet'it  la'.l^^PXuS:!)'': 
186>,  NewcomI,  „.  Grisivold,  24  N  Y  298 /in 
general;  adini.tsible);  1S77  West  b  I  .■„  k  5 
b>lv  246  (admitte.!,.'-  The  folbwtg  ni  iC'ex 
eluding  such  evidence  in  civil  case?  "i,  garth; 
have  Ixjeu  law  ;  1863   Oardmr  irH,..ri  '^ 

40  Barb.   327;'  1878    si, ns  *;  Simr^s'rv' 
4, 2  (distinguishing  on  the  ern.n«'  iMh«,rfihai 

wit'i^him!:!;?'"?"''"  '"""  "'"  '""»«h  »f    h" 
witness  himsi'lf,    is  inipMiHT).     The  ailmiuihil 

iic?t L* of  "  i''"""^  ««"..«  *88  ;  admitti. ig  con! 
vittion  of   'a  crime  or  misdemeanor "l-  a»„li«i 

"4    187fl"^n-*'',''*",i''''  "•  Noelk.   9i'id"l,^ 
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(»;~e',  Ca«  .p,,„.v«I ;  »  ,,„,.,i„„  „  ,    ,  '"  *''"'^'"'  A  »«  ^'lle.l   to  support 


1--  (Wru«?  ui,'  ipi.L^"'."' L''■ttu^p"''!• 
.il*l*llou  g  ven  OTrnt  ran™.'  *"•'  Court'. 

..■..  the  credibility/' Uilt^i  .,  r.l.r'  T'Z  »" 
inittingmiLTionT.,  f  J  nr  „•*'''''"'''■■''!  here  a.J. 

.i.c,,„«ti,„r'r.uV:„':ru«er:."r"'oV''- 

'"^••il);  Ifev.  St     ISMS  7r^  ("I I'aielltly  m„g. 
not  toapnly  to  te,  f,?lt?  /''"/"'.T  •'"'"••'^ 

NUte,   „/,„•„  (viol„|i>„,    of  a   ei,»       ?••  '^'''•'   "• 
■  li"l"l)  i    Kev.  St.     8^8    «  7y«^  "'■•''Ml.ee,  .•,. 

110.  lu.  Uiu!^:  t:s^Zrr'""'°"' '  °'- 

jKMcI.ed   «it.,e«'    wrtv  .^  !l  '  ?''"  '"'■ 

-"j'ion  in,  'irie:  ^tx!^:^  fly-^"' 

■•'"""•-'I  :  1^88  K  "  «"  '".P""""  "'•"'"  *«» 
l"!'.313,  12  IW  «Wa;,^"'"^''"''.  "  '''•  30«. 
"«■;  l.ut  restrietine    ?^' '°'""«  ""  l'>^---'li«K 

'  liirartei) :  lion  a  "",'"''  *»  '■'idenee  of 
I'-'-  HIO.  61  IV'  It  ,.^'7'^'  =">  '•*•  "".  «0 
""■  '-t«)  3  /..L^y:'"r  "!,'"';'"'''^  on 
./"V"v.,..c.  c.   P Ts^rr^"";-^/''*^™"'"' 

(f    -'iW.-il       4      <„•?•'    '"''•■   '"•    •'•    0     I' 
i  -I,,/'        ,  '""""■'I'm  "/•  rrimr  •  r    c^    iV 

'^' 1'-Ih.(  :   ires   StnnV.    u"^""  '''»""'««V  ia 
•"«»:  1857.  Enrtt.   CleHrp'^^J^';''*''-''- 


contradictiou  ;  l.ere  «ai,l  ,J  .i.     r 

»ion  of  perjury)      2    I."    "'"  f"'"""- ™niinis- 

!"'ti.ely,  h.TZl^l^"''  '«'."•«  (deluded 
J'">y;  T.oted  a«/!^^j  9M)     3""iV".T"  "''  I*'' 

*Ml  W3,  3  Yeatea  4*»-'4^;T"'''?  '•  '^"''«. 
UUed  aa  applving  to  o«.',  ■  ('"'."''W  lecog. 
™...ja.™  j'kM*4  "aa'tr'tt".;'  '"'' " »"''^ 

whether  «  deed  lu'dU'e?"':  V'"  ■'"••»"•"' 
.reditora.  ainee  .ueh  a  t.a„  ?r"'''  '"  ''•"'"'  "f 

r-^raoi.  concerned  ,  ,"t  '';•'""">. ^"''J"'  --very 
'••'"I't");    1811     H  .1     '     '«''".""">•  '""I  con. 

»«md  cover  tile  «  ra,*':^,ti:r  '"  "  '""■^""'' 
'  Imve  lelused  to  tZn-.?    ■      '"'">'  '"■  "'"'""•. 

««i™e,l);8t.l90I?jte4'  oi  7  <,'"''""«« 
(iTivilege  ceaaea  for  exan,i.i;,t,-  •  ''■-  *"*•  «  '"^ 
proj^eedinga  l.y  reJi^er)  "  '"  """^^•"•y 

nHi'UK    laLAND       2.     V 
ttalion:   1901.   Koli.  «    1/  i^/*  "/ (-^roM.ejr,,,,,,: 

Atl.  3i.2(,,ue,'tio,..,towiti^.f  "•  '•  "2-  ^3 
K-inmte  el.ild,  ex,  lJd«l  "*"/'"*'•''•'.  ■'•'  i'-- 
Crime:  Geii.  I,.  1896   cyL   ^'.r.  ,"'"""""'    "f 

'iv:.'tio'fX"',:L':^e^^"';'r' - '"  p.w 

orderly  house,  "jnlitl^,™  "'  '"'-l''"8  «  Jia- 

Soi'Tii  Caholinj  1  r  .  . 
"excluded-  18T1  A.  ■*,"'""'«>  Te>tim,mii 
S..te  ,.  j;;^.ae,'^|'8.  tr692  V/s"  ^^''J^  '«»«' 
fusmg  the  prineiple  ;ith  ',  l^'  ?'■  ^*«  '''""- 
collateral  errot>,)-i89s  «„'':"  "'  '"'•'•"■ling 
id.  530,  30  a  e!  895      i  ^T^  '\  •■""'-■•h.  52 

niight  lead  to  S  Ti  „  1^  '  r">'  ''f'  "'"<■•> 
Torre  ..  Sumn.e^'^o",  "^•^,  '±"-^   ' '  »820. 

>/«     only) ;   1890,  htite  r   WvL        *"  "^""^ 

.~u.i!:,^l:!;:^|;»^;-"-l>■  i...inuat^^ 

Merr5:;:,^;r'^i«,^-3^'-;f  T;^^".^,.  1879, 
f"ct»,"  exclude.1  ;    hew    that  '     P""iculnr 

h-  had  .„.u«l'  ch  wW  "'  ?8;™"  7"" '""•'' 
St"te,  97  Tenn.  101,  86  fi  W  ru  f'T'  ■'• 
teatinionv,  excluded*  •  isiw '  u  '   ''■""•""'ic 

20«,  36  S  W    MO  /»,i;  .^  '*•"'.'"  '■■  Sl'"c.  ib. 

the  recor,!  ahowa  an  ac,?ii»«l  '  '"'"■'''"  """  if 
the  '''<lictment8houMSil~L;n. ".''"'''  ''""• 
'n™  to  the  opinion  in  zl„  r*^^"' '  ""  ""''fe'-- 
month  before,  but  iriK^^  if  '  •  ^'l**' ''"'«»  • 
1141  ""•"  ^y  "Other  judge). 


i  988  TESTIMONIAL  IMPEACHMENT.  [Chap  XXXII 

«.s,,ult  with  iutei,t  to  iniinW,  «IW,..l) .  jStfu 
8  n  th  r  8t..t«.  -  .1.  -,  fio  S.  W.  m   ..«,,", y' 

r'j  aw  -•,?"•  •!"'•'""•"'  »•  Sfte,  41  id.  105 
*■'  .  w.  (3  (.|ii|.,tioii»  to  the  <l<'r.-ii<Uiit  u  to  ,; 
prem,,,  kiUwg,  excluded);   I  mm,   P,!»,",    . 

swoi  I,  to  a  lalse  amount  in  .  fonii.i  ti  iai  of  wine 
defemtant.  exclude.'.)  ;    moo.   Ui.k.y  J.   Sute 

defemknt  allowed  to  1„  .  ms^^xand  .«!  t  tj 
other  Illegal  »h«)^  ,»02,  Ifc  Lu.-n..,-  r.  8„t!^ 

tUe  alleJ^•d  wond  wife,  na  to  Inr  prior  i,„ ,.»t 
ap,«rently  held.l,„i.«il,le),    ml.  Bowers  „' 

;im'";„~  "^A    "'  "r  ^-  "'•  =^''»  (•=r"-'-xandn!: 

t    n  to  a  char«e  of  mnnler  18  years  L.tore,  ex- 

c  ude.l,  "H  too  remoU)  :  1M3,  Carter  r.  Suif,    -- 

d.     -,    ,tt  3.  W.   439  (.■.n*«xaini.n.lio»  of  „ 

™  ••.ninplainant  a8  to  hor  .H:cu|.„tion  in  a  di,- 

e|.util.l«  winorooin.  excluded  on  the  fa.t,  •  vet 

.1  witness  may  be  asked  tu.  to  her  or  his  ;,4.- 

tlon     ei,virn,,,„.„u,    or    .MMidations " ;     "this 

>n«'t,.r  u  in  the  so.ind  discretion  of  the  Court " 

3.   Privilege  „g„ii,a  J>isgraci,,g  AuHirn-,:  \»ri 

Morn,  r.   State    38  Tex.  SOs'd.rivilepe  iveo^: 

fnn',^ !'■■?"  "•  f'"'^'  3-  Tex-  Cr.  4:tl,  21  S  \V 

k?n    'rr  fSS.."'r''''l'    «"^  O''""""  ''^    Sin.: 

17     jo'a'    mi  •'■"'•'<>•»'  "•  State.  40  IVx.  (Y 

.,-f ••        P;^^-  ^^-  '!•"''"«>■■«  'I«''.ied).  4.   C,„ 

vKUmnfOnmt!  1893,  (i.KHle  D  .State  3-2  T... 

e'^^^lSS'ed'^fh  ''  '•  '^-  •"«.<«"«  '••  W'ol:   : 
ex.,luded  ;  the  .nnie  ninat  involve  "moral  and 

I"  jail  or  the  iH-nitcntiar)-.  allowahl,.)  *• 

Unitki)  STAf ,..     1.  Exirimie  Tf>li»u>nu  is 
Mdiuled:   18'  ,  U.  S.  r    Vaiisi.kl  ■   2  M T 
280;  1851,  Wayne.  J.  (the  others  not  t«uel,i„., 
the  ,K„nt)  in  Games  r.  Rrlf,  12  How.  551 ;  I8U8 

hneht  of  the  insolvent  law  h.e!  not  been  refu^-d 
«i.dhen,m.„.hHit^  „i,  f„,f„,,j    „„.,,„,^,  ^ 

no  fnnnple  pven   ;  1881.  Johnston  v.  Jones    1 

f'"','':f.».  285Me  "f  .iisc«, appro  «il 

fwh^;h     ".f"  "•  ^'"•'*  ^^''  *^-  S-  «I0,  18  Snp.  «j 
(whether  the  witne*.  had  .ji  irrelle,!  with   h,r 


Scnpc  of  Cro«.uaini.uUion ;    to  the  earlier 
iri^o'  h'h"'  "'"'•"•  l">r.  3,  add  the  followf 

«ith  stea  i.,s  J  allowable,  if  it  involve,  un  in^ 
d  ctnient  for  an  lufan.ous  c-rin.e,  but  not  as  im- 
l«i.Mn«  niere  |»r»onal  imputations ')  ;  1898. 
/^."oner.  State.  ,«p„,  (.,„estio„s  n»  to  numbe; 

allotted;  the  followinj^    s  a  type:    "Have  vm 

not  recently  torn  thetlothe,  ^oi?  -our  huIUd 

■  lawn  a  butcher. knife  on   him.  Wled  hif"  a 

dan...  son  of  a  bitch,  and  aaid  yo'u  weregoTni  to 

k      h„n?    ;  the  p,in..iple  bei„.  that  a.^  nje," 

tion  may  be  asked  "throwing  light  on  his  or 

her    ni.M-al    cliara.ter.    provid«l    they    i,  v^ive 

moia   turpitude,  whethe^  they  relate  tJ:domi" 

hov     h.'r  ,",""•''  •'""■"'•.''  "'«,'e"-l«"e.V  is  to 

h.il.it  Ml    V  „|„tion   and  disivj.Mh|  of  the  most 

sjcre,     mamal   relations,  or  of  the  law.  o     of 

the  rules  «l  d.c-iit  society,  involving  the  wituc^i 

"■    "lord    turpitude,"  though  *.v„«fe  the  ni V^ 

<l.-.ds   „H,st    l».  of  i;,i,lv    recent  date)  ;    1898 

Bvaii  f  htate,  Mpra  (wliether  he  had  not  beeu 

.nd..„.d  l„r  felonies  and  mis.le,neano;^  a"hm^).' 

Reel  V.  Williams.  5  Sne.nJ  580.  582  (.luestion  „ 

son,  1  Cold.  148,  149  (same  as  next  ease)  ;  1873 

-ove  e    .Maimer   6  Ifaxt.  24,  33  (lorai^ation  '; 

'•''*"    "jL"*^,.  ''^''"""'    fornicition    was    a 

«'ime   ;     ]8r4,    Titus    .,.    State,    7    Bax-     lu 

If,!;"'  r*-'"  ™P»'li»'«l  i-"tirely,  .ettliuK  thedouht 
fonnerl^v  expre.sse.1) ;  189d,  Zanone  „.  State 
»"pm  (piivilefje  not  recognized) ;  1896,  Ityail 
P-  Slat  ■,  tHpr.i  (same).  '      '    ' 

18M  *r'     ^'   ■^r"'"'''  T'Mmnm,  is  exclude,!  ; 
8o9,    »,«,„  ,.   Weathered,   21  Tex.   875,  678  ■ 

"  i  it?  Trf-  /*•  ^"-  "•  •'"•"»«>'•,  83  id.  628,  6.33 
I8QS  B  1  t'l'l"-'>vinK  Boon  v.  Weathere.1) 
1898.   Bed  V.  State,  38  Tex.  Cr.  414    46  S   W 

1898,  kellogjf  p.  Md'alie,  92  Tex  199  47  S  w 
820  (that  he  had  In-en  ei;et:d  mayor  bvcar,^: 
UjltKer,  and  ,..alawa.,,  excluded).'^  2.   L^'^} 

vLT7»-  ?^- ■■"  ("•'"''"'»«  'l"-stion,  alKuit  •■  reh.: 
vant  facta    ;  aiid  "any  fa,-t  which  Wars  upon 

la.  t  ,  but  the  opinion  .onfonnds  the  nr.-»ent 
-l..e.,tio„   with   that,  §  1 88.-,.  ,,^.   „s  t.^cms 

Stite,  .12  Tex.  Cr.  4.11.  21  .S.  W.  mo  (,,n.»tioi 
as  to  indictment  for  theft,   alb.wed  ;    bl     s  " 

!•>  tlie_  Cmrt,"  and  allow.Hl  only  "where  the 
.  ".Is  ..f  jn.s,„.e  ..learly  rcpiire  i,  and  the  in.p.ii^ 
,    ■     •  iLoi    p"*"'""'i"   ■""'Parativelv    rcJi.t/^ 

1">8  (ol  a  w,.man,  whether  she  In.j  |ive<l  as 
".Ntivss  with  her  hiisUnd  Moi*  „  ,,    .| 

K.vvcd) :  18H9,  Crockett  r.  State,  40  ,  ;,j"  « 
S.  W.  392  (whether  b«  had  Dot  been  „..|i    .^  Z 
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sa-  '■.?  "I^P-  *''?(n'-''»'rest  ;  left  lili,l,H.i.|e,l) ; 

Sup.  85.5  (lunnier  ;  a  ,,ueslion  t..  the  wife  of  the 
delendant,  t.-stifyinj;  against  him,  as  to  her  illicit 
«dation,  with  another  witness  for  the  pn,scc„. 
tion,  nllowe.1);  1898,  Tingle  r.  L:  .S  30  C  (' 
A  6J16  87  Fed.  320  (fraudulent  useof  m"il,;  o 
t  e  .lefcndant,  wh-thiT  hi,  |».rtner  was  under  a 
.  Miliar  indictment,  excluded);  1902,  Allen  c 
U.  S.,  52  C.  C.  A.  697,  115  Fed.  3.  11  (eerf.iu 
cmss.e,ai„,nation    intended  "simply  to  .le..,ad.. 

a«a  lurf  Ihxgrnung  Atuwen:    1827,    V    S     ■• 
<:«.«.  4  Wash.  C.  0.  782  (wcognL;ed);  184^,' 


CHARACTER.   FROM  RUMORED  CONDrCT. 


ii  977-996J 


1988 


-  »n.v  fm^t  or  to  in,  Z..      '■*'""  '"  "»"fy 

;vhiH.-  he  .,.„ii  iL"  irnt:d''(;'™{;;v  ■:,"'-"■'? 

I  ..iigreM  or    .y  anv  .•.muni..    ^  r      .'  """'"*  •»• 

.H  h.si.r,Hl„ct,o,,„f,„eh,„t    ,         "T.*"^*." 

Kf' hiai  or  otherwiae  rrlXM  ?'^  *°  '"'• 

4.  <Wr.i<„„  o/cJ?^.^'±  'l'."'>.'•''^'™°"»':i• 
u.tioii  01  crime  — h..^i  ,  •  **  ''*^'-  7S(con. 
Ml.l.-  in  .ivU  a,  well  ^"'■^'"■'■^r '•''''' «'l"'i»- 
■Mt'yinK  the  rule  Tn    „Ue  ^„?"'""'' ,'•'""  '   ''"• 

(••The  Courts,,  itaZ";-       ^"'''    2I«.    220 

gnai  (like  Cal    C    r    »?■»  «^!". '^'-   "**• 
>'".v  0.  Clinton,  1  Utah  25   Jn?^'' 'm'*'  ^''- 

<3-i.  38  At).  SI    (a  lowinf  ,  '  T-  ?'?;''•  «»  'd. 
air,.,-.i„g  e«iih    ,  r'^a'"^;^-'"  "'"».t"™  not 


.    y.-;,  .,..„,.,.,,..   ,e„  under,  111.    iar,«    o,  ,  """"'  "  ""■  «47,  6S4    4   W    \v  -.••.••"»"■■■■'  r. 

r.  Johnson,  28  Vt.  616fwhetl  Jr  .V           '     *"'*  "•  «  'Time    cxcl  il..?l   f      ..    •  '*•'  ('•'"" i't ion 

Winr:  8t..t».  1894   g  ?.»T/       .'  ''"""<*«»«  <>/  N.  \V   200 V^l    I  '^''«^'™"'.  61  id.  303,  311    8 

."..nie,  ;   e™»>..exan,i„atio„'-o}'fL''"Hi  ;,  «5  to  a  rorn.er\r..r':,  '  ",  '"^'"'f..''  -iues.i.,„  _., 


I'-  *  Slats.   I8»r    I 'lO'i-.  A...  .   . 

3I7(|,etif  Ian-en":;-,!  ;',"''■  •'"■*•  *•"•.  ^i"  f,.' 
1»03,  State  ,.    Kn.r  •  ""  ""'  '"'■"' )i 

w,«n-,„,ijni.i,.rrin.;.e:'ri:u.i':r''"'''"""''' 

nation  :  l^so    St«i.'  ..  /•     ,"/"'  "^  '  ^"''■rxumi. 

'',"<  wile  ;  a  ..nestion  as  To  i  ■  '-^'■'"'"'•l  ""'1 
the  l„tt.-r  «„',  ex"|"  |."i  .'?, '""  ""'•>"""•»«  with 

ion  ;  1»02.  State  e  I  ill  /.;  ,'"'  "'""•ure  opi,,. 
I.«0  (trial  Court  ha..l"'^.,\;,",;  „T'  ■'  "'  '^ 
"-«»  to  fact,  «(r.rti„rn,o™cl  '"'',"" '"8  'J"'"" 

:^''rrr:r''^«^,4f^':^^JS 

I'li«l);  iw'z:  K  J  pt?J"  *="'■'";''  "'I-  •!.; 
Wl«c..xa,W      1     i-ww"!  "y"  («"'"'«r). 

94  N'.  W.  771       as  Pt!'"*'    -  ^^  '«•  —  , 

1858,   K.-t  .h  n«n«n  ^8."^.  Cros^ramin„H„„ 
(-inestion  to    "rrn,,";,  w  ?i\h  ^^\  ^='«'  «0 
«nf,  «,l„I,ery  wa.  charge     ,!''.'""  "*  ''^'''^"■"- 
mitted.  whetLran  a  l?n.,       i  '."■■*  **•■"  >•<""■ 

rule  laid  dlw,"  8  S'  3  '?'  '•""."i'"l"y  i  "o 
Kir«h„er  r.  State,  9' ;i''i-4o'"n"3  r7^=  '»'"• 
««"«raed  an  alia,    LVw''''^'^' '''"'''«  •'«'! 

..|«n  M.  ch„3V  'iT-rttrh^'tf  C'''-'"" 
victe.1  of  a  .rinie  ei..l.    ii  ' '  "^"  ™n- 

i|-Ke  and  of  p^f 'by '^ ':^,,';"  "["L'-'V"-  Privi- 

St."^  «  id.  647.  6.VI   4  N  \v  '*'?•  Ii'P'.ll-  P. 

'>•  a  .Time,  excl  d.-,i   fiJ  .1  "' ''■"'""•'<"> 


IWH.  State  ».  Sha'w'  TVvV'T.'a''  VL"'  »        -■ 

'"•^")      1833,    Riiev   ;    I""     '^"i^ .''?•»»■ 

f<n.,de  witn™,";,' 7,";, "'?•'•  «««  (qn^fions  to 
ros.sos.,i„„  of  al.l^'„^'./'"''f  ""■•'i".'"-  "'nduct. 


"Kl'ome   p.       B.  Bute  «,»ral'tl.i^f '■•"''') !    18?9,  I„,,al)g 


:."'«''i'ity ;  he™  "tlrre^ir!  •..^;":'- ""-"tilK 


to  WoVn;;v\'r^'n':i«™''','f "  'i-«'<-" .. 

132,  80  N   W    -i  /        .•         '■  "'"'^  104  id 

".».:  «t''or;i.\e(,*n.  'il  T^r'AV;,^';;' •-"  "<■'> « 

"•ni|wny  give  v,.ii  anv  re.L,„  r       "'*  "'""™n(-e 
«-/.«.  .(coS;vi,.,io„";/?'»:..,^'?«hner  r.  State. 


'lihilitv  •   h.~  .1      "  ^  "'  •  '•'•"'•■  a» 
tl.en,'tn,^rf^K™,^t"rJT„'r  ''''  '1°'  '/^'f? 

'""!.•  1903,  Stats  B  R!^*^  V^\ro»^l^<-amina. 
I'ac.  1036  (nnMti.,,!'  T"^'  ^^  ^^*^^  182,  72 
not  pZrrT  c,;^"  "'";'  i^  "prelaw/" 


101  id.  627,  78  N  \V  T«V.  •  ?,'  '^•'"•■'y''-  Nt-ite, 
Crawfort  V.  ChriM  an,  I'oi  d ''i^'yr^i'-'i'j^'''')' 
(wine)  ;  Stats  1888  «lo«/  •  ■!  '*  ^-  ^^-  40« 
for  t,»ti',nony  before 'l!ii.?.lf,»  ■'''«' "-l"""-"*! 
*■  C.mHctimofo!iJf.n^^  "f  "  ™'n""ttee). 

,j J898. 1 ^mt^^-^,^'^.""^": sutL 


I»M  TESHMONIAL  IMPEACHMENT.  [Ch*p.  XXXII 

first  instance.  fursertiTel^^^  *?^  "'''«'•  ^'-' '»  »''« 

as  negativing  the  reputation      Thprn^!!  k       ^  "^        duimraguig  rumor 

heal^LS'  ^k;:f  J.  E,L*'t"«o?:i!'"  '''"•"  "-^  ?'"««'^'»  '►■"  "•  "^-l  never 
had  notheardot7hedefe„T.„t  W  "  «u*.illof  »  "T'T  "»"»"  «»ked  whether  he 
on  objection.) :  -  The  question  U  ,^ot  wK  tl  •  '  "'''^■'■y  '"  ""■  '"isl'l-orhood ; 
but  whether  h.  w«  Jp^cTot  l^L^^'t^llTl  "T  ^""^  u°'  "'"'  '"'•'->• 
up  of  a  number  o(  .mall  cireumst8i><^l  oVthi^  h-  T  '^  '"'"'"  "haract.r  i,  m.,1,. 

1888.  McCUUan,  J.,  i„  "S'^:  :S  A t  uroT^S'  °/o"""°""^''l'*  "■"'•" 
and  rumors,  and  reports,  conceniinir  (Ha  „„„^    .  •     .      °=   'Opmions,  therefore, 

inqui^.  are  the  sou^  f™m"S'fn  l,t  itl";  tS:"'-."'"  T-  "'  ""  ^^^  "■'"- 
edge  he  may  have  on  the  subject  of  Xtl  ett^„„  .  "'"  f«"^''»,:''«'«ver  k.unvl 
accuracy,  and  cre-libility,  but  not  for  he  »™  f  '  '  *'  "  *""  "'  '"'  "'f°"»"ti<">. 
may  always  be  a^ked  on  cross^xamination'^TTh  r/'"«  P*^"*"""  acts  or  facts,  he 
members  o'  the  communuTrd  even  Sl.'^^lf  ''"''?\'''  •""  '"""'^  "P'"'""'''  •" 
of  the  defendant  or  dSd  a,  tie  caL  m.v  1"  T  °J  'u'™'  *"""""»  *''"  '''■•"•"'^' •'• 

S:^r;s2rtisrtt:^;-— ^^^^ 

cinrted) ,  ^la. :  rule  ocknow  edrad  in  the  fol 

204;  1880,  Ingram  v.  State,  67  i.l.  72-  188'Z 
UeArman  v.  State  71  i.l  Sfli  .  laai  t  '  * 
State  77  i,l  -is  •  t«a-  V  i?  '  „  *  ^esney  v. 
479  /'-k  .  :■'  ".*"•  J»«l««'n  "•  SUte,  78  id. 
472  (Bhcthfr  tne  nitnM,  had  not  naid  tl.«t  the 
dece^l  wa,«l«,|  n„„);  iggg,  Holm.  "  Sta'^ 
88  1,1.  29,  7  So.  193  («l,et|,er  the  «mi«.l  had 

i-'o  «V''-'r«  ?=  •'*"• """"»" '•■  8'"t^ ib  m, 

f»!^2^snfei.^fK^^i£ 
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id.  80S.  25  So   204  (withont  going  into  the  Mr 

?  Bnr^/r;,*'i"  '/Si*  »PP"-''>'  18«8.  P.^^ 
w  ;.^  '  '"  "'•  ^^'  53  P"-;-   10»6  ( mestio . 

Lk^  .L'.?^  "'"  «™>>iiaeti„n,"can  only  h^ 
iZt  .u  "*  "I""  '•"■"■"uminatiou  in  Pek- 
ing for  he  extent  an,l  foundation  of  the  witnei^' 
knowle-lge")  ;  1888.  Pulliam  v.  Cantrell  77  G^ 

bi  t  the  question  held  im|.ro|K.r  l».cau.,e  it  rep,,. 
MMbvl  a  crime  a.  a  fact,  not  aa  a  rumor  alfectin  . 
rcputafoM) :  ///. ..  ,899,   ^iken  r.  ""00^    SI 

lies  '.;  ""  ^^  ^-  «f  (•'-•'"'i-«  "3  iu,.i! 
lies  ,  m  «oncei»,„g  the  nature  o(  the  proh l,.,„ 

?a^*-V  ^,1'  '''"»•'  =  '»•"•  •''•""iiiRs  f.  Peon),. 
189  Id.  320,  69  N.  E.  61. I  (similar  Car .'  ' 
Cartwright.  and  Hand,  J.T.,  ,li,,  ) .  /„^  .  ,0;.  ' 

iriai  Courts  discretion,  Iwcaune  no  contrary  n.- 
H;";*'^?  1|»°'';«»)  :  1883.  MeDonel  v.  StJ.  PO 
\1'  lV/""ri^> '  "84.  Wachsftterp.  State  9  . 
Id.  296  (whether  he  bad  heard  of  the  witness 


between  rumors  of  auch  cond-ct  u  ««•-„♦• 

as  viokting  the  rule  agaia.t  parttuTar  fact?  "'P"^"""'  ""'^  *'>«  '«"=»  «'  it 
the  jury.  The  runmrof  the  mSconJL,  ,  ~  T"'''  '*  ""mtained  before 
all  theory  aud  of  the  judge'!  S.«™  tl  "«  *''"""''"^'  8"""  '"' '»  "P'te  o^ 
"F...  the  other  pe»o„  anf  th3;  Z!.  ''"'"«  '^'^  ">'««=«"'! "<=t  as  a  fact 
the  fundameuul  rule  of  fairnl't"  t  p7oh  SLT;  """^r^l)  >'  violates 
gets  nt  them  by  hearsay  only  anrf  „„f  k  "'^  "^°  °'  «'"=•'  ''»ct8,  (2)  it 

leaves  the  other  perso/no  Lans  of  defa.  ^'7'*''^  ^'''"""3^' ""  J  (4 
"at  on.  such  as  he  would  othem t  have  h  Sf,  ''Tl'  ^/  ^''''''''  ^  "P'- 
duct  to  be  made  the  subject  of  an  Lu^'    MoLoyVf  '"'  """"^"^  ^''•^'  ««"- 
■-' ■-    •  ^"'^°''«'' these  are  not  occurrences 


lniiiR  armted  for  larcmv   >w.i«~  i     .1. 

It-'  i-l.  642,  89  N  P  «n.  '' '  »•  S'"''. 
Ii*i   heard  of   the   witnf^'  *"*    '*•'  'ther    h« 

ISBJ,  Urifflth  r.  State      in  i,   \\   ■''"""eU)  j 

Iml.  M,  «  T  EL  «,',  ^*^  "•  '*'"«'•.  "7 
1S.^«.  Oinlou  .:  Bute  3U  4.T''"'"'!;  ^'" 
Iciiown  to  the  witneM  W.f  l'.*""  """"-•"ndiict 
treated  a,  fact  .Tio^m      1"'*  "'f '""  *->* 

I' ''1  not  t'eatified  to  „™i'i!^''''?Ll^»  *''"<■« 


'     •  •        "•  "^^  'Ol  (aanie  as  Oor- 


il'iii's  case):  1895!  State  «    r"  "  k7""^  "'  ""f- 

Wi  (the  doctrine  i„,,,l^"  hot  «lli'  '^*'  "  *»• 
h«'l  reputation  of  th.  !5  r     f      .     "■*  S*"*™' 

Ovheiher  he  LuothZi''Lf\l  ''  \  ."« 
»hi|.ped  a  woman  ami  1?.  I  1       **"  ""^""^  •'»<' 

«tl,er%n«>n,  Sitt«  I'fc"  I  P"'"'  <">  "«• 
U.  _     85  aT  JJli  ,  '  •  '"03.  took  «..  State,  HI 

t .  the  witne^h^ri,rfttVnf''r  •""/"'■""''»» 
"•«  on  «e„e™l  oS^  .'  „,f  ^''^""''"•'t  hear- 
witness  not  haviiio  tww,„    •         ■    •  ""*  »'™««l's 

U:>\Uh.',.  348V"pfrti.„f  V  "'"■  "•  "Brien, 
'■'  the  vvitneW  ittentfor  .'^f"  "'«•"  '"'  "''"«' 
'"■  eve.  heanTo?  then  l«;'  W  •"•y,^  '"''-''  " 
It  the  purpose  of  es^l'.Uh?  ""?  "  •""wed,  not 
''  N,  l,,t  tVSst  the  ji^^;?,?  »''•'"''•' or  those 
""■I  to  ascertaTn  Ihatt^    I'l''  "^  {'"'  »'''»««». 

I'li-i) ;  .l/i«Lt     1890   L-1'   '*•  '"'"We (rule  an. 


Olive  r.  slJtl^TTfVbr.n' i'tV'}'' 

«rtjrx-cSSr'^-r-='"" 

fa.1)  ;   1894     P«tr!in         »?«  "'  '  •'""i'  "'"r 
R9   N.   W     917  /I^"   '•   ^'«»''.   «    i<l.   538, 

State.  45  ii'yrTa  "r'^'^'fi  »;.rth'' 

•  judpnent  of  di"o?ce  on  L.     •«'*  '"'"■'"'  ""•» 

the  la,  forbida  to  1«*  one  dil  ,1  '"''"*^'.'y  «h"ch 
»Dg  the  .haracter  of  the  »1.1  '  'y*  .^"-  ""l"--"  h- 
charge.."  «d.  ^o,  5^  •  if"?."'  ''"'""■>■  'f'*^'"" 
•twain,  a  g<x;iTner,i'char.er  "I-*'"''*  '"  '^''' 
••Pi'tation.  th^.?^,!!;if„T^*'"''  ^'""^  •■""""on 
untnte  in  itWhu^CtTldrnT  ^m  Til"' 
»•  Skeen,  8  Jones  C  3S«  /■  ,1.  ' '  ]■}:  ^"'''" 
State  ..   BuHZ%V^'^'A^};Pi^'l)-.m, 

«•  Whitaker,  «  Mel^nn  -^jo  ViV  ,  .  •, '^  •  ^• 
ha,l  not  I«en  charged  with  i^"  '"'"""^^•'  ''« 
"'"no-.  adn.itted i; 7v      18«0   n "'^  c.nuterf.it 

inely  a  test  of '."curacv  fc        'T '"3' 8™"- 
biinKinheareayr         *'  """  »  "'bterfuge   to 

tion  o'^Viti'eJS^y.'  •**  f^-  «  '"^  (RehabiUu. 
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TESTIMONIAL  IMPEACHMENT.  [Cuap  XXXII 

A  Df,fkct8  or  SKILL.  M««oKr.  Knowledge,  etc.,  as  evidenced  bv 
Particulab  Pacts. 

thus  arises  whether  they  may  L  SbSihpri        T  ^'"^  'l"'^''''"" 

other  witnesses^  or  liY  i  ^''*»'''""«'l  V  extrinsic  testimony  (from 

oHier  witnesses),  or  only  by  cross-exam  nation  of  the  witness  him  Ji/  7 
this  question,  shall  the  analogy  be  followed  of  the  n.LT,     "^  '  " 

character  (ante.  §  979)  or  oflhe  tuuZIa  Z       ^^'^«"*"n8  "n'"""! 

me,...  i„  „aki„,  ,h,  ..^melZ    .V^fc'";! °^  £    nrT'T."' 
tmction  i,  «,  i„do«„iie  timt  no  «,ttl,d  ral.  „,  J  .  v  °  ''""  "'  ■""• 

IIM 
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f  Ml 


applicable,  and  thus  the  icom  «#  ♦!.  *  *** 

defined.  The  witnea,  U  c^LtjT?.*  5"'"''P'«  ««««"»  «>«>«  to  be 
denial  the  .ub«,quent  proir^TTJ'^Sju'jJS' ''*':!'  "^*'  '"''  "'«°.  «"  h^ 
tradiction  and  not  the  p^wnt  ru  e.  Hen^  Sr^r""*"'*  *°  ^l"  ™>«  '»'  con 
«m..n.  obscure.  NevUele.™t  fa^ip^AT""  "P""  ""^  ^^-««'  '"^e 
«^rned  the  logical  u«  of  partio^U,  JiunST  n^*'  "owexaudnation  i,  con- 
l..»en   hereby  the  weight  ot  tJ^o^ulZhm.lT.  ?""'P"''''^  «"  ^  to 

tion  «  required  for  testimony  to  a  omJln^t  ^^  ,"T'  "  '^'^^^  l^oHHea- 
.s  a^eruinable  logically  by^rtJcSI^S/unii^i^,''/  that  qualification 
possese  or  to  exercise  it  "utances  of  the  witness'  failure  to 

-y  be  brought  out  by  q:::^:^,;:  ill's™ 'r  ^"•^"'"  '-'"•"^» 

(ourts  discretion  in  restricting  .„  ex.ril.!*^    ?'"'"'.~-'"^J««t° 'he  trial 
Questions  relating  to  prior  Jtancao^TT^  *""'''  °'  »»«  '«"«thy ' 
be  favorably  tre.ted.-for  examX «„    „1  i"? '"  P^""''^^  ^^'^^  "^ely^o 
presence  of  poi«,n,  whether  he  had  not  ol  ?wl^.  *"  "  """^'^^  *'fe"  to  the 
which  turned  out  to  beerroneousrtLlh  t!?"°'r"'°"''  """^^  """lyoes 
this  frequently  valuable  method  of  Ss^^h'"  ^  f  '""""l  °»'J«<=tion  to 
question,  exhibiting,  by  the  veryl^Tr^  ^''r  P^-^^'^ty  of  error.    But 
^ck  of  ca^city  to  underBtand^thTaT^ 7^ 7'""  *''^''^'  '»»«  -■t°«"'' 
""f.*^?^    They  are.  naturally,  most  aSleir  ^"""°°  '""'  indubitably 
^ki  1  which  i,  really  expertnei^^,  th^gh  ntt  cL^ r,^''**  '''1"^""«  "  ««««« 
-  for  example,  reading,  writing,  and  the  hVe    ^^e l'?.!!:"'^  ^'"'''-  §  556) 
the  following  pasaages :  *•    T""  method  is  illustrated  in 

1754,  Canning's  Trial  10  fTna>  ct  •n      _ 

the  mi    J^L  ;.?^'  "•'  "*«>»  Wng  that  "th.«  wiJl^'ol^^'Sr"','!,  ^  '"  'he  town 

>ou  look  directly  to  the  almanack  ?  "  'k^L  ^'"'.f.">"-««niin.tion  followed  I«i 
very  well  dcilled  in  iBanack.^*  .. ^y^"' '['l "»'  *'"  ""  18th  .t  night--..  a«  ^t 
ou  know  which  day  of  the  week  it  i.  Z».  ,  ^  «*»•»«>  and  write  ,  little  "  ..^i^ 
>»  good  enough  for  th.t "  T,  I  •  ^  ***•  almanack ?  "  «  j  -an •  rVkV  I  ~  ^ 
itis."    (She  Ukl  it  .     K~'^k*"  this  almanack  «,d  tell  mt^li  .?' "^  ""•*  head 

*  Compare  the  mthoritj-  «t^  -  '-Mguo  to  commit 


iWl  TESTIMONIAL  IMPEACHMENT.  [C^r.  XXXII 

follow.  !  A.  ..  Horn,  mwaTSl^Ltrrr^  ^  ?**"*  *""■**  »"*  '"'  •»•  •'  *»>.«  .H 

*••  eoiM  to  .boat  tb*  kUlinf  d  thJitMl    s^  „#  ^      ^  »woluUo„ 

for  Ui.purpoMO«  killing  tb.m."  o.!^.«     .f^  ^  '**•"*  '*"  ""•  ■•«"" 

know,„„«,d  tb.t  Mr.  V^^i.ly  t^k  ,L^Jy"°'r'rl':?^  .  <*;  'T^''  *""  '"" 
"-•n  V-  A.  ..  H.  WM  tb.  chiirmiu.."  a  "  Wbu  did  h-  ^  t-  ?'  J^ ''•*  '^  >«"« 
awtlMg.."    Q.  ..whM  did  b.  do?"    A   ..  M.  .  u  .u   *■•*»*       •*.  "To»tt.i.d  il,« 

»«>«•  WM  •  r^oluUon.    Do  To-  kno.-lii^         *'"?""'•       *    '  ^^O"  »>•'•  told  u. 
wteth.,  ti>7n  w»  or  not^  Q.  "  Wm  thtr.  .  „or.t.,y  J  "    a.  -I  do  not  k,.o* 

thM  th.  ooUision  b«l  taken  pt^^S'^^Ji*"!  r"**^  ""!?"  P^nUr.  cl  ^  .how 
.worn  tb.t  th.coIli.ion  toTk  X  twoSS  «T  r^  ^^^  "'  ""•  '*'''•'"»»"*  »"*' 

d.flnit.Iy  .t  tb.  tin...  ThV^rnSl  forSl  „U<!,'^*r"|L"^'"~-'  "  ^  »••<>  "°«'»d  it 
in.tion.  took  .  .b..t  of  W^^tSTi^^T  \  ^  ^J'"^'  »"  '»".  c,o.M«a„. 
i-u't  It  ?  ••    ..  Ye.,  .uh."   K?S  ^r^  til       '*'"'^r"»  -'<«=  "  »»*.  tb.f.  h.lf. 

fourdi,i.ion.,  th.  l.wy.,«^^S.  JT tt.  H"? /I'  *^  '^''  ""^  «"*^'  *""' 
•uh."    To  the  Moond.  ••  H.w  •.  to^tkiL!^.    !  »  ^    :'°'"''  •■"•  •  ""••H'lrd  V  "    "  y^, 
third.."    ..  y,..  .„h  :.    "  jVor^^tit  fo^r  S::.'"  wJ"  *^  '""»•  "  Th**'"  "-- 
•■I>«nno,.ub;  throw  .w.yth.L^7nffr2L   Tt  iT*"*  "^u"'  «^'"»  *»  «»°''  ' 
truck  r^»/  rter,  ,/  rte  J ,/ uL^J^JmT^'  "*"'' "'''  «^  »»«  »*»  boat. 

of  numerous  auLd  ulte  ain^^rf  T  °'  '''"'''''  ''^  ^''^  introduction 
ter,.  and  unfair  .uS  T  iZTthl  •  '"^''rP""'''^^'^  ^''^'^^  "-'■ 
mise  the  tenor  or  thTSe  of  sun^H  H'^'l^.  f*""'"  ""''»•'«  *"  «"'- 
to  him  by  false  testiLr  NeveKfl  k'*  ""^''^  "'«'''  ^  '''•"'""•'' 
effective  Ldentially  and  the  Ztk^^^^  ""'y  »^^"  »-  ""•-' 

ent.     The  trial  Court  «LnM^,  disadvantages  may  not  always  be  prcs- 

mode  of  pro^  wt:Vtt  Sj  ''"  ''"  *^""°"  '^  ^^^^  ''"^ 

The  rr«»ta,t.  T«y,  and  no  p«ci»  rule  i.     C^J "C   Hf^'  1}!^*  ^   '««.  •»«"  ' 

1148  "ontW*  WUluau' Reininiscen.es 
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Wlwther  extrimio  testi    «„.  i     j    ,  '  **' 

Ue«t.  though  uot  of  princlj^e^  S?1T  !'  ^""'^""''  "'  "  ««tter  St,S^ 
Kamed  in  .  |««litv  „f  .  diBeZt     IT^«  "»IPne«r'.  experience  h..  £!ir 

7  7«d  in  .  part  of  the  coZi^;^^['^'"'''''T''  """  "»  ">^^^lr 
I'ke  the«,  would  «H»n.  not  U,  b^^bnoi.  f      ""*  •^'"'«'=»- -  eircumS, 

'xiK^rt  re,t8  hi.  Bp^citi72^(flT'*. °»»^  (D  The  data  on  which  .n 
'"m  -kilful  to  form  ouJat  a,Vm«5  o  f "'"'"'1''°'"  ""»  ''«'"  *hieh  m.i; 
"""r"'*"'"'^".'  Without  theriheJ""  ^.'""^  '"'1'"'^  i««-  u^» 
-t^-d.    (2)  But  may  the  incoir^cl  Jor    I:'-''''  "P'"'^"  <=«"•>"'  be  eS 

<i"ubt.  80  far  as  it   i„v„,ve,  merely    he  f!"":'"".'''«  «""» <=">"mon.  without 

fur  they  are  usually  called  primar.ly  for  .hi    't  "'^^  r''"""''  S'°»"''«; 
'»  the  cause,  and  their  di,creditina  Lf  th«  «    !      ""^  "'  ""«''  "*"  opinio. 
"iny  .ncdentally  be  inquin,,  2  1  .oL  "'  '"*r*'  8^""J«  «>'  "pin  o" 
example,  when  a  medical  witness  Jt  ft h!'  TT,'"''^""*''  *''«  "-'««.'--  fo 
...«.  Btutes  an  aground  the  presele  of  Si      T"'  °'  ''*'"^''  «  ''rown 


t,>  Im.  .h- :.....' •'"'""."•"•'"Il'tor  h.v|„gclai„,Al 


tl.e  trial  «no.l,*r  b,  t  or  P  .  ""'!'«  ■"•''«  «« 
"kill.  Sir  r.  Whto  Mr-TV  "  '''*'''?™  "'  hi. 
Mill.!-,  of  til,  HoV.1  A^H  ^''"TK.roft,  aud  Mr. 

"rtiHtio  merit  "     tTe  pU  n/i»  IV"'"'  "^  "o 

»-en  hin.  working  on  .  ^^.h. '*"?"  ?■">  ""'I 
ilinop    of   conrM*.».i'.    ""U  rebqttiug  «»i. 

hv[«.h.tiX^,„ro"tU"-v'U'*,  "r 

""••  V.  A.  A  r  H  r„  Er,  '  •  ****.  '-^ui^ 
^■^}.  3  X^AVi  N.-  E-  W87J^.i"*  '"'■•  ♦<»^ 
X"  ««;  M  .  t£t    M.         *'*"'   '"»  opinion  of 

;!--fr:  issVlSstS "a'T  S'V;"-*;'  '"  »- 

<ir.iv  83,  00,   lM(«D.rmri  l'-    "'"'••  > 

;'-"1;,«te  impe^ehahle  l.v  ."i.Ie"?;  oT  .i""""^  ' 

t«timony-  DriorTn^.   ■  .   '"•"''""•'H  l.v  other 


ttu..ti:.rt't  •?"■'''"'.!..  i«,,., 

<•«,  priority  ,f"„*,n'J"J'."'f"','«»-''''>'t  of  ,^\: 

•  .imiUr  nJ-LiL   i.,Ve°to  "t"'"  T,"'  f''""" 
•on  .nil  wu  int..rr~l..  >    »  "i>"    Iwr- 

o'h"    te«tin.on»  Te   •    iM,"    "'  *"  "'""'  ^y 
the  qn«,i;„r«^J;""  ';:;,JU'  -™'  "Horrrct..r« , 

held  toh.»,  testifiBd  »«  .«  "  '»  *«"«»" 

C"-,  88  Wi,.  6I«.  5M°",V  N  W  ^u!T"  "•  "• 
••.iiimtioj,  of  witnr«,e;  to  »heVxt;nt  of 'y™'""- 
tion  hy  Lnd-condemnntionm    1       f'"*^"- 

«*<«.  I  leSL  "'*  »"thoritie.  collected 


1H9 


w;::ij;!;:U7J-„i;^ra'«!"'' '» "- 
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langi  indieatM  dMth  by  drowning.  But  when  the  oonfutinR  of  the  data 
Kiven  requina  the  calling  of  witnaaaea  who  wouU  not  otharwiae  be  in  the 
c»»m>,  the  propriety  of  thia  ia  open  to  doubt.  NevertheleM.  it  mar  often 
iKHoine  highly  important  for  expoaing  error;  and  the  trial  Court  should  have 
diaoreuon  to  permit  it  The  following  pMaage  illuatratea  ita  poaaibilitioa : 
IMS.  ai»kof  AlltrhHTg',  Trial,  16  How.  St.  Tr.  4M.  «72i  iMuaukl.  Uti..  i.- 1  i__ 

t.  .I«,.pher  tb.,a  wr.  -kl  b,  him  lo  p^«l«,  the  k."o„  which  th«y  lo^J^\  IheT  Ir".* 
U.lo..  W|.  r«,u«t  w-  r.fu^  o,.  ground. of  th.  public  „*,«ity  of  \Lf\u^,  1  .^!Tf 

f.>rgr.nU.I  becau..  th.  k»y  o.n..ot  b.  produo*!  wlih  «.f.»y  to  th«  public  U..d  c««" 

Thll^l  .i^  r'  ''**'':'""•'••  •»'»'-?  *i«h«£.ly  l,.,,K».on  the  Ugi.Utur. 

wh.n  Iber.  ar.  not  m««n.  of  contradicting  thtm  for  w.nt  of  m*\J  their  k.r  T  .h 

grMtM  oartainiy  h.ima.i  rMwa  know.  I.  •  m.tb.m  ul.  .1  demo..,trailoi.;  .»dw.r«  I 
brought  10  your  l.rd.hlp.-  I*r.  to  b.  tri*l  upon  .  propoaition  of  Sir  lu^S.^Z» 
which  h.  upon  oath  would  .we.r  to  U,  true.  I  would  Jlpp^  to  vour  l.,r.Uh^  wh.Te    l' 

h»w  tha  liberty  of  eiu)ulring  into  the  truth  ol  it  from  men  of  equal  .kUI."  • 

•  Vi  *"•"'•*«•=  *••**■«  *»•  ^»*«»^"  C-P*oity  to  Obaatre.     It  i,  not 

ooubtful  that  on  cro*«^a«,«a<u»».  ao  far  *s  feaaible  by  mere  nueationa  th- 
witue,,  physical  capacity  to  ob«>rve  (by  eight.  hearinK.  or  the  like)  may  Ik, 
osted.'  On  the  other  hand,  it  is  hardly  leaa  doubtful  that  *,trin,ie  tatimon,, 
to  particular  in^Unces  of  hia  incapacity  in  thee  respects  would  not  be  in'r- 
iiusaible.  But  mere  questions  on  crosa^xamination  can  seldom  effect  much 
the  useful  thing  la  usually  something  of  a  mixed  nature.  •.  e.  erptrimrnU 
made  tn  court  to  test  the  witness'  powers.  These  should  be  freely  allowed 
subject  to  the  discretion  of  the  trial  Court* 

5  994.   Sa.. :  Orowd.  o<  Xnowladga  and  Opp«t«aity  to  Obaerra.    Every 
witness  must  have  had  some  fair  opportunity  to  observe  the  matters  to  which 
he  testifies  (ante.  §  650).     The  circumsUnces.  therefore,  which  iudicate  1 
his  opportunities  of  acquiring  knowledge  were  less  full  and  adequate  than 
tMtimra   •  "*  *'"'''  "**'"°*  *°  diminish  the  weight  of  his 

Ante  1726.  Ckitf  Baron  Gilbert,  Eridenoe,  148:  "  Another  thinr  that  wonM  «.«<!..  ki 

know' l  U  U^,'""""  '""*  '"'"""»  ""'  •""  t**  •"«  »oJ  '•>"  ••-  »•.  c«n.eH  to 


•  Compare  the  cum  litnl  pniH,  |  1004 
o./  l!5\^'"-  '•  ^'^*"'  Miuu..,  B-niU'  B.-n. 
iS84,  385  (witneM  to  prnonal   iilentity,   croM- 
••umined  lu  to  having  weak  eye*,  uaing  (uecta- 
cle»,  etc.).  "    "^ 

,..  i*i^'**  **««"''•■•  Trial,  36  How.  8t.  Tr.  294 
'  •  "«"  *•>«»  th«  priaoner  may  be  brought  for- 
wart  to  the  front  teat  and  oome  peraooa,  aa  nearly 
of  hi.  own  eoodition  in  appaaranc  aa  may  b^ 


•houlil  be  plaml  there  along  with  him"    ihi, 
WMdoiie);  1894,  HeHth  v.  State,  93  0,.,  44«  --i 
B.  K.  7<  (letting  a  witnr««'  power  of  vU,.,,'  l.v 
aeniling  him  to  the  win.low.  etc.,  held  nut  iin 
properly  refnaed  in  diacretion). 

Kor  other  inataocea  of  experiment*  to  Utt  ai.iht 

f?!fi      ?"?•  !T.  "^'  *  ""•    ComP*"  the  cases 
cited  aiil<,  I  944.  poet,  f|  1004   ISM. 
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II  »r7.W6]  8„,^  „^o.^    KHOWLEDO,^  ETC.  ,  „, 

"»".  «»••  •courMy  will,  which  thrt  odlr^L-.  k  '"/""^  "'  '"'•  »PPortu..ll.  for  ohmrZ 
11^.  rtUlkw  to  th.  p,rtJ«,  rt,.-'  •  '^"""^  '•'•  *»•''••«.  ««i»l>ori»ioi,;ritu«iiri« 

(1)  That  theM  inquiries  m«r  b*  m^.  «- 

"...  '/».•.  r^.  „  „„.TTt;^"'r"~-'""»  "  •»•">»'«<'■■ 

I"  her  h.. , , .. ..  u^'TJZu'^'r  ♦^^  r.'!£  *- '  •"••:  -  ••  »-•  -rr ! :; : 

look  .1  th«t  w»ni«ii;  will  ,ou  ,wtar  no.lti«l'.'.ir.   /  •<  "'*"'  "'  ••»•  qu«-tlun  . .  ,|,,. 
Toio«.">  '  •"■•  '"•'  *o«n  thar*  wo*  uo  light  7 »    ..  |  ^ 

"Ple  ««^r.  §§  948.  966)  „  the \iLm7tZ  1  T^: ''''  "'«  •»""'  P""" 
e-t  Any  other  rule  would  iIm  TZ  ";t'"'"»  ''''"  "'"l  ''''«- 
•iii|.regnable.»  irequently  make  a  false  witness'  testiiuuny 

(1)  S"bjecfrZ  ge'JIrSrpr^lirciSnri  TJiJl'M*';"::**  **  *"«»»•«««-. 
cretion  controls,  the  testing^f  7wi  w  J,^.  "•"/,""'  ^""^•'  ''i- 

. .  •  B^id.  .b.  f„„„.,„,  ^„     '         Z  '""^'''y  "'  '-°»*'«*»".  *y  cross 


o«Mtr.et  f   wll  .W„J^'  "^;?i  ("•"tnp.it  on  . 
the  "extpni  ki-i     "i    ;  '""•""'""linatioo  to 

131  i.l.  339.  32  8    W  I'nn,     i.-  "'^  '■  ^""V. 
'«  alibi   -he"  t^^n,     ;i'.'.V"l83"8    nT'"* 

'hamcterl-    188o'lfiL     '"••"'K'nce,    «„d    hi. 

ir^yTu't:-  4""  ^^'  -^"^  -"-tefc^r 

1885 ,  Sut«  r.  Butten,  J3  w«,h.  203.  48  pSi.' 
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n.V  I-  i"r''"i  into  oil".  *2?'Jt '•'':'"''• 
■«  »»««,  i6S5.     For  tlltinfS  7        "'""'""'' 

(.us::;i!^-^;.f-iE^Mj.32. 

unLY„r::'iiii:.:r' ""'•"''"'•'•»"•««'  *"  Mr. 

i»  1S58  (>t  X  „"i: .  j^7';;?-;;k-»  Trini 

niKht  not  nVn  ,    h,   Lur     Th?.  ?„"''•  ,"".""'* 

of" 'ThXX" " ^'r r*  ?  "■" "i!'  «=•"• 


« m  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXII 

in^'itistt  i;inr.i:""""^"  '*^^  '^"^  -^"  ^^>  ^'>-«'' 

Iron,  th,  J-uit  ColLKe  at  sTo™.,  i„  fi^i  ^..^S  '^^'Tlr""'' ""'"  »°  t""  ""*""« 
•ttendtnU  wu  pot  on  by  th.  defeno.  to  „Z.  .h  »  w  !'^'""'"  °"'  "'  ""'  •''•'"'' 

John  Warner  th.«  all  J„!j7-  Wkn  J  «  «t  7  ^  ^'  ^^  ''""*""'»■•  "  Wafsir 
to  April  ...a  May";  L n  Isi^r-  Vh^^ti^^rrLli '•••*'' "l'^  •'"'^ 
July?"  Witness:  "  I  cannot  tell  ••!    r   I    "fv  .       ^^"'■"•'"  ""  •'"»•  ■"«* 

n6« :  "  Ye,.  I  was  "  •  l!c  J       .  xvk'  »    ^°"  *"'■''  'f  "^"""^  »'«'^"'  »'""  ?  " ;  Wit- 

in  June  «d  Ju^-'in  Aprifand  M.v'y'^  W  /°"  ".  T""  *""  ""''  """'  """'  '"»  -» 
"  Why  not  «.  ^e^rUin  fbi  thS  two'ln'.h  =     '  "r"'  **  *'^*»"'  " '  '-  ^  •  •'  = 

notice  of  th.  on,  than  the  other  ?  " ;  Wit^oL  •'  'wL  ^'"'  "T  \T  *".  *"'''  '"""' 
■ny  lord,  did  not  fall  upon  that  time"    lT  J  •  ^h^  "•«  q-"'""  that  I  came  for. 

before  you  live.1  with  thi,  Sr.  tZTv^^^  At^  ^1^  '"'^  =.."^^'"'"1'"''  '"''  "^- 
"  In  Cheapeide,  with  Mr.  Smith  '•_^.H„-lL,-   .k  , .  ~     ^•""'  »«f°«'th»tV  " 

•nd  fiw  sUt,  Uo  '•    «  Wh^t  did  ^n  1  T^-  u  'J"',"*"  ^  '^''•»  '•  ''*"'<*'•  four 

but  you  cann^Zn^Tlhrr"  i  J^rS'T.tii:,'^  '^"^^  "  """'  ""^•'  »»  "  ""*""«■ 
try:  IwiII,itdownandi^yorj«?^^'^'*Ti't'r»y°';r»^^  No*w 

'T^O    "^-r '^■'-''^"-•^••"■'•-W^  ""hy  do  you  not  give  an 

of  r.;?rdfCp:;ir4'"b:;;t  i^'^Li'Z'  r-^^  *-•  ^'^''-  »"•'-' 

Bergami  during  her  tour  in  t  rman^  aTJ.  i??  ^^  !"  Princes.)  and  her  «,rv..,t 
was  ma.le  of  Suiter/on  tLl^U^d?.ri  ''  '""*  ""  M««i»err.nean.  on.  charge 
Majocchi,  a«.ry,nt  in  hern;durin^^r#f  T"'"'-''*  *"  P'''""'":  "«»  *itn."^ 
this  charge  under  the  tZXi  tZL^lL^  ''r^cT'T'  n*^  *"'""'^  ''»-""'«"y  l" 
I'rince-  sleep  under  thT^X^  JTT  * '" '^'""^'-0""''»"V'.»-  "  Did  the 
l«>.ne?"  .V,.,U*.-.-  ..  She  stent  alw^     "l  '*~^'  f  "^''-V  ""  the  voyage  from  .l.ffa 

Jaff*  to  the  time  she  land^  "rir  ^^^  i'"-  n'  I'^IJ,     d  ""  /''°"  '""«•  ' 

.U<yW».   "  Bartolomo  Benfami  "     Mr  ^v  V>  Vl^*^^ "^P '""'"  '•"•  '""" »"'" '  " 

.lA./«.r*,..  ..  Every  Xh^^  O,  „^        i  ^^J'-  •'  '  ^"^  *•"'  »*'"  P'»««  "'fy  niRl't?  "  ; 

8  »  »  ouer  detail,  of  the  sleeping  arrangemenU  of  the  suite  : ' 


JttS"*  '"•""°-  "«•  »»'  •"  P»*  i»  <««"ct  ^^^.,  a  ,,w  LurvsniBg  ,„..ti„ns 


are  hrre 
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"[On  thi^  rongtA  Wh.-,  jm  at       ,  '      " 

.7"  •  '""^  ""wt  ?  "  MajocvU:  '•  Ve,  "Mr  '«       Z*'"'"'^*'""  •  "  Were  you  not  vou^ 

.e  ve»el  .I«,p?"  A/<,y^4-,  ..J  do  not  kJiw""'"^*'"^'  "  ^hen,  did  the  Padroro 

Hishnew  was  goinitbT  ««„„  1.  ""°*     !   Mr.  Brnugh„m  ■   •'  \Vl,«n  i.       «       . 

■lid  .he  Meep?"  Err^TI  •  T'"*^  ^^  '"'°"'<''  "'"el  ^«.n  Sicilv  to  T„  •'  ".°^"' 

IWW,  Hon.  J.  p,  J)g/g  ill  "Th    n  •  J 
ne^ed  w.-«  p^uced  b/;  .ingll  q  "iSn' J"' '°  =  "  '!"«  <"  "•«  n«te.t  effocf  ever  wit- 
tlio  course  of  an  inquiry  on  *<.L..  ^     ^'  ""*  °'  "'«  young  leaders  at  «„, T 

id  expert  had  testifi  Jto  hi t^ntZ':  "  '^  ""  "'"'^  "'  »"  '»'-«S^rtv     a  I'l" 

"3  we  witnesa  seven  or  eight  veam  «™.  -  j  x^  *  ""*"'  '"  T'est  on  was  sol.l  fr.  h 

«  "«i..jr  what  recollection *t^.  wUne^^'o'^  .l'':' T""""  *■«  '"''*«1  '"'  1^.^^^"; 
1  -' .-"  long  ^.     ,ve  do  not  tSHrthamis^wi?-''  *"  ''""  "'  "  '-action  ^hi"^"; 

I  e  w..„^.    The  extent  of  hi.  business  J^i  J."  '  ^^'  "*'  ""  *«•'  "'•  "«oIlectio7of 

•'"'  -  ..«l.t  to  inquire  into  it  in  thH  rMor.^;"  'uT  ''t'  T  '"•  '"''"^•^^ 

.  ,„  hi  "o«»over,  It  appears  by  the  subsequent  ex- 
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-tyle.  weight.  ...d  prio.  thereof.  tK  ^^  Th^t  ''"'""*  '"^  *°«'*'"'  ""^  ^^e  .iie. 
wa.  the.,  being  ,„«,,,.  A..d  while  oon.Iur.b  ,  tSuri.T"";'- '°  ?'  '»'»"''•>'  *'"<^^'' 
tioi.  of  a  witness  for  Uie  purpose  of  te.tin,  M  f     ?  *  *""**'  '"  ""«  or««*examin». 

m.tte.,  wholly  foreign  to  the  h.ve.tijitl.^'^  •^'"'  "'  ""■  "*'"•*  *°  «8»«'  to 

more  common  to  exclude^/W^/T  the  ground  of  r«coUection  » it  k 
where  the  effect  StTmr^nfr"^'  ,^«^°'''>«1««».  i"  «imple  ca«e«. 
no  propriety  in  a  hfrlnd S^;''  ^^  S'  Tn"^  P^^''^^.  There  is 
a  discretion.  ^^ '  """^  ^'^^  "^  Court  should  be  conceded 

uefsTth!";^:";  ':S^t^j:'^fr^r---  ^^  tmstworthi. 
sufficientl,  ascertainable  b^thel^L  of  «rw>  ^"'"'  ^  J''>  "  "«"«"y 
§  946)..  But  when  the  testi^otyl^^ven  InVJ^r^T^^'T'''  <''"'*• 
hearsay  statement  received  by  exceotion T  ITT'^  ^  deposUum.  or  is  a 

'  exception,  jt  may  be  necessary  to  show  by 
^  •  On  the  principle  of  « 944.  «Hi.    ,k.  .^.i      ^        .  ^ 


»  On  the  principle  of  }  944,  anU    the  M.l 

223   ari7.v.li         •  .?•':?'  "■  '"«•  C»-.  38  Conn 
-!«,  .J3,J  (policy  on  the  firat  wife'.  Hf.  .  „..J.7.. 


»^:.;«".>.r^»stxx 


90^   .Tor,     ;  "  "•  ■"'"•/  «■  Ine.  Co., 

223,  23,1  (policy  on  the  firat  wife's  life  •  au^tiZ  ^'J"'""  '  ^""^  "'  "o""  *•"  'iie* :  "Can  v'.',,1 

M  to  the  iLit«  nf  .n.,,:. i.u  °"  ""  •  <i"'«»non  give  any  report  of  the  «.n.>.i  J.JT L.      .      y"" 

oonJ  wife,  inii of  thst  VZ^  I". 'n?-.      P"'l»rt and  niean- 

I  ■>    u.tJ  Jr«  ™ '"•' ■P<*cn  f       W.tnesa;  "Nn">.  7a7a 

'!:,»"'>:  Keunedy  ».  Com..    14    R.,.1. %«    oZJ'  "(«' 


«  to  the  .(»t«  of  marriage  with  the  W.d 
*l.i..s«l,le  in  ,ii«:retio,T)j  1885,  SeJSTr    U  M 
hin».  139  Mass.  ItfS  29  N    K  iiST TS       •  '*"'*; 

it?en'.''^,r  ;-"»^'  'h«  »»SS.r"oVrL't 

400  (re»u   in   trial  CourV.  dtreiiJ"  •.*^8*J^- 
Cann.ngham..  R.  Co.,  gg  Tex.  Tm   Si's    \V 

«7Jr^u^?rni.TirtJt.te 

For  testing  memory  by  npetOion  »/  .i-rfi-. 
compare   al«,    the   .ath^/Sr^l^fti"^ 

.For  testini;  the  recollection  of  the  witn..  .. 
J-re  .  right  to  the  r..l':S'tem;„^„V  tW„C 

i:i^^,r4^i-r'ttrr^r3 


progress  of.  'trial  "  ,  Pollik  then'ZTI*  '?" 


Kennedy  ».  "Com.,    14    Bush  357  "inn"  ""l",' 
W.S  «^  I  hate  bet*  i,eW  l^v  B  ',?.''"?•  1'" 

ministrator  the  witne^  wi, "  to  ••im~a^  ^■ 

wi°'t£r.r"7J"'" '"  -^-"JThth ';! 


the  iionnt  h.v,-„g|n';hem«Tver„:"'''"'  ""' 

—■■'■•      ■•    ...Pi     "'*?"*"  •">™nnection 

to  the  .lave;  it  was  held  prcperlv 

•e  further  the  authnrifi-  i-ViiT.  '^. 
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with  the  title  „ 

JSroTMrt^e'fflnT^^^^^^^ 

.nden.  involve,.  IS^^^tV^'Su.T:' ^1 

s:il/SVo-i^S 

nJ-^'^sh.^id'n'^'*^  '■"'  ?•'.''"•''"'<'  "'«  »^' 


SKILL,  MEMORY,  KKOWLEDOF,  ETC. 


f  I  977-996] 

-. ^M^cujuK,  ETC.  iM- 

1   iaa*r    xi.._      . 


the  Wdwriting  of  „  •"  •ji*P?'«">n  "ew  i„ 

I.W  to  have  fcenUd  o«;  tS^^"'  '^»f'««  by 

not  »«1  orer  to  hto]  XL^'",',:?' >  f"' 

«•  »<w,  471  (the  tntneniud  that 


t'^'SMorit'r^'^h"?''?^''''-'""""-! 
■dmittedl     th.    •     ^  *■'  "'«'''  «n<l  leara  It  • 

•itlom),  II  758  %r„.„'®*!  ^"S-SOS  (depo- 
«»«).  Jli:  H«  (dWn?7'!''»I?*'''''«<''^c- 


'I 
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[Chap.  XXXIII 


SuB-TiTLK  II  (continued):  TESTIMONIAL  IMPEACHMENT. 

Topic  IV:  SPECIFIC  ERROR  (CONTRADICTION). 
CRAPTZOI    y»"gTTT 


I  2S?-  TJ'^fJ-  "f  thf  Mode  of  Im,H.«chmet.t. 
»  1001.  trror  oti  ColUtewl  Matter,  caiiuot 
P\'^'"  '   •''  Wiial  Ke««,n. 

I  l^t  ?"'r^ r*?-'  n**"'", "'  AuxilUor  Poli.y. 
I  1 00 J.    Tf«t  of  Collaternlnfdi). 

(1)  facts  Relevant  to  the  I«,iie. 

S1005.   8».me:  (2)K«c-U<li».-mlitinKtJioWit. 
ne«,  „  to  Ku,.  Corntption.  Skill,  Knowledge. 

nafioir*'  ^''"•**"'  QuMt'on*  on  Cro«-ex«mi. 
K.!»^^  ContmdictiDg  Aniwem  on  the  Direct 
iil^  J  Supporting  the  Contrtdicted  Wit- 


TJie 


Fn*«li!*'?;-.^™*=  <"  Pint  Fonn  of  Rule 
.  .'J,^     """"y  "'"»'  '»  «ejrct.d. 

.  ,■■;"'"» /""""ony  ™y  he  Rejected. 
ffJli     T   5"""=  <^'  ■'''''">  F""!' of  Rule:  The 
nb^Jd        "^  """"  **  '*'J™'"''  '"'lea»Cor 

11012.   Same:    (4)    Fonrth   Form  of  Rule  • 

S;utre.i^""""'"^""'y  "^  "-j"**^-  •""- 

F^'h^l  ^'•"'"    '^'""'  """'  »»  '  Con«ious 

Ja^plt*"""   '''"•""~'""^'*  <•-•«•• 
flOlB.  SuDe:  Time  of  the  Falwhood. 


.      Ml  necesaaY^.^  only  that  the  imposing  teatimon)- 


\ll 


I'e  believed,  but  also  that      ^  •  *  ^^*^ 

J'^^^^i'^tinsandssiro^^::^;^^:''^^'  fact,  addftionall^  be  ac 
'•  er  the  method  of  provL  the  ron/         !  """  «"'  ^  accepted     m!* 
"Jtimate  result  aimed  at  KeS    ^  ,°^  *''«  «'''"«««■  a-ssefS"  fact  H 
ti.e  witness  has  complej,  Id  ^n'  tr^'u'"  T' ""*^«  *'-  S"„    't    ^ 
"lonest  mstances  in  practic«  «,  7u     . .        P^rt'cular  point     N,.w  .k 

1^l»Peonlmr(e,t„„„,juj     ""8   ",°'1*"'""S  evidence  t 

"ti'iis  statement  has  befln  m.  i  "®  •'"ow  simolv  that  .„ 

'•  '"I-We  „t  ,„k  "  „     ""''  ™  "«  point,  and  ..  i„f„Tte  ,  J  V" 

•■■■"I,  ,„d  „  do  2  ;iTrr'  ""•"""'  <■»  «h»  SS  m  "'" 
-;f:"ur,;;;rr;:e~£P»^^^^^^^^^^ 
■  -e.  ^„, .  _  „,  e^?  ,/„r£r;  ~„-s^- 


tf'^ 


i\    ''.-,Vf[|] 


^l^^i 
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the  source  of  some  other  error,  otherwise  not  apparent  No  doubt  the  repe- 
tition of  instances  affects  the  strength  of  the  inference;  i.e.  if  a  witness  has 
testified  to  ten  separate  points,  and  if  his  assertions  are  proved  to  be  incorrect 
not  merely  upon  one  but  upon  six  of  thae  points,  one  is  more  inclined  to 
believe  thnt  the  underlying  defective  quality,  whatever  it  may  be,  is  radical 
and  complete,  and  to  assume  easily  that  it  applies  to  and  annuls  his  asser- 
tions on  all  the  remaining  points.  But  it  is  still  true  that  the  error  in  itself 
does  not  definitely  indicate  any  one  specific  defect ;  that  there  is  no  attempt 
consciously  to  analyze  its  bearings  in  that  respect ;  and  that  the  typical  pro- 
bative process  is  that  of  inferring  a  general  defective  trustworthiness  on  other 
points  from  proved  defective  trustworthiness  on  one  point' 

It  will  thus  be  seen,  as  above  suggested,  that  the  itreiufth  and  usefulness 
of  this  sort  of  evidence  consisU  in  the  wide  range  of  defective  qualities  which 
it  opens  to  our  inference ;  and  that  its  weakneat  consists  in  the  iudefiniteness 
of  its  inference. 

In  view  of  this  source  of  its  weakness,  there  is  no  difficulty  in  appreciating 
tlje  logical  basis  for  a  limitation  that  is  well  established  in  the  law ;  and  this 
is  now  to  be  considered : 

§  1001.   Brror  on  Collataral  BfattMrs  oannot  Im  Shown;    (1)  Logioal  Bui*. 
In  so  far  as  the  point  on  which  the  proved  error  exists  is  removed  in  condi- 
tions and  circumstances  from  the  point  as  to  which  the  inference  of  other 
error  is  desired  to  be  drawn,  the  possible  explanations  (in  the  way  of  defec- 
tive qualities)  multiply  which  may  be  accepted  without  necessarily  accepting,' 
one  which  applies  to  the  desired  point ;  conversely,  in  so  far  as  tlie  conditions 
and  circumstances  are  the  same,  then  the  explanations  tend  to  become  iden- 
tical, i.  e.  so  that  the  defective  quality,  whatever  it  was,  that  caused  th." 
proved  error,  must  have  operated,  more  or  less  certainly,  to  cause  error  also 
on  the  point  at  issue,  so  closely  connected  with  it  in  conditions  and  circum- 
stances.    For  example,  suppose  a  witness  to  testify  that  the  accused  struck 
the  first  blow  in  an  affray ;  and  suppose  it  to  appear  that  this  witness,  four 
years  ago,  incorrectly  asserted  that  a  street-car  conductor  had  not  returncl 
him  the  right  amount  of  change  after  payment  of  fare ;  or  that  two  years 
ago  he  incorrectly  asserted  that  Yankton  was  the  capital  of  South  Dakoti ; 
or  that  one  year  ago  he  incorrectly  asserted  that  his  brother  was  in  California ' 
or  that  one  month  ago  he  incorrectly  stated  the  day  of  the  month ;  in  all 
these  instances  the  significance  of  the  .error  is  felt  logically  to  be  trifling,  Ix- 
cause  the  defect  which  was  the  source  of  any  one  of  those  errors  may  not  1»" 
operating  with  respect  to  his  assertion  now  in  question,  and  the  probability 
of  its  operating  is  so  indefinite  as  not  to  be  worth  c<msidering.    But  supposi; 
it  to  appear  that  another  assertion  of  this  witness,  that  the  deceased  had  im 
weapon  in  his  hand  when  struck,  is  incorrect ;  now  we  may  begin  to  atta.ti 
significance  to  this  error,  because  the  source  of  it,  while  it  need  not  be  als  > 
operating  as  to  the  main  assertion  in  question,  is  much  more  likely  to  '• 

i  llOS**  *""  °'*'°'°°  **'  HoImM,  J„  in  0«rti  v.  Fitchburg  R.  Co.,  1J7  Msm.  77,  qnotMl  fotl, 
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m.d.  if  the  for.„erS?o„  „pl^^^^^  ^^  'f"  »'=<="-J  'truck  fi  .t; 

wiu.  it  («o  f„  „«  e,.is  wit:;;?c:;5«rcrr4^^^ ''-  ^^^^^  -« '»» 

trustworthiness  of  thT^s^nZt^ZZ  T  u'' '"  "'^  'T°«  "P«"  *»>« 
foundation  for  the  readiness  o!  ^u^Cw  ^  .  J^  I  hT  *"  ^  ""*  ''"""^^J 
Foof  of  such  errors,  between  matte"  "colUtetr'  and  oJr"""' '"  '''°"'"8 

'•collateral "  errors,  though  only  re^^^u^!-  "*  ''  T"""'  '"'«  ^'"'* 
relevant;  and  the  controlling  Jlrfo^Lr.'.r  '*'"  P'"'''''''^«'  •«■ 
I'oiicy  (a„/..  §  42).  This  is'th  on"  emZi  d"  ^^^^^^^^^  "'  ^^'''^^ 
phrases  and  arguments :  empnasized  by  the  Courts,  with  varying 

1870,  Wliitebread't  Trial,  7  How  St  Ti.  an  s-r<  x, 
Oate.  had  made  a  f„l«,  .tatement  a,  to  hi.  oo!;,r„ii  •  •'?{''"'^*"'  ""^^  to  prove  th.-,t 
for  the  I'opUh  Plot;  L.  C.  J.  Xor,T:  '^  TU.HsZhu^:  T  k"  ""'""""^  "  »  P"°'  '"■" 
t.;a.I.et  him  in  anything  that  hath  been  .wor,^  here  do'"  "i^?  ""TT-  ">°"  "'"^  <=""• 
Imn  a  perjured  man  at  any  Ume.  we  do  ourbTsi neM  ••  r  S^l^'^n  "  "  "  ""  """  P'°^« 
cause  m  another  ?  .  .  .  Can  he  come  preoared  1«  m»V.  I^  "."o"  can  we  prove  one 
-  .i.  life  ?••  Another  defendant  «K:;j°3"tS,7'-y''»"S  that  he  hath  „id 
witness  in  no  case; "  L.  C  .t  ■  >•  But  how  «ni   ^  '  I'  •"  ^  """  ''»»«''*.  h"  ca..  l.e 

.vou  a  little  logic.     If  you  will  come  too^^ra  r^' *''' '    ^o"- on.  I  will  .each 
ter  which  is  the  present  debate  hew    foHf  t^  f       i  '""•  ^°"  "'•«'"  '^  ''°  ''  "'  «  >nat. 

■^"'?..i'rr';?"';  'r»'- '^^-■-dVc::.e''Ss  •' "'"  °' '"'"""« "-"  »•« 

1«M>.  £ar/o/C<M//«maiW,  rnVi/.  7id.  1087   1081    1lo7 
a  collateral  matter;   Attorne,.Ge„;r»l :    ''If  iie  m«  «l'  °"  '•"  "'f'"- »»  «<">t'-a<Iict  on 
i-iatter,  a.  this,  no  man  can  justify  himse  f  ^        l-'^t'ons  about  such  foreign 

I.efe„d„nt:  ••  How  can  a  man  be  LS  L;  ihetruH  v""  T"?- **  '^'"^"^  "'"""' 
»™  not  to  hearken  to  it.     The  reason  is  thiTfi^t  •  Y  '\^:  ^^  ''    ^""^O'^  "  We 

we  are  not  now  to  try  whether  that  tLinJswSr"   in  ^ir'  "T  I"'"  '^■"i-'-d,  and 

Wause  that  is  the  way  to  accuse  whom  you  pir  and  tH  1'  '"^.  ^  "■'"  °'  '»''«! 
<annot  .ma^ue  tJ.is  will  be  put  to  him  ■  ^d  !^T:  "!'"''  ""^^  "'"''^  »  "'»>•  »  liar  that 
witness  .hall  leave  himself  safe  "        "  '  *""  •"  "°  """n  »  testimony  that  come,  to  be  • 

an-vermust  be  taken  (alLu^h^it  tends  t^.h;wtbI^f''•^!"  "'""■•^""  "'«  «'"-»■  m" 
f»N.Iy,  and  although  i    i.  ftl.usl  mralL>Lhr,  •  "  !"  "'"'  '^"rtic.Ur  insUnc..  s,H,ak. 

.he  «..neral  public  conver.iL  1 ;'  o    ^Sncll'"'"''*'""'  '°  ""  '"""">  '"^  "■«  -'  '•  o 

;• -of  'hose  sorts  of  cross.ex;,IaSXhw'ri'r.  T";''  '""""  '^om  a  c„n.in„al 

-  n«  called  for  the  purpose  of  contr.Sn'        Z  «  '■*.  i" ,""  "T'-  "^  "  -'-- 

ul.ject,  as  to  what  ought  and  what  ought  not    „  J  i-'  ,.         '  °^  evMeMco.., , 

f.'undedonasort  of  comparative  consider  tirnf.."'*'^-  """'  '•«  '••■">i'l-'.  d  a. 

' «  of  this  nature  and  the  time  Xh  f  i  ' --       '-""  "•'  ^  °^"''''"'  '"  «""'-  '^ 

'iv.-d  for  a  thouwnd  years,  in.te^l  of  a£„   .  '.v^r'"'''!  '"  '*'""*  "•»"  "hen.      If  „« 

"e.import.nc..itmightbep«s.ibLX:^— t 

'  S-therenurksofStory.  J.,  in  S«,t«i«.  Trinidad.  7  Wh«t.  283.  m 

llow 
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'!!'!!!  '^fu'  T.'"'  '*"**!*"  "'«**  •*  «««»«*>. '»'  »"•  P"T«e  of  miDg  by  •neb  me...* 
whether  the  whole  wu  u..foand«d,  or  whbt  portion  of  it  wa.  not,  M.d  to  raiM  ererv  ik*. 
■ible  inquiry  aa  to  the  truth  of  the  •tatemmU  made.  But  I  do  ..ot  aee  how  that  could  be  • 
i.>  fact,  inauki.id  flud  it  to  be  impoitible.    Therefor*  wine  li..«  .„a«t  b«  drawn  ■' 

1861.  Kohin»o,,,  C.  J.,  in  H.  t.  firom,  21  V  C.  Q.  B.  334 :  [••  The»e  oontrover»i.t]  ari«, 
whe..  a  con..«il,  m  croeiwxamination  of  a  witneu,  uw.  a  liceni*  which  the  prKtlce 

mLX^''^"/^!!  ."'..•  T"^"' »'  '>»••''""•  »••«"«  no  app.r...t  con..ectiou  with  U.e 
matter  to  be  tried,  in  the  hope  of  inroWing  the  witne*.  in  eome  contradictio...     He  i«  not 

dIf!!!lhi!T  ".    f1  i°  "■'"ri"  *""  °''^'  °'  hi.que.tion.,  b«:au«,  tl.«t  might  ofte,. 
defeat  h..  object;  but  he  mu.t  be  content  to  Ulie  the  answer,  which  the  witne«  gire.  to 
a,.y  q„e.t.on  that ..  irrelevant,  and  i.  not  allowed  to  call  witnewe^  to  di.p,o»e  the  state 
me..t.  he  make,  m  reply.  becauM  that  wo.Ud  l«u]  to  the  trial  of  innun.erable  i«ur, 
rrelevant  to  the  case,  and  would  distract  the  attention  of  the  Jury.     And  besiX^  E 
iseTe..abetterr.a*.„  it  would  be  unsafe  and  would  be  unjust  toward,  tTeti^i.r' 
nfer.  f.om  ...y  oontrad  c.io..  that  n.ight  be  given  by  another  witneM.  that  the  „„e"l,o 
■as  lHN.n  cro«,.exaro.ned  has  sworn  fairly  and  is  unworthy  of  belief;  si..ce  he  could  ..ot 
have  contemplated    hat  he  would  be  questioned  upon  poi..U  nnoonnecUnl  with  the  fa  " 
to  be  tr.c.d   a.,d  could  tl..-r..fo.e  not  bo  e.pected  to  be  able  on  the  sn.lden  to  supiJt  Li 
te.t>.no..y  l.y  the  ev.denc  ..f  other  per«,n.,  though  it  might  be  perfectly  true  in  it*.lf 
notwitl.»tai.dl..g  the  contiadictio..."  /  •  "o  lu  iweii, 

1817.  Allen,  J    h,  Charlio,,  v.  Uni,,  4  Gratt.  62 :  "  Any  other  rule  would  tend  to  diveit 

I^.!u>  ?'.         :?>   ''M'"'^  "T  ^"  """  •"•'""y  ^''>"'  "'*'"•  '•'•"'"  Ihe  wit..e«  w 
e..l  tied  to  cred.t  .n    he  ev.dence  he  had  given,  to  the  enqui^  whether  he  had  fc.ld  tl  . 
ruth  upon  «..„e  collat..ralque.tion;  and  the  danger  in  encountered  U.st.  n,^  «.!.". 

would  be  .legal  upo,.  the  trial  of  the  issue  between  the  rekl  parties  to  the  cau^e ;  •  . 
such  Illegal  te.t..no..y  may  make  an  improper  impression  upon  the  mind,  of  the  jury 
notw,tb,ta..ding  a..y  n.struct.on  of  the  Court  a.  to  the  proper  beari..g  thereof."  ^' 
\M.  Re.ljiel,l,  L.J.,  „.  /Wo-,  v.  Leack,  26  Vt.  277:  "The  i«,ue  attempted  to  br 
rai«d  ...  regard  to  P.-s  t.,tirao„y  was  altogether  collateral  to  the  mai..  i«ue  in  the  ca«. 
and  the  Cou.  t  m.sht  have  rejected  the  testimony  altogether  a..d  it  would  not  have  bee,! 
error.  He  may.uppo«,  that  such  collateral  issues  might  spring  up  in  regard  to  tl,.- 
testimony  of  every  w.f.es,  upon  the  sUnd.  and  thus  a  single  i„ue  branch  out  i..to  , 
...dean.te  nun.ber  o    »ul«.rdi„ate  a..d  collateral  u..e,.  and  these  agai..  i..to  many  mor.' 

••ngle  case      Ih.s  rule,  therefore,  that  one  cannot  be  allowed  to  contra.iict  a  wil,.e~s 
upon  a  .natter  wholly  CO  lateral  to  the  main  issue,  become,  of  i,.a..it.  importance  in   1„. 

from  the  rule,  but  w  not  obliged  to  do  so."  >  "i^'vuit 

It  is  here  important  to  observe  how  far  the.se  reasons  of  policy  coinci.le 
with  the  reasons  which  exclude  extrinsic  testiaiony  of  particular  act.s  .,1 
misconduct  to  show  ba.l  moral  cliaracter  {ant,;  §  979).    (1)  Tliere  is  a  rewmi 
of  anfair  surprise  ( /«,.>y,  §  1H4«);  one  mij^ht  contrive  and  charge  uprm'tl.e 
witness  an  error  ot  ai.y  kind,  ti.ne,  or  place,  and  it  would  obviouslr  i, 
unfair  to  expe.t  hi...  to  be  prepareti  to  refute  it.  except  so  far  as  it  U-ar. 
directly  upon  the  niMtler  in  litigation.     This  reason,  then,  is  in  general  tl. 
same  as  m  the  other  rule.     (2)  There  ,s  a  reason  of  confusion  of  issues  (,k., 
§  1904);  for  the  ueuL.ssity  of  investigating  each  error  alleged  would  add  to 

J.,  in  8Uu\*H.}n4' "7  N  k  7o!'72V."w:      '^ii'x^"  '^''"  "  ""»•''"'»•  '«  *»•  «•  ^■'• 
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out  of  place,  yet  thU  i.  not '  ^.r/ri?,  X'tTi  r'"*"!  '"«>-«„ t  .„d 
the  wanes,  to  be  in  error.  ,i„ce  tbe  nJin^  of  th«  """^  '*^"'«* »"  "''"* 
I«mt  already  relevant  in  the  ca«e.  „ndC  thVf  .*""'  ""^^  ^^^^  *«"  ^  « 
no  add.t.o„«l  teatimony,  but  i,  te  ti'l^ihthSr  T  *''"  '•«'"»  » 

immediately  the  limitation  to  the  rule  of  «,T  •  ""^^t  "'""'"^'^  "W^ts 
;-,  error  that  ia  obnoxious  to  the  rte  ?he  T"'  ^'  '"  ""^  '^'  P"^"'  "^ 
the  Lne  of  exclusion  is  "collateral"  t,  I^  TT""  *''""  '°'  J««i««ati„g 
;.rm.«.rf  on  "collateral"  fnaWr^i       '       "^'"'"^^(^on.  we  are  told.  ,hall  t 

But  this  term  furnishes  no  r^al  test     If  .>  k.      u  ^     . 
means,  we  are  obliged  either  to  define  it  furtLr  t^  ^^"^  "  •=°"'''«"1 " 

opuhet.  not  a  legal  test  -,  or  toX  ratebv    ~  •«  ""^  '' '"  "  "^"^ 

-•"•e  we  are  left  to  the  diosyncS  of  h. T?" ."""P'^^ - '"  *''i^h 
•"•stance.  The  test  that  is  dictated  WthI  Z  T^  ."P'"'""  "P»»  ^"<^'' 
tl.e  only  test  in  vogue  that  has  The  ouaSLTa t  "'r  ^'P'"'"'^'^'  -' ^ 
concre teness.  and  ease  of  application-",  '^1-  i,  ""^ ^«» " ''«fi°itenesH. 
'••  Hitchcock :  Could  the  fi.rt  «! 7     ,    l  '""*  ''*"^"  '"  Attomey-Gener.i 

lai.l  down  in  connection  with  th^l^lfltrr  ^  '''^  ^  This  test  was 
ammed  in  further  detail  under  tW  f .''  V'l"'™*l«=t.on  doctrine,  and  is  ex- 
is  identical  for  both  doctHn^  i^^X^tJr*  ^  ''''^-  ^""'  ^^«  ^-' 
Pnncple,  though  it  may  be  (post  Uoii).  It  >  f""^  consequence  of 
Courte  as  identical    The  test  of  A »!  'A    ^  "  "  "^"^"^  accepted  bv  the 

/"<§  ;0.1)  i,  as  Jet%tli   efytST?,"^^^^^^ 
country  for  the  doctrine  of  Selt^LZ^-^r^     {  °"'^  *  '^'^  Courts  in  this 
al-  to  the  present  doctrine.^^^re  '^^^''"  ^  '"^  ""  «^"-  «-''«  «PP'y 
term  "collateral."  and  to  decide  ac^rS^/^  1""''"'  "^  ''''''"'  "'"p'' ^h« 
„\-^.  *►...  E.a...  ,   ,^„^.7''7^'»'«—«'*nces  of  each  case. 


'1824,  Storkw,  Eridmci.,  J  ion  r"If  - 
•"•«•'  f-r  the  pn^ofV«L^  '•"'.•.'''••  it- 
aii.l  uo  eyi,ir,,«,f.."T.  ,  '*''*"  "  '■on.lu.ive, 
.ontr^li"  t  ^ThiS  ™i,  r*"''^  •'^"''""'  t*^ 
O".i.ra,li..ion   of  the   wU,    "  '""  '*'''"''■  "'• 

iii'inirvl."  "       "'"'"•'™    •«"    th«    ««l,j«;t   of 

»M,  I,  th.  p»„  »  S'"  '"  ^•l-'-t  to  .  matter 
Ii-  to  ^l         ^  ',•"  'luw'tion  would  hare 


""UlieS;'.'''   '*^-  '"'"•  *^'-     The  ten., 

i«34.'?.o^^,"i'',„';„[;'i<;'7,-;  '",5';:.':  -- = 

material  faot  ■)      In  <i   '  ^   '58  ( "  an  hh- 
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The  sound  rule  would  be  to  leave  the  application  of  the  rule  entirelj  in 
the  control  of  the  trial  Court;*  but  there  ia  aa  yet  little  sign  of  luch  a 
practice. 

§  1004.  Two  CTaaaee  of  raeta  net  OaUaMnl;  (1)  Faeta  retovaat  to  the 
Xmm.  In  applying  the  test  of  Attomey-Oeneral  v.  Hitchcock,  it  is  obviouit 
that  there  are  two  different  groups  of  facts  of  which  evidence  would  have 
been  admissible  independently  of  the  contradiction:  (I)  facts  relevant  to 
some  issue  in  the  case,  and  (2)  faoU  relevant  to  the  discrediting  of  a  witnew, 

(1)  FaeU  relevant  to  »om*  iftttM  in  the  east.  The  test  in  question  usually 
causes  here  no  difficulty  in  iu  application ;  the  issues  in  the  case  indicate 
whnt  facts  would  be  relevant : 

IBM,  Com.  T.  BuMtell,  16  Pick.  168;  indietliMut  for  snUring  and  bomlng,  ai  meriilMn 
of  a  mob,  an  Unuliiia  convent;  an  sxeitiog  osuas  to  the  action  o(  the  mob  wiw  a  ruinoi 
that  one  of  the  nun*  wu  oonAned  there  agaiost  her  will,  and  (eitlmony  to  hi^  inMoity 
had  boen  offered  by  the  proaeoution ;  tha  defendant  then  offend  evidenee  of  h«r  eanit; ; 


thoM  riilingt  which  an  concerned  with  lonM 
qiieiitinii  o(  principle ;  tk«  fullowiiig  li«t  it  nut 
exlmimtive,  but  the  general  rule  ia  ererywhrra 
fully  conceded,   and  a  citation   of  erery  oaxa 
in  wkifli  it  liu  been  invoked  ia  unneceeaary  : 
goi. :  1805,  R.  V.  Rodne,  Peak.-  Ad.|.  Caa.  131 ; 
ISOiJ,  8|iencvl«v  e.  Wiliuot,  7  Riat  108  (iiaury ; 
the  terina  of  other  contractr*  with  other  (irraont 
of  the  aame  circle  about  the  wma  time,  not 
allowed   to  he  coutrailicted) ;  1852,   Palnier  *, 
Trower,  8  Exch.  H7  (the  fact  of  a  ttatement  by 
a  thini  (Mrty.  inadmiMihle  in  itself;  excluded) ; 
1852.  B.  ».  I)i'«n,  «  Cox  Cr.  83  (an  iiTclevant 
■UtenH-nt  of  the  priMecutrtx  at  a  fonner  time  ; 
•xchi'le.|);  1860,  Tolinan  r.  Johnxtone,  3  P.  A 
F.  M  ;  1808,  He  HaKgeiimacher'a  Patenta,  3  Ch. 
380 ;  Ala. :  18S8,  Koaaiihauni  v.  State,  S3  Ala. 
341  ;    18iM,    Lnuiavilla  .1.  C.  Co.  v.  UachkofT, 
10»  id.    13«,    19  So.    436;    1886,  Crawfoid  v. 
Btnt.-,   113  id.  1,  31  So.  314;  1887,  Bunxel  v. 
Mjt.M,  116  id.  68,  33  So.  S68 ;  1800.  KeMemer 
L.  k  I.  Co.  V.  Unboae,  135  id.  443.  28  So.  880 ; 
Art. :  1878,  Butler  v.  Sute,  34  Arx.  484;  Oal.  : 
UTS.  People*.  Bell,  63  Cal.  119;  1886,  People 
».  Webb,  70  id.  120,  11  Pao.  508 ;  1888,  Peopla 
V.  Dye,  76  id.  Ill,  16  Pac.  637  ;  1890,  Peopla  e. 
Tiley,   84  id.  654.  34    Pac.  290 ;   1.S90,    DavU 
e.  Powder- Work*,  ib.  627,  34  Pac.  387  ;  Ka.  • 
1800  Stewart  v.  State,  43  fit.  681,  38  So.  816  ; 
Oa.:  1803,  AtlanU  R.  *  P.  Co.  v.  Monk,  118 
Oa.   448,  45  8.   E.  484  ;  HI :  1888,  Eaat  Da. 
buiiue  r.  Burhyte,  173  111.  653,  50  N.  E.  1077 ; 
Ind. :  1887,  RrynoliU  v.  State,  147  Ind.  8,  46 
N.  K.  81 ;  180<).  Barton  ».  State,  154  iil.  670,  67 
N.  E.  616 ;  1901,  HinUle  ».  SUte,  157  id.  337, 
61  N.  E.  186;  Kan..-  1890,  State  v.  BUkealey, 
43  Kan.  354,  3:1  Par.  670 ;  State  v.  Reick.  ib. 
636,  23  Pac.  1076  ;  JCii. ;  1889,  Com.  v.  Honri- 
gan,  88  Ky.  312,  12  S.  W.  .MO ;  1898,  Stephena 
V.  Com.,    —  id.  — .     47  S.  W.  329  ;  in. ;  1898, 
State  V.  Wlgsina,  60  Li.  An.  330,  23  So.  334 ; 
Md. :  1900,  BalUmoreCitv  P.  R.  Vo.  v.  Tanner, 
90  Md.  315,  46Atl.  188;  .l/o«..-  1861,  Com.  ». 
Kitznerald,  2  Atl.  297  ;  1881,  .Shurtlelfe.  Parker, 
110  Maaa.  897;  1888,  Fitigerald  p.  WillUina, 
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148  id.  462,  466,  30  N.  B.  100  ;  1806,  Chulmem 
«-.  Mfg.  Co.,  164  id.  638,  43  N.   E.  88;  Mid,.: 
1866,  Fiaherr.  Hood,  14  Mi.h.  180;  Mo  :  187l), 
Iron  Mountain  Bank  v.    Uiirdock,  63  Ho   70 
74;    1896,  sute   ».    Taylor,    134    id.    108,   .15 
8.  W.  83;  Ma»t.i  1908,  Bullard  r   Siuitb,  -~ 
Mont.  — ,    73  Pac.  761 ;  .Vebr.:  1894,  I'ariien 
ter  *.  Ungenfelter,  42  Nebr.   728,  60  N.   W 
1033 ;  1903,  Burke  Co.  r.    Fowler,    —  iil.  — 
93  V.  W.  760;  If.  If.:  1851,  Heraom  v.  Hen 
deraon,  33  N.  H.  606;  1858,  Oerriab  e.   Piki' 
86  id.  613,  517  ;  AT.  /. ;  IBOO,  Srnte  v.  Spramu! 
64  N.  J.  L.  419,  46  Atl.  788  ;  ,V.  V.  •  1897 
Sute  V.  Kaynna,  7  N.  D.    70,  72  S.  W.  933'; 
OA.  •  1885,   Miinuia  v.   State,  16  Ob.  St.  333 
Or.     1901,  Williamx  r.  Culver,  38  Or.  :«7,  64 
Pac  763  ;  1901,  Oldenburg  v.  Oregon  Sugar  (  n 
ib.  664,  66  Pac.  889;  Pa.:  1859,  -S henley  i- 
Com.,  W  Pa.  61  ;  1881,  Wright  r.  CumiHity,  ii 
id.  110 ;   1867,  Oregg  v.  Jariiiann,  55  id.  471  ; 
1900,  Coatea  r.  Chapman,  195  id.  109,  45  Atl. 
876  ;  S.  C. :  1890,  Sute  v.  Wvw,  33  8.  ('.  5»I, 
13  8.  E.  566  ;  1897,  SUtc-  v.  Adania,  48  id.  414, 
27  S.  E.  451  ;   1898,  State  r.   Sandew,  53  id. 
680,    80  S.    E.    616;    Tmit.:   1882,    Ro.co   r. 
Parcxyk,  9  Lea  828,  331  ;  Ter. :  1890,  Sutor  r. 
Woo.!,  76  Tex.  407  ;  1897.  Texaa  *  P.  R.  Co.  v. 
Phillipa,  91  id.  378,  43  8.  W.  853  ;  1903,  Con 
nell  V.  State,  —    Tex.  Cr.  — ,    76  S.  W.  512; 
U.  S. :    1898,    aifter  v.   V.  S.,   81   C.   C.    A. 
1,    87  Fed.    3'     .  1899,  Scott  v.    V.   8.,    172 
O.  a   843,   IS  .4i.,i.  309;   To.;  1811,   Fall  r 
Overaeera,  8  \|ii  ,if.  495.  606 ;  1847,  Charltuii  i 
Unia,  4  0r»tt.  *.l  ;  1873,  Murphy  r.  I'oni.,  2) 
id.  965:  J^.;  1840,  Stevens  ».   Beach,  12  Vt. 
687;  1858,  State  v.  Thilrau,  30  id.  101,   1(H  ; 
1881,  Smith  r.  Rovalton,  53  id.  609;   (fiu/i 
1803,   State  r.    Carpenter,    32  Waaji.   254.  7:i 
Pac.   357;   »r.  Fa  :  1801,   Sute  v.  Shepnnr.l, 
48  W.  Va.  682,  39  .S.  E.  676. 

*  1893,  Sjiaulding  r.  Meriimack,  67  N.  II 
882,  86  Atl.  363 ;  Baldwin  v.  Wentworth,  il.. 
408,  86  Atl.  366 ;  1897,  Perkina  v.  Boherge,  tin 
id.  171,  89  Atl.  883.  Contra:  1900,  Cooiwr  r. 
Hopkina,  70  id.  871,  48  AU.  100. 


..■««»-..i.]         commut  coNTiuwcnoK. 


8  1006.   •«.:  (2)  rM»  dto«.«ti-.  -     •^ 

r.  Hitchcock.  .„j  f„t  »^h  ^uldri  ."''::  *"  Attornej^nTS 
made  the  .ubject  of  a  contradSn  .  ""'T".''''"*'^  •dmiwible  m.T  be 
which  could  otherwia,  1.1:^^^  foT^f  :'^ '^^  '-»•  i-lude.  tho^ 
'pecflc  tctimonial  quality,  f  ho  «^«»u'^"''^  "'  '"Peathing  wma 
"l"«djr  been  co„.ideL  (/nU.  iiZXf.'T^,  ?^^  «'  ""peachm 'nt  h« 
>n  the  application  of  the  present  rule  •  *^  """*  "°*  »«  "viewed 

(a)  i^ora/  e/,araeter.  Particular  «,,.  *  ■ 
extrinsic  teatimony  to  impeach  n  or.r«h  ""^  T***"^*^'  ""  "«»  P^vable  by 
fore  alao  not  prova'ble  ^o^/  nt^n^dS^oST' '  '^'^ '  ^'"''  '"  »"«- 
tl.e  »tand;>  except  a  jud:,i^  TZt^lZ  i  ""  '''*°""'  ''"te^enu  on 
provable  by  extrinsic  isthnony  I  Z^l.u^  'T''  "^'^^  *"  '"  »»  *»  i, 
therefore  also  thus  provable  in  CtriS'n  Z'"""'*^'  ^'"^'  «  «««'  »">'  » 

P-bleTy  eS^tlsLTytrsrO^r^^^^^^^  ^"^*-n«  bias  are 
provable  in  contradiction:  ^^  948-950);  they  an  therefore  also 

1 1171    H  ,   o  I        ,    „  '       F      w-  wme  iMd  with  bar  naatar,  th« 


>-rIe.  4«  Mich.  1m7n.  W  2i7"?!L'i'"L'- 
8«3,  State  ..  Kimnn.  is  V    h'  iL,'^-  '?  > 


t^n'ouHH, with thf {U.°,S;,.,i^l 'jj;,^-'  '•> 


-In  ;it  rr-a*' ".: "»(.  witi^ 

«f.  1,1   mo,   •""""').   1S81,  Coillpv  p    U„W„, 

lonvKt on  for  erim*  hJ  j„i  •  '"'''r"'^''  of  lii» 
«<>'o  ivfomwl  •  T^,jZ  «Jeolan,.R  tl.«t  he  h.d 

J-te.irX'™l'  ,P  pZ,''"""'^-  •"'  "■ 
lOS  i,l.  296,  800  8  N  F'in?r.K  "•  """r''""". 
-t  «  witni..  hj" eommiV«,Vb„™W  ''r'"'"!; 
''V  hiin,  excluded)  •  Igoi     «.?  ""'[«'«'?•.  'iriiiH 

-"^^^li^jt^Sf^--^ 


other  men   aboot  the  iim«  i. 

M«  (ittimpt  .t  r.^'"!t  ^    "    >  l>-  C.  R 

f^u^:;:r:„,'''rit3"'l"-"'. 

The  di.ti„etio„  hi  hlen'^.T^d":  "•  "?»«»«»• 

P^of;  «nd  (5)T^"    "f"".""  """  I-'PO-.? 
tio..,   or  .J,», ,  .Cd^V'"'"  ",  !•  ''"nt""'!"- 


tmaocatr  hsowtion  tbt  omit 
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I  1008  TESTIMONIAL  IMPEACHMENT.  [Ch.p.  XXXIII 

tht  would  ha^e  been  colUtend  rthVSue  !^d  ThA^Tr  P'?"'*"*^  '  »'""k  that 
charge,  .he  could  not  have  been  «,,  trai^ted  Lt  ht^ Ik""  """"^  "^'"''^  •»"''  " 
witness  had  contracted  .uch  •  relat  on^^Ih  th.  ^?  •  »  « '  *''"  *'"•'"'''"  "  *'>'"»"«  the 
re^lily  to  conspire  with  him  to  .^^7.2^^  Cin  fh"  ""*'"'  '"'•"»  '""  ""  "«'™ 
"ked  if  she  was  the  sister  or  da.X  of  'ZSoS  ^d'haS'^K;.^-".''^  "''  '^" 

corrupt  testimonial  intent  for  the  Tse  i^  hlnir'  ^^        ^'^  *^'  "'""^^«' 

L  js  ^s  trrcotr^H::src;re:tir  -'  ^  --^«  ^" 

credit  the  witness'  testiZLV^lr^r 79^3  T34)'%l;'^ 
facts  18  therefore  also  provable  in^ntraitio;.*  ^        '        ^^    ^^"^  ''"''  °^ 


*  Accord:  1858.  CRrimi   J     in  n   -   n    i. 

8  Cox  Cr  C   49  ;  IQOs"  Pu°Ali',  "sL"-  ^"'^:' 

rU  At^-^'^v'  \T'  ^""f^y  »  State.  Tsi 

and  never  was  a  collateral  one.  in  the  sense  th.^ 
anLW.'lT/Tir'"*  ""^  "  b„und"V^l 
l«?«'    V     •^'^^"  ';  Tivombly.  60  i.l.   491; 

».  Union  S.  «  C.  Co.,  103  Tenn    187  Ma  w 

'a'.^r4^fi3r-,l^"''""^-"«^^^^^^^ 

porff  n023.  ''""'"  ""**  °"  "'/-contradiction, 
^T-l^JH^'  ^"^"y  "•  St»t«'  «8  Ala.  8«, 
(refusing  to  allow  evidence  of  incorrectness  in 
matter,  not  .drais,il,lo  i„  chief  toXwTia, 
since  he  n.le  on  the  latter  subject  is  ."ict  ol 
this  State  ;  see  mite,  §  950). 

*  18J0,  AMhuish  ».  Collier,  19L.J.O  B  49'J 

^mit":;"'!",SL''  T' '?  '^""°'"  '-»"-••'; 

a  ,.?  l'S9.  Alexander  v.  Vve  16  Tuii 
Sup.  501.  502,  521  (that  the  defend  n\  de,,v2 
the  genninenav.  of  a  document,  could  liliskej 
whether  he  had  not  ch.nsed  his  style  of  siCTa 
ture  since  action  boRun,  Snd  hi,  .lenisl  re^S-d 
>y  docunientH  bearing  his  siRnatun.'  ,l"w«1  • 

States   McKinistrv,  100  la.  82,  id  N   \V    267 
(an  attempt  to  bribe);    1901,   Powe™  .  Com 
-   Ky.    _,   63  S.  W.  976  (bribery) ;    im] 
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Richardson  B   State,  90  Md.  109,  44  Atl  999 

' const  5.  ..T^Zf'^h  ."'•.''«'"'•   ^"'^ 

S?f"^U™7ii''-'''°"^-»>»^»-<'" 

j;of  the  application  of  the  rule  to  nroof  of 

J^j^y,  i«*   0/  account.,   see  p«^  „  j/3,^ 

im.S^L1.'°°''.°'  ^''""  •^''*'  «'<"■'«  "^  <*«"«»  in 
impeachment,  see  ante,  {963  "^ 

rermr  ff;   ^''**,"'y  *•  ^««t°"'  »»  Mass.   318 
Compare  the  citations  o«<f,  «S  991.  990      ' 

-.AcLi,r4r-'"'^'^-"-^^^^ 

Atl*  'lO?'  J^""'*''  "•  "Tkins,  70  N.  H.  271,  48 
Atl.    100   (trespass    to  an   a  leeed   >hon-lifter  ■ 

ira<licted  ss  to  her  excitement  at  the  time  V 
cause  this  affecte,!  her  ability  "to  co^^etU- 
observe  what  took  place",  hut  not  as  to  I  "r 
heTnT'tiSi '*  the  trespassing  clerk  "had  do" 

7Z11a     ■  '''"«""^'  "f  npi'im  at  the  tin,.. 

allowed,  since  "the  value  of 'her  testin.ony  u'. 


if  1000-1015]  COLLATERAL  CONTRADICTION 


(/)  Opportunity  of  ohserving  the  wtnt.      4 
witness  is  personal  knowledgeT/anTDDort,.^''''^  qnalification  in  « 
aty.  and  the  like,  to  observe^the  evJ^itTar  ^  ^'  "'  '"  ^^'"''  *'"«'  ?«"<'•»- 
the  deticiency  of  such  opportun  tymt  Z  show"n  TT"  ^T"*^  §  ^^^J'  ""'J 
Hence,  all  facts  which  bear  nnon  th!    '^.T°'^"  '»  discredit  (««a,.  8  994) 
the  bystanders  and  ^^^<^^.Z"^^:S^l\f''^r'  """^  --.'.ndingj; 
.ng  his  attention,  and  similar  cSumstenc^s  Ljd  t^^'  '''  *'""*^  """'*■ 
observed  by  him  at  the  time  of  obser^irthe   '  „^  ^        ""'"'''  *"  ''«^«  been 
are  material  to  his  credit  in  so  farTt^v    '  -    ^'''."*  '"'"'^'^  *°  ^^^ ''™' 
the  whole  scene  to  his  observado?  SJ77        '''"'  ^"^^'^ ''  P«rt  o^ 
one  of  the  parts  observed,  the  inSce  Sri  „;,  '''T  "  •^«°'°"«»"»ted  in 
servation  was  erroneons  (or  his  namtion  ^      V"!'  ''/""^^  "  *'"''  »»«  "b- 
ioaportant  parts  also.    This  so  rrTrc^dfttS""'!  °"  °*''"  ""^  ™-« 
overthrow  of  false  or  careless  testilnT  S    r~        importance  in  the 
vided  for  in  any  definition  of  the  term  "^c^lLtrlrr™"''""  ""''  ^  P'*" 

Hide  and  put  ™y  hand  to  it";  Z   (^^7?.  Sot?'"""' ■'     '*''"'"'-  "^  ^--^  ^^^Z 

'Leofi,  my  handwriting",  Tr^  ?.Th?  k*^  *'"'*'?•  *•"""'•  "All  b^  the  word 
to  belong  to  the  Stepki„s?by  the  wo^.,'  <  J""""  •'"V""''^''  "'°»'  [Knowle,  ]  know  thi, 

that  -Marcellus  Hall'  be  written  C Ar  %2^  y^^^""^ '^°'''  '••"'^  to  i'.  and  yet 
C«„„,ri  for  defendant:  "Here  an,  muuEd,^  of  SL:'"''\""""  **  ^^"^^  »»-»»  timer' 
of  some  and  the  outaide  of  others:  "u Z.^,.  ,  '*'**^  '""'  »  """•  look"  on  the  inside 

oellus  Hall.  I  laid  them  by  and  thought IhTy  mitht  r"'"  ""  """"■  °^  Stepkin/or  mI  .' 
something.    But  when  he  comes  toTasS  .hLf ft""'*"'  .""^  ^^^  ^^'  th"*  J"»<1  Wn 
oath  shall  declare  that  to  be  thel^lo^  whv  H^     this  particular  deed,  and  he  vLT\l 
l^ause  of  the  name  of  •  MaSll^^lp'o^n  t'oSl''  ':'°"«^  '^  Stepkin..frmel 
mside,  when  Sutton  swear.  'Maroellus  H^n  •        r.       ,'  '"^  "^''«'"  «^  »"y  paVt  of  tie 

DcndBH  l.r~i„  .-  .V  '"s    '  *"<!  before 


710   lo'  'on  'a?'*'*  '•  Kollins,  US  N.  ('  Tofj 


N.  W.  165   contradiction  allowed  Mtn  :„♦„'•'' 
^^^  taou  .t  and  .bout  the  Ume  of  t^he  evVnter*''" 


§  1003  TESHMONIAL  IMPEACHMEOT.  [Chap.  XXXIII 

long  the  defendant's  coonsel  wera  oblised  to  wither..  »i.-  _<t 

'•'ttrlr  ''''•""'"^'  ""'"='-'  '-"^'K'-S  the  dee'dT.  ""  "'"•"  ""  '  ""»'  ""''  "" 

der^tf^tShaut ::j';h:di;L^L';u^^^  "•  r-r  ^'-r"^"' '- ">- 

in<,a  detailed  description  o(  I.     ^.  d    en  aU  o^^^^  "^^f'^:'  ^^■ 

alleged  offence l^to  bei,  facfalrt  „TVw    '°^^'*"*  *"  ".'"*"'  '*'"««'*«««  "'">  th" 

material  circum.tance  to  l^Thln  o^the  nirt  of  Z  «  "^  "'  "'"'''  ••"''  ^'--"  » 

'  '•'1'.''  followinR  cnwi  illuDtrnte  this  mode  of     nresentl  •  1M<2    R   .   n.     •     .  »    ^   _ 
contraihctioii :  1079,    Hareourf  g  Tpi«I    7  hT,-       P™*"'*  .  1882,   K.  v.  Dennis,  8  F.  *  P.  602 

St.  Tr.  311.  387  (OMe^.  th 'n.ain'ta/o??r;  IZ'TZ  °'  ?  """^ '  P""*"'  "«'«'"'«t 
l.rosee,iti..„,  had  testified  that  one  I  "dnd  .n!  tte  eo.^tr.^  rL*""!"".'"?"*  •'"'  "'«  "'»"  ! 
other  consplmtor,  not  on  trial,  had  in^  u"  n«^  ,  P~^i  "Za  "n^r*  '"''"'"''''  '•  '^"2.  Bairy 
enre  ,»rted  f™m  the  defendar  at  Lond^iT  LWie^e^RV"'  ',?  '^•?-  27*:  1893. 
between  Aug.  8  and  12;  it  waa  prowsed  to  fTs  v  o7^  ,■  J"-"'  '^,""'''''  »1  «»•  7«8. 
show  that  this  wa.  false. 'iroland  l^^H^  the  illL  eve  jltn™ '''r'V"!'  """*'*'•  "«*'""'  «» 
i-o.intiy  at  the  time  ;  L.  C.  J.  S(r.)Bm  *"Th.^      V,T^  .  '^f  *«"«»..  »/  his  suteiuent  that  ira- 

[dHfc.n,l«„,«J  must  have  right.  ,C^  \hJ^Z  ^m^hl^"" r"'''.r'  ♦•"•  P'""  •"•  "•»■'« 

never  so  much  time  lost,  and  patience  s[^„t  ^i^l^    ?   .?'  ?  "'"';      "  contradicU  the  wit- 

pw  they,  .  We  tnust  prov^  and  c^nt™dl-tCn  n^se^t  »"„yt"r'  °   "7'""  .'5''''^''  '''''  ti"'  to 

l.y  snch  matters  as  we  can  ;  |«ople  „,,y  „e^  the'&.^^f  1?    '  "'  """f '  '"  '""<"^'"'  him  as  to 

downright  thin^,  and  it  is' ilni^ssiirL  coT  111  W    840    sSTT  l^i    ?°"''  '^"''^'  "•  ^'"'•'• 

tradnt  them;    but   we  wijl  call   witnesses  L  .itr  .  t     .     '.      •     '   ^  ^'    f"""  l^fsoiis  iH-ine 

p.-.ve  those  particulars  that  1  l^Uvld'^  and  ^  a  Ic -  w«  eHnr.'",  **!"  ^T'"-''  "'  ""  '""' 

It  W.1S  hy  just  such  minor  falsities  as  this  that  Z  to  one  „f, I     f       1  **  ** .»'""™  erroneous, 

the  whole  monstrous  fabric  of  O^ite,"   Mrinrv  VrIa  rJ.u      ,  ""i.  ''''  »""""■■■  "f  the  four) ; 

wa.s  later  discovered  and  his   puniThmem^oN  auit',^?.  '""■*  \^!;i'>\«  «•  *  h  481,  488 

tai..e.I) ;  I83I.  R.  v.  Campl«.ll.  fcr  4  uf "  Abr  wis  i,    f?     *""" '  7^1^"  ""e  possession  bV  B. 

581    (contradiction   as  to  the  presfnce^t  the  w?t„e«  »h  ^^i"  ?'  '*"  "'"'  """^ria' ;  a 

■riot  o,  one  C.  jointly  indicted,  hat  not  on  trial  ■  to  bTu  18^  7?  'l"''  ?"  «"'"« '"  P^^  "■'" 

admitted)  ;   1838,  R.  v.  McKenna.  Cr    fc  n  ,'  I?  i     J  ''"  ^^  ""e  »l«ve  in  B.'s  iwsses- 

Abr.  680  (contradiction  "to  "he  pre^e^  e  it        vo'vT^    ''."''   *''"  ?,""'   '"-"''■"•™'  '««^'"''i 

the  murder  ol  one  M..  jointly  inl  cte  rwhh  de  hv    ^7      "'.t""'.*":  "'"*■"''  '"  ^e  contra.li.ted 

feudants,  but  now  at  i.rKe;\d     ttnlh  18 «  i,f  WIS  rrh'';',""'-  ''""'  ■''"'-'"''"'  "'■"'"'"l 

R.  r.  Overton.  2  Moo.  (>  C    263  (neriVrv  •  on  I.?i,       ?' .     ^"\  ''e  was  in  error  in  one  or  the 

.charge  against  H.    of  c„u,,fnVS^  th  T  *do«  N   Y  TraT'h"**  '  'f'  ^l"!*'"'  •>■  P-P'-.  19 

t"ha  The "."""""•  .*•'"'  """  'l-f^^'-t  te^tiH  ll:rl','^tT..t?r^"  hv  arsenic  ;%esti. 
that  the  dog  was  his  and  in  giving  the  date 
of  the  receipt  for  his  purchase  from   H.  swor« 


f.i  ,  -"--I-  .-.  •:-  ixiiuimse  irara  n.  swore 
falsely  ;  yet  either  date  if  correct  would  have 
exonerated  H.  ;  evidence  of  the  incorrectness 
or  tlie  assertion  admitted  by  all  the  Judges 
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—„„.  ■  -  y-—rt~  —  "iuMiri  oy  arsenic  ;  testi- 
aUZ^^^'"":^',^  'he  amenic  purchn.  ed  hv 
defendant  was  ased  for  rats  in  the  cellar  where 
provision,  were  eaten  by  them;  contradiction 
lowLn  P'"^''""  "e™  """Pt  in  the  cellar,  al- 
Iowe.1) ;  see  the  cases  cited  p<»t,  §  1006  for 
cross-examination  only.    .SWLderf.  but  er^ue 


if  1000-1016]  COLLATERAL  CONTRADICTION. 


I  lOOC 

be  Bhown  by  extrinsic  tlstiZZ  TaTs  99?/Tr' "''""""°"  ^^"""^ 
form  the  alleged  grounds  >f  his  reSectl!      "         ^  "«="°>«tance8  which 

him  should  be  subject  to  cLZZntZ^  ""''"''  '''''  ^""'^'^  ^  by 
ing  topic.'  niraaiction,  for  the  same  reason  as  in  the  preced- 

4^nX':yan'5?orl;r  m^^r  r'"^^''  ''^"^^^  »°  "«-»«  •>" 
ject  to  contradiction.*  '°™*="y  "«  '"oterial  to  his  credit,  and  should  be  sul> 

(0  Prior  eomittetU  statement  nf  t»i»  «,;* 
corroborate  him  (po,t.  §  im      heno„   T  '"  "'"""^^  "°*  P^^able  to 

mde  them  is  noi'^n.VLle  by  ^tLr  witnel'""'  '"  '^™'"''  *''»'  ^«  ^as 
which  those  statements  would  have  JnX'  'n  T  'u  ''^"^^  "'"""o"'  •» 

In  general,  the  exclusionary  ruLLe^rtfl^r^^  .^"  '»''"" 
thing."  said  Lord  Denman  'Ts  mlterM  t W  «•  f''^^  '"^°"'«<1-  "  Every- 
The  discretion  of  the  trid  Iwst' W  t\  fff  ''"'  T*^''  "^  *»'«  *''»««^' 
lay  down  any  fixed  rule  wS  wH  pit  tmT""'  ''  "  ^  ""'^'^^  ^" 
niony  as  may  expose  a  false  witne^  wt.  k  ".P'""'"'"«  «"'='»  'e^'i- 
trials  illustrate,  that  not  infLZXiM  "^  "'  '''°*"'  "'"^  «^«'y  day's 
false  witness  is  vulnerab  e7nd  his  ex-    '"  ^T'  ^''^'^'  «^"°«  ^''a*  t^" 

tial  feature  of  this  mod^o^ ?^^^ZZtTT^'''"'-  <^>  '^''««-««- 
-or  (ante,  §  ,000).  This  nTonI,  c".'  4 tut  oT'"'""  "^  '*'  "*"'-• 
ero«-««mma<w„  «fo««.  ~  and  not  onl !  r  ^°  '^  accomplished  by 

witness' own  confession  of  error  but  {r^u^r"''''/' "^"""^ ''''°"«'»  'he 
witness'  statement  with  truths  of  Lll  f  «"  instant  comparison  of  the 
or  with  tangible  objects  Sy  nTe  cL^e  S^T,  ^^"'"""^  ''°"^-»''«> 
trate  the  possibilities  of  this  m^eV  """'"«  '"'"'^°»««  il^us- 


-,^1  •  •'  *""•*!•  *1«  (contradiction  of  a  wiV n«. 
Mplaining  pre«nce  .t »  pl,«  „  Mini  there  to 
Tot.  by  allowing  that  it  waa  not  fc  ffwfnl^nl 
ing  place,  excluded).  "'  '"'• 

tl>"s  appear  imt  ta  h!f  tz  <»'"l''«''>t  wo'iW 

w.t.t;iI'JS,tW.J?r.'"'&  xt 


WM.  j"ffP«ni""ly  in    corroboration)  •  Igis 

^vor.  «J.Xnf  JssorMo-^'T'r  cJ."  lYa 
W.  Y.  658   99  M    ■<■    inoT  /I       .     ^''•'  "* 


low.    rr>= ^"™    "*'P«>  "id  to  tb 

ny  the 
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Po.  «h  PUf  *      •"'  ""•""en   of   the  « 
ropwh  Plot,  waa  lu  thia  caae  diaornlit-l 
cl-aige  that  be  had  riven  outTh^t^p"^  •".* 
wt^tft'"^."™'  ^^-KHTn'facVhrte 
wv  he  ™n:.  J   '"-r, '*'«,*'"  "ill  come  forth  and 

^STLn^X  ^J-  '-O"*^' '»"'  " '""t  no^Thy.' 
credit  that  he  waa  never  umkI  aa  a  sStn.«  mo„  *> 


■  it; 


I  I00«  TESTIMOXIAL  IMPEACHMENT.  [Ch*p.  XXXIII 

cau«c  1  heard  hi™  JK  L^d  •  "u  d  hf '  '7  "", '""  ^"°*  '"  "'*'  '»■»••'  '  '  ^ 
m,  I^.  .  Then  /ou^Zllti  Uth  '  '  .Ti  -'"  wLr'^H  'h'/""^-  '  ^'-• 
"»/?•    'AveMaria.'    'Thit  iMtl.«  I..;  •   d  .       '*'^'"'' *°''«'»  d"' you  hear  him 

Lord.'  wa.  the  felloW.  iT^.r  1^1  i.  ITJ;  "  •."°'  '  '^'^  ""  l"**-"-  '  ^•»'  »/ 
.he  j.d^.     .  „e  .w«ar.TrM»ria";ri:  K.r d"  £a7r!°'it  C";  "'^ 

mau-.  valet,  who  ,wt«  tha  .L  Li.?  .ula™:  Tt  th't  m*°  "".T"  "'*  ''"'  '^'^ 
al«>  ~=ti,.g  under  instructions.  oarriwi^JZ'l^'^f"^  °'  ""  "'r''^'  ''"  '*"""'• 
the  bedside.  The  witiie.8  wm  indur»H  ^  H  t  '*™"'"»«'"  t-r  means  of  the  Uper  by 
P^ce*,.  the  exact  tim^  ,ha  Ztio".  oMhe  JT'^'k  '""'  r'"""  '''"•"  °'  '»"«  who], 
'  which.'  said  the  couLl  Xir  at  h^  ^^'  '?*'!.'"*  '•"•'"^  "'  "«'  "•Ung^wax. 
red  description?'  ^UiefiC-wLJ^in.    ""*•"'  *".•":  *"■"*'  '"-  <>'  '»"  °'^"«'J^ 

thecounseUa^..ingS^p^r^t^^"„C  'ou'Xf  %"""**  '"y^-<».'-w[ 
with*  wafer.' "«  '"'''"''«"•    y"""""  ?»««>  obwm  thatit  wa.  faatened 

limit  cross-examination.*  ^       '  ^    **■'  *° 

J2  l\^  '"It '"'  ?"»••  "'"o^Mstent  statements,  requiring  that  the  mtness  be 

asked,  before  the  extrinsic  testimon  •  be  produced  (vast  8  109^^  1.7.    / 

no  application  here.'  prwucea  (post.  §  1025)  has  of  course 

(4)  The  two  expedients  of  Confrontation  cr  Witnesses  («o»t  8  1'?o:;^  ,„a 
Sequestration  of  Witnesses  (vosl  8  ljn«\  »Kj-.k  u  ^^  '  ^  ^^^"^  *°'* 


.k  .  f^-  ''28,  Gilbert,  Eri.iencM4r("Now 
that  wl.ieh  «,t,  aside  cr«lit  and  overthrew.  hU 
teatmiony  xs  the  increJiWlity  of  the  fact  • 

tor  If  the  fact  be  contranr  to  all  niaiin'<r  of 'e™.' 

itnZntt  "^rf""'  "  "  *^  °"'^''  ">  "^i^e 
It  ujion  the  oath  of  one  witness  ");  1887.  Becker 

•..lioch.  104  N.  Y.  394.  401.  10  ?f.  E.  VoUthe 

J!;iL°„1f»'rl'"'^  *"."?  '»»i«nn"'nt  in  .hid.  ap! 
mrently  fietitioiw  Uebu  were  incluJed  ;  on  fur- 
ther  explanation,  however,  he  testified  that  the 
debt*  were  Dot  fictitious;  the  trial  Court  ruled 
that  as  no  extniisic  contnulictioD  of  the  testi- 
mony  had  been  offered,  the  explanation  murt  h, 

l!^^lT,"''V  *'*t'  !"•*""•  that  the  e"p.n^ 
tion  could  he  ihown  false  "  bv  its  own  striate 

rul1n!,"K''S'L*  *"l»2"».''j.«'y  ;  Pm<-ticlly  ove^ 
rulint!  Fordham  v.  Smith.  46  id.  683).  Contra 
but  erroneous:  1887.  People  v.  Ching  HiT« 
Chang.  74  Cal.  390.  16  Pao.  201  * 

For  other  good  examples  of  this  kind  of 
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demonstration,  see  the  South  Carolina  cross, 
exanimation  (1899.  Marshall  Brown.  Wit  Td 
Humor  of  the  Bench  and  Bar.  8);  O'Connel's 
cn^xamination  (ib.  370).  ''"^"nueus 

•  1861,  E.  r.  Brown.  21   U.  C   O   R    ««j 

t^^  ™l  3  Pa^""'',  ^-  B-.  »««*fe.    The  con. 

«08>    te'  ft  ^'rf '"y."-  ^"n«>t.  7  B>«t  108 

ill    h  1.     "i**"  '*•''  «''«'  »**<«'.  sDd  some- 

J'87»f»"<>'!5?l:  1903,  Stat.  ,.  Caudle.  174  »"o. 

sisLt  w^^h  ;i.®"-  ^",'  '.'  »  obviously  incon- 
Jmfner  ^  /"l'  *'"*™'  "s""*  "^  'he  cross-ex- 
«MS(  .^H^*'f'"*"'°,'y  '"'  '"  Po'n*'  («»". 
f  k-  '•  .^  '*^""'  f™™  slating  the  purixwe 
of  hia  questions  (port,  1 1871).  "^    » 

B      }^'  Xonnger  r.  Sute,    —  Wvo.  —     73 
rac.  661.    Ctmtra,  bnt  erroneous:  1861,  Wrieht 


If  100(^10.5]  COLLATERAL  CONTRADICTION.  ,  ,^07 

on  the  same  side  were  orougr^  St  rn.? » "'T°" ,'"  ^''"«"'«"  ^^'^d 
m-ght  involve  only  minor  deSL  -Tj^  sfj'"'" '^'  f^'"'«  inconsiatenciea 
extnn«ic  testimony  was  involved-  forZ  T"""^'  "^'"'"'"'^  '^''>-  »"'  no 
the  case  for  otke/^nrfJ^'^^i'.'^J^'J^^:;^  "'"'.'''  ^"P'^''-''  >" 
needed.  *^      '     "  "  cross-exanunation  would  be  all  that  was 

§  1007.   OontradlotinK  Anaw...  «>  *v    ^ 

unfair  surprise  and  ronfuS  of^Tu".  jSi'Sr.*  '""^  ™'«^^°  ^^^ 
for  this  purpose  is  to  cut  off  t^tSnv  wh  V  ?>  *•"'  °^"'°"''  "I^^ient 
proper  for  other  puT,oses.  BuToc2n!lt  "'J^^  T  ^"^^  ^«°  ^^'^^Y 
the  fundamental  purpose  of  the  ^1^^  *"  '"""'^  nusapprehensions  of 

CollXXtnJ^rulte^^  ^^"  '^"P'^^'^  -^ed  out  by  the 
and  it  was  tho'ught  that  w^'tLT^rdeS'-".  ^'^  *'"'^  °''^'''^'-' 
been  marf«  on  the  direct  exarnuJu^i,  t^^  ^  ^  contradicted  had 
phrase  went  -.  the  witness  had  h^Jf  o^l  .  u'"  "  ^°'"°^"H"  as  the 
pared  to  support  every  statement  thTv!l     ^     .""""'  "  ''^  ^"^  n°t  ?»«- 

and  that  the  prohibition  wLTqXSppSrtf '"*':' ^'"""  "'""--• 
<A«  cr««^^«mi»a<w„..  upon  which  it  ZhV^T'"*'°°'  volunteered  on 
unfair  surprise.  This  fom  of  te  rule  wh Lr*^^^^^  ''^'^  ^°"^<^  °°'  »«  ""X 
based  on  an  ignoring  of  the  other  r^'nT-  '  ''"P"  "P  "ccaaionally.i  U 

fusion  of  Issu^T;  and  mn  if t  000^^  «  T^  '"  '''«  ™'«'  '•  '•  Con- 
form sufficienUy  obviates  the  ^aLn  of  UnJ^J^  ^"  '*  '""""'^  '^''^  *''" 
would  still  remain,  and  would  STuXfatlr.'^T  *''''  ''^''  «^°» 
the  colkteral  matter  was  made  on  the  di«!j  V  ""^^  '^'  "«^'*^""  »" 
passage  «.Usfactorily  disposes  y;hf:r^r  2  quSr"  ^'^  ^°"°*^« 

prevent,  a cro«^«mia.tion  upon  immTiT^.tteS  Sr  t1!       ""*"'  '"'  **^  ^*"''  "hich 
i"g  the  witnew,  U  that  he  cannot  be  t.««„rZi7  ""  '"•™  P^-T^w  ct  o.ntradict- 

CO  lateral  question. ,  and.  ..  X^ZI^lZXt^Z^::'^'^  *".'''"-''  »"""•"  o"  -  h 
rule  Itself  does  not  in  that  case  arX     Th-  ~  t«"™<">y  "  voluntarily  given  the 

on  which  the  rule  wa.  founded  buf  it  i,  „J,^th7^?  "^-"^  *"  '"  '*°-''"''«  ""^of  th»^ 

tn  «  I    .  k      ',*  (    u>u»t  be  material  or  relnt. 
to  a  fact  brouffht  out  hv  ,A..^  , .?'" 
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testimony").  P'<"'"«<1  by   the   im|.roi«r 

.wef^^ntUr^te'l^ri;^.!'"'  "  '"• 
imprmerly  inoiiVyrf  "^•■"•'"■ner  a  own  caae, 

*  1888,  8  Porter  808. 


t'f 


I  1007  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXTH 

would  l«  ...orwou,!.  i„creMed  Lid  iudfo^.M        .^     ^        ^^' '''*  ~»*»  "^  ""8««<>'' 

i.  voluntarily  or  iu  r^po::'io^:c:'::::;X'''^T  •"•'  "••""""  *»-  *'"'-  «»- 

§  1008.   Fklaoa  ia  ano,  falana  in  omnlbua-   In  «»».i      Tk  ^ 

wh,  .peak.  f.M,  .„  „„.  p<„„t  ,ill':^rMSly":n'  J^i,?","'  ■  "" 

hgU  on  their  natu«.  that  it  is  desirable  toCii  the  bil«^^^^^^^ 

as  applied  bv  the  Conrtj.     it  ™-„  u        j    ""*''/" ''''®  oearings  of  the  maxim 


15S*  '*'*^'  "^*'  °°"'-  "•  ^"'"•"'  "  Wok. 

*      A  "'  («'»*fe.-  but  here  ivjected  011  othw 
KToUDd.) ,  1840.  Steven,  v.  Br«eh,  12  V  .  M7: 

f  •  '.^  "m""".'-  '^""'  *  O™"-  81  (where  the 
pl.mt.ff  .lIow«l  without  objection  the  dSiSj 
to  offer  evidence  disproving  a  collateral  gtato 
ment   coutdned    in  ^a  prio^r  «d?.<!^nt^cto^ 
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affldavU   of  the  plaintiiTi  wltne*;    and  the 

Will."!  C.'i'*'  "•  ^^"^  "  «•  C-  2<«.  P^r 
„f  X  ^'"  '°"'"''':?  »t«tuta«  are  the  boai*  of  »me 


.  P.  1872,  I  3MI  (J)  (••r;VneL'7.L.  in 


f}  1000-ioia] 
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that  the  tesUmony  of  one  d!L2 ?  ^.  ''*^'"'*^  **'''  »»'"  '""'"'  waa 
of  necessity  be  re^  "  Tht  „t  "  ''"  """  ^'^'^^  *°"'''««  ««'l  «". 
philoaoph/of  teJh  X  (^'  §  0327X7'''  "r,"""'  ^""'  ^''«  ""«-! 
and  was  only  aboliahed  frC  the  ,S  tn^r'tt  T  '"^  "  '^^  ''^'''' 
social  acceptance)  aa  a  result  ofBln/hl^^^""  ''"'^  Practically  Wt  its 
of  character  which  SedL«^"'''""'?"°8«"' "="''«»">''•  The  philosophy 
disqualified  one  ;LTXn;,7;7f'^^^  ""^.'  -'^  •^-lutdj 

timony  of  one  detected  in  a  £u  Ue  ^I^ZT^  "^^'^^  ''^''  "'«  '^ 
following  passage:  *  ^^  '"''"'^''  ""  "P«»ented  in  the 

Mum  ,„  „„„.A„.    The  presumption  that  Z'  ^u!^lul  V'^l"""^"'-^'^"^  '"  ""». 
M  U  n.,„ife,tl,  .pp,a„  that  he  U  J.p.b  .  o7  Sr^^^  t^^^^^^^^ 
cannot  be  pwti.l  or  fractional ;  where  an,  maUrfi  f  ?^'     ^"'  '"  '  *""•"'  t^oti-nor.y 
of  or«Jit  due  to  hin.  n.urt  be  .JrU^aJ^  «d1^''  i*"'  ^"^  °"  »■'•  '"""""y.  the  d.«  J 
be  credited  or  «,jected. "         '^"*""^^  »»'»  according  to  the  result  his  testimony  i,  to 

Tery  few  men  are  so  ntterlyfaJsTa.  notT  f  '  "^ "  *^  »"«  »■•  »«>"»•  This  is  Tery  true  ; 
Wng.  to  utter  mo«  truth  ^ha-^a^h^^  ^utT'^'r'i  ^T  ""  •«'^°«"  »'  '»>«- 
which  ha,  prompted  him  to  commT Sry  fn  5^1  ^  f'^-  '^  '^.°""*^  ''""  "'"  "">«-• 
.kely  to  le«l  him  to  make  it  effeotK  W.,fvZ^  !  "^^r""'  '^'  ""d  »  '«T 

1.  t  entirely  uncertain  whether  h^hw  uUeS?™  ?  „  r"",  °l"''J''  P"'""-  -*'  '«^'"  *'  i» 
with  that  moral  oerUinty  of  the  exUtenToTlJlu  -h  k'  !"^~^  '  •"•'  "»  "°»  «°"""«"'t 
affected  in  their  lives,  liberty,  or  pron^rt^  iT  ^"'\"'*  '•"  '*»»'"«  ^ore  men  „« 
.u.^  corrupt  and  d^pUv.  i^^rZeTA^irLe';^-^^^^^^^^^^ 

«t  in  spite  of  the  careless  perpetuation  of  this  artificial  notion  b^ 

w  teiitimoov  is  tn  ><•  .ii.<.».>.j  .■_  •  _.       .  • 


ot"hT!^)fp!"£  nto**  V;  ^l«»t™t.d  in 
(if  "wi  full;  tl  'k^kngiy''f^t:^,'l\*,lZ 
o  be  d..regar.l«l  entirelyf  m.Ccwrobo«?^^J 

C  ('  P  ifC  ^-  r-  J,*"^'  «»^90  (like  C.  . 
Ca  b  C  pTiwiP'n^-  ^-  ^-  '»82.  J  845 (like 
I^tl  ..'■•;*       ''•  Comimre  also  the  iiowoh«o 

^^rrin^btw-^t^lstf^^T 
£.^;\^thra.^i"^*tu.^^^^^ 
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De.!j^  «-"*'';*?«  ""S  '*'"  occionally  r.- 
Sl2  •  lS7i  lil  "*^'  ?'y  '•  t-mwford,  IS  gI 
01^ ,  1874,  Pierce  v.  State   fiS  iil     <iiia      i' 

1  .Inh...  n„.    loV  .»„'••   V"f'.*"»«  »    Low, 


in.Hn.itea  for,..:  Z' iU^±'±' ^l^:^^ 


in.H„.it-j-f„„.::trjrdy"H3«^ 

a"  a  jury  would);  A'rfr..-  1880.  Drll%.  Opi*n 
heimer,  9  Nebr.  488,  4  N.  W  61  •  OA  1««S 
Stofle r  ..   SUte.    is'  Oh     8"64  ,'  Pa  '■  im' 

1822j^The  Santissuna  Trinidid,  7  Wheat.  889. 


Ij 
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11010  TESTIMONIAL  IMPEACHMENT.  [Cha,.  XXXIII 

o^'t^e'£!''"The^^"'*^*°>^'*"  «'  «"«''''>''  ^y  the  beginning 
■vuuuuBN  u  m  rule  oi  Jaw.    (1)  U  u  untrue  to  human  uatuie     It  i.  «.» 

throughout  his  te.Umony.  nor  that  there  i.  any  strong  probabilitv^l  ha  2 
»o  lying.  The  probability  is  to  the  contrary.  (2)  The  iurv  a«  ^h-  r  t  , 
the  tribunal  charged  with  forming  a  concl«  on  a.  to  the  Lth  nf  th^t  »" 
».ny  offend.    They  a«  absolute?,  free  to  ^^ev^o^nl  r^iett  ^'n 

Any  attempt  to  reimlata  or  eontrn  it  k»  !  «     j  "»»»■"  inCnito  vsritity  of  oirouintUiiCM. 

facU  to  which  his  testimouy  may  relate  It  i.  Z?  ^  ,  'T  »*  *°  ">•  *""»• 
of  the  wme  witn.«.  part  mav  l^  t7nf!:„  l  ,•  k^  °'".  """•'°''  "••'•  °'  "".  testimony 
rule  of  law  which  r;jrirl,.fuS  to"  nfer  f,^"o™  ^'^  "^""I^  "'*  ">endaciou,.    X 

of%b,tru.tworthioiror^rutwtrS?:ir2tZ^"~"^  i  '   .,"'"'''•  ''«'«"'"°»«o'» 
andiuutteraudhopelesaiZ^crof  .l^^J    t«tnnony  in  advance  of  iu  utterance, 
1864  DtHin  r  J   iTn^        n      ,    "  '■***  •^n'i*'  ^  •  correct  decision." 
100*,  iMHto,  C.  J.,  in  Dunn  r.  People,  20  N  Y.  S-Jfl-  «'  Th«  t,..-  -      .■      i       ^    . 
when  it  appears  that  the  witness  has  sworn  JiffJL^.f "  I  question  is  whether, 

oo««on.  hrTto  be  pronou!^b,Triud«  to  LT"  "••?""  •"""  °"  »  '"""•' 
stricken  o«t  and  wholl/exclud^f^'riL.  deS^tio^  «  t^Zh  he  lH^'^  "•  '^V'T^ 
scrim,  rendering  him  incompetent  to  tj^.^r^  ^  ^LZ  oJ  .t^^K  l'.~r*°'**  °' 
remains  in  the  case,  to  be  con«ider«l  h.  »h- V       •       *'"'*?•'  <"  whether  the  tesUmony 

under  such  Pnidentii?  .'nTrc^fo^TLX  fi^^^ T^^^^^  ""n^'t  •'"'••"'^• 

determination  of  the  Court  "above  on  apje^  ^         ^  *'  ^*""*'  "'*  •"''i«"  *°  "«• 

1867,  Cas,;^//,  J.,  in  g,u,wle,  v.  />*op/e,  16  Mich.  412  •  "  THt.  1...  -.       u 
positive  rule  of  law  which  excluded  evident  frnm  m      *•  °"""  ***"  ""^ 

of  the  wilful  falsehood  of  a  wUn««  as  tl  ^Z  ^hT  '^""'Ir*'"''  •""'''y.  on  account 
gsrd  of  hi.  oath  is  enough  J  STh^bl^rfXu"'  •/  »"V'**«'»"'»y-  Such  di.,re- 
of  fahrification,  and  to  m'ake  ifn^mt'Srn  prudent  rreTa^T'^'hr  ""Tk' 
stn.ng  suspicion,  and  to  place  no  reliance  on  Ui,mS,uteZ^nU  LTl^n  »T  "'"' 
is  once  before  the  jury,  tlie  weight  anH  ,.~jii.ii»  V  •'"'•'"^"'■-  «ut  when  testimony 
not  for  the  Court  to  detemine."  ""^  "'  "^"^  ^'*^''  °*  "  »  ^»'  "«"-.  -'d 
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tion  that  the«rc„rbolt,  of  r  ''*'"""'"^"'  *°"We.«.  on  condi- 
other  testimony.  mr^rmofti^rf'"^'''T  ''^  «'i«un«t«nce«  or  by 
advanced.'  °'  '*'*  "^"  "  ««!»*"/  «'»««"ad  and  i.  rarely 


*  Only  thoM  cum  art  poUd  in  which  thai* 
ha.  be  -.  co,.tro».r.y  or  conf  «iou?tho«.   i^ 

ttrm,  uwd  oiutr,  uv  not  hen  eiiuiii«r»««l. 
wl..r,ot!.er.r  not  .peciH-d  th.  ort^  "x  ?om. ' 
b.Uh«jurv  ••  may     ,ej«..t.  U  .,,p,«,e,l :  J/  ) 

uu^i"  "Mrs,™''''',  *'?»•••  "'•  'i' «« .iil.: 

jruiwii  ,  McKin»try,  J.,  mttrpreu  tbia  that 
"  th«  jury  maj,  r.j«t  th.  whol,,''  _  ••  ,|  i't  i.  to 
.ay,  mw<"  du,nut  biiu  "and  r.jnt  .M  .m 
l««"th.v  bali«r.  him  ~,.>^_:!r-'  •'.'•.."" 


White  t>.  Mi'Leitn,  J7  id    (ivi*i«i7V    li       '*' 
"«V  »hl."'/  *•  ^''"'",'*  '"""J  «yin«  (au«J 


the  Code  •  by  requiring  a  jury  to  dirtru.t  n^il       i.^     .■  '  "'u'"'  ?*  '*••  »"  (»  'barK.  that  "it 

"may"  before  "  rej«!t  all "  woiil.l  iJ^^.L      .k  '     '"  •"'""'"l   •■  "■••  f-i-'-—-  -'        • 

-ut.ment»);    M^Ju  of   CuX  Ib^^rs"' ± 

Croclcet.  J    (that  the  witnea.  "i.  to  b^  Ju 

tru.t«J  m  oth,™.  and  not  that  hb.  whok  tw  ' 

monvUto  b..b«>Iut.ly  rejected  "1;  1896  P«^  I. 

.'.  Oldham.  Ill  id.  «48,  44  Pno.  hv'im^y  Z 

inua  :   but  here  th.  inatruntion  ^u^h^^X 

con.  ru«i  to  Yiolat.  th.  rule)  j  IJOI,  Pemd.  . 

Wilder.     34  id.    188.   «8  Pa.-    228  (may'    „ot 

837 ;  1873,  Pollard  ».  1'wi.le,  88  id.  182  •  1875 
Reynold.  ,.  Or.enb.un,.  80  id  416  j  18M 
Pen„,yly„„a  Co.  P.  Conlan.  101  id.  108  ;  8M 
Taylor  e.  Fel.ing,  164  id.   831    48  V    p   i«- 

n  5«T'i,":r*°".F  ;>«^Co..  ,83  bl.  4,8,  67 


......     •,'^"'"'»«' "".  but  lierin.r.  M.t«lf 

j«-t,  i.  improper)  ;'y.  C      1866    Sut""   Wh" 
=ln'r8u'ul"i.W'S'"^^^^^^^^^^ 

Morely  ».  Dunhar,  24  id.  J86,  189  ■  J87B  MiSl 

Little  r.  R  Co.,  88  id.  402   M  V    w  V/u. ' 
1|;6,  Schmitt  ,.  R.  Co..8j'^.  I^f «\'^.' 

carded"  Isfl/"'/  I'"*  "^  ">•  ™'»  »"  di- 

uie  laisity,  if  th.  witnea.  ia  connborated :  1896 
Duncan  ».  State,  97  Ga.  180  25  S  IP  lao. 
1902.  We.t  Cl.iclgo  8.  H  (^  f  L^J^fj 
197IU.607,  64Nrk718.  ^"".lowiti, 


I8m'  pLJi      'iJ^^y""  "•  ^'"■^k,  8  Wend.  643 : 
"36,  P«,pl«  ,.  Duru.  16  id.  60')  J  tbw  in  P». 

im 
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1 101*  TERTIMONIAL  IMPEACHMENT.  [Ciur.  XXXIIl 

f  1012.  Bmm:  rMItk    r0n.O(K«to:  TI»«ltlMt«tlw»,-.,b-,.w-. 

«.1.M  conobor...*.    Thi.  form  i.  m  erroneuu.  v.r»„t  of  th.  l^,nT^t 
ol.jert.„„  to  .t  u  not  only  th.t  it  fetter,  th.  jury',  action  by  ult^^L  ^ 
dujon  to  thur  di«n,tion.  but  t»«t  thi.  condiL.  involve  U^^y^^LZ. 
«bl.  *„d  wrong  coni^quence.  n.mely,  that  if  there  i,  .n!h  comLST 
the  jury  may  not  reject  the  testimony  but  muU  give  it  credit: 

The  Couru  that  have  employed  thi.  form  have  spoken  uaually  under  a  mi. 
conception  o  the  pcrmi^i ve  form  (ante.  §  1010) ;  fSr  they  tmt  "  m y  "  LTft 
were  "  mu.t."  and  then  argue  that  it  would  be  unfair  to  req^w  a  JectiJ,  i^ 

above.    But  whether  judged  by  their  intention  or  by  their  expreMed  ohnu. 
.nn^they  offer  a  teat  wholly  un«.u„d     Only  occa.ion'.lly  i.  tT^^^l^ 

J:  d  Vlt  [ '  H '  "^  '^'"^ """« f  •>'"«  "'p-^'^'^  "^  i.  notTKc : 

oned  with  at  alL     Hence  it  »  esMntial  to  the  appUcation  of  the  maxim  th«» 
there  .hould  have  been  a  conwiou.  falwhood:   *^*^        ""       *"*  """^  ^^ 

with  integrity;  th.  .wiring  J .t^S^^'lZ^!!:;.   ^  ""'  '^"'•""«  "'^  «""•' 

iDtt*.  n*""  I°!'''"»'''K<»«"  •Iw  reject  tliii  fallHcy; 

S!2'  "»""'"«  ••  8tnt«,  40  FU.  237,  23  So.  85?  ; 

IHOJ,    Suraptpr  ».   8Ut«,    —  id.  _      33  So 

n\v'«"/'  '"II'  '•  *"'"''•  ">  »•  D.'  127.  7i 

■N .  iV.  84,  semi'e. 

»  Some  of  th«e  Court.  («.  jr.  in  Illinoi«).n.  to 
b«  foui..l  al«,,  in  other  ruling,.  emplovinB  th« 
Br.t  or  the  »™.,.l  form  tbov.,  f  f  here  i,  toolittle 
'ITort  at  coni.i.t«ncy  :  Arit. :  1903,  Trimble  1. 

Kioh«rJ«on   ».  Roberta,  83  Oa.  218  •  Smith  » 
8t<.te,  iU  804  (but  heldto  have  b;«,  i\„,,^  ^rf'; 

State,  63  id.  369;  ni.;  18«4,  MeizwH  c  Wil 
ham«„   85  III.  681 ;  18«6,  Blanrha " "jp™  t 

124;   18«6,   Yundt   ».    Hartrumft,   41   id.    13 
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•tand  ng) ;  Chittenden  ,.  Krana.  ib.  354  (where 
the  Uurt  merely  «y,  th.t  rejection  "would 
not  nece«anly  follow");  1870,  Martin  v  IVo 
&.,"„'•»•  «2«;  Huddi;  ,.  Marti"  ib  260; 
1872  I  h,«igo  4  A.  R  Co.  ,.  Buttolf.  (Uf  i.l. 
r.j  *  ,.«  Sr:"°"  '•  dirtinctly  forhid.len, . 
N  ir  J«'''  ^^Kr-  ^  ^'°-'  "2  '•"«•  «",  4i 
«  V  ir^^oi  'A'l  2*"''  "•  8f".  "8  id.  2.18, 

Heddle  V   R.  Co.,  112  id.  547,  70  N.  W    1096 
!^'^'"v"^--«l*'**'  *"•"  "•  MB"»y,  87  Wi, 

?M%i%':T-V(iJ.'^'  *""""  '•  '"'^  *«"  '"■ 
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from  th«ml,uli„o(wit«^."       """"K-uJi  b.l»«.n  conBicUng  Uttimony  .rUlng 

Thin  requirement  i«  vnrioiiNly  phmsed  bv  diffn«in»  r-      . 
wme  Court."    Occsionolly   horvt?  .^r-  ,  T     ?""'  *'  ""'*  "^«"  »»/  »»" 
creWsuew.  that  proof  of  a  n2rk  "errorT  !'   r""**  «l-l«ring.  th«.,«h 
tion  will  justify  the  appIicaLToTth.  .         <5°"»f»'l'«t"'")  or  m^lfn-ontradic. 
.   ..       .      ^   n«'»PP"cationofth.max.m.«    There  i«  no  ground  of  logic 


iwi'^'-  ,""""«•   »»  <-'■   ^-'ft     '''^ fully  V 

Rj;rsu5'jr-,,»,r.;™.<S;; 

f;«i  i?'  ? '^"%'*<^ ('•wilful' „.„ ,„«.„,u  : 

r  C   P  •■Awi        i"  <"■?  '""'"""'"n  follow  i„a 
of  ».lf;ilM«.».  i,  not  im|.io,  *,)     t"fo'  I"*;;'^' 

'  wilfully  an.l  knowincly  ")  •  iSdi    ,v„  V    "^^ ' 


1  i|  tiy   >     u.  8.  Exiin-u  Co.  ».  Hiitc  iin<  ih  tK 

Kpiiwrv   —    i.i  ^=  it   '„'^'*'  ""-"kins  ». 

ti»    llv".  th.  .1    ^  f'."!   I'orruplly  ami 'inUn- 
i">naiiy    ,  the  counwl  u  Iwre  ivbukeil  for  i.m 

bi    f,  ilia,  itir,;  1809,  >oyoi  v.  Tootie,  2 


1871.  Hilo  V.  R„»,llie.  »  K«i..  l:w    , ,.  fi"I^W 

Ks;i^'KferSvT'^ 

H,^r  .'    ,4"'«''f.">""''  *ilf»lly  ■•);  VX       884 
^%    W"-  ail'?"  L^''""!-'  J"  '^•^'-  363,  3«7: 

km.win^lv  „„j  »i|f„i|„ ... .'  ,  '  '.■  "  •  **! 
t ;.  V.  8^„.i„.  49  ul.  zll  li  N  W-.  4  Vr'lwi^ 
fully  and  intentionally");  I897   I).,;,-,  «  fc,  V 

»"  "1. 301, 70 N.  w.  piijf., •(,}„*["..;•. ^';if. 

D.'jm.y  ..  Stout  59  id.  731.  82  ^^1^,"^^: 
fiillyaiiacorrupty"):  JV  J/  .  ii>n<  1,    ...'  „"",' 

Co  V.  skiiiico^.'g  n:  m  liiVl:  533 ,"'':,"' 

fully  and  knowingly  ") ;  y  Y  .  ,ir,  V  "''• 
S-uith.  61  N.  y.  ?8-i  ("wH^umV")  «-i,  ?^''- 
"r™pW,8V,  ''1^  »«^  <"'--tt" 

1BJ8,  state  v.  Jini.  1   n,.v  sin/i,  ,   7^ 

1854   State,   p. "•'""•  "'O  (™rniptlv  ") ; 

.nd*e„,™rtry^r'^'  y^'Ts «  'm  !;■"'""'" 

jon«.  5.N/D.'i«i.arN.  TeiiK'Zu; 

or  knowinRly  or  intentionally"):  I897  liZJ 
Cnniplwll,  7  id.  68,  72  N    \/  h-i  /..,.;,f  m 
knowingly");  A  i>     l9nn  iim  n     "'"""y  <>» 

^.^^9-,^^i^^ri^:S'i:;r/ 

N    W    aw",,"'"'/;  ^'•'''-  »*  Wis-    134,  88 
23. So.  72  (if  any  wim,.,,  has  been  imi*icli«' 

2/  8  tmutake).    For  a  diaouaaion  on  the  relai^ 
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HOIS  TESTIMOOTAL  IMPEiCHMEST.  [C„.  XXmi 

§  1014.    8am«:  PiU««hood  mnat  be  on  m  l(aterl.i  prf„.      u  ■ 

to  have  been  told  at  at  su4  of    Hp  ^L   T^^^ 


been  impeache.!  can  be  believed,  im  Smitk 
^  8Ute.  109  O,.  479.  86  8  K  S9  (IW)  .  5 
compare  ff  WSS,  2498,  ;xm(.  >"™"'.  ""U 

1828,  R.  9.  Jackaon.  I  Ijtv  Pr  r>  oTn 
per  Hol™,,l.  J.  («If.co„TJio«„:i  f fgra,  QnU 
ISBfl  u  P^P'^Sa  III.  ua  (contmilioion). 
9?S  Vjjr"  r  '^^n'*.  1«8  id.  872.  45  N.  E 
830    (self-contradiction,    the    prindple    biini 

dica  and  in.,K,litic  alignment  of  a  diwent- 
m.  J«<<lKe  to  state  the  opinion  of  the  ^„t 

low  •«'•  f*/.  48  N.  E.  414  (mere  exaffueration 
not  .uffloient;  falsity  necewirv);  1903  ClU 
r.  PeopI,..  204  i.i.  197.  68  N.  E  484-  1901  hTk  ' 
V.  Bettingen.  84  Minn.  612  88  N 'w  b  Mf" 
contradictmn);  1870,  Wilkins.,.  Earle.  44  N  V 

M.»il?  <"«'.f:'=°n»"'diction) ;  1878,  Deerini  v. 
^1r.l^  7<'d- 803  (contradiction);  1849,  Miller 
189aZ'Ji»^"-  ^SL^"?  Mfcontn,diVtion)[ 
iS^"  ?°''t"'*f.'».''-  .B'rtela,  178  i,l.  401,  85  All. 

r8^9"rsi.„r' •"""""•'-"•'•  ^ 

(Iwcauae  "u  aeema  abanM  to  chaim  a  wit„.« 
.f.  »"fullv  tellinK  fal«hJ2i;3a'te;"r'S 

240-  1871  r'  S^p"*  "■  ?««'"'»•'«»'.  25  III. 
id  48  .  li-  «^-  ^"^'^  ^"^  "■  Hutchina,  68 
r        J.11*    „^*""  "•  '^•'oP'e.  98  'd.  612;  186« 

M:i^^'^,^.'i5^;^2!^jrir 

Nebr.  -  ,  9«  N.  W.  67  ;  1896XifircWd  (X 


»/  iml.  4S«:  "A  witneaa  who  t»'ll«  a  faNehcKw 
concerning  a  matter  incidentally  eo„nJ?e,Twrh 
the  aubject  of  the  action  U  a,  likely  to  tes^  fv 
nntruly  a,  if  the  falwhood  had  ir«.^ly  att 
the  .»„e.'  For  Uluatrations  of  thi?^  it 
croja.exan„n.tion.naotod««fe,  fj  100^^6 

•  1809,  R.  „.  teal,  II  Eiiat  809  (former 
tertimony,  now  confease.!  to  have  been  J^r 
jnred  ;   present  prosecution   being  for  the  con 

Kt^'L.%''r'^^S''''>'''  "25,  DunlopT 
Patterson,  8  Cow.  23 :  1864,  Dunn  v.  People, 
29  N.  Y.  629;  1828,  State  v.  .lim,  1  Dev  609 

Wfl^lK-J"'''')'.^''*''  "•  Woodly,  ib.  2.19, 

waa  declared  erroneous  becauae  it  did  not  eon 
«"?*'"' ^"7  to  th«  evidence  beforthe  C™.rt 
as  their  basis  of  belief,  and  because  it  wm  nnder 
the  circumsUncea  hardly  applicable 

gn  sh«i  from  the  principle,  of  which  our  juris. 

Mannliclhlp  /"""T::?','"  "'""8  the  rnaxi,,, 
asapplcahle  toa  particular  witneiS,  this  latter 

?f  ?ri!i  ™«^"  ^"^"i^-  v^'"-  this  q"  est  ;, 
of  trial  procedure  we  have  here  nothine  to  Ho 
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8n«„..  n  (continue^:  TESTIMONIAL  IMPEACHMENT. 
Tone  V:  8BLF-C0NTRADICTI0W. 


OSAPTBR 


1-  Omand  PHaoipla. 
8.  PnUmliiary  Warntog  HaoMMty. 


Qa«tton  "  *""""  '"  »•"•  Prelimiuaiy 

or  for  an  AccuMd'.  P™f     •  ^*^'*""*""'". 
one'.OwB  Witn^'  ConfeM.on.  ;  Impeaehing 

*■   ^'^m!!?'"^*"  **»  ■  ««WCoatnidic. 
Mon  or  Znconstetenor. 

inSt;„?r(Vs.T.„^'n'r  ^"""r*v  " 

S.  BxpUlnins  aw.y  th*  Inooiirt.t«iioy. 

j      §1046.  Joining  I-U.M  to  the  ExpUnaUon. 


1.   0«n«m  Prinelide. 

show  the  witness  to  be  in  gU«l  ^Jw  „?  »»>«  P'^eeding  sort,  namely,  to 
(«»'^.  §  1000) ;  upon  pen^ivZ^hrfhf  f  ""?"^  "■'■'^*  ">  ''•«  t«''t''»ony 
ment  upon  oi;  E^wTare  ~adv  ti  TT  \"'  "'"'^  **"  ^"""^'''^  «t«te^ 
error  upon  otherV.intr  B^t  the  m^ti"?  ft  '"  ""P"'''  "'  """''"«  «" 
'lifferent;  forJnslLd  of  involin/the  « A  ''''^'"S  ^W«  »  here  slightly 
his  specific  error.  werlZtZwLT  T  °  °''^''  ^'*"«««^«  »"  P">ve 
-'.ich  he  has  giUn  arn^ra^TeLon  '^  T  T  P""'  ''^'^'«'"«"^' '» 
-«  -^-  by  Side,  .n,  a.  ho7h  ~::^rwetarS-^^^^^^^ 


■  !1 


I  1017  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXIV 

one  of  the  two  he  must  have  spoken  erroneously.  Thus,  we  have  detected 
lum  m  one  specific  error,  from  which  may  be  inferred  a  capacity  to  make 
noHced  '^P^^^  Matures  of  this  method  of  proof  are  to  be 

nJJ^/''^  general  end  attained  is  the  same  indefinite  end  attained  by  the 
p«>ced.ng  method  (ante,  §  1000),  i.  e.  some  nndejined  capacity  to  err;  it  may 
be  a  moral  disposition  to  lie,  it  may  be  partisan  bias,  it  may  be  faulty  obser- 
vnUon.,t  may  be  defective  recollection,  or  any  other  quality.  No  specific 
defect  «  indicated ;  but  each  and  all  are  hinted  at.  It  has  been  oftersaid 
that  a  Prior  Sel  -Contradiction  shows  "a  defect  either  in  the  memoir  or  in 
the  honesty     of  the  witness :  j    »  m 

conS^foT'tfaol  H  ^'^-  ^- *'"**«'*''•  '0  Cu.h.  flO:  "It  >.  founded  on  the  obvion. 
consideration  that  both  accounU  cannot  be  true,  and  tends  to  prove  a  defect  of  int;i 

z°::^Z7ir ""?  ••"'k^«*«<»  <". «-.  what « wor«,.  ^^z  itizi^x 

iZ^rJ^  1    ■    ir'"''  •"V"!'  """•*'  "**'•  ""**  "■•  "'*■"»•  »  '«•  worthy  ot  belief."     ^ 
thril   •    ^  ••     •  "5""  ^-  *^"*"""''  ^'^  ^^'"-  *^  ■■  "  '">»  «rcum.Uno6  i.  well  calculated  to 

unZZ^^^V''1:'^'^''"^'r'''''^'^'''''^-  "'howsthathermenioryitcSfiS 
unreliable  and  treacherous  m  reference  to  the  times  of  payment  of  moneys  bv  heVTr  thlf 

under"  r''""  ''"' '"""""""  °*  '"^•'•"■'«  »»  '^'"^"^  wLrmi'^  'utemfnu 
This  may  be  roughly  true  in  the  majority  of  instances;  but  there  is  no 

ktnir  Th'  T'"/"'"'*''""'  *'^  '^'^  "  °'"^''  ''«"'<»"  ""d  >no"e 
CZ  T      '  n'°  T"''""'  ^""  ""  inclination  on  the  part  of  the 

bar  to  argue  as  if  every  Prior  Self-Contradiction  involved  a  lie  and  illustrated 
tlie  maxim,  Falma  tn  uno.falma  in  omnibus  {ante,  §  1008) ;  but  this  also  i, 
wit  out  foundation;  the  discrediting  eflfect^f  ;  W^iUtdtt  on 
«  independent  of  whether  or  not  the  jury  believe  it  to  involve  a  conscious 

willr^l'n  LTh''  °*  "''°^  "  Self-contradiction  toshow  error  is  in  one  resj^ct 
tra^S'oL  h  .r  'T''  '*'°T''  '^*"  '^'  P'^'^'^^S  ^'^'^  ««  "«ngCon- 
P^^r  r  ^  I"'  '"'"'''''•  ^'  ''  '"''^''' '°  *^>«'  the  proof  of  the  s^cific 
em  can  never  be  as  poattive  as  is  possible  by  the  other  mode.'  For  rxam- 
ple..f  five  credible  witnesses  testify  that  the  assailant  had  a  scar  upon  h^s 

TroS.?        ,      "  'I*,''"^^'  ^°"""  contradictory  statement  of  his  own  I 

that  ti  IT  '  r  '^'u'"'*"'  ''"^'^  "^  ""  ''y  °°  "«'"«'  «>'°P«Ued  to  belief 
that  his  statement  on  the  stand  is  erroneous.  On  the  other  hand,  in  the 
present  mode,  the  process  of  discrediting  is  in  its  chief  aim  incomplrab^ 

STw'''"''.'*  "^""*:*  f°^'  '^^  th^^itn^^"  has  made  «multofl 
m  stake  at  «ome  time,  and  thus  demonstrates  a  capacity  to  make  errors.    In 

StcoTrlc".  ttrel  '^''^r"^  "°°°'  ^  '^^^^'^  °-  °^  the  two  mu' 


•  See  the  opinion  of  Rolmei,  J.,  in  0«rtz  ». 
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Thus,  the  process  of  discrediting  by  Prior  Self  Cantr.Ai  .•      • 
the  more  effective.    The  caoacitv  tL^T-    **^-Y°"*'«<J»ction  is  on  the  whole 
of  self^ntradiction    tl^Z^lLXr^Z     K"!"^"'  '''"^  '^'  ^^'^  ^«<=t 
believe  the  opposing  witt^esses'  assertion.     ?''     ^^  °°'  "^^^  ""'«««  *« 
process  is  ".olTdiLtrd  eff      ^Scau^'^^^^^^^  P"^^"' 

however,  it  znay  fall  to  the  samelvd  a^  the  otht  T."^'"'-  ''"•=^'^""^- 
self-contradiction  is  denied  by  the  wlness  «„/•  k,  ^}^  "*''™"'=«  °^  "'« 
calling  other  witnesses  •  wl  «  f    "  "'"''^^'^  *°  ^  evidenced  by 

first  believe  the  other  w'itn  ^T*  'V^eTn  t^?"  "•*''  "''^^  P'^^^)  ^^at  we 
quire  a  double  force,  for  if  we  believe  k/oth^;"*  '^"'^Pensation.  it  may  ac 
twice  erred  and  perhaps  twicetSd  _t^^^^  «r^-^°-  '- 

once  again  in  denying  that  he  uttered  It.*  self-contradiction,  and 

"the  repugnancy  of  his  evident  "that  1.^?  ^.'^*'"*  <'"''^'  §  1017).it  is 
Self-Contradic  Jn  is  not  ZTaZrttl  iTw  ^™'  "•'^"^'^  ^'^^  P"- 
prior  statement  as  testimony,  anTwe  t  'not  hi  T  T  '^^'^  "^  ^"^^^  »'" 
(as  we  do  choose  in  the  case  of  nJL     T       ?.*°  °''°^  ^'*e«n  the  two 

We  si.p,,  «et  the  ^^7^:::^^'^:^:^  it--  ^^"r^>- 

rect,  and  immediately  conclude  that  h.hirT-  ^^  °*""°^  '^  cor- 

without  determining^Wch  oL    It  L  ri  "'  ^  ''  "  '^'  other.-b„t 

that  demonstrates  L  error  and  not^h«      ^^Pugnancy  and  inconsistency 

statement  Thus,  we  do  To'  tn  any  set  3"^^'' "''^  °'  ^"^  P"°' 
replacing  hir  present  ono-  fU.        ^      ,     ^^P'  ""^  ^°'"'"er  statement  as 

worthy  fne.  Tsho' t  th^  pri:Z:ZLTl'r  *'^  °'"^'  «"  '^  ^-"- 
used  assertively,  i  .  not  tlZoZlTTke  ZLtTl'  l'?*^""  ^'  "  "»' 
simply  forbids  the  use  of  extraiudirJl  Jl  '  «"!«  (/««<.  §  1361) 

assertions;  the  prior  contradSS  I Z  ?™"'''  "  "'^''''^  testimonial 
relied  upon.  It  follows  th^refo^twl  "«  ^testimonial  assertion  to  be 
disc^iris  not  obnoSis^fre  nX^Kr.  "^"^  Self-Contradictions  to 

653  ■  169B   i.in  •    n'  ^•keman'.  Trml,   ib. 
1179-  17ii  i  "^C'  Cowper'8  Trial.  13  id.  1154 
J"'? ,  1744,  Heath's  Tria  ,  18  id.  68   77  •  I7«i 
WnKli,  „.  LitUer,  8  Burr.'  IW^'Ss/^et  S!; 


▼ouii.—is 


im 


particnlar  objection  mode  to  it  (in  the  last  i.„ 

mngea.  Mr.  Starkie,  however,  cleailv  nnintlli 
out  the  <rrpundle«„e«  of  thi',  uotZ  Tw^ 
Btarkie,  Evidence,  I,  206).  To-dav  if  i.  ii  i ' 
enough  understood  thatIL  H^^  R    e tier' 

{/•  .i^       *' '  '    ***7,    State    V.    Johninn      15 

Minn^  488  ;  1882,  Tabor  v.  Judd.  62  N   H    29k 

p^<'^..^.«.T£!i!?87,ii,rif': 
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(b)  It  follows,  convenely,  that  Prior  Self^ontradictions,  when  admitted 
•re  not  to  be  treated  as  assertions  having  any  $ubstantive  or  independent  tJ- 
imomal  value;  they  are  to  be  employed  merely  as  involving  a  repugnancy 
or  inconsistency;  otherwise  they  would  ia  truth  be  obnoxious  to  the  Hear- 
say Rule : 

™nu';  1^  *'iK,*°  ^w'^.r  ^""'  *  °""-  ^-  ■'  ^"^^  tertimonyof  inconsistent  state- 
menu  u  admissible  only  for  the  purpose  of  inipe^jhiD?  the  oradit  of  the  witness,  bat  en- 
not  be  received  as  evidence  of  any  tmat  touching  the  iitue  to  be  tried ;  for  that  would  be 
to  .ub«t.tute  the  .tatemeuta  of  a  wit..e».  generally  when  not  on  oath,  m  evidence  between 
the  parties,  for  his  evidence  given  under  the  sanction  of  an  oath  upon  the  trial " 

18o2,  *•*««  C.  J.,  in  GaM  r.  Norfolk  lead  Co..  9  Cush.  346:  "It  U  no  evidence 
whatever  that  the  facte  are  as  he  formerly  stated  them;  and,  though  appeals  ar«  «„„e- 
times  m»d.  to  a  jury  that  it  is  so,  it  U  the  province  of  the  Court  to  infom  them  that  U 
M  not  so<   * 

§  1019.  Prinolpl*  of  Atutillary  PoUoy;  Roles  for  .Toidinc  Unfair  Sttrprise 
and  Confusion  of  Zssms.  Seasons  of  Auxiliary  PoUcy  apply  to  limit  the 
nZ'x  P™'^""  "^P^^ng  «"<»  as  they  do  to  the  preceding  one  {ante. 
8  lOOwS).  In  addition  to  the  inferior  probative  value  of  errors  upon  distant 
and  unconnected  points,  there  obtain  here,  as  there,  the  two  strong  consid- 
erations of  Unfair  Surprise  and  Confusion  of  Issues.  The  reasons  are 
phrased  by  the  authorities  in  almost  the  same  language  and  are  treated  as 
applying  equally  to  both  modes  of  impeachment: 

1849,  Wood.,  3.,  in  Seavf  v.  Dearborn.  19  N.  H.  33«  :  "A  question  not  otherwise  ma- 
terial or  proper  does  not  become  so  by  force  of  any  purpo«s  of  the  examining  party  to 
make  use  of  it  to  discredit  U.e  witness  by  contradicting  hi.  answers  to  it  ^Pie  «L,n 
assigned  by  wnters  for  these  rules  are  that  a  contrary  course  of  proceedings  would  intro- 
duce  issue,  in  interminable  numbers  and  perplex  and  harass  liUgante  in  questions  which 
do  concern  their  cause." 


statement,  intdmiMible  when  oflerad  menly  i. 
heanay,  becomiDg  admiinble  when  the  opponent 
tad  put  the  declarant  on  the  aUnd  ami  thua  laid 
bun  open  to  contradiction  by  the  utterance  be- 
fore inadmiaiiible. 

»  Aeeord:  Del. :  1888,  Rash  i>.  Piimel,  8  Har- 
nngt.  44S,  457  ;  Oa. :  18M,  Fioken  v.  State,  97 
Oa.  813,  25  S.  E.  925  ;  1898,  Brush  E.  L  *  P 
Co.  V.  Wells,  103  ill.  612.  80  8.  E.  688 ;  HI  t 
1884,   Moore   v.   People,   108   IIL   487  ;  1889, 
Kitter  ».  People,  130  id.  266,  280,  22  N.  E.  605 
(former   testimony  at   the   coroner's   inquest); 
1892,  Purdy  v.  People,  140  id.  46,  62,  29  N.  E. 
700  (name)  ;  Ind. :  1881,    Davia  v.  Hardy,  76 
III.!.  280 ;  1888,  Conway  r.  State,  118  id.  482, 
488,  21  N.  E.  285 ;  «y.  .•  1898,  Jones  r.  ConC 
-    K^^  —  ,  46  8.  W.  217;   1900,  Nussbaiim 
».   K.  Co.,    —  id.    -,  67  8.  W.  249 ;    1902, 
Mulhns  ».  Com.,    —  id.  _  ,  g?  g.  VF.  824 ; 
1902,  Aahcnfi  r.  Com.,    _  id.  _  ,  68  8.  W 
847  ;  la. :  1897,  State  o.  Beed,  49  U.  An.  704. 
21  So.  732  ;  Me. :  1872,  State  v.  Reed,  60  Me! 
633  J  Md. :  1807.  DeSobry  e.  DeUistre,  2  H.  fc 
.1.  220;  1876,  Ma-wn  v.  Poulaon,  43  Md.  161, 
176;   Mna.!  1852,  Com.   v.  Starkweather,  10 
Cush.   60;  1890,  FrancU  ».  Boss,   161    Mass. 
S36,  24  N.  E.  1024  ;  1899,  Manning  *.  Carberry, 


172  id.  482,  82  N.  E.  621  ;  1899,  Harrinian  ». 
B.  Co.,  173  id.  28.  68  N.  E.  156  ;  Jtiek. :  1878. 
Howard  v.  >  trick,  88  Mich.  796,  804;  1883 
Brown  V.  Dean,  52  id.  267,  269,  17  N.  W.  837 
1887,  Catlin  v.  R.  Co.,  66  id.  858,  864,  3;) 
M.  W.  515  ;  1892,  Tiaman  ».  Dutrict,  90  id.  510. 

512'  "i  \^-  **»  :  ""•  *="»  '•  A""".  "8  iU 
899,   71   N.  W.  842;  Min,.:  1867.   State  v. 
Johnson,  12  Minn.  488 ;  Uo. :  1877,   Peck  v 
Bitchey.  66  Mo.  119;  1879.  State  ».  Kilgore.  70 
id.  568.  mmble ;  1880.  State  v.  Hushes.  71  id 
686;    1896,    State  t.   Baker,   186   id.    74,  37 
8.  W.  810 ;  Nebr.:  18S9,  Zimmerman  ».  Bank, 
69   Nebr.    23,   80  N.  W.   64;  N.    Y.:  1871 
Sloan  ».  R.  Co..  46  N.  Y.  127 ;  tr.  D. :  IKCi, 
Balding  r.   Andrewa,    —  N.  D.  —  .  96  N.  W 
306;  OJ...  1829.   Hand  v.  Elvira.  1  Gilp.  60  i 
1884,   Kent  v.  State,    42  Oli.   St.   433;   Pa 
1895,  Dampman  ».  R.  Co,  166  Pa.  520,  31  Atl 
244  ;  Tex. :  1894,  Armstrong  v.  State,  33  Tex 
Cr.  417,  421,  26  8.  W.  829;  1897,  Texas  &  I'. 
B.  Co.  B.  Johnson,  90  Tex.  304,  38  8.  W.  52(1  • 
Vl. :  1874,  Uw  ».  Fsirfield,  48  Vt.  431  ;  »«.  ■ 
1879,  Wsrder  v.  Fisher,  48  Wis.  344,  4  N.  W 
470  ;  1889.  Heddles  v.  R.  Co..  74  id.  251,  42 
N.  W.  281,  76  id.  282,  45  N.  W.  808. 
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1884  EUutit  n  t  t  '  1019 

mony  of  th,  witnw.  It  i,  put  upon^in uleT;  H^  T'  "  *"  «««"  "P"-  '»>.  tJi! 
put  «pon  the  ground  that  the  Ume  of  the  Court  f.  f^  ■  *^"'"'-  ^^  0"e  Court  hi, 
rie..     An  older  .nd  .  .tronger  ZZ  .  1^^*  "'"•'•''  *^  P«"»i»  collateral    noui 

by  .0  lutermin,ble  -ulUplteltiouTf  i^u^..'  "«»•"«»"•  Pr«otice  would  confuse  thej'^ 


But  these  two  considerations  do  not  bear  nnn«  fi. 

(a>  Take,  first.  Confuaion  of  Issue..  Tha  T^  V"  . 
But  what  «medy  or  linutation  ZZ  su^s  Tw  ^"^  "'^f"""  »  ''^'^ 
could  m  dealing  with  Contradictions  b^Tt^L  !^!.'*""°'^'*  "^'  «»  ^« 
that  only  euch  evidence  shall  be  admLn  ?  »««"«<"«y  («»K*,  5  1002), 
admissible  in  any  case;  for  no  PrS^2ffi>^7°,"''*.  ^''  ^^  ^'herwis; 
have  been  admissible.  In  the  pr^^  ^T".^'"''""'  '^°"'*^  ""^"'^"e 
mony.  it  was  easy  to  draw  the  Z^  oi  contradicting  by  extrinsic  testi- 

would  otherwise  h'ave  £n  ad  ^^^.e'Ldthus  tf^t  "'"'  ^^^^'-^-^  « 
of  Issues  was  entirely  obviated.    In  fS  '''''  objecUon  of  Confusion 

bjr  the  logic  of  the  sif^ntToa  As  a  ma  .JrT  T ' "°.  ^""'^  ^^«  '«  ^"^^^^ 
always  drawn  the  same  line  fofJoth  cl^  If  "'^'^'  ^°*^"«''  Co"t«  have 
be  drawn,  and  it  was  simpler  to  d^w  1  f'*^'"'*-    ^ome  line  had  to 

when  the  subject  of  the  error  is  conSd  31   ""  .?"^  *"  ^  "°^"' 
the  qualifications  of  the  witness  •  fortZ. It     v.   "****'  '°  "^'«»««n  «' 
case  to  have  come  prepared.    iLtLT    •     ^  ''"**^^°*'  '^^^  °"gbt  in  any 
tradictiom,  by  othe^"Cetes  ul  tor  "  ""^^^^'y  '^"wn  between  Con"^ 
coUateral  subjects.    But  ?n^heCsI„?  T^'***  *"^  Contradictions  upon 
tions  -it  is  of  no  value  t^d^w  such  a  i„t^  ?    ^^'"'^  ~  Self-Conti 
prepared  upon  alleged  Self<3on^Stio„.  J   r    "  ^T  **  ^^<"^*  *^  «>»« 
tion  as  upon  otherllf-Snte^Sons     Jnt^^"*  T\'^'  '""^i'''  °'  «**«*- 
eft  the   stand,  the  oppo^enj  oS  %v^  faS'"^-'"' "  f ''^^  "^  "'^^       ^ 
formerly  declared  the  a^Siknttr^  a  wimln.""'"'''^  *°  P"^«  ''"»  h" 
he  was  a  short  man,  it  is  obvLusly  iL^sriV^'''"'  ""^  ^'  "^''^"^  that 
have  foreknown  that  the  alLdlV3L?V"  '°^?1  *•"'  *  ^'°P^''  *« 
J-t.    By  hypothesis,  the  witfeL  hi^^vrr'!?  ''f  **  "^'"^  ^*  *^«  «"»>- 
«o  testify;  but  how  can  he  hav^Tnown  ultfl  Zw  Tl""-  '"^"•°"  ""'^  «"> 
prove?   The  'act  that  the  matter  rrelevL„T '''^  ''  t'^"'  ^'  "  *«  di«- 
h^m  of  the  precise  topic,  tin.^  aXS  of  the  ?.!! '°f/°'  '>'^ve  warned 
the  hne  of  distinction  which  natnrTll,  «?      ./■  ^*^"«»*«d  "mark.    Thus, 
the  case  of  Contradiction  by  eS^  in 

'ng  surprise  in  the  case  of  PrJor  iT^St^diJ.       "°  ^"""^  ^"  P'^^^"^ 
obviating  surprise  must  be  soucht    ItV^^JvTt,    ^°^^^'  '"«*''«1  »' 
oe  sought     It  IS  this,  as  followed  by  nearly  every 


i 
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Court  to-dny:  The  witness  must  be  atkedin  advance  — t.e.  on  cross-exnni- 
iimtion  and  before  any  other  testimony  to  the  Prior  Self-Contradiction  is 
offered  — whether  he  made  the  contradictory  statement  which  it  is  desired 
to  prove.  In  this  way  he  receives  ample  warning,  and,  if  the  alleged  contra- 
diction is  a  mere  fabrication  of  the  impeaching  party,  the  other  has  ample 
time  to  prepare  to  disprove  it,  or  to  explain  it  away  if  it  was  made.  Thus,  the 
method  of  obviating  the  objection  of  Surprise  is,  not  to  draw  a  line  between 
collateral  and  other  matters,  but  to  require  that  express  warning  be  given  to 
the  opposing  witness  before  any  attempt  is  made  to  prove  the  alleged  Self- 
Contradiction.    Tiiis  rule  is  later  examined  (/»«/,  §§  1025-1038)! 

Surveying,  then,  the  scope  of  these  two  objections.  Confusion  of  Issues  and 
Surprise,  as  applied  to  Contradictions  by  extrinsic  testimony  {ante,  §  1000) 
and  to  Self-Contradictioiis  (the  present  subject),  it  is  seen  that  the  objections 
themselves  are  of  the  same  nature  in  both  classes;  that  the  rules  naturally 
resorted  to  for  obviating  the  objections  are  not  necessarily  the  same ;  that 
for  the  former  class  of  evidence  a  single  rule  suffices  to  obviate  both  objections 
—  the  rule  excluding  Contradictious  on  Collateral  Matters  (aiUe,  §  1002) ;  but 
that  for  the  present  class  two  rules  are  required,  one  excluding  Self-Contra- 
dictions  on  Collateral  Matters  (thus  obviating  the  objection  of  Confusion  of 
Issues),  the  other  requiring  a  Preliminary  Warning  (thus  obviating  the  ob- 
jection  of  Surprise).    These  two  main  rules  may  now  be  Ukeu  up  in  order. 

2.    Ck>Ilateral  Matton  Bzolnded. 

§  1020.  Test  of  CoUateralneM.  It  has  just  been  noticed  that  the  test  of 
collateralness  is  in  fact,  though  not  in  logical  necessity,  the  same  for  this 
class  of  evidence  as  for  the  preceding  one,  ».  e.  Contradiction  by  extrinsic 
testimony  {anU,  §  1003).  Here,  as  there,  most  Courts  content  themselves 
with  mvoking  the  term  ■'  collateral "  as  the  test  Others  employ  the  terms 
"  material"  or  «  relevant"  as  indicating  the  matters  that  may  be  the  subject 
of  a  Prior  Self-Contradiction.  The  difficulty  with  all  these  terms  is  that 
without  furtaer  definition  they  are  too  indefinite  to  be  useful.  When  we 
seek  to  learn  what  "collateral"  means,  we  are  obliged  either  to  define  fur- 
ther—in which  case  it  is  a  mere  epithet,  not  a  legal  test  — ,or  to  illustrate 
by  specific  instances  — in  which  case  we  are  left  to  the  idiosyncrasies  of  in- 
dividual opinion.  The  only  test  in  vogue  that  has  the  qualities  of  a  true 
test  — definiteness,  concretness,  and  ease  of  application  —  is  that  laid  down 
in  Attorney-General  v.  Hitchcock:  Cmdd  the  fact,  as  to  which  the  prior  self- 
contradiction  is  predicated,  hove  been  shovm  in  evidence  for  any  purpose  inde- 
pendently of  the  self-contradiction  ? 

1847,  Altorney-Gentral  v.  Hitchcock,  1  Exch.  00  ;  Pollock,  C.  R  :  «Mt  view  ban  always 
been  that  the  test  whether  the  matter  is  collateral  or  not  is  this :  If  the  answer  of  a  wit- 
new.  >s  a  matter  which  you  would  !  ;  allowed  on  your  part  to  prove  in  evidence,  if  it  have 
such  a  connection  with  the  issue  that  you  would  be  allowed  to  give  it  in  evidence  then  it 

18  a  matter  on  which  you  may  contradict  him I  think  the  expression  '  as  to  any  .iiat- 

ters  connected  with  the  subject  of  inquiry '  is  far  too  vague  and  loose  to  be  the  founda- 
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U  connected  wiUi  the  i«ae  u  »  m.rL.r«^nr  71-  ^'  '"''J'*'  '^'<'«  «•«  jurr.  It  murt 
n.u-t  b.  «,  f„  connected  wi"  tllVa'^'^' 5'f  '•;""""'  '^'•"  '"  -"•«>-.  or  S 
would  coD«T«dict  •  part  of  the  wif^,.' .   ?  '*''' ''  •"»*'•'«>  »n  »  partiouLr  w.t 

other  of  the*,  it  U  SXterJio  Sh  t  °"' '  "^  "  "  "  "•'"■•'  'hTol  'or  thl* 
with.  the.„bj«,t  of  theSnr  x&lT'^Tr.l'  "'"'  »- """•'d-red  a.conn.c  S 
which  m.,  be  given  in  ,viS  by  wtTclSL^  ""T'^I  '*"'-'  tho«  S^ 
the  witne«  touching  the  i«ue  helX ilT^\  ^1^  '''r^"^'  •"«'«"»  «"•  "tory  of 
tiT..,  temper,  »„d  charwter  of  the  witneM  J^'  ^  .k     ^  *"""*"  "'''''»'  ««<*»  the  mo- 

witneM  in  what  nunnerhe  .tandVaffecfed  Lt.i^  ♦k         "*"»'" "X  allowable  to  wk  » 
whether  h,  doe,  not  .t«.d  in  .uch  a  relS  to  E.^  "  °PPo?i»«.  Party  in  the  cue..  .„! 
prevent  him  from  having  an  unpreiud  ^d  .tl  „/  ^^T  "J'  "^"'^  *°  •«•«»  W™  and 
.xpre«ion.  importing  that  he  wouTJ  be^venKS  on  ^S  ""  '''!""'  ""■  »"•  ""'  »-5 
evidence  a.  might  di.po«,  of  the  cau^  in  onfwavn    .?  I?  °'  *•*•*  '"'  """W  K'^«  wch 
«..y  give  evidence  a,  towbat  he  .S^  not  ^Uh Y.    •'"  •?!'■    "  '"'  ^*''''"  *»>»».  you 
usue  but  to  .how  what  i,  the  .tate  of  mM  If  Jhlt U?  °^''''*"/ '  •'''^' •'^"'«»  °»  th- 
exerciM  their  opinion  aa  to  how  far  hi  i.  ♦?.  i^  iJr     ^"''**'  '"  *""''"  '^at  the  jury  mav 
.how  the  conditL  of  a  wirorhU  conl^io^  Sei.H^"'  '.T  '"^''  "''•---  "«/ 
confounded  with  other  caae,  where  it  U  pro^S  to  It^"  f  ""  P"'"*^'  •'•''  ■""  »°  «•« 
unconnected  with  the  queetion  at  i^ue  "TE„^  T  '^^t  '  *""f~'  °"  ""-"o  "-atter 
..k  a  w,tne«  .,  to  what  he  i»  supposed  to  havTrik  «n  .  T*"-. '>»««"°n  i"  'hi..  Can  you 
a«lc  b.m  a.  to  any  fact  material  to  tKul  and  if  h«  H  •.?'«:"""•  oo«a"on  ?    You  may 
a. you  are  at  liberty  to  prove  any  Ct  matoVf.l » '  tK    ■""''*  "  y°"  "'"•^  r«>ve  that  fact. 
1-a.lceda.tohi.stateofequalSoTt,^^^^^^^^^^^  '  :^- J'''  »"-»  "-ay  also 

-  quesfon.  which  would  have  a  tendency r.tw?hatSe„"h  l''  '7^*^"^'"^  P"^''"»- 
be  Uken  w.th  a  qualification,  and  that  such  a'fatem.^t^  Z!"  \?^  •"*  "**'«'»«"*  "  to 
case  for  want  of  impartiality;  [and  theransw.™  m.  L  *^'  "J*"^  *"  '*  '»'«'  ""t  "'  «"« 
H  the  ca«,  of  an  offer  of  a  brili  Sy  TlTtnZZln^^  c„ntradict«i].  .  .  .  Such,  again, 
cepted  by  a  witness  from  another^p^,^!  Th^crum^Lr'^";  °''  "•''  "''''  "'  "  ""'^  ««■ 
or  accepted  a  bribe  shows  that  he  if.^  eanalV„?  .•"?  °'  *  *''""•*■  having  offered 

tionslam  not  aw,«  that  youln  ^Uh Xirietv  T' r'  •- '  "  "»'*'*  »»'eieexcer. 
...a  contradicted  afterwards'on  a  ^T.S^^Z(;:L! P.^c^.^t^'^^'''^  '^' 

Itwt  VStZ''  l^l^'^'^l  ''  T'-^'y  -P^e'i  in  only 
Courts  are  found  pri,i„g^eJofaZ;  t,:"''  V''*"  "-understood 
cross-examining  pkrty  b^^entitS  to  n,^  T  '^  '"  '^^  ^''^=  "  ^ould  the 
establish  his  pir?"?  or  "metht^r  •'^''  ^"u  °' ''"  '^*''^'  ^"'''"g  »« 
proposed  to  b^  contj^^ted  wS^te  alf  IT' ^  ""'"'''  *"  "'»'°^  " 
calling  him  ?"«    These  ^TLT.         "''m'ssible  if  proposed  by  the  party 

to  provide  for  an  imZtant  XTo?  '"7/^  ?  '",'  ■"  ^^^^So;  bntthey'omi^ 
relating  to  the  WaTcCp  ion  or  oth?  ^l^^^i^  «'J°»««ble,  namely,  facts 
It  is  not  merely  matterTwS  ai  a  ■  ^rToflS  ''''''TT  °'  ^^«  ^''--• 
ject  of  a  self-contradiction  but  aT/m««  *  f  °"''  """*  """^  ^  ^''^  ""l*- 
ence.     ihe  simple  test  is  (in  the  language  of  Chief  Baron 


•  mo  •iSTV"**^'^'  »  '021. 
1896,  waiianu  ,.  State.  78  lli,*'  8ii0,  li  So! 


«,•  \  I  ■  F*"?*"  '•  Wincherter,  39  N.  H  16  • 
?,t™'V  **.  "™»*fntially'th«  ^le"  of 
Attomey-Genersl  r.  Hitchcoclc. 
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Pbllock)  whether  it  concerns  "a  matter  which  you  would  be  allowed  on  your 
part  to  prove  in  evidence  "  independently  of  the  telf-contradiction,  —  i  «.  if 
the  witneu  had  said  nothing  on  the  subject  It  may  be  added  that  there 
sometimes  is  found  an  erroneous  notion  (precisely  similar  to  that  described 
already  as  obtaining  sometimes  for  Contradiction  by  extrinsic  testimony)  that 
notliing  said  on  the  direct  examination  can  be  collateral  and  therefore  a  Sd/- 
Contradiction  of  anything  taid  on  the  direct  examination  is  admissible.*  The 
history  of  this  misunderstanding,  and  the  reason  why  it  is  erroneous,  have 
already  been  explained  (anU,  §  1007).  The  error  has  been  frequently  repu- 
diated by  other  Courts.* 

§  1021.  Two  OlaaM*  of  Faota  not  Collateral  j  (1)  Fkota  relevant  to  the  Zaene. 
In  applying  the  foregoing  test,  it  is  obvious  that  there  are  two  classes  of  facU 
of  which  evidence  would  have  been  admissible  independently  of  the  self- 
contradiction  :  (1)  facte  relevant  to  some  issue  in  the  case  under  the  plead- 
ings ;  (2)  facte  admissible  to  discredit  the  witness  as  to  bias,  corruption  or 
the  like.  ' 

(1)  Facti  relevant  to  aotne  iaeue  in  the  eau.  Here  the  circumstances  of  each 
separate  case  determine  the  admissibility;  and  no  general  principle  can  be 
laid  down.    Most  rulings  are  useless  as  precedento.' 


*  1884,  Forde'g  C.iw,  16  Oratt.  557,  tembU 
("it  ilwii  not  fall  within  the  rnmon  umiKnetl, 
th«t  the  answer  of  a  witneaa  to  collateral  matter 
cuniiot  lie  contradicted  by  the  party  anking  it 
betaiiKc  it  would  be  unjimt  to  expect  the  wit- 
ness to  come  prepared  to  prove  the  truth  of  every 
colhiti-ral  dUtement ;  as  he  haa  embodied  it 
himself  in  hi*  own  narrative  of  the  transactions, 
he  muHt  be  prepared  to  sustain  it ") ;  I860,  State 
r.  SHignnt,  32  Mm.  429 ;  1864.  Forde's  Case,  16 
Qnitt  856,  tembU ;  1878,  Furat  v.  R.  Co..  72 
N.  V.  644,  tmble. 

*  1857,  Dillon  V.  Bell,  9  Ind.  830 ;  1884, 
Seller  r.  .leukiiis,  97  id.  437  ;  1896,  WillUms  ». 
StJttH,  73  Miss.  820,  19  So.  826. 

*  Tlie  following  list  does  not  include  all  the 
ralings  in  which  the  doctrine  of  "  colUteralneaa  " 
haa  iM-en  incidentally  sanctioned;  it  is  every- 
where conceded  to  be  the  law  ;  compare  also  tha 
cases  ami  statutes  cited  ante,  { 1004 :  Eng. :  1827, 
.Meiigoe  n.  Simmons,  3  C.  *  P.  75  (usury  j  the 
coiisiiteratioii  for  a  former  l>ill  discounte<l  between 
the  same  parties  at  the  same  time)  j  1829,  R.  v. 
Philli|M,  1  Uw.  Or.  I'.  105  (in  using  former  utter- 
ings  of  forged  notes  to  show  guilty  knowledge, 
the  deCeiiilant's  statemenU  at  the  time  of  former 
uttering  coulil  not  be  contradicted  by  his  state- 
ments "  at  a  time  colliitenil  to  a  fornief  uttering," 
"  because  the  piisoner  could  not  be  prepared  to 
answer  or  exiilniu  evidence  of  that  description  " ) : 
1847,  R.  e.  White,  2  C:ox  Cr.  198 ;  1853,  R.  v. 
B.irke,  6  (.'ox  t'r.  196  (former  testimony  on  a 
pundy  collateral  point,  admitted  :  Ix'froy,"C.  J.  : 
"  No  matter  whether  the  question  is  relevant  or 
irrelevant  to  the  present  issue,  it  goes  to  the 
inconsistency  of  her  evidence  on  the  two  trials  "  ; 
Imt  refusing  to  make  the  ruling  a  precedent) ; 
18fi2,  Fowkes  v.  Ins.  Co.,  3  F.  It,  F.  443  (denial 
by  a  medical  examiner  that  be  had  before  de- 
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dated  the  life  bad  which  ha  now  testified  he  had 
accepted  j  allowed) ;  Can. :   1874,   Hamilton  v. 
Holder,  16  N.  Br.  223  ;  1874,  M.  CuUoch  v.  Ins. 
Co.,  84  U.  C.  Q.    B.  883,  387,  and  3S  id.  614 
(action  on  a  fire  policy  ;  the  plaintilf  on  cross- 
examiuatioD  denieil  that  he  had  told  the  defend- 
ant's agent  that  he  had  not  been  burned  out 
before ;  contradiction   excluded) ;    Ala. :  1848, 
Moore  r.  Jones,  13  Ala.  80;i ;    1853,  Ortez  v. 
Jewett,   28  i.l.  663  ;   1859,   Blakev's  Heirs  v. 
BI  ikey's  Kx'x,  83  id.  618 ;  1879,  Washington 
».  State,  63  id.  193  ;  1896,  Orr  ».  State,  107  id. 
86,  18  So.  142  ;  Ark. :  1866,  Atkins  v.  State,  16 
Ark.  687  ;  Cal. :  1852,  McDaniel  r.  Baca,  2Cal. 
838  ;  1878,  People  v.  Devine,  44  id.  458  (place  of 
a  homicule  ;  admitte<l)  ;  1898,  Trabing  r.  N.  &  I. 
Co.,  181  id.  187,  63  Pac.  644 ;  CWo.  .•  1897,  Askew 
V.  People,  23  Colo.  446,  48  Pac.  624  ;    Fla.  : 
1901,  Myers  ».  State,  43  Fla.  200,  81  So.  876 ; 
Oa. :  Code  1896,  {  6292,  Cr.  C.  |  1026  (allow- 
able "  aa  to  matters  relevant  to  his  testimony 
and  to  the  case");    1899,   Hudgins  ».   Blood- 
worth,  109  Oa.  197,  34  8.  E.  364 ;  77/.  .•  1884, 
Moore  r.    People,    108  III.    486 ;  Ind. .-   1820, 
Sliields  e.  Cunningham,  1   Blackf.  87  ("irrele- 
rantand immaterial");  1848,  Mclntiree.  Young, 
6  id.  497  (slander ;  that  the  witness  proving  the 
utterance  did  not  know  the  plaintilf  at  the  time, 
and   held  the  same  views  as  those  uttered  by 
defendant ;  excluded) ;  1853,  Lawrence  v.  I.nn- 
ning.  4  Ind.   194  ;  1869,  Fogleman  v.  State,  Si 
id.  146 ;  1873,   BnnUck  f.  Hunt,  43  id.  388 ; 
1883,  Brown  v.  Owen,  94  id.  36  ;  1884,  Seller  ». 
Jenkins,  97  id.  434  ;  1885,  Welch  r.  State,  104 
id.  351 ;  3  N.  E.  850 ;  1889,  Stascr  v.  Hogiui, 
120  id.  220,  21  N.  E.   911,  28  N.  E.  990  (in 
these  two  cases  the  misunderstood  test  is  usi'il  : 
"Would  the  cross-examining  party  be  entitled 
to  prove  it  as  a  part  of  his  case  tending  to  «sUb- 
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5  1022.  Bum  :  (2)  Tmott  dlMr*dltliw  th.  w.»— . 

Hit'l.      1?'  '^•?'"  '•  '••"I'l',  18i.l   329-  ImS" 
HittWk  r.   Burmtt,  88  iJ.  80     sns .'  J3 

839.  18  N.  W    621^  i'm/-  S^'Wll'"."'  " '<«• 

state.  78  i.l'615.  25  aT'sb  "l"?"]:^- 
Harpsr  ».  R.  Co.,  47  Mo  fi«l  ■  ts-K  u  'l-  *'  '• 
Calvert,  J9  M.  243  •  UmL'J.'^'J*''^'^  '• 
i<l  8.^1•  loni  u  '  1?  "•  "*■'•  "■  Hujjhes,  71 
898   «i  aw'  "»";''"'Xer  «.  Biiikel,   184  i  I 

£'*rt^ne^ii^«„?i!^rLi£^ 

1«  Nebr.  321,  20  N    w"sii  /'.    .""^  ";  ^'"««. 

«me  „..,ur' oKLa'iyra^iv:;r.'V9'7' 
Johnston  v.  Spencer,  61  i.1   I9S  7n  ^f  w   „Ji 

ney  Co.  I.„k.  V7  M  800^78  N™?"?.?  JL™'" 
^e,Uf  Attojney^enen.1  ^jHiSh.lk'flr^" 


Hooriipin,   89  ill    ail    i<»  h    ur    iV^*-""' "• 

M  8.  w.  1117"  1^  ,1;,  '•  iSi^''^,"  'J- *>». 

«  U  An.  1418,  »»;.  m^'iii^'i^,'"'' 
Uonerly.  48  id.  Ijfl,,  ai  80    lia- 'Si  *.'*/.• '' 

i'l.  243  :  1872  Hell  «  W^i  'i ''"'«»'""y.  M 
1S7J  a.  .1.  ••  "  "odman,  60  id.  468  468  • 
1874,  Stater.  IJenuer  84  i.l  9«7  .  rv    •       '..  7° ■ 

whether  m.t"e?^.  i^n.^^r. 'd'ev^Tn  r^7'"* 
cro».e„„.i«.tion  C-  m«i"™  Z^JjniZr 

H«Kl  in  .dnutting  op°*,el  ,d."  j    'iT^^r/""- 

Mete  S»«  ■  1811  u  "I"*'"  '■  Baitholoinew,  6 
ft',,-  '?'» :  '».*3.  Hathanav  ».  Crmker.  7 id  264° 
IS1?,  Benjamin  r.  WheeleV,  8  Orav  41s '  i«i?' 
l-ane  *.  Brvant  0  i.l  oit  1  .  .  "  •  'o*'. 
witneM-   fZIL„  k       **'  '*  •'•'"nent  an  to  the 

iin  « '"5'°.'' '  "«*•  Couillanl  r.  DnnSn  6  id 

188.'',  Preacott  e.  WaH,  10  id   ani    ono  / 1-     ' ' 
tonnilel-    ISM    ir  '  L    ™. ^"''>  208  (didcre- 
is«  (  I  f  '     rz'  "■"•'  "•  Hammond    11  id 
t'o  (statements  bv  an  inan1>.i.<  a  k.      '   i       .• 

ill"  it  •  P  J"?"",'"/"  C.  a  ownership,  C.  deny- 
-n  t;,t^M  "^k";, ™°"7  «n<I  failu™  haW.fg 

»!'i"i""  ,  excIudSd^":'  87o''r"l°<::".'"'i^'""»»  '•'« 


oi'iiiion  :  exclndS*  •'  JiZ.-U"""'""  ■nuiiniiMihlo 
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Attoraey-Oenenl  ».  Hitchcock,  may  be  the  subject  of  «  lelf-contndiction, 
becauM  they  concern  facts  which  could  have  been  introduced  in  evidence 
ind  tdently  of  the  self-contradiction,  includes  all  those  which  evidence 
speciiic  discrediting  qualities  in  the  witness,  —  in  particular.  Bias,  Interest, 
and  Corru|iiion,  ami  occusioiioliy  also,  lack  of  Skill,  Knowledge,  end  the  like.' 
In  tills  cInsH,  on  tiio  other  hand,  are  not  included  facts  of  ntiaoonduct  im- 
peacliing  Moral  Character.  The  admissibility  of  the  self-contradiction  thus 
depends  indirectly  on  the  scope  of  the  rules  governing  the  above  kinds  of 
facts  (ante,  §§  048-9'.»6).  The  general  principle  is  to-day  almost  everywhere 
conceded,  but  it  is  in  matters  of  bias,  interest,  and  comiptioa  that  it  nceives 
most  frequent  mention : 

1M7,  Wetl$,  J.,  ill  Dan  ▼•  Slietneg,  U  AH.  3158 :  "  Th«  eradit  of  s  wltneiw,  upon  wHom 
tmtimony  Id  part  the  imiue  ii  to  be  determiiied,  is  not  merely  oolUtsrsI,  and  cannot  be 
immaterial.  The  weight  of  his  teitlmony  with  the  jury  may  depend  entirely  upon  their 
•uppoMitiiin  that  he  is  under  no  inflnenoe  to  prerarioate.  If  he  U  prejudiced  for  or 
sgainit  one  of  the  partie*  to  the  luit,  or  has  •  itrong  purpoee  or  feeling  of  interai>t  in 
relation  to  the  matter  iu  oontrorerey,  it  ii  a  circumstance  which  may  materially  affect  hiH 
testimony.  .  .  .  Under  the  English  rule  requiring  tliat  the  witnew  should  liimfelf  b<> 
interrogated  as  to  his  intorett.  bias,  or  boitile  feeling,  before  other  witnesses  could  be 


1««1,  TVwer  v.  Wil1ism%  4S  id.  S8S,  38«  ;  18S4, 
Sumner  ».  t'rawforl,  45  Id.  417  j  A'.  J.i  1830, 
Fries  V.  BrugUr,  13  N.  J.  L  80;  N.  Y. :  1880, 
Lswrencf  i>.  Barker,  6  W«nd.  805  j  1831,  Jack- 
son V.  Warfonl,  7  id.  61  ;  1847,  Howard  ».  Ins. 
Co.,  4  Den.  604,  508  (a  plus  of  rrandnlent  ..rrr- 
valuation  tn  an  nctinn  on  a  fln>-pnlioy  ;  the  wit- 
nets,  plaintilTa  lirotlirr  and  buHinpw-ninnagvr, 
'»a»  asKeil  wlirthiT  he  hail,  in  (irigiimlly  mak- 
ing iiiirhaw«,  n-pn-wnted  the  plaiutifTa  capital 
(really  ♦"DO)  ns  |10,000  ;  it  was  said  ohiter  that 
the  ap.<«rrr  could  not  he  contrajictrd) ;  18tt3, 
Plato  1.  Reynolds,  27  N.  Y.  587  ;  1S7I,  Sloan 
*.  R.  Co.,  45  id.  128  (ne)(l>Kence  in  not  km-plng 
the  tm.'k  in  rejinir ;  prior  incnn>ialcnt  state- 
ments admittnl  of  a  witness  to  the  condition  of 
the  track)  ;  A'.  C.  :  1838,  Radford  r.  Ri.e,  3 
De».  k  B.  42  (the  matter  must  be  "  relevant  to 
the  issue,"  "  the  fact  in  isiiue  or  its  attendant 
circnmitnnces  or  any  facta  immediately  con- 
nected with  the  auhject  of  inquiry");  1869, 
Bute  e.  Kirkinan,  83  N.  C.  246  (allowed) ;  1871, 
Clark  B.  Clark,  «5  id.  660  (detnilx  ulfecting 
Was;  excluded) ;  1873,  Kerransr.  Brown,  68  id. 
43  (capacity  of  teatator,  hia  aanitv  being  dis- 
puted ;  admitted) ;  187.%  State  »."  Elliott,  ih. 
125  (circumstances  of  a  killing ;  excluded) ; 
1876,  State  v.  Patterson,  74   id.  157   (filintion 

troceedings  ;  whether  prosecutrix  had  four  years 
ufore  had  intercourse  with  a  thin!  jierson  ;  ex- 
clude.1) ;  1879,  State  f.  Scott,  81  id.  606  ( "  rather 
than  be  outdone  by  a  negro,  he  would  swear  any 
amount  of  lies";  exduileil) ;  18S0,  Sliite  ». 
Parish,  83  id.  618  (similar  to  Patterson's  Case, 
mpra,  but  involving  a  peculiar  <lo(!trine  of  this 
State) ',  1882.  State  v.  Oruuse,  86  i<l.  631  (like 
Patterson's  Gas.) ;  1882,  State  v.  Davis,  87  id. 
.124  (a  fact  indicating  the  witness  tc  be  an 
accessory  after  the  fact  and  thus  affecting  his 
motive  to  testify  falsely ;  admitted) ;  1897,  Bur- 


nett ».  R.  Co.,  120  id.  817,  3«  8.  t.  819 ;  0*. . 
1884,  Kent  u.  State,  43  Oh.  484  (rule  of  Attor- 
ney-General V.  Hitchcock  said  to  be  ordinarily 
the  test ;  whether  unirenwily,  iadoubte<l) ;  Pa. 
1870,   Hildebum  r.   Currsii,  69   Pa.  63  (test. 
•'Would  the  cmsN-exaroining  party  be  entitle.1 
to  iirove  it  as  a  iwrt  of  his  case,  teniling  tn 
establish  his  plesj');   1874,  8. hlnter  r.   Win 
penny,  75  id.  335;  1888,  Zebley  r.  Stnrer,  117 
id.  480,  489,  IS  .Vtl.  569;  S.  C. :  1831,  'Smith 
p.   Henry,  3  Boil.    118,   127;    1890,   State  v. 
Bo<lie,  33  8.  C.  129,  11  8.  E.  624  ;  *  D. :  1897, 
State  V.  Dnvidsoii,  9  8.  D.  864,  70  N.  W.  S7'J 
(provable  if  "a  imrt  of  his  cose,  tending  to 
establish  his  plea");  r«<ii».;  1800,  Franklin  i\ 
Franklin,  90  Tenn.  48,   16  8.  W.  S57 ;  1S<I7 
Saunders  v.  R.  Co.,  99  id.  1.30,  41  8.  W.  10:tl 
("aaapart  of  and  as  tending  to  establish  liis 
case") ;  L'.  S. :  1806,  Lamalcre  r.  Can-,  1  Wash. 
C.  C.  413  ("pertinent  to  the  cause";  "relaliv.- 
to  the  cause");  1840,   V.  8.  r.  DickinsoM,  ■_' 
Mclean   330;    Utah:    1895,    Fensterinaker  r 
Tribune  Pub.  Co.,  13  Utah  439,  43  Pac.  117 
17.:  1868,  Holhrook  v.  Holbrook,  80  Vt.  Vi\  : 
1888,  Uwis  V.  Barker,  56  id.  21  ;  1888,  Alger  r. 
Castle,  61  id.  57,  17  Atl.  727 ;  1901,  Lvnds  v. 
Plymouth,  73  id.  S16,  50  Atl.  1083  ;  Kn.";  1831, 
Daniels  v.  Conrad,  4  i,eigh  402.  404,  405  :  1882, 
Langhome  v.  Com.,  76  Vu.   1019  {nmblf,  the 
test  of  Attorney-General  v.  Hitchcock);  189,1, 
Robertson  v.  Com.,  —    id.  ~  ,  32  8.  K.  3,10  ■ 
frawA. .   1900,  State  v.  Coates,  22  Wash.  601, 
61  Pac.  726  (confession  of  prior  burglaries,  ad- 
mitted);   H'it.:    1903,   Barton  ».   Bruley,     — 
^'is.  —  ,  96  K.  W.  815  (here  erroneouslv  ex- 
cluded, for  the  fact  of  bias  was  involveil) ;   H>/.  ■ 
1903,   Horn  v.  State,   —     Wyo.  —  ,  73  IV'. 
706  (prior  statementa  showing  motive,  held  not 
collateral). 
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SELF-CONTRADICTION. 


I  lots 


l-roper  to  eontr..Hct  .  wiS  byT^vTn.^i  .tl.."'''  ''^'"t''''"  "T  ""  "^     "  '»  »* 
hortllUy«,d.nmi»TjtM«rn.L'brJZ»»!  /^^^  •""  ^"  "••^"  «»«««•«•'« 

ImpmUHty  o!  th.  wi  nlTta  ^[^^^1^^^    ^  TV  "•'••»•»»'  "•'"•'"f  »h.t  th," 
or  lnl.r..t" «  *•  •*'  "*"'••  •^»"»  'f"™  WtadiMp.  .ffeotlo..,  fwr, 


or  intorMk" 

~»  ^1    '*..*'«•"•"«  J  "•'"It  to  dnw.    Com- 
II  WW-990,  which  •uiMtiiiir*  aim  throw  lislit 

r..Un^  w.r.  i.Hll„«>  to  lrr.tMI  ,uch  m.tt.n  i 
twUrml ;  isn.  V„i„',  Cm^  J  Cam...  «a»,T 
(whether  .  witnn.  for  pro».i,tloii  h«i  not  mM 
he  wouia  be  rev«w,a  „„  ,|el.n(l«.it ;  illuw*!  to 
!•  i*owD,  "M  the  woni.  w.r«  m.tirial  to  th. 
Kiillt  or  iunoceiiu.  of  tho  priwotr  •) ;  \B»  R 
r  Barker,  3  C.  *  P.  BIK)  (oontrad  cUon  .,  to 
the  loou  conduct  of  the  pm^cntrii  In  ."  « 
-v.*-;  adMmt*i)j  1M8,R.  ».  R„Wb.,  jm?"* 
Rob.  m  (BoutmdteUng  th.  proWtri,  In  t 
ra|w  ciat  a.  to  preWon.  conn*! ion  with  other 
men  ;  admitted) ;  but  other  ruling,  wet.  l" 
.  ined  to  treat  them  a.  collatemL  .ven  where 

Gordon,  a  Uir.  tr.  C.  168.  Alderaon.  B.  (ex. 
olud.ngan  apparent  drnUl  of  circunwin.-e-  in- 

hiMi  £20:  that  he  had  tried  to  p«nn«.le  witneMea 

But  thli  nnaettle.1  ronditlon  of^  the  law  waa 
>m.,.ght  to  .1.  en,|  in  1847  bv  Attorney-Oen. 
♦ml  ».  Hitchcock  (.ulmitting  alt  mnttem  InToIv- 
n?  hiax  or  corrnptlon  ;  In  thi,  particular  caa. 
the  e»irt«nc«  WM  .xiluded  a*  not  really  of  that 
•.rt  i  th.  tofomatlon  waa  for  making  malt  In  an 
u.m.Ki,t.rwl  cLtem  ;  a  witn«a  batifvlng for  the 
pr««.cntion  to  th.  making  waa  n.kcJl  on  cro^i! 
.•xainmation  if  h.  had  not  uid  that  the  Crown 
off!  rr,  had  offered  him  £20  to  teafify  to  that 
*■  n  ."'  .^''  ''•  "'*"''^'  •"•'  •"»'»■"  ""ueaa  waa 
;.  „'  *?.  Jr"*  "•  •""  *"  "•J«'"'  !  P"ll~lt. 
"••  P«  "««on  18  that  it  la  totally  Irrel. 
Y^i,  to  the  matter  in  iaane  that  «.me'^ner«„ 
Nhould  have  thought  flt  to  offi-r  a  briU  to  the 
"itneaa  to  give  an  untnie  acconnt  of  a  trana. 
net,,,,,   „nd  It  la  of  no  importance  whntever  if 

S  ii.»,    16    Cox  Cr.    803,    Cave,    J.    (hi,,,   ad. 

"TaoV  .i'"-'   ",•"••  ".^•""«''  »•  Stat;,  81 

'It,:  »'»''«y»  Executrix.  33  id.  818  (n. 
H...b..l) ,  1880.  Uwi,  r.  St.tc.  35  i.l.  388  a". 
n  to  coerce  a  witneaa  ;  admitteil)  ;    1886, 

^       !''^  ria^'"^'^'  "  ''•'"•  <'''■» ;  « J-ni't^l ) 
■in..    188»,  Crumpton  v.  State.  S2  Ark.  274 

<'".i«;    ~lmiuibIe)T   1890.    HoUingaworth    r 


•tale,   SS  Id.  887,  888,  W  B.  W.  41  (that  tb* 


People ,.  McMie,:  M  c.i.M"('i:.„«i;'  •  f'^: 

inon,  place!  exclude.!)  J  mf,  P«,pl,  ,. 


WongChuey.'lI?  Id 
witueaa  had  atteniplmi 


dence  i 

824,  4»rlic'  833  ilTrnt'lhc 

«.!..   It     ";;  " r'""  '"  '""*  •uotlierj  ad- 

niilted):    rvmn...    fgjg.   Atwoo,l  ,.  Weltw,  7 
Conn.  >0  |l,ku,  admUll.le) ,  1874.  Beardalei  . 

V.  State.  18  Ind.  488,  mnhfe  (place  of  ri.ldeVc. 
?«a   a.    ..'''■'"!;  '"  •""•'■•'  ""••  •  ••»tlude.l)j 

1»1.  78  .>.  W  844  (l.iaa  ;  excluded)  j  Ky. :  188J. 
Cornel  u.  r  Com..  16  B.  Monr.  845  (bia. ;  «J 

fleld.  66  Me.  178  blaa ;  adnilMihl.)  ;  igyj 
Davl.  r.  Robv.  84  1d.  428.430  (a  .tatctient  iJ^ 
th.  witneja  tl.at  h.r  memory  w.t  p«,r  and  her 
hnaband  had  to  keep  telli„i  her  ihat  to  lay 

.k  '  u  '•  •J«t»ment,  after  te.tifying.  to  an 
other  witn.«.  that  th.  former  would  li"  on  th. 
•tand  under  certain  circnmatancea  ;  excluded,  aa 

c'l5:)'"?8w!'(5irrn7""""'^  '"••  '•""" "" 
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...    '  ' '  -— •"•  r.  fltephcnuon,  8  id.  43> 

thirata  ol  wyenKe)  j  1867.  Com.  r.  Farrar.  10 
W.  7  (a  atatement  aa  to  conduct  allege))  to  ahow 
Um;  exijluded.  l»e<.nM  it  did  not);  I884T 
Tyl", •-•  Pomeroy.  8  All.  483,  606  ( biaa;  ad 
S.'2^,'i'' '  .l'"'  ."•*"  "•  Shumway.  102  Ma.. 
88»  (that  the  witnna  had  impropcrlv  offered 
money  to  obtain  a  copy  of  the  contact  from  th. 

J^n'raoi'^'fir'*'  '?"•  8""''"  "•   Acton! 
117  id.  204,  S09  (Mm  j  admiwible) ;  1882.  Com 

bart^"?  °J  'fJ**    *««  (that  the  defendant 
had  not  offered  to  |«y  him  money  to  auppma 
hia     eatimony;    adu.ftte.1.    under    th.    atitut. 
nj-ntioned  in   the   preceding  iM.ction);    J/,VA.  .- 
1871,  Ocaiy  r    Pnopl.,  22  Mich.  280  (nnwm- 
piloiianeaa  ;  adnntt...!) ;  1874,  Hamilton  11,  Peo- 
r'..2«„';'l  '73    189  (r„bri.ati.,n  of  testimony; 
adnuwible) ;   Um. :    1889,  Ne»cnn,b  v.  State. 
37  Misa.    383,   401   (bina ;   admi«»il,|pi  •    iggo 
va"  '\.f."'r;  "  *''•  "«•  7  «"■  220    "am,,; 
i?9  V  w'',^^?? ""''  '•  ^^'"■'''""'  3S  Nel,r.  284 
i.h   ■oTv'2?  'S5*>-"  ^'  ^  ••  "".  Tit",  r 
vlr:,^.^*  ^o?-.  »*»  <»•""■>!   "52,    Martin  .,. 
ramham,    26  id.    SB    (aame) ;    1882.    Fnl«,m 
V.  Brawn,  ih.  122  (tampering  with  another  wit- 
ne«  ;  admitted) ;  X.  y.  .•  1847.  People  ...  Auatin, 
1  r«rlt.  tr.  C.  168  (an  offer  by  deceaied'a  father 


I  loss  nSTIMOMIAL  IMPBACHME5T.  [Ctaif.  XXXIV 

Two  tpMbl  OHM  BMd  b.eDUon.    (1)  In  the  early  pert  of  Uie  1800^  little 

ducnmiuetion  wm  ebown  between  diS-erant  aorta  of  fMU  tending  to  dia- 

credU ;  and  tbua  facto  indioaUng  Cormption  or  Biaa  were  occaaionallT  treated 

«•  facto  affeoUng  Moral  Cbaractor,  and  therefore  aaob  prior  Self-Contradic. 

Uon.  were  excluded    Thia  ia  Men  in  aome  of  the  Mrlier  Engliah  rulinua  •• 

but  in  Attomey^neral  e.  Hitchcock  thia  miaunderatanding  wu  cleaitd  uk 

and  the  distinction  betwMn  Biu  or  Corruption  and  Character  wm  firmly 

Mttled.    (2)  In  aome  inntoncM-  for  example,  ahowing  pierioua  connection 

of  a  rape-proaeoutrix  with  third  perwrna  — the  fact  may  be  regarded  either 

as  affecting  her  moral  character  h  witneM  (aa/«,  J  979)  or  m  affecting  the 

probability  of  bar  consent  (anU.  |  20(»);  in  the  former  view,  a  Self^ontra- 

diction  would  not  be  admissible,  while  in  the  latter  view  It  would  be  admiv 

aible  if  the  jurisdiction  in  question  recognized  the  admiwibility  of  that  clans 

of  evidence.    But  Courts  differ  on  that  point;  thus,  the  propriety  of  nsiiig 

a  Self-contradiction  will  there  depend  on  the  view  taken  by  the  Court  of  the 

other  controversy. 

8  1023.   Oroaa-analaatlon  to  aelf-Ooatradletioa,  wltbovt  IMilaalo  Testl. 

■cay.  Suppom  that  the  witness  is  asked,  "Did  you  at  such  a  time  and 
place  say  the  contrary?",  the  matter  being  a  colUteral  one;  ia  thia  much 
al  ownble,  provided  no  attempt  is  made  by  outoide  testimony  to  prove  the 
self-contradiction  if  it  is  denied  by  the  witness?  It  has  been  sometimes 
said  that  even  this  much  — ».  «.  the  attempt  to  prove  the  collateral  self, 
contradiction  by  the  witness  himwlf  —  ia  not  allowable.!    But  on  principle 

1880,  C.  &  ,.  SehliKllcr,  18  Blakehr.  230. 
Bentdiet,  J.  (tbt  uttonncM  (bowing  pnjudic* 
"wouU  have  bwn  idintHlM*  If  no  inquiry 
h»d  dnt  been  mad*  of  W.  in  regard  to  tbeiu, 
•lid  inqnir^  of  and  dniial  br  bint  dii)  not 
niiilca  the      any  the  teaa  admiMible  ") ;  Pa  - 

admie^ble  |  bat  limiting  tbe  evidenee  to  dwlara- 
tione  directly  axpreaaing  hoetilitr)  ;  Vi.  .•  186a. 
Hutchinion  ».  Wheeler,  3i  Vt  S40  (biaa:  id. 
niiaeible);  1880,  £lb»orth  ».  Potter.  41  ij. 
090  (Mmr). 

PrfeumaWy,  the  impeaching  witnna  him- 
aeir  may  alio  be  imtieacbed  by  a  prior  con. 
tradictory  automent  of  what  he  now  aaye  the 
first  witn<^  aaid ;  i.  t.  thU  will  not  bw  a  col. 
Uteral  matter:  1881,  State  e.  Uwlor,  38  Minn. 
822,  ON.  W.  808  ("at  least  within  teuHiniible 
limiu  ). 

1 100.5*"''°'"''  '"  ^"^  '■  '''PI*"'  «»"• 
*  18S8,  Gilbert  v.  Oooderliam,  8  U.  C.  C  P 
48  (Dnper,  C.  J. :  "  It  Terr  frequently  liuppciH 
that  i)ueatinns  which  in  (trictnras  are  irrvli-viint 
are  put  ami  aniweml  without  olgection.  But  I 
take  the  ruU  to  be  clearly  eatablitlied  hat  no 
qut^tioii  can  be  legally  put  to  a  witness  o.i  cross- 
ezaminatinii  for  the  mere  purpose  of  contmilirt- 
inR  him.  And  If  such  question  he  put,  tlio 
answer  iaconclusire").  Accord:  1831,  Jackson 
r.  WarfonI,  J  Wend.  81  ;  1849,  Seavy  v.  Di-ar. 
J»rn,  19  N.  H.  366  ;  1884,  Starkie,  EvMencc.  I, 


to  compound  for  the  furmer'a  death  was  held  in 
Bdmiisib  e  iiulrpendently,  yet  admiseible  to  oon- 
trad  ct  denials  of  it  by  the  witnen^   as  not 
collateral      because  It    showed   "corrupt  or 
reTen«er.il  f.^linKs")i  1882,  Schulti  ».  ^00.. 
80   N.  V.    848   lprocurin)(  another  witneaa    to 
testify  f«l«ly,  sumittel) ;  ,V.  O. :  1842,  SUto  * 
Pattemon.  2  Ir«l.  353  ("  the  temper,  dUpnaiUon 
or  ciiiduit  of  the  witness  in  reUtion  to  the  cauw 
or  the  inrties  " ;  here,  whether  the  witness  hail 
been   paid  for  coming  from  another  Bute  to 
testify,  sllowe.1)  >  1871,  Clark  v.  Clark,  6S  S.  C. 
681  ("Had  the  nuestion  upon  cross^xsininatioo 
boBU  funeral,  'Are  yuur  feelings  towards  the 
plaintiff  friendly  or  unfriendly  ? '  ami  the  answer 
been     My  feelings  towards   him  are  friendly,' 
CTldence  in  contradiction  might  have  been  of- 
fered aa  tending  to  show  the  animus.  ...  But 
when  the  crom-exsininaticp,   instrsd  of  being 
general,  destwiids  to  iMrticulars,  then  the  party 
is  bound  ny  tlip  answer  and  cannot  he  ullowed 
to  go  into  evidence  aliunde  in  ordt-r  to  con- 
tradict the   witness";    this  distinction   is  un- 
sound); 1901,  Carr  v.  Smith,    129  id.  232,  H9 
S    K.  831    (expressions    indicating    hiait,  held 
collateral,  where  the  witness  was  a  party) ;  OA  ■ 
1884,  Kent  V.  Stato,  42  Oh.  St.  428,  431  (bias! 
etc.  ;  ailinisHible) ;   1865,   Gaines  v.  Com.,  60 
1 «.  326,  388  (sUtements  showing  the  witness 
possibly  the  real  murderer  and  thus  motivated 
to  divert  suspicion   from   himself,  sdinittcd) ; 
S.  C.  (we  the  cases  in  the  note  aiUii,  S  1021) : 
U.  S. :  1840,  U.  8.  v.  Dickinson,  2  McL.  330  ! 
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II.1017-I0WJ  «ELF-COinKADICnOIf.  ,  ,„, 

th«  im,H«clM,r  would  proo^Kl  to  plove  i^Z  T     "^  "*"  '"*'"  """"""'«• 
pe«rhed  would  wUh  toTpwve  nVL?^       "'  *""•"*"'  ""'^  ^*"  "»■ 

utterance  by  the  witnew  hiiii»,lf  .„.i  ""f"""*'  """'V  •W"  to  prove  the 
•km  or  denial     TherTi.    hli  ?•  ""'"""^  *"''  ''"'  *"»«"«•  •J«'i- 

wh.t  my  «,metime.  be  thu,  effXd  "  "•"""«  P"^'  •""•»™'- 

"  I  will  Mk  yoa  i»g.ln;  w„  your  l.Ur  .»  hor,  on  fI,    '  "rr^V'  ^  *''■•'•  "*'^'' 

«...ui.»„M.,  Xichola.  Hick.  "u^rr^U  wriLrj'  ^'  m  "'"'  •"*'•"*'*• 
Tincingly.  u  b.1,,^  well  «oqu.  nt«l  with  Zl  Iw-      T         P'  ""  '*''••  •"'^  •*«"'  «»>>• 

Spring  G.^«,  [L^,  B«rk.,e,..  Zidl^  ^  u/.  voY?  "  "^J  h'"  "°!  '^"  " 
coHT.™,  with  »,.ybody  on  the  ...bject " ;  »  .,.  «uT.„^h^I ,  ..  !.  ,'T  ""' '  ""'  ^ 
«-r.r.l  time.",  ••  Whom  did  youV  to  th."  A'  «  iTw  ,^!  L  I  .'"?  '*'"  *^"* 
mean  to  My  you  hate  not  Ulked  with  7i^^^    ■  ^^'  Berkiley."    »  Do  „„„ 

other  m.tt.ni.  the  oro.«„™i„er  flaally  .^tarl  .,.5  .^Ld  LT5  T""*  "'  '''••"^"  °" 
n.«,  when  he  ^id  that  he  h.d  told  J^y  SlfeT  th!^  h«  7^^^  <*m.  to  b.  •  wit. 
™.ry ;  -.  When?"  ••  I  think  in  the  rZlo^Z'il"  '^U  wm  In  sT"  »»>.  register- 
went  to  I^y  Berkeley?"  ..ye.".  ..A„d  CI  th.-  IZ  i.  ^"'  ^"^'"*  y" 
Huf«,m«n'.  handwriting?"  ..V^..'.  ..AndT.t  I  ^ ^^  5^°"  '^"''^  **•"  *«> 
Me*'  ,  whereupon  hi.  flrrt.n.w"«  l^boiiei^ll  "^''t:'  ^^  '*'"•«"  '""'" 
Xewgrte  for  contempt  of  the  Ho3  ""•««»;  «d  h.  wm  Uter  committed  to 

ul  iri^lljf^ii.  "B..''iTiiWng  Rep*  ira'lo^'^"".''  ^""■'"«*<'-.  H'rwaoU'. 

V»  ley  t-.  Oavin,  182  III.  282.  84  N    E    IM?  S^?i        (croM.«x„nin«tion  of  the  cUiniant  J 

tn.    Court  ha,  dinomion) ;  1847,   Howa  "/  ^'  i^"!ff ".'"','"•'''"«  ""^  *'"  '"  *Si«" 

l"i  <o..  4  Den.  801,  60«'   Commn\^thL  ^v*^    illuatmtion) ;    1880.  Wardlaw    J      i„' 
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3.   PraUminaiy  Warnlnc  ITaoMMuy. 

*».  I  ^?^^i  "•"?  **  *^'  """•  ^'  '>*"  **«"  "''*»«Jy  n°«ced  (ante.  §  1019) 
that,  to  obviate  the  objection  of  Unfair  Surprise,  a  natural  expedient  is  to  ask 
the  witness,  while  on  the  stand  under  cross-examination,  whether  he  made 
the  supposed  contradictory  statement.  He  is  thus  warned  that  it  wiU  be 
offered  against  him  by  testimony  later  produced;  and  he  may  thus  either 
prepare  to  deny  it,  if  he  chums  not  to  have  made  it,  or  explain  it  if  he  ad- 
mits having  made  it.  The  reason  and  the  nature  of  this  prehminary  question 
and  warning  have  often  been  explained  by  the  judges: 

tJ^^A-ff"''  ^:  '^' '"  ^'*'  ^""''''  ^""'  2  B.  &  B.  31.3:1  "If  it  be  intended  to  brinK 
SuchTn^th!""  T  '"'?'1°""°»  »'y  Pr~'°f  »"ything  he  nmy  have  .aid  or  declared 
^r«i/  Irr^'i^'.^'u-T".""''"''*^'  "P°"  c^^-^^mi-ation,  whether  or  no  he 
ha.  ..  d  or  declared  that  which  »  intended  to  be  proved.  If  the  witne.8  admiu  the  wonl« 
or  declarations  imputed  to  him,  the  proof  on  the  other  side  becomes  unnece.s«ir,.and  the 
witness  has  an  opportunity  of  giving  tuch  reason,  explanation,  or  exculpation  of  his  con- 
duct, If  any  there  may  be,  as  the  particular  circumstances  of  the  tranwwlion  may  happen 
to  furnish;  and  thus  the  whole  mntter  i.  brought  before  the  court  at  once,  which  in  our 

opinion  IS  the  most  convenient  course [If  the  witness  denies  the  utterance  or  claim, 

the  pnvilegre  of  silence],  the  proof  in  contra<Uctioa  will  be  received  at  the  proper  season 
But  the  possibility  that  the  witness  may  decline  to  an.wei  u.e  qurstion  Jords  no  ,„fli- 
cient  reason  for  not  giving  hi.u  the  opportunity  of  answering  and  of  offering  .-  u  explai. 
atory  or  exculpatory  matter  as  I  have  before  alluded  to  ...  not  only  for  the  purpose 
already  mentioned,  but  because,  if  not  given  in  the  first  instance,  it  may  be  wholly  la„ 
for  a  witness  who  has  been  examined  and  h,is  no  reason  to  suppose  that  his  further  at- 
tendance IS  requisite  often  departs  the  Court,  and  may  not  be  found  or  brou-^ht  back  ,  „   1 

and  by  surprise,  without  any  previous  intimation  to  the  witness  or  to  the  part,  prodnoi,,. 
h.iu,  great  inju.t,u=e  might  be  done,  ...  and  one  of  the  great  objecte  of  the  0^" 
proceeding  established  in  our  conrU  is  the  prevention  of  s^prise.M  far  as  practicable 
upon  any  person  who  may  appear  therein."  praciicaoie, 

.ta^'l;ifT"'*'  '^■'  I"  ^■"'^  ^-  "''■'*''  ■"  ""••  "  =  "^"  '^'l'«°"  *°  the  reasons  alre.dv 
.  .tod  [the  fairness  of  giving  opportunity  for  explanation],  other,  equally  cogent  could  he 
given      To  make  the  truth  manifest  upon  the  issues  joined  betwUn  the^rties  is  the 
object  of  al  evidence.     This  testimony  ha.,  no  direct  bearing  upon  any  disputed  f^^b 
raises  a  collateral  issue  upon  the  credit  to  be  given  to  a  witnl^s,  and  with  all  «,lte, 

ZT  sTh      nt  '^  •""'  "*  "'*'"'"  "'  ""'  J"'y  ^"""  "•«  P°'"'»  '"  controv   "y  K 
case.     Such  co  atera    inquiry  may  and  often  will  become  necessary;  but  it  shoul.l  he 
avoided  where  it  can  be,  and  I  firmly  believe  it  may  be  avoided  in  a  majority  of  case' 

^n^Z  ntt""  7  {[1""V" f  "^P""""'"-  i"  "'«"'l  ♦"  them  as  will  convince  tl,e 
party  that  nothing  is  to  be  made  by  pursuing  the  matter  further.     Again,  witnesses  are 

rdTttnil'''*  L"""'".'."*^'  'u  "i"™/  """  '^"'■'  *"■*  ^''"t'fy-  They  should  ap.^ar  there 
under  the  full  confidence  that  their  feelings  and  reputations  will  be  respected  and  nr„. 

^mselV  T  "  w"  ~""'''*''"t  "'"h  the  ends  of  justice.  The  witness  snddenlv  find, 
himself  on  t  lal  for  hi.  veracity.  .  .  .  A  word  im,wfectly  heard,  forgotten,  or  omitt.,!, 
may  change  his  whole  meaning,  and  make  him  say  what  he  never  thought  of.  .  A 

in^'/fi"?-""?  '"'T^  "''l'''  ""'^'"  ""  '■*""  ^"  »^°'*^""'  ^y  °"«  """"'te'"  explanation 
im    Lh  him  •'  ^"^^  implicated  in   the  presence  of  tho«!  brought  to 

*  s.  c.  Queen  Caroline's  Trial,  I.inu's  ed.,  Ill,  259. 
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tradilfof  ^T'^  •^  **•  ."""•  ^"'  ''""  '"'«  '"  ''y  ""  ">««»«  "n  immemorial 
the  18008  The  rule,  as  a  rule,  may  be  said  to  have  had  its  birth  with  th« 
response  of  the  Judges  ia  The  Queen's  Case  (quoted  abov  Hn  1820  tS! 
utterance  is  said  to  have  come  as  a  sururise  to  tl.P  R,r  ■  T  i  .  , 
no  esUbUshed  requirement  of  the  iJXxlsL t  J  ;  ''f,^  -^.s^b: 
pracffoners.  English  or  American,  published  prior  to  The  Queen'  Case  me^ 
tons  such  a  proviso.  Add  to  this  that,  ia  all  of  the  New  England  juriS 
.on  .  the  contmuous  traditions  of  practice  down  through  the  first  haffo  the 
1800s  recognized  ao  such  requirement.*  that  in  such  others  of  tl^  orig^^^^^^ 

U^»t  m  New  York «  Virginia.*  and  Geoigia"  traces  of  a  similar  sort  a^^r 
We  may  believe,  therefore,  that,  as  a  requirement  indispensable  tL  d^pj^!,: 
IS  aa  naovation  dating  from  1820.  Thus,  it  may^  I^yt^tld  ^  stT". 
upon  Its  meriU.  aad  not  upon  long  traditional  membersh  J  LTur  l^te  rot 
evidence ;  aad  it  is  worth  while  to  appreciate  this,  for  th^  rXil  oS  par 
ticular^  m  its  more  recent  arbitrary  form,  to  serious  objection.       ^  '  ^ 

§  1027.  ObjeoUon,totha  Hul..  The  objectioa  ia  brief  is  that  in  many 
cases  It  IS  impossible  for  the  impeaching  party  to  ask  the  questirwhikthe 
witness  IS  oa  the  staad.  because  it  is  oftea  aot  until  afteJ  the  tes^mony  i! 
dehyered  that  the  prior  contradictions  a™  brought  to  the  opponeaTnoUc" 
and  thus  wherever  the  witness  becomes  uaavailable  by  death  or  ab.l„r  he 
contradictions  cannot  be  used.  As  there  is  at  least  an  equal  chancTthTt  the 
alleged  contradictions  were  reaiiy  uttered  and  cannot  be  explained  away  it  s 
a  poor  policy  that  favors  exclusively  the  witness  to  be  impeacherby  exemp" 
iMg  him  from  impeachment;  justice  demands  with  equal  force  thartheT 
peaching  party,  if  acting  in  good  faith,  should  not  be'  inyariably  the  one  f 

I""}T'  ^1^}^"}°!^"'^?  """  ••«-«,  and  even 


9«7M'.«,"'''.    u'    ^'•"."''''    C-    J-.    in    22  COMD. 

267  (1853)  aii.l  hy  Parker,  C.  J.,  in  17  Mhm 
1«0(182I),  thjt  the  practice  in  England  befor^ 
rile  Queen  a  Case  was  not  establislied.  but  that 
the  LircmtJ.  and  judges  differed.  So  far  as  ex- 
taut  decisions  go,  the  matter  seems  to  have  Iwen 
l^rt  »nnot,ce.I:  1732,  Pendrell  v.  Pcndiell,  2 
■i5«i  w  <l',";''"""."7  question  not  spoken  oO  ; 
1761,  WriKht..  Littler,  3  Burr.  1247.  1255  (« 
dyinx  declaration  bjr  an  attesting  witness  that 
he  had  foHJed  the  will ;  no  requirement  of  this 
sort  IS  spoken  of). 

, .?  ^'^  •■  "*'•  Tncker  v.  Welsh,  17  Mass 
2; '8S2.««"Wr.  Norfolk  l^dci-.S^X 
|ll-  (Shaw  C.  J. :  "  that  U  the  Englisli  rule,  but 
we  have  always  adopted  a  different  rule) ;  1856, 
I...U  u.  Hawkins,  S  Gray  486;  1867,  Day  v. 
SUekney,  14  All.  2«0 ;  Cmn.:  1853.'chunh, 
si-'  Z  iP  '•  il'^PP-  22  Conn.  86A ;  n  ■ 
.,  '•  S*!";."''  '"  Howner  v.  Dana,  19  Vt.  346 
(   at  tut  time  [1821]  I  think  no  Uwyer  in 


un 


now  I  do  not  find  it  naturalized  anywh'ere'exo™" 

"?,i'T«''"- *«»».  8  Oreenl.  62,  .embU;  1850 
Wilkins  r.  Babbershall,  32  Me.  184  :  1887,  N«r 
PorllandB.  Kingfleld.  66  Id.  178;  A  /.  •  iSsT 
■*'ry»  Trial  (New,H>rt),  R.  I.,  Hildreth's  Re", 
port  90  (before  ^ddy,  C.  J.,  Bmyton,  and 
burfee,  JJ.  j  "thU  question  had  been  settled  . 
year  ago  at  Providence,  where  it  was  decided" 
that  the  witness  must  first  be  asked ;  counsel 
intimated  that  the  prior  practice  bad  been  to  the 
contrnrv). 

»  183(1,  Fries  r.   Bmsler,  12  N.  J    L    80 
mnb/f  1872.  Walden  r.*Finch.  70  Pa   468       ' 

•  In  People  v.  Moore,  16  Wend.  422  (1886) 
the  rule  seems  to  have  been  forgotten. 

s  J!?S'  o"','  "•  Chariton,  12  Gratt.  497. 
decidid).  ^  "•  ^*^'  ^  '^'"'  "'  <•■"  »»• 
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rule  of  erid«noe,  which  are  not  eqnally  well  Mcnrml  by  the  old  pnustiee  of  allowing  the 
party  whoM  witneu  haa  in  that  way  been  attacked  to  recall  him.  if  he  choie,  for  the 
purpose  of  coutradietiug  or  explaining  Uie  coudnot  or  declaratiohi  imputed  to  him.  In- 
deed, I  have  seen  no  objections  of  conaequeuce  to  that  coune,  except  that  it  may  some- 
times happen  that  the  witness  may  have  departed  from  court  supposing  his  attendance  no 
longer  necessary.  Such  an  objection  practically  is  entitled  to  very  little  weight,  as  it  would 
be  provided  against  by  requiring,  as  is  in  fact  generally  done  for  other  reasons,  wUneases 
to  remain  in  court  until  the  testimony  is  finished.  On  the  other  hand,  this  rule  would  be 
productive  of  intolerable  mischivfs,  were  it  not  mitigated  by  the  somewhat  awkward  and 
inconvenient  expedient  of  suspending  the  regular  course  of  testimony,  for  the  purpose  of 
recalling  the  witness  proposed  to  be  impeached  and  hiying  a  foundation  for  the  impeach- 
ing testimony  by  interrogating  liira  whether  he  did  or  said  the  things  proposed  to  be 
proved.  Besides,  the  privilege  of  doing  this  will  be  lost  in  all  those  cases  where  the  witr 
ness  has  left  court  and  canuo'  oj  found;  the  a  party  haa  every  inducement  to  cut 

off  this  opportunity  by  immediately  dischargii  „  ,uch  as  he  may  havo  naaou  to  suspect 
are  liable  to  be  impugned.  In  addition  to  this,  the  avowed  attempt  to  produce  self-im- 
■  peachment,  made  of  course  in  a  tone  and  manner  evincing  distrust  of  the  general  narra- 
tive, too  often  both  surprises  and  disooncerM  a  modest  witness.  He  answers  hastily  and 
confusedly,  as  is  natural  from  having  such  a  collateral  matter  hastily  spring  upon  him. 
Every  one  conversant  with  judicial  proceedings  must  have  often  observed  with  pain  an 
apparent  contradiction  produced  in  this  way,  when  he  U  satisfied  none  would  have  existed 
under  a  different  mode  of  proceeding.  .  .  .  To  my  mind  these  considerattons  present  very 
formidable  objections  to  the  practice  first  authoritatively  developed  on  the  trial  of  the 
Queen  in  the  House  of  Lords." 

A  due  consideration  for  these  aiguments  leads  to  the  conclusion  that  in  gen- 
eral the  preliminary  question  should  indeed  be  put,  before  producing  the 
alleged  contradiction,  but  that  this  requirement,  instead  of  being  rigid  and 
invariable,  should  be  open  to  exceptions,  and  shoujd  be  dispensed  with,  in  tlie 
Court's  discretion,  where  the  putting  of  the  question  has  become  impossible 
and  the  impeaching  party  has  acted  in  good  faith.  This  sensible  form  of  the 
rule  is,  however,  in  vogue  in  a  few  jurisdictions  only.»  The  modem  tendency 
has  been  to  enforce  the  rule  with  inconsiderate  and  arbitrary  rigidity.  To- 
day it  does,  upon  the  whole,  as  much  evil  as  good,  and  it  is  to  be  hoped  that 
a  reaction  will  some  day  manifest  itself. 

§  1028.  8ut«  of  the  Law  in  the  Vaitooe  Jnttodlotiona.  In  all  but  a  few 
jurisdictions  the  rule  is  recognized,  and  is  enforced  as  an  inflexible  one.  In 
a  few  jurisdictions  its  enforcement  is  left  to  the  trial  Court's  discretion.  In 
a  few  others  it  is  not  recognized  at  alL* 


*  See  »  forcible  opinion  by  Church,  C.  J.,  in 
Heiljje  V.  Clapp,  22  Conn.  266  (1853). 

'  The  rule  is  sanctioned,  wliera  not  othrrwjse 
noted:  gngland:  1820,  The  Queen's  Case,  2B  A 
It.  318,  by  all  the  Jud){R«;  1837,  Andrews  v. 
Askey,  8  C.  4  P.  7  ;  1840,  Carpenter  r.  Wall, 
11  A.  A  E.  803  (where  in  a  setiuction  suit  a  foi^ 
m«r  admission  of  the  plaintilTs  daughter  that 
B  had  seduced  her  was  subjected  to  this  rule, 
thouf^h  it  had  also  legitimate  effect  as  showing 
lightness  of  conduct ;  the  Court  do  not  say  that 
the  rule  would  have  been  foregone  had  the  other 
purpose  of  the  evidence  been  the  chief  or  the 
sole  one  ;  and  it  is  not  clear  ju.st  when  the  line  is 
to  be  drawn);  St.  1834,  c.  125,  {  23("Ifawit- 
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neso,  upon  enss-examination  as  to  a  former 
sUtement  made  by  him  relative  to  the  subject- 
matter  of  the  cause,  and  inconsiHtent  with  lii< 
present  testimony,  dues  not  distinctly  admit 
that  he  lias  made  such  statement,  proof  may  U,- 
given  that  he  did  in  fact  make  iti  but  Wfor.- 
such  proof  can  be  given,  the  ciriimistances  ul' 
the  supnosed  sUtement,  sufficient  to  dt'sixnate  the 
particular  occasion,  must  lie  mentioned  to  th,> 
witness,  and  he  must  be  asked  whether  or  not 
he  ;..ia  made  such  sUtement");  Canada:  the 
sUtutes  are  like  the  English  aUtnte  »«nr.(; 
Dom.  Crim.  Code  1892,  {  701 ;  B.  C. :  Rev.  St. 
1897,  c.  71,  S  31  i  A^  Br. :  Cons.  St.  1877,  o. 
46,  {  20 ;  Xtwf. :  Cons.  St.  1892,  c  67,  {  18 ; 
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§  1029.   Pr«Ualn«ry  QuMtion  muat  b«  Spaoiflo  u  te  -h^     » 

OpBenl.  62,  •wrffc  (not  required) ;  1850.  Wilkin. 

?«an   u   '  '*'"t5f«"»l  '■  Burkinver,  1  Gill  13»  • 
189e^  Peteiion  r.  Sute,  83  id.  194  84  Atl  M4 


W97*/  ?ri^'-.  "2"'i-  **i  O"*--  B«'-  St. 
1897.  c.  73,   I  18;  />.  *.  /.  .  gt.   jggg         9 

I  16 ;  Que.  .•  1878  Dicry  v.  Poirier,  26  Low 
Can.  Jur.  IflZj  UniMSlaU,.-  "te.  •  i84o" 
Lhww  «•.  Poit.  1  Al..  69 :  AloAka-C  P  P 
1900,  J  870  (like  Or.  Anno't.  C  ^2,^1  MU  • 
f^-'  ""',!•  ""..i  2W0'" Before tthVtv.' 

dence  can  b«  offered  of  the  witne*.  haviuR  mide  J^o^  •  h.»--i  •  —."'  ""  '"•  '"•  "  *"•  B3*  ; 

at  ituother  time  a  different  .tateinent    hf  ni«.t  nfi^.1,  -"i  ''°*"  *°  '*«»•  the  qiieHtion  vu 

1*  inquired  of  concerning  th^Hmr* with  the  «°v-„^"l"^,«L*"    <">«   "''V  ««•  t  "ni  ^" 

cirrumstauces  of  time  and  perwJi,  ni^nt    1  T,"iS*^.'  *  "^9,  note) ;  in  that  year  a  "utute 

correctly  „  the  examining P^Tty'in^^n^  w  J^.l'"'  "?»'r?™«'  «'»=«'  <»«^*oi»  S« 

them"l:  I8iS4.  n~..„._  ^  t.  7  """.?"?«?*  "«»  to  be  contradicted  ;  St.  1869    c  42B-  Pnl. 

8  .1882,  c.  169.  i  22.  Bev.  L.  1M2.  c  ^5,  J ti 

"  given,  the  circunwtance.  thereof  sufficient  to 
d«,K„ate  the  particular  occasion  shall  hi  men 
tioned  to  the  witne«.  .„d  be  .hall  be  Mk™ 
he  h«  made  .uch  8t.temcnt^  and  if  ao.  shall  bo 
allowed  to  explain  them  ") ;  1869,  Ryer»^n  r  Ab 

tX«,i„!  •  ^'""-  •; ^^y?-  "<  id.  1»1, 193(n,en 
Uomng  person  only,  witlout  time  or  plac^,  and 

dinti  ■  i8T"5.f";:  i}'  """r""' « "»t  sum. 

1  MN  I?  «i  'k''!"/'"  '•  B»t'='>-»'1'-'.  139  id. 
»L  1 ,  •  Y"  "1 ;  .™t  for  an  opponenO  «n(H«M 
the  old  rule  remain,  unaltered TlS?!,  Blake  » 

loni,  1B3  Id.  644,  40  N.  E  894  •  isaa    iiii„ 
Whittemore.  17l'u.  26^.  60  N*  k.^Sj^J^^."'. 
1842,  Sawyer  v.  Sawyer,  Walk    t'h    48-  i«>io 

%;TiA^^ah*i       1.  llementine  t.  St»te. 
18«i   s,  ?'  '*f^'  ?'*'*  ••  I^'ton,  27  id.  15 
i;     •  fi*',*  '•  ^"^  29  id.  897,-  1888,  State  p 
Starr,  88  id.  279  j  MmU. :  C.  C.  P   1896  «  3380 
g:k«  Cal.  C  5  2052) ;  A'eir. .-  189i,  WkWc? 

1892^Hanaco„.  J.   Burmood.    35  id.   506.   63 

aVII  ??.  S-  ?,-,  Mil  fl£- ••.  ""..Titn.  r. 


I™  i«7r  ,"i'i°"'""f."  '•  ""<l«y.   18  Ark. 

■ii*";,''*'"""  '•  """k.  81  id-  694  •  1881 
^  Ifflth  V.  State,  37  id.  328  :  1896  Carw-  it«r  i' 
sute,  62  id.  286,  36  8.  W.  9<H) ;  CW  •'c  C  P 
1872,  |2052("beforethUcan  be  done,  the  .Vate 
ment.  must  be  related  to  him,  with  the  cW 
.Unceaof  time.,  place.,  and  pirwn.  pre«nt  and 
«  Tl^l  f '"^•''?ther  he  ma.le  tW.  aid  if 
«p,  allowed  to  explain  them  ")  j  1866,  Rice  « 
Cuuningham,  29  Cal.  601  ;  W.^.I^naM  » 
K.ngHley.  60  id.  658 ;  1892,  Young" »B™dv  9^ 

u  "^'n^^. '"'"'•  «»;  I8»«.  P?ope**rch?n 
"»»";  "8  Id.  697,  41  Pac.  697  (applied  to  aS 
offer  to  show  that  one  identifying  the  a™u^  a. 

rr.'tSr''^  '*,"""  identiLfa  dSrJer 
Mil):  1897,  People  v.  Wade  118  M  «7o  «a 
I'ae.  841  (under  1 2058,  c'V.' P.lt"s\.^. 

Clapp^  22  Conii.  266    reouired,  but  aubjeSl  to 
exception.)  ;  Fla.  .•  Ber.lt.  189S,  <  U02  r  th^ 
circumstance,  of  the  rappowd  .tatemenL  .„m 
dent  to  designate  the  p?SarSo„^,  '^^l 
be  mentioned  to  the  wTtneM,  and  he  mua?  he 

,■  .'848.  Sealy  ».  State,  1  Kelly  218  (left 
umlecided  ;  184«,  WillUma  p.  Turner  7  Ca 
3S1  (required) ;  John«,n  v.  Kin«"  fb.  4». 
Williams  V.    Chapman,   ib.    470  j   Code   18W 

!   !??'S''P"  i'**^  <"*'"'»»  much  certainty     id   428   «7  vw   «;"■"•",■"„"""*      "'ce,  4b 
"  P"*""*  to  the  time,  pi.*,  petwn,  and  c2^     Aah    li  V  S'  «,  l'"i  ^-  °  '  "M,  Titn.  r. 

(.rtrs  'iSr-c.^! &i *€  t^^^\>^^*^^^^^^ 


ill..  1845,  Regnier  e.  Cabot,  7  111.  41-  1856 
8,«,«orth  ..  Coulter,  18  id.  MS  /,i  !  im' 
X>»-.  V.  Rea^n.  5  Blackf.  219;  1843,  Mclntire 
In.     WT:  'l86i*^'/.  '"%''  -^y^  "•  •'»hn,r."l6 


SOM^Ik'  ■'^-  ■''••:  Co^P-  L-  1897,  H  3024, 
8026  (  the  circumatance.  of  the  .up,i^  state! 
ment,  auflloient  to  designate  the  i«rticular  oc- 
hfm?.'.,T'  »f  """.tioned  to  the'wit„^,',"l 
he  must  be  asked  whether  or  not  he  did  make 
auch  statement");  y.  r.;  1837,  KvcrsoTr 
Cariientur   r7  W.....I    mi ,,      •-..-_"  ?■ 


-■-  -.-,*,  «ou«.  am  r.  uooue.  18  id   207   900  .  >n..i.   -»  *  .;;  -"v     •  "*  ""^  "*  "*u  maite 

/;;..  1889,  Richmond  r.  Sundburg  77  la.  ^s'  ?.^tl??,^"i^  '  j,  ^o/- •  If^^'  Emerson  r. 

^'"    '28  'r«liiired);    1888,  Huglie.  ..  W«n|  N   Y   670  ■  1 1-1    af  '  ^^«f*«"»  "■  P^ple,  19 

38  1.1.  454,  16  Pac.  810,  ««,»&  („ot  «^,„>«n '.  faM '  n.V      '^'  «"".  '•  ^  C"-  «  *d.  127 ; 

A.v-.C.  C.  P.  1895,  |698("circumS«of  wI^^^.'^V  ",■    ^^V^"'   "    id.    423;    IS?"?, 

■m,..  place,  ...d  p-^o'ns  present  "^""S  a,  "ato  „  pJ'^^'^'\^?  '?J^^*'  ^-  '^'^  '8« 

thH  .xaniining  party  can  present  them  "» .  isiiS  n      ■    ;  ^''terao".  2  Ired.  354  :  1847.  Pipkin  v 

C^.ft  V.  Cora.,  81  L.  25o7cSde  „^e  ilul'  ^"^^ ''«'•  »!•  '01 ;  1848,  E-lwardaVSidMl 

rli.al,le  to  criminal  ^4  ,  'iT'lSM  S,l  £'  Yl'J.t^\.f.*  '.  '«»«■    """I"'  -•  M'-r^    3 

<^'»ii,  8  U.  An    115-  1880    S»...        ,'*te  B.  Joiie.  429;  1869,  State  v.  Kiifcmnii    63  N  V 

3?  M.  408  ;  1896°8.ato',  John»n'  47  id   122?'  VI '.  '*'",■  ^"^^l'  •Y""'"'  76  id."i4a ;  ^879; 

ln,*;„'l'' '  "»«•  8t«te  r.  DeUneuTille   48  fd'  for  i>i'„;.  """^ J°  ''^-  ".«'  2*'  ("ot  necessa;^ 

802,  19  So.  660 ;  i& .-  18S1.  Ware  J.  wi«.  8  nuirS^".^-,'  P'*"'^'/?'*  "'"'*"»'  to  the  in- 

.      ■"»•  ware,  8  quuy.   „d„tu,g„utedfromrt«tement.involv. 
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TESTIMONIAL  IMPEACHMENT. 


[Chap.  XXXIV 


witness  to  prepare  to  disprove  the  utterance  or  to  explain  it  away  if  admitted, 
it  must  usually  specify  some  details  as  to  the  occasion  of  the  remark.  Tlie' 
witness  may  perhaps  without  this  understand  the  occasion  alluded  to;  but 
usually  he  will  not,  and  in  such  a  case  this  specification  of  the  details  is  a'mere 
dictate  of  justice.  The  modem  tendency  of  American  Courts,  however,  is  to 
lose  sight  of  the  fact  that  this  specification  is  a  mere  means  to  an  end  (namely 
the  end  of  adequately  warning  the  witness),  and  to  treat  it  as  an  inherent 
requisite,  whether  the  witness  really  understood  the  allusion  or  not  The 
result  of  this  is  that  unless  the  counsel  repeats  a  particular  arbitrary  formula 
of  question,  he  loses  the  use  of  his  evidence,  without  regard  to  the  substan- 
tial adequacy  of  the  warning.  Such  a  practice  is  impoUtic  and  unjustified 
by  principle.  Add  to  this  that  the  same  Court  is  seldom  uniform  with  itself 
in  the  elements  of  this  fetish-formula  which  it  prescribes  as  indispensable- 
and  It  will  be  seen  that  the  rule  on  the  whole  is  apt  to  produce  to-day  in 
ito  application  as  much  detriment  as  advantage. 

There  are  thus  two  ways  of  treating  the  rule  that  the  details  must  be  b. .  i- 
fied :  (1)  It  may  be  treated  as  a  general  requirement  that  the  witness'  atien- 
tion  be  adequately  caUed  to  the  alleged  utterance,  the  trial  Court  to  determine 
whether  this  has  been  done  in  a  given  case ;  this  is  the  practice  in  England 
Alabama,  and  Vermont,  for  example.  (2)  It  may  be  treated  as  an  invari- 
able formula,  the  same  for  all  cases;  this  is  the  unfortunate  practice  in  most 
Amencan  courts.' 


Ing  bi««,  etc.) ;  1881,  Hbea ».  De«T«r,  85 id.  887, 
839  (sani«) ;  1882,  Block  ».  Bayleen,  86  id.  527 
634  (same) ;  1884,  State  v.  Mill,.  91  id.  681 
698  (sunii-)  i  18f0,  Sute  v.  Morton,  107  id.  890. 
12  S.  E.  112  (ume) ;  1897,  Burnett  •.  K.  Co.. 
120  Id.  617,  28  8.  E.  819  (nme) ;  Ok.  .  1851 
Kinj[  r.  Wicki.  20  Oh.  89 ;  Or. :  Annot.  C.  ft 
8UU  1892,  {  841  (like  Cal.  C.  C.  P.  «  205ii)  • 
1895,  State  v.  Brown,  28  Or.  147,  41  P«c.  1042 ; 
fa.  ■•  1839,  Sharp  r.  Emmet,  6  Whart  288,  300 
(discretion  of  tlie  trial  Court) ;  1845,  McAteer  r 
McMuUen,  2  Pa.  St.  32  ;  1846,  Kay  v.  FredrimI,' 
8  id.  221,  223  (diMretion  of  the  trial  Court) ; 

1847,  McKee  ».  Jones.  6  id.  425,  429  (wme)  ; 
1865,  Gaines  ».  Com.,  50  id.  328  ;  1872,  Walden 
V.  Finch,  70  id.  436  (to  be  applied  with  discre- 
tion) ;  1874,  Brubaker  v.  Taylor,  76  id.  o3,  87 
("ill  general,"  necessary);  1879,  Rothrock  p. 
GallsRher,  91  id.  108,  113  (discretion);  1898, 
Cronkrite  ».  Trexler,  187  id.  100,  41  Atl.  22 
("  It  u  now  lettled  "  that  the  matter  retta  in  the 
tnal  Court's  discretion) ;  S.  C. :  1898,  State  e 
Henderson,  52  .S.  C.  470,  30  S.  E.  477  ;  Tenn.  : 
1837,  Richmond  v.   Richmond,  10  Yerg.  346; 

1848,  Story  p.  Saundei-s,  8  Humph.  686 ;  1873, 
Cole  V.  State,  6  Bait.  239 ;  Tex. :  1864,  Avrea 
V.  Duprey,  27  Tex.  599  ;  U.  X. :  1840,  McKinney 
V.  Neil,  1  McLean  647;  U.  S.  ».  Uickinson,  2 
Id.  329 ;  1847,  Chapin  v.  Sijrer,  4  id.  381  ; 
1853,    Conrad  p.  Gnflfrv,  16   How.  46  ;   1858 

w  ^,:  o-  "t?'"^  '  ^''''■-  "<  ■'  1890.  Chicago, 
M.  *  St.  P.  E,  Co.  p.  Artery,  137  IT.  S.  519, 
11  Sup.  139 ;  1893,  Hickory  p.  U.  S.,  151  id 
803,  309,  14  Sup.  S34 ;  1894.  Mattox  p.  U.  8.. 


IIM 


166  id.  287,  245,  16  Sup.  887;  n.:  1837 
Pierce  p.  Oilson,  9  Vt.  222;  1847,  Downer  i-! 
Dana,  19  id.  344  ;  To.  .•  1853,  Wonneleys  Case 
10  Oratt  689,  mvthU  (required) ;  1855,  Unia  v 
Charlton's  Adm'r,  12  Grntt.  497  (Daniel  J  • 
"  Cases  may  be  supposed  in  which  the  Courti 
may  be  strongly  called  upon  to  dispense  with 
or  to  make  exceptions  to  the  rule ;  and  I  « ill 
not  undertake  to  say  that  specUl  exigencies 
may  not  occasionally  arise  re<iuiring  the  Courts 
to  depart  from  the  rule  rather  than  to  8ai-rilii.e 
justice  lyr  sternly  adberiug  to  it ") ;  1880,  Davis 
p.  Fi-auke,  33  id.  484;  St.  '899-1900,  c.  117 
f  2  ("the  circumstances  of  the  supinseil  state'- 
meiit,  sufficient  to  designate  the  iwrticular  no- 
casion,  must  be  mentioned ") ;  /fw.  .•  isijj 
Ketchingman  p.  State.  6  WU.  126,  431 ;  1888,' 
Welch  e.  Abbot,  72  id.  515,  40  N.  W.  223. 

»  England:  this  part  of  the  rule  seems  to 
have  been  first  promulgated  in  1829,  in  Angus 
p.  Smith,  Moo.  A  M.  474  (Tindal.  C.  J. :  "  V,„i 
must  nsk  him  as  to  the  time,  place,  and  im-i^.iu 
involved  in  the  supposed  contradiction ;  it  i»  not 
enough  to  ask  him  the  general  question  wh.th.r 
he  has  ever  said  so  and  so") ;  UnUed  Slatn:  the 
tatulory  pronnmu  on  this  point  have  Ih,  u 
alreaily  cited  u..Ut,  %  1028;  the  judicial  niliuRs 
are  a^  follows  :  Ala. .-  1840,  Lewis  p.  Post,  I  Al:i. 
73  (time  and  (lerson  ;  here  the  witness  askol  lor 

specihcations,  and  the  counsel  refused  tl )• 

1841,  StaUv.  Marler,  2 id.  46  (where  the  witiie-3 
had  oeen  asked  as  to  statements  to  two  iiani.'d 
nsrsons  or  any  other ;  the  two  named  were 
allowed  to  testify  to  contradictions,  but  not  a 


«'«>'-104«]  SELF^ONTRADICnOK. 

b«.  1.0  Iodi.p,.«.w.  ?    Suppose  thaTTh!  T.    "^ ''  "  ***  «•«'*«•« 

suppose  that  .t  has  become  impowible  to  put  the 


1881.   Powell  J  '•8Uto'^^7i,,P'!^«.  "<«  I-""") ; 

«3  id.  «1   rtimr    nW'  'V*' Atwell  r.  Bute, 

21  8^.  328  ("But  th.  „!?''''''"''•  "''''^-  820. 
that  i«.  ifdL  „', 'iL'.^ '•'''*  "«  i~ncl.d.- 


•nd  ,.W  ;  ,869  •  ^'.r;  'if.W^S  (tini; 
(merely  Mkinil  ••  wl...  h  1  .""'''•  *  '"■  «1 
eluded)     IMa    0.n      I  '"  ''"'  •*""'  ">";  ex- 

Shaw,  24  id.  454  (th.  «.(»„..  '  ''**'C«linniinr. 
he  thought  he  nVde  „«'h  ?o-l!?'  "»'""'  "»'>.t 
1871,  State  ...  CollinTsz  i.l    {r/.""''"'r''>! 

?.«S   (admitted   nn   tl.„    i......      ."•  V"  ',  ^8  id. 


that  i«.  U  die.  not  .^lur-rfeet  .'""•"'•'"'•  "  " J  i«'r»n)    "  18?  ""^e^'''"  *l  <'"'"-  I'l""'.' 

to  either  [time,  pl.«  drelm.?!„r'  P^^'^on  a.  6«S   (admittAl  on   fl.-   f    .  v"'  **•  C"  ■  38  id 

when  It  is  clekr  thai  thT^r*""' "'■>*"""•  i  KinW.  43  ^  ?5iS  /.•    '""'",>'   '"«■  ««"te  » 

taken   by  8«n«?«    ,„V.?  T'""  '""">*  '*  J8?8   State  L    M  /  "'."!••  I''"''"'  "'"'  ITso,)  ■ 

spoken  to);   1883,  Fra&te/'J'i  fT"?"  """1  P-"on)7i«  •'  IsB?    H'^'^*  <"""'•  l''«ce. 

(ieM  ,„mci,,t.  on  the  ia^,  ^«?!^  «  IJO  ,^„«  «^1^38]ex^mi.,.'o^  .^-'-J. 


(tela  Wi;,tro„'thXt:)^!r.'i8*6?  V" 

».  Joaeph,  16  ChI  177  /".Jl  1  ^'''  ^''«'' 
precis  Ltter";",,„„',,|"r;,^H'*"'"'  "!"'  ""' 
1872.  People  „.  b«v  L".  44  id'Tw  ,r'"'"'»'!  ' ' 
en.l  p.™o'n);  1897.?:;,':  t  Z^,Tilti? 

the  fact,:  thouKli  So   ?„«.' ""  ^'^^-  ""«"*"*  «» 

person,  and  other  cir,M!"iL„!:?*MA'7''".'.r'««e. 

risht 


(t".k  Plap.?nd  cifel"l^;e""yTt  n"t  ^i'"  '*" 
P^-Mb  e  cireum.tance  of  identity^'  but  ...T"^ 
will  "direct  the  mind  of  a  Sa.  of  „.S  • ''  " 

son,  -«««&)  f',864,R*<^^t  I  "t^oP^^V??  f^'' 
(timeandplacel-  i««rt  «"■       °^.'  ^*  "I-  286 


turgi  C  A  r'        \°" '       *"""'''  '8".  Pitt. 

£Hm'it.*^^o''n  ri/;;:l7.^f, "».  "»»• 

State.  83  id.  194,  84  Atl  834 !..■„'  '^^"'""''  "• 
P^r»„,,  ^.jA. ,  'l8l2^S„,i?hV*V^;'lJ''''2'l',r"H'' 
<I«  time,  place,  and  1  .pr«)i,)  •  i«n'  .1  '.'*'■ 
Patrick,  43  id.  121,  I^bTn'  W^l  <•"""'  "j 
place  not  auffinVutly  menLncU '.  18 's  "p  „"",'* 
t onsulme,  108  idf  149,  63  N  W  10«  /  i,'"'* 
-  «t«nogTn,,her  to  read  fmm  i  •  ^'P^  ("kking 
the  witSi  former^  iS'"i-"'""'''^  *»"«' 
transaction) ;  Minn  ■  llis  1  .  '*  ?.  '■•■'^»'» 
Minn.  148  (t^e  nl„,f  '  ^'"'*  "•  ""Jt,  13 
Jones  V.  sfate  Mfcte/.i"''  K"""'^  =  '8*^ 
son) ;  Mo  -mo   sJ,*v'*'T'  '''"'■•*■  «""'  I^rl 


State  e. 


ho   (n._J^       ' ;  """'•  "'ne""  »•  Phillins.  42  i7  V        ''  '"•  ""  (admitted,  whew  aim 

wLr^\T°",'y    "»"'«''!    "cludedr"  1M7  '*""''^»«"  "'entioncd  eire  tTl."„» 

.^  "tLncea)'"'  "sV'iJ'-  '.«  (timnace".^/d  ^TsK';",!':^ '  "«'  P«tihi! Tl 

Ha,..k,  66  irkz'f/n';.^"  '."f"^™  *•  Co.  .  rsV^  Sll<'"^»''"A«  "f  the  ..atement 


rr^y^'r-' i^i:t  i;;:'-39r'9 

N.    W    88   /t!m.       ;  '^'"•"y-  2»  Nebr.  697,  46 

HiV"rr;ninr3B"-f  for"  ••  '892 
871  («ame)  •  JV  T-  isoo  it "^^  *?.*•  '^^  N.  W 
Simmon^-  N  J  R?*'  "TS  f,^"  »»"''  "• 
i'lK  as  to.  part  o«iv^:ii7  '.  *?  ■*"•  ^8»  (»»k- 
P-rt  only) ;  5v:  r  .'^j84i"  S''""'  ■'"'"f  of  that 
Park.Cr  C  ISflLmi.VV  '^r°l''<' ••  Austin,  1 
stance,  ;.„ 'n^enferi* '7,"" '^-■■'-••■m- 
I^r«,n  Hpoken  to) /Ts^'prri^:*'!  1"""' "^  »h. 


and  perrons  to  whom  „r   „  i?  '.  '""*■  P'»«. 


f  e^ed,- h;i!i' „-™'.''Y„he  hjj  omitted  a, 
■*'•  V,  85  id  404  /ij~,      1    .  '■  .'"•'hanlson  p. 


prior  ,u«ion  «,  as  to  admTofT  "  ""     (""tnteap 
^'■x     or   "No."      This  nil.  j.      ?•  V"*"     '<l-  148,  4r"P«.'  \m7,L"'°"'  '•  """worth,  30 
VOL.  „.-„         ^'"»  ""•  »  'nfrely  too     but  pe'rj^  U,JnZ^^%P'^-  •"?  P*"""  ' 

118S  •""lecew.iy  If  the  statement  is 


and  pe«,„,"'^"',J^-  "  f-  «»  ("time,  place 

here,  the  exact  t."m!f».  If  1*"^  technicality"; 
1879,  State"  McDo„a^d8"o^^T^^^^ 
plied) ;  1882,  Sbep^f^^d  V   ^^'^l^  tT !S, 
(const™  ne  "  nerson.  nr-Lj.  "  »    '  '"  ""•  *^ 

rta"t,*°:4  'Kats"w'.s;°ar)"  ';a 

!<!.  148,  47'^p;:??i»9*''rlf.'''l"'..«:- Ell-worth.  ^ 
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praliminary  question  on  account  of  the  witness'  absence  or  decease,  or  some 
other  circumstance  rendering  him  now  unavailable ;  may  the  question  then 
be  dispensed  with  ond  the  self-contradiction  be  shown  withoat  further  pro- 
viso ?    On  this  subject  great  difference  of  judicial  opinion  exists.     It  is  to  be 
observed  that  we  are  not  dealing  here  with  the  case  of  an  ordinary  witness 
who  has  left  the  court-room  after  testifying  and  cannot  now  be  found  for  re- 
call ;  that  case  is  regarded  as  governed  by  the  general  rule  already  examined ; 
the  witness  is  theoretically  still  available  for  recall  (fo»t,  §  1036),  and  it  is 
the  impeacher's  own  fault  that  he  was  not  detained  in  court'    We  are  hero 
concerned  with  cases  where  the  witness'  testimony  is  not  <jiven  to  the  court 
orally  and  in  person ;  thus,  as  required  by  the  Hearsay  Rule  {post,  §  1396), 
it  is  solely  because  he  is  personally  unavailable  that  his  testimony  can  be 
presented  in  this  shape.    There  are  at  least  five  distinct  situations  of  this  sort : 
1.   Deposition ;   2.    Testimony  at  a  Former  Trial ;   3.  Dying  Declarations, 
Statements  against  Interest,  etc. ;  4.  StatemenU  of  an  Attesting  Witness  to  a 
Document;  5.  Proposed  Testimony  admitted  by  Stipulation  to  avoid  a  Con- 
tinuance.    In  all  five  cases  the  testimony  cannot  be  offered  in  chief  unless 
the  witness  is  personally  unavailable.     But  there  is  a  distinction  between  the 
first  two  and  the  last  three ;  in  the  former  the  impeacher  has  had  the  benefit 
of  cross-examination,  or  an  opportunity  for  it,  for  otherwise  the  testimony 
would  not  be  admissible  (pout,  %  1371);  while  in  the  latter  the  impeacher 
has  had  no  such  opportunity,  the  statements  coming  in  as  exceptions  to  the 
Hearsay  Rule  or  as  Judicial  Admissions.    It  must  also  be  observed,  as  to  the 
first  two,  that,  while  at  the  moment  in  question  the  witness    s  unavailabl.', 
yet  at  the  time  of  taking  the  deposition  or  of  the  former  trial  the  impeachtr 
may  or  may  not  have  been  aware  of  the  alleged  contradictory  statement,— 
a  material  circumstance  in  the  problem.    With  these  distinctions  in  mind, 
the  aiguments  affecting  each  class  of  cases  may  be  examined. 

§  1031.  Same:  (1)  Dapoaitioiu.  The  argument  in  favor  of  dispensing  with 
the  preliminary  question  is  that,  as  the  impeacher  usually  cannot  know  pre- 
cisely what  answers  the  deponent  will  give,  he  cannot  be  prepared  at  the 

otherwia*  «nfflcwntly  particnlariied) ;  1898, 
Bute  V.  Welch,  83  id.  33,  64  Pac.  218  (ques- 
tion held  apecific  enough)  j  1898,  State  v.  Bart- 
me«»,  ib.  110,  64  Pac.  187  ("i«r»on«"  need  not 
be  specified,  in  asking  about  former  testimonv) : 
S.  C.s  1881,  Stater-.  White,  16  S.  C.  381,  390 


(the  place  of  making  the  statement  must  be 
mentioned) ;  S.  D. :  1896,  State  r.  Hughes,  8 
8.  p.  3.38,  6«  N.  W.  1078  (not  only  time,  place, 
and  person,  but  also  the  specific  statements  ; 
obscure)  ;  TenH. :  1851,  Cheek  v.  Wheatly,  11 
Humph.   658  ("tine  and  occasion";   "time, 

Slace,  and  person ") ;  1873,  Cole  v.  State.  6 
art.  289,  241  ("time,  place,  and  person  .  .  . 
and  also  the  words  or  their  substance,"  with 
other  phrasings) ;  Tm.  i  1890,  International  & 
Q.S.  R.  Co.  V.  Dyer,  78  Tex.  168,  18  S.  W. 
877  (time,  place,  and  person)  j  n. :  1879, 
State  V.  Glynn,  61  Vt.  679  (particularity  of 
question  u  much  in  the  Court's  discretion)  j 
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Fa..-  1908,  Gordon  v.  Funkhouser,  100  Va. 
676,  42  S.  E.  677  (question  naming  time  ami 
person,  but  omitting  place,  held  sufficient) ; 
ITit. :  1900,  Miller  v.  State,  108  Wis.  156,  b\ 
N.  W.  1020. 

The  following  rulings  seem  reasonable  :  187i', 
R.  V.  Mailloux,  16  N.  Br.  498,  508,  611  (mint- 


ing out  that  "he  cannot  be  asked  generally  to 
relate  a  conversation  with  another  person,  in 
order  to  enable  the  cross-examining  counsd 
to  discover"  some  variance);  1868,  Callanau 
V.  Shaw,  24  la.  454,  lupm  (similar). 

Cistinguish  the  question  whether  to  tin: 
ojW  witneu,  tatyfying  to  the  telf-cmtradietion. 
the  question  as  to  its  tenor  may  be  leadimi 
(ante,  I  779). 

*  But  even  here,  where  the  calling  party  h.K 
culpably  dismissed  the  witness  out  of  reach,  t!;'' 
rule  may  be  dispensed  with ;  post,  {  1036,  note. 


I110I7-1W.]  SEtr^OSIWDICTIOS.  ,,,3, 

Of  calling  attention]  would  impow  on  .  Srtv  tuhiliM""  l""!!  '"P"*^  f°'  "^  "•"-"y 
n^eB«t,of  .ttendiuj.  in  I^rsTlr  byTa^J  .t  It'kf''''':'^  °'  in..*acbn,ent  the 
"«d  aga,„,t  him.  within  oVwithout  th.ltatT  wSU  „„      ^  u'  •'""^  d^Po-iUon  to  b« 
be  Ui«po8ed  to  do.    Be.ide.,  in  «,„.  caL  th.  h!^     ?  ""^  .°""'  '^""'  '"  '"'eht  not 
b.  may  bav.  „o  knowledge  "of  the  Zt^to  Jl  t^^^  tT'^^  "'"'"^  '"''''°'*"  '  »■!"> 
of  the  taking  may  be  bar^y  .ufflci"  t  to enaWet m  t  ~  """.'"«'",'«">  P»«" !  the  notice 
of  miles  distant,  i„  wa.on  to  be  present     It  l.M  i     Z"^^  "■"  P'"**  P«^'"'P«  hundred, 
expect  a  party  to  be  prepared  to  goTough  wilh  tH.^rlf     ""''"  ""=''  ""-e-n^tunce.  to 
would  be,  he  would  be  least  .We  to  shWd  him«l    L^?  '°"'!'y.  '^"'"°"y-     '"''e  result 
csely  when  such  protection  is  most  needed    T^  .^  "1'  Pf"*'  "'  ^"^  testimony  p,^ 
the  trial,  hear,  not  the  impea^hZ  tIlu„.o 'v  Ia        '  '^l  •'"'*"•"*•  '^'"«  absent  f^m 
exp  «  n  it.     This  may  be  ^n  evirbS^SuL^oidable"/  "^  Tk"*''  "P°"  '^  '""''•^dict  o™ 
would  be  a  worse  evil  to  deny  the  riirht  of  iml    t-      i  ''"'^  ""•  ""'""^  °f  'he  cose.     It 
which  would  reduce  the  righttoi  fuUity  "^         *     ''"•'"■°"'  ""'""  "■"'«^  '•''«'"»tion, 

statements.     Yet  it  must  ne<^ri?y  have  ?!  Tj^    1  '"'^  '*'""'"»  di«crepaney  i„  hi. 
sacrifice  of  the  inte^sts  of  the  par  fes  li^La^t^      Jit  '"^'  °'  T'"'''  "  '"^  ^  *"• 
to  require  the  witness  intended  to  bTcontradic  J  tTV"^  "  ^°"'*  """'-l  f««»  bound 
called  to  thesuppo«,d  coutradicln.     vlTterea^Sth     ^T"'"'^'"''  hi"  attention 
•  "  f  •?'  """'J  *°A  «rr-at  hardship.    Thul  w7.er7  ^  ,-"»:•  ""'  ""  r'"""^'"?  ""«  *» 
already  been  examined  under  a  rule  or  a  comH         .     !••  ""'  '"^'  ""«  witnesses  have 
tHal,  it  would  often  be  difficuVto  foret^rntl  1"     i"  ""'"k?  ^'"^  P^parator,  to  the 
.on.  to  be  put  to  the  witness  on  c«s^2"  tLTin  T"""''?  *°  '°'*'"'°'''  "'«  ques- 
h"n.     Indeed,  in  such  ca««,  unworthv  wkne"  e    micht";'"  '•^'^'""^  to  contradict 
tauce  ,n  order  to  prevent  the  ground  fr'mteTng"^     Th^;'^'^"r'"•"'  "'  "  -^^^ 
seldom  given  who  are  examined  under  rule,  within  «^„  J^,*  ""T  °'  ""'  '*'"««<"'  •" 
under  commi«ion.  thewitne.«,s  are  notTlwav,  named     T^**'  'mV'*'"  '^'""'  «'"»'"«'« 
'"  such  a  case  to  deprive  him  of  thnp^rtn^tv  of  ^Ifri^-  .•''''"'''  ^  ""J"'»  '»  'he  party 
are  therefore  of  opinion  that  thwe  dedsion,  .f     ""'""^"'♦'"g  «nworthy  witness*    We 
1.01,1  that  the  question  is  one  oH^n^^MnZ Z",'^''^.'''  '°  "^  ^'"''^"^  "hich 
cncumsUnces  before  him.     Where  the\rit^«°°.     the    udge  trying  the  cause  upon  the 
tends  seriously  to  impair  thecredrbi  tvo   ?h     '.       '"  ?""«'"•  ""d  the  contr^iction 
Court  would  feel  bou^  to  le  him   he  "''''!  '"•  ""^  "'  '^  ^«"*'  ^P°'^  his  characte'  » 
fering  his  testimony  to  l^Srhi  bT^l'ZV^  «Ph»n«tion  or  denial  I,efore.uf 
stances  a  Court  would  feel  it  ^r^Tr  to  retthe  ruTeT""'''-     ^'""  '''*•'"""  -«=»- 

SoTwrjS.',r  tt^^^^^^^^^  *»>«  opponent  cioe« 

exacted  to  testify  to.  and  he  s  tSS^Tffi  *,""^/'"P°''*"*  ^'»"«««  '« 
about  self-contradictimis  and  (2^7^  «»ffi"ently  able  to  learn  in  advance 
'"«y  occur,  yet  this  S  oufbSn  ed  b?t"hrr'"\''f  ''' '"— ience 
if  alleged  self-contradictions  couTd  hi  K^  . !  '"'  '"''"''^  ^^'"'^  ''^  Po««ible 
a.'ea«ate  opportunit/rairde^^ar^t^t;:!^^^^^^^^  "  ^  ^^'"^  ^^^  ^ 
-iS  tiStL^t^e'wt^L^^-'^J  «-  ''The  Principal  rea«.„ 
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impoM  on  •  pMty  wifUng  tiM  privilege  of  impMMhmcnt  th*  iMOMiir  of  •tton.linz 
in  penon  or  by  attorney  »t  the  tailing  of  erery  deposition  to  bo  UMd  •gainrt  hlin 
within  or  without  the  8Ute,  which  on  any  other  acoount  he  miglit  b«  dUpoMd  to  do 
Ihh.  arsament  «i  incmrenitnii  i«  not  wholly  without  ihow  of  rvaion  when  urged  in  bel 
half  of  the  exercise  of  the  privilege  of  im|<eachmeMt  by  a  party  who  hw  had  no  notioe  of 
the  Uking,  or  who,  tliough  iiotifled,  did  not  attend  at  the  taking  of  a  de|HMition  which  he 
•eeka  to  diicredit,  but  neeroa  to  me  devoid  of  weight  when  extended  to  the  cone  of  a  party 
who  wa«  prerant  at  the  taking  of  the  deposition,  and  had  thus  the  same  opportunity  of 
croes^xamii.iiig  the  witness  and  oollii.g  hit  attention  to  the  imputed  inconsistent  stnt^ 
inents  that  he  would  or  might  have  hod  in  case  the  witnew  had  been  examined  in  court 
.  .  .  The  rule  proceeds  from  a  sense  of  juatice  to  the  witness;  .  .  .  these  reasons  it  is 
obvious,  apply  Just  ai  forcibly  to  depoaitions  a*  to  oral  examinationa  in  court.     And  in- 
dee<l  there  are  considerations  which  urge  the  application  of  the  rule  to  the  case  of  an 
impeachment  of  a  witness  who  has  given  his  teatimony  in  the  fonn  of  a  deposition,  which 
may  not  arise  in  an  effort  to  discretlit  a  witness  who  has  been  examined  in  court.     In  the 
latter  case  the  witness  u.«ually  remains  in  or  about  the  court  till  the  trial  i»  concluded- 
and  If  an  assault  is  made  uix)n  l.im  by  proof  of  inconsistent  statemenU,  he  might,  even' 
before  the  a<lopticn  of  the  rule  requiring  him  to  be  first  examined  as  to  such  statements 
be  recalled  and  reexamined  by  the  party  in  whose  favor  he  ha.l  testiaed;  and  he  may 
thus  have  an  opjwrtunity  of  repelling  or  explaining  away  tlie  force  of  the  a.s,uilt  • 
whereas  the  witueM  whose  deposition  has  been  taken  is  usually  absent  from  the  seen..  „f 
the  trial,  and  has  no  shield  against  attacks  on  his  veracity  other  than  that  provided  l,y 
the  rule.  .  .  .  There  are  no  peculiar  consi.lerations  calling  upon  us  to  exempt  this  casp 
from  the  operation  of  the  rule;  for  it  appears  from  the  deposition  that  the  plaintilfH 
counsel  was  not  only  present  at  the  taking,  but  exercised  on  the  occasion  his  privlletfo  of 
croits-examining  the  witness." 

im.JirMerhoff,  C.  J.,  in  liunyan  y.  Prict,  15  Oh.  St.  U:  "It  seems  to  me  that  a 
reason,  in  addition  to  any  that  I  have  yet  heard  stated,  may  be  found  in  favor  of  our  con- 
clusion in  the  following  considerations.  •  Dead  men  tell  no  tales ' ;  and  if  the  rule  be  once 
Mtablished  th~t  the  testimony  of  a  deceased  witness  may  bo  impeached  by  giving  in  evi- 
dence  declarations  alleged  to  have  been  made  by  him  out  of  court  differing  from  those 
contained  in  his  testimony  and  when  he  has  had  no  opportunity  for  explanation,  when  all 
opportunuy  for  explanation  by  him  has  pa.ised  away,  wlien  few  will  have  the  motive  n,„l 
none  the  power  to  vindicate  his  integrity  and  truthfulness  such  as  he  would  have  if  living 
it  seems  to  me  that  temptations  to  perjury  and  subornation  would  be  not  a  little  increase.! 
by  the  comparative  impunity  with  which  those  crime*  might  be  committed.  Such  declar.v 
tions  at  l)est  are  the  lowest  kind  of  evidence,  and  Wie  administration  of  jastice  will  suffer 
little  in  any  case  by  their  exclusion  j  while,  if  admitted  and  they  are  falsely  alleged  airainst 
a  dead  witness,  it  would  hardly  be  possible  ever  to  disprove  them." 

It  is  hard  to  choose  between  the.se  opposing  considerations.  The  truth  seems 
to  be  that  either  rule,  if  inflexible,  will  occasionally  work  hardship.  It  is  liest 
to  take  the  miildle  path,  and  to  leave  the  matter  to  the  determination  of  tl.e 
trial  Court,  ba«.ed  on  the  needs  of  each  case.  But  it  is  not  to  be  w»  idtied 
at  that  tiie  authorities  are  divided." 


*  1847,  Holman  e.  Bunk,  12  Ala.  409  (Or- 
moiKl,  ,1.,  saya  "  the  rule  by  t!ie  very  terms  in 
whioli  It  IS  jproimsed  ap|ilies  to  theoral  exainina- 
tion  of  'vituesses  ;  ...  it  cannot  io  the  nature 
of  things  apply  to  such  a  case  as  this  [chancery 
deimsitions],  hecause  until  the  last  de(iosition  is 
taken  It  cannot  be  known  that  there  will  be  any 
Jiscrepaiicy  Iwtween  them  "  ;  while  in  Howell  e. 
Reynolds,  12  id.  131,  he  had  said  "  we  can  per- 
ceive no  reason  why  a  witness  testifying  in  this 
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ino<le  [deposition  of  a  party  answering  interrojja. 
torie.s]  should  not  be  entitled  to  the  same  pni. 
teition  as  if  he  had  testified  orally  in  the  prcs.ihe 
of  the  Conrt  and  jury  "  ;  the  self-contradicticiri  of 
the  learned  judge  (commented  on  i-i  D.ic  i: 
Wilkinson,  ia/ra)  disappears  when  we  -.Ik.iv,' 
that  in  the  Holman  case  he  had  before  i  iin  i 
Chancery  suit,  in  whieh  presuni.ilily  the  del",  i- 
tions  were  kept  secret  and  then  all  "  publisln'il " 
at  once,  and  of  which  his  remarks  therefore  were 


111017-104.]  SELF-CONTRADICTION. 

§1032.   Smm-  (2)  T«.ti»  "**'^ 

to  be  impeached  iAhat  ^Z^nVr'T^Z  T^     ^^''"*  '^'  ^'''""'"J 

he  argument,  for  and  against  l^^uZa  wi      H^  *  ^T  '"""  """vailable, 
.n  effect  the  same  a,  i„  the  cawTaTlTdo       "  P"^'""'""'^  1»e«i"n  «re 

reason  fur  favoring  the  impeaching  party  2-^"""''^^^^^  there  i,  ]«., 

opportunity  upon  a  trial  timn  at  nSnluTt  1  ^""''V'"'''  '"""  "»  ^'^' 
statement..  The  precedent,  are  Jew  K  ml  ,  '""  "'  "'"  «=""tradictor^ 
'^."-en..     It  i.  not  clear  Wt^  r^^'Sriit^:^^ 

'"«n,  8  Conn   f  71    177  {  '  "?.">  '?"««•'"  »■  Tol- 

f' 1;  ailm  ttej  i„  view  ,.f  Vi  ■    Vf    ^  """  '^ 

tl'OMKl.  fruitier  effLiI")     "»' 8  S,  r"'""{l}^'-' 
B"l^  50i.l.  830,  23  8,,  lii  ?    '  ?""*.'',  ^'g- 


-H^n^blo.  even  ^^u^r^uX^J^X     '"'i\^'f  ^  T'"'^"'-^^^^^^        " 


•■••en  whem  f  .       ''I"",''.'"'." '"'lii  imliaprnsable. 

«-'  (here  the  statute  .lij  not  rw  „!«„;;•    "•  '; 

II;.  defendant  couM  not  cro^.examine  t  .^  iitl 

'"i|«rUnt  rio^l.?  u^Vv  .  •'"n«elf.  lie  loses  an 
IS  9,  Wdr  »  MP^'"«.''^y  '^""  of  l'i«"): 
(,,u^»tin„5isjf^^;,''  Ji^i  ^"M:   20.  32 

w^i\Ji";re?:?M"f^i^^^^^ 

IIM 


...  .u.uiiiiu  me 
given  Court  would  uec«MariIy 

and  the  pUintiHs  h„l      '■"'^'"""  •''-''  "'•'Poaition. 

:■!-.  '.r  f„.':;[r.ti  Kii^'it'"  t'  ■•,"" 

injonaistent  o'itk  I,:   r  I"»'iitiir»  offertd.  as 

«tte,„ptto,:Ltn«rt'o  u^T^'^x';  r  ""y 

neceian  ;  '^ISs's'"}}"^ '°  '"•.•"••".^te,,,  letter  not 


f.  Hicks,  84  Oa.  624.  21  8  E 'ins  /  '  ''?'''' 
lodisiiensaMi'l  ■  l»«i  nJn     ,<     '^  *  l'i"Mtioii 

evidence  was  a  confeJion  of  H,„  f  ,""I*«';*'"'K 
testimony);  1821  Tirt.r  J  ur/"'''"^  "f  «''« 
164(Pa,fc;r  !'  J  .  ••  «.    '  '"  ^* •■'»''■   ^'  Mass. 

trial  prove  whahri-aln?^     '*'^'  "'■""  «»«'"■'• 

under  oath  "ami  "hal    J^7,T^  "L""  ♦''*"""J 

prmitted  to  prove  th'tSrh'  "T'  ^"^Z  ^ 
Iiood  ?  "1 .  1865    HnllJi        u  ?"'"'  *«»»  false. 

538 (miestion indispensable);  1892  \'i,r,,,,  "  ^/ 
f.  poUn.  133  id.  124,  30  N  E.«4]  /?'","*''' 
indispensable,  even  where  H,.  .  f  l"p»tion 
lK)8terior  in  t  mel  l594  M„»  """"?,'l'<=<ion  i. 
U.  8.  237,  245ri5  8un\^7   «7-  "•   ^X  S-  ">« 

peu».l)le).  '*'^'  luestion  inOw- 
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decide  the  question  In  the  nm«  w«y  both  for  a  depoeition  Md  for  former 
teetimony. 

f  1033.  Sum:  (3)  Oytag  DeclaraUoMi  (4)  Atteetliig  WltBeaa.  wd  other 
■ewMy  Wltaeeeee.  (3)  WImii  the  teatiiuony  to  be  impeached  U  a  di/ini,  decla- 
ration,  or  other  Rtntement  exceptionally  admitted  without  the  test  of  cross- 
examination  (post.  §  1420),  the  situation  of  the  irapeacher  is  radically  dilTorent. 
(a)  In  the  first  plnee,  while  for  depositions  and  former  testimony  he  has  always 
theoretically —and  usuaUy  in  pracUce  — liad  at  least  one  opportunity  to  ask 
the  preliminary  question,  yet  here  it  is  clear  that  he  can  never  have  had  that 
opportunity ;  so  that  if  the  argument  of  hardship  is  to  avail  in  his  favor 
there  is  here  the  extreme  case  of  hardship.  (6)  Sin.«  by  hypothesis  thJ 
sUtements  admitted  have  not  been  subjected  to  cross-examination  the  law 
deprives  the  impeacher,  if  it  insisU  on  requiring  the  preliminary  question  of 
two  of  his  most  important  weapons  of  defence,  at  one  and  the  same  time'— 
cross-examination  and  prior  self-contradictions.  It  has  been  apparent  on'all 
hands  that  this  would  be  pushing  the  rule  too  far;  and  almost  all  Courts 
have  agreed,  therefore,  that  a  self-contradiction  may  in  this  situation  bu 
offered,  although  the  preliminary  question  has  of  course  not  been  asked  and 
can  never  be : 

1892,  Cr«66.  J ,  i„  »«<«  r.  Iclgt,  0  HooiL  542,  M  Atl.  812:  "The  objwtion  msd« 
always  i.  that  the  aecuRed  ig  deprived  of  the  opportunity  of  clling  the  altei.tioD  of  tl.« 
per«,„  who  suppoj*d  hunjelf  to  be  about  to  die  to  certain  f.oU,  which,  if  brought  to  hi. 

t!^itv°."\  »"k'  .'  r**'''.  '■I'  "•"""""  "'■  ""*•  """•  •'  »"  '  'hat  there  i.  no  o,-,..,- 
tuuity  to  test  hi.  Judgment,  the  strength  of  hU  wcoliection.  or  hi.  bi«i.  But  the  law 
«,.  that  It  in.ure.  ju.tice  in  the  greater  nun.ber  of  cam,  and  that  it  is  neoeMary  to  1,  t 
t  In.  aUhough  ,t  doe.  deprive  the  defendant  of  tctiug  the  memory  of  the  witne,H  ai„l 
bis  truthfuJ^ncM  by  crosMxamination.  Then  it  U  as  though  it  say.:  'Very  well  if  v„„ 
are  deprived  of  that  opportunity  of  ascertaining  if  that  witnes.  was  wrong,  ^nil  of  bri„Bi„. 
any  witness  to  contradict  him,  when  we  let  in  the  dying  declaration.,  without  an  oath 
>ou  ought  to  have  the  right  to  p..t  in  testimony  of  previous  declarations,  without  layii,.- 
the  ground.  .  .  .  Therefore,  a.  dying  declarations  are  admitt«l  on  the  ground  of  i.L^ 
sity,  ought  not  proof  of  contradictory  or  inoousUtent  sUtemeuU  by  the  deceoMd  to  be 
also  admitted  on  the  Muoe  ground  ?  " »  ^^ 

(4)  AtUstinif  Witnea,  and  other  Heai-uxy  WUne^tet.  The  production  of 
an  attested  document,  the  attesting  witness  being  unavailable,  and  the  proof 
of  his  haudwnting,  in  effect  admits  the  hearsay  attestation  of  the  witness 


'  Aeeord:  1848,  Moor.  ».  SUte,  12  AU.  764, 
<«7  (point  not  raised);  1863,  Prople  ».  Law- 
rence, 21  Cal.  888,  371 ;  1901,  VtofUv.  Amavs. 
134  id.  531,  86  H.C.  794  ;  1884,  Battle  v.  Sto^. 
74  Oa.  101,  104  ;  1898,  Dunn  i».  People,  172  III. 
582,  50  N.  E.  137;  1900,  Orwn  ».  State,  164 
Ind.  655.  67  N.  E.  637 ;  1860,  Nelms  v.  State. 
18  Sm.  &  M.  605 ;  1893,  SUte  r.  Sbaffer  28 
Or.  555,  680,  32  Pac.  646;  1836,  M'Pherson 
Jo^?*"',*;  ®,  Y*'»-  279  (jK>int  not  rained)  ; 
1891,  Morelock  v.  State,  90  Teiin.  628.  18 
8.  W.  258 ;  1897,  Carver  i..  U.  8.,  164  V.  8. 
694.  17  Sup.  228  (dixtinguisbiug  the  case  of 
»  coDtradiction  of  former  testimony,   because 


there  the  beneBt  of  croas-exaniination  liax  Wn, 
had ;  Brewer  and  Petkham,  JJ.,  diasentine) 
Omtn:  1901,  Hamilton  ».  Smith,  74  I'.-iiiL 
874,  60  Atl.  884  (declarations  of  J.,  deoeasf.1 
not  admitted  to  contradict  otber  declarations  of 
hia  already  admitted  under  the  Hearsay  exii'h- 
tion  for  bonndary-atHtementa  ;  but  the  exclusion 
is  i.Iace<l  on  the  principle  of  poat  lUein  m„i„m. 
which  however  does  not  and  was  never  Ixloiv 
supposed  to  hsve  any  application  to  impeailiin- 
sutements);  1870,  Wroe  v.  State,  20  Oh.  St 
469 ;  1900,  SUte  v.  Taylor,  56  S.  C.  360,  M 
8.  E.  tSV;  SUte  V.  Stuckey,  ib.  676,  35  S.  E. 
2o8. 
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h«.  not  been  .„d  cnnot  be  „kJi    Thi.  wtTtJi^ ^!^•  P«Umin.nr  q«.tion 
•Ithough  the  ruling,  h.r.Uy  «vS  ..  „tl7   ?    "'*«*'"'  ^8'"'>  P^cti^e.' 

•n    upon  polic,  cornet,  .nd  , i  fn  l^^^vtd"  ii^Z^cS;.  *''~''^'-"' 

?!?:  ''''^- r--  •^--^''-"^^^^^^^^^  "^'  '•-'• " '-  - 

I  cannot  »gT^  th.l  tbli  !•  »  r«w,o  for  thVeiBuT-   #    '  u    *•  ""'  •*'*"»  •""'"ny-    But 

htn  thu  w.  .hoMld  wnotion  fraud  and  in,»lw«n  tT  •'^"'''J""""  ">•  rUk  mootion*! 
Urt  r  Drj-don]  .how  .  dUr„.t  of  ^urK  S^Tl!  T"^*  °'  *•""«  '^k'  t'"  »^ 

Du.  to  b.  abu«rfi  but  U.at  would  b.JS^*'"'"!:*  ,*"  ^""'^  ""-  ^n  and  will  ow- 
It  U  not  dUBcult  to  «.  how  .a..  It  would  L^to  ^fT."  '"'  •"''"""»  "  •»•««•««•'.  .  . 
ev.  of  trial  p„,.  hi.  hu.a.rill  Sby^ril*^'?*  •;;'  *  •"•jT^'blng  wltn.*  on  th^ 
excluding  .11  teatlmony  of  hi.  r.£atTd«ltation.   Lf^'  u  t  '^""""'J''  •»''  'hen 

-  introduct^n  of%^f  wtth^i^.x^rrti^rdir/trr^^ 

But  th«  .ound  doctrine  wag  later  repudiated  in  England* 
...„iu"'I^.'¥''i '■""•'.» Burr.  1244.  12M.      /rw  .u-  _,.__„ ' 


I    'i  'i"'  Fil?'"'  '■  IJ«K  »  Burr.  1244  laiw 

M.^»tioneJ");    1820.  Doer.   KrdB;,r  4  B    fc 

K^n  «.     inrtrument,  «dmii«iWe,   bec.u« 
the.r^  beaefit  eould  h.ve  been  h«l  if  hV^SS 


R'forn,ri  Su^C'TerClTls' N*5'  l"fS' 

.^;«,'/^'";ili-vrt^i;'M:--^ 


(d.a„?^r':i:;tt™L«-^ 

*ho«,  handwriting  h.d  been  nroT«f  we^^,!!;! 

whc  d.po«tioB  uw„:^ ""»- 


•  IW4  TlSTIMOlflAL  IMPIACMMENT.  [Qu,.  XXXIV 

^u"!!?..**/'*'  ?•  1"  ">• '""W'i**  ^»^7  itofmenu.  then  h«  U.„  no  op. 
portunity  for  t«.t.ng  th.  witum  by  croM..x.mi„.tioo.«    Wb.w.  howeve^ 
(M  by  «,m.  .tntuU«X  the  oppon.nt  i.  obliged  to  mluUt  («  .  "edition  J 
.voiding  til,  coutinutnc)  that  the  prop««d  te.titt.ony  «  r«*,  theTif  L 

'^srL:;;^^^^  ^"^  •"  -^^  ofL,«.ch„e„t';'ir 

I  IW.'l.   •«.C-»r.4k«io.  «»».i..4  ta  tk«  SWOT.  »*tt.o«„  I.  u. 

nlVl  "^  "  r""'^  "  •  *'P°''»'°»  »»  "'her  .worn  .tateZ 

uifcle  at  «  pnor  time  by  the  witneM  hiouelf.  it  ha.  been  often  .r^ied 
and  .cuetime.  decided,  that  the  preliminary  que.tio„  i.  he^u^n  cZ^' 

p«,«rat.un  for  diaproving  it.'  Thi.  aigument.  however.  lo«,.  .ijjht  of  t  e 
double  p„rpo«  of  the  preliminary  que.tion.  i.  e.  not  merely  to  allow  prepar^ 
tm  for  duproof  but  to  allow  an  opportunity  for  explanation,  if  th^.'^re- 
ment  »  admitted  genuine.  Thei«  i,  .till  ju.t  a.  much  need  for  ViS 
oppunity  to  explain,  whether  the  .UtemenI  wa.  made  in  aTepo  t  o 
not.     The  doctrine  ha.  uauolly  been  repudiated* 

§  lyae.   «««U  for  p.ttl»(  the  Queatloa:  Bhowtng  a  WiIUb,  to  tb.  Wit. 
h^    /  V  t|»«  >">P««<-l'«r  is  in  danger  of  loaing  the  u.e  of  hi.  evidence 

by  not  liavmg  ..ked  the  preliminary  que.tion  on  croea-examination    5 


»  Cuiilni     1857,    Pool  r.    IVwii.,   SO  Alt 
«7i;  11.00,  (iairorj  ».  State,  las  i.l.'l.  ggX 

Stat.  p.  Ouy.  107  L..  678,  31  So.  10J9  1885,' 
Fultoii  p.  Haahrt,  63  Min.  01,  (W  s  1894.  State 
».  Oirtrr.  8  W.ul..  272,  278.  3«  P»c.  29  X- 
«r./.-  1902.  HiitiiMuher  p.  B.  G.  *  E.  Co  a. 
8.  C.  12.1.  40  8.  E.  1029.  '-  ^o-,  ia 

*  1881,  KliDa  ».  Ueaver,  85  N.  C.  837  339 
i!«    'io%'  "?f;  '';i;»n'l>fon  I-.  Or«gor.  11  Colo. 
833,  19  Pttc  461   (.|..pi«itioii ;  hen  th«  wrooa 
rewon  u  given  that  the  lu.wer  might  iocrin." 
uat«  by  involving  perjury) ;  Dtl. :  1838,  Rwh 
V.  Purnel,   2  H«rnngt.  448,  48«  (former  t«.ti. 
niony  at  »  piohiite  iiwue,  admitted  ;  no  ailiina 
me^tioued);  0„.  .•  1849.  WillUm,  p.  Chann.anf 
7  U«.  489  (<|iieatiuu  not  requirwl  for  a  deiioai. 
tion  in  thi  wme  cnua* ;  the  Court  alu  denied 
the  necewity  of  aakiug  in  a<iy  cut  when,  th. 
»iippo«e<l  •••If-ooiitradictioii  was  made  under  oath 
oreveu  in  writing;  thia  tlieoiy,  however,  it  in- 
co,,„»tent  with  Stamper  p.  Walker,  12  id.  4S4 
'..,':  ""^  "  ■""  '"^'■•'  "f  »«»'") !  1868.  Brvan 
r.  Walton.  Hid.  196  (.|ne.tion  not  n-qiiirwi  for 
.lepo.iti.,n  in  the  »«m^  caua..) ;  1860,  Jfolvn.aux 
r.  Collier,   30  ,d    745  («m..) ;   1886,    Rlug  p. 
State,  77  id.  738  (.pieation  not  re.inire<l  for  the 
defendant  a  own  teatimony  before  a  inaRiatrate) ; 
Co.|e   1895,  I  5292  (aaking  iwj.iired,    "  unlei. 
they  art-  wricten  atatementa  nia<U  under  oath  in 
connection   with   «„ue  judicial   piweeding."); 
1890,  Georgia  K.  *  B.  Co.  p.  Smith    83  (ia 
MO,   U  .S.    E.  859  (rule  of  asking  .piL,  " 
fornier  testimony  refwrtad  ia  a  brief  of  eVideuce 
■ot  read  over  or  aaaeoted  to  by  hiuj) ;  n 
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1889.  Kobinaou  p.  Hutchliuon.  81  Vt.  449 
(qneatlon  not  require.1  for  a  depoaition). 

Bwdfonl  "■  Batslav.  89  id.  37;  the«r  th.J 
ottea,  repudiating  Holniau  p.  Bank,  12  i.l.  408 
(1847),  per  Omiond,  J.,  hold  that  the  niieation 
A  ."".T"'  ?""  "here  the  contnklietion  ia  in  a 
depoaition  ,  but  in  the  Uter  caaea  (1842,  Heat.-r 

aon.  38  id.  .71)  an  uoeptiou  ia  made  for  a  .leiK). 
aition  take  i  in  th.  aim.  auit  and  on.  of  aevemi, 
for  here  it  U  in  efTect  merely  p,rt  of  the  mine 

44  tal.  488  (queation  required  for  deiwitioi, 
before  a  mag^atrate  in  the  aame  caae)     1903 

(affldavit  acknowledging  the  incorrectnew  of 
hia  denoaitiou  ;  aaking  required) ;  /,,,  .•  1862, 
Samuefa  v.  Griffith,  IS  la.  106  (queation  rel 
i?i.  •<..•?"  fo' '••I«»ition  in  the  aame  caae) ; 
1865  State  .»  Ctrander,  18  id.  456  (,,iie,tion 
requirml  for  former  teatimony  before  a  eran.l 
jury) ;  1887,  State  p.  Shannehan,  22  id  437 
(qiieation  required  for  a  detaxiliiMi) ;  1871,  .State 
».  Collina,  32  id.  41  (aame  a«  .Samnela  r.  Grif. 
.J'J  i  f"-  •■  '**"•  f '""'her  p.  Fletcher,  5  U.  An. 
ul  ''Its*'""' =  *'"»•■■  "•*•  Hammond  i.. 
Dike  42  Minn.  27,  44  N.  W.  61  (,,ue«ti.,n  re. 
qumsl  fora  depoaition) ;  Nrbr. :  1892,  Han»our,, 
V.  Burmood,  35  Nebr.  504.  508.  63  N.  W.  371 

lTl^"!;i".'*l"'"^  '''"■  '""»•'■  teatimonv) ;  Tn,,. . 
1852,  Nelw.u  v.  State,  2  Swan  237,  259  (l«-f..re 

?a»i'T.'"'"«o'"''«'»'""*!    "'''''«    re,|uired); 
1874,  Titua  p.  State,  7  B»xt.  182,  187  (ime). 


•I  lOIT-ma,  «Ef..^NTRADICnON. 


di.c.mi„„  which"  11  „;uJi7JJ,'^u/,.tV*T'L°"  "'"••  *"•'  ^-'o"".-.; 

dutincUx  eul^ble  on  the  ^IrrXl;::^:'""  *""•  »-  »-"  -»"-« 

wh4  ^rTaiXr  rl"i!:nrur  .'"r^  •^♦■-^  *^  '*'  -•'-.  the 
"««  before  he  en  be  «k«d  w  Jk    ^"'^"'  ^••«  '«  be  .howu  to  the  wit- 

r«.t  u,K.n  the  principle  that  d^um^^ti^-v  o  .I'l"''  '"  ^^L"*'^'  '""f^"t'  '" 

tutted,  and  «  notion  not  unco„™  t^avt         T  ''""""^'''^  'l"f«'««- 
answer  to  the  preliminanr  qr.tion  t^h«  .  T  ^''  '  ^'"'^  '»"«  *'»»««• 

anMCti^;.;^^^^^^^^^^  r  r.^'^-r  ^«  ^'"  -  -  -- 

either  by  failing  to  remember  oTbi  n^  'P"'"*  ^>'  *""'«  ""mrtiou  _ 

the  contrary  ..;ten.rLnttl'o;^^^^^^^^^  the  question -.  then 

cuut|.dicti  I„  truth,  howev  r.  hi.  an^lJ^rthe^^  "  '"  """*'"•  »» 
wholly  immaterial.  He  hag  aW  Hv  n^n^  .u  P^^J'ni'nnry  (,UH8tion  is 
wish  to  ahow  that  ho  ll  et^  ir^H^'  "'""'  ""  ''"^'«^°"  ^^  - 
before  introducing  the  InLr  we  ml  al  1  "Pr'u'""'""'^'""  A';  „nd. 
preliminary  quesl.  i,  simply  ^  rive  warn  L™  'I";"'"  '^  ™"J«  it;  this 
'luired  by  the  rule;  the  coutradTctSraS  *  ""** ''^  ^^'  foundation  ro- 
assertions  A  and  A  .nd^Kr.n,weT^^J'th?r  f'' "'  ''"^  ^''^-"  ^he 
«o  consequence  as  forming  a  conuid^ct bn  It  U  r  """"'^  ''"^'"'°"  "  »' 
^-l;  .  the  warningL  ^^:tLt^yJ:a?rr;::^^ 

50C.I.  137   ,39^-,^L*'  '"».  P«ple».  Keith, 

in,  43  IV   sis.  'fS?;  ^"'I''"  ••  f**'  111  id. 
_     Jj  «.:„?.    '   '''"^'  '^Oan  ».  Stat*.  —  Fl. 

SIS  ;  1900   Cooner  »    u      '    .   "*•""  •  '58<). 
81  X  W  siV?K!L  k""^'*"""'  '»  Minn.  23, 

P»nyjtr$t  yroducing  the  intntu,  the  rul« 
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lowed  to'he  nrovT?),^  1^  fIT  «'«'''n«nt  ,1- 
V.  HItohcock,  9  C.  t  P  619  ^' Th.;     '  "  **"« 
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1889,  ffemmingway,  J.,  in  Billings  y.  Stale,  82  Ark   803  12  S  W   mi    •.rxk 

It  follows  that  the  mere /aUnre  of  the  witness  to  recolleet,  when  asked  the 
pi.Lm.naryquest.on.  whether  he  made  the  other  8tate.„;nt,  does  prevent 

whether  m  any  other  way  his  answer  laeks  in  positivenek* 
n^TJ  tV     *•'»*'«««''"'»■'*  having  n.ade  the  other  statement,  this  docs 
not  preve..t  the  opponent  from  offeri.ig  it  in  evidence  by  his  own  witnessed 
for  he  may  prefer  to  have  it  clearly  brought  out  and  em Jhasized.  a.rd  U  wo'  M 
be  unfa.r  to  restr.ct  h.m  to  the  unemphatic  mode  of  proving  it  by  the  wUnes  • 
adn..ss.on  and  to  subject  him  to  the  necessity  of  disputing  wheth  r  The  ad 

ZTl   '  ^T  '""  '"1  ''''"''■    ^''^  P"^««^  *he  Utfon  is  nut  ti  provJ 
the  statement,  but  merely  to  warn  that  it  will  be  proved;  and  there  H. 
reason  why  an  admission  on  the  stand  should  here  cut  off   he  righ    to  mak 


•  BosiUes  the  following  authorities,  the  stat- 
!''!,»  "'^J/"^.  S.'028,  luuKlly  .ledan,  th«  rule  : 
1837,  Parke,  B.,  in  Crowley  r.  Pa^e,  7  C.  *  P. 
/89,wh.»e  ruling  was  aeeept«.l  in  sulweiment 
practice  ("If  ti.e  rule  were  not  so,  you  could 
never  contra.lict  a  witness  wli„  m\^  |,e  could 

«!.'  Ifi^i  *•""""■"  •*•  C".  o.  Williams  113  id. 
^f^'J}  ^"-  ^•^''  '  '8»9,  Henson  v.  State,  120 
Id.  31«,  25  So.  at;  1889,  BilliiiRs  v.  State  62 

f  1102  (if  the  witnesH  "doe.,  not  distinctly  ad- 
mit  that  he  has  made  such  statement,"  it  may 
lie  proved);  lg^8,  Scaly  r.  State,  1   Kellv  218- 
18«0,  R,y  ..  Bell,  2«  ill,   4.51  i'lnd    rJv    at' 
if  ^  «.^-'  =  '«»^'  »'«'''  »•  Clark,   100  la   47 
«9  N.  W.  857;   1868,   I^wis  r.  StotT  4  Kan 
309;  1895,  State  v.  Johns  hi,  47  La.  An    1225' 
17  So    789;   1852.  Smith  t-    Peo^e,  2  Mich 
41o:  1892,  PickanI  v.  Brvaut,  9S  id.  4M,  52 
N.    W.    783 ;    1897,    Prin;?le  ...    .Miller,   lU  id 

Mo.  119;  1860,  Nute  r.  Nute,  41  N.  H  67- 
1863,  Sanderson  i>.  Nashua.  44  id.  494  •  N  m' 
Comn.  L.  1897,  5  3024  (•■  If  a  witness  .  '.  .  doei 
not  distinctly  admit  that  he  <li,l  make  such  state- 
iiient,  proof  may  be  given  that  he  did  in  fact 
'.'."'''%','„* '  '*"*•  ^^^  "•  O™'.  «  Or.  487,  70 

!??■  f}f  "•  Kelley,  46  S.  C.  i>5,  24  8.  E.  60 
18,3,  Cole  »  State.  6  Baxt.  240  ;  1860.  Weir  „ 
r    R:n^:„*a?i-  ^"JPP'-  25.  32;  1879.  John«>n 
16  Oratt.  558;  Va.  St.  1899-1900,  c.  117   |2 

if  the  witness  "does  not  distinctly  admit  that 


none,  then  may  a  fomier  assertion.  givinB  the 
details  in  full,  be  ofTeroI  as  a  Self-contradiction  » 
inis  IS  a  question  of  what  constitutes  a  Self 
Contradiction,  and  is  treate<i  punt,  §  1042     The 
difference  between  that  case  and  the  present  oi... 
IS  that  here  the  witness  merely  cannot  recoll.rt 
Whether  be  made  the  other  assertion  A'  as  to 
the  occurrence  ;   while  there  the  witness  do, , 
not  recollect  the   occurrence  at  all,   and    the 
question  is  Khether  lAen  u  any  waertion  A  u. 
be  set  off  against  assertion  .4'. 
K   J'??',  ^'"•■''l'"'  •>■  Bigelow,  118  la.  586,  92 
".  W.  701  (evasion) ;  1902.  State  v   llawi„'ii, 
20  Utah  398  68  Pac.  155  (refusairc-'^^'lTm  ' 
People  B.  Glare,  139  Cal.  164.  72  Pae.  965  (the 
^^T^,  ^V'*u!!?^*^  f""*,""  "''Je^tion  an  a., 
?r..  .^'''?  forbidden  by  the  Court,  it  was  h.  1.1 
tnat  the  foundation  waa  not  sHHicient  fo'  sub 
sequent  testimony ;  this  is  emimous). 

a.v  A  *'•  H""  "•  *'""•  1  Ala.  69  ;  1898 
Singleton  V.  State,  89  Fla.  620,  22  sJ)  87ii 
*eOT6/«(with doubt);  1848,  Hathaway  ».  Cii^kei' 
7  Mete.  264;  1882,  Markel  r.  .Moudy  13  N.  I,  ' 
82%  14  N.  W.  40»;  189S,  Fremont  &.  t  E  (t 
f.  Peten,  46  id.  866,  68  N.  W.  791  (allolvin^ 
i»!l.i""'n'''"*"'"  *°  ^  intr«luce,l  i„„n«ir 
•tely).  However,  many  Courte  have  unwisely 
conceded  that  an  admission  by  the  witness  ,/,., 
^'H^/friher  proof  by  the  opponent:  18;f7, 
rarke,  B.,  in  Crowley  ».  Paite.  7  C  *  P   7w  ■ 

t'1'^^  "i  ^"'  \^\ «"  =  i8<i.3*At;.ifis,-;,; 

L  Tt  „'^-  •*•  Co-  »-  Feehau,  149  id.  202.  214 
J?  «  I  'S'^cio""'  8**f'  "■  ""'•den,  165  .: 
ri'  \^  \^-  ^IV  "*•■  S*""  -•   C-oodhier,  48 


..«  has  made  suchlulem^n;  '3' LVuVven'  83  Mo""/.'?,  'l^'  ^"  '  T'  ^^^^^^ 
that  ha  did  in  fact  make  if').  8upio«  W  fV  A.»  '  "«'  ^i^'\'-  '^'«"''  "  T"- 
ever,   that  in  the  original  asL-rtfon'^rinotTn     c^^  SSis~t'/^'    W  957  ;  and  the  statute. 

is  unable  to  recoUect  the  detwU  of  an  occur-         *^ ' 
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t  1038 
SaCi!;:!': '"^^  "°^  -'^-"^^  -  °ther  „,pects  (;«.,  5  1058)  have 

to  ^rL^:7o"j:jr' "roSrr "  '""•^'-"  -  -• — 

nbovementioned  ,a".,fusirnof  «;«!!•  r?"'^  ^''^  >«««  ""'ion 
-this  may  be  cl'o.i  the  1^  !"«  „?"  'h'"?  "  ^°  ^  -"tradicted 
liminary  question.  Coua ^'3^2;^?? ~ 7'  ''  "^^  ""'^^'  *°  "^  P^^" 
stead  of  the  primary  assenLn;  f^rng^S't  .e^ir'Tf  ^  ^'"  '""^"  '"" 
assertion  independent  of  the  answS  to  SI  iS-  "'  *^  ''""°  l'"'""'y 

l^ose  the  witness  is  asked  (on  cZla^^^^^  ^1"««^'"»'    Thus.  s„^ 

Lave  a  wart  on  his  face ? "  Ld "rwerT .'Nr' ^h  '"i '■  " ''''  ^''" "''•^"'"'^"^ 
A ;  he  is  then  asked  the  warning  "uesL^Ll  !'  "  ^"'""^  ''^'''''^ 
a  time  and  place  that  the  assailant  did  Lv  ^?  "",'  '"''^  *°  '"^  "  «»«='> 
-vers  "No";  the  opponent  then  prov^^^  ''"  facu?"«„d  a„- 

tion  lies  between  the  assertions  A  and  I' -hi  "     ^  "^  "'*'  co.itrndic- 

wart;  he  formerly  said  that  th  re  w^s  1;  r"  T.^''  '''''"  ^^  "" 
■■■aterial.     But  suppose  that  tlTnr  '         ''""tradiction  is  clear  and 

--"ly  theprelinu„a7o"wLl?ou?tTo7.n'"':  "'"^'^  ""«  ''^''^^'  «-> 
"ppears(.-..  he  no/says  tha  he  d^not"  ^^  =  ^'^  •'"''''"''  "  '^'''  «"  «"- 
prove  that  he  did  make  ^  But  th°ir  at "  T  "*'""'"'•'•'*''"«  "''^"^ 
S  1000)  and  not  a  self-contradicH^n  ''"'"^  contradiction  (««fe, 

point,  for  the  fact  of  S^tr;:kr:rr"'f  '  ;"'°"  ''.  "''""^  -"''^-' 
immaterial,  and  the  only  thinTfhrt Ts  ?naL  LT  ..^  ""'  ""  ^"^  '^  *''"»/ 
nnd  upon  this  point  he  has  a^^y^et  on  he  stnd  i  ",  '^"'^''"'^  ''  '""^  ^'^^' 
.-uld  serve  as  the  basis  of  a  self-contSron  T."  '"'''^^^"i™  «^«»  which 
Lis  former  remark  is  therefore  mSS.  ^'>^«•^'""«'°  t««timony  of 
tradiction.  and  is  merely  on  ;:ir;S  tlTcll" :^"'^^^  "°  ^^"■^- 

'I.ere  was  a  plot  to  kill  your    husband    m^^!  .^''^ '*"'  ^  ^Is.e  Ross,  •  I  sent  you  word 
'■■other?    Clearly  not.    U  wLconSt  top^^Z^l'  "^^ 

ITovc .  by  the  acts  or  declaration,  of  tl^  deS^  ftw!  "  'I'  ^'  *»-^  '"'"»*'«'" '» 
g^ret  Kelly  heard  the  defendant'.  deckS.  eWdencirr^r^"'  *"  P™'*  '»'«'  »'«"•- 
..sked  a.  to  thew  matten,.  and  denied  she  ZMhu'^  P'"''-  ^"'^' »'«»  «l'e  been 
.l.e  had  elsewhere  stated  that  IS  helrl  enSan':  ^^  ""T''''^  ''^  «'"'*"'^  •'"»" 
l^rmit  her  to  be  contradicted  by  a  .tatem^nt  thit  Z  *  7^'-  IfK  ''««''"-'»'io"«-  But  to 
«0Dt  her  word  that  thew  wa.  .  pL  ete  iTtn  „o  ^^k,  •  '""'  '°  ^^''  "^  "^at  »he  had 
i^  What  was  the  fact  embodied  in  hlV.  "°P°"''''«  "«*  P'oper.  The  exact  test  hew 
Kl-ie  ^  word  that  the^.^o  e"""^  ^^^'''^f'  J^--  That  she  h^d  L.U 
W  a.,  this  fact  _  her  n,e«,  rtatement  to  EWe  r1  tht  ^  ''"  """  '"'"'  "-  "  P'°t-  «»«• 
t.ve  f«,t.  relerant  to  the  guilt  or  iuno^nc^  of  t^.  H  f  "l'*"' *•".»  P'°''  etc.  -  a  substan- 
1-ved  a.  a  part  of  its  ca^  i„  ob^U    ZtM^j^^T^  *'""  ""  ''"'«  """"^  »-- 
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I  1039  TESTIMONIAL  IMPEACHMENT.  [Chap.  XXXIV 

§1039.    Pr.Umi««3r  Qa.Mon  not  n.o««iry  for  B«pr,«lon.  of  Bl..,  for  « 

ZwT  nri^f  Jf     '    '  •^q">"ng  «  preliminary  warui„«  does  not  on  principle 
apply  to  proof  of  expressions  of  bias,  although  n.any  Courts  so  extend  u.» 

(2)  The  rule  applies  only  to  the  discrediting  of  a  witness,  and  not  to  the 
use  of  a  party  s  admissions,  whether  or  not  he  is  also  a  witness.' 

Ill  ul  ^vT""^  '^'T"  ^''^  '"^^  ^°^'  °"'  ''PPly  t"""  '^'^•^"sed's  coDfession8.3 
(4    But  It  does  apply  to  the  impeachment  of  one's  own  witness,  and  not 
merely  of  the  opponent's.* 

4.   What  Amonnta  to  a  Belf-Contradiction. 
§  1040.   T«or  «.d  ror«  of  the  Incon.l.t.nt  SUfm.nt  (Uttwrnc.  nnd.r 
Oath.  Admuion.  and    Confe-lon..  Joint  Writing..  Incon.Ut.nt   Behavior) 
(I)  In  the  present  mode  of  impeachment,  there  must  of  course  be  a  real  in- 
consistency between  the  two  assertions  of  tlie  witness.    The  purpose  is  to 
induce  the  tribunal  to  discard  the  one  statement  because  the  wiLss  has  alL 
made  another  statement  which  cannot  at  the  same  time  be  true  (ante  5  1017) 
Thus,  u  is  not  a  n.ere  difference  of  statement  that  suffices ;  nor  yet  is  an  ab- 
solute oppositeness  essential;  it  is  an  inconsistency  that  is  required.     Such 
«  the  possible  variety  of  statement  that  it  is  often  difficult  to  determine 
whether  this  inconsistency  exists.    But  it  must  appet^r  prima  facie  beforo 
the  impeaching  declaration  can  be  introduced.    As  a  general  principle  it  is 
to  be  understood  that  this  inconsistency  is  to  be  determined,  not  by  individ- 
ual words  or  phrases  alone,  but  by  the  whole  impression  or  effect  of  what  has 
been  said  or  done.    On  a  comparison  of  the  two  utterances,  are  they  in  effect 

not  8ai<l  that  he  knew  the  carriage-bolt  liad  no 
nut  oil  It;  whether  or  not  it  haTwas  material, 
but  tlie  witness  Iiad  not  touched  the  subject  on 
direct  exaiiniiation  ;  his  negative  answer  wax 
not  allowed  to  be  contradicted);  1854,  Bearss  v 
Copley,  10  N.  Y.  93  (iilea  of  ncgliKeut  work  to 
an  action  lor  wrongful  discharge  from  emidov- 
nient ;  plaintilTs  witness  had  not  testified  as  to 
inconiiietency,  but  was  »sked  on  cross-examina- 
tioii  whether  he  had  not  formerly  stated  that 
plainti  r  was  neglifp-nt ;  exclude,!,  because  no 
contradiction  was  inrolve.1,  and  what  he  for- 
merly said   was  otherwise  immaterial);    1898 

^;«  W^M**'  l^  ^'"'-  ^'\*'*'  ««  S-  '^'-  *«8 
1898,  Welch  v.  State,  —  id.  —  ,  4t»  S  W  812  • 

1898,  Hoy  v.  State,  39  id.  340,  45  S.  W.'  916' 

Ihe   Courts  are  perfectly  clear  on  this  iminf, 

Ihe  only  error  of  which  any  trace*  appear  is  the 

supposition  that  the  witness  must  have  made  his 

primKry  assertiou  upon  the  direct  examination, 

and  that  unless  he  lias  there  touched  uiwn  the 

subject  the  contradictory  statement  is  not  ad- 

rnissi Me.     But  this  is  not  neces«,ry.     It  is  ,k>s. 

sibb  (though  not  usual),  as  in  thi  illustration 

above  used  m  the  text,  that  the  assertion  to  be 

contradicted   may  have   been    brought  oat  on 

cross-examination  ;  the  only  essential  is  that  it 

should  have  dtalt  with  a  material,  not  a  eolUt- 
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eral   matter ;  and  many  material  assertions  mav 
iirst  come  ont  on  cross-examination:  1884   S.l"- 

.T."-  •^°"a'^'„"i.*^'"''•  ""•  «7;  and'cass 
cited  o«fe  S  1020.  It  must  be  added  that  o.ru- 
sioiially  the  answer  to  the  preliminary  uiirstioi, 
»««y  te  matenal,  i.e.  when  the  witiii^  ,l.„i..s 
,-,^ff  „  '"?:i''.»/'«rt»',n  renwrk,  this  remark,  i„ 
Itself,  may  he  indeiKindently  material,  and  th.r,.- 
fore  Its  utterance  may  be  shown.  But  this  U 
rare,  and  in  any  caae  does  not  constitute  a  Self- 
Contrmliction  ;  it  is  merely  the  or«linary  case  of 
proving  aga.nst  the  witness  an  error  of  Lt  on  a 
material  [Kiint.  Thus,  in  proving  former  .v- 
pressions  of  Bias,  which  the  witness  now  denies 
having  made,  it  is  simply  a  case  of  provinK  a 
material  fact,  the  fact  of  such  expressions  Wng 
otherwise  admissible  ;  hence  it  is  not  necess,.rv 
tJT  'A.'"*?  ■.™"f  of  Self-Pontradiction  bV 
insisting  that  he  should  somewhere  in  the  couisl. 
biased  *  asserted  that  be  was  not 

'  Cases  cited  ante,  %  95S. 

•  Cases  citeii  post,  §  1051. 

For  the  question  whether  an  inndmiiuih> 
nrTsSi^  »«  """^  "  •  •«lf-cout«dicti„,, 

♦  Casea  cited  ante,  {  906. 
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inconsistent  f    Do  the  fwn  .,^      •  '  ^^*^ 

inconsistent  beliefs!  "P««'°»»  «??«"  to  have  been  produced  by 

1858,  Clifont,  J.,  in  U  S  v   H^ 

2-.  may  he  off/redlo'".^?  h;rt't.!Sv'?^'l*''«  "'^'^-^  t^^"-  HSt' 
the  testimony  offered  should  have  «  tende^t    "tatement.  and  it  «  only  neieMary Xt 

.1:  r:™'^!::?"'"""""' " "» "»■  •»  -«„.,,  ..^ ,,,,  h.v, 

«..«.  „,  ,„  „„„p,;^ ,  j;yj»jn.  onlmwy  fetter,  .,  it  „.,  i.  .  ,J^ 

1    Tl..    f.ll 


I   H.4S.   rrr(.ev^?a  'letrruk    "^'.""'r"' 
"mounting   to  i  co"™dic(ion  ^h"  ^8**''"- 

':>■ 'Mp*-"  of  in.onsiste.rv  it   i' *!? ''•''f  »"°."'" 


3:ir,  330  ("in  their  »,iV^^„.-  ^"^'^'  'O*  "»• 
tl.e  letters  w-n,  n  eonfl.V  •  "  .JT  •.?■  P"'''"'-* 
llo'mer  l.  Oront,  143  id  i«  «  ^''tT*'*'  '8«8' 
'I'lcntlant  havin,,' denied  th«t  r  '  K^^^  <"'« 
I'tU.™  declarin/hlm  to  tJtZ'"  ^V^^"^ 
"Ithoiigh  not  Rddre«ed  to  tl,  ,'^f«.  «d'>''tted, 
Tinkle|au«h  ."rS,  ^  1,^  ^''3'^'"? '  18.«9. 

1S4-8,  WeatKead  .  Cr'S^H"  T"«''> ' 
•.'M(thedeclamtion8of«,tntl'.-  ""!"'*•  ^^2. 
•'■e  will  did  notTo  lol  hI'dX* i*'"'''^*''''' 
""t  received  to  con  rTl.v.  .''."''^'■"•"""•tions, 
■lie  Probate  Courfuhwf'    h.a  attestation   in 

volve<l  te,t"nony  that  tb!  H  ''*'  °"''  •""«  "'" 
or  a<know:edRe°i)  <»"eunieut  was  aigned 

Case  ..  BuZr^"54  if  mo   7  v"w  '/,=>  =  "«" 
;tw»sdo„,,tf„,\,,,i"i««y,,^^Vl;m(^^^^ 

1»^  1871,  WrM^;e  yb7'M"°'''ii'''  «  '^"• 
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43  •  182«  '1       u'  ''"'•f'"''!  "•  Kice,  2  Uev  *  n' 

ik'itah^;:"'s;«^r7^'  v^  .?f  •''*'?= 

IVavia  r.   Brown  '^P,    fi  ?  ."-.^^S;   1862, 

Kvjn,^iil^o'„:'?etrM7"--^'''«'«; 

tran.,  anTit"i,"hVr,ir''""''l"r"  ♦«  «•«  '"n- 
haveC  to  i:&d'"^*Jy '''■■»  lK.int.l,oula 

in.tanoesof  theu»ofa«^  °"!",'  '^"'"  "•'ditional 

•ucceetling  noteaTbut  di^,?„    "t"'?"^  "'«  th« 

formerhrialV'',1^9''''X''  ""'"o™  "tatenfeV J  o"i 
iro  (prior  Hwoni't.;^' *!''"'"•  ^  "«"•  166, 
".ittej);  18H  Southern  Kr'?-  """.I*'  "''- 
«3  Kan.  414,  418  3B  pln  -<..  /  F""  "■  '»""«'". 
<«ition  is  not  filVl^ ',  '?'.l'>"">Kh  the  de,-' 

i;'"  -  Ke„n«.y"forMi'^.'"r34'";y  A''^'  'i 

(preliminary  deposition)-  isss  sV.  Z  *°' 
29  S.  C.  201,  228,  7  S   p    M«  V  1",""  •''•  ''"""• 

«ho«„  ,0  a  ,d  aeknowl^^  T  "'  "'-"•  »" 
-ployee.  w.^  .-t'tT."ra  r^  Z%tX 


■if 


:m, 


ii 
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TESTIMONIAL  IMPEACHMENT. 


[Chap.  XXXIV 


(3)  The  contradictory  utterance  may  be  a  party's  admiuions,  and  are  usabl.' 
in  either  character.*  Whether  the  confessions  of  an  aceused.  when  inadmis- 
sible as  such,  may  be  used  against  him  on  tlie  stand  as  self-contradiction*, 
has  been  a  matter  of  controversy.'  But  a  witness'  confessions  of  perjury 
ought  undoubtedly  to  be  received,  under  the  present  principle.* 

(4)  The  utterance  may  be  in  the  form  of  &  joint  statement  by  the  witness, 
.signing  a  document  with  other  persons.'  If  the  statements  did  not  accurately 
represent  his  own  belief,  he  may  absolve  himself  by  explanation  Ivost 
§  1044).  ^^  ' 

(5)  The  inconsistency  may  be  found  expressed,  not  in  words,  but  in  conduct 
indicating  a  different  belief.* 

This  sort  of  evidence  is  sought  frequently  to  be  used  against  value-witnesses 
and  is  perhaps  not  sufficiently  favored  by  the  Courts.* 

§  1041.  Opinion,  aa  Inoonaiatent  A  common  difficulty  is  to  determine 
whether  some  broad  assertion,  offered  in  contradiction,  really  assumes  or 
implies  anything  specifically  inconsistent  with  the  primary  assertion.'     The 


and  was  inconsistent  with  his  testimony ;  held 
improperly  excluded  by  the  Court  below) ;  1861, 
Thayer  v.  Gallup,  13  Wis,  641  (even  one  not 
used  because  of  the  witness'  personal  attend- 
ance). In  rittsburfj  *  C.  B.  Co.  v.  Andrews, 
39  Md.  3S4  (1873),  the  im|>eauliing  witness  was 
examined  on  a  foreij^  commission,  and  by  a 
majority  onininn  the  imi>eachinff  testimony  was 
declared  admissible  ;  why  there  should  have  been 
any  doubt  about  it  does  lint  apiienr. 

•  Cases  cited  poal,  §  1051. 

•  Cases  cited  ante,  §  816. 

•  Ciises  cited  ante,  f  959. 

'  1839,  Attorney-General  e.  Bond,  9  0.  *  P. 
189  (a  joint  affidavit,  only  the  part  by  the  wit- 
ness can  be  used) ;  1884,  Smith  v.  R.  Co.,  137 
Mass.  61  (a  written  statement  signed  by  a  physi- 
cian-witness, though  also  signed  by  a  physician 
employed  by  the  opponent,  adinitteil);  1889, 
Phillips  tt.  Marblehead,  148  id.  329, 19  N.  B.  647 
(value-testimony;  to  contnvlict,  the  reconl  of 
the  selectmen,  awarding  damages  for  the  same 
land,  and  signed  by  the  witness  with  the  other 
selectmen,  was  excluded,  becau.se  the  reconled 
damages  did  not  necessarily  represent  hia  indi- 
vidual opinion  of  the  amount  proper);  1900, 
Healoy  ».  R.  Co.,  176  id.  440,  57  N.  E.  703 
(time-book  turned  in  by  a  foreman,  though  not 
made  by  him,  admissible);  1891,  I>.iwson  v. 
Pittsburgh,  1.59  Pa.  817,  32d.  28  Atl.  171  (wit- 
ness to  lietterment ;  re|iort  of  viewers,  of  whom 
he  was  one,  receiveil).  Tiie  following  distinc- 
tion seems  sound  :  1899,  Bw^lcer  ».  Cain,  8  N.  P. 
615,  80  N.  W.  805  (rannsel's  argument  befoi'e 
jnry  in  a  prior  litigation,  as  to  ownership  of 
wheat,  not  ailmissible  to  impeach  him  testify- 
ing as  plaintilf  claiming  ownei'ship). 

'  1798,  Di-Sailly  v.  Morgan,  2  EUp.  692  (con- 
tradicting the  teacher  of  a  school,  who  testified 
to  the  goo<l  moral  inflnence  in  the  school,  by  a 
letter  of  his  own  to  a  former  pupil  containing 
many  immoral  passages);  1899,  Huff  v.  Sbite, 
106  Ga.  432,  32  S.  £.  848  (rape  complainant's 
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attempts  to  settle  the  prosecution,  admissible  on 
cross-exaniinntioii);  1876,  Wallace  v.  K.  Co.,  ll.i 
Mass.  91  (that  a  plaintitrwho  had  testified  tli.!- 
he  was  coiilined  to  the  bouse  by  an  ii  j  .ry  fn, 
six  months  was  within  that  time  seen  walkii,  • 
the  streets);  1896,  I.^-wis  v.  Gaslight  Co  I  ^ 
id.  411, 43  N.  E.  178  (an  exjiert  testifying  to  '!,•■ 
Jiroper  mode  of  work  was  allowed  to  be  ask.  I 
about  other  occasions  when  he  had  done  )i 
differently) ;  1896,  Boniieniort  t>.  (Jill,  il,.  4;. !, 
43  N.  E.  299  (witness  to  a  testator's  iiiai|)iiiiiv  ; 
the  witness'  former  treatment  of  him  as  coii:!!'!,- 
of  business  admitted,  but  not  as  necessarily  "n  I 
always  contnulictory).  Further  illustratii>iis  .  i 
this  kind  of  evidence  will  be  found  antr,  §§  ■•T-',- 
291,  where  many  of  the  instances  would  hv 
equally  available  against  a  witness. 

•  1869,  Swan  v.  Middlesex,  101  Mass.  174, 
179  (a  witneaa  who  thought  cutting  off  the  fn.iit 
of  an  estate  would  improve  the  value  of  it. 
asked  what  would  induce  him  to  allow  vA- 
ing  his  own  frontage  j  held  irrelevant) ;  187  i 
Miller  v.  Smith,  112  id.  472,  476,  476  (li.i.' 
a  witness  had  testified  that  a  horsa  was  w(iit!i 
$9,000,  and  on  cross-examination  the  quis 
tion  whether  he  would  give  $3,000  for  it  w:n 
held  to  be  a  proper  matter  for  the  judge's  'li> 
cretion);  1833,  Daniels  ».  Conrad,  4  Leigh  4iij 
(that  he  ha>i  offered  the  same  land  for  sale  .it  ,i 
value  lower  than  his  estimate  on  the  staii.l ; 
admitte.1,  "though  it  might  not  be  as  atmiiK  .,-! 
the  evideni-e  of  his  declarations  [of  actual  valvM  ]. 
because  he  might  be  asking  a  lower  price  tl.:iii 
he  really  thought  the  i>ro|ierty  worth  ').  Omi 
pare  the  cases  cited  in  the  next  section. 

*  Sundry  illustrations  ;  1892,  Youngu.  Rra.I\ 
94  C«l.  130,  29  Pac.  489  (assumjisit  for  mcnv 
loaned  ;  defiindant's statement  that  hewasthimk 
ful  for  certain  services  of  the  plaintiff  and  wnul.l 
reimburse  him,  excluded);  1869,  Robinson  . 
Hutchinson,  31  Vt.  449  (witness  to  a  will's  rv 
cution  ;  a  statement  that  it  was  "  a  sort  of  l«iv  s 
will,"  admitted) ;  1891,  SUte  v.  CoelU,  3  Wa>!i. 


'  il 
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usual  case  of  this  kinil  i.  »!.»*    i 

the  controversy,  which  is  now  okldSs';'  "*'?"'"*  "P°"  '»•«  ""^^ts  of 
specific  matter.    Thus.  A  tesUfieVf^r  S  *''"*'  *''°  ^'"^  ^^^^^^  to  a 

ant  near  the  scene  of  the  a^d  /rst 'r^T  ^' '^"^ 
elsewhere  declared  that  he  is  sure  that  the  defLf'^'^  *°  ''^"'^  *»''''  ''^  ^as 
m.ssible  ?    The  usual  answer  oflme  clrff    f^°'  "innocent;  is  this  ad- 
be  excluded  because  it  is  mere  onTnio^?      ,."*,"'  the  declaration  should 
(1)  because  the  declaration  TnotSd^r  '  V^^    ^'^'^  '«  "''^"-''d. 
therefore  the  Opinion  Rule  has  no  aSad^rirpTK  ^""''''  §  ''^«>-  """^ 
.on  m  ,ts  opinion-aspect  is  not  conc^Jnid  «„h  •     ?-^^    ''^"''  "'°  '^^'=1'""- 
it  contains  by  impli^tion  som Ho^Si'' °^ 'T'^"*=^  ""'^  «°  ^"  »« 
the  only  proper  inquiry  can  be    Is  tlr«  °^k'''?°"  °^  ^'><=^     '"  «bort. 
opinion  on  the  general  question  «ol,."""  *''"  ^'°-'''>  statement  o 
with  the  other  aLrtion'ma  e  onT  Zd'f  T^k  ""  °^  '^"^^  "--»'- 

--eaehed.    .llCourKrc:^^^^^^^^^^^ 


t«eiH«l  to  tl,e  .-irn  1:.!.?.""??' ;  «  brokerO.     ,itn««  to  .h.*'";..?.^.^''-  I*.    2  Pac. 


t«eiHe.l  to  the  ciro,m„t.nces  o"«,i  X^^^"'^- 
•rul  to  hU  «yi„«  that  hrcons.!^' t^K;:!:?" 


with  the 
1.:    188«, 

18B8,  Frankhn  i;.  Com..  lOS  Kv.  iZTik  fiKv 
■        X.  to  3!f:!l.?.'.-l*'!',  •'«"'.?««  defend. 


'.  State  ■     8  A      si"  24  ^.^'r^M,'"'-  ^'■"•"  «"»  ^  Com  "«_  M  ""'  I'i  "s^'r"-'") '  " 

Ponenfa  witnea,  h^^'ifj^:  "  <"«  ,"••  op-  dcfrud.nt  hid  a  bid  oZ:  th^.'  ^  <*^",'  ^  - 

testify  for  the  opponenr.IltS?;"^?^''. '',<'' j"  *«"'  with  him,%T„de'^-;''S^.  'mI/o  Zl'*" 

Myers  r.  State,  43  Fla    600   <^^  aZ  A:!.  V^r'  Kingalmry.  58  Me   241  /■  Ttll'  """-State  v. 

ne«.od..fn,d.„V..dmLS?i.!?;J?5<'">  "e/er-o^d  have  done  •/!'f"!*ltri'hti'»t'' he 

(lef, 
'■"/ 


Myers  r.  State,  43  Fla    600   "Ji  a/^^oV,  .'X^'  Kingalmry.  58  Me   241  /■  ^^l'  """-State  ». 

J^i  ■•  1901.  S-S^o  "o  V  0*0  '^'^'"H'  ^^^f^MV^irtV  =  ""T  *S*""y'"8 

in  Oa.  312,  40  8.  E  259  >««  X.^!  "•.I™"*'",  diwredited  by  conf^lm.' „f  k'      '  °"?,'"^  ">  '« 

motive  ;  to  -ontradi^t  .  wit„^„  ?  T*  ^^  '  '°<»-  en^neoua.  m  fa? .sTw«.     "  °""  ?"'"  '  r'"»ly 

to  negative  the  wtl  ng  ofT  bv^h^"  ^'""''?«  cl...ivegjil~,  ^^".  ?8«ri,"r"""'  °£'"'  «• 


to  n.'gHtive  the  aett  ng  of  fire  bv  th.        •'""''?«    '='"«'^« P>ilt)   la»  •  ISBr^'r"''"'  °£  ^'^ 

1209  '  •*«•*•  U8  (ownn- 
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as  other  opinions  ordinarily  admissible,  if  inconsistent  with  thos«  expressed 
on  the  stand,  are  receivable.' 

§  1042.  8U«no«,  Omiuioiw,  or  Ha(atlT«  StatMnents,  u  Inoonaistant ; 
(1)  BUenoe,  eto.,  u  oonatltntlag  tba  Zmpaaohlnc  Btatmnant  A  failure  to 
assert  a  fact,  when  it  would  have  been  natural  to  assert  it,  amounts  in  effect 
to  an  assertion  of  tlie  non-existence  of  the  fact.  This  is  conceded  as  a 
general  principle  of  evidence  {post,  §  1071).  There  may  be  explanations, 
indicatbg  that  the  person  had  in  truth  no  belief  of  that  tenor;  but  the 


•hip  of  a   piano  was  in  inue ;  the   plaintilTa 
tUtetriviiU    that    ahe   won   nut  uwiier,   admit- 
tej;  "the  test,  in  auch  a  caae  as  the  present, 
tit  the  purjxwe  of  contradictin);  the  testimony  of 
a  witnesa,  is  whether,  by  common  ex|>erience, 
liitfereiit  statements  would  nn-an  ditfrivut  p<wi- 
tionn  tiikeu  as  to  fact  foundiitioin,  rather  than 
.H  to  the  law  eimclunions  ") ;  1002,  Whipple  v. 
Kill',  18u  id.  477,  «i  .V.   B.  5  (witness  lo  a 
Htreet  accident,  tcstifj^injj  that  there  was  no  ob- 
KtriictioH  of  defendant's  view,  allowed  to  lie  con- 
tniiiieted  by  his  statement  that  the  defendant 
was  not  to  blurne  ;  "  the  ipiestiun  is  whether  tlie 
speeilio  facts  testified  to  lead  so  directly  to  aeon, 
elusion  that  it  is  obviously  unlikely  that  a  man 
will  believe  a  eoiitmry  conclusion  if  he  Lelii'Ves 
the  s|icciHc  facts";  Com.  v.  MooneT  doubted)  ; 
ilirh.:  )8t)4,  IJeaubien  ".  Cicotte,  12'Mich.4S7(a 
physician's  opinion  of  a  testator's  sanity  contra- 
diete<i  liy  his  former  opinion  that  tlie  will  was 
n"t  worth  a  snap  of  the  Hnsers  ;  allowed)  ;  1882, 
People  V.  Stackhouw:,  4»  id.  7tf,  13  N.  \V.  3tf4 
(an  c'xpression  of  suspicion   u|ion   the  ({enerat 
KUilt  of  the  defendant,   for  whom  the  witnesa 
testifie.l;  excluded)  ;  189.1,  McClellan  i).  K    W 
*  B.  I.  K.  C.,.,  105  id.  101,  62  N.  W.  102.i  (an 
inconsistent  opinion  as  to  negligence,  admitted. 
Hooker  anil   Grant,    J.!.,    diss.);    ifo.:    1881, 
State  V.  Talliott,  73  Mo.  347,  360  (the  uiiostion  of 
.Mnnshowcr's  cise,  Md.,  left  undeeideil);  Xtbr. : 
1897,  .lohnstou  v.  S|>encer,  51  Nelir.  198, 70  N.  \V. 
932  (fal.se  representations  in  a  sale  ;   u  witness 
to  the  conditions  of  the  business  soM  ;  whether 
he  had  said  that  this  suit  for  false  representa- 
tions Wiis    an  outri.ge,   excludeil   an   opinion) ; 
\%ti,  Ziramennan  v.  U:»iik,  69  id.  23,  80  .V.  W. 
54  (ownership  of  a  note;  that  witness  had  in- 
consistently    asserted     ownership,    admitted) ; 
N.  U. :  1860,  Jlnte  v.  Nute,  41  N.   H.  71  (an 
opinion  on  the  m.'rits  of  the  case,  where  tlie  iin- 
inication  was  iadelinite,  excluded)  ;  1862,  City 
Biink  V.  Young,  43  id.  460  (an  opinion  on  tho 
merits  of  the  caae,  excluded);   X.    Y.i  1857, 
People  V.  Jackson,  3  Park.  Cr.  597  (the  prosecut- 
ing witness  in  a  larceny  case  had  said  he  diil  not 
think  the  defeniLant  would  dj  anvthing  wrong; 
admitted) ;  1863,  Patchin  v.  Ins.  Co.,  13  N.  Y. 
270  (opinion  s.s  such  is  not  excluiled) ;  1874, 
Schell  V.  Plumb,  55  id.  599  ("an  opinion  ex- 
pressed  by  a  witness  u|>on  the  merits   is  in- 
admissible," because,    apparently,    it  docs   not 
necessarily  involve  an  assertion  as  (o  the  particii. 
lar  fact  testiliea  to  ;  here  "  the  plaintiff  ought  to 
have  $1,000"  was  held  to  involve  such  an  asser- 
tion) ;  1880,  Mayer  v.   People,  80  id.  377  (false 
*epre9entation8 ;  a  witness  for  the  defendant,  cor- 
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roborating  his  claim,  asked  whether  he  had  not 
•aid  that  tl  j  defendant  had  lieen  guilty  of  a  great 
wrong,  had  acted  like  thieves  ;  held  projicr,  two 
judges  dissenting) ;  S.  D. :  1897,  State  v.  David- 
son,  9  8.  D.  664,  70  N.  W.  879  (mere  opinion 
excluded  ;  here,  that  a  witness  to  disprove  mo- 
tive had  said  that  he  was  convinced  the  def.n.l. 
•nt   hail  killed   tho   deceased) ;    TVin.  ,•    1871, 
Sellars  v.  Sellars,  2  Heisk.  430  (attesting  wit' 
ness'  declarations  of  testator's  insanity,  admit- 
ted,   as  contradicting    his    attestation)  ;    1897 
Saunders  v.  R.  Co.,  90Tenn.  130,  11  S.  W.  1031 
(matter  of  opinion  as  to  the  fault  of  an  injured 
party,  excliuleil) ;  U.  S. :  18.13,  U.  8.  r.  Ilnlmis, 
1  Clitr.  116  (the  witnes.s  bad  said  on  boanl  ship, 
"I  livlievo  the  captain  is  crazy,"  but,  Iwforc  the 
trial,  that  the  captain  "was  no  more  crazy  than 
he  was "  ;  admitted) ;  1903,  Chicago  &  N.  \V 
R.  Co.  V.  De  Clow,    —  C.  C.  A.  — ,  124  Fed.  1 12 
(that  he  "ho|>ed  the  plaintilfwonhl  not  reimrt  ' 
a  certain  jar  of  the  train,  admitted,  to  impea.li 
a  conductor  who  had  testilied  denying  the  j:ii) : 
>Ki's.  ;  3903,    Lowe   v.    .><tate,    —  Wis.  —  ,  tnj 
N.  W.  417  (assault  with  intent  to  kill ;  dcfeiuv, 
insanityj  witness'  prior  contradictory  statement 


(r,.r. 


as  to  defendant's  insanity,  liehl  admissible). 
•  1872,  People  v.  Donov.in,  43  C»l.  lti.1 
raev  opinion  as  to  saaitv) ;  1851,  Slate  v.  \Vw,\. 
sor,  5  H.irringt.  512,  526  ;  1881,  Oiiitean's  Tiial, 
D.  C.,II,  1237  (an  ex|iert  witness  for  the  priiseiii- 
tion  on  the  issue  of  insanity  was  allowed  to  lie 
di-scredited  by  the  following  imstal  card  sent  I  y 
him  to  the  counsel  for  the  defence  liefoiv  l»ii,.j 
calleil  by  the  prosecution:  "Accept  niv  conL-rir 
ulations  on  the  manner  in  which  you  have  tlijs 
far  directed  the  defence.    It  may  not  lie  isipulai, 
but  it  is  light  and  just ") ;  1831,  Ware  r.  W.w, 
8  Ureenl.  44,  65  (physicians  testifying  to  a  testa- 
tor's in.sanity  were  discredited  by  former  state- 
ments that  the  will  could  not  lie  broken  on  ilu- 
ground  of  insanity);  1893,  I.iddle  r.  Bank,  l.'S 
Masa.  15,  32  N.  K.  954  (physician's  inconsistent 
opinion)  ;  1896,  Silverstein  v.  O'Brien,  16.1  i.l. 
612,  43  N.  E.  497  (a  witnesa  who  valuetl  prop- 
erty as  worthless,  asked  as  to  former  expiTssinns 
iinputing  high  value  to  it) ;  1864,  Heauliieii  v. 
Cicotte,  12  Mioh.  487  (a  physician's  opinion  ns 
to   a    testator's    sanity);    1863,    Sanderson    r. 
Nashua,  44  N.   H.   494  (experts  in   geiienl) ; 
1898,  Brooks r.  R.  Co.,  156  N.  Y.  244,  50  X.  E. 
945  (contrary  opiniim  of  a  physician  at  a  f..i- 
mer  trial);  1897,   Krider  r.   Philadelpliiii,  IsO 
Pa.  78,   36  Atl.  405  (the  official  aa.se.s«ment  of 
property  at  a  smaller  value,  to  contradict  the 
assessor  as  a  witness  to  it*  value). 
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conduct  is  ;,nw«/acM  an  inconsistency     The«,  »« 

of  cases :    (1)  Omissions  in  legal  prSintsr-     J'T'  '°"""°»  '=''»*« 

have  been  asserted  under  the  dLCsu'  "ef  .'^r^T^r'"'  ''""'^  ""'"""^ 

-  stand  at  all.  ^..^^l'^^^:^^^  i^i  ^dVuF 

»  I8M,  ChTle.  ..  State,  36  Fl.   691    18  So         •.  "'^'^ 

intent  to  r«|«  „  J  to  hav.  J,    &""  T',!''     «1'"'«'»'<^^™.tatet"hoirh»r-^  "'""  "" 

the  traiisaction.  it  n.i,,hf  Vl"  "  .'"J" '™"'  »'  '» 


1^7  with  ..^'cIPh'^  'Src'tu  t7:';f,,''^': 

18(6,  Stater.  Wrinht   78  N   f"  jTu /.      •    *^-'! 

.■xiIu.IhJ,  aa  too  indefinitel  •  lir?    a      r    '• 
fuin.,  85  Pa.  619.  so,  /"i^i ^  '5'j  S'-y'  "I'.  "• 


the  tmna;     on'it  miZ  T  "''"""  "•""'  "  "> 

tranMotioi   to  S  1,«  n      "."'  ■'""•."  "^   "'« 
1  "   """-n  lie  now  teKtihea'i-  iton 

BnK^.an.  ..  Faye,« cather,   140  id    ili  '4  «"g 


«hich  Iiicpstiious  adulteiv  Hn,l  i,.„       1       '  '" 


„  i.i    i."  •""  l!™unas  w 

;<"»',  Sf  1066,  1072      "^""P"^  ♦*"  ««•«  "ted 


the  trial,  of  hi,  vario„,™WetUret    '  "*"•"  "'^'^  .-.nu-nh  JA^  ».  ?.  112  (..le. 

bnneinif  ont  new  f«,.f..  i-f  I.       '         "   "™* 

oil  the  factsl  ■  mo    li'.t    ',"""*"  to  l>e  shown 
SI9  22  Pac's  7  fL^^T"'  "•  '^^•'''''  "  Co'"- 

Com.  ^  Hai;ra.%%ir6r;'.vs  'r; 
werSioV!rii:srZn'sl!jj;jh: 


testimony'-     18^96    BoL"™"'?'  »''  -K'aliry  hia 
milt   ;■•  mu/    «i  "  "  ''"'  confess  on,  ad- 

fact 
.  Sute 

when  ■orher7,;,4;„,"wZ'»'^  "•  f  ^'=^  (""""^ 

in„..eh .  ,r.^rtingTyr;^r„:^^  "oi'ir;" 

frndants  ai'tl-    issd    IT    a         S     ■     *"*  ^'- 
ci[de  of  {  1072    LL   "ii  '        ■'  °°  *''«  P""- 


Atl    110  (Ti  ;":••"*  appeal,  72  Conn.  305   44 

trial  "h^n'-  tL\i„,':";Ta  ^^  t"*:  r 

.«ate,of  the  defenda^t.^tj«"h  I'tTn' ".";•,£« 
preluninaiy  ex.min.aon,  hiUVu^l  ^  hi. 
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much  depends  on  the  individual  circumstances,  and  in  all  of  them  tl  i 
underlying  test  is.  Would  it  have  been  natural  for  the  persoa  to  make  tli  j 
assertion  in  question  7 

§  1043.  Bmm:  (2)  ailsBoe,  MOh  ■•  ooutttntlag  the  Tsstiaony  to  b« 
lapeaoked.  It  ought  to  follow  that,  where  the  witness  now  claims  to  b« 
nable  to  recollect  a  matter,  a  former  affirmation  of  it  should  be  admitted 
as  a  contradiction.  But  CourU  have  usually  forbidtlen  this,  because  tlie 
improper  effect  is  apt  to  be  to  give  a  testimonial  value  {ante,  §  1018)  to  the 
former  statement ;  its  aspect  as  n  mere  contradiction  being  naturally  over- 
shadowed.' This  is  well  enough  as  a  caution.  But  the  unwilling  witness 
often  takes  refuge  in  a  failure  to  remember,*  and  the  astute  liar  is  souietiuies 
impregnable  unless  his  flank  can  be  exposed  to  an  attack  of  this  sort.*  An 
absolute  rule  of  prohibition  would  do  more  harm  than  good,  and  the  trial  Court 
should  have  discretion.  In  general,  the  risk  (above  noted)  of  permitting  a 
testimonial  value  to  be  given  to  the  extrajudicial  assertion  is  greater  for  a 
witness  examined  by  a  party  calling  him,  while  the  necessity  for  using  them 
to  expose  a  false  witness  is  greater  for  the  opponent  of  the  witness ;  and  tlie 
usual  practice  should  follow  this  line  of  distinction. 


behalf,  which,  howerer,  they  •ftenrardi  did  at 
the  trial ;  pxuluded);  1896,  Coiu.  v.  Smith,  163 
Mum.  4U,  40  N.  E.  189  (Allen,  J.:  "The 
judite  riiletl,  in  effect,  that,  where  a  defendaut 
now  testifies  that  be  is  innocent  of  a  crimiDal 
uliargi',  the  fact  that  he  boa  hervtofore  nfuaed 
tu  answer  in  relation  to  the  subject,  on  the 
l^und  that  his  answers  might  tend  to  crim- 
inate him,  may  be  cuiisidered  as  bearing  upoD 
the  crediliility  of  Ilia  pnaent  testimony.  Tb* 
•lefcndaut  in  such  case  now  says  that  he  is 
innocent.  He  formerly  did  not  say  that  he  was 
innocent,  but  that  he  would  not  answer  lest  he 
might  criminate  himself.  This  fact,  though 
o(ien  to  explanation,  has  soma  tendency  to 
throw  a  douht  upon  the  truth  of  bis  present 
testimony,  and  tliu^  has  some  bearing  upon  one 
material  ipiention  ;  namely,  the  tmthfulneaa 
of  the  witness  ") ;  1896,  People  v.  Wirth,  108 
Mich.  807,  66  S.  W.  41  (that  a  witness  for  the 
defendant  saw  the  defendaiU  bound  orer  and  did 
not  at  the  time  tell  what  he  now  tells,  namely, 
that  another  person  was  the  gnilty  one,  art- 
mitteil ).  Compare  the  casea  cited  pod,  1 1078. 
For  the  bearing  of  the  privikgt  againtt  lUf- 
eriminatim,  aa  prohibiting  the  use  of  the 
aecutaei  silence  against  him,  tetpotl,  f  2273. 

•  1788,  Warren  Hastings*  Trial,  Lorda* 
Journal,  Feb.  29,  April  10  (a  question  aa  to 
farmer  afflrmative  testimony  of  a  witneaa  who 
now  "disclaimed  all  knowledge  of  any  matter 
so  interrogated  ",  excluded) ;  1820,  The  Queen's 
Case,  2  B.  &  B.  299  (when  a  witness  testifiea 
that  he  does  not  know  or  that  he  doea  not  re- 
member the  occurrence  of  a  certain  fact,  tht 
fact  that  he  formerly  mentioned  the  alleged 
matter  in  a  oonveraatioa  is  not  admiiaible) ; 


1898,  Peopla  *.  Dice,  120  Cal.  189,  62  Pae. 
477  (former  statement  of  what  he  now  fails  to 
remember,  excluded)  ;  1899,  Rlckemon  r.  SUU; 
10«  Oa.  391,  S3  8.  E.  039  (denial  of  a  fa.t 
which  the  party  thought  the  witness  wouM 
afBrm  is  not  the  subject  of  self-contradiction) ; 
1895,  Savior  *.  Com.,  —  Ky.  —  ,  33  S.  W. 
186  (testifying  that  he  knows  nnthins;  former 
assertion  of  something,  excluded)  ;  1897,  Ste- 
venson V.  Com.,  —  id.  —  ,  44  8.  W.  634  (tcs 
timony  that  be  was  not  present  at  an  affray  ; 
former  statement  that  he  did  see  the  defencliint 
shoot  the  ilecMsed,  exclude<l) ;  1872,  Sute  v. 
Reed,  60  Ma.  660  (here  the  matter  was  first 
referred  to  on  oraas-examiiiation,  and  the  wit 
neas  could  not  recollect  details  ;  former  detnileil 
statements  were  excluded)  ;  1838,  Stockton  v. 
Demuth,  7  Watta  41  (a  po.sitlve  affimiation,  not 
admitted  against  one  who  failed  to  recollect). 
No  prior  contradictions,  of  course,  can  be  re- 
eeivad  where  the  testimony  contradicted  han 
been  struck  out :  1876,  Mayo  v.  Mayo,  11!) 
Maaa.  290. 

»  Compare  Majocchi'a  "non  mi  ricordo," 
quoted  ante,  {  975. 

•  The  following  raaea  illustrate  this  view  : 
1897,  People  e.  Turner,  118  Cal.  824,  60  IV. 
637  (a  more  poaitire  identification,  admitted)  : 
1860,  Hastings  r.  Livermore,  16  Ony  10  (.i 
former  petition  signed,  showing  a  kuowledxe  of 
a  fact  denied  on  the  trial,  though  the  vitneiu 
said  he  did  not  know  its  oontenfei,  admittnl) ; 
1860,  Nate  v.  Nute,  41  N.  H.  67  (the  present 
atatement  was  merely  that  the  witnesa  did  not 
recollect  a  tact,  and  the  fonner  one  affirmed  it ; 
admitted). 


ma 
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11048 
§  1044    In  ^^  "T"^  ""'  **•  »««— *"oy. 

theeffec.  of  the  ,„ppo.ed  iucon,Tste"Tbv S^^'T'''-  ^«  ««P'«i"  aw«J 
would  naturalJj  «,n,ove  it  The  co^.t«dir  *^  *''""^^'  circumstances 
fac«  that  the  witnew  has  been  of  IZ^'^'"^^  «tateme„t  indicates  on  its 
that  the«  h.  been  -o  Je  S^t  of  *  Jl£:\*'"  '"'J^^'"  ""^  ''>-'°" 
•»  part;  and  t  «  conceivable  thafheTn"'  "•''''^' "' ''"P""""'^  on 
hem^elves  may  turn  out  to  be  suwrfida?  „  l  ""r"^  "'  '»•«  statemenU 
"««n  based  not  on  dishonestror  L  ^'  *"  ^'"'^  "'«  «"«'  "my  have 

"aderstanding.    To  this    nd  [tTs  G  w"?  ';'.  "P""  «  temporar^  mt 
urcumstances.  if  any,  should  t  «^ved  !*       """^  ^"''  "'»*  "'«  -^P'anatory 

ff^^  r^  '",""""  °'  extenuation.    To  Vefut,  th«  *''*"'f  "^  "•""  '^•"  ""«  Pa"y  ^1^ 

§  1045.   Pntttng  in  th«  Whole  of  th 
this  explanation,  it  is  obvious  thatf  throTalUhftTar    I?  """'^^ 


"ckkIs,  1  Cfr.  A  nil  d9a  i.i.       ■'  '  "*."•  "•  »• 

t-liot;i  h  mtl7  „1o  ^^iZ'T  '!"'  """■ 
Mon-  the  DinnUr     1..  1        n*   '^*    <l«e««ed 

Cnp^ll  r.  SUte,  M  aT.'.'*^  fg  fsSb'  ,"^' 
"    Mute,   35  id.    884     S««   /.i    .' ..      '  t^"" 

«'«te  the  rin^U,  diiri^tUf  ^  <'"  ""» 
tnitifv  to  liu  o»n  .f.1  5  ™' one  may  not 
»  liHd  not  to  Xt  «,^l.°'  "','"''  '?»*•  t  1968) 

-:<urr8tti^'^''-^^y 


IBM   V"-»"~>  ;  "»«•  W3,  38  P«c 
1878,  Jonee  r,  SUte,  «4  liid.  473. 
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erroneous  .  ateie?t  in  «  "  \'"«f  "■•  """'"'T 
he  went  to  hi.  ™  „'Jf  "."tr '"  "'f^gxtorie, 

*  E.  Co.  B  PetenL  in  Ki^"  ■  .;!'*•  Fremont  B. 
6.72  (^duc'iion'iThe  tet^r.'""^'  "!,  ^Z  C' 

th.  «m.  rule  for  ximiJonsTi^^'i  lOM?'^ 


hm 
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TESTIMuNIAL  IMPEACHMENT. 


[Cbaf.  XXXIV 


the  witness  wishes  to  show  that  the  true  significance  of  the  (ormur  state- 
ment has  been  distorted  by  a  fragmentary  repetition  of  it,  is  the  addi- 
tion (1  4uch  other  parts  of  the  statement  as  explain  its  true  significance, — 
and  not  the  entire  conversation  or  writing,  which  may  contain  portions 
wholly  irrelevant  for  the  legitimate  purpose  of  explanation.  Such  is  the 
rule  in  England.'  But  in  this  countty  it  is  common  to  say  that  tJu  whole  of 
the  eoiivertation,*  or  of  the  former  teetimonj/  or  the  lUpoeition*  may  bo 
received.  There  is  much  to  be  said  in  favor  of  this  looser  doctrine,  (1)  be- 
cause it  affords  a  simpler  test  and  avoids  a  continuous  and  petty  wrangle 
over  the  various  parts  of  the  conversation  or  deposition,  and  (2)  because  the 
possible  disadvantage  of  introducing  some  irrelevant  matter  may  well  be 
borne  by  the  party  who  provoked  this  result  by  attempting  to  iutniduoe  a 
fragmentary  portion.  However,  the  whole  subject  is  more  fully  devel(i{ie(l 
by  the  Courts  in  dealing  ivith  the  general  principle  of  Completeness,  ami 
the  judicial  explanations  quoted  under  that  head  (post,  §§  2113-2118)  will 
throw  light  on  the  probable  practice  upon  the  present  subject 

§  1046.  Joining  Issue  as  to  the  BxpUnatloii.  When  the  self-contradiction 
is  not  upi^n  a  collateral  point  (ante,  §  1020),  either  party  may  introduce  otliir 
witnesseii  uvon  the  issue  whether  the  utterance  was  made ;  this  is  involved 
iu  the  na*'ue  of  the  case.'     But  whether  additional  testimony  may  be  intru- 


^  1830,  Abbott,  C.  J.,  for  ill  the  iniifn,  in 
Tli«  guei-n'a  Case,  3  B.  *  R.  294  (•dmittiug 
"all  which  hail  oonatitutod  tha  motiTC  anil  in- 
liucemeot  and  all  which  majr  iihow  tha  mewiiDg 
of  the  wunls  rrid  declaratioim,"  but  not  aoy 
other  thiu;(s  wh-eb  may  hare  bevn  said  at  tha 
lunie  tiiii«  ;  aae  the  quotation  anU,  f  058) ; 
1338,  Dennian,  L.  C.  J.,  in  Prince  v.  Bamo,  7 
A.  *  E.  627  (admitting  "  ererythins  laid  "  at  the 
time  "  that  could  in  any  way  qualify  or  explain 
the  atateinent  aa  to  which  he  had  been  croia- 
examiued,"  but  not  "all  that  he  said  at  tha 
name  time  "  ;  in  thii  opinion,  a  Dart  of  the  foi«- 
goinc  opinion,  so  far  only  aa  it  core  on  party'a 
admutionii,  waa  repudiated ;  ae*  the  quotation 
pot,  I  2116). 

•  1853,  Nelson  e.  Ivitaon,  34  AU.  14  ;  1870, 
Washington  v.  Stato,  63  id.  193  (like  8UU  v. 
Winkley,  infra) ;  1863,  Wilhelmi  v.  Leonard, 
IS  la.  335  ("whole  of  the  oonrenation ") ; 
1843,  State  v.  Winkley,  14  N.  H.  491  (inatead 
of  the  nuestion  to  the  impeachrd  witness  being 
confineit  to  a  specification  of  the  original  re- 
marks, and  asking  categorically  whether  he 
made  them,  it  may  ask,  "  wliat  ^id  you  aay  at 
the  time  ! "  thus  bringing  out  the  whole  of  the 
connrsation ;  the  theory  being  that  by  detail- 
ing the  whole  "  he  makes  a  denial  in  substance 
of  h.iring  useil  the  exptmiaions  in  question  ")  ; 
1900,  SUtev.  Saidrll,  70  id.  174,  46  Atl.  1083 
(the  whole,  "so  faraa  it  explainnl  or  qualified 
the  matters  inquired  about,"  allowed) ;  1875, 
Tilton  ».  Beecher,  N.  Y.,  "Official"  Import, 
It.  813  (crim.  con.  ;  Mr.  Samuel  Wilkeson,  a 
witness  for  the  defendant,  was  discredited  by 
ti>dtimony  that  he  had  admitted  that  the  publica- 
tion of  the  chargaa  of  crim.  con.  would  "knock 
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the  Life  of  Christ  higher  than  a  kite,"  meaiiliiK 
Mr.  Beecher'a  hook;  but  explained  that  «)mt 
he  had  irally  aaid  waa  that  thia  result  would 
occur  "  <^thraa  imputationa  were  true  ") ;  186)*, 
State  r.  Pulley,  63  N.  C.  9  (the  witueas  an  ac- 
complice  teatijying  for  the  Statr) ;  1896,  Knii-i  v 
r.  SUte,  02  Wia.  146,  65  N.  W.  848.  Caniinu'e 
the  cases  cited  pod,  |  2116. 

*  1 896,  Lowe  v.  Stste,  97  Oa.  793,  96  S.  K. 
676  (all  of  the  former  testimony  containing  tlie 
alleged  contradiction)  ;  1857,  State  v.  IMiilli|w, 
34  Mo.  485  (the  whole  waa  read) ;  If)7&,  Pri'vitt 
r.  Martin,  69  id.  833  (same) ;  1881,  State  r. 
Talbott,  78  id.  858  (taking  a  mnlified  rit-w) ; 
1893,  Wilkeraon  r.  Eilera,  114  id.  345,  'HI,  Jl 
8.  W.  514  (after  croaa-examination  to  I'lmtni- 
dictions  in  a  drpoaition,  the  whole  may  be  mul, 
cren  though  tne  eroia-examiner  read  nomO : 
1896,  State  v.  Pimahon,  188  id.  44,  84  8.  W.  t'o 
(of  an  accnsetl  befoiv  the  coroner)  ;  1890,  State  r. 
Jackson.  9  Mont.  518,  34  Pae.  218  ;  188.1,  Wliit 
man  p.  Morey,  63  N.  H.  448,  454,  3  Atl.  %'M 
(otiier  iiarta  of  a  drpoaitinn)  ;  1898,  Huntlev  t'. 
Terr.,  7  Okl.  60,  64  Fac.  814  (wlf-contradietloiiH 
iu  former  testimony  j  the  whole  of  the  witness' 
testimony  may  be  read  in  rxiilanation) ;  l^'JO, 
Harrison  v.  Kowan,  3  Wash.  0.  C.  583.  ( <>iii- 
pare  the  eases  cited  pott,  |f  3103,  3116,  nlun' 
the  principle  of  Completeness  is  conFiiirriil  in 
general. 

>  1881,  R.  ».  Whelan,  Ire.,  14  Cox  Cr.  JKo. 
Cmttra:  1001,  State  •.  Jackson,  106  La.  41 1, 
31  So.  53  (defendant  having  cmaa-exaniiiieil  a 
witnesa  as  to  making  an  affidavit  against  liim, 
the  affidavit  waa  not  allowed  to  be  used  to  show 
that  the  witneia  had  not  made  it ;  the  opiuiou 
ignorea  sattlad  priadplea). 


1110,7-10.03  SELF^OKTRADICnOK.  ,  ,^. 

a.  .  matter  of  P«<»d.nt ;  conv^^  ^1^'"  ^^  *•"  ***"•"  *'  doubtful. 
exclu«on.«  '  '^''"'"nc.  would  Mem  mu»lly  to  require  iu 


lur  ik.  act  .u»  h.*h!r;.i;i5ijs  tuirij 


blar  ia  r^    A.    »»«.•;.'  '■■■•  ■••w  r.  Good- 
nitwl.  J  l-v  If*^  ("pUMlfni,  1,.  .  third 


•l>«"*il 
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I  lOM 


BOOK  I,  PART  I.  TITLE  II. 


[QuAt.  XXXV 


Bcs-mu  II  (coHltnimt):  TRSTIlfONIAL  IMPEACHMINT. 
Topio  VI !  ADUIUIONS. 


OSAFTm   XZXT. 

1.  OwMml  VkMty. 

I  10411.   N«tur<-  nf  Adniiminni. 

I  1040.  Ailriiiuioiin,  ilUlinguUhol  from  tht 
H^arMjr  cxcrptinn  fur  HuUiiicuU  of  FiitU 
■((•Kilt  Intermit  ;  l>nth  nut  nwMMMry, 

1 1050.  Ailniimloiii,  (IhtlnKuUhrd  irom  Con- 
fimaliina  ;  Ailiiiiialnna  umlrr  Diirr^a. 

I  1051.  A>lmii>l<)ii4.  ilialinsnUhnl  from  Tiwll- 
iiioniiil  Hflf.)  untniilivtiuiit  i  Prior  Warning  not 
iiiKi-n«ry. 

I  lOS'i.  A<lmimi»ni>,  iliatlnKoinhcil  from  Cnn- 
iliict  inilicatitift  »  ConM.-iniitnxMof  <)uilt(l''ltf|ht, 
Kmuil,  8i>nliAti(>n  of  Dnciimrnti,  Wttlihnliling 
of  Kviileucr,  hiiiI  tlic  like). 

I  loss.  Ailnii-wiDir,  m  nu>  anhjcct  tn  raira 
fi>r  Tutlmontil  (j  "iliHialianii ;  Pvraund  Know)- 
eiln ;  Infmnv. 

I  10S4  Ajiiiifiiiini,  «xrl>i'lnl  H  avitifnc*  of 
rrrtain  fnctc  ;  ())  Cntrnta  of  Docnmenta  i  (I) 
ICfiHiutiun  nf  Aici-iiti'ii  Document*. 

I  1055.  Ailrniiuioiis,  u  inralHiUent  for  proof 
»f  certain  fa.'U  i  (1)  Marriage;  (3)  DiTorue; 
(-i)  Criminal  Canes. 

I  1054.  Ailiiiiiiaiuna,  a>  iliatingiiiabed  from 
K>ta|>pe|ji,  Wurrantiea,  Contracta,  ami  Arbitra- 
tion* ;  Aflniiaaion*  mad*  to  Third  Peraona,  or 
after  Suit  Hei{un. 

I  1057.  A'ttniwiona,  *a  itiatingiiiahed  from 
Hulemn  or  Juilicial  AJmiaalon*. 

I  1058.  8am*  :  Qaa*i-AJini**iou*  not  cnnclu. 
air*  ;  Eiplanationa  ;  Prior  C'oDii*t*nt  Claim*  ; 
Putting  in  the  Whole  of  the  Statement. 

'i.  What  SutMMntt  ar*  AdmlMioaa. 

I  1040.  Implied  Admi*aion*  ;  Sundry  lu- 
atance*. 

I  1001.  Hypothetiral  AdmlMiona ;  (1)  Offer 
to  Compromiie  or  Settle  a  Claim  ;  Oencral 
Princiflr. 

I  1062.  Same  :  Stat*  of  the  I«w  in  Tulon* 
•furixiii'tiona. 

1 1063.  Same  :  (2)  Adniiaaion'^  <  Pleading*  ; 
(n)        omeya'  Ailniimion*,  in  gi'in'ral. 

1 1064.  Same:  (A)  Common-Law  PUviinga  in 
the  Same  CauM,  aa  Judicial  Admiaaion*. 

1 1065.  Sam; :  (r)  Bill*  and  Anaaren  in 
Cliaucery  in  other  Canaes. 

1 1066.  Same  :  (</)  Common-Law  Pleading* 
iu  other  Cau*e*. 


|1M7.   Ham*  I 
Pl*«liii|*. 


(<)  SaptrtxM  or  AmtiMlnl 


S.  TIOMloM  AdmlwtfoM  (by  othw 


bro 


I  104S.    In  general. 

i  1070.  Adnilakiona  by  Referenc*  to*Tliii<l 
Pcraon. 

I  1071.  Thint  Peraon'a  Statement  ataenteil  tu 
by  Partv'a  Silence  ;  Uerieral  Prim-iple. 

I  107t.  Same:  Hiiecilio  Ruira;  Statementi 
made  during  a  Trinl,  under  Arreat ;  Nulice  tn 
(juit  ;  Ouilaaiiiii  to  Si'hnliil.-  a  CJHini. 

I  I07».  Thml  IVrxm'a  tlocuuivnt ;  Writiii); 
Srnt  to  the  Party  or  Kuund  in  Ida  Puaaraaiuii ; 
Unanawerwl  l^rtter;  Accounta  Kriider*<l  i  '*ProuU 
of  l.u*a"  in  luauninue. 

I  1074.  Same :  llook*  of  n  Corporation  i>r 
Parlnerahip. 

f  1075.  Same:  Depoaition*  in  *notlier  Trial, 
U*vd  or  Referred  tn. 

I  1076.  Nnminal  ami  Real  Partlsa  :  Rrprew'ti 
taliv*  Hartlea  (Ktirutur,  Guanlian,  etc.);  .Stixk 
holdera ;  Joint  I'lirtie*  ;  ConfenaioDt  nl  i 
Co-defendant ;  Other  Partie*  to  the  Litigntion. 

1 1077.  Pririea  in  Obligation  ;  Joint  Prumi 
aor ;  Principal  and  Surety  ;  etc. 

(  1078.  name  ;  Agent ;  Partner:  Attorney  : 
Deputy-Sheriff;  Huaband  and  Wife;  Inter 
prefer. 

1 107B.  Same  I  Co-Conapirator  ;  Joint  Turt- 
feaanr. 

I  1080.  Prirlea  in  Title ;  General  PrincipK- ; 
Hiatnry  of  the  Principle. 

I  1081.  Sam*  :  Decedent ;  Inanred  ;  Co-Ii'K.i- 
te*;  C»lieir;  Coezecutor;  Co-tenant;  Rink- 
runt  Debtor. 

11082.  8am*:  Grantor,  Vemlor,  AMignur, 
Indotier;  (1)  Admiaaiona  liefor*  Tranater  ;  (') 
Realty  ;  Ailmiaaiona  againat  Documentary  Title  : 
Tranafen  in  Frand  of  Creditor*. 

f  1083.  Sam* :  {b)  Peraonalty  ;  New  Voi  k 
ml*. 

1 1084.  S«ro«:  (c)  Negotiabl*  In*tmment». 

11085.  Same:  (S)  Admiaaiona  aftar  Trans- 
fer ;  Realty  and  Peraonalty  in  general. 

I  1086.  Same:  Tranafenin  Fraud  of  Creditor-. 

I  1087.  Same :  Other  Princiiile*  al^eL'tlll^' 
Grantor'*  Doclaratiun*  a*  to  Proiierty,  dis- 
criminated. 


1.   Ocneral  Theory. 

§  1048.  Ratora  of  Admiaaiona.  (1)  Just  as  a  witness'  testimonjr  is  dis- 
credited when  it  appears  that  on  another  occasion  he  has  made  a  statement 
inconsistent  with  that  tostimonj  {ante,  §§  1018  ff.),  so  also  the  party  in  di«- 

131« 
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oinkra:  tueoby. 


oppo»«,,t.  Tl.e  Hitn«M  .p.  k/i„  court  .Ik  uf""'*  ""  '^'"'''  »'  »''• 
henc,hbt««iu.„„yfo,.u.L«,;V"r«P<^whi^^^  t«.timo„y  only.  ...a 
other  Statement  «  predicted  But  U.e  lirtv  !f  .  '*'!  "'™'»»teMcy  ,.f  hi. 
-Und  or  not.  .,««k!  .lw.y.  throu„.      .  T^ll      ""if'  ''"  ''""«'"  "»''••  the 

which  maybe  ,.miic.tea,di3E.?„'^  '"''"'  '""'="  "'«  »«»"  "P">' 
the  whole  range  of  facta  o.i,J^J^Kl^n'"'T^"'^  '"•  P""  "^''''^^- 
""  '-y  him.    Thu..  in  effect,  an.)  l^k«d|     ai^        v  ^  """'""""y  "''-<> 

'.-tency  with  the  facta  now  a«serted"y  hin.  n  «I  "  '?"*"^y  "'  '"*^""- 

(2)  It  follow,  that  the  .ubje"t  of  L  «H  '  "■«"  °' '"  '^''^imony. 
'minH  tK.  part,',  inteZtTZ  lu  J„7"kT  T  ""'  '•"""^  '"  Z"^" 
I*  Riven  to  .„ch  .tatement.  i.  ncJl^  .k  t  ',  '^'  ''''«^'  "'  '=«"l't  to 
l*r.on'.  i„ten..t  at  the  Jil.e  ZTS.  h '"  ''''  '*"=* ''"^^'^  "  "K^i""'  the 
their  «dmi,.ibility.  On  pr  ncipl!  i  f.  """""•t-ce  ha.  no  bearing  „po„ 
'1..'  IHirty.  exhibitin«  an  incon. Linct  wirh  ,'"  "'"  '"''^  P""'  •^^»«"  «' 
.I'mbt  upon  it.  whether  he  wa,  aS  tTl  ^v'"'""'  ''''^'"'  ^"'^^  *»  "''"* 
favor  or  again.t  hi,  own  inTe"  s       L J!!/P'r'""8  "PP«"»"J^  i"  h"  own 

a  debt  of  ,100  i.  clearly  dStd  1;  h.W™'  ma'd^a  3""  *'?''  """  *='''"»' 
for  on  y  S50.  even  if  at  th«  »im-  »i.  7i.  ^  ''®  "  <'em'»n«l  a  month  aao 
.he  dem'anda^UnVhe  ;i  in  La\t'  ^r^f '^  ""'^  '25  and  thu,  Z 
and  for  the  a«.ra„di^eJ::nt  of  1  c  at'     f r Sc^^^  "I'T"  '"-' 

sion.were  received  rested  at  aU  unonthlM  ^^^  "P**"  *'"'='"»'''""- 
^rted  at  the  time  of  awmtnallToh  .»»'""«  "^"""'^  "'  ^»"«  '««='  •"- 
rejected  when  offered  byThe  op^n l^a,   ' ev  "^  be  a.  certainly 

larty  him«lf  in  hi.  owi  favo7   Neve  "Ll -  ^^"^  """"^  ^^  '^' 

'"itted  of  placing  the  adSbilitv T  T  ^^^  '"""'^  "  """netinie.  com- 
.round.3  Thatifi.af.ltrX?ulir''J''''™'"^  *'"»'  ""^»«Me 
-Hecting  upon  the  princS'  ."vo,:i  b     S,Tbv  „H  *"  "^  V"'  °">^  ^^^ 

iSiW,  Potfo**,  C.  B.,  in  Darby  r.  OimUi,  I  n  *  w  i    ..^ 

mi 
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im,Hamer^ey,  J.,  in  Slat,  r.  WHIU,  71  Conn.  208,  41  AM.  820:  "  AdmiMions  are  not 
•dmitted  M  testimony  of  the  deokruit  in  reipeet  to  any  faoU  in  iNue ;  Ther  are 

admitted  because  conduct  of  a  party  to  the  proceeding,  in  respect  to  the  matter  in  disnnte 
whether  by  actH,  speech,  or  writing,  which  u  clearly  inconsUtent  with  the  truth  of  hU  coni 
tentiun,  is  a  fact  relevant  to  the  issue."  •  w*  «»  eon 

(3)  The  logical  basis,  therefore,  of  the  use  of  admissions  is  twofold.    In 
the  first  place,  all  adiuissions  furnish,  as  against  the  party,  the  same  discred- 
iting inference  as  that  which  may  be  made  against  a  witness  in  consequence 
c.f  a  prior  self-contradiction  ;  the  nature  of  this  inference,  both  in  its  strength 
and  in  its  weakness,  has  been  already  examined  (ante,  §  1018).  and  need  not 
be  here  reconsidered.     In  the  next  place,  those  admissions  which  happen  to 
state  a  fact  that  was  at  the  time  against  the  party's  interest  have  an  addi- 
tional and  testimonial  value,  independent  of  the  contradiction  and  similar  to 
that  which  justifies  the  Hearsay  exception  for  statements  of  facts  against 
interest  (post,  §  1049);  this  element  adding  to  their  piflbative  value,  but  not 
being  essential  to  their  admissibility.     This  double  evidential  utility  ex- 
plains the  proposition,  sometimes  judicially  sanctioned,  that  an  admission  is 
eqmvaleM  to  affirmatioe  tegtimony  for  the  party  offering  it«    Such  a  theory 
13  partly  correct,  partly  incorrect.     It  cer^inly  cannot  be  true  of  admissions 
in  general;  their  effect,  like  that  of  a  witness'  self-contradictions,  is  merely 
destructive.     But  it  may  be  true  of  such  admissions  as  state  facts  ajjainst 
the  party's  interest  at  the  time  of  stating  them;  such  admissions  fulfil  the 
requirements  of  the  Hearsay  exception  applicable  to  such  statements  (po»t 
^1457).  except  that  the  declarant  is  not  deceased  or  otherwise  unavailable' 
If  It  could  be  conceded  that  the  opponent  is,  as  such,  now  practically  un- 
available  for  the  purpose  of  obtaining  sincere  testimony,  tlien  the  Hearsay 
exception  would  be  entirely  satisfied,  and  with  accuracy  it  could  be  said  that 
the  statements  of  the  opponent  are  equivalent  to  independent  testimony  and 
not  merely  to  self-contradictions. 

§  1049.  Admlaalona,  diatUignidied  from  the  HMraay  exception  for  SUtements 
of  F.OU  ac^t  mt«Mt :  Death  not  neoaaaary.  The  use  of  the  admissions  is 
on  principle  not  obnoxious  to  the  Hearsay  rule;  because  that  rule  affects 
such  Statements  only  as  are  offered  for  their  independent  assertive  value 
after  the  manner  of  ordinary  testimony  (post,%  1362),  while  admissions  are 
receivable  primarily  because  of  their  inconsistency  with  the  party's  present 
claim  and  irrespective  of  their  credit  as  assertions;  the  offeror  of  tlie  admis- 
sions.  in  other  words,  does  not  necessarily  predicate  their  truth,  but  uses 
them  merely  to  (.vertlirow  a  contrary  proposition  now  asserted.  Just  as  the 
Hearsay  rule  is  not  applicable  to  the  use  of  a  witness'  prior  self-contradic- 


»  Aeenrd:  1882,  State  v.  Amlenon,  10  Or. 
448,  453  (the  «diiitssiliility  "does  not  in  any 
manner  depend  npoii  the  qnntion  whether  they 
were  for  or  sgainst  his  intpreat  at  th<!  time  they 
were  nia.le  or  afterwanls") ;  ]  899,  State  v.  Mowrr. 
21  R.  I.  376,  43  Atl.  871  HefemlantN  exci.liw- 
tivr  atory  on  a  charge  of  niiirder). 


donee,  they  tend,  as  doea  other  competent  evi- 
dence, to  prove  the  fact  hi  iaane  to  which  tlipy 
relate");  1879,  Bartlett  i>.  Wilbur,  53  M.). 
485,  497  (they  "may  Iw  offered  to  prove  tlje 
truth  of  the  mattera  admitted  ") ;  1879,  Taylor 
J.,  in  Warder  v.  Fiaher,  48  Wi».  344,  4  N.  W. 
470  ("are  received  alao  for  the  punioat'  of  e». 


r^^'^'^'tk  t^'^'^n.    S'iiiSr'"  '■:"•>  "^  •'"A.-- ^"iicJ 


lait 


r  ststemsBts  thmnsslTss  "). 
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tions  (anU.  §  1020;  pott.  8  1702\  .„  .f  • 

opponent's  admiMfonV    '         ^'    °  ''  "  "°*  applicable  to  the  um  of  an 

'--^-X:^^^^^  -  -^-"tons  do  happen  to 

casual  feature,  have  treated  JmitsTons  .„\^  ,  "1. ''''°'  '""'^'^  ^^y  ^h" 
say  rule,  and  therefore  as  elrrnruLT,'^"'"'  as  obnoxious  to  the  Hear- 
this  is  a  mere  local  error  of  iSo„  Ij  •"  """P"""  *"  '^''  ™'«-'  That 
where  obtaining  may  be  seen  frnl.  .  °°  '^"'^  represents  a  rule  any- 

tationof  the  Hea^  erptio^ToTa^ts"?"'*:"""  «"''  ''"''  ^»-  "-i" 
interest  (;««<,  8S  ugj  uffifl"  1°  ^'**'^  'Samst  pecuniary  or  proprietary 

"nssions -"^c^dly  tL  the^unher'l^"  "'Trt '°  ^  "Pp'e'i'totZ 
namely,  that  the  Llarant  must  fimTr'  .1  ?'  Hearsay  exception, 
from  the  jurisdiction,  or  othemUe  ml^U^T'^f  I''  ^'  ^'''^^'  «^«ent 
enforced  for  the  use  of  a  partyTaVmrons?^  ^^''  ^  ''''^'  ""^  "--  »-» 

niJ'^tonrristrs^rofrdL"-"----/  ^-—  -- 

Msting  of  a  direct  assertion  bfthe  accutS  "'  """''^'  ""  '^'°'"«'''«°  <=«"- 
Jet  chained  against  him  or^f 'lome  fLTeTsenTial  LTb'l*^^'  °'  '""^  -^'^ 
The  peculiarity  of  confessions  in  ewtnrL  ^t  ,h^^^  charge  (.„/«,  §  821). 
additional  limitation  when  off«rpH 7„  ■     ,        t%are  subjected  to  an 

they  must  have  been  i  Sou"  nvT/'  "^■-'^^  'imitation  that 
their  trustworthiness  («1  Isoo,   '"VV"'^"^"»«°t  calculated  to  destroy 
should  be  especially  recogtkd  fVr  thai  1"'"°^  ""^^  '"^^  *  """'^""n 
l«en  examined;  it  is  eShere  to  r!-^?^  ^^u'^'"''''""''  '"»«  "I'^adj' 
<I-s  not  apply  to  confessfons  made  „X  H         '^' ?^'  '''  •=°°^«««'°"« 
«ise.  even  when  the  confession  w»,      ^     1^"'  *"^  °^«™^  '»  a  civil 
(ante,  I  816).     What  r^martoi  is"K  ^-  """'^  '"  "^  ''"'"-«•  <=«« 
one  sort  of  an  admission,  all  other  admission,  '  """\"  ''""'^^'^'"^  »  ^^^^Y 
in  a  criminal  case  precisely  as  1^?..       /"  "'^''''  "S"^""'  »»»«  accused 
..  e.  so  long  as  theyZTLZfiT.T     ^T^  '"  *  ''*^"  «>««  (««".  §  821) 
scope,  the/ar«  S  t^hl^^  otheJ'ad™  "'^     "'"'•  "  '*"  -'">-'  Us' 
common  to  all  admission!  "Emmons,  by  the  ensuing  principles 

party  in  the  Ime  IT^Vr^^ifZ'T^  ''^'''^^  ""^'^  •^-•«»t  t"e 


1 1048,  Dot.  i  "'*  '"  ""  *»«•  «'»«»  •»<«, 

•  1834,  Woolmy  r.  Rowa    1    A    A  v   ,,. 

.p.in,t  the  pI«intiffr^h?Zl*rf  i^^Ji'*' 
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Biom  (post.  §  1060)  and  to  explanationa  of  the  admissions  (post.  8  1058) 
But  there  are  two  respecte  in  which  the  distinction  between  a  witness'  eell 
contradictions  and  a  party's  admissions  becomes  important 
,»  ^^}  ^')*  '".'^  requiring  that  the  witness  must  have  been  icarne'l  token  on 
the  M,  and  asked  whether  he  had  made  the  statement  about  to  be  offered 
as  a  sel  -contradiction  (ante.  §§  1025  ff.).  has  always  been  understood  not  to  be 
applicable  to  the  use  of  a  imrty's  admissions,  i.  e.  they  may  be  offered  wUhmit 
a  pnor  warning  to  the  party.^    The  historical  origin  of  this  rule  is  plain 
enough ;  for  until  the  middle  of  the  1800s  the  opponent  was  neither  compe- 
ten    nor  compellable  to  take  the  stand  as  a  witness  in  common-law  trials 
(rtnte,§  577;  post.  §  221,),  ami  hence  it  was  impossible  to  ask  him  about  his 
utterances;  a  requirement  to  that  effect  would  have  excluded  all  admission. 
Since  parties  have  been  made  competent  and  compellable,  this  obstacle  no 
onger  exists  m  full  force.     But  nevertheless  the  rule  has  persisted,  and  on 
two  sufficient  grounds,  first,  because  the  opponent  may  not  in  fact  take  the 
stand,  and  thus  no  opportunity  for  asking  him  would  arise,  and.  secondly 
because   he  only  object  of  requiring  the  warning  is  to  provide  a  fair  oppor- 
tunity of  explanation  before  the  witness' departure,  whereas  a  party  is  in 
theory  present  during  the  trial,  and  has  in  fact  ample  opportunity  to  protect 
himself  by  taking  the  stand  for  any  explanations  which  he  may  deem  neces- 
sary after  hearing  the  testimony  to  his  aUeged  admissions.    It  may  be  added 
that  in  chancery  practice,  where  the  opponent  was  compellable  to  testify 
npon  a  bill  of  discovery,  and  thus  the  reason  of  the  original  rule  was  in  part 
lacking,  there  was  a  practice  which  to  some  extent  assimilated  the  rule  for 
witnesses,  t.e.  the  party's  oral  admissions,  though  received  in  evidence 
would   not  be  acted  on  as  the  basis  of  a  decision  unless  they  had  been' 
trStjritaot"'  '^'°"""'"'  ^"^  *'^  -^^rro^U^n..  appended  to 


•  1837,    Andrcwi  v.  Askey.  8  C.  *  P.  7  • 
'f^*i,^'''''  •^^n""'"'  L«w  Hroeediire  Acts  4th 
td..  277  (the  statute  of  1854  Aon  not  upplv  to 
iidiniMions) ;  1877,  Collins  v.  Mack,  81  Ark 
??iJ*!f "  *''*"  *''*  P»rty  is  also  a  witness)  • 
1892,  Rose  v.  Otis,  18  Colo.  69,  63,  31  Pac 
498   (same);    1898,   State  v.   Brown,    Del,    1 
Pennenllfl  288,    40  Atl.    938  ;    1897,  Belt   v 
SUte,  103  0«.  12,  29  8.  E.  451  (hipneny ;  the 
prowcutrix   not   being  a  party,   i.rior  asking 
IS   necessary   before   using  inconsUtent   state- 
ments) ;  1894,  Coffin  v.  Bradbury,  —  Ida  — 
?n  ^!^k  "'•  ^22;  189-,  Buck  V.  Muddock.  187 
i";  V\"  ^-  ^  208  :  1897.  EddiiiRs  v.  Boner. 
1  Ind.  T.  173,  38  S.  W.   1110;  189«,  SUte  p. 
Foraythe,  99  la.  1,  68  N.  W.  446  ;  1900,  Bullanl 
r.  BuUard,  112  id.  423,  84  N.  W.  813;  1894 
SonthemK.  U.  Co.  v.  Hiiinter,  63  Kan.  414.  418 
38  Pac.  731  ;  1896,  Kirk  r.  Omrett,  84  Mil.  383 
35  Atl.  1089  ;  1903.  White  t».  Culliiis,  —  MinnI 
--  .  »5  N.  W.  766;  1901,  McBlain  t.Ednr.W 
N.  J.  L.  634,  48  Atl.  600  (even  where  also  a 
^«VS'Vi?^'  C""-"''"'  "•  White.  68  Nebr. 
ii,  78  M.  W.  869  (even  where  also  a  witness) ; 
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1902.  Duntfon  ».  Barber,  —  id.  —  ,  92  N  W 
198  ;  1900,  Dniry  v.  Terr.,  9  Okl.  898,  6oV,i. ' 
101,  tfinHe;  1874.  Brabeker  ».  Tavlor,  76  I'a' 
87  (eren  where  also  a  witness) ;  1876,  Kreiter  r. 
Bombeijjer,  82  id.  69.  61  (same)  j  1895,  SUte  i- 
Freeman,  43  S.  C.  105.  20  8.  E.  974  (ev.n 
where  also  a  witnsM);  1898.  Hart  v.  Pratt,  19 
Wash.  560,  53  Pac.  711.  Contra:  1882,  Nut- 
ter p.  OUonnell,  6  Colo.  253,  260  ("the  rule 
i*  the  same  whether  the  witnesses  sought  to  !»■ 
contradicted  are  parties  to  the  suit  or  tliihl 
persons  ') ;  1889.  SUte  r.  Yonng,  99  Mo.  6t>6 
881,  12  8.  W.  879  (rule  sppli.-able  to  defen.hint 
t«rtlfyingi  Ray,  C.J.,  and  lila,k,  J.,  di»s.); 
1881,  State  ».  White,  16  8.  C.  381,  891  (asking 
not  raqnired  for  admissions  ss  snob,  even  whin 
the  party  Ukes  the  stand  ;  otherwise,  if  tli.' 
statements  are  offered  to  impeach  him  ai 
witness). 

It  is  to  be  noted  that  this  exemption  from 

asking  IS  properly  applied  even  where  the  iwitv 

L*  *?  ■1J""«"  !  ♦•  *•  *•>"«  hisstatement  plavs 

the  doable  part  of  a  puty's  admission  and' a 

witn«w'  leir-contradictiou. 
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/'*r*m. ..«.  vicarious  admUsions.  may  often  t„  ?'  «t«temente  of  a  third 
miMiong. -for  example.  admi38onsbv»n  '^  ""^'^  "S^'^^t  the  party  aa  ad- 
-  .ubject  to  definite  li'mLlrX%7l«r^^^  ^"' ^''^  "«« 

I-erson  has  taken  the  atand  as  a  wi£,^L! l^"^^-^^^-  ''«"«'•  ^^  «"eh  a 
■aay  be  available  to  discredit  htm^sTJit " ^"7..'"^"*""'  "*«'«">«'>'« 
failed  to  satisfy  the  rule  for  admhsions  of  -.'.'^""^'^  '"^^^  °"«ht  have 
may  satisfy  the  latter  rule  but  nTJh«  f  P«<iecessor ; »  conversely,  they 

"••-M  (1)  Admission^t^'rt  "rrrrair"'*^'^ 

tl'eir  inconsistency  with  the  partv's  o7hl  ^-'J''^^'^^^  "»  words,  and  it  is 
Hence  conJuct  cannot  of  Z^\l^^7  T"'^'"'!  '^^'  ^^^^^n  the  latJ 
-rts  of  conduct,  which  indi^^te  JT^lt  1  ""•  '"''"^''^-  ^et  the  various 
receivable  in  evidence,  are  some1i;rlVenTa"'r  ""'  ""  --^onhte^y 
hat  th     „,,  j„3^  ^^^^  seeTto^   „;i",/T'°"«-     ^he  truth  is 

tliat  their  use  in  evidence  is  strictW  Tv  ^'  ''''^'  "°'  assertions,  and 

from  the  conduct  to  t^e  meS^starb^n'^h '>' ".^  ^^  ""^ «^ ^^^^^^^^^ 
ultenor  fact.    This  kind  of  evidence  and^hr.l  '*'  "f  '~"  ^'"»*  ^  """e 
considered  in  ..tail  (ante,  §§  265-'93?    wL  \'°'^/f  '''  *""  "''^"'^J'  heen 
mdges  described  as  admissions  i!  tt  casuTjea^  ':J  *'''"  ^  ^  ''^  «°™« 
they  are  receivable  only  a,  against  a  2^1,1        ^^^"^  '"  °"'«*  '"'^^n^s 
hmitation  ^uliar  to  admissS.    Vhe^^'^son  t^^'''  .^  ''  ""^J^^'  ^  ^he 
"..restricted  use  would  lead  to  a  substenti^  f    • "  "/''"*  °'*"''*'««  'heir 
1-or  example,  if  after  an  affray  one  of  S?^^    fvasion  of  the  Hearsay  rule, 
of  the  bystanders.  B.  pursu^f  ^Sd  arLsts'tm  T  V'J"'"  ""^^  ""^  -« 
evidence  of  his  consciousness  of  ouiltTnifK','  ^'^^*'  ^  ''•«=" ^stantial 
.-uit  is  no  less  a  ci,c„„,stance  Sci^^  R    ^!^^"'*"'''  «""*'  ^''"^  B's  P«r- 
Inrlyof  thefact  ofguilt  7et  tlSB-«^5^^/ '"  ^"^  8""' and  thus  sL^^ 
«ould  be  at  least  no  better  tha^  ^  admft  Bw?'".""'"''"""^^  '^'^^^"'^ 
gu.lt,  which  would  clearly  be  ZhihiSri  1  "'"'Judicial  assertion  of  A's 
t^oneral  the  conduct  of  thirf  Sn  *1  /  ^"  ^""'^^  '"'«•     The«fore1„ 
">eir  belief,  and  thus  to  thitS^Zl'    a       "  ''  "  "  "«»"'»  °'  arguing  to 
are  exceptional  ins Unl  e    ,;'    ^n  Shll"'"'!?-     ^--'^eleS  tL« 

«gn,  in  which  such  conduct  is  admitted,  to  in- 


tf'tifvinK).  *    '  «t.tem«i,to  of  an  luignor 


_„». 1-""*,  I  »uo;,  and  yet  1 

».  Lintbnry,  28  Mich  *70  /-k!1I  /  '*•  ''''''" 
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dicate  that  on  principle  such  evidence  has  a  genuine  ciroumsUntial  use,  and 
that  its  prohibition  is  the  indirect  result  of  the  policy  of  the  Hearsay  rule 
and  not  of  logical  necessity.  Those  rules  of  exception  have  been  already 
fully  considered  {anU,  §§  268-272).  It  is  enough  here  to  note  that  the  various 
sorts  of  conduct  which  are  thus  received  against  a  party  are  not  on  principle 
to  be  classed  as  admissions,  but  as  conduct  affording  circumstantial  inferences 
a  he  chief  types  of  such  conduct,  already  considered  in  the  abovenjited  sections' 
may  here  be  rehearsed  for  reference'  sake:  Demeanor  during  trial  (S  274)' 
Refusal  to  unde,^  a  superstitious  test  (§  275);  Flight,  escape,  resistance,  o^ 
concealment  (§  276);  Falsehood,  fraud,  fabrication  and  suppression  of  evi- 
deuce,  bribery,  spoliation  (§  278);  Precautions  against  injury,  repairs  of  a 
machine  or  highway  after  an  injury  (§§  282,  283);  FaUure  to  prosecute  or 

J^<T.^%ol"r  ^^  ^®^^'  '"•^  ^'^""  ^  P"«*"''*  ^'^"•"''^  <"  documents 

(2)  From  the  foregoing  use  of  conduct  circumstantially  is  to  be  distin- 
guished the  use  of  nlenee  as  embodying  a  genuine  admission.  When  bu  a 
part!,  a  «f««ce  an  assent  is  given  to  the  assertion  of  a  third  person  that 
assertion  18  thereby  adopted  by  the  party,  and  therefore  may  be  used  against 
hini  as  his  own  statement  and  admission.  It  is  the  statement,  however 
that  constitutes  the  admission;  the  conduct  merely  effects  its  adoption' 
Such  admissions,  forming  one  variety  of  vicarious  admissions,  may  be  later 
examined  in  detail  (f)ost,  §  1071). 

§  1053.    AdmiHioiia.  m  not  .ubjaot  to  rnlM  for  T^l^onUl  QnaUfloatlon 
P.r.on.1  Knowledge;  Infuiey.    (1)  The  primary  use  and  effect  of  an  admis- 
sion IS  to  discredit  a  party's  claim  by  exhibiting  his  inconsistency  in  other 
utterances.    It  is  therefore  immaterial  whether  these  other  utterances  would 
have  been  independently  receivable  as  the  testimony  of  a  qualified  witness 
It  is  their  mconsistency  with  the  party's  present  claim  that  gives  them 
logical  force,  and  not  their  testimonial  credit     In  particular,  personal  hnowl- 
edge,  as  indispensable  to  a  witness  {anU,  §  656),  is  here  not  required.     If  the 
party,  for  example,  now  claims  that  his  contract,  made  by  an  agent  in  France 
entitles  him  to  a  cargo  of  silk,  his  statement  last  month  that  his  contract 
called  for  a  cargo  of  wine  would  discredit  his  present  claim,  even  though  it 
luay  be  apparent  that  in  neither  case  could  he  speak  from  peraonal  knowl- 
edge.     The  conflict  of  claims  is  the  significant  cireumstance,  and  the  ele- 
ment of  personal  knowledge  merely  increases  or  lessens  that  significance 
Since  a  party  may  make  a  claim  and  file  avermenU  of  pleading  without 
regard  to  personal  knowledge  of  the  facts,  it  is  fallacious  to  exact,  in  his 
contrary  admissions,  an  element  of  personal  knowledge  which  is  not  require,! 
for  the  original  advancement  of  his  claim.    Such  a  requirement  is  repudiated 
in  the  better  judicial  view : 

bTml  .™o;  T^'^r^'^'^^^u^  '?"'°°''  knowledge?    The  «la.i«ioM  would^ot 
L  rntL^r.lr*K  "^  wh,ch  MUsfie.  th,  party  who  U  miU^ing  them  iKfinst  hi. 

own  interest,  that  they  are  true,  and  that  is  eridenoe  to  the  jury  that  they  are^ue     Ad- 
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tl»  ..I.,  feting,  .n^  J  1^  w2  ,t»te  n  '."^  '^"'  """  "■"•I  «t»n 
ml.  tLere  would  b.  n'Sifilfo"  .,"'""  ''""'P''  ""'-l  l«  "^«  "  .ny 
t».i«onl.l  «p.d.,  (arin/^oSr"  '°'°  '°™  ""  """"'  '"■"'  •"« 

l«  received  until  the  oririnal  h„H  hi  a^'niMions  -  should  not 

„fwl^,TlJ»2«..»'«''opo'M«th.M„r„ ,...„....    .     "'^'^^E°«l«h rulings. 


t:tiifik.t  f,.- .  "*"«•  ■".  l^.    183,  203  (cajte 


nuKss 


o.V  •  predroegdor  of  the 
icUraugingSoyeani 

liwriuiainl  I.. .T     ■ 


stated  for  coudwI,  nut. 
present  liisiioft,  conce- 

Wore,  received,  thoiu  .      — '>;;■'> -"f^n 

ofth,      •t.-couJ^"*',  l^i^nal  knowledge 

the  f«ct.  eo«,iZl  ehTe  T'  ""  ""'  '"•'»  '  '"'"' 
and  the  l-rt^had  7  „y  ^^^^^^'""1""^' 
b«t  mean,  ^f  knowlS")  18N  b"!''  "" 
Bulley,  L.  K.  9  Ch.  Amfrss  747  Vn?,"^-  '\ 
111  a  deed  "wnt  to  heir,i,,tL,r'  l?^  <"''^"*' 
of  makiDff  ,  Rood  tWe  "  2^  J"""  i''"  l""!^ 
as  having  littirwei'htl-r*''''^'  *""  "*"''«» 
matter  happe  i„^  ^20  v J^'w    "  «»»««■'•'•«»  a 

party  couli'^ve*notjr„"l'l?^°"i  "/  "'"'^^•'  ">» 
kit/hen  ».Kobr,i:°^97.'^«'^J»7'«Js«)i  I860. 

119,  sTS  'vha-Tl^?-  «"•  ^''-  '28  Mich. 
11  Mo.  230  ^i  r  whi^*I'J'r"j;-.  """""""'. 
"Pon  evidence  anffident  t^  -  '■  'u-"'  *  '''"' 
existence,  hia  dedSJ  l^*^"""?™  •"'"»  "f  it* 
f*  t,  if  aiaina?  hiH^  e^°f  '^''  -".'f-co  of  that 
1'""") ;  1899,  Cl  "  m!J;  "."'Jo"™  againrf 
54N.E.  ?37    if  i^rLi^^""J'  '*>  ^-  Y.  330. 

.hut  he  hLYh^:iroyi^i'f -;"T836"  tr'-" 

i;.ronn«tio"  b  «rfrctrvTl''r  • '.*r  f""" 
Court  wrongly  Srei  tW  .k'*""'  '  •>"'  ""> 
■'•«ertion  cannot  «v.^  iff  ^'^*  ~""=*  "f  "•« 
Kiven   by  the  Y„^T  *?™'  .^''?  """'it  to  be 


^  matrtr.Sr'if  ita  '™"'"''-'  0' 
admit  facu  ".tfted  bv  wTv 'r  .  "^  >'ot  ao  a.  to 

18J7  Folk  y.t^z^?ioVr^r^!rK\- 

104  (admiaaion  of  liabi  itv  h»  ,  „  5  "  ■*,"• 
had  no  perwiml  knowfe^  Ll  l^^""'  "'"' 
^inat  the  firm) ;    uZj'd     '\tf-i  'V  '"" 

e  pie  d..a  not  «.,,„;)«■  tlfe^-!*  Aion^o  an  ifi" 

(acconline  to  the  dS^-       ''^T'y  statement 

1842,  l"S  Trimle  t^ wfrv""''^.'''''''  «  ««*) ! 
74B  Vdn  ,.;'""'™"'wn  ».  Kenimm,  6  II   *  F 

N.  Y.  (citedV«^V      '  •  ^^  "■  *•^•^''"^• 

even  lt^,ri.cl*orne'r''?'^"  T"'-^'''"'* 


Kiven   by   the   inrvT   T"*  ."'"  ''"""'         - 

ISm,  Ohambre"  J  "in  p"*-  ^*'  302;  tWm 
anawer  ythettrrrrtH?'  '^1''"  •»«  »' 'h, 
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were  ne.^^H^'-;;,^';:^"^^ '^Z  """  «"<^» 
ciiriou«Iv_    .J^^wJT "[^  '.  ''"'  "'f  Court,  rather 


!:':!L"'.ffi"'"°r '"'='»  «."Ji»«  t.  .how~h7t';„;s 


S?^??:-2:°cJ^s:,*^nr- 

IT    If    oo»    ..'       .. 


TuohyTsa  II  i,r63'NET7^'-  ?;  ^°-  "• 
Atchison  T.  &  8  F  R  •J?"*^^'™*'''  "S*. 
808,  S8  Pac  i7\'(i,,r:,3'  ;  ":  ^'"'"'  «"  Kan. 
if  tiie  trial'  (lurt  t^~^.'"*i"""'"'"*  "•'-"••W« 
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WM  definitely  repudiated  in  Slatterie  v.  Pooley  in  a  forceful  opinion  by  Barou 
Parke;  but  has  nevurtheless  obtained  some  vogue  in  the  courU  of  this 
country.  Its  reasouiog,  and  tlie  state  of  the  law,  are  examined  elsewhere 
(port,  §§  1255-1257),  in  dealing  with  the  rule  requiring  the  production  of 
documentary  originals.  That  the  fact  of  lou  of  the  original  may  be  evidenced 
by  admissions  has  not  been  doubted  {pott,  §  1196). 

(2)  In  evidencing  the  execution  of  an  atteUed  document,  the  opponent's  ad- 
missions were,  by  the  orthodox  common  law,  held  inferior  to  tiio  proof  of  the 
attesting  witness'  signature,  and  were  not  receivable  until  the  latter  was 
shown  to  be  unattainable ;  though  some  American  Courts  declined  to  accept 
this  result  The  reason  for  it,  and  the  state  of  the  law,  are  elsewhere  exam- 
ined {pott,  §§  1296-1300),  in  dealing  with  the  attesting-witness  rule.  Apart 
from  that  rule,  it  has  not  been  doubted  that  the  execution  of  an  ordinary 
unattested  document  may  be  evidenced  by  admissions  (post,  §  2132). 

(3)  In  Louisiana,  a  peculiar  rule  obtains  that,  if  the  signature  of  a  docu- 
ment is  disowned  in  the  opponent's  pleading,  his  admission  will  not  be 
received  to  prove  it.* 

§  1055.  Admiaalona,  aa  Insnflolant  for  proof  of  certain  facts:  (1)  Marriage  ; 
(2)  Divorce ;  (3)  Criminal  Cbms.  In  proving  certain  kinds  of  facts,  a  few 
rules  have  grown  up  which  do  not  forbid  the  use  of  the  party's  admissions, 
but  merely  declare  them  insufficient  withoiit  additional  evidence ;  these  are 
rules  of  quantity,  not  of  relevancy. 

(1)  There  has  been  some  recognition  of  a  rule  that,  upon  certain  issues,  tliu 
fact  of  marringe  is  not  sufficiently  evidenced  by  admissions  alone  Iposi 
§  2086).  ^^ 

(2)  In  a  proceeding  for  divoret,  the  rule  adopted  from  the  civil  law  obtains 
universally,  that  the  opponent's  admissions  are  not  alone  sufficient  proof;  tlie 
danger  of  collusion  furnishing  the  reason  for  the  rule  {post,  §  2067). 

(3)  In  criminal  cases,  a  rule  prevails  in  many  jurisdictions  that  the  aeeuseir^i 
confession  is  not  alone  sufficient  to  found  a  conviction  upon  {poH,  §  2070). 

§  1056.  Admluiona,  ■•  dlstiiiKaialMd  from  Bstoppcla,  WarrantiM,  ContraoU, 
and  Arbitratioiu  ;  Admlasioiu  made  to  Third  Persona  or  after  Suit  Begiin.  An 
admission,  of  the  sort  here  concerned,  is  nothing  but  a  piece  of  evidence,  dis- 
crediting the  party's  present  claim  and  tending  to  prove  the  fact  of  its  incor- 
rectness. It  is  therefore  to  be  distinguished  from  those  statements  of  the 
party  which  become  in  themselves  the  foundation  of  independent  rights  fur 
other  persons,  by  virtue  of  some  doctrine  of  substantive  law,  —  in  other 
words,  from  binding  estoppels,  warrantiet,  and  representations.  Thus,  if  A 
claims  that  his  boundary  line  runs  to  an  oak  tree,  and  B  admitted  this,  B's 
extrajudicial  admission  of  the  boundary's  location  is  merely  evidence  for  tlie 
truth  of  the  other  facts  on  which  A  rests  his  claim.  But  if  B  has  made  liis 
statement  to  A  under  such  circumstances  that  A  was  justified  in  acting  on  it 
and  has  since  built  up  to  the  line  he  claimed,  B's  concession  may  by  estoppel 

#     jl*n*o''2'''Ii'';if  ^"'"•5f?''J***''"2     handwriting);  1849,  Sasoud  v.  Roach,  4  U. 
(under  C.  C.  P.  |  826,  proyiding  for  proof  of     An.  U  (rule  not  tppUcaUe  to  a  lost  documeut). 

122i 


II 1048-1087] 


OSNERAL  THBORy. 


reliance  and  action  thereon  rtbrinVfntoX/^K '".'''  "^'''  """^  ''  "  ^'^ 
t.ve  law.  Thus,  the  soH^alled  -  aS,  oT'  £  "  **°"*""*'  °'  ^''«  "«»»»-«■ 
inatanoer.  the,«  has  been  some  tenZcy?to  W  "  T""''  '"'""  '°  *«^'' 
two  wholly  distinct  things.  There  Lhow^v'^  '"  °°"  '""'""^nt  the 
It  is  simple  enough  to  keep  ^^nXl  T  '■  T  ^'"""^  '"  ^^^^  «>n'usion 
substantive  right!:       '''*P*P"''  '•>«  ^^''l^'^t"!  thing  and  the  doctrine  oi 

•ive.    Such  are  adinUsion.  which  Jiare  hZ  J,-!     '      ■*'^"'««'«">'».  which  an  conclu- 

therefor.,  cannot  be  denied  with;ut  a  bZh  T^7  '^*'  ^  ""  P^''^'  •"^  "hie!.. 
P«»ent  caje  the  defendant  h«l  .tood  by  ^  °' ?^„  ''^  •  ^V''  ^°'  «•'»?«<'.  '■>  »»•« 
count,  and.  being  aware  of  what  wa.  doi,^.  ht^"b;;"  ",tt°*'"^,  *l  '"•  ^"^  '»'  di.. 
he  had  been  .polten  to  by  any  of  the  office™  of  Se^l        V   ■'  '^'  ^^"^  ""•  discount 

would  b.  forever  concluded  to  deny  the  note  toT  M.  iT  ^  *'T  v*""  -d-i^ion.  he 
Thu  .,  but  an  application  of  the  .irae  princinS  Sat  ^  T!  ''"  **"*  «li«K>unted  it. 
real  eaUte.  that  he  who  stand,  by.  at  the  Hf  S.  U  '^f'f  '"  *"  "=■"«  °'  ^eeda  of 
objecOng.  wili  be  p„H:luded  f^m'^ontSLttht  purchSi£  "'""•"  **"•"''  *'"•»"' 

::::'r° :  ro^irtrirvrn^hrsxr;'  °^'\^°"^~^^'  -^  ^•'- 

representation  might  have  Ln  sS  of  f  """  '"'''  "g"^^'  »»>«  same 
the  occasional  use'of  the  tem  « ad^'^l^t '  T  '''^'"'''''  '^•^">^"«"; 
ample,  when  it  is  said  that  t™in3orment  of Vr  n  *  TT'""  <•"•  '«'  «^- 
M-warrants-thegenuinenessZlE'^^  "  ''',  "°'^*"««  admits- 

to  mislead  ns.    So.^^X Tuesti "  X^^^  >«"st  not  be  allowed 

sented  to  a  contract*  ;r  to  the  ZJ.  /.^"^'^  ^'^  ^^  ^^  <=°'«l"ct  as- 
cLange  in  his  substantive ^hU  hrTocInl""''  ""?  '."  ^''"^  '""^^^  « 
tial  question  (post.  §  1073)  whSherbv  ,?!?  k°°.  ''''''  ^^'  P'"^"'  «^iden- 
son's  stateme„rso  J  to  maki  khis  owVS  **  ^'  ^"'  ""^"P^  """*''«'  Per- 
-  Wrater  revises  and  clcluies  1^7^  .  '"T*  '^«"^"'  *^«  ''''''"l  «'«> 
tractual  assent  to  theLarandhentfhf^  °'  '^'^  con- 

submitting  the  matter  to  a^Jtrat  LTrnt^^^  °*  '^'  Parties' statements  in 
concern  with  the  question  (ZTo62?wb  ^  "'""'"^'l'*  ^ut  this  has  no 
bitrators,  where  th'e arbitmC ^  fS t tit'  "  T.T'  "'^'^^  *°  ^'^^  "' 
..-  that  it  is  an  admission  ^^^^ :^^^::^^:^Z^ 


1»20,  Battiire  v.  SrUtn,  6  H.  *  J.  117  IIB 
(a  buyer',  .Jent  .cquie«enc,  iu  the  Jl'ler'. 
»ntn,K  of  the  fonner".  n«n,e  make.  th.Utir 

*  '^"'  Kingston  i,.  Phdps.  Pe,ka  227  (in 
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All  these  modes  iu  which  a  party's  statemouts  become  the  basis  of  contractual 
or  estoppel  rights  have  uo  beariug  on  their  use  as  mere  evidence. 

It  may  be  added  that,  in  consequence,  it  is  immateriol,  when  an  oppoueut'ii 
statemtiut  is  offered  as  an  admission,  that  it  was  utttrtM  to  a  third  ptrmm  ainl 
not  to  the  otiier  party  to  the  causa*  Evidentially  it  is  still  an  inconsistent 
statement  and  therefore  receivable.  If,  on  the  other  hand,  it  were  put  for- 
ward as  the  basis  of  an  estoppel  right,  because  acted  upon  by  the  other  party 
to  the  ciiise,  there  would  be  ground  for  claiming  that  it  must  have  been  made 
to  him  directly  or  else  he  would  not  have  been  justified  in  relying  upon  it ; 
and  sill ''  would  lie  the  usual  requirement,  for  purposes  of  estoppel. 

For  tiie  same  reason,  it  is  no  objection  to  an  admission  that  it  was  mado 
a/t-r  mit  begun.' 

§  1057.  Qnaal-Admlaalona,  aa  dtsttngnlshed  from  BoUmu  or  Jndlolal  Ad- 
miuions.  The  law  of  evidence  has  suffered,  in  its  most  vital  parts,  from  nn 
niliuent  almost  incurable,  —  that  of  confusion  of  nomenclature.  The  turni 
"admiisiona"  exhibits  this  misfortune  in  one  of  its  notable  aspects.  Tliere 
are  two  principles,  not  at  all  connected,  which  for  a  century  or  more  hnvt- 
had  to  be  discussed  by  the  aid  of  a  single  and  common  term.  One  of  thesf 
principles  is  the  subject  of  the  present  consideration ;  it  authorizes  tiie  n- 
ceipt  of  any  statement  by  an  opponent,  as  evidence  in  contradiction  and  im- 
peachment of  his  present  claim.  Such  statements,  here  referred  to  in  tlie 
loose  and  usual  phraseology  as  "admissions,"  should  better,  with  a  view  to 
discrimination  and  clearness,  be  designated  Quasi-Admissions. 

The  true  Admission,  in  the  fullest  sense  of  the  term,  is  another  thine?,  and 
involves  a  totally  distinct  principle.  It  concerns  a  method  of  escaping,  from 
the  necessity  of  offering  any  evidence  at  alL  The  former  is  an  item  in  tlie 
mass  of  evidence ;  the  latter  ia  a  waiver  relieving  the  opposing  part g  from  the 
need  of  any  evidence.  The  former  is  involved  in  the  subject  of  the  present 
Book,  "What  Facts  are  admissible  as  Evidence";  the  latter  is  concerned 
with  the  subject  of  Book  IV, "  Of  what  Propositions  no  Evidence  need  be 
offered  " ;  and  is  dealt  with  elsewhere  (pott,  §§  2588-2595).  An  Admission, 
in  the  latter  and  correct  sense,  is  a  formal  act,  done  in  the  course  of  judicial 
proceedings,  which  waives  or  dispenses  with  the  production  of  evidence,  by 
conceding  for  the  purposes  of  litigation  that  the  proposition  of  fact  clainnd 
by  the  opponent  is  true.  The  principal  questions  that  arise  in  construing  its 
principle  are :  Wlir.t  sort  of  a  formal  act  is  necessary ;  who  may  effectively 
do  that  act;  what  classes  of  facts  may  be  thus  disposed  of;  and  how  fu.,  in 
time,  is  tliat  act  effective?  With  this  genuine  Admission  we  are  not  liere 
further  concerned,  except  in  noting  the  distinction  mentioned  in  the  ensuiii},' 
section,  and  also  in  considering  (post,  §  1066)  the  use  of  prior  plcadinys  as 


•  1792,  R.  ».  Neville,  Penke  91  (nuiMncc; 
ilervndant'a  bond  to  the  imriah  where  he  furmerly 
resiiird,  srknowledging  hia  trwle  to  be  a  nuisance, 
received,  subject  to ezplanntion,  "as  it  shall  ap- 
pear that  this  place  is  mora  or  leas  like  that 
where  be  before  resided  ") ;  1794,  Oraot  v.  Jack- 
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•on,  Peake  203  (action  on  a  bill  of  exchnnse  :  a 
defendant's  admission  in  an  answer  in  cliaMri-ry 
to  a  bill  by  other  creditors,  re*.-eive<l) ;  1853, 
Chapman  v.  Twitchell,  87  He.  S9,  63. 

•  1782,  Morris  p.  Vanderen,  1  Dall.  64,  66 ; 
1823,  Uanhall  v.  Sheridan,  10  S.  *  B.  268. 
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8  1068.  Sum  :  AdiaiMioi^  ««»  Z    .      ^        '"'""'  Waiver  of  proof 

th,  p««„t  .or,  being  nothinglr.n.^7:r«   V^  ^  1'»«-d."S^ 
yns,Jinalorcon..lu^^^   «,     '  "  »tem  of  evidence.  «  therefore  ««/ w 

the  le„  proceed  with  hi.  proof  in  7Zlot  iu  "*  "^''""'^  '»  ••■  ""y  »«,  « 
.ncon«.tency  which  di«c,4t.,  in  a  ZLr '  *^  eorrectnew;  it  i.  n.eily  an 
and  hi.  other  evidence.    No  one  wouTeve,  Lv      '''^' ••"  P"««°t  claim 
P"nt.'  had  not  the  two  doctrine.  SdTttr.'  '"'l'*"''""'  ^°"''^»  «»  ^hS 
their  .uperficial  n«eabl.„ce  to  thev^ntlt^'^"^""'^"'  ^^''ded.  b, 
duce  confu.ion.- namely,  the  doctrinTrof  «!    "T*  'I  '''^''^  P«*"ts  to  prl 
An  e,toppel.  i. .  a  ^presentation    cTd  o^  Ttff  ^l!'  °'  ^"•''•'^'  »'^""«^»- 
.ub.tant,ve  right  doe.  oblige  the  ZoZai  ^      *''"  P"^^'  ^'J^  «'"«ting  . 
mentation. --in  other  worf.^b„t-nrceS,r.?  *°  "?''''  «*^  '>'»  '^P"' 
for  an  entirely  different  rewon   a  2111'^    •"■'°°'^""""-    ^'  t«x>.  but 
«n^  that  it  formally  waive,  .U  ^gStTll'ZT  "  '°'^'='"''^«'  '°  t*-" 
«.  *.  It  removes  the  DrotvMin««  ■  .        ^'  '"'  'he  purposes  of  thn  fn.i 

'k.l.iwin  "Oder.  U„„,,„d7|;*     "■' J"  •"»•?•  be..  c.c.W  b, 

stopped  from  diluting  tLeir  truth  with  re.^t^.r.'''"°" '  *"  "«'''  «  <■*'«>  the  pll  ?. 


h  eminent  jo-IaM  ■TmS  s^^  Jf"  •''"""•ive.l 

nut^pennitted  to  cont^Hct't  .r'"""'""'  •»■•  » 

l-ill  i'>''rt*,i„gtb/ch.™'.lJ    T?'  '■y  •  «*"■"• 

the  Court,  whil.  «t  n.2^1  f  '*'1"'« "»*  '•«'"«  :      4  Fla"  ~!Mrsni"''i'/n'/  .'"**  f^nrtero.  Bennett' 


lejFil  liabilitra"  well  ,,  I'^l^''  '?  T"!***  "f 

1«?7    i*  •       '*.•  ^'yon  ».  Good,  8  id  279  970 
(Imok-account  entriesJ  ■  isw  r- i*         .,  "^^  ''^* 
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Dktingnisbed  from  the  foregoing  principle  another  qaeetkm,  oaoe  in  greet 
vogue,  end  elreedy  here  treated  (ant$,  f  f  626-B81),  namely,  whether  the  prin- 
ciple  ntmo  alltgont  ntam  turpUitdiium  audiatur  would  exclude  the  teatimony 
nf  one  who  oame  forward  to  teatify  to  hia  own  prior  falsity.  So  far  aa  sunli 
a  doctrine  was  ever  recognised  (and  it  ia  now  wholly  repudiated),  it  i«sted  on 
the  ground  of  moral  obliquity,  and  applied  to  all  witneaaes  alike,  and  not 
merely  to  partiee,  who  indeed  at  that  time  were  not  qualified  to  testify 
at  alL« 

(2)  It  follows  that  an  opponent  whoee  admiaaions  have  been  oflStred  against 
him  may  offer  any  evidence  which  aervee  as  an  txplanaUom  Jor  his  former 
assertion  of  what  he  now  denies  to  be  the  fact*  This  may  involve  the  show- 
ing of  a  mistake  *  or  the  evidencing  of  circumstances  which  suggest  a  differ- 
ent significance  to  the  worda.  The  modea  of  explaining  away  t  witness'  self- 
contradictions  (antt,  §  1044)  suggest  analogiea  here. 

(3)  But  such  explanations  must  of  course  not  violate  other  and  independ- 
ent principles  of  evidence.  In  particular,  the  rule  against  opinion-Ustimoni/ 
(misguided  as  it  is)  may  be  construed  to  forbid  the  party  to  testify  to  his 
real  meaning  and  intention  in  making  the  statement*  Moreover,  an  explana- 
tion which  attempts  to  rehabilitete  the  party  by  showing  tbat  he  has,  at  still 
other  times,  made  elainu  eontiaUnt  with  his  present  one  is  perhaps  obnoxious 
to  the  general  principle  which  forbids  a  witness'  credit  to  be  restored  in  this 
manner.' 

(4)  In  this  place,  moreover,  there  often  comes  into  application  the  general 
principle  of  Completeness,  which  permits  the  remainder  of  ani/  utUrance  to 
be  put  in  evidence  by  the  other  party,  in  order  to  present  the  full  and  correct 
significance  of  the  fragment  which  the  first  party  may  have  offered.  This 
principle  affects  admissions  as  well  as  all  other  kinds  of  verbal  utterances, 
and  is  elsewhere  examined,  in  its  bearing  upon  a  party's  admissions  (d^m/ 
§§  2099,  2113.  2115). 

The  effect  of  this  principle  is  sometimes  difficult  to  distinguisli^m  that 
of  the  Verbal  Act  doctrine  (poet,  §  1772).  The  latter  is  concerned  with  the 
Hearsay  rule,  and  defines  the  classes  of  utterances  to  which  that  rule  is  not 


Welch  •.  Rivker,  69  Vt  239,  39  Atl.  200  (ac- 
I'oiiiit-book  entriea,  u  to  the  person  charged) ; 
1902,  Laflam  v.  Minimaoi  PnlpCo.,  74  id.  125, 
53  Atl.  S26. 

Dutingoiih  the  effect  of  the  parol  eridmce 
ruh,  /Mat,  H  2413,  S430,  which  forbids  ahowiiiK 
11  mistake  in  a  fonnal  act  constituting  a  sub- 
Htantive  right. 

*  The  following  case  illustrates  the  mingling 
of  these  two  queatinns:  18S9,  Freeman  v.  Walker, 
6  Oreenl.  68,  71  (master's  action  for  wages ; 
whether  defendant's  allegation  in  a  petition  to 
the  Federal  authorities,  relating  to  the  master's 
misconduct,  was  disputable  by  him  in  thit  cause, 
not  decided). 

«  1867,  Reid  v.  Warner,  17  Imw.  Can.  4(87 
(handwriting) ;  1868,  Smith  r.  OifTord,  33  Ala. 
172;  1880,  Dabnejr  v.  Mitchell,  66  id.  495.  505 


(account  Rled) ;  1897,  Posev  r.  Hanson.  10 
I).  C.  Atp.  497,  508  (affidarit  by  one  who  loiiM 
not  read);  1896,  Smith  v.  Mnyfinld,  163  III. 
447,  45  y.  E.  167  (the  amount  agreed  to  be  <lii- 
the  admittant))  1870,  Janvriu  v.  Fngg,  49  N.  11. 
346;  1897,  Holmes  v.  W.  R.  E.  Co..  20  l{.  I. 
•289,  38  Atl.  946  (words  8|,oken  jocularly,  imt  ai. 
ndniisMon  ;  here,  of  an  agent) ;  1903,  Bov>  r  >-. 
.St.  Lonia,  8.  F.  &  T.  R.  Co.,  -.,  Tex.  -  .  71 
.S.  W.  441  (aasenors'  bookn). 

*  Ante,  note  2. 

•  1897,  Sutter  v.  Rose,  169  111.  66,  48  N.  K. 
411  (Irtter  admitting  knowledge,  not  allowcl  m 
be  explained  by  writer's  intention).  This  appli- 
ration  of  the  rule  is  examined  uoit,  88  !',•.' I. 
1963-1972. 

'  The  caaes  are  considered  under  that  hcil 
poU,  f  1133. 
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J  0FP1B8  TO  COlfPROinSK 

exempt  from  th.  Ha^^MrralTT!.    i  •*",*•'»•«'»•  which  it  thu.  ^nJ^i^ 
1788),  but  it  m.T  hm^^Tu  !'"'"""'  """n'riied  (J  M^?77 

•n  .dmiMion.  m«j  be  olTewd  t  evil '!l  J",  •*•"  ."''''•"d  ••  equivler * 

MPWM  uttennce  wn»e  further'  .u^!7  fT""^    Whether  from  .  certmn 
cIu<W.  or  whether  in  ceS  co„d«ri"  n  "^  '"'P"'"'  "  "•^'-^n^^n! 
n.*7  be  implied,  i.  «,  a,„ch  .  quS"  „/?k   "*'""'"*  °'  *  «"*««  f  teLnt 
"«Uno,  „  h,^     ^^  becoL'theTiitL?^""!!""*'"'*^ 
are  ruluig,  recorfed,  but  they  dewnd  „2      '"''J*"*  °'  P«cedentr  The" 

-ttle  it  by  .  P.rtJJ:r:omZ  "  menf"  "  "^^^  "  <="'»- to 
truth  of  the  feet,  on  which  the  chuK  !l'  ^  "^''  *"  '"  '^"•"'"■«»  of  the 
endenoB.  i.  .  q„e.tion  which  LwTve;  ^J  '"^"  "'•'"'°"'  "^eivable  in 
vaned  but  often  u-^tiafactorT^ttfrnTu  "rexT"^?"^  '^^""''•'"'  «"<«  to 
Bunple  one  in  iu  principle,  though  eZ^«.„I'^^''ri'°."-  ^«  «°J"tion  i,  a 
-  »  merely  thi,.  that  /conceJo'  wSr  ie'hyS  S  L'"  "''P"'*"-  = 
•.mr.Hx««H.h..M«...,...„.„    .    .     *'^P"*''«*'«"°"'7  can  never  be 


wu  M«w^J^**^,\^*«»tfcM,  ,nd 


title  wottId»i,  M!c?,i.*P'^r  "■•'  »>••  "'"Im  of     l|in««I  ?t:     ''ti''    f.'i'>'i»«iW») ;    mg    kJ,. 


title  .^  Mh,"JSS  /P'^r  ♦•'•t  thi  cSta  o 

i"K  i»e„  1^^:,'™  ,'i*i^!?,i7  p'"»;i<frh./ 

■l«cl.r«tioi«  of  Vh«  lin.'.  i   '"^''"'  ''•f'"")«»f8 

pitting.   McSr^to   exDkir"*''*'"^  "•"'• 
ftirnre).  expWn    away  that  in- 

H.f.nd.„t'.  atSSdan^JrSTk:  eut-^^ry  = 

I  take  it  to  b»  niii»..i       .i'    ■  "-""luorouffh 
of «  perK,n  .Und?M?„  i*!^  *''"  ?°y  "^P-itfon 

'833.  sto^lTS;  e  c'* 'p'  ?i?'n  "'•"*•■'»' 

•"'J  receiyable  mm  in  Ti    ■    .  ^*^  (ch»T0ng  A. 
•  *"  "*•  '"«  («n  unsigned  note, 


•Ion  byHrfendan  hitl'«.«irr  '•"»(•<>»'»•• 
•  formVr  trial  *,.i,r.tJ^"^  ?'"'''''''''"  »t 

tilTi  •tatanienti  after* Trior  .U  i  ',  'f'""- 
for  th«  aame  wr^ona^in/o™  1^*'  "'  *"  •«*'•" 
«.nd  for  wa\k~g  oV".i7;  *»■•"  *«™«i  b,  . 

'..vern„w"a„dtha^..hrvrhtVS--/;:i| 


•to.,  received  u^l„^L   "^i^""^*^  bill. 
-«  given);  .8w"lJZrr.'",'i'"t.r-'.'«t|t 
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""lit  domain  ;  owner"  nrior  «.''  Vl'""  ^^  ""'• 
«»e.«.r,  .dmittedTprirrLI^,^'r  '^""'  '■' 

"•oney  to  pay  it  "  i.^  .j    •  ^?^'  ""*  <"•  the 
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tiMted  M  an  •BMrtioa  nprewnting  the  party'i  aotiwl  bclkf,  and  therefore 
oannot  be  an  admiuion ;  and,  coovenelj,  an  unconditional  aaaertion  ia  re- 
ceivable, without  any  regard  to  tlie  drcumaUncea  which  accompanj  it  But, 
before  considering  the  bearing  of  thia  aolution,  it  ia  neoeaaarjr  to  dispose  of 
acme  inadequate  theoriea  that  have  been  judioialljr  given  aome  prominence : 
(a)  It  has  in  MaaaachuaetU  been  formalljr  propounded,  and  has  elsewherq 
aouetimes  been  suggested,  that  there  is  a  priviltg*  protecting  aa  confidential 
all  overtures  of  settlement  made  tu  the  opposing  party,  —  and  thia  upon  a 
principle  analogous  to  that  of  the  privilegea  for  confidential  communications 
(jw«<,  112885-2396): 

1845,  OnMy,  J.,  In  Dickinim  r.  Diekittxm,  B  M*t«.  *71,  474 :  "  The  miM  of  erMence 
tielttiie,  to  toni*  eitent,  snd  uudw  esrUin  olreumiUnoes,  Um  daeUntioiM  siid  MlmlMioiii 
of  •  party.  Tbu«,  tb*  mora  fully  to  protrct  tb«  righU  o(  parties  lltlgiUiiig.  all  tinir  com- 
munlostloM  with  eouniel  sra  held  to  be  priTil«g«d.  EvidenM  of  thii  chsractor  list  Rlwavii 
bMii  •xolud«J,  and  the  ml*  has  b«n  m  brcNid  as  to  esclnda  all  a<lmimiont  tliiit  miui.>. 
Another  instanoe  of  •seluaion  of  tMtiraony  ia  that  of  an  ofTar  of  on*  porty  to  anotbvr  to 
pay  a  sum  of  noney,  or  other  valuable  eoniideration,  with  a  view  to  a  compromiM  of  tlia 
matter  in  eontroreray.  It  must  be  permitted  to  men  endeavor  to  buy  their  peace,  with- 
out bfing  prrjudioed  by  •  ejection  of  their  offers.  llanos,  eridenoe  of  (ueh  offen  or 
pmpoaala  ii  irn-levant,  and  they  ara  not  to  be  Uken  as  admisfioni  of  the  legal  liability  of 
the  party  making  them.  But  here  a  diitinetion  exiatii  between  the  oaeei  of  an  offer  to  p»y 
money  to  lettle  a  controveny,  and  an  admiuion  of  particuhur  facte,  connected  with  the 
case,  made  by  a  party  pending  a  negotiation  for  a  conipromiee.  The  mora  oonTenicnt 
rule  might  hava  been  that  wliich  is  applicable  to  ooramunieationa  between  client  and  ut- 
kwuey,  excluding,  as  teetimony,  everything  communicated  in  this  relation ;  which  rule,  if 
applied  here,  would  exclude  every  admiiMion  made  during  the  intervisw  which  was  \m\ 
for  luch  compromise.  To  aome  extent  this  rule  waa  attempted  to  be  introduced,  axcliid- 
ing  all  adminions  of  the  parties,  even  adraiuiont  of  particular  facta,  where  it  ap|iear>  il 
that  they  were  expreuly  lUted  at  the  time  '  to  be  made  without  prejudice.'  But  the  ex- 
ception waa  soon  introduced,  that  the  evidence  wss  competent  where  it  was  tbs  admiiiiou 
of  a  collateral  fact" 

This  theory  is  consistent  enough  with  the  general  theory  of  privileged 
communications  {post,  §  2285),  namely,  that  expeditious  and  extrajudicial 
settlements  are  to  be  encouraged  and  that  privacy  of  communication  '» 
nece.s<iary  in  order  to  encourage  them.  In  policy,  however,  it  may  be  dotibted 
whether  the  recognition  of  such  a  privilege  is  in  fact  necessary  in  order  to 
foster  private  settlement,  or  whether  in  fact  the  good  that  might  be  done  by 
the  diminution  of  litigation  under  such  a  privilege  would  be  greater  tlian 
the  justice  that  ia  effected  by  the  free  use  of  the  evidence  made  availalile 
through  denying  the  privilege.  At  any  rate,  whatever  the  arguments  i>f 
policy,  the  furtlier  and  vital  objection  remains  that  the  supposed  privilt.;e 
does  not  fit  the  rule  of  law  as  it  is  everywhere  accepted  and  applicl. 
Nowhere  but  in  Massachusetts  has  this  theory  been  definitely  udvocatiil ; 
and  even  by  its  own  expounders  it  is  conceded  not  to  explain  the  actual  rule 
of  law. 

(6)  Another  theory,  resting  apparently  on  some  notion  of  contract,  ia  that 
an  express  reservation  of  secrecy  (by  the  words  "  without  prejudice  ")  assimi- 

12S0 


II  i(Mwo,r]  omu  lo  comphoiwh  ,  ,„ 

1871.  A/W/W.  L.  J.,  ia  «,  /».>„  a„^  C*  I    R  «  rv    . 

«.„.t«olloo  of  tbo  do«tt»«t.  SwrtA.„  .    '    °*  ""   •'•«">"»««  of  b«i  f.i,h,  but  oTul 
it  1.  not  M..p(«L"  "•'•  •"'•'*'  '"•«»  •»/  ooBtr^rt  b,  it  u  lb,  o«,r  conUiBodhi 

ceding  th«t.nun«,l,ptedoffer^morur„„lh  •^'«"«»t«;  «"<«.  con- 
none  the  lesa  remain  for  it  .n  «?^  ?  ^  no'hing  contmctually.  there  may 
contractual  purpoaT   ii^t"  fh"*^!*':!  ^?'"«r  °ver  and  above  it.  defeated 

.ike  the  foreSo."2rne.  Ur:;VX"l^i;  "eS^e  "1  *"??  ^^  ''"''• 
by  general  conMnaua.ofler8  of  compromiLli.r.KT  ™''  °'  '"*:  '«'• 

word,  "without  prejudice."  ma^U  TJ.!?  t  "?'  *^°^  »''•  "P«« 
ve«ely.    NevertheleM.  aprZeio^iuJ."?       "'''''  '"  •"•^«'"«'  "J  «=«>n. 

headed  by  the  .hibWeth  "  wlhout^l^d  !„  "  "'  ?""*'  '*"*'  *  ^''^' 
use  a.  an  admiwion.  and  that  th?. V,^  *"  "'«  '""  »ub«Kiuent 

thi,  tredition  ha.  heC  to  dLd  th«  i  ""  "''"""^  *"  ^'"''"*  ^  '»** 
of  rulings  ^      "'"'"*  *•»«  di«5U8.,on  and  to  confuw  the  long  line 

—yVZeTS:;^^^^^^ 

/««mforf.  but  rather  a  belief  that  the  furtSf,  «<'«*-'«'-y'.  r/am  ,i  «w/ 

well  founded  or  not.  would  n  any  ev^nf^r'T''™  °' '''''  '^'^'  ^''«»h" 
avoided  by  the  payment  of  he  ^umn?^      '"?  annoyance  a.  i.  preferably 

a  desire  for  pea<S:Lt  a'l:troft;::f  j  It'*' *'^ 

offer  to  compromia.  i.  that  th,  p«tylrtln,^2  J.  Y  '^  »«»  =  "  The  .«enc  of  „ 
»nd  to  make  a  oonoeMion."  ^  '  ""*  •*"'  *'  *>1"»«  to  .uboiit  to  a  wcrWoe 


"•;  ."•  ™  "«'  i»ry  to  determine  Whether 
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founded.  ...  [If  the  defendant  had  lo  paid  money  here],  (hat  would  be  no  eridenee  of 
the  damage  :  it  U  money  paid  to  buy  peace  and  to  stop  a  eumplaini  It  ii  yery  often  a 
wine  Uiing.  however  unfounded  a  compUiut  mav  be,  for  parties  to  pay  a  tumof  money  in 
order  to  quiet  the  party  making  the  oonipUint. 

1833,  Tiottuu,  J.,  iu  llarringlm  v.  Lincoln,  4  Gray  683,  567  :  "Peace  ia  of  auoh  worth 
that  a  reaaonable  man  may  well  be  presumed  to  seek  after  it  even  at  the  cost  of  hw  strict 
right  and  by  an  abatement  from  his  just  claim.  The  offer  which  a  man  uakee  to  purohaae 
it  is  to  be  taken,  not  as  his  judgment  of  what  he  should  receive  at  the  end  of  litigslioii. 
but  what  ha  is  willing  to  receive  and  avoid  it.  .  .  .  If  the  plaiutifT  had  made  the  offer  of 
compromise  in  open  town-meeting,  proof  of  it  would  have  been  excluded." 

By  this  theory,  the  offer  is  excluded  because,  as  a  matter  of  interpretation 
and  inference,  it  does  not  signify  an  admission  at  alL  There  is  no  conces- 
sion of  claim  to  be  found  in  it,  expressly  or  by  implication.  It  would 
follow,  then,  couvursely,  that  if  a  plain  concession  is  in  fact  made,  it  is 
receivable,  even  tliough  it  forms  part  of  an  offer  to  compromise ;  and  this 
much  has  long  been  well  understood: 

1828,  Richardton,  C.  J.,  in  Sanborn  v.  Neilton,  4  N.  H.  601,  609 :  "The  ieaM>n  why  a 
mere  offer  of  money  or  other  thing  by  way  of  compromise  is  not  to  be  cTideuce  aeaiimt 
him  who  makes  it,  is  very  plain  and  easily  understood,  —  such  an  offer  neither  admit«  nor 
ascertains  any  debt,  and  is  no  more  than  saying  that  so  much  will  be  given  to  be  rid  of 
the  controversy.  But  where  the  offer  has  been  grounded  upon  an  ezpresa  admission  of  a 
fact,  and  that  fact  afterwards  comes  to  be  controverted  between  them,  there  seems  to  be 
no  ground  on  which  the  evidence  of  the  offer  can  be  excluded.  Thus  if  A  sue  B  for  »l(i(j, 
and  B  offer  to  |»y  |.>0,  this  offer  shall  not  be  received  as  evidence,  because  it  may  have 
been  made  mere!  'or  the  sake  of  peace  where  nothing  was  due.  But  in  such  a  ciis.-,  if 
B  admit  expressly  that  tJO  are  due,  and  offer  to  pay  that  sum,  then  it  seems  to  us  th;.t 
both  the  admission  and  the  offer  are  evidence.  We  are,  therefore,  of  opinion,  that  the 
offer  made  by  the  defendant  in  this  casa  was,  under  the  wk-  mstMices,  admissible  in 
evidence." 

So,  then,  it  is  apparent  that  the  oecation  of  the  utterance  is  not  decisive ;  that 
is,  it  may  or  may  not  have  been  accompanied  by  a  reservation  or  an  injunc- 
tion of  secn-cy ;  and  it  may  or  may  not  have  occurred  during  negotiations 
for  a  settlement  or  a  compromise.  What  is  important  is  the  form  of  the 
statement,  whether  it  is  hi/pothetiial  or  ahtoluU.  If,  making  all  implications 
from  the  context  and  the  circumstances,  the  statement  assumes  the  adversary's 
claim  to  be  well  grounded  for  the  mere  purpose  of  discussing  a  settlenunt 
which  will  avoid  litigation,  tlion  nothin;,'  is  actually  admitted  in  any  true 
sense;  and  therefore  the  i«rty  making  it  is  in  none  the  worse  condition 
for  having  omitted  the  phrase  "  without  prejudice,"  nor  for  having  off.red 
the  full  amount  of  the  claim  without  any  pretence  of  compromise.  It  on  tlie 
other  hand,  the  statement  is  absolute,  so  far  as  appears,  it  is  not  saved  ny 
any  cabalistic  phrase  nor  by  ite  occurrenne  in  the  crtuise  of  comproinis.;- 
negotiations.  This  solution  of  the  question  is  amply  elucidated  in  the  follow- 
ing passages : 

1822,  Homer,  C  J.,  in  Hartford  BruUjt  Co.  v.  Grander,  4  Conn.  142.  148  :  "TIip  h.w 
on  this  subject  has  often  been  miseonceivod ;  and  it  is  time  that  it  should  be  firmly  e.stalH 
lished.    It  is  never  the  intendment  of  the  law  to  shut  out  the  truth:  but  to  repel  any 
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inference  which  nuv  arin^  fmm  • *.. 

ton  pouud-.  in  .Ui.f,ction  of  hi-  claim  oTTiftni^dL     h^"*^  *''•*  "  A  off„  to  B 
orpurchMetr«nquiUity,  thi.  iniDlie.  nn  J   •    •    ^  P"""***'  •"^'^'^  *»  Pwvent  •  ..uit 

menu  of  the  oontroveny.    But  if  A Tlu    '^^'T ,''  «""">«  nothing  concerninir  th. 

object  of  th.oo„,.„.tio„  wjr^"""^„'^7j'-";j;«  '•  Ifood  evid«.o.;.lthoujh  the 

hT' n"^  ^  *'•»'  ''»•  *«  view  .^7i"teuUon^l"*  '""'T'^^-  The  que.«o„  to 
whether  it  wm  to  concede  m  fact  hvpotAet  c!^rJ  ?  !L  '  **"*'  '"  ""*'"<?  »>>«  •dmi«io«  • 
cl.re  •  fact  n-ally  to  exi.t.  Ther^^U  n»^-  {'  ^,'!^  ^  «»<«'  •  settlement,  or "  de' 
elusion  of  e^dellce  le,t  it  .Su'id  de^  Z"^  a^t""' *"""'"^  ""  ""  C°-'  nor„t 
«dm««on.  or  decU^tion.  talcing  facta  for  „™„,!d.^,  oonversat>on.  But  teatlrnony  of 
good  pohoy  constrain,  the  temporary  ,ie°dZof^"l"^'^  ""'^  *"  *"•••  »»'*  »"»»-«• 

aue.tio;ai4i:;"„,^t5;,2^-^^^^^^^^^ 

"ent  or  nertiation.  but  wheUier  a  .tk^nSfoT^t         f!  "f  ""^«  •>«"»«  »  '""I^ 
'   .»  .  que.      ,  not  of  time  or  cir^umSr  bu  oHn^tJ^''''^'**  *"  ^  •»  '^"■'»"on 
.«.)  c,rcujj«^ee.  may  be  material  .Wd.nrA^„*;"*'°^-    """'•'^•"'"tion  the  time 
or  rejected  i.  evidence,  when  the  party  m^i "  "i;  „„7"!:°f  W"""'*'  "hether  accepte,! 
aJmuMon  of  his  liability.    It  i,  not  »v\A^Z^\    "wderatood  it  to  be  and  made  it  as  an 

iU.'.tionnoti„tending'toS;i"l'L2ry*''"':r'r.''r»'''P"^P^ 
»  avr  .uit,  the  payer  intending  to  admit  no  hin".  hi  A"  T*'™  !*'"'"  '"•^ ''"  P«J  ^  "void 

n"«>nerally.ig„ifie,.^ttleme^rnwMih?K       •'•'''*'"''''''*'«''•  •  ■  •  'Compr<^ 
.»  that  sense  the  word  doe.  not  dc^rfl  ^  °^*7  "'r  "r"""  '"'  '"*''  "'J^-    "-^ 
«lm.„.on  of  liability,  and  i.  not  an  .deJulTteilT  'f  tK^"^.  *  •~"«'"  "'««>"*  •« 
1901,  Ac/timicier,  J.   in  7>,„„  „     "«l'»w  aiatement  of  the  law." 

a-Jed  what  offer  of  i;."me';:7J:-^^-;.i%J^^^^^^^        ^"-  '«»=  "«-a.the„ 
defendant.  ..eluded  the  queetion.     Th"woViu,  *.."'*•  T?  ""  *'''J«««»»  »'  the 
.compromise  for  peace',  sake  of  a  claJmlh.  v-SriV';  ^"i'"""^  "^.  "V  mean 
he  payment  of  a  claim  to  the  extent  to  wM-h  it  u  ^    Z^'^^  "  ''•"''^'  °'  *»  «ay  .ignify 
the  present  ca«.  by  the  ^  of  the  elp^?;;^X^.'t.•*'  '^  '^.''"•-    "  *^''  "i^-"  *" 
a  claun  under  the  policy,  although  no  C^L  I^tf^l^  J?^"'  ''  *"  '»"•  »»"«'  '«"«•  «>' 
not  adrntaible.    If.  on  the  cont^iy.  he  meTn"  Th^L'^''""^  °'  »»■•  «"»?«>«!«  w«i 
hat  he  did.  that  there  wa.  a  conc^ll  l^Tu,!^  ^  ^.V"^  f'."*«"  «•»  to  indicate 
the  dispute  being  me«ly  „  to  the  amou^  of  thI  I^  Tk^'  ^J''"^  '"  "'""ed  to  settle, 
a.  ...fficent  evidence  to  go  to  the  (k^nltiL'  I     '     f  ""*""-  *-  •dn'i~ible  .  . 
the  refu«.l  to  pay  .  greater  araounVS,^  w^  ^^^1'  "*""  *.^'''" ''"  '"'«''t  infer  thu 
p...of  of  tess.  and  that,  therefor,  there  h^  Z,T2  °'*'"- «f™»nds  than  failure  to  furnish 
f  he  answer  of  the  witnes.  had  What  t^defe'rr  ^^"'•' j-'f^-dant  of  such  proof 

tion'iftt^oiS^ateTa^  ^^)  When  the  ques- 

before  trial  had  been  ^d    tU  ^t  o^'lV'""  t'*^''  "  '"'*''  ^^  W'-"' 

».aae  relevant  b,  the  rule  'JZ!u^  VrTk:''^^:^'^  "^  ''''''"''''•  " 

•  1862.  w.ni  -.  y  f   ^M  pay.^  of  money  into  court 

•^  B.  D.  »«  (ccsf,  seecutlou^  ,  1062),^?^;  (JJ-^f'-j;.  ^JS'^f  IL"^;' 
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before  trial  is  a  procedure  sometimes  employed  to  narrow  the  issues  in  a 
cause  and  to  affect  the  ultimate  burden  of  costo.  This  procedure  has  no 
concern  with  the  present  matter  of  evidence.*  (3)  An  offer  of  compromise 
from  an  unnuthorued  person  cannot  amount  to  an  admission  of  the  party 
liimself.*  Supposing  it  to  be  an  admission  in  terms,  then  the  question 
whether  it  can  be  used  depends  on  whether  the  person  making  it  is  (upon 
the  principles  of  §§  10C9-1087.  po»t)  one  whose  admissions  may  be  used  to 
affect  the  party.  (4)  When  an  offer  has  been  aeeepted,  it  may,  of  course,  be 
proved  as  the  basis  of  a  contract  sued  upon.* 

§  1062.  Sana;  State  of  the  Law  In  Tatlona  Jntlsdlotioiu.  The  correct 
solution  of  theory  (noted  in  §  1061  (c) )  seems  to  be  fairly  well  accepted 
to-day,  although  the  precedents  within  some  jurisdictions,  and  particularly 
the  long  line  of  precedents  in  England,  are  difficult  to  reconcile.*    The  only 

»  8«  Brown  r.  People   8  Colo.  115  (1876).  on  *  difTennt  foandation  ;  it  wu  matter  no  wav 

But  80  far  ai.  the  payment  into  court  u  a  «»-  connected   with  the  merit!  of  the  cauae  an,"l 

*J«.W«rf»,,«M»,n  the  nature  of  an  offer  to  which  wa.  capable  of  being  eaailv  proved  hv 

aettle,  It  «houl.l  not  bo  made  known  to  the  jury  ;  other  meana  "j  j    1800,   Or^oty  t.   Aow,ml    3 

and  sneh  an  expre«i  provision  umetiroea  occurs  ^f.  US  ("fact,  admitted  lefore  arbitrator  " 

Uiurt  1900    Ord.  22    R.  17.  settlement,  the  ;irawer  of  a  bill  offered  to  give 

•  1877.  State  »   Jaeger,  66  Mo.  178  (offer  another  bill ;  held,  that  thU  was  a  con,iiti„,wl 

"llT/rv     l"  "'^"^  ^       a  n.     „„   ,-  o"^"  "'  corapromiU,  and   not  an  acki.ow Ll;^ 

laai  ^  •  ^••'^n'  "•  ^'"L""^'  °"'-  !"•  ^^  '•  """"  '>'  '"M'ity)  ;  1823,  Thomson  r.  Austen  \ 

,:.^.!/V..!  .''!^"/• '?''Tll'"''~PI?!:«.*'!»         •••  *»»  •»  "Dxious  to  get  out  of  the  law  tl.at 


cases  cited  under  self-contrndictiou,  aiUe,  I  1040, 
and  conduct  evidencing  conscionsness  of  guilt, 
anU,  a  282,  284).  Bmlatid:  1718,  Turton  ». 
Benson,  1  P.  Wma.  496,  497  (bond  ;  a  ruling 


he  would  refer  the  qaestion  in  dispute  to  thu 
wiineaa  as  arbitrator,"  and  aaked  him  to  ti-ll 
tills  to  the  defendant,  to  «t  him  to  compromise, 
at  same  time  admitting  tna  receipt  of  money  nn 


th.7'  if,  T..,*  ^  «■  '  J  ^1  '.  ™'  "9  "  "™*  t""*  aamitting  the  receipt  of  money  o, 
!r™,fi J^-  Ti?-         »i "TT "J"^**'"'  not «ccepte3     account,  held  on  the  ficta  " not  to  hare  orilnn 

said  a  man  should  not  bo  bound  by  an  offer  fore  to  he  admissible) ;  1827.  Doi  ».  Evans  .1 
made  during  a  treaty  which  afterwanls  broke  C.  *  P.  219  (abstimct  of  title  \md  in  an  arbU™ 
off.  or  uuon  tenns  that  were  not  accepted,"  waa     tion,  held  to  be  not  virtually  a  part  of  a  con.. 

Vanhattan.  2  Vem.  717  (bond  ;  an  offer  to  sur-  Lofts  v.  Hudson,  3  Han.  *  Ey.  481  (agUemen 
render  it,  on  the  oppient  a  making  up  ceruin  to  pay  a  litigated  cUim  and  two-thir Is  of  the 
money,  disregarded  ty  L.  C.  Harcourt  ;  "  it  was     costs,  held  by  a  majority,  to  be  a  compron,  « 

^Llt^nl  ^'""'  '  ''°'""*r.'y  "ffT.  •■"I,"."  •"<!  «  'ny  lite  not  sucV  an  admi«.ion  of  kl 
condition  that  the  money  was  then  paid,  and  it  bility  as  to  allow  recovery  of  the  one-third  cosu 
was  not  complied  with");  1760,  Bsker  r.  Paine,  <- -  ...i»  ™  *i.- -.^^-i  '.,JA"."L""'r'-^''^ 
1  Vea.  8r.  456,459  (L.  C.  Hardwicke:  "The 
offers  by  defendant  are  material ;  though,  gen- 
erally speaking,  offers  by  the  parties  by  way  of 
compromise  are  not  to  have  much  weight  in" the 
merits  of  the  case,  nor  to  be  made  use  of") : 
1790.  Slack  V.  Buchanan,  Peake  6  (L.  C.  J. 
Kenyon  said  that  he  had  hitherto  not  received 
ailmissions  made  under  a  reference,  but  acknowl- 
edged that  he  had  gone  too  far ;  in  future,  he 
wouM  "reject  none  but  S'.ch  as  are  merely  con- 
cessions for  the  purpose  of  making  peace  and 
getting  rid  of  a  suit")  ;  1794,  Walhridge  ». 
Kennison.  1  Esp.  148  (during  a  treaty  for  settle- 
ment, the  defendant,  being  asked  as  to  his  hand- 
writing on  a  bill,  "admitted  that  it  was  hU" ; 
I-.  C.  J.  Kenyon  received  this,  since,  though 
any  admission  .  .  .  obtained  while  a  treaty 
"^  "J'pending,  on  the  faith  of  it."  waa  inad- 
■ussible,  yet  the  identity  of  handwriting  "  stooil 
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in  a  suit  on  the  original  claim) ;  1880,  Wayman 
V.  HillUrd,  7  Bing.  101  (on  a  demand  of  i40, 
defendant  "offered  to  giro  jei7'';  Bosannud, 
J. :  "  There  has  been  no  acknowledgment  of 
defendant  here  ;  the  defendant  merely  makes  an 
an  offer  to  purchase  peace " ;  and  so  it  was  liil.l 
not  to  supiKirt  an  action  upon  an  account 
state.!) ;  1830,  Cory  ».  Bretton,  4  C.  *  I'.  462 
(letter  dei-laring  at  the  ofiening  that  it  was  "  nut 
to  be  used  in  prejudice  of  my  righU  or  in  any 
future  arrangement,"  exclnde<l;  Tindal,  C  .?.'; 
"  It  is  clearly  a  ronditional  statement  ") ;  1830, 
M'nllnce  ».  Small,  1  M.  &  M.  446  (defen.ianf* 
admission  of  the  contract,  while  refusing  to  r.iise 
his  offer  of  payment,  receiveil,  because  "  not  H;ii.l 
to  be  without  prejudice,"  and  thus  nnrestriit..! 
"  as  to  confidence  ") ;  1830,  Wattatr.  Lawwm.  it'. 
447,  note  (similar) :  1835.  Thomas  r.  Morgan.  2 
C.  M.  ft  B.  496,  Kxch.  (on  demand  for  com- 
pensation for  injury  done  by  the  defendauts 
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phrasing  that  calb  for  sixvinl  ««*•      •     . 

New  York  and  Mas^huSc^'^d  S  "'"1""'  ^"  -'*«-  «"'- 


Wd  from  motiv..  of  charity   w?thn,..""''  '"•? 


to  «bat  the'  IZ  uti^!";r'ir;^l.''»  '."'.^^ 


out  prejudiJe  held  infL*   •■("?'■"'  "'"«''•  »".'■ 
ni«Je  under  the   unrTl.  \  "II  ™"""""»;atioii» 

13  id.   681    lletLr  rM   ■'  '^•""«y  »•  lo».  Co., 
tnitted.   the  il^l^tt'":?..?.,.-'!'--*,  nd! 


opponent',  .ttornev    •' with   ?h.     ^"1*  *?  ""e     ptoperirtiken)  •   >,i^*  the  olue.fio«  *«,  „„t 


opponent'*  «ttornev    " «ith"i'k""  i'"""  '"  "•• 

ton  V.  HoghtoD,  15  Bea  "278  8  8  a,,*,,".'?''- 
wntten.   after  di.pute   i;^„'  .j.v'^*    '««"" 

clu-W;  Romillv,  M.T  "'s.Pch'""''"'  .«■ 
tions  made  with'i  view  to".„  :!li  ""'""'"n'ca- 
n.eut  o„«ht  to  i  hera'°,e'',^".:S,^,''!f.*7»«?: 

»t.T„7ttt';,^rrj^r,  ':'"7  •^»i-"n     C  P.l  §J7'8V"an"'^'^'^r  up.;»";i;;  tlul'^jf^; 

huaband  to  hie   wife  'to  Hu;l  *??'»*"■  »>?  • 


not  be  eivenin^tA         "'thdrawD,  and  can- 


out  prejudice '^i  S^"'*^,„,°'['"  »«<lo  with- 

-..vlirt  oflerTof^mpromStr.  f'-f"  '> 
18«2,  William.  ».  Tho""^^  nV  "* '«''"'T  ' ' 
(de-emlanf.  offer  "  *i  hout  pref„,L  S'V  ^'  " 
proniiw,  made  'jefow  hni  sl^.'  i.  ?5  *°  "on- 
ly aere,:.Unt  to  lZ"  th "i".  t^^.*,^"'»'''f 

by  the  d.f.nrrra„  "^^iggt  ^i'r-' 

tended  distinrtiv  «..,..i    ,<""".''":'."*"».''.  ">- 


oni;;L.2r^n. '»^r?r^^^ 
the  cou™S"rf';Vtfat  „i  ""VsT/ ";^,.[T"  *» 

I*''*,  19  id.  642  Bij   ««  D  '   ,?„*•   Kutcher  ». 
»««.'  without*  Vj^a??o„'^''d»rinV''"  "'"""'•'"• 

gof;:.s-r486:"6'8^^i^";.£^i^^^^ 

•pcepted   offer  of  <'.o,,,uro\ni!.rd^UjT 


to  ormlitor  offering  V^JL  ' .  "*'■■  "'»  debtor 
•"Hi""..difn"rn,n^^?^',*°,!rr  ""'  •>*•"»  to 
•^inR«iiofffr7fi™Jf^!l'?    •''""»'i''le.    not 

;-.««.i,a!^™r:c::;^rri87V'r^i' 


tended  distin.tlv  a.  «".H    •  '""  ".'''"'"*''>''.  '"- 
m..>'  :.   the™,  ^of  rat'teL'^''*'''''  "'""«'' 

«r?r»i  •  ■'  "''^*  "•  ThoniaM,  Dudlev  21<i 
(If  an  adnininon  made  "nn»  _!.i,  ••  . 
avoiding  a  auit  nr  tTL  .     ""   *  *'«*  "t 
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lear«  treatise,  in  the  form  that  a  "distinct"  or  "independent  admission  of  a 
fact    IS  receivable.    This  inadequate  expression  (made  more  misleading  by 


Collier,  13  On.  40«,  4U  ("the  comUtion,  tacit 
or  exprm,  that  no  advantage  will  he  taken  of 
the  admiMion,  it  being  made  with  a  riew  to  and 
ID  rurtberoace  of  an  aniiuable  a^jiutiuent,  is  the 
jMt  of  thia  rule  of  e»idon«e  ") ;  1864,  Parker  v. 
Waiden,  1«  id.  27.  80  (letter  held  not  an  oHer 
of  coinproraiae,  on  the  facta)  ;  18i«,    Lucaa  v 
Pamna,  87  id.  S93,  629,  631  (reply  of  a  imrty 
when  rejevtinz  a  compniiniHe,  Hdinittnl) ;  Coije 
18M,  I  S194  ("ailiniMi.in*  or  proiHMitluiiH  made 
with  a  new  to  compromine,"  are  inadmimibli-) : 
1889,  Fnuii  B.  State,  40  Oa.  5i»,  534  (under  the 
Code ;  an  ulfKr  to  pay,  if  the  cam  waa  aettled, 
•Mlule.!);   1878,   McElrath  v.  Haley,   48  id. 
'V'  *V-  'lM.V*'*  "enlanjea  the  coinmon-liiw 
rule,  wbich  did  not  exclude  the  admiMion  of 
^"''.","5  '*«'•")!  '*78,  Tuftae.  Du  Big"on,  61 
M.   822,   326  (offer  of  coraproniiw,  exclude>l) ; 
1879,   Sc-ilea  ».   Shackleford,    64   id.   170    172 
("independent    atatcieiiu     of    truth,"    eren 
though  made  while  the  parties  were  trying  to 
•ettle,     are  adiniMihle) ;  1833,  Keaton  e.  Mayo, 
71  Id.  619,   052  ("any  fact  admitted  as  true 
mthout  such  reference  to  compromise  would  be 
admiMible,"  but  not  facta  "a.lmittad  as  an  in- 
ducemeiit  to    reach  such    settlement   or  com- 
EI?'",'f , ' '.  ""•   8»*'"'"  "•  *»'ser,  78  id.  275, 
883  (.lefeiilanfa  refusal  to  settle,    adraitte.1); 
18j4,    Hayor  v.    Minor,    ib.  484,  489  (offer  of 
money  to  prevent  rebuilding  of  a  dam  alleged  to 
be  a   nuisance,    excliidej) ;    1885,    Hatcher  v. 
B)wen,  74  id.  840  ("offer  to  pay  a  debt  with  a 
mule,  not   made   pending  any  negiitiation^   to 
compMmise,"  received) ;  1893,  Akers  r.  Kirke 
91   id.  590.  -i  .S.  E.  366  (admiHsions  alter  an 
offer  of  settlement  but  indeiwudent  of  it    re- 
ceived);    1891,   R.nery  e.    AtUiita   B.    E.'Ex. 
change,  88  id.  381,  331,  14  8.    E.  556  ("It  is 
not  only  pro|KMitions  [to  settle],  but  also  '  ad- 
miSHions     made  with  a  view  to  compromise, 
whiiih  are  not  proper  evidence  ") ;  1900,  Teasley 
».  Bra.  ley,  UO  ij.  497,  35  8.  E.  782  (an  offer 
of  settlement,   concodinj;  a  demand  npon  cer- 
tain tanns,  and  not  as  a  part  of  a  comiiramise 
admitte.1);  Nako:  Bev.  St.  1887,  |  4870  (an! 

^?  ,.«"■<.'?  •"'"'  i">'»Kra>"'t.  not  admis- 
Mhle) :  1888,  Sebree  v.  Smith,  8  tda.  329  16 
Ric.  915  (unaccepte.1  offer  of  settlement,  held 
inadmissible):  niinu  ■  1874,  Barker  v.  Bush- 
nell,  75  III.  220,  222  (offer  to  settle  for  less  than 
the  value  in  controversy,  exdudol) ;  Indiana  ■ 
Kev.  St.  1897,  n  5J7.  528  (una.cepte.1  offer  to 
allow  or  to  couleHs  jiidgiiieiit,  awonliiis;  to  stat- 
lite,  not  to  he  used  in  eviden.e)  ;  1844,  Wilt  e. 
Bird.    7    Blackf.    258    (an    admiwion    "consti 


eluded) ;  1878,  Dalley  v.  Coons,  64  Id.  64.'. 
"''""?'»»  I"»X  »'«'f  'I**  el«i'".  exclude.1)'; 
1888    B'nfo"'"' /»"»«..  116  id.  174,  176,  U 

890,  16  N.  E.  145,  17  N.  E.  684  (^fne) ;  /o„    ' 
Code  1897.  il  3817-8819  (unaccepte.1  offer  , 
confesa  judgment,  not  to  be  lonsidend);  1890 
State  e.  Uviii,  80  la.  656,  668,  46  N.  W.  5.l:i 
(an  offer  by  way  of  comptomioe  is  iiiadmiMilil,.  • 
but  an  "  admission  of  Particular  facta,  tlioH.-li 
made  during  a  treaty  of  com  promise,"  is  n'leii-. 
able)  J    1896,    Kaasing  ».  Waltar,    —  i,|.    _ 
'•li'^'  ^;„P?, '"*?''',  "'^  compromise,  iniMlinK- 
ViV'^^^V'  ^•""^xk  '■  '"«•  «'«•.  102  id.  30:l, 
71  N.  W.  3a4  (similar)  ;  1908,  Rudd  ».  Dew,  v 
—    id.    — ,  96  N.  W.  973  (offer  of  comproMilv., 
liot  containing  an  admission  of  fact,  exilii.l,-.il  • 
Kaiutts:  1879,  Central  B.  V.  P.  B.  Co.  v.  lint-' 
man,  22  Kan.    639,  648  'sdmiasiuns  coi.tnin  ,1 
In  a  letter  offenng  to  compromise,  rei-eiveill  • 
«?'/1f*?.'  "?'•  '•''»»»  "■  Smith,  6  T.  B.  il.,,,..' 
863  (    offers  of  sums,  prices,  or  payments,  made 
•uniig  an   attempt  to  conipmniiae,"    are  i,.,t 
receivable  ;  otherwise,  of  an  ackno»ledgii,eiit  ,.r 
Sli'j  «  .' !'""'''"?«  n<«otiatinn  forsettleinei,t)  • 
1900,  Tyler  r.  Hamilton,  108  Ky.  120  6:.  .s  W 
920  (statuta  applieil);  1900,  Kelley  v.  C.,i„l.«' 
7ZJ^;„~'    67  S.  W.  476    (statute  api.lie.l) ; 
19(«.  I^linoU  t;.  K.  Co.  V.  Maiiion,    -Vl.    -, 
67  8.  W.  40  (independent  admission,  ma.le  in  nn 
offer  of  compromi:>e,  admissible) ;  C.C.  P.  IS'.ii 
I  640  (offer  to  confess  judgment  for  a  ii.i.i,,  v 
claim      shall  not  be  deemwi  to  be  an  adniissi,.,, 
or  the  cause  of  action  or  amount  to  wlii.li  the 
pliuntiff  u  entitled,  nor  be  given  in  evi.j,  ,„  » 
u|>on  the  trial ")  j  Lomiiana:  1812,  D«I,.l'i,v  r 
Bentoul,    2  Mart.    La.  176  ("  Pro|«»al.  ni„  le 
while  a  compromise  is  on  the  carpet  do  ii.,t 
bind ;  but  convenations  in  which  a  fact  is  ills- 
closed  may  he  admitted");  1841,  Agrii-idinial 
Bank  V.  Bark  Jane,  19  U.  1,  11  ("I  «,„  willing 
either  to  sell  the  ship  at  a  low  price,  orcliirt,  r 
her,  soaa  toj«y  what  I  may  be  indebted  l»  the 
hank,     admitted) ;    1896,  State  ».  Wright    43 
La.  An.  1525,  21  So.  160  (offers  to  c..i.,pionii,se 
•"■_    generally  "  excluded)  J  Maine:  1852,  Cle 
r.  Cole,  33  Me.  642,  646  (coovereati.m  hnd  f.ir 
ascertaining   the  claims  really  exirtinR,"  mid 
not    "to  purchase   i«ace,"   receivcl) ;    .1/.,  „. 
lo«  /■'  ^*'''''  '*''y°°l''»  «••  Manning,  15  .M.l.  .''.lb, 
626  (an  offer  to  compromise  is  inadnii-sihli'. .  v  .r. 
though  not  expressly  aai.l  to  he  conti.l.nii;,! 
i.li<«) :  II 


Without  preju.fi<*) ;  1897,  Caledonian  V.  1.  ('.. 

tutingi„rts.lfihe~p;inr;ieid;d7or"theX'of     ImT^'^*,  \''-   *'•*''•,"   ^'^   '»2(.,ir,,   t„ 
l>ea,-e^-  is  to  he  exlude.{    but  not  "  «„  i..  I.  I!    '       ""'  ''V   ""y  of  comproiniw,    l.;,i   i« 

L..,i„„,  f...  ..!...:"  ...  .'•  ."'"  .!•."_."'>  ""'•-      settlement  of  what  was  concwird  "  t..  W  ,!., 

reieivedl ;  1901,  Pentz  e.  Ins.  Co.,  92  id.  4t4,' 


jwiident  faot  ad>.iitt«,|  to  he  true")  ;  1857,  Cite, 
r.  K>l  ,)gg,  9  Ind.  506  (u.lmission  mn.le  durinir 
a  settlement  may  be   receivable,    nnlesa  made 

,1.".°!  ^""T  **•?  '•"='  "  '«'•  •>"'  "Pressty  or 
clearly  for  the  sake  and  as  a  part  of  the  Lm. 

r«","L  >  '    "•'^'    P""'*"   "•    ^'"m«,  29   id 
107,  111  (offer  to  rsloue  for  a  oertaiu  turn,  ex 
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48  Atl.  139  (mere  aiitlioritr  to  agent  to  ,.„i,- 
promise,  not  followed  by  anv  act  of  nfferiii".  .  \- 
.,11.  U  "•  qitotafion  nt^tt):  Maam-I»i.irll<: 
1824,  Manh  e.  Gold,  2  Pick.  284,  290  ('  «li,  n 
parties  are  treating  ahont  •  oomproniise,  a,lriii». 
sions  of  iwrtienlar  facto  "  are  receivable)  ;  \SM. 
Oemafc  *.  Swaetaw,  4  id.  J74,  877  (same  priu- 


•""^'0»']  OFms  TO  COMPI,0«B„ 

mmm  mmm 


colt,    vou    recollect."  "„a, 'he    .''r'™,"'''^*  »•" 
elder  ""*'',:^*V"-^)  ;   1861. 


»uo«r  e.  ftitchelder,  8  Cuah   SJ^  ii«  /i'    !"'•      •<">.  1"  i'l.  71   7a  /(i-iL  '*^*'  ""Jeout  r.  New- 
defcudant  "  aid  he  o« J^  .i  •.•ettli-ment,     olFer  it  if  hi.'  :     1'"^™*''*.  made  after  a.  vi.-.  .« 

tT-  ,',-.  ^'.t  ^-PP'W) :    E„.e^n::r'^;  *,^,':"/     »  »«  (-'Off.?  of  ^t?!  1::  »!'"""l  ^  'I- 


oir.r  of  con,pS  admUe,  '■"If''"';"  '  "'» 
contaiiied  independent  «.►  °''  ""  '»"  ««  '» 
1878,  Draper  «H..Bij^,'^'"*"'*  »'  fa'ti  ")  • 

fault  and  J«n.age.,,nd"rl/«-t    «"''".''' «"••     P">ved)  •  1882    P„L*    '«'!;,''™'    I"inci,,|H    aSi 


839,  346  (an  offer  of  ^tJlem  :  """.""•  2«  W 
'he  *«»  too  Zr  to  il!  •"••  ll'"^'  ''«'•»"» 
I8M.  Bartlett  ^H.^t'^S  »'<»";."  ex. Inded) ; 
C^Jiether  .  aUtemenf;,.,.^''; J"'  i".  1«S 
niiwion  or  ,«  off"  of  <J^m,l„  '."'leiK-nd,  „,  ad- 
•nitte.!  to  the  jury  ...S^^"'"^  ""y  •*  »«b. 


iJ-  173  (that  thi'detnlntU  r-  '  f'""'-'!'.  « 
^v.  ,„„„„,^  o,r,,  „f  eo„,p,„mj^-'  -"..;'•  .f-     of  another  penwn  i,S  L''?;'  «*'"'  ""  'lain. 

»Hi  //w    (    offers    in    nem,n.,t!.,n.    ,'""'-'>■     I "rrier,  62  id   9«7  .loa  !  j       '*•   ""'imiei  r. 

Ck':  k'r„  "'•''"J"»''""'1^18  7  In  "..eTv-  "-^^  «™"  '•  K'int^B^'lJ"  Mn,4"';l™r'''' ' 
,.  ,1  "•  »«.yn'our,  64  id.  69.  70  81  V  w  , V;  '"•''"y i  deHndanta  tii»n,.„;  •  '  ^^■*  '''W'lwar 
(    "11  a<lniissions  not  exi.reaalv'm.i     .     "  ^f°     •'"•""■'•  l-erson  ininnlT^?  ?•.'  '°  "''"'"ctiou  to 

''.'::!:'^*pp""i''K;  "it  i;  the  r^nJii?"' 


s"?."r  '"'o.*"""^^^  r"''^'?pe'rin7r'^t°i;rhe"'  ,--• 

18»^  Pelton  ,.  &hmidt.  104  id  I45  62  w'''?i:     ''»  ">  n.a,re  a„d  5  'vieldi,  t  t^;,".'.'J''''V»*'  «f  • 
ti  '5-S  o'  "-Promiae,  in„dmLi.',.!!?.^.-.J^-     "•  Kolli„,foM,  68  ii  aM'l^^^'l.i!.,  .v '8/8.  ""-r 


(similar);  18W,Philii.««  I?' «'"„''•  ,^-  "<> 
IM  iJ.  141  7»  N  W  '1  /  "•  ^-  "*"•■'•  SocV 
view  to  aetlieme";  we/ulelirr'*''"™  *'"'  « 


-.  Kollinsfonns  ii  263  L     "   ';.'878,  Oray 

c««-»  a,,pn.ved)  •   1889  r„nS!     ''''"  J,  P'«'^'-'''"« 

payment  wal  tuM^^  l^t^"  "  «.«■*'•  or  • 
•  liaWlity  or  an  efforTt^  ..  •  i'"  »'''»'i«»ion  of 
question  of  fj." .  ae^^^ji""'^  ""'".vmy  ia  . 
d«teF,.,i....i  v_  .!   "nTnaiDff  on  intent    tr.  i_ 


dam.K..,notadmi„ihle)/jJo5  Pe^.':"''f'-  <>'     detennine.1  by  the  K  I'^f  ""  ""*"''  ^  ^ 
'»  Minn.  238.  82  N.  W  Ani'I^"^" '■  "<>«••.     >upra\  ■  189«   W.  i™"*'"    «*  quotation 


ai  offeror  compromise");  fiev  If  1899  w'^Jf 
,".-.:  "''"^PW   offer  to    .n„„-  ?*?!•"/"' 


r^^^.!^;i^Si^*^^!!LS-■r 

admiMion,  though  made    n  th.  '  ""^^Ifdent 

tjMiona.for  .  e?„,rl«J;,',  f  ej^:,- f  y|«J- 

I  ».  Kennett,  69  id.  419  «  4.19)3 

pi^Xi-l^r^e.S.r-j-i^^n;;^:  S^^:tpl^v:!i.'S?"^« ?"^- ^ 

H;"K.«.ve,,   80    id.    638    64'7    J^'v'tj'*'^ '•     «<'"'is-^ion  or  a  11  e'«,  off  .  7  '  «tafement  ia  an 

^4-8, 43^sr6trok^°:^r  •''•«'■  ^  i"^: 

mi-ii^unire<,^:r;r':r.™'r..^^^^^^ 


;;""""'  compromise");  fiev  St  ISBO  i«-.T  P"""!-*.   inadm 

".'unaccepted   offer  to    allow    i,f?!'  "/'*'•  ••l'"i«ion,  thou 

l;.|u..late  damage.,  not  admiiiWej  fe'  "'  *!■«*»"»  for  .  cc 

J^v*;i"'/«el!.'.t?"i- r^- i"-^^^^;'  (^oKt"m^"^'^■«^■'''•'^'~l*v."^ 

»»S,  612.  37  V'w '!,';•"  ,'•  .«">»".  23  Nehr  ,,,,»"  "//""Tr""""  •>«  i..».ln,i.L.K?.  V':  ^ 


»»S,  612,  37  N  W  471    /  /•  •"'?*''•  23  Nehr. 
*■'•"■"  i"    ie,,;^Vo    <»^;;''*:'"'1»  in  letter, 

»d.fot;;:.rvab'i«rK2:^'T...'>r.-'- 


-_■„.....„,    ou    m,    638    647    j«    V  ViT  *    ' 

s;-r:i:5irss-;7^^-.::n^^^ 


1237      "      "*   *"™y  ••   Coster,  4  (Jow.  617, 


•  "'^'  EXTRAJUDICIAL  ADMISSIONS.  [Cbat.  XXXV 

(in  9  1061  (c)),  I.  e.  to  declare  that  unqualified  statements  conceding  the 


M«,  per  Col(l«n,  Sen.  (liU  Suborn  ».  Neil»on, 
«.  H.,  quoted  supra,  |  iMl) ;  1831,  Hyde  ». 
Stone,  7  Wend.  354,  367  (offer  to  |mj-,  il  ■  re- 
leiue  wu  given,  held  not  u  offer  of  ooniproniiar, 
on  «h«  htU);  1887,  MmuI  e.  Uegolyer,  1< 
id.  638,  844,  tier  I'owen,  J.  (itu  ndniiknion  of 
•  fuct,  made  in  the  uourw  of  a  treaty  of  com 
promise  in  rr  -ivalil.) ;  1846,  Marvin  v.  Kich 


Suta.  I8W,  II  6473-6476  (like  H.  D.  Rev.  C 
11  668»-6«4a) ;  Tennssm,,  1872,  Stwng  v 
Stewart,  9  Heiak.  137,  142  (.lemaud  of  aetllel 
m«Mt  by  rayment  of  a  ceruin  aum  in  coni- 
■•roiiaae  within  fourdaya,  with  the  alt«mativ«of 
forfeiting  a  1  advanlagea  under  the  contract,  ix- 
cludeil);  UniUd Stale,:  1876,  Home Ina.  Co.  !• 
Baltiiiiore  \V.  Co.,  03  U.  8.  627  ("offer  of  coni- 


niond,  3  Demo  68  (..dmiaaion  n...de  during  .     promiae,"  held"inadmi.aiWe'r'  ^StT'wUTII 


WUIiama  ».  Thorp,  8  Cow.  201) ;  1864,  Bartlett 

'';".''.™.*'  *  '^^^  App.Oa«.  120,  122  (udiniMion 

of  a  diHtinct  fact  during  a  negotiation  for  aettle- 

ment,  held  receivable  ;  otherwiae  of  an  offer  for 

the  pu,,Kwe  of  effecting  a  aettlement);  1886, 

White  ».  Old  Dominion  8.  S.  Co.,  102  N  Y 

661,  6  N.  E.  289  ("The  law  excludea  anch  ad- 

mi«ion.  a.  .p«„  to  hare  bean  m«le  teuUtively     ."v-oid"co-;i™ve«y  TnTS,":,rfhr."~2:  !f 
hypothetical ly,  bnt  admiU  thoae  only  whi.fc     rexatioua  UtigatU ")  , " ^ !  lUr    J^  Tssi 
ncode  the  exiatence  of  a  fact":  hen,  ..>  mA.     aa.jiT   /.."J*?Il.j    'i. '^  .    '  .?*'•  ."':   "" 


ailmuaion  made  during  or  lu  conaequence  of  an 
effort  to  coraproraiae  la  inadmiaaible,  but  tliut 
an  offer  to  do  anmething  by  way  of  coropromiw 
as  to  pay  auina  of  money,  allow  certain  prices 
deliver  certain  property,  or  make  cerUin  deiluc 
tioua,  and  the  like  ahafi  be  exclutlol ;  theae  coij. 
not  be  called  admiaaiona,  aa  they  wer»  niaile  t.. 


concede  the  exiatence  of  a  fact "  j  here  an  ad- 

miaaion  during  a  negotiation   for  compromise 

waa  held   to  be  in  effect  hypothetical  only)  ■ 

1888,  nrice  c.  Bauer,  108  id.  428,  433,  16  N.  E. 

696  (on  the  facU,  "even  the  offer  of  a  sum  by 

way  of  comproniiae  ia  held  to  be  adniiasible,  un- 

leaa  atated  to  be  confidential  or  r..ade  without 

prejudice";  preceding  caaea  not  cited):  1895, 

Teunant  v.  Dudley,  144  id.  604,  39  N.  E.  644 

(offer  of  compromise,  held  inadmiaaible)  j  Xorlk 

Carolina:  1846,  State  «-.  Jefferson,  6  Ired.  307      .^eai   v.   Thornton.    67    id    221     SI    i.l    ■;.,« 

(rape ;  the  huaband'a  offer  of  compromise  in  the     (offer  of  coinoromi^*    held  i«Hmi  Ll  1 

wil'e'a  presence,  eiclu.led) ;  If orOi  Dakota:  Rev       ouinionl  •     rE);f:    iVo7     „  ?"."'''''J.  «'»"' 

C.  189S,  II  5639-5642  (un^ccepted^to  aUow     ?- "  ?«  •n/*T*^t-..\l^l'  ^'^\j-  ^'^".'    > 

judgment    or    aaaeaa    damages,    inadmiaaible) ; 

Ohv>:  1876,  Sherer  r.  Piner,  26  Oh.  St.  476 

(the  mere  fact  of  an  offer  of  comproiniae,  aa  well 

a»  its  terms,  held  inadmissible) ;  Kev.  St.  1898, 


13217  (unaccepted  offer  to  allow  judcmeut' 
inadmiaaible);  yermoat:  1850,  Stanford  .' 
Batea,  22  Vt.  646  (a  mere  offer  of  settlement 
la  not  receivable;  otherwiae  of  "a  diatinct  oil- 
miaaion  of  a  fact,"  though  made  "during  a 
negotiation  for  a  aettlement") ;  1877,  Doon  i- 
?»vey,  49  id.  293,  296  (an  admiaaion  which  is 
»  liart  of  a  treaty  of  compromise  ia  privileui  il  • 
but  an  admission  made  because  "  it  m  a  fa.  t  ' 
though  during  a  treaty,  is  receivable) ;  18I<,5 
Neal   V.   Thornton,    67    id.   221,   81    Atl.   2M 


i  6142  (offer  to  confeaa  judgment,  made  un<ler 
statute, not admiasible);  Oklahoma:  SUte.  1893, 
I  4422  (offer  to  confeaa  judgment  in  money- 
actiou,  not  to  be  "  deemed  an  admiaaion  of  the 
cauae  of  action  or  the  amount,"  "nor  to  be 
P^en  i"  evidence  npon  the  trial");  Oregon: 
C.  C.  P.  1892, 1 856  ("An  offer  of  a  compromise  ia 
not  an  admiaaion  that  anything  ia  due  ;  but  ad- 
miaaiona of  particular  facta,  made  in  negotiation 
for  compromise,  may  be  prove<J,  unless  other- 
wise  apecully  agreed  at  the  time  ") ;  {  520  (sub- 
•tantially  like  Cal.  C.  ('.  P.  |  997) ;  Pcnnsyl. 
trnnui:  1846,  Sailor  p.  Hertxogg,  2  Pa.  St.  182, 
183  (iaaue  of  title  by  adverse  posaeaaion  ;  occu- 


^^t'.Z.it.^  k  1 J  '  J     :l     f".""""'""  i  occu-     compromiae  of  their  difficultiea."  1 
put  a  offer  to  hold  under  the  claimant,  held,  on     sible) ;   1860,  Suta  ftmk T  Dot 

iSd  tT^'^.^J    ♦'"r'  '»'''<»"?':  »f  •  f^V     »"   (itateminS  SLd.   "in  n^ 

Woonsocket,  U  R.  I.  4  (land-damagea ;  plaiu- 
tiff^a  offer  of  aettlement,  excluded  as  "priv- 
ileged") ;  1901,  Dr»per  r.  Horton,  82  R.  I.  592, 
48  Atl.  946  (admiaaion  of  amount  due,  with  offer 
to  pay  it  without  coata,  receivable);  SviUh 
CanUtHa:  C.  C.  P.  1893,  |  886  (offer  to  allow 
jndgment,  according  to  aUtnta,  not  to  be  re- 
mvable  if  unaccepted);  1899,  Robertaon  v. 
Blair  66  S  C.  96,  34  8.  E.  11  (sUtemeuU 
made  in  the  courae  of  negotiationa  looking  to 
•  compromiae,"  inadmiaaible);   South  Dakota: 
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/.'il   .«'  n«      "r      ..'"">    ""•"'    >'.    nice,    1 

tall  18,  26,  per  Pendleton,  P.  ( "  Propoaitiou, 
on  either  aide,  made  by  parties  in  a  treaty  for 
oompromiaing  their  dilferencea,  if  that  treaty  be 
not  effectual,  are  not  to  operate  aa  evidence  in  a 
future  conteat  in  court");  1817,  Williams  ... 
Pnce,  6  Munf.  607,  638  (unaccepted  offer  teii.l. 
'"^■*? ,".  ""■"J^""*'  •«'«<l«i);  1886.  Bronn 
r.  Shielda,  6  Leigh  440,  446,  462  (letter  held  „n 
the  facta  not  to  be  an  offer  of  compromise,  ani 
to  contain  diatinct  admiaaiona ;  Tucker  I' 
oif^A'  '''<«»*"«»to».-  1900,  Long  V.  Pierce  Co.'! 
22  Waah.  880,  61  Pac.  142  (an  offer  nia.le  un 
the  faith  of  a  compromise  is  inadmiiwibl.  ; 
whether  it  waa  ao  made  U  a  queation  for  tl,,. 

jury  ;  the  Utter  pert  of  the  ruling  ia  erron .1 ; 

Wueotuin:  1889,  Johnaon  v.  WUson,  1  Pinii 
66,  70  ("admisaioiia  made  by  one  party  to 
another  while  mutually  engaged  in  efrectin2  a 
compromiae  of  their  difficultiea,"  held  iimdinis- 
«iW.l.  I860,  Suta  Bank  V.  Dntton,  11  Wis. 
otiating  for  a 
;.V"Vr"'"'  ———'•'/>  •»«•,  vullina  r.  State, 
116  Id.  896,  92  N.  W.  266  (offer  to  settle  a 
prosecution  by  restoring  the  money,  admitte.l;  • 
1903,  Pym  v.  Pym,  —  id.  —  ,  96  N.  \V.  4:9 
(aettlement  in  compromiae,  held  admissil.le, 
though  not  conoluaire) ;  Wyoming :  Rev.  .St. 
1887,  I  2629  (offer  to  oonfssa  judgment,  ni.i<le 
according  to  atotnta,  ia  not  to  be  "given  in 
evidence  or  mentioned  on  the  trial "). 

For  additional  inatanoea  aonietimes  verging 
upon  thia  principle,  aee  pal,  {  1070  (admiasious 
by  reference). 


If  1048-I087J 


PLEADIKos. 


opponent's  claim  an  receivhi-  •        •  *  '^ 

5  1061  .«.  (2,  ^__  """  ■""""'IJ'  »o»- 

the  o"enUo*bf  i^;^'^;'^^^^^  ^'"9,  3  C.  B.  608 :  ..  Th,  .ttom.    • 
of  <I'e  MOM.    Al   tw  .         '''''"8^  "dmiasion.,  excent  in  ♦•.         '^  "  "°*  '^e  ««nt  of 
held  the  Pre^ii'  U  elr'E^JAr/"'  ^""^  S.'nVLtThL"''  '-  "-X^ 
tiff's  attorney  «»  that  th,™         ^   *"'  "'«'  "^  t^e  plaintiff.  .1.  *  ^"  P"""""  »<>  hav. 

lW».A//,J.,i„r,!^5;   „   ^  *     ^''•' ""••"3^  *a.  no  evidence 

of  recorf  bind  tJ  eir  SLI?,^'  '^  P*-  ^t  101, 106  •  •<  Th«  ^         . 
•.  •  •  [Bat]  it  hM  W„  ,:^t^" h"  "•  w"  '*'•""«  t-^  the  triaUnd  n:!:r"'  °'  •"°"'«y 
tion.  relating  to  the  J^J^  '  *'"•'  •"  attorney  aars  in  ,fc  ?">?«»»  of  the  cani 

"anageaent  of  the  Jalt.  Cn.'f"":'^  ^'^'"' '  *h«  "tto^"  1  J*  ''"'«"P"on  i.  found 
'-••  .-^a..  Z;;  '  '"  '"  '"^'""^  '- noth^fer---  ^or  th, 
p.  139  (Ht^^-:  ..??.'^'Jonnjf  «.  Wright.      .i,i ,_   . .     . 


m..s.s,o„^  '.»ithi„Ji7'«"''^«l:  judicial  ,d. 

of  provinjf  it."  .r«  pr^u^A"^!  T"  'T'"''? 
I'l't  It  IS  clmr  th«t»h!^     to  be  by  authority 

"  the  coun*?n„„tjS5f«'t'><' attorney  Zi 
the  lauM").  1815  m!!;1°^,''  ""t  evidence  in 
('•".mey.  nnde.'^kij!''^:" '■  Cliff.  4  id.  ,sS 
«PP^ar  in  any  anit  aSj'„.f  I  J*  ?""  •*«""•.  to 

Of  "coH  ~ « to  .^iv"i;\r,iix'o':™7 


''terl^^tn'r''^'^^  parkin. 

•n  attorney  conid  nS  l»^^  ™" ?"""""  «ith 
•ga'n»t  a  chent")""  JM  ^V»i  '"  "'''*"™ 

•  former  trial  -indJ^jJ!'''!''"  to  the  jury  at 
th«t  apart  W  expl*^".-?.'.^"'  ''  »«  "»7r„:i 
by  «.Ienre  _;««,,  SWlJl'^u^'  "J  f"'"'  "'"-nt 
inadnuaaihle;  Bit  C  J  •"'.  't'teo'ent  was 
»  '  «*t. «'.  J. :  "  I  caanot  aUow  that 
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I  1064.  Bum:  (h)  Oomaon-Xiaw  PlMdlaca  la  th«  Uam»  Omfmm,  m  JndloUl 
AdaiMloM.  (1)  The  pleadings  ia  a  cause  are,  for  the  purposes  of  use  in 
that  suit,  not  mere  ordinar)-  admissions  (anU,  §  1057),  but  judicial  admission!) 
(post,  §  2588) ;  t.  e.  they  are  not  a  means  of  evidence,  but  a  waiver  of  all  con- 
troversy (so  far  as  tiie  opponent  may  desire  to  take  advimUge  of  them)  and 
therefore  a  limitation  of  the  issues.  Neither  party  may  dispute  beyond  thexo 
limiU.  Thus,  any  reference  that  may  be  made  to  them,  where  the  one  party 
desires  to  avail  himself  of  the  other's  pleading,  is  not  a  process  of  using  evi- 
dence, but  an  inviKation  of  the  right  to  confine  the  issues  and  to  insist  on 
treating  as  establisiied  the  facts  admitted  in  the  pleadings.  This  much  bein- 
generally  conceded,  it  follows  that  a  part^  may  at  any  and  all  times  inr-/" 
t/ie  language  of  his  oppmunt's  j4e<iding  as  rendering  certain  facts  indiaputull, , 
and  that,  in  doing  this,  ho  is  on  the  one  hand  neither  rei^uired  nor  uliowt'd 
to  offer  the  pleading  in  evidence  in  the  ordinary  manner,  nor  on  the  otli.r 
hand  forbidden  to  comment  in  argument  without  having  made  a  furnial  off.r. 
He  is  merely  advocating  a  construction  of  the  judicial  act  of  waiver  of  proof, 
and  no  rule  of  evidence  ia  involved : 

1880,  Vann,  J.,  in  Tiulaier.  R.  Co.,  116  N.  Y.  416,  419,  22  X.  E.  700:  "The  object  of 
plMdiugs  is  to  define  the  issue  between  the  parties,  and  when  an  iMue  of  faet  is  tried  bcfoi  o 
•  jury  they  cannot  appreciate  tiie  evidence,  as  it  is  giren,  nnleM  they  know  the  nature  cf 
the  issues  to  be  decided.  Hence  it  is  customary  and  proper  for  eonnsel,  in  opening,  to 
tell  the  jury  what  the  issues  s'j  as  well  as  what  they  expect  to  prove.  In  some  States 
the  case  ia  ordinarily  opened  by  reading  the  pleadings.  The  pleadings  are  before  the 
Court,  not  as  evidence,  but  to  point  out  the  object  to  which  evidence  ia  to  be  directeil. 
While  a  party  sometimes  formally  reads  in  eTidenoe  the  pleading  of  his  adversary,  or 

theconnml  is  the  igcnt  of  the  |-.rty")j  188S, 
Wagatair  v.  Wilwo,  4  a  *  Ad.  339  (letter 
threatening  legal  proceedings,  bat  written  be- 
fore action  begun,  exelndeil) ;  1845,  Doe  *. 
Sicha^la,  8  C.  *  K.  216  (statements  relating  to 
a  demand  for  possession,  made  before  action 
brought  by  the  prnon  now  attomev  of  record, 
exclu'ted  for  lack  of  other  evidence  of  authority  ; 
on  offering  evvlence  of  the  person  being  attorney 
at  the  prior  time,  Patteson,  J.,  still  doubted 
whether  the  attorney's  arlmissinn  was  receiv- 
able) ;  1844,  Watson  v.  King,  3  C.  B.  008  (see 
qnotation  fpra) ;  184^,  Fetch  r.  Lyon,  9  Q.  P. 
147,  154  (Hilmissions  which  were ' "  nierel)  a 
loose  conversntion  "  and  not  "said  as  an  admis- 
sion of  a  disputed  fact  in  the  cause,"  held  not 
■uftoit-nt) ;  Ga. :  1903,  I'ahle  Co.  v.  Purantha, 
—  fa.  — ,  45  .S.  E.  787  (conversation  of  one 
attorney  with  the  other,  after  levy  made,  not 
admilteil  on  the  facts) ;  Ann. ;  1903,  .Missouri 
A  K.  Tel.  Co.  V.  Vandevnrt,  —  Knn.  — ,  72 
Pac.  771  {&'.    .ision  in  an  opening  »[ieech  at  a 

Srior  trial,  rei'eived) ;  Mus.:  18«1,  Currier  i>. 
illoway,  1  All.  19  (nttorney's  agnvment  as  to 
the  anionnt  of  the  venllct  mni  nilmittin<;  pay. 
inent,  repeive<l) ;  1864,  Smimlprs  v.  MirCarthv, 
8  i.|.  42  { "  inei-e  inattri-a  of  conversntion,"  ont  of 
roiirt,  not  relating  to  the  suit.  excln(i"d) ;  1878, 
l>onl  V.  Bigelow,  124  Moss.  183,  189  (itttorney's 
offer,  in  another  cause,  to  prove  certain  facts  by 
the  testimony  of  the  party  then  on  the  itand. 


reodved  as  sn  agent's  admission) ;  1887,  John 
son  ».  Russell,  144  id.  409,  112,  11  N.  E.  ilM 
(attorney's  agreement  la  to  a  verdict,  exclu.l.  ,1 
on  the  facts) ;  1888,  Pickert  r.  Hair,  146  id.  1.  i. 
16  N.  E.  79  (conversation  "  relating  to  a  fad  in 
controversy,  but  not  an  agreement  relating  {■> 
the  management  and  trial  of  a  suit,  or  an  ailmis 
sion  intended  to  influence  the  procedure,"  li^ M 
inadniiasiUe) ;  1893,  Loomis  v.  B.  Co.,  159  il 
89,  84  N.  K.  82  (attorney's  letter  to  the  ,1,  . 
fendant,  stating  the  circumstances  of  the  allp^oil 
injury,  held  sdmiaaibia ;  this  mling  confirms  tli.- 
preceding  doctrine  as  to  the  authority  of  an 
attorney  under  his  retainer  for  litigation  mcivly, 
snd  proceeds  nnon  his  authority  in  this  imV 
"to  nrrsent  and  collect  a  claim,'^  — a  palpiiWy 
sound  distinction,  which  may  at  any  time  toiue 
into  play  where  the  latter  sort  of  authority  i-  in 
fact  given  ;  Lathrop,  J.,  and  Field,  C. .?.,  iliw. ). 
The  attorney's  authority  may  be  tUhnnir,!  lo 
a  elerk:  1831,  Taylor  v.  Willans,  2  B.  4  Ail.  .M... 
855  (malicious  nrosecntion  ;  affiilavit,  as  to  IkhI, 
by  the  attorney  a  clerk,  admitted  ;  "if  an  «t|..r 
ney  leaves  the  conduct  of  a  cause  to  his  clirk, 
what  the  latter  does  therein  binds  the  \mw.  n 
much  as  the  act  of  the  attomev  hiniwlf") ;  I>  :j, 
Slan.lage  r.  Creightoii,  6  C.  *  P.  408  (..H. !  m' 
payment  to  stop  litigation ;   managing  elirk'i 
aUtement  received,  "if  the  clerk  had  the  nuip- 
•gement  of  the  cause  ") ;  1903,  Ix)nl  v.  W(n«l, 
—    Ia.    — ,  94  N.  W.  842  (attorney's  clerk). 
1240 


«om«pMt  thereof  oonUinln..  ji  . I    .      .  I  lw4 

c".si."V'  '-»^'i^""S  rrst""  '•'^"^•^-.■«:  r  s 

a™M.ttHecrMho?ajXK^^^^^^^ 

within  the  diicretion  of  the  tri«l  CouTt-?^     i  *  '"■'"'•  **•  •'»<>  imporUnt     W«  u      i 


of  show  iiB  what  tha  tJnZ^  .    m/°' *"•  P"rpo«e 

f«^iM£!S  ::?■?«• 

»l"-n  referred  to  M^mjI-i^^.P    .'"*""'<""». 

XV.  418    Aon  i,.i     i'       ""*  "•   Smth.  46 
«lrni..i„„.'th;  „&'''"«.'"''''  **  ""^l  «i  «.. 

("I'Ponenfs  pleadinw  mV. V    '    i  ,  ^-  *"  ^"0 
"vn  when  not  form.lu^    .  .'^*'"'  '!,*'  ">n»«el. 


•n»wer.  held  nnD;cei«L'*:  '.^t  t  .'i?'''!?  "'•" 

ption.  .hull  he  d3  !w  l!/'"*"*'''?"*  •"«■ 
put  .ll..^,i„„,  onW^,",'^',';,**  ""  'he  trml. 
them  i,  l,„„„i  "v .  fsM  w  ?     .•  'T'>'  "'"•<"« 

"'  'ir„-,n,e„t  to  the  ji.rv  I.m.  ^i^  ••••vi.lence. 
of  the  i„„r  ;  ,t«t.ite  L7;«vLl  i'^'  '"  ''''«'"«!"'"• 
cu,nKt,„e«  ^wr  ri«  to  Iri-H^r?!'"*  ••"  "'- 

>"*!!'«  a  «e„eml  dell  *"!? .?L!"  .".""y--.  f"!' 
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becauie  the  object  of  each  set  of  pleading!  or  counU  ii  to  raiae  and  to  define 
tlie  separate  issues,  and  any  uie  of  the  one  to  aid  the  other  would  to  that 
extent  defeat  this  object  and  prevent  the  trying  of  the  issue  mad*.  This  re- 
sult has  always  been  conceded*  (except,  for  a  time,  in  MassachusetU*)  U 
w  a  purely  artificial  rule,  an  exception  to  principle,  and  is  rendered  necessary 
solely  by  the  peculiar  theory  of  common-law  pleading;  for  iu  fundamental 
object  is  "  to  separate  the  law  from  the  facts,  and  to  narrow  the  latter  dowi, 
toasmgle  issue,"*  and  the  sUtute  permitting  multiple  pleas  did  not  and 
could  not  destroy  the  primary  scheme  of  keeping  each  issue  independent  for 
the  purpose  of  submission  to  the  jury.  Thus,  in  order  to  secure  for  each  „f 
theae  isauM  an  independent  investigation,  it  becomes  necessary,  during  tkal 
Mai,  to  ignore.  arUflciaUy,  the  existence  of  the  other  series  of  pleadinss  in 
the  same  cause. 

§  1065.  Same:  (e)  auis  and  Aaswan  in  CiMBcery  la  Other  Oaoaes.  Tlie 
moment  we  leave  the  sphere  of  the  same  cause,  we  leave  behind  all  ques- 
tions of  judicial  admissions.  A  judicial  admission  is  a  waiver  of  proof  (ante 
f  1057);  and  a  pleacUng  is,  for  the  purpose  of  the  very  cause  itself,  a  d,--' 
fining  of  the  lines  of  controversy  and  a  waiver  of  proof  on  all  matters  outsj.l,. 
these  lines  of  dispute.  But  this  effect  ceases  with  that  litigation  itself  ■  n.i,i 
when  we  arrive  at  other  litigation  and  seek  to  resort  to  the  parties'  st.it,- 
ments  as  embodied  in  the  pleadings  of  prior  litigations,  we  resort  to  them 
merely  as  quosi-admissions,  i  e.  ordinary  statementa.  which  now  appear  t., 
tell  agamst  tlie  party  who  then  made  them.    Hence,  their  use  is  to  U,  de- 


,-*.."'•.•   ^^^^  '•  ^''*'"'  1  T.  R.  118,  125 
(Bailer,  J.  :  "  There  wm  no  aacb  >n  Uii*  befora 
.  .  .  th«t  oii«  plea  might  be  aiipiiortnt  t>y  what 
ii  eontaiiieil  in  another  ;  each  pini  innst  stand 
or  fall  hy  it»i>lf ;  lliey  are  aa  iinconnertrcl  ae  if 
theywernonaenarate  mconla") ;  1813,  Huring. 
ton  ».  MucMoma,  S  Taunt.  228,  «)»  (ManaSoJil, 
C.  J.  :  •'  It  is  erery  day'a  practice  that  the  .le- 
fenilant  a  langa  iitn  in  one  plea  eannnt  be  naeil  to 
dlapro»e«nothHr  plea  ;  aa  in  the  familiar  instance 
I  hare  gireu  of   trespaaa  anil   not  gnilty  anj 
•  juatifloition   pleadeil,   vhere  the  jiiatiHcation 
would  certainly  if  admimible  prove  the  act,  in 
casi)  the  reanon  of  the jnatification  fails";  ex- 
eluding  a  bill  of  iwrticulam  fnrniihed  with  a 
notice  of  act-off) ;  1839,  Jonea  ».  Flint,  2  Per. 
4  p.  594,  695  (debt ;  pleas,  finit,  nutufwim  iV 
debilatHM,  invoking  the  Statute  of  Fraiida,  and, 
next,  tcndi  r  and  niiyment  into  court ;  the  plain- 
tiff argued  that  the  objection  of  the  aUtute  waa 
obWateil  by  the  admisaion  of  the  contrait  in  the 
plea  of  payment ;  but  Coleridge,  J.,  anid  i  "  How 
can  the  admission  made  in  one  plea  be  called  in 
aid  of  the  issue  joined  on  another  f "  and  counsel 
anawered,  "  It  is  ranceiled  that  it  could  not") : 
1811,  Kinnear  v.  Oallagher,  1  Kerr  X.  Br.  424 
425 ;    1903,    Craig  v.   Burria,    —  Del.    — ,  65 
Atl.  353  (plea  of  confeaaion  and  avoidance  in 
the    aame    cauae,    exclnded);     1858,    Nye    » 
Spencer,  41  Me.  272,  276  ("the  language  of  a 
defen<lant  in  one  plea  cannot  be  used  to  disprove 
another  plea  '•) ;  1859,  Morris  i>.  Henderson,  37 
Miat.  4»2,  608  ("The  lubject-nutter  of  each 

1S42 


plea  laa diatinct  and  aeparata gronnd  of  df fin.e 
which  cannot  ha  uiad  in  evidence  when  the  .  .« 
turna  upon  an  issue  presented  by  another  nl.u  .  • 
1842,  Kimball  r.  BeUows,  18  N,  H.  88,  i«  (n,,,.' 
tlicting  atatementl  in  another  count  or  plea  inri- 
npt  be  used  aa  admisaiona ;  here,  a  count  »trn.  k 
out  since  the  former  trial) ;  1900,  Oattiar.  Kilif. 
128  N.  C.  402,  38  S.  K.  »81.  mnbU  :  Ooui.l  ,„; 
Pleailing,  c.  8,  pt.  I.  On  the  nneation  wli.  tli,  r 
an  nfUant  ^de/tnet  ia  a  plea,  in  this  sen*,  ., e 
the  following  :  1897,  Mullen  v.  Union  C.  L.  Inn 
Co.,  182  Pa.  160,  87  AU.  988  ;  1903,  Tsvlor  v. 
Heatty,  208  id.  120,  61  Atl.  771. 

»  1818,  JackaoD  v.  Stetson,  16  Maas.  3fl,  ."iO 
("  the  confeaaion  or  adraiaaion  of  the  defendant  in 
one  pin  mav  lie  naed  againat  hiui  on  the  trial  of 
another"  ;  here  laid  down  for  a  plea  of  jumilii  a- 
tiou  in  alander,  and  even  under  a  atatnte  all..». 
ing  multiple  piaaa  by  prrmiaaion ) ;  this  mi  isj 
was  followed  in  two  eaaes :  1822,  Aldrrm.ii,  ,. 
French,  1  Pick.  1,  4,  11  Am.  Dec.  114  (,aivf„l 
opiniiin)  ;  1827,  Hix  v.  Drury,  5  id.  29«,  :to.); 
but  the  law  was  altered  by  St.  1826,  c.  107,  for 
actiona  of  defaiaation,  and  later  for  all  notimi*: 
Pub.  St  1888,  c.  167,  i  78,  Bev.  L.  1902,  c.  171, 
I  89  ("When  a  defendant  anaweit  two  or  morp 
matters  in  his  defence,  no  averment.  confp»H.iii, 
or  acknowledgment  contained  in  one  of  tluiii 
shall  be  need  or  taken  as  evidence  against  liim 
on  the  trial  of  an  iasne  joined  on  any  other  of 
them  "). 

•  Langdell.Summaiy  of  Equity  Pleading.  §  34. 


P«T«..  »0»M„?^,,, '/.'"•  '^'  •-■1  phi.  «.rUg„  ,„  J.  ?  •""»* 

answer  in  the  files  was  ^^  T      '  P^'P'^e  the  Presence  of  /to  "*' 

lance  of  a  bill     rlT      ^"'''^^  P'««l»«,  a  marked  H.-.f       ^"^  «'«''  "P. 

eo-o ul,  uli^riTi '"ir ''■"«  --  -"  ^*S^^ 

s'oce  eveiy  interromtn^    ,J     "^°  P""^'  '"ere  convention!]  I!^    ^^  *^" 

-.Ji«te~-r.!«r.,»,,„  ^,""  °~^ "  •»  -«"  .P«ifi. 

F-'is.r'iL-s'iwr'^'-ii:-- 

't*M,  hehMBoodrlmll^     ,        l^rty.  •nd  if 
};i»frrrHd  It,  in'tfo"^^^'""*  ">o«»hoh«| 

Fur  o,(«r  .  "•J.^.^J"."""'  in  «ii«cor.r»»     '      .'?.?'-,  »» Her.  Tri,i;  ,t  Ni.i  p'-..^^^,,""""!:!')  J 


ran'li  more  i,  th.  «niwT,i!  „  ,  .u""?!''*"""*. 

!?Z:^'!'T«o) ;  i«T  /«dd7p?ll  »?> 


Fxr  other  and  dLMnl*t"„'r";!"  •"""•"■T).  wm  '  5  "»"•''  ^'^'*  •»  NUi  Priu^'  ^m^IVlS.' ' 


(fiiitlifr  the  It 

»..l,l  be  .UtheMfe.tdV?*''"';  »''•  «i7««/«« 
*-"«««  ma.t  b.  tSrU-Sr^n  •J'^'u^""-*'"" 


-•"•'  "^  ■■■ppowd  true  •  im,  .k.iVI'i  ""■"  "  '"" 
th*  pirty',  prirtty  .nd  . 11  °r  '"'"''"■  »'tlm'.t 


""■"?7  .'ci  Sir  I.  «■>• «« mn  I.  SS"™"»m'il!.tS;sr^ 

wi.  a.  _;;^"«''»'  »>Uiout  th.  privitfof  tK  ®''""'  9'»««l  •boTfc 
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thon  the  charge  on  the  interrogntorx,*  it  woe  nccewiry  to  in«ke  ipeciflo  ami 
IKMitive  chargeHillegations  upon  all  topica  on  which  the  partj  deaired  *poriH( 
liiacovery  tntta  tlie  upitonent ;  and  Itttnce,  auch  ohargea  could  and  did  taita 
tlui  widest  imnge  of  poasibility,  in  the  form  o(  downright  aaaertionn  of  fact, 
iu«rely  M  a  preliminary  to  aecuring  tite  diacovory.  In  ahort,  the  allegatinn^ 
were  (to  a  large  extent)  simply  the  interrogatoriea  phraaed  in  a(Rrmntiv.> 
furiii  for  technicality's  sake,  and  to  that  extent  were  no  index  at  all  of  wii^t 
the  plaiutilT  really  believed  and  meant  tu  awert  Fur  theae  reasons  the  d<j<  - 
trine  cnine  to  be  settled  that  a  bill  in  chanceiy  waa  not  recaivaUa  in  anuthur 
suit  as  an  admiasion : 

18M,  L  C.  Hart,  in  KiOtt  r.  Sntfl,  3  Moll.  180, 306:  ••  Tha  Coart  MTtr  laada  a  bill  », 
•vid«nM  of  a  plaioUrs  linowi«<i(«  of  a  (seti  it  ia  iimn  pteadar's  laattar;  tha  statainrtii, 
ol  a  bill  ara  no  mora  than  the  flouriatiM  of  tha  drsftunaa.  Vo  daaiaa  waa  aver  fouaded 
on  tha  allagationi  of  a  plaiotirs  bill  as  rridanaa  of  faeU." 

1847,  Mr.  K.  X.  Gntl4g,  STidsnoa  in  Kqaity,  838:  "BiUs  ia  a^alty  ara  notorioiixlv 
illad  with  llotitioaa  laatlar.  Naithar  ii  it  allowed  to  te  used  againat  tha  plaiatifT,  il.i. 
asaartor  of  thasa  falM  allegations,  beeauM  it  has  baan  found  by  asparieDoa  that  under  ihn 
prsMnt  lyttam  of  plwtding  no  proosM  U  so  •Acacioos  as  aUeging,  in  aTantnally  ■livitill^' 
tha  truth.  Tha  Court  looks  upon  thaae  allogatioos  at  tha  mara  suggastions  of  eouii»«l, 
and  oonniTca  at  statamonte  and  ohargaa  baing  made  for  tha  sola  purpoas  of  putting  qutnt- 
tions  founded  upon  th«m  to  tha  defendant.  "• 

This  doctrine,  which  (barring  Mr.  Justice  Buller'a  adherence  to  the  earlier 
practice*)  became  eatablished  in  England  by  the  end  of  the  1700s,'  was  gin- 
erally  accepted  in  the  United  Sutea,  and  aeeroa  to  have  laated  even  umlir 
improved  methods  of  pleading  in  chancery;*  although  it  may  be  supposiil 

*  Uniplcll,  Sumiotrj  of  Kquity  Plnulins, 
MM,  67,84.  '         -1     '  •■ 

*  17»7,  (?)  L.  C.  RMon.  in  TwiW  Ufc,  I,  SOI: 
"  Lonl  Thurlow,  whrn  Ixinl  Ounrallor,  oillwi 
■ic  inro  hit  room  *t  Liin'oln'ii  Inn  Htll,  «nH  amoog 
•thpr  thin«*  ukeU  nw  if  I  diil  not  think  that  • 
woutlrn  nuuhint  mixlit  Im  iiiTantnl  to  drmw  billi 
Mid  (mwen  in  CliiiDcerjr.  ]  told  him  th*t  I 
ihoiild  he  glut  if  lurh  •  muhina  oould  he  in- 
Tmtod,  m  m.T  itatiooer'i  oopy  of  mv  plaulion 
arnenllr  coat  nw  inofa  tbui  tna  rafa'taid  ma  hj 
iha  aoliciton."  Kor  anotlivr  fumgt  liluatmtinn 
tha  common  itnd'ratanding  aa  to  tha  flc-titioot 
ahara<  trr  of  thaaa  allagatioaa,  aaajMaf,  |  'illl. 

*  Quoted  npm,  note  X 

*  17S0,  l«ni  Ferrer*  v.  Shirley,  Fitig.  105 
(Nil  in  chancery  objected  to  aa  being  "  no  mora 
than  the  aurmiaea  of  oouniwl  lor  tlie  batter  dia- 
corery  of  title " ;  axclnded  without  giring  a 
reaaon) :  1737,  Ivat.  v.  Medcalfe,  1  Atk.  63,  89 
(L.  C,  Haidwieke  :  "At  law,  the  nda  of  eri- 
aenca  is  that  •  Ull  in  chanonry  onght  not  to 
be  receiTail  in  eridenea,  fur  it  ia  Uken  to  be  tha 
*ii|»eiitiona  of  couniel  only  ;  but  in  thia  Court 
it  haa  often  been  allow«l");  1797,  Doe  ». 
Bvboum,  7  T.  B.  1,  L.  C.  J.  Kenyoo  (bill  in 
chancery,  aiclndad  ;  it  i*  to  be  Uken  "  mervly 
aa  the  euggeation  of  conniel,"  and  i*  admiiaible 
only  "to  ihow  that  such  a  bill  did  exiat  and 
that  certain  facta  were  in  iaaua  between  the 
IMrtiea,  in  order  to  lat  in  tha  uitwen  or  drpoai- 


IMi 


tiona  of  tha  wilneaaea") ;  17i«,  Taylor  v.  CI.-. 
ib.   nola  (aama);   1843,  Boilaaa  a.   Rutlin,  i 
Kxoh.  688,  676  'aaaampait  for  oaa  and  orciiiui. 
tiou ;  to  prove   m  agraanant  to  pun-haar,  th' 
defendant  (.'.-i  a  bill  in  ehaocary  for  ii|i<"  Ift.^ 
performance,  filed  by  the  plaintiff,  and  m^ung 
out  tha  agreement ;  axclmted  aa  an  adnii>Ni.iri : 
Parke,  B. :   "  Tboaa,  aa  well  aa  pleading'«  at 
common  law,  ara  not  to  ba  treated  aa  ixMJtive 
•llagationa  of  tha  truth  of  tha  facta  therein  fur 
all  purpoara,  but  only  aa  atatemanta  of  tlip  lasit 
of  tha  partr,  to  ba  admitted  or  denied  bv  th.^ 
oppoaita  aid^  and  if  denied  to  be  proreil',  umi 
ultimately  to  be  anbmitted  for  judicial  >li-.'i- 
aion  ") ;  1863,  Ualcomaon  *.  O'Dea,  10  H.  I..  C. 
693  (to  prora  a  preaoriptiTe  title  to  a  HkIktv,  • 
bill  and  anawer  in  aqnity  of  1674  wrrr  niiil ; 
"Thia  bill  and  anawer  were  not  iwd  aa  evicli-n''e 
of  the  facta  atated  tbarain,"  tint  aa  indicntini;  a 
diapate  and  then  ita  abandonment,  ami  iliii«, 
in  connection  with  other  thinga,  an  ai|nii<<ii>n 
by  tha  one  party).    Tha  opinion  of  the  jwiff-^  in 
the  Ranbnry  Peerage  Caae,  IgM  (extra  t>'<l  In 
2  Selwyn'a  NUi  Priua,  c.  18,   Uth  Kng    .1 , 
p.  765),  toroetimea  cited  aa  excluding  a  l>ill  nn 
the  preaent  principle,  ia  in  tmth  not  an  aiilhor- 
ity,  aince  the  bill  waa  offered  on  behalf  nl  iha 
deaoendant  of  the  party  making  it,  aii<l  the 
preaent  qneation  waa  not  referred  to. 

•  Ah. :  1838,  Adama  v.  H'Hillan,  7  Port. 
73,  86  (onawom  billa  in  chancery  held  inaJniia- 


of  the  c«„,id.«tioa.  ju,t  noted  ^;,,:r:wh  »**!!'•'  ^""^     '"  ">e  light 
u«.  of  oommon-Uw  pleading,.  (I  ,,  j,!  '-    ^         "^"'-•''*"'  """^  wist  to  fll 

U.e  two  .l«^y  noticed,  n,..  „N .  „,  ,  ;'"^',";  ""'  ".  '•»■«.«  ..iva,.ced  a« 
n  f^t  ».de  by  the  party  •.in...f  ,,".,,   :   ;";-  "'    «»«  pleading  »„  J 

.ndflct.tiou,.lleg,Uon,:  tla,o>/chc.4    ilf    7 

«li«crimiiuted :  '"^^  ^'""  "  t  reasons  .«  «,id„„,  c.,»fuUy 

1M7,  5rtw*N,,  J.,  In  siarh.,        .   ,    .- 
«'«<1  by  th.  •  torn,;,    .n^<r        '^r*^'  '*''  *»"««.  aM.  28  "  « -n,.  „u^, 

-^^JZ^^^^^^^^^  ^^    (I)  X..t  the  .tate- 

"■"co  they  are  tho«,  „f  hi,  .uthoiSd  attjT^  ^  iT*^^  ""»«*  ^  immateriit 
•ndcounael  makea  them  n^n!X T"\^^' '^^''^''^^^t ot ^ttZly 
cludrng  unq„e.tionably  the^e^in*!  %r^  the  cause  in  .11  it,  ^^^^, 
"pal  in  the  pleading/ bind  th^Mrtv  I      ?^"*'  «^»«"»«e»  for  the  pr,'; 
-re.  then,  uuy  the  W-XTa^'j'rJ"'^-;  «J»-ion«;  ih 

(wnM-i  there  mn-h!    ''"''•  *  *'••  »».  W     lls9   n^  '*•  "''•«<>»  |xw.  I  lOMI .   n. 
hill.  «  bV  wrifJL^H  ?•  7«*»'»ion  of  thi     /?  1'  °,?"'  •;  D.««)n.  lW.tt.MB'  ^  ' 

••  ^'^  "*  *•*  180."    eit«i  StJ^^IoST""  '"  ^'""'  -•  Pbilliw 
IMft 
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sions.     If  the  fortunes  of  the  party  in  the  cause  are  irretrievably  Jetermined 
by  the  utterances  of  the  attorney  in  the  pleadings,  it  is  difficult  to  aigue  that 
the  attorney  is  not  an  agent  fur  the  purpose  of  making  the  same  utterances 
receivable  in  evidence  as  quasi-admissions.    (2)  It  is  said  that  the  utterancos 
of  the  pleadings  are  merely  conventional  and  thenfon  Jictitiout  allegations, 
not  to  be  taken  as  sincere  and  bona  fide  stateiuento.    This  is  an  objection 
which  had  weiglit  when  the  common-law  fictions  of  trover  and  ejectment  and 
implied  assumpsit  were  in  vogue,  and  when  the  bill  in  chancery  could  lie 
correctly  said  by  John  Wesley  to  be  "  stuffed  with  stupid  senseless  improbable 
lies,"  and  by  Jeremy  Bentham,  a  century  later,  still  to  be  "  a  volume  of  noto- 
rious lies."    Even  then,  the  recognized  conventions  could  he  distinguished 
by  the  practitioner  from  the  plain  unvarnished  claims.    But  to-day,  in  the 
great  majority  of  jurisdictions,  the  reforms  in  pleading  deprive  this  objectii)n 
of  all  weigiiL    (3)  Furthermore,  the  only  plausible  objection,  namely,  tliat 
many  defensive  pleadings  are  purely  hypothetical  in  their  nature  and  form, 
concerns  matter  which  is  restricted  in  scope  and  lends  itself  readily  to  segre- 
gation.    For  example,  affirmative  pleas  in  confession  and  avoidance  slmuld 
in  strictness  speak  hypothetically  in  the  confessing  part;»  but  the  avoidiu;; 
part  is  unqualified  in  its  form  and  mus^  be  taken  to  be  sincere  and  final.    It 
would  therefore  be  correct  enough  to  reject  tiie  former  part  as  not  an  admis- 
sion, since  in  form  (if  proptriy  drawn)  it  admits  nothing  but  assumes  tlie 
fact  provisionally  for  the  purj>ose  of  avoiding  it.     But,  leaving  aside  sucli 
portions,  there  is  no  reason  why  the  plaintiJTs  allegations  and  the  defendant's 
substantive  replies  in  avoidance  should  not  be  taken  for  what  they  purport 
to  be,  namely,  absolute  utterances.     Indeed,  any  other  view  is  stultifying  to 
the  theory  of  legal  proceedings ;  for  it  represents  the  pleadings  during  iLo 
trial  of  the  cause  itself  as  solemn  asseverations  upon  the  faith  of  which  iliu 
parties'  rights  and  liberties  are  forever  adjudged  and  vin<licated,  and  th.ii 
proceeds,  in  the  ensuing  cause,  to  brush  them  aside  as  mere  academic  and 
unmeaning  disputations,  idle  feaU  of  forensic  logic     Such  a  view  is  a 
travesty  upon  the  facts. 

That  the  pleadings  in  prior  causes,  then,  can  be  treated  as  the  parties- 
admissions,  usable  as  evidence  in  later  causes,  must  be  conceded : 

1883,  EHiM,  J.,  iu  Boot*  r.  Canine,  04  Ind.  408,  412:  "Our  statnte  ha*  adopted  the 
equity  practice;  we  treat  pleadinfrs  as  lUtutory  facU,  not  flctioiia.  ...  If  it  cm,  Iw 
said  that  CoiirU  can  prexume  that  an  answer  under  our  code  does  not  itate  facts,  tlicn  it 
may  be  logically  said  that  it  is  not  evidence ;  bat  if  the  preeumption  la,  that  it  does  state 


*  Not  all  the  orthoilox  fonns  do  so,  but  the 
following  illuHtrate  the  correct  prertii'e  Chitty, 
Plexlini,  14th  Am.  ed.,  Ill,  6S6  (pin  of  aet- 
off:  "[Bwauae  the  pUiiitiff  owhI  the  de- 
fendant at  the  same  time  the  aum  of  IIOO, 
which  sum]  exceeils  the  ntppoted  debt  ilup  and 
owinK  from  the  said  deremUnt  to  the  said 
plaintiff  and  the  damaRrs  aiiiitained  hy  the  said 
plaintiff  by  reason  of  the  detcntiou  ol^  the  tup- 
fomd  debt  so  atUged  to  bo  due  and  owing  to 
the  said  plaintiff  as  in  the  said  declaration 
mentioned,  and  out  of  which  said  sum  of  money 
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.  .  .  he  the  aaid  defendant  ia  ready  and  »illiii]j 
and  hereby  offers  to  set  off  and  allow  to  l\w  mmI 

Slalntiff  the  full  amount  of  the  saiil  niiii^'vil 
ebt  and  danwgea")  ;  III,  IMl  (plea  of  a.c.nl 
and  aalisfaction  to  a  tmipaaa :  "  Beiaiiw  lie 
says  that  the  said  mppotd  treapanses  weii>  ii.iii- 
milled  by  the  mid  W.  P.  {if  at  all  ommUiM  hi, 
Aim)  jointly  with  the  said  defendant  0.  S.,  iiimI 
that  after  the  committing  of  the  aaid  several 
toppoaed  trespasses "  ao  acoonl  and  satiafacliou 
was  had). 


Co.,  17 1«.  176, 187 /L,l"  ""*•  ^y'">  '■  '"•. 


quot«l  «.;«.„;  nSasf.'X  ^  ."Tsfir  M'''^'"t? 
«uit  f''r»limony,  not  V»/,™»"i,''f  •.!''*■'  >"  • 

Uouiville  r.  Fftiniwn   il  '^nY'  *  '?'^' '  l*??. 
.uit,  «howi„g  .TJa?;;i^iol''/r""^  inanothei 

M..  verified  bT'H.'lir-l'r- "f  B.  ?■"• 


J'ittol;  point  nofS  iSB'r'r  ?'■"'•  ."••■ 
Farngworth,  89  id  48ll«  i  •tL.J'"'''''"'"'  "• 
tion  of  town  of  ^^de'f  .•;?"■  "?»  I»  <'«■<■'''«- 
■'lit    ttill    peiidinT  ..^'1 ',"!'""•  'n  •"Other 


a-lniiuistrntion -^rL'i^  ',»*"•'""   f""-  '"tten.  of 
»n  U-ing  Zl^hVf^'L\"?»^^-.  the 


«ffid«vit,   in  VnotLr       •;  '"  /""'  ^"tiK  «n 
in  former  «uit,  reoe  ve.1   ..  i  '•  ^'8  (<l'<;larntioii 

•ttoniey,"  kut"n  ivenm-nrr  "'  "'"»"  'V  •" 
eniploym'ent)  •    1861    7^,!  *  "?,  "K^"'  *"  »■» 

evidence  „f  pivvro."  'eHn,^^ "'"' ?'*^^'''"*»"  ! 
■ilmitted,  anlliect  to  er-O       .■""  ?"'  "^  "'tlT, 

"made   l,y   her    iurh„J^l'°?  '"  .""-"'<"■  "mt. 

in  another  suit.   adm!«lii      |1?'  "»    fecord 

Hayden,  104  Ma«  js^Vm'?' "'  '''"''"''• 
anothc'  ..,;.    fileJi  h„,  \  "^  ('"om   bill  i„ 

•worn  .n.we«  "„d  pl^,™?  «V"""'  "I*"  "•"■h 
tiona  concerning  thr.«lJ,  '''""77.  oralleKa- 
.  .rfe^lanitiorit^cimVo-  ""^Z-f  'H  •"''""''» 
«Jmi«ible");    im    R^J^  '  ^"^   ^"  •"•M 

h«'l  aipned  and  awirn  to  it  ,  r  h  i  ""i;  ''""^y 
eoiinacr  to  bring  the  l,in  f  .v  """"'"Jid 
forth  •I.e.vi„r»*f„r:.'^^/';,  'h«  P-.V'"""  ^-t 

particulaHv   ii.vt. ...i ..  ."• 

mor 

.4  knowLK''    ?n   ''.•VsS';  "IT  "'-  ■ 
RuMell.  U4  i,r.  409,  ,     «'  t  •«*''.  •'"ImKon  b. 

former  .nit.  adniia«il.lM  -i'      •  '"  <""'"><-i'  in  a 

ticnlar  and  ,Sp  .it    ''!?  «  ™i'tain. '•  por- 

action  or  defend  »h,,fh   *"'""',  "'  "••"er.  of 

oe.enc  »hioh  cannot  U  pi«uin«i  to 


-■tion-l^iirg  b^.;ht"b,ThrL"?  ^"  ■  - 
'•  the  comp&nt  therein  Lift  '*"^"  •"""«■"•. 
of  the  f«,t  of  auit  b^'UtTntrorth**'".'' '"'» 
the  action  "1:  1889  n?..„5  %""'  "»'"«■  of 
23, ,29,  21  VHcm'.^^'lL'-  C'«"ton.  79  id. 

.-.Vj  preaumed  autho"  y  ^^C?l  e*  '1  T'" 
to  be  "regardi^d  aa  tb.  .aJi"      1'"  I''™<lin« 

.uij«=t  re  ah"  tg  th"t^:"/, "".  '!"'';•• 

P'-^'-V) ;  Oa. :  1882  Cm!; 'V  ''"°*"  '"  "'• 

17S.  K.  92  (bill  to'tCe.ia.rrBr-.'^''"-  "'• 

•"'t  againat  another  re^i  """".filed  in  another 

-^l-itted,  though  not'^^m"^'"  "!«  "•"«■  l"n<l. 

'•o'.iplainant  but  „„lv  ,T^™  1  t,"'.?*"*"'  ''^  <•'» 

18!'7,  Farmer  "SWi  ^.  ''*  """"tor) , 

(Wa.  .^pr^entitfon,^'    l-";';     '•  ^^^  ».  K.  i, 

•lilt,  aigiied    by  certain  w  'Twlitor'a 

n'lorneyj,  not  rwwiv*.)  ;,'*.'?"" V '''■f'""'""t'a      13.5  id    9i   /.-     '  '  •'""■''  i":n"iie  p.  William. 

-;f  i.i»  ai;Bc,io„T  iuL*  '^".'^  -'•  '.'"»f  thm  bei^g  '••"nX,:;',''"^";?'  «'"•  «*''-« 

lj.iii.irp.  Pearre  aa  «  ."iuil     '^  "    ''""n««i«tiing     attornev   »..  """  "R  •','  indicate  Imw  f«r  th. 
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pleading,  hied  m  other  causes;  but.  on  the  other  hand,  under  most  of  Z 
reformed  systems  (by  which  the  pleadings,  approximating  the  cUc^r^ 
practice,  are  required  to  be  signed  by  the  party,  and  sometimes  to  be  sw^^;^ 
to)  they  are  commonly  ruled  to  be  admissible  if  it  appears  that  the  pan 
signed  hem.  A  few  Courts  concede  the  same  result  also  when  tS  partv's 
personal  knowledge  of  the  pleading's  contents  is  otherwise  shown    Tr. 

;!rr!}L^  ^^  ^  "?'""?'  u"  "^  '^"^  ""'^^'""^  «"*'  requirements  mustt 
regarded  as  unsound,  and  this  a  few  Courts  appear  to  hold 

Certain  discriminations,  however,  resting  on  peculiar  grounds  or  on  special 
evidential  uses,  need  to  be  made.    (1)  A  statement  by  a^rson  as  ZZTil 

N.  W.  883  (other  ple««ng»  "either  mad..  ),v 
bu  direction  or  eftrrwards  unctioiied  bv  him  ' 
or  wgaed  or  yerified,  >re  »diiiiaKiWH);'   iso'. 

/«*?", Zi  j*'^  "  '**•  *«"•  8»  N.  w. a;; 

(offlcwl  bond  of  treuurer  for  aeconrl  term;  i.ri.r 
»mt  brought  against  bondstinen  for  first  tern, 
taken  as  an  admimion  that  |iart  of  total  ili-falr  i' 
tion  occurred  during  6rst  tenn) ;  A'.  K.  .•  18 )? 
Starjjweather  v.  Converse,  17  Wend.  20  ■>■> 
(bill  of  i«rUcular»  in  another  snit,  fxclu,l,J" 
—  quotation  lupra};  1870,  Cook  i..  Ban-    4t' 


hare  been  made  nnder  the  general  anthoritv  of 
the  attorney  but  are  ohriously  from  .pecifio 
;?""'•-•"?»»'''">•  party");  1889,  Karr  ». 
Kouillard,  172  id.  803,  52  N.  E.  443  (answer  in 
another  auit,  not  .igned  by  defendant  himself, 
exclnded)  ;  1900,  Smith  v.  Paul  Boyton  Co. 
176  id.  217,  87  N.  E.  367  (recoM  containing 
answer  in  another  cause,  received  to  show  de- 
fendant »  admission  of  ownership  of  property  in 

rt  •  ,^*,''-'  ^"""'  "•  Co'"-  >81  id.  438,  63 
N.  b.  1074  (the  plaintitfa  now  denying  their 
title,  tne  fact  that  in  a  prior  case  the  counsel 
for  the  pUintilf  "arsjue-l  an.l  tried  to  prove" 
that  title  was  in  the  pUintiff,  held  inadmis- 
sible) ;  Mich. :  1903,  Cornelissen  p.  Ort  — 
Mi.h.  -  .  93  N.  W.  617  (affidavit  in  another 
cause,  received);  Mian.:  1884,  Vocel  v  0». 
borne,  32  Minn.  167.  20  N.  W.  129  (leceivable 
ir  it  was  signed  or  verified  by  the  party,  or  if 
n  otherwise  affirmatively  ap|>ears  that  the  facta 
stated  therein  were  inserted  with  his  knowledm 

nr    bv     niS  jfiMuitinn    '*  n.    ....-1 ..!»    .<  ^ 

Stan  ...  _.  . 

'"«.'■'  ']>«  caw");  188'9,  Ricli"v7Minne«'iwiis,' 
40  Id     82,   41   N.   W.  455  (preceding  caw  "»: 

Vrv'*^v'TA?p^"'y  "■  <^''""P«''  «3  id.  539, 
oa  .-M.    w.   740  (former  cUim  in  another  lien- 

«7"'l  «ro  '  -v^^-'  ^"^^  '■  '''"«  Stata  Bank, 
87  Id.  295   91  N.  W.  1101  (affidavit  of  destitu- 
tion in  a  divorce  suit,  admitted  in  an  action  for 
per«,n«lty);  .Wo. :  1874.  Dowwiot  v.  Rawling^ 
68  .^|o.  75  ([wtition  filed  by  attorney  of  K.  "at 
the  latter  a  instance,"  ailmittad,   "whether  R 
hal  "s.*n  the  petition  after  it  was  drawn  up' 
or  not    )  ;  1885,  Anderaon  v.   McPike,   86  id 
29i,   301   (though  the  pleailing  is  prima  faei'e 
rei^uivable,  yet,  if  proved  to  have  been  filwl  by 
on.-  not  eniployed  as  an  attorney  in  the  case,  it 
H  inadmissible)  :    18S3,    Nichols   v.    Jones.  32 
i'  >.  A|>p.  857,  684  (allegations  in  a  pleading  in 
another  suit  are    re,i-ivable.    Iiecause   "prima 
f'Y^  '""  ,r*rty  acquiesced";    hut  stipulations 
ol   fact   hied  in  one  action  are  not  admissible 
elsewhere  unless  aequiesceuce  of  the  client  is 
shown);   Mont.:    1903.  Tague  e.  Caplice  Co.. 
—  Mono.  —  ,  72  Pac.  297  (ailmissible  if  "veri- 
fied by  the  party  or  prepared  nnder  his  iiistnic 

^°T  A,  ,  •■■  "*'•  """='  '•  Cornelius,  19 
Nebr.  107,  114.  26  N.  W.  621  (former  petition 
for   apecific   performance,   admitted;    no   rule 


■N.  v.  158.  158  f"It  must  first  be  shown  i\ 
the  signature  of  the  party  or  otherwise,  that  the 
facts  were  inserte.1  with  hU  knoalwlge  ,.r 
Vr„.*'  u"  I'l'^ot'on  «>>J  with  his  sanction) 
,?S  '.."SH'"'  '•  ^"''  Ve'l'tfn.  140  id.  u',' 
il»,  35  N.  E.  446  (admissions  in  a  pleadini'  i,', 
another  action  are  receivable,  "  if  signetl  by  tl.e 
W}7  fifj;.  'f.'">»l'^ge  "f  its  contente  ") ;  /■-, 
1841,  M  Clelland  v.   Lindsay,  1   W.  &  8.   -iilO 


(record  in  another  suit,  received,  and  s.s.sun.ej 
to  be     either  irnme-iiately  from  the  party  liii, . 
self  or  authorized  or  asaenteil  to   by    liini ' ) 
Toe.!    1868.  Wheeler  v.  Styles,  28  Tex.  'Jjo' 
248  (answer  and  exhibit  in  another  cause    al'. 
■"I'u".'  .'Ill  1,"  '''»  rtatement.  made  iiii.ler 
T}}^  ):  l^^.',  """"^  "•  M^Auulty.  77  id.  us 
445    14  8.  W    138  (pleading  sworn  to  by  the 
£?'•>■•  '*<*"r'>  '  ^-  *■•  1858.  Comba  ».  Ilmk-e, 
81   How.  397.  404  ([wtition  and  answer  in  ,7,,. 
other  suit  "signed  by  counsel  and  not  bv  the 
parties,     held    not    receivable   as  adniis.si„„s 
following  Boileau  ».    Eutlin) ;    1885,    Pop,   c' 
Allis,  115  U.  a.  363  (pl««iing  in  equity  or  !a.v, 
If  sworn   to  by  the  party,    is  receivable  as  a 
solemn    admission");    1889,     Delaware    t„ 
ton.  rs  V.  Dielwld  S.  4  L.  Co.,  133  id.  473.  4sr 

10  Slip  399  (complaint  "not  under  oiith  i,.r 
signed  by  the  [.laintilT,"  exuliiiled) ;  »>«.  •  I^h; 
Lindner  r.  Ins.  Co.,  98  Wis.  526.  631,  67  N.  w'. 

11  J5(|irior  pleading,  unverified,  hel.ladniissihl, 
presumptively  the  answer  was  authorized  In 

the  def.ndant,  but  it  might  show  the  ciieiim'. 
stances  and  that  the  allegations  wen-  insirt. ,1 
a^thout  proper  authority  ");  1898,  Lee  v.  R.  (:< 
101  Id.  852,  77  N.  W.  71.«  (pleading  of  phMiMiir 
in  another  siut,  not  signsd  by  him,  admitted) 
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anothtr'i  eaute,  may  of  course  n  ♦  i^ 

against  him  personally*    ^2^  A  «7  ?®  ^'^"'^"^  ««  ''w  own  admission  usal.l« 

cal  or  ambiguous,  and  may  therefor.,  n Tk  ^  ^"°«  ™<"el7  liypotlieti- 

(3>  So  far  as  the  fact  of  fl.S  "^"l':/"f  P^^^^'e  -  an  Vm'ssl:  > 
the  pleading  may  be  considered  in  orXfto M  '  ^^  I"''  "'  •='^''"  '«  '"  i««"e, 
.lege  «^«.-n,.  «/AnV,uV<«^,V,«  does  io   forbid  M  "''  '^''  '*"=*'    ^*)  T'-  Priv- 

plea,  filed  voluntarily,  was  a  waive   o^e  pit    ""V^^"^-^'  ^'^^'-«  the 
o  deprive  a  civil  party  of  the  right  to  re  1'^/^    ^t    ^--'^'^^theless  in  order 
have  been  enacted  in  some  juriSictiLs  Jol  d  ,^  *'?"  *''"'  ground,  statutes 
in  criminal  cases.'    Whether  suc^  2te!  a'      "^,'1'  T  "'  «'"^''  P'^'^'ngs 
depends  upon  the  principle  of  the  nrivT  ''"""'"f''^*'  th«>  Pr-maiy  purp„«B 
convert  use.  that  of  an  Lused  '  pfeadi  ^^^  <f 'V§  ^281.  2282).^  l,!Z 
seem  to  be  proper,  and  not  within  fhe  3ihl   '"^f  *1"«°*  '^'vil  case,  would 
use  here  discussed,  of  informal  or  „../^.''°°  °'  '"*=•*  statutes.^    (5)  The 
the  use  of  pleadings  as  sZ    "      S'^ljr"  '",  "''''"'"«  *«  ^°  ^''^ 
latter  are  conclusive  in  their  natu.^  •  but^af  S?"'  ^'"'"^'  §  ^•^^7>-     The 
'"  ''l"'='»  they  are  made.    When  used  in  Jk       ^^  "  '°"''°«'l  *«  the  cause 
t.ey  are  of  course  not  .o^eWB^onTh,^"^^^ 

therefore,  so  far  as  their  admissibil  tv  W  ^T  f""  °^  §  ^^^^'  «»<«);  and 
noted)  to  depend  on  the  partem  'fkl  Tf  <Y  '"""^  <^"^"rt«.  ««  above 
that  requirement  is  not  SeVso  r  as  t°h!  '"'  °'  '''"  °''"^"^'  ^  (-^e" 
weight.  It  may  be  shown  by  appropriate  eWd^"'■'?^'  "  1°  ^''"'''  ^™«  their 
unaware  of  their  contents.*  ^  '*^"°®  ""»*  the  party  was  in  fact 

is  «™«"ded"orwy?ratrtTeXe"Ltr^  ^^°  »  Pl««ding 

as  a  judicial  admission  limiting  tCLtes^nd  ^T^^"'  ^''"^  *''«  «-'<=o'd 
dispute.  Nevertheless,  it  exisfs  as  aHt^-"  ^^  ^^  ""**'"  '^'^^  '^^""'l 
Pnrty.    While  thus  denied  alfLther  eCt  a^I  r^..^"'"-'^  »ade  b/the 

enect  as  a  pleading,  may  it  not  still  be 

Iniiuioni .  in/>n    n.        luunaci,  he|(]  not  ^^ 


by  ^conviction  „d«„t.„^.        ,„,^)^   , 
(™«ful  opinion   '  Jli.  Ar"-  Z**'  '2  Atl.  943 
60  A«   468  flifl  A.      ?*"*P"'  ««  N.  J.  L.  601 
fen.i«nt-witn«B)        *^  oucreditmg  a  de- 


«3V^E.TW4(i;Sfc-4^j:mia.438. 

»ny  comi.„nicLt"„';ft;  th'',~r^',"'f/,!|' 

it  »n.l  ioi,  ^  the  (urJrrjf.  ""ST*  """nd"""!  '  18SS%i J^h!tr"'*£'  Proceeding.        ^"^ 

-.™rtTe'i"fr"^™^  «'Vr  •'r^""iJ«co?°r,7"''  *  ^•"'  '^•^ 

-.ri„'Vp:t»LJ;;rii,S4Ti£  -cer-"-'""'— '--<.«.. mo«,. 
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used  as  a  quMiHidmiMion.  like  any  other  atterance  of  the  party  ?    The  obiec 

tion  to  this  use  of  it  has  been  thus  stated :  ^neoojec- 

1886,  Dtvtn,,  J.,  in  Taft  v.  FUke,  1 40  Mms.  250, 262. 6  N.  E.  621  ■  "  The  oUinUfr  I. 

Simlntl'""'"  ""*  *"•"  '"■*  *"'  '""«-l-"»'y  -lied  on.  e„?eaS^".!.t:; 
Uat  Uw  amended  answer  wm  a  '  put  ud  '  defenca     'l'».«  «„~o  „»  u-  "'""«  «» snow 

upon,  comparison  of  the  eWdenJ^  -ffordS  bTthe  two  lnZ«    V^^^^^^ 

Tealed  at  the  trial,  and  new  view,  of  the  law  [pS  1  to  tLm\«  L'""f  •■■"  ''''• 

be  unjuat.  if.  in  a  closing  argument,  the  coun  J^^H  £  Xd  to  c^^Sth  '  """" 
originally  rnad^  with  that  Bnallv  relied  on  withn^f.^  ;  *""'*'*  .*°  compare  the  answer 
stance,  under  which  the  oZn^.^nl^^jT^''  Y  """"8*".°"  »'  «"  *«  rire„,„- 
m«nife..ly  impossible.     ToTrmitT^^,!Hhl^  "I    ,'"  '"/""if*"""  ^ouM  be 

So  far  as  the  argument  from  hurry  and  inadvertence  is  concerned  it  wo„ld 
be  equally  vahd  against  many  e.xtrajudicial  utterances  of  the  party     Y 
no  one  has  ever  supposed  that  it  afforded  any  reason  for  their  rejection     T I 
party  .s  always  at  liberty  to  show  the  circumstances  in  expla  aZn.rdetr 
from  the  significance  of  his  utterance.    The  other  anjument-  Imt  o  H 
una.n.ess  of  allowing  comment  in  argument,  after  theSence  1,,- 
rests  on  .ncorrect  premises,  fur  the  conceded  rule  (noted  later)?s  thaT  l.e 
superceded  pteadmg.  when  thus  used,  must  always  be  formally  om^r,V 
evidence  at  tl«  proper  time,  like  all  other  matters  of  evidence.  ^ThL 
reason  why  a  retmction.  based  (perliaps)  on  better  information,  shou  d  effec 
the  exclu.^on  of  th«  rather  than  of  any  other  sort  of  statement,  once  nmd 
by  the  party  and  now  offered  against  him : 

1883.  Elliott,  J.,  in  Boatt  t.  Canine,  04  Ind.  408,  418  •  "  We  ahonlH  f..l  ♦!..* 

no  such  .?oSrpr,^dut      uT,'^'*  «ln„«ions  by  a  like  cou«e.    The  law  toI.T..,:, 
cumstance^  for  the  r^'    /V  .  '""?"■'  "^  !'""'  "'"  *"MrawaI  and  all  attenda.it  ,  ir- 

but  ^:z'^::::^'Ta:ir^;T2X:?'  "^  ^  -^^^  - "-  '^""'-'- 

uniform. '^'  '''"  ^'"'"'"^  ""'P'"*''  ""*'""«'>  '^'  '"«"««  '^  by  no  means 


But.  niu>A  flio .  . 


■a  ^     .  '^^C'AUlAGS. 

1886,  OrYon.  .T    i„  r.  .  _ 


■=«»,  miller  v.  Nicb.lem„:  JiTi  „r  •"™'tte<i)  ; 
818  (origin.,  of  »m3,*f.'j- «2,  78  N.  V^.' 

-,  ...  ...»  c.u«.  it  was  still -KrT'  ■"  "  P'^»"-     ^^  u^^'ir'n"""  ""^^i"*  the'Z','!,!""'"?"' 

rw>lK)ndent    ai    In      j    ■    ."  •"nilinc  uimn  n,»      ,,,"*"''     Or..-  igao  a„,.   '      ./"•'  "'lowed  to 

«ible  ia  eviden'S)^  1,£'"V^«8  ''-''1   i-adnMs       r^"'^"  .''  ^^''''Sh-  8  S^D  Kfl'i/v^;"  '«»« 


plMdiny. not rewi J«n  , o^t  <"">inal  amended  f  ''  ''*'''  "ia<lmiwibl,:  „^i,!L\,y  •'"'  «ttoriicy 
118  id.  «f»,  50ft,'ri>  •  '»»'',  O'fonnor'sSe  'oZ",""""""  »  sbow,^^  flT!,"'*  I«rty'»  <"««- 
mi,u.d,;J^^-^,M««^r,«ledpleadi„X^^^^^^      .  »03^I-  Rue  .  8t.  A„7h„t  tH"  f""'' ' 


0  o  ^iv'"^  Kuddock  Co  „   r  . '^   ""'"'f-  "u-     id   ~      oV  v    ',.?'•  Anthony  ft  D    p  :■"""•' ! 


dm«n  hytlie  attorney  uTdt^a^^,""  '?'*-^  >"'« 
no^-neral  rule  laid  down  l/j™''''"'''-'"*""; 

-  .  r6  S.  W   I'M  i    .'*'.  **^J 'm  "J  Berry  _  v. 


jaSl**'  "'=''"'*'^J-  '""'  "oP'ning  of  th« 


■™  .=v.,a,«   ;    y         i85D*r„  .     -^  '""Cloned 
Te».   60«,    a,3   (™i,i   r£L  .f  "■  Kl'ioft,  23 

in.tt«l ;  Booto  ...  Ca,d,?e''"i'.'7n'';T'  «>"«•->•,' ad- 

r'c';;  r'";,'"^""""  "^^  «^  iTT",  ^'■»'' 

»•  Cutler,   37  Wis.   4«     J  /  '  .   ."'5.    Uavitt 

tions  of  the  anawer  -i.    .  ^  "■'"  '''■  "re;  nor 
ant.  held  receTv;'?;i   .."'"'^ '.-"  '-  'he  ,,rZ. 
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the  action  and,  if  there  i«  an  aniwer,  the  real  imea  in  the  cauM,  and  for  no  other  pur- 
poae  Hut  they  cannot  be  referred  to  aa  proof  of  any  fact  unleM  they  are  introduced  in 
evidi-nce  on  the  trial  with  at  leait  Home  chance  for  explanation.  The  original  oonpUint 
wax  8oui;ht  to  be  read  to  the  jury  [during  the  doling  argument]  to  (how  what  the  alleita- 
tion  of  the  plaintiffs  was  as  to  the  contract.  This  was  to  prove  the  admissions  of  tlio 
plaintiff.*  a*  to  what  it  was,  and  therefore  should  have  been  introduced  as  any  other  te»- 
timoiiy  in  the  caw,  so  as  to  give  the  plaintiffs  a  chance  to  explain  such  an  adniiiwion. 
Dnt  tliat  old  complaint,  not  then  being  the  complaint  in  the  cause,  should  of  course  lie 
introduced  in  evidence  like  the  records  in  another  case.  ...  To  read  that  complaint  to  tlie 
jury  would  not  be  reading  any  part  of  the  pleadings  in  the  cause,  either  to  ascertain  tbe 
issues  or  the  nature  and  scope  of  the  action.  I  never  heard  of  such  a  practice  as  here 
attempted,  and  in  my  opinion  it  is  aa  illogical  aa  it  is  unlawful."  ' 

8.    Vloarloua  Admiaaiona  (by  other  than  th«  Party  himaaU). 

§  10A9.  In  ganonO.  Admissions,  in  the  sense  here  concerned,  are  merely 
the  prior  assertions  of  the  party,  which,  being  inconsistent  with  his  present 
claim,  serve  now  to  discredit  it  by  their  discrepancy  (ante,  §  1048).  Hciw, 
then,  can  the  utterances  of  any  other  person  than  the  party  himself  i>erve 
for  that  purpose  ?  In  other  words,  how  do  other  persons'  statements  become 
receivable  as  vicarious  admissions  ? 

Three  different  modes  suggest  themselves  as  possible.  By  preappointment, 
the  party  may  designatr,  a  person  whose  utterance  he  assents  to  beforehand 
as  correct,  and  this  utt3rance,  when  made,  thus  represents  the  party's  own 
belief.  By  adoption,  the  party  may  assent  to  a  statement  already  uttertd 
by  another  person,  which  thus  becomes  effectively  the  party's  own  admis- 
sion. By  privity  of  inferett  and  by  ageruy  tlie  party's  rights  may  in  the  suIj- 
stantive  law  be  affected  by  the  acts  of  another  person,  and  thus  the  other 
person's  admissions  may  equally  be  available  evidentially.  These  various 
modes  may  now  be  noticed  in  order ;  though  it  will  be  found  that  some 
classes  of  statements  have  to  be  considered  from  more  than  one  of  these 
three  points  of  view. 

§  1070.  Admiaaiona  by  Refaranoa  to  a  Third  Parson.  If  a  party,  instead 
of  expressing  his  belief  in  his  own  words,  names  another  person  as  one 
whose  expected  utterances  he  approves  beforehand,  this  amounts  to  an  antici- 
patory adoption  of  that  person's  statement;  and  it  becomes,  when  made, 
the  party's  own.     This  species  of  admission  is  well  recognized,'  though  not 


•  Aeoord:  189.3.  Sliiplny  v.  R«atoner,  87  la. 
S55,  S58,  hi  N.  W.  470  (ez|>Uininx  awav  Cnns 
V.  Oarrett,  35  id.  480,  486 ;  Hannrni  r.  MuClel- 
laml,  74  i<l.  318,  323,  37  N.  W.  389  ;  Brannnm 
V.  0  Coniiur,  77  id.  632.  635,  42  N.  W.  604)  ; 
18»6,  l,eiich  er.  Hill,  97  id.  81,  66  N.  W.  69 ; 
1895,  Wooiiworth  r.  Tlinin|Mon,  44  Nehr.  311, 
02  N.  W.  450;  1886,  Folgor  r.  Boyinton,  67 
Wis   447,  30  N.  W.  71.1  (wp  quotation  mirra). 

»  1794,  Lloy.1  e.  Willan,  1  Esp.  178  (de- 
femlaiit  jimpowd  to  pay,  if  tlie  plaintiff' h  porter 
would  make  an  affidavit  of  the  deliverv  of  the 
Koods  ;  the  affidavit  was  made  ;  the  dpfciidant 
was  then  "precluded  from  going  into  any  evi- 
dence whatever  on  the  esse,"  on  the  ground  of 
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mala  fida  and  of  unfairness  in  probing  an  op. 
ponent's  evidence) ;  1804,  Bnrt  p.  Paliiiir,  .1  i<l. 
145  (defendant,  on  a  demand  maile,  said  "  Ymi 
must  apply  to  J.  A.,  and  he  will  |i«y  you  "  ;  A.'s 
adniia.siuii  received  ;  *'  where  a  (lersoii  is  rt^fiinil 
to,  to  settle  and  at^iut  any  account  or  I'usiin  v-. 
what  heaays,  if  it  ia  rounerted  with  the  Iiu^i- 
iiesa  which  is  referred  to  him,  ia  evideii.c '  ) ; 
1806,  Daniel  v.  Pitt,  1  Camp.  364  note  (do.  rr  1- 
ant  aaid,  "If  0.  will  aav  that  he  did  di]iv.r 
the  gooils,  I  will  p«v  for  them  "  ;  C.'s  statpim  lit 
held  ailmissihle) :  1807,  Brock  p.  Kent,  ib.,  ii"li' 
(defendant  "deaired  him  to  rnqnire  of  .1.  nli.mt 
it,"  .1.  being  a  peraon  who  had  )iaid  moii' v ; 
Jones'  statement  held  admissible) ;  1808,  'Vil- 
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h..n«,f  to  perform  when  oneV^i,  .1^1,"'''=''  '""^  °^1^«°'  »««nd 
oath  that  certain  facta  exi.ted.urn  wE  ,"1  ^T"  "'"'"'•^  »«''«  " 
.rrespectiveof  the  truth  of  the  iwora  aUte™  !  "^'P''""  ^'""»«  due, 
oontmcta  wa.  not  infrequeut  uJto  the  ?  *!  "f  ""S*''""  °^^''  '"ch 
m«.ion  by  reference  brings  „..^„*LJc  I' ."'.^  ^'"'•''''•'  ^'''^  "d" 
by  arbitrator.;  'or.  though  the  v;i  5^?^  tLTa-° J  '  ''"""'P'"  °'  "^^"^s 
bas-  (anU.  §  1056)  yet  L  proc^  «T  oJe C  Z  "''"  ""  "  ''°»'~«^'"'l 
pronouncement*  *^  ""^  "'  teference  to  a  third  person's 

lattrrmThe'fh^irrlo^tta^L^^^^^  SS"  V°^*^°"  '"  '""^  -  '»>« 
T,:^  "V  now  proceed  to  consider  ^  '°"*^' '  **"«  ^"'«''««  ^^  this 

S  1071.   Third  PerMa'a  8tat.m-»»    ' 
«--....     Ch.-  <«,W  ..«  J^:^  „r!Xl"  '»3^  '«3r-.  «U.nc.;  o.„.,^ 
maxims,  which  have  ever  been  token  1  hi  ^"^^'  "°°'^"^'"  "™  »"«*«"* 

scope  than  their  application  in  S.eTaw  o^  evlT'"'°?  '"'  ""'''  «  ''"•«- 
they  merely  sum  up  a  broad  princ  2  andl,  ';  ^"''  ""^^  ''»  "'"'•»«. 
quahfication.  as  practical  and  JS  rukl  T^'  "'"'"'  '^^'^'^^^  ''-iJeJ 
correctness  of  a  communication,Tut  on  certain?  r?  ""P"**^  ■"««"*  »»  the 
pnncple  of  Relevancy  (ante.  §  29)  tel  us^hl  ^h  ?'  °"'^-  ^''«  ««"«™1 
safely  be  made  onl;  when  no  otherexl'^  '""""^  "'  ""'^^''t  '"•''7 

-lence;  and  there  is  always  another   Sexnl ':•  "*"'*"^  ''""'"'"«•"  ^'th 

("ruiati,,,  regar,li„»  th.  .V?^,'7  farther  in- 
IwroiiBh:    "/f  ,  m,„  «.,:_"•  .•'^  *'•  Ellen- 


Iwroiigh:  "(('i^.T^f''*'  •,^^-  Ellen- 
I«rtio?l.r  boiineT  to^  .T:,;?"""'  "•»"  ">? 
Lo.in.l  by  what  ^i.  thir.1  ""  '*■*•"•  *"  » 
•o.iceni.«  it  Lmlh  •fPfv""".'"^'  Of  doe. 
••'  -lone  b^  hiZT^.  XrV)^'  •""'  '*^»  «'•• 

Mi!  "  tbit  if7lL  J  f  ".''°"* :  "•*  plaintiff  h«d 
the  hot  of  the  rfenH^n,.      «"."'•*.  ""^P  '»'"  "  ) 

'■tate„,.„t  wTmldJ  .^    "'*'?"*'  "'""Sh  H.-, 

"'W'");  1836    Svl>«r    "i«".™<»""'  w  •'Jnii,- 

•"""•'>'•  ji^wonW^J  .f**:"'  ""*  "''1  th*'  if  a 
•""•*  wini"C    IrA^V''"  ••'"f'  "'>•"'  «>• 

""':   "the    urv"^  7„'  ^  "•'"'•«"  'he  a.fen.|. 


1895    Stat,  jr  W.'"4'Td"°X;-7"«Tv''Tv  = 
anf.  a,lm"»i„,*)        ''  "  '""'»''?"'«  ti.e  defend- 
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haa  been  |>reteiited.  But  the  force  of  the  brief  maxim  haa  alwaya  been  auch 
that  in  practice  (and  especially  in  the  original  Eugliah  tradition)  a  sort  of 
working  rule  grew  up  that  whaUvtr  wti  $aid  in  a  pat1y'$  pruenee  wa«  r... 
ceivable  against  him  as  an  a'loiission,  because  presumably  nswnted  to.  Tliii 
working  rule  became  so  firmly  entrenclied  in  practice  thnt  frequent  judicinl 
deliverances  became  necessary  in  order  to  dislodge  it ;  for  in  this  simple  and 
comprehensive  form  it  ignored  the  inherent  qualificationa  of  the  principle. 
These  qualifications,  in  varying  phraseology,  are  expounded  in  the  following 
passages: 

I«M,  Duncan,  J.,  in  .%foor*  r.  SmiH,  14  S.  k  R.  888, 803 :  "Th«  reMOti  why  this  siweie, 
of  eridenea  u  given  is  baoion  the  party  by  hii  lilenoe  is  suppoeed  to  aeqaiesoe.  Qui 
laetl  eontnUn  vtdetur.  That  presupposes  a  deelsrstion  or  proposition  made  to  him  which 
he  is  bound  either  to  deny  or  to  admit  ...  [In  the  present  case],  the  only  eTidence  is 
that  he  was  present  at  the  view  [of  the  land] }  that  he  was  on  the  land,  the  tract  j  and 
he  was  acting  as  chain-carrier  [when  remarlis  were  made  by  the  Utigantsj.  This  is  quite 
too  loose.  Two  men,  at  this  rate,  might  talk  a  third  out  of  his  whole  estate,  with  a  wit- 
nets  1  Nothing  can  be  more  dangerous  than  this  kind  of  evidence.  It  should  alwayi 
be  received  with  caution  ;  and  never  ought  to  be  unless  the  evidence  is  of  direct  declar*. 
tionsofthat  kind  which  naturally  calls  for  contradiction,— some  assertion  made  to  the 
man  with  respect  to  bis  right,  which  by  his  silence  he  acquiesce*  in." 

1838,  Phtlp$,  J.,  in  Vail  v.  Slnng,  10  Vt,  467,  403  :  •'  It  is  sometimes  said  that,  if  .i 
fact,  which  makes  against  the  party,  is  stated  in  his  presence,  and  is  not  contradicted  l.v 
him,  his  silence  raises  a  presumption  of  iU  truth.     To  this  position  we  cannot  accode. 
The  mere  silence  of  the  party  creates  no  evidence,  one  way  or  the  other.    There  are, 
indeed,  cases  where  the  silence  of  the  party  creates  a  presumption  or  inference  against 
him;  but  this  presumption  derives  all  ita  force  from  the  circumstances,  under  which  the 
statement  is  made,  which  may  call  for  a  denial.     If  the  party  hi  under  a  moral  or  honor- 
ary obligation  to  disclose,  or  it  hU  reputation  or  interest  is  jeoparded  by  the  statement, 
he  haa  a  strong  Inducement  to  deny  it.  If  he  can  do  so  with  truth.     His  silence,  umler 
snch  circumstances,  affords  an  inference  against  him,  wihlch  I*  more  or  less  strong,  in  pro- 
portion to  the  inducement  to  make  the  denial.    But  even  here,  the  evidence,  thus  createl, 
resta  altogether  upon  the  attendant  circumstances.    If,  for  Instance,  the  party  be  en-'.i-e.i 
in  defending  his  reputation  or  his  righte,  an  assertion,  bearing  upon  the  subject  ui uler 
discussion,  and  unfavorable  to  him,  calU  for  a  denial,  and  If  there  be  not  a  denial,  a  pre- 
sumption of  ita  truth  arises.     But  we  know  of  no  obligation  upon  the  party  to  answer 
every  Idle  or  impertinent  inquiry.    He  has  the  right  to  be  silent,  unless  there  be  gool 
•ecarnon  for  speaking.     We  cannot  admit  that  he  is  boand  to  di«;lo*«  his  private  affairs, 
at  the  suggestion  of  idle  cariosity,  whenever  such  curiosity  is  indulged,  at  the  hazard  of 
bemg  concluded  by  every  sugRestion,  which  may  be  suffered  to  pass  unanswered.    Tlie 
true  rule  we  understand  to  be  this.    Evidence  of  this  character  may  be  permitted  to  go  to 
the  jury,  whenever  the  occasion,  upon  which  the  declaration  is  iMde  in  the  presence  of 
tlie  party,  and  the  attendant  eireumstancea,  call  for  serious  admtseion  or  denial  on  his 
part  ;  but  the  strength  of  the  ovidenoe  depends  altogether  upon  the  fores  of  the  eireiim- 
stances  and  the  motives,  which  wut  imp. !  him  to  an  explicit  denial,  if  the  »tatern.i,t  le 
untrue.     But  if  no  good  reason  exist  to  cull  for  disclosure,  and  the  party  decline  to  enter 
into  useless  discussion,  or  aoewer  idle  curiosity,  no  legitimate  inference  to  his  prejuriiee 
can  be  drawn  from  his  silence." 

1814,  Rtdjield,  J.,  in  Mattoch,  v  Lfman,  16  Vt.  113,  110 :  "  It  seems  to  have  been  ^-en- 
erally  considered  that  all  conversation  had  in  the  presence  of  a  party,  in  regard  to  tlie 
subject  of  litigation,  ir  .rht  properly  be  given  in  evi.lence  to  the  jury.  .  .  .  There  are 
many  cases  of  this  character  when  one's  silence  ought  to  conclude  him.     But  when  the 
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eWm  U  nwd.  for  th,  „^ -^^  11071 

obrioiu  muiit  liar*  !»«••  >k  VV^        '•"'"f  ^n*  •^id«n«»  ■■  u  »i.. 

upon  whom  ht  makaa  th.  d.ml-j  j  -  '"'  *  '•'»  »<>  Mo«rUln  th.  «i.i-  #  .r^^  ""' 
in  th,  wMUr.  «Tu  ^i,  ,,  ktL^f  •  •?'* '"  ""ler  to  know  how  to  n«„i!^?  "'  "*•  •*'*»• 
J««U  the  .dv.!-.,-     .       "*"  **•  "••"Hwiite  put,  ,nd  h-^    *.         *"•  <>*"  «ouduo» 

that  dknce  ii.!jl  l»  I        "*  ""«'"  '^  "»•  ""It  wouritT     TvT        ^' "'  '"'•"'Pfweiit*. 
c.ric.t««  lo"  ng  ii"'  'tTitl"^  """"  •'"»•  "'  'h^-t  eX^  t^r-  """<*  '»• 

MS. « '•  '^■"        "    """'  "^  "^  ''•  "'^ ^  oft ijr 

it  isl^lrap7es'tSL*  iler/Sploifirf  °'."''*"'''  P"-'PJ«-    But 
^ppear  m  a  particular  caae  be^S^f  r"ff ' T'  "'"'"''^  *«  '^^"''ed 
n»-de  m  the  party's  presence.    Such  stSnil,        ^"■'^  P""""'"  "^'^'^ent 
d«}s,  up  to  fifty  yean,  ago  wheu  th«  n    ^    u"^"'  Proper  enough  in  earlier 
w.J.esa  and  therefore  couwJtXhSX^,,^''"-"  was  disqualified  as  a 
undue  inferences  drawn  from  his  sSle     Bu  ?L"^  '''u'^*  '"''"''«"  ««»inst 
^umty  thus  to  counteract  the  rilk  of   "'iJn  t        *^  '''"'"  "  *'"?'«  "PPor- 
enforcement  of  the  condition. Vwe  Is  .'Ti'""'  "'°'«°^«''  ^^e  rigid 
n-cahuesand  to  cumber  the  i^u^  Tl    u    "''^  """^  '°  '"'"^Juce  toch 
J-t  that  any  statement  madeT  u;e  IZ'f^  ''*'"  ^  ^  "^'^^  »«  rule  at 
a^k  unless  he  can  show  that  he  £ed  S^hef T"""  *"  ""  ""''^^  "  '«'«- 

-.nerally.ft„,.,i-£^^^^^^^^^ 
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thoDgh  the  middk  oonise  ia  •ohmUibm  Ukan  of  iMving  the  ques- 
tion to  the  jorjr.* 

i  1072.  Sum:  ■yeMe  Salea;  teteiMte  aMe  ««rtiic  •  iMiU.  u«w 
AmM,  Votloe  to  Q««t;  OiUaatoa  to  Sohetfato  m  date,  ata  (1)  The  ap- 
plication  of  the  principle  ia  of  oourae  commonly  attended  by  little  difli- 
eulty ;  and  luch  doubt  aa  may  ariie  dependa  on  particular  circunutances  not 
leading  to  any  speoific  rule.  Moat  of  the  mlinga  cannot  properly  aerve  aa 
praoedenta.' 


*  ISH  PMpIt  >.  MjUImi,  103  OkL  IIS,  514. 
S7  He.  SI'i ;  m»,  Drumr^ht «.  Buta,  M  0*. 
430.    Coapara  other  dmm  Id  th»  nnt  mcXkm. 

*  1831,  8UU  ».  Parkiui,  8  Rawki  877 
(whathiT  tba  dervndtnt  wm  bjr  intoxicatioB  Id- 
WMhl*  or  UDderaUiHUnii  what  wh  wid  to  hia, 
ImIiI  properly  left  to  the  jury). 

>  S»t. :  1884,  Hiyelep  e.  Oymrr,  1  A.  A  K. 
in  (pUintUr*  ttktemenu  u  to  a  gift,  raoeirod 
bacaoaa  made  to  the  defenilant  without  dlawnt) ; 
1877,  Beaaela  •.  Stem,  L.  R.  3  C.  P.  O.  365 
(breach  of  marriage-pioiDiae ;  ilefrndant'i  •ilenoa 
when  taxed  by  the  plaintiff  with  a  promJM, 
admitted,  and  alto  luOloiaat  to  go  to  the  Jury 
aa  eorroboration  nnder  the  atatuhi) ;  1893,  B. 
*.  Mitohell,  17  Ooz  Or.  503,  508  (JyiuK  da- 
alamtioBa  in  defendant'e  praaenoa  axolttilni,  ba* 
aanaa  a  denial  at  that  momeat  was  not  to  ba 
czpaetad) ;  Ala. :  1858,  Fuller  f.  Dwn,  31  Ala. 
•54,  857  (ilander) ;  I875,  Campbell  ».  Suta,  55 
id.  SO,  83  (larceny) ;  1S7S,  Vattbawa  *.  Stote,  ib. 
187,  1»4  (rape) ;  1888,  WlllUma  9.  Stote,  81  id. 
1,  8,  1  So.  173  (homiciila  ;  oonlaraiidant'a  decla- 
lationa,  a.linitted) ;  1895,  Peck  v.  Kvan,  110  id. 
838,  17  ao.  733  (claim  to  a  dabt) ;  1903,  Davia 
•.  Sute,  131  id.  10,  31  8a  5«9 ;  Oat. :  C.  0.  P. 
1 1873,  |Mr.  3  ("  an  act  or  declaration  of  another, 
in  tin  praaenoe  and  within  the  obwrration  irf  a 
party,  and  hi*  conduct  in  relation  thereto,"  ia 
Jdmiaeible) ;  1887,  People  ».  McOraa,  33C'al.  98  ; 
1879,  People  v.  Ah  Ynto,  53  id.  413  ;  1«9S,  Pm- 
pie  V.  Young,  108  id.  8,  41  Pac.  381 ;  1899, 
Tibbet  e.  Sue,  135  id.  544,  58  Pac.  160  (auta. 
mentaboutaloantoathinlneraon);  Fla.:  1903, 
Weightnorel  e.  Stote,  —  Fla.  —  ,  35  So.  856 
(phyiician  chanad  with  abortion) ;  Oa. :  Ooda 
1395,  I  5195,  Or.  0.  f  1003  ("aotoieacanoe  or 
ailence,  when  the  cirennistoneaa  raiiiiire  an 
answer  or  denial  or  other  conduct,  may  amoant 
to  an  admiaaion  ") ;  1847,  Cartor  ■>.  Buchannon, 
S  Oo.  513,  531  ("what  one  party  aaya  to  an- 
other without  contradiction  ia  admiaMbte,  but 
what  a  atranger  aaya  to  a  party  may,  although 
nncontnulictad,  not  alwayabaeridenee") ;  1857, 
Morrill  '.  l:.\:*»,  31  id.  563,  571 ;  1859.  Block 
tr.  Hit.;<«,  i7  I ..  533,  534  ;  1859,  Phillipa  v.  Sute, 
39  id.  luJ  108 ;  1874,  Markham  v.  O'Connor, 
63  ill.  183,  197 ;  1891,  Small  «.  WillUma,  87 
ill.  481,  485,  13  8.  E.  589 :  1893,  Oilen  v.  Van- 
direr.  91  id.  193,  194,  17  S.  E.  115;  1899, 
Chapman  r.  Stoto,  109  id.  157,  S4  S.  E.  869 
(cerMin  nigne  tormto  of  •  wiFj  in  defendant'a 
prejenu)*,  exclnded) ;  1896,  Ware  v.  State,  96  id. 
849,  33  S.  E.  410 ;  1903,  Oraham  e.  State,  — 
id.  —  ,  46  8.  E.  616  (mem  silence  when  arraated, 
•xoludad)  ;  I»d. :  1S71,  Pierca  v.  Ooldabarry,  35 
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lad.  117,  tSO ;  1B7<,  Blaaaiac  >.  Dodda,  58  id. 
95,  101  i  1384,  Surber  «.  Stoto,  99  iHl,  73 
1888,  OoBway  e.  State,  118  id.  483,  485,  31  N.  K. 
885  i  JTtt. .-  1893,  Frsaklin  r.  Oon.,  105  Ky.  3.17. 
48  S.  W.  986;  JToas..-  1839,  Com.  a.  Call.  31 
Pick.  515,  531  (aooomplioe'a  atatemeato) ;  U.'it, 
Boston  4  W.  K.  Co.  r.  Dana,  1  Gray  83,  lot 
1854,  Com.  ■.  Hanrey,  ib.  437;  1841,  Urrr  r. 
Shtrbona,  8  AIL  84  (plaiBUra  ailence  wVn 
ollered  payment  by  •  third  peiaon,  held  not  «u 
admiaaion  of  that  neiaoa'a  liability)  ;  1863,  llil- 
dreth  r.  Msrtin,  3  id.  371  (praording  caw  aii- 
prored);  1879,  Dmrya.  Hervay,  134  Msm.  5l», 
633  (not  admiaaible  "  nnleaa  Uie  eirvaiusiancps 
are  such  that  a  denial  woald  naturally  be  ex- 
pected or  an  explanation  of  soma  sort  woul.l 
naturally  ba  called   for");  1879,  Whitney  r. 
Houghton,  137  id.  537  ;  1888,  Com.  a.  Crmiley 
'  184  Id.  537,  510 ;  1888,  Com.  ».  Funai,  144  iil 
670,  14  N.  E.  468 ;  1895,  Com.  •.  McCabe.  Ui 
id.  98,  89  N.  B.  777  j  1901,  Com.  r.  OBrirn, 
179  id.  538,  61  N.  E.  318  ;  Miek. ;  1895,  Froi,|« 
*.  Fowli-r,  104  Mich.  449,  63  N.  W.  673 ;  Mo. 
1896,  SUto  ».  Hill,  134  lio.  663,  34  8.  W.  ili 
(the  partv,  whan  chaigsd  with  being  the  rKthi-r 
of  a   child,    "kinder   taoghad";    admilt«il| ; 
N.  a. :  1840,  Oofwr  a.  Paul,  41  N.  H.  24.  29 
(demand  of  payment  of  •  note) ;  N.  J. :  \M7, 
DonnelW  •.  Stote,  84  N.  J.  L  443,  504, 401,  HVi 
(dying  deolaratioaa  aa  to  the  daeeaaed's  Baa«i|. 
ant;  adraittml);  y.  K ;  1887,  People  v.  I)ri<- 
ooll,  107  N.  y.  414,  434,  14  N.  E.  805  (.imilir 
to  Donnelly  •.  Stote,  V.  J.);  1900,  Pninla  r. 
PiMB,  142  id.  973,  "  N.  B.  760  (rape ;  silcme 
when  told  by  a  tbi^>  peraoa  that  the  proawiitrii 
waa  chaf;|iug  the  dafandant  with  the  npr,  rx- 
eluded;  unsound);  1902,  People  p.  Smith.  172 
id.  310,  44  N.  E.  814  (there  muat  be  a  moiivi* 
to  respond  or  to  act) ;  1903,  SeideiiBpiniiiT  >'. 
Uetrop.  L.  Ina.  Co.,  175  id.  95,  47  N.  K.  12.! 
(receipt  of  aick  baneflto  ia  an  adinisaion  hv  the 
beneSeiary  of  aieknaaa  existing  at  the  tiiui') : 
1908,  Steeher  Lith.  C^.  v.  Inman,  ib.  121.  i!7 
N.  E.  813  (there  must  b«  a  motive  to  r>-|.Iv; 
appWing  thia  to  a  third  paraon's  steteTnciiiH  lu 
to  defaetiTe  gooda ;    Parker,  C.   J.,  ami  tnn 
otheia,  disa.,  on  the  wholW  nnteiiahle  ^n-oiinil 
that  aacb  evidence  ia  admisMble  only  in  I'rimiiiil 
cases) ;  y.  C. :  1877,   Francis  r.   fclwards,  77 
N.  0.  371,  874  (unanswered  remarks  o(  an  in- 
toxicated peraon,  treating  defendant  as  ■  iMrlniT. 
held  not  ailmisaible) :  1883,  Guy  e.  Mannrl,  89 
id.  83,  84  (declarations  of  a  bonndary,  in  ilie 
defendant'e  presence,  before  he  had  an  intrnst, 
excluded);   ie99,  Webb  v.  Atkinaon,   I2t  iil. 
447,  38  B.  B.  787 ;  1902,  Viisiaia  C.  C.  Co.  r. 


"  '•*'«0  A«nBT  «  «u„c» 


Among  the  oonmooer  >« «#  '  *"^ 

»i/f««  «/»»!  r^Hng  a  not^JL  f!^'  '*  "^^  ^  "ot-Hl  that  •  Um.^, 

'  P-^r-  •*^^  toJIU  a  claim  in  . Ko,  d«h^'  TT  '^'  '«"•""'«  C 
•t »  trial  (iVra.  p.,.  8)  and  failure  t^ll.         •n«<«oua  uwUncea  of  .iJenc. 

the  infarenc  doe.  not  involvl  „  J^o"' ^^  ^Jj^r  <'""''  «  ^H  289).7h;^ 
.   (2)  By  way  of  .p^^ifc  ,„,^  can^  „«  l^'^  ^T'  '**»""•"»• 
»  •"•"time,  .aid  that  the  pwpoSAh.      5  '"'*^''  ''"^'y  examined,  it 
th.t  the  p^y  WM  ^-"./^C  1  Ll,ri  ""^  ?"'*  ""*•  °°»  °"e"l7 
couwe  implie.  "proximity  •iti.i-  """?*•"*«  was  made  (and  "  pregenc  •  ,# 

but  ai.0  that  the';:rt;2„:rx*«/2''"  r'^'^^'**  »^  pern.STr„g-;' 

he  heard  and  under.tood.    So  al«.   »  .-^^    ^  **  «Mumed  to  indicate  that 
»u.t  .how  that  the  party  ^  ^^  TZT^T^  t''  '''  P"^"- 


oth«r  pl.]r,„  with  ,  ceri^T'  •7"  "'W  by 

m«le  under  .adt  clrcnmtUBw.  JiHIiH^irr,  •1"'     "■«•-  '      i^unwl  th..  .-.-jr.  —'  —  ""o» 

^/^o)'  ifrli'l'"-  "^  "»  (ie.   "iu«'oo 
'  1809,  Do.  ,.  BigR  a  T.a»t  IM  /^,  •  «='•*»'  »o*  ««ll  S^'*'""'"'^'  '*"»i»« 


jot  then   do?")  TlMO     KiJk  n*  •"»"»»  *« 
1  Mo.  «  Bob.  18  (ixciuSd  ?^i^  "*,  '^  '^•"•^ 

»>ltt«l  to  cUim   in  .  "i  fV\f  ',''•"  »•  •<!• 


•n  "^WingTn^Sfto  oui?^i2  <*"•"«• 
ICll,  Dor,^K^°",?'J^r  *•""  of  t«n«Dcy)j 
fmnt  to  .^.1?^  Mlol^r™'^  •'"<"'"'■* '» 

kilt  it  "mu.t  depend  d^;  .,1  ^  ""  •''"i-ion  ; 

tk,«  defendant  „^^^ht^UlS''o",'?"  '  '•  »• 
"iKlit  bare  left  too  «!,n  f„.^'-  "'.""  "''*"' 
"••"I--):  1811   IVm..  S""  fo'  objection  to  ba 

ten..,',';  &XottZl\LT/'>'  <"" 

""v  amount  to  «n  ,.l,„Til  „  ",^  VT  •"*  '•'""••nor 
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thereby  that  hi", tteMl-""     ""•"  •*  certain 

indu,N!na«bIe  that  the  n.rt.  .'i,     .i  l'"  <    '«  ^ 
"d  undewood  U.e^tJieJ/.!','"'''  »»"  »«••«« 
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he  might  liave  hesitated  to  contradict*  This,  again,  is  perhaps  too  strict  for 
a  party  8  admission  (as.  already  noted  in  §  1053)  is  receivable  irrespective  of 
las  personal  knowledge. 

(3)  On  the  other  hand,  if  on  the  circumstances  it  appears  that  the  party 
was  in  fact  physically  disabled  from  answering,  his  silence  of  course  sicnitius 
nothing,  and  the  statement  is  inadmissible.'  So.  too,  if  the  party  had  plaialv 
no  motive  for  respomliag,  his  silence  permits  no  inference;  and  this  is  often 
the  case  where  the  statement  is  addressed  to  another  person,  and  not  to  ti.e 
party  himself.*  Much  more  is  the  silence  without  significance  when  a  posi- 
tive  deterrent  motive,  such  as  fear,  was  operating  upon  the  party.*  Certaiu 
situations  in  particular  may  furnish  a  positive  motive  for  sUence  without  re- 
gard t.  the  truth  or  falsity  of  the  statement.  Whether  the  fact  that  the  partv 
IS  at  the  time  under  arrest  creates  such  a  situation  has  been  the  subiuct  .ff 
opposing  opmions ;  a  few  Courts  (for  the  most  part  in  acceptance  of  an  earlv 
Massachusetts  precedent),  by  a  rule  of  thumb  exclude  the  statement  invari- 
ably; but  the  better  rule  would  seem  to  allow  some  flexibility  according  to 
circumstances.'^    But  where  the  party  is  in  a  court-room.  and  a   triaf  or 


ii.j'  *?*'■  ?.",Hl'?""'  "•  ^''"'  20  Me.  109  ;  1838, 
JMwarJs  v.  Williams,  2  How.  Miss.  848.  849. 

■  I89J,  Dean  v.  State,  10.5  Ala.  21,  17  So. 
28  (remarks  addressed  to  a  party  who  was  shot 
and  unable  to  speak,  excluded) ;  1899,  Lillande 
V.  Brown,  121  id.  513,  25  So.  997  (conversation 
in  presence  of  defendant  while  ill,  adm'-  d)  • 
1893,  Springer  p.  Byram,  137  Ind.  If  ...,  36 
«.  E.  3S1  (remark  made  hy  the  brothr  of  the 
injured  plaintiff,  before  the  Utter  in  the  ambu- 
lance,  a.lniitted)  ;  1897,  People  v.  Koerner,  154 
N.  Y.  355,  48  N.  E.  730  (remarks  iu  the  pres- 
ence of  one  unconscious,  ezclude<l,  thonuh  there 
was  evidence  that  he  was  shaiiimini;  uncon- 
aciousness)  ;  1903,  State  v.  Epstein,  —  R.  I. 
—  ,  55  Atl.  204  (statements  in  the  presence  of 
an  accused  who  wp-  physically  in  such  sulferinit 
as  to  be  probably  unable  to  understaml  or  replvT 
excluded);  I89«,  Gowen  r.  Bush,  22  C  C  A 
198,  78  Fed.  349  (statemenU  addressed  to  a 
pLaintiff  when  he  was  semi-uucouscious  after  an 
iiyury,  excluded). 

•  1852,  Lawson  p.  State,  20  Ala.  85,  68,  80 
(fornication;  conversation  in  the  presence  of 
the  female  defendant,  as  to  the  party  to  be 
chareed  by  the  doctor,  just  after  the  delivery 
of  the  child,  held  inadmissible);  1851,  Rolfe  » 

?«''Qft'  1?  P*-  "w-  ?,^'  ("-^''''W  on  the  facts)'; 
1890,  State  o.  MuUiiis,  101  Mo.  514,  518,  14 
S.  W  625  (remarks  addressed  to  thinl  iiersons 
In  defendant  s  presence,  not  admitted) ;  1882 
State  V.  Ktnip,  87  N.  C.  540  (adultery  ,  .he 
childii-n  of  the  female  defendant  in  her  presence 
called  the  male  defendant  "papa";  held,  an 
admission  of  parentage  and  therefore  of  inter- 
course);  1895,  Fry  ».  Stowers,  92  Va.  13,  22 
8.  E.  500  (a  conversation  in  D.'s  presence  but 
not  addressed  to  him). 

»  1858,  Bob  e  State,  82  Ala.  560,  565  (re- 
marks  of  white  persona,  in  the  master's  house 
Obargiug  guilt  upon  a  slave,  whose  ahoe-tracks 
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were  being  measured,  excluded,  because  of  his 
condition  of  "  subordination  and  discipline  ") 

"  The  cases  on  both  sides  are  as  follows  • 
^n.i/.;'1887,  K.  v.  Bartlett,  7  C.  &  P.  832  (dV 
fendant's  silence,  when  charged,  while  in  i  ih- 
tody,  by  hU  wife's  remark  to  him,  held  sufficient 
toadmit  her  remark);  1866,  R.  o.  Janko»ski, 
10  Lox  Or.  385  (silence  on  being  identified  it 
the  police  station,   admitted;   but  it  "oUL-lit 
not  to  weigh  against  him  ") ;    Cow. .-    1S9  >   K 
p.  Drain,  8  Manit.  535  (assaulted  person's  state' 
ment  in  the  presence  of  the  accused  umler  arrest 
a(  nutted) ;   Ah  :   1852,  Spencer  r.   State,   -M 
Ala.  24,  27  (declarations  by  a  slave  in  defen.l- 
ants  presence,  admitted);  Cat.;  1874,   I'.oi.le 
V.  Estrado,  49  Cal.  171  (co-defendant's  stiite. 
ment  to  a  [wlice-offieer,  admitted  ;  the  ileferil- 
ant    being    afterwards    allowed    to    make    his 
stateinent)  ;  1883,  People  v.  Ah   Fook,  61  id^ 
380,    1    Pac.    84V   (statement  of  thinl   iwrsuii 
admitted  ;  1898,  People  v.  Dole,  122  fal   m 
«?'.',."  ^'^'-  **'  (undecided) ;  1901,  People  v. 
Williams.    133  id.   165,   65   Pac.    323  (silence 
when  under  arrest,  excluded  on  the  facts) ;  l!'(il 
Peonle  p    Amaya,    134   id.  631,  66    Pac.   7y4 
(nndenied  charges  made  against  the  defendant, 
under  arrest,  by  the  de.^eased  on  his  death-lje,l 
admitted;  Com.  p.  Kenney,  Mast,  expli.i.hd,' 
and  the  doctrine  repudiate<l  that  the  mere  f;i.t 
of  arrest  excludes  such  statements)  ;  Ga. :  Vm<-> 
Simmons  p.  State,   116  Ga.  574,  41  S.  E.  \m 
(here  excluded,  the  accused's  hearing,  f.U:,  n„t 
being  clearly  shown)  ;   Ky.  :   1901.    Porter  r. 
Com.,  -    Ky.  —  ,  61  S.  W.  16  (silence  of  de- 
fendant, under  arrest,  during  an   acconii.li.e'a 
confession   in    his  presence,    exclude.1)  ;    L<i. : 
1882,   State   p.   Diskin,  34    La.   An.   919,   ii;;i 
(murder;   silence  when  charged  by  the  dying 
man,  not  admitted;  here  the  officer  iu  eli'srKo 
told  the  defendant  to  he  quiet) ;  1887,  State  v 
Estoup,  39  id.  906,  908,  3  So.  124  (like  the 
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puMiclybj.  another  pei  itS!  ZrtMtT  '"  ^^^  "^'^^ents  n>ade 
admit  of  no  inference  against  him  whl?.  ■  P'^^^^ding  would  obviously 
w.tneas;  for  in  either  Se  he  ^p^Je  ^  ^  ""^n^s  as  party  or  n,er  ^ 
m  kng  open  interruption  and  h!7ZZthLu^'''''^''''^''''^"^  *^m 
make  aU  necessary  denials:  '''*'  '^^  "'^y  »*  the  proper  time 

»"t  .til,,  in  an  KS*  7";' ^^^^^^  : 

which  prevents  the  rJt^T      ■  ""  ""'"^'  there  i,  «  r8o.„l„?;      ,      "  '''^  testimony. 

or  his  conduct  in  this  cJJ^^T  "'f«'*"OM  therefore  cannot  hT^'  ,  '"*  "'""''l  '"  « 
1830,  Messrs  Cam'r  ^'."''  '^'""'""y  "ay  in  th^t^f  a^n^  ^T"  ^"'"'  '"»  «"-'"» 
«aid  in  the  p^se^ce  o/^  """^  ''•'*'"•  ^°^  ^*  C^PsiT^Vl"''""  '"  '""  Presence." 
said  In  hi«  heaXrhe  iit^f'^"""  »  ""e'vable  in  evidence  2"  T^"  '^'■^  »"y  thing 
to  apply  to  What\ts7«?r  r':'^''''^''  "  "-^  "  ro^.^'  a  h"  "  "'V^'"' 
l.ecau«,,  as  the  prisoner  conTJ not  t  '  °^  *"  ««"'i«M^n  befor!il'''*'°''.'"'rdly 

next  caw) :  ISQO    ot...  ._    „    .. 


"'8   U.    407,    30   So    ssi   /  — !°   "•    Carter, 
»'nT«:ert"3^1«£|':(«t--.r..^ 

•■-ivable,  unle«,  -  he  wi  J'^^r"*'  "<"  «. 
an.I  the  statement  ''wITml,  ^'t'^y  '"  "'P'y." 
"-i.i  ..n.1er  such  circnn.^^  '''  ™"''  »  rerao" 
f">-  ••>  reply  unleSh,  ?!"«?"!  ""!,"""y  ««» 

Mtio..  l,et.een  «n  o'Cr'and  th/?,'™."'"' 
conn«nion,  exclude^l)  •  isb5  ?.  "*  defendant's 
ijrU.  180,  198,  31  N  F  fl^w'"-,"-.'^'"'''"'*''. 
Brown   anprovw  ;  elfcct  of       '"''*  '?  ^°'"-  "■ 

<35,   83    N    E    ai«  /i      ■  """can,   181  id 

•■«;;-  to  theVitrXr"^„1^.*  P°I*" 

"itliout  arrest,  ndmit3  ^  .1.  ",'"J'"'>''  hut 
1895,  Slate  .>.  M.imv  mu*'' p.^*''''' '  ^«' 

'l«re.l  in  the  presence  of  aJTl^'P^"^'  ''«■ 
»rreHt  that  the  lat^?  wa^ .,!  !,  •'■''^Jdant  nnder 
th-  »''ot;  excluded)     llos",?!"'"' had  KM 

arrest  can  never  be  receiLnL"  •■";*"  "'"'« 
'^-  J'  ••  1874  Kener„  P  ."'  '"  "'Imiwion) ; 
5?^  (tl.a.  an  accu«7ir,,^?P''''  "  N-  Y.  56.S 
•ion;   here  the  "^„t"w"^''' "r' "  "» ''hjec: 

was  in  aiik.t. ■''"-•-ivea  ,      the  declaration 


r'E.''?«^\:,,J::"-hoi.,  lee  id.  567,  eo 

officer  just  bdi„  ^  J.  "?„  5«'""'"t»  to  an 
Bartle/t.  J  J.,   d?ss   ?'«S^""i'':^;  Martin  and 


1-2  :■'.  210,  64 T "f  8l4i.•^"»''^''•  Smith, 
nnder  am-st,  at  thi  Ll2t  '",'1'''".°^  hnsUind 
«fn.i-con«,i„u,;  the^vli."  ",'"  ''^^''  »ho  ««i 


-,  ..cm  iim  enmcient 
«oo.l»  in  th.ir''p<^s^oVjrr^;;h«vinR'.tJlen 

fe';ret5^Tv"»,t>«-"^^ 
V2oir?^"'-tt»  -ii"'n' 

t1.e-  XT'ZZX^'^^^  -^ 
arrestV  exHnded  ,  wrmw  ^Zf  ■  f"*"'"'  "■■d" 

8-  W.  700  fconfeiwinn  „»  •  '  """•  50,  36 
within  hearilg.  Stedl.^T^ar'-?""'  '^'i' 
State,-  Texfcr™  IVa  w'oYf^""  "• 
•ng  the  Massachusetts  ril.  „f  1  *"  C"""*- 
funderbnrk  r.  State,  ^"'m  ""'"?'"« ^i,""' ' 
(fame  ;  1901,  Weaver  »  tlT  'i'.?'  ^-  893 
8-  W.  834  (same  IXT:  fo'"'"'  <^  "■•  »^0'  «« 
Iff,  13  Utah  69,  44  Par  07  At  ^'^^"P'*  "•  ^eas. 
the  accused  with  .h^H„„  l.'"'  •l*'=«««i  chareed 
Hice  told  ZZ^nZZ  ^"''    2'  "■"  """"f  »' 

0  K"™i'   '"7   -«"   not'Vtlt^'?.';^     to^e  nj;5^-.   to  the   p,„«K=uting   .t. 


!lN 


:=:!^y 


^^  m 
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Here  however,  must  be  distinguished  the  effect  of  another  principle  (antf 
§  L89)  by  which  the  party's  fnlure  to  prodme  tedimony  (iu  particulnr   to 
testify  himself)  permits  an  inference  as  to  his  consciousness  of  the  weak.Ie-s 
of  his  causj.     The  difference  is  that  there  tlie  infei^nce  arises  from  his  f;„l 
ure  formally  to  take  the  stand  at  the  proper  time;  while  here  the  infereiae 
It  ai.y-^  would  arise  from  liis  faUure  to  speak  out  informally  at  an  improp,.' 


>y  thn  ra«Ri:,trate  Iwfore  whom  the  matter  hnd 
iM-eii  iijveaii^itHd,  ill  the  preseiice  of  both  i.Uin- 
tiirniKl(lcreiiilaiit,"e\iIii.led;  Best,  C.  J.'  "If 
siiuh  evideiKw  in  allowe.!,  we  ahall  have  cauwa 
tried  at  th«  jwlice  oBicea  befor»  they  come 
here   );  IS'iS,  Melen  v.  Andrews,  M.  AM.  338 

1*^  T  n'""" '"Z'™'  '  '*^'''  "•  "  HolliiiKshead, 
4  L.  &  1 .  212,  teinble  (what  a  soliuitor  for  the 
pio.seuutioii  siiiil  in  defendant's  Mresence.  before 
the  mu^jiHtrate,  ex.'luded) ;  Can. :  1894,  Thoini)- 
son  ».  Didiun,  10  Maiiit.  2««  (witnesses'  testi- 
mony 111  the  presence  of  the  party  in  court,  but 
not  understanding  their  language,  not  taken  as 
adNii«ioii~)  :  Ala. !  1856,  Alien.-ioml.ici..  Allen, 
29  Ala.  281  ('ontract  for  s<-rvioes  ;  plaintilT's  re. 
marks  on  the  subject,  in  defeiidaut's  preseiue 
at  another  trial  before  a  justice  of  the  peaie 
excUidil);  18!<4,  Weaver  e.  8tate,   77  id    20 
28  (remarks  of  the  magialRite,  excluded  on  the 
(.lets);  I8;t5,  Collier  i:  Dick,  111  id.  263,  18 
So.  522  (C.  present  in  court  as  spectator  while 
stuteiiients  were  made  by  M.  on  the  stand ;  «- 
clu.len;   0.1.  :   1890,    McElinurray   v.    Turner 
86  iJa.  215,  217,  12  S.  E.  359  (testimony  of  the 
party  s  own  witness  at  a  fonner  trial,  excluded, 

?'i„,  "„  ,';""'y  '*'"  "''*""•'  '•''^  "0*  'nra"  ««eiit)  ; 
1891,  IMl  B.  State,  93  id.  557,  559,  19  S.  E. 
2J4  (silence  of  accused  during  pi-eliminary  ex- 
aminati.Mi,^  exchided)  ;  Ind.  :  1374,    Broyles  v. 


ante  47  fn,1   9^7  on-.  /..■•  '   "'".>'"."•      ""i  'i«-tiinl  by  him,  ex.'uded);  1863    State  , 


witness  in  the  jwrty  s  presence,  before  a  inagis- 
tnite,  excluded)  ;  1880,   Hiward  v.  H..wanl,  69 
id.   592.  600  (statements  by  a  witness  on  the 
stand,  the  defendant  being  then  present  as  a 
party,  excluded);  1881,  Johnson   e.  Holliday 
79  id.    151,    156   (defendant's  failure    to  deny 
stateineiits  of  a  witness  before  the  magistrate, 
excluded) ;    1832,   Puett  v.   Beard,  86  id.  104 
108   (battery  done  at  a  trial  before  a   justice 
ot  the  peace ;  unanswered  remarks  of  the  op. 
Ijoneiit  s  attorney,  as  to  the  battery,  a.lmitted, 
the  trial   having   been   ended   bv  the   brawl)  : 
ifoM  .•1902,  Keith  i».  Marcus,  181  Mas.s.  377, 
83  .\.  K.  924  (ileclarstions  by  the  judge  in  the 
inrty  s  j.resence,  not  admitted  on  the   facts)  • 
Mo. :  1S90,  State  ».  MuUins,  101  Mo.  614,  517,' 
14  S.  W.  625  (silence  of  defendant  at  a  coroner's 
inquest,  excluded) ;  1900,  State  r.  Hale,  156  id 
102,  56  S.  \V.  881  (defendant  on  trial  "nodded 
jus  head      when  a  witness  said,    "Don't  yon 
know   that  is  the    pocket-book?";    excluded, 
but  erroneously,   for  this  was  an  explicit  as- 
sent) ;  N.  If. :  1903,  Little  v.  R.  Co,  —    N.  H 
—  ,  66  Atl.   190  (argument  of  plaintiff,  after 
evidence  closed,  challenging  defendant  to  make 

PTnnnmAnfa  ohA«uJ>.»  «.U-  a: ■       *    * 


V.  Willftt,   34  N.   Y.    29  (experiments  as  t., 
Identity,  made  during  n  coroner's  inquest  an,. 
m  defendant's  preaence,   not  admitted;    "tlif 
dwtrine  as  to  silence  .  .  .  does  not  apply  i, 
silence  at  a  judicial  proce.-d.ng  or  heaiiiiif'  i 
A'.  C.:  1849,  Moffit  i..  Withersision,   10  1„.|' 
186,    191    (silence  .hiring   remarks  of    couumI 
ma.le  in  argument  to   the  jury,   hel.l   not   t„ 
make  them  admissible) ;  1887,  Ulackwell  1>  T 
Co.   V.  McElwee,  96    N.   C.   71,   1    S.    K.  W.i 
(si'ciice  of  defendant,  and  his  failure  late.-  us  a 
witness  to  make  denial,  concerning  the  terms  of 
8  letter  admitt«<l  by  his  partner  when  eiviii.'  . 
deposition,  to  be  correct,  held  inadmissible  ;  tl., 
si-cond  [wint  of  the  ruling  is  erroneous)  ;  /'.; 
1903,  Com.  ».  Zorambo,   —    Pa.  —  ,  54  Atl 
716  (accu.se<rs  silence  when  charged  by  a  wit- 
ness speaking  before  the  magistrate,  after  tli.- 
heanng  was  over,  but  when  he  might  still  Iiav- 
supposed  it  going  on,  excliide.1  on  the  facts) 
U.  S.i  18.53,  Cirri).  Hilton,  1  Curt.  390(stni,.' 
ment  of  counsel,  arpiing  liefore  a  Supreme  t'oui  t 
that  he  had  notified  H.,  not  then  a  party  nut 
received  agiiinst  H.  now  plaintilf) ;    F?.  .•'IS.VJ 
Bramard  p.  Buck,  25  Vt.  673,  679  (stotemints 
at  a  chan.-ery  luweeiling,   by  a  jwrty,   in  th. 
presence  of  the  now  .lefendant  as  a  vitn,-s» 
charging  him  with  the  receipt  of  money,  an.i 
""t  'lenied  by  him,  ex<-luded};  1863,  State 


,       ,  ---'  --  --•   -■",   -»*    \"v«i,ciiic.itn  III  H  Wlinrss 

in  defenilaiit  s  presence  before  a  magistrate,  held 
not  admissible  because  of  the  party's  silenc.-). 

Compare  the  cases  as  to  a  witneM)'  telf-nm- 
tradutinru  {ante,  }  1042). 

"  The  confuse<l  recognition  of  this  other  i)rin- 
ciple  has  sometimes  led  to  rulinjrs  which  are  ,„r- 
rect  enough,  but  are  not  clearly  placed  uiotii  tli.- 
proper  ground:  1844,  Jones  r.  Morivll,  1  C.  &  K. 
266,  268  (defendant's  depositions,  offered  b.-roiea 
magistrate  at  a  prior  hearing,  admitted,  l)ecause 
the  plaintiff,  then  being  there,  after  the  reading 
was  calle.1  upon  to  answer  it,"  and  .lid  answer 
not  denying) ;  1848,  SiiniMon  v.  Robinson,  12 
Q.  B.  512("We  do  not  un.lerstand  that  case 
[of  Melen  ti.  Andrews,  mpra]  as  deriding  that 
under  no  circnmstances  can  such  evidence  be 
admitted ; ...  for  cases  might  certainly  be  c<m. 
ceived  in  which  a  r«rty  by  not  .lenying  a  char-e 
so  made  might  possibly  afford  strong  proof  tliat 
the  imputation  was  unjust")  ;  1901,  State  v. 
Dexter,  115  U  678,  87  N.  W.  417  (testimony 
of  wife  of  defendant  at  a  fonner  trial  in  his  prci 
ence,  admitted;  be  "had  the  opiwrtunity  to 
deny  it  on  the  witness  stand  "). 


experimento  showing  the  tiSe  ;^urred  for  ston       mJ^^^^l^^!^^-'"  ^!l^>  oniission,  n/  a  for. 
piug  a  car,  held  imnroDerl  -A'  I' .  i«««  pfT?  .'  J"  '?«°t'on  certain  fcota  in  h  s  testi- 

V  g  a  car,  aeia  improper) ,  A.  y. ..  isss,  People    mony,  for  tUt  it  eqiuTalent  to  •  conti«dictiou  of 


iseo 
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.liermore.  when  by  silence  tl^lZ^Trt^iLT'l^Kr''^  ''"  ^^'^ 
"(  tl,e  i^rty.  assent  may  alwn ys  ^r  L  1  ^ '"^'"'""''''''  ^'"^  ^"^^''^"ce 
I.-  euylnined  aua„  in  rebut  II  liv  I  *'"'■'"'  P"'"'?^**  ^'^  §  ^2.  ««<,) 

was  .luo  to  other  Ifves  .4    ^  ^^   c.rcumstances  shoeing  that  the  silenci 

"ot  by  way  of  assent  to  a  thi^d  V^ZoZJ;^ZLtTT''''f'^  -«"ificanee. 
snousncs,  of  gnat ;  tl,is  is  better  cons  dere  it  nT'  .  "'  '"'''"""""  "^  "^  ««" 
dealt  with  elsewhere  (ante,  §  284  St  to  ^^  '''"'"^  *°P''='' 

Mw.  of  Stolen  goods),    (i)  Statement,  of  ^i  '  ^-"P'^'^'ng  tl'e  posses- 

h-  virtue  of  the  presentVri  .c  Slontt.  ^""'"'  "''''^'■'  "»'  ^-^'^-^e 
a,.ainst  an  accused  peJn,  as  adLks.ons  of  a  ''^'"''' ""«>' «^i»  '-  ^ecdvable. 
or  as  parts  of  an  enUre  c...  J^' «  ^^  eg^  2  ilTlT:  If"'  ^  ^'''•^>' 
a  m/e  m  the  hxishancTs  presence  bein.,  fnT  '  -m  ,  ^-  ^''^  S'^t^'uents  by 
n-ay  still  have  to  satisff^r  n'S:^^^^^^^^  ^''«  r--"  rnnciple"^ 

I'nnd  (post,  §  2232).     (rf)  Silen  e  ^v  !]    °  "^'  "^  '"'^'^  """""«^  J'"*" 

tl'is  involves  the  sub.tinUve  la w. 3  s  w  ttnUh"'  ''  '  ""'"^'""^  «^"- ' 
§  1073.    Third  P,r.o„-.  Doc„m«t    w,,l'^"'  ^  P'*^'""*  I""^'"^^" 

insuranc.    The  written  staten  "ntV  ot a  tTrS  '' '  "  ''"°"  °'  '°" "  *» 

by  the  party  that  his  assent  to  tireom^^^^^^^^^  ST  T!  "^  "  ''^^''  ^^'"' 
f.'rred,  and  they  would  thus  l.v  0,1.^?  ^^  statements  may  be  in- 

sort  of  dealing  Jith "S  oc^^m'  iTuZT  'tf  ""'  ^^"''^"^"'^  ^^'^«' 
r-peets  been  a  mooted  question  Wif»/l^"'P°''  ''"^  '"  «''^"^1 
lar  problems  as  to  corportSrbook^an?.  •  "'^  """"'"'  ""'  ?"''«"- 
i-i'  pendent  consideraLl  The  d^erTnt  ^TT""''  ^^''^  "«  "'^*''=ted  by 
fourhcnds:  (1)  Documents Ven    mT  TT'  """^  ^^  ^'•""P^d  "'"ler 

(1)  In  some  circnmstancos  the  ^iv-r  '  ^"'^  ("^^ ''°«'"°>ent.  made  use  of. 
person's  document,  without  ilS'n'rnf '7^^  7  ^"""'  °^  ^  ^'^^^ 
i-li<ate  an  admission  of  coSne  s  C  Lt  f  "' ''P'"""'""' '"^^ 
•stand  by  itself.i  "ectness.    But  here  each  case  virtually  must 


his  present  testimony  (under  }  1042.  m'A     Th« 

'■i]:M;^*r§  1076)"      ''''"'*"°"  "'  ""'  P""- 
y"m'!AL^'T>.  "»  ^-'-  719.  73 


"  IISI'  S'*,*!  ^•/i*''''.«8h,  2  0r.  227,  232 


^ 


■  1  -  j.-m<,. 

; ,  ' -:'*y 


^;^I:;k 
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pi 
ill 


(2)  The  party's  possession  of  a  document  made  by  a  third  person  may  wdl 
bo  evidence  of  the  party's  knowledge  of  its  contents  {ante,  §  260);  but  is  it 
Kufticient  to  justify  an  inference  of  assent  to  the  statements  contained  therein  ' 
Ii  is  easy  to  imngine  instances  in  which  sucii  an  inference  would  '.  e  fallacious 
Yet,  since  the  party  may  always  exculpate  himself  and  disown  the  infenntv 
by  proving  the  true  reason  for  his  retention  of  the  document,  the  questini, 
rtMnains  whether  the  mere  fact  of  possession  ought  not  to  suffice  at  the  outs,  t 
to  make  the  document  receivable,  subject  to  explanations  that  may  later  1.. 
made.     This  question  was  in  orthodox  practice  answered  in  the  affirmative : 

1704. //om*  Tonk,'^  Trial,  25  How.  St.  Tr.  1,  120;  trea^n  ;  a  certain  paper,  addren,,.,' 
to  Mr.  Tooke  and  found  at  his  house,  wm  offered  against  him;  Mr.  Tooke:  "  I  do  ii,.t 
know  what  i«per(.  may  havi^  been  taken  from  my  house ;  but  are  letters  written  to  me  to 
.0  produced  as  cvidenc..  against  me ?  "     L  C.  J.  Eyre :  "  Being  found  in  your  posses.io,, 
tliey  undoubtedly  are  producible  as  evidence ;  but,  as  to  the  effect  of  them,  very  miic  li 
will  depend  njwn  the  circumstances  of  the  contents  of  those  letters,  and  whether  answers 
to  tliem  can  be  traced,  or  whether  anything  has  been  done  upon  them.     A  great  numl-r 
of  papers  may  be  found  in  a  man's  iiossession  which  will  be,  prima  facie,  evidence  agiiust 
hii...  but  will  be  open  to  a  variety  of  explanations  ;  and  it  is  always  a  very  consideraMe 
exi>lanatioc  that  nothing  appears  to  have  been  done  in  consequence  of  the  paper  bein>{ 
sent  to  him.     But  all  papers  found  in  the  passession  of  a  man  are,  prima  facie,  evi.Ieii,  e 
against  him,  if  the  contenUof  them  have  application  to  the  subject  under  consideration  • 
Mr.  Tooke:  "  The  reason  of  my  asking  it  is,  I  am  very  much  afraid  that,  besides  treas,.,, 
I  may  be  charged  with  blasphemy."    Lord  Chief  .Tustice  Eyre :  "  You  are  not  tried  fur 
that."    Mr.  Tooke:  "  It  is  notorious  I  do  not  answeroommon  letters  of  civility,  but  I  l.av,- 
received  and  kept  many  curious  letters.     I  received  some  letters  from  a  man  whose  name 
IS  Olwer  Verall,  and  he  endeavoured  to  prove  to  me  that  he  was  God  the  Father,  Son   an.  I 
Holy  Ghost.     He  proved  it  from  the  Old  Testament ;  in  the  first  place  that  he  was'(in,i 
the  Father,  because  God  is  O  Veral:  that  is,  God  over  all.     He  proved  he  v.-as  Go.l  the 
Son,  from  the  New  Testament  — verily,  verily  I  am  he;  that  is,  Veml  r,  Veral  I  I  in. 
he.     Now,  If  these  letters,  written  to  me,  which  I,  from  curiosity,  have  preserved,  Imt 
uiK)ii  which  I  have  taken  no  stop,  and  to  which  I  have  given  no  answer,  are  nrodi.  e,! 
against  me,  I  do  not  know  what  may  become  of  me."    h.  C.  J.  Eyre :  "  If  ;ou  cai,  tiv .t 
all  the  letters  that  have  been  found  upon  you  with  as  much  success  as  yon  ha\ft  t>ieso  let- 
ters of  your  correspondent,  you  will  have  no  great  reason  for  apprehension,  ev^n  if  that 
letter  should  be  brought  against  you." 

1814,  De  Berenger,  Trial,  Gurney's  Rep.  22-3  ;  Mr.  Park,  for  the  defendant  "Ami 
to  be  answerable  for  all  manner  of  things  sent  to  me  by  my  friends?  "  L  C  J  I'llf,,. 
borough :  "  I  think  a  paper  found  under  the  lock  and  key  of  the  party  is  prima  facie  rea.i- 
able  .^gainst  him.  It  is  subject  to  observations.  If  you  do  not  go  farther,  the  rea.lin  - 
this  as  found  in  his  possession  is  doing  little."  '  ' 


76  N.  W.  893  (lookiD!;  through  an  adversary's 
book  of  accounts,  and  utating  no  ohjection, 
ninkea  the  books  receivable) ;  1896,  Hiilett  r 
Caivy,  66  Minii.  327,  69  N.  W.  31  (a  letter  read 
by  the  writer's  huxband,  put  into  an  envelop, 
and  taken  away  to  post,  held  an  admission  by 
him  of  the  fart  nf  marriage  therein  asserted)  • 
I87B.  Tilton  V.  Beeeher,  N.  Y.,  Abbott's  Rep. 
I,  867  ff.  (here  the  particular  situation  was  that 
of  a  person  who  assisted  in  framing  an  answer  fo 
a  letter  received  by  liim  ;  and  his  failure  to  make 
an  oral  denial  of  its  assertions  was  held  not  alone 
to  admit  the  letter,  and  the  written  answer  was 
held  to  be  necasauy  in  order  to  show  how  fer  he 
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assented  to  the  letter's  statements) ;  1902  P.-.i. 
pie  ».  Smith,  172  N.  Y.  210,  64  N.  K.  Ml 
(defendant's  statement  that  he  had  read  a  in-ws. 
pi|»>r  aecourt,  held  not  an  admission  uf  its 
truth) ;  189.1,  Hamilton  v.  Gray,  67  Vt.  2.l;t,  :il 
Atl.  31.5  (taxation  of  coats  by  a  clerk  of  loiirt  in 
a  salt  in  which  the  person  was  a  party). 

*  Eiig.:  1717,  Fnincia's  Trial,  l.i  How.  .St. 
■Tr.  897,  990  (treasonable  eorreapondenee  :  [,. 
t'.  B.  Bury:  "To  receive  so  many  litt.i-, 
and  to  keep  them  so  lonR,  is  an  evideme  thai 
he  assented  to  the  matter");  1809,  Doe  > 
Pembroke,  11  East  604  (plaintirs  preileies^or 
chargwl  w'th  recognition  of  r«l»tionship  of  his 


If        'J 


111048-1087]  DOCCMESTS  iSSESTZB  TO.  ,  ,„„ 

1828,  /^,;i;/,e  v.  De„to„,  3  C.  4  P    103  ■  \fr  V    n  i,    i   , 
demanding  money);  -I  ,„b,„it  that  t  ulviV  ™*-  (»'-B'""«  to  admit  a  letter 

bally  h.  the  prcWni;  of  a  d.  e  'la,  ti    eviden™"''  ""f ^*'"'  f""  "  "'""  "  "'''  -«'- 

Ins  fHce  he  is  i,,  ,o„,e  degrt.,  called  on  to  cont«d?n  ^f  1  7  "*  '"  ""''^  '"  "  ">»"  "^f"™ 
the  not  answering  a  letter  i,  qufrd?Jl„t  "T^.n;  ' 'l'"'"'  Tl  ""''"'"'"'  "'  «'•  ^ut 
...litting  to  answer  a  letUr,  at  III  eve  ISit.     .    truSTorth    ^  7  ""'  "  "■""•  ''^ 

conuins You  may  have  that  siiiale  1  h.L  ..i  I  •       u-  v.  !L  ""*«""^"''  «'«»  letter 

nmndof  acert,Ui.»mount.but«ota„vXrnrr/       •K^*^'°''  ""  P'"'"'"'  '"''''«»  •  d- 

tu  stiteme-iU  in  a  letter  alK,ut  which  he  hal  knoiee  aT,d  .T'h'","  °^  "  '^"'^  *»  '"'J^'^ 
..aturally  deny,  when  he  replies  to  other  iTrU  of  th«  ,!;.•*'''':'!  ''  ""'  ""«  '"  »°">'« 
that  the  autemenu  »o  made  and  not  deK!  trill'  Vf'"  """''"«  *°  "'"^^ 
.pon.leiice  between  parties  in  reir^r  It!.  ?■  ^  ''*'*™  *''"«  ''•'■'*  l'"''"  «  cone- 

a  letter  to  the  otherC  ;  taSnt  ~rSrr"v ''*!  ""'"  "'  "'"  f'"^''"  -'♦- 
ter  ha.  knowledge,  and  which  he  wouH      T^  n    ^        I  «''bject.matter,  of  which  the  lat- 

wer  auch  letter  such  "iS.ce  UaSmfj  ,  L"^  e'vu"'  "."°'/"''  "'"^ '"  « ''°"y  «"""•  *» 

...  be  true.  Still  all  .uch  evi^nLTTa  |,Z;  1.  %  !"*  '"  "''""  "'"  »""•"••«-'«» 
fact,  are  directly  stated  to  th  pL^y  M  f '^  the  tonln  "'"V""""  "'""  "'"  '»"•« 
I>en.  Almost  all  men  will  reply  L  and  HenvU  »  .  f  ,"  """='*  """"'  """^'^y  th""  »>'« 
tl-m.  It  is  done  on  the  .  A  a„Xm  tKt  1,?. '  '"''n  f'r*"'  ^"'"'"y  •"••"'"  '« 
...aking  the  same  .tatemenf  the  fee  h^  which  i,^^'*'-  °'"  T*''"  »  '«"•"•  "  «'«ived 
frequently  cools  before  the  ti,,TJ,Hil*.-..yP"''"P'*  *»>«  verbal  denial  not  un- 

diiatcines.  may  be  the  r^al  cLl  of  S,",'  !"  "^T  '^ .'^"r"'''P«"'d«"«=>-'.  or  habiU  of 
be  explained  by  so  many  cau^H^t  LoLltT'  -f '  *^''  T'""""  '"  '^P'^ '° '«"«'™  ""y 
conversation,  we  do  not^th..  rirtl^^ ^-j- ^  Krewj^ ^^ 

('rilllil  fnf  tiAW     ■•••.1     Al _      .      _  »»*vc» 


th..  »  ei  Ktb  of  a  recital  in  a  rantelled  will  of  the 
jnan,  1,1  lier,  fouml  i„  d„„,,„r  plaintilP  p^d^! 
p  or  the  «mnJ*,„);  18U,  K.  r.  Plunier.  R   4 

;,1  »  ('""'Tn''?  'i"""/  '"""  «  ''■"*■•:  a  letter 
aiMla  money-bill  being  found  on  the  .^fenlnt. 
*•".*/«  the  con  ent.  of  the  letter  could  I»  u^ 

to  niimUr  Nap,^l«>n  ijl  i  m^,  i!  aTV'"7 
Writing  ro„„d^„defe„dV„K^'r,MW 

liumhvnting.  a.lmitted  to  .how  knowledge  of  itJ 
cmtents.  but  not  na««nf  .„  .i v.   ,V  „^ ?l}i' 


leTte'™  found  i.,ff    ^1^  »' """P'taey  to  defraud  ; 
leltera  found  m  defendaiiU'  possession,  held  not 

?he  d^li".,  V't"  ■"'"'"'^  "'  -".ctiSned  by 
bv  Jm!  ;  ,'*  ^y-  ■""'*  '"'''y  <"•  statement  o? 
liona  );  1863,  Com.  r.  Jrflr  m,  7  All.  648  B8I 
(press  copies  in  defendant's  ,K.JsLion,  leeeiSe, 
as  'affecting  him  with  an  implied  mlmi'Hio 
of  the  staU^ments  contained  inU.Mn")  isT 
Starkweather  v.  Converse,  17  We„.l.  V  24  (a,,: 
plication  of  wniento;  detVn,l«„ts  retention  If 
a  document  >eU  on  the  fuels  no  evidence  of 


content,,  but  not  ^s^nit^l^^^TTs^?''''  *  "»?•""«'"  .held  on  the  fuels  „„  evM  ne    o 

r.ople  ..  Colburn.  105  C.    648   649    -is  P*''  f^l'","^*"'*) :   1845.  People  v.  Green,  1  Park 

105  (letter  found  in  defendanTnot'admUt  ,  ^  ^vll'tX'l^^  ''^rT'  '"""<» '"  ^^^-''-t-; 

189.       asey  r.  Leggett,  125  Cal.  664,  58  Pae'  ^8^  4«  P^  on  the  facts) ;  190I.  Packer  „. 

^'•*    letter  hvKfraii.»«r«j„i..: .*   *'°  *^«V'  <-'•    0-*   40  C.    C.    A.    3K      inrt    v..a     nna    t 


•AWl  \^\  '■   ^»««".  125  Cal.  664,  58  Pae' 
i,ZLt-:l"-'^'  ■"'"!"•'« '""'  who*'  fraud! 


V.   8.,  46  C.    C.    A.    35,    106    Fed  '  906    l«„ 
.ns«^red  letter  to  the  accu.«d  f  cm  a  vi  tim 

elcMedr''  '""'"  '"  ""^ '""""•*  P°-^»™ 
Compare  the  cases  cited  ante.  S  260  f  nossession 
ViJLV:Tt-  "^  knowledge) ,  th!  jud^STTiot 
aStt""'^''  "■'  '""  l..incipl.ria  theij 
1268 
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So  far  as  any  definite  rule  is  concerned,  then,  it  seems  inipracticaUo ;  «,.,! 
the  precedent,,  indicate  that  each  case  must  stand  on  its  own  facts.'    In  o., ' 


„   '  '-"^■■'    I*'-''.    Fuirli«   V.    D-'Utoii,   3   V.    i 

I  .  103  (iiinii.  V  I1.1.I  aii.l  r iveil;  letter  of  Ui- 

in.iii,!  I.y  I'l.ii  ititf  t,..l,.|eii,liiiit,  b>it  unuti»mT...I, 

"".•1'';'.  •,*'',.'i'i:'Vi.''""  '"'"■"'!  '**•'.  "rai-'- 

fir  rciit  ,.f  pivriin.  s  «,tii;illy  o.viipi„|  l.y  „  ^.g. 
f.Mini,t  ;  I'.ik...  H.,  aft-r  notiiiK  II.eclilTnrii.e  ,.f 

"!"T,""  •  1",    •'  ""'."  °I''"''"i  >■•  tli«'  no  attention 
at  nl    iiv..,l  I*  ,„,iil  to  u  letter  askiug  for  inoiiev 
wliiuli  the  iMity  .loea  uot  owe;  it  is  a  .lillereiit 
e.xsi  It  he  it  boiinU  liy  circiiinataiicp!!  or  hy  his 
utuatioii  to  return  an  aniiwer.     I  think   thero- 
fore,  not  tliut  siiih  evidence  is  absolutely  inaJ- 
niis»il)le,  l.iit  th«t  it  is  worth  very  little  when 
•.ImitteJ   ) ;  18J0,  Gttskill  v.  Skene.  H  Q.  B 
6iJ4,  669  (money  had  and  rvcoived  :   iilaintiirs 
iinanswired   letters  to  defendant,  adinitted    so 
lir  as  they  were   in  general  a  demand  of  tiie 
claim   even  though  cerUiin  details  of  the  claim 
are  also  mentioned  ;    "  to  make  an  intellimhle 
ilemand,  some  statement  of  the  facts  on  which 
the  demand    arises   must   be   made ") ;    J858 
Keen  V   Priest,  1  F.  ft  F.  3U  (distraint ;  unan' 
awered  letter  from  plaintiTs  attorney  to  defend- 
"I'l'i  '■'"•■''"■'^'    "»    *■'»    fa'ts ;    Bramwell.    B. : 
Silence  may  sometimes  be  conduct")-  1878. 
Kn-liards  v.  Gellatly.   K.    R.   7  v.   P.  127    131 
(lilso  rei.resentatioiis  as  to  a  ship's  equipment  ■ 
lattcrs   of   com|.l;.int,    unanswered,    from    the' 
|.l..intiirs    fe  lovv.|Ms»enjteis  to   the  defendant, 
ex.luded;  Willes,  J.:  "That  notion  has  been 
oiig  explo  1,.,   ;  ...  it  may  Iw  otherwise  where 
tiie  relation  l)et«-ecn  the  jiarties  is  such  that  a 
reply   mi«lit    prop'riy   be    expected");    1891 
Wiedemann  v.  Waliwle,  3  Q.  B,  534  (failure  ti 
.nnnver  a   letter  clmrKiug  the    'efendant  with 
uviiij?  promiwd  to  marry,  held  .10  adrais-sion  by 
the  ilelendant  of  the  promise  ;  distinmiishini 
the  case  as  one  of  a  charge  of  an  offence  which 
IS  Hsuallv   isnor«i) ;    f-<«.  .•    1870.    Gilbert  v. 
Campbelf,  1  Hanu.  N.  Br.  474,  491  (an  unan- 
awered  itemized  demind,  excluded  on  the  fact)  • 
ir.  S.:  Coin. :  1890,  Patrick  v.  Crowe,  15  Colo! 
t.13,  55.),  -25  Pac.  985  (doi;ument  submitted  to 
the  opponent  in  the  course  of  a  compromise 
and  not  signed,  but  not  specifically  repudiated 
by  him,  excluded);  h.  C:   1877.    Hegiiire  r. 
Corwine,  lO  D.  C.  81,  89  (unanswereiF  letters 
deman..iiig  counsel  fees,  admitted  ;  but  a  charge 
leaving  to  the  jury  to  infer  an  a.lmission  of  the 
claim,  held  properly  refused)  ;  Oa.  :  Code  1895, 
S  6155  (  'In  the  onlinary  conrae  of  business, 
when  good  faith  requires  an  answer,  it  is  the 
duty  of  the  party  receiving  a  letter  from  the 
other    to    answer    within   a    reasonable    time. 
Otherwise  he   is  presumed   to  admit  the  acU 
mentione.1  in  the  letter  of  bis  correspondent. 
«nd  to  a.lopt  them  ") ;  ///  ,-   1903,  Chicago  v. 
McKechney,  205  III.  872,  68  N.  E.  954,  987 
(letters  and  reports  of  the  plaintiff  and  his 
agente,  sent  to  and  read  by  the  defemiant's  offi- 
cers,  but  not  by  them  answered  or  otherwise 
noticed,    held    not    admissible) ;    Md  i    1901 
Biggs  V.   Stueler,    93    Md.    100,    48   Atl.   727 
(failure   to  answer  a  letter,  not  equivalent  to 
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awjuiescenee)  ;  .Vnia. :  1852,   Dutton    r.  W,«h1 

1 '•.  .0  t''""''-   !i57,  2112   (lett.-r   to  defeml.11,1 

in.|uini.g  as  to  his  liaMlity  as  |mrtner.  ailniiii.  j 
oil  the  lacts)  ;  \M>,  Keuring  i-.  Kinilwll,  4  Ai, 
125  (unanswered  letter,  not  admitted  cm  tii, 
facts);  1865,  Com.  v.  Kdgerlv,  10  i,i.  181,  1-r 
(coniiterfeit  utterance ;  letter  received  by  .Ii 
feiiilant  at  a  |KMt-office,  containing  ci>uutei|,  it 
bills,  but  taken  from  him  liefore  he  rea.l  .,r 
o|«'ii.il  It,  held  inadmissible)  ;  ISStf,  Sturleviiit 
(•  Wallack,  141  .Mass.  119.  122,  4  N.  K.  «r, 
(letter  demanding  |>aymeiit,  etc.,  received  ,,, 
evKlenceof  assent  to  the  defendant's  autl...iitv 

.    ■*  .?*■"'  '"  •"^'"'^)  i  '^'f*''-  ••  1888,    Ki.  r 
stead  V.  Bro\.n,  23  Nebr.  695,  813,  37  N,  w 
471   (silence,  upon  the  receiving  of  a  wiitt.  i, 
proposition  for  settlement,  held  not  an  adn.i- 
aion) ;  N.J.:  1897,  Hand  v.  Howell,  61  N..J,  I,. 
142,    38   Atl.    748    (failure  to    answer  a  I.im 
making  a  claim,  not  an  admission  of  the  claim)  • 
y.    r. :  1837.  Bronson,  J.,  in  .Starkweather  ,' 
Converse.  17  Wend.  20,  24  ("  No  man  by  d<,ir,  • 
wning  can  make  it  the  duty  of  another  to  cor.r 
plain  of  the  iiyury  at  the  risk  of  being  <'o„ 
eluded  by  his  silence  ") ;  1872,  Waring  v   T.  1 
Co.,  44  How.  Pr.  69,   75  (undeiiied  letter  of 
clairn  to  defendant,  held  not  to  amount  to  an 
ailmiMion  on  the  fnits) ;  1883.  Talcott  v.  Ilai . 
ns.  93  N.  Y.567,  571  (failure  of  a  |mrty  arrest,  I 
on  «  parU  atfidavits  to  answer  them  by  moti,., 
to  vacate  the  onler,   held  not  an  admission)  ; 
1884,  Learned  v.  Tillotson,  97  id.  1,  8  (account 
for  imrtnership  proHta  in  stock  pro.we.ls  ;  leti.r 
of  plaintiff  to  defendant,  making  a  dem ami   nn 
admitted  because  of  defendant's  fiiilure  to  r.piv)  ■ 
1891,  Bank  of  British  N.  America  v.  Delali,!  l' 
1-28  Id.  410,  418.  27  N.    E.  797  (unansw.r.  i 
letter  relating  to  a  loan,  ex.dinled  on  the  fsct^) 
1894,  Thomas  ».   Gage,  141  i.l.    506.   509,    3tf 
N.    E.  385  (services  in  making  a  monument  ■ 
uiianswere.1  letter  to  defen.lant,  excluded  on  th,. 
facts) ;  1900,  Omy  o.  Kaufman  D.  ft  I   C  (  „ 
162  id.  388,  397.  66  N.  E.  908  (prece-lingcas,:; 
approved);  U.  S.:  1876,   U.  .S.  1,.  Ribi^w-k,  3 
UUlon  571.  5.6  (unanswered  telegrams  to  tlie 
defendant,   held  admissible,    if,    xmbU,  niH.r 
all  the  circumstances  of  the  case  the  jur\-  fin  1 
that  they  called  for  an   answer) ;    VI. :  IS.Irt 
Hill  »     Pratt,  29   Vt.    119,    128   ("It   would 
seem  that  the  rule  baa  never  been  cxtendeil  to 
unanswered  letters.  jMrticularly  when  the  fact 
stated  has  relation  to  past  transactions  and  upon 
which  no  future  action  of  the  party  is  cont.in- 
plated     ;  here,  a  letter  to  an  attorney,  report- 
iiig  the  service  of  a  writ,  was  exclu.b-d)  •  is.i< 
Fenno  ».   Weston.  81  id.   345.  351  (failure  to 
contradict  a  rarticular  assertion,  in  answ.rini;  a 
letter,  and  failure  to  reply  to  subsequent  lettei-s, 
'i?"™'*"'''*  '<  »ee  quotation  mprn). 
Distinguish  the  principle  of  Completeness, 
under  which  the  question  arises  whether  the 
reply  to  a  letter  muat  be  offered  in  connection 
with   It   (porf,   f  2104)  or  may  be  offered   in 
rebuttal  {post,  J  2120). 
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Z!:^nZz^j:;':^:i:^!^'  --'7.  that  the  r^nu.  to 

aa  admission  of  its  co„Ictne^f         ^  '  "'  *  "'"""»'''•'  *""«•  ""'""^ts  to 

an.ount  1:  Tn;,^.:^  .Wallr.'  '^  "  ^''"''^  ^"^"^  -»  '-a-entl, 
ccived  against  him  Ian  admLtn  bTalr  "T"'  ""**  '''"''  '^  "'"^  »«  '- 
application  of  the  princip  e  bZ  ii?orw  ""^^  '"^'""'"  "'  *'"» 
"froo/s  oflou"  to  tiie  insurer"    *'"'"^'^*  °' **'K/«««'-y«  presentation  of  the 


^tatcKl  .ocount  „«»|  not  he'Si„;,«|,1ri„*^    ,  *  *'«»«'«  by  •  bill  in  «,uity  with  leave  to  ...r. 
m  bar ;  it  ■»  ••  tl.«  ,,,„„,„,  to  whom  it  i.  «,  t*^  lT.„  **  '^'.  "'''  =  ''"S^""  "•  R"«»".  ""r" 

li..|.i..K  It  by  h.m   any  length  of  time  without  . J  L""*^*""""  ""-•»  ""*«»<  »'«^<'.    .  » 

r.'^Tl^°''J'^^r' *'"^'' '»'"'' bind  him  ^^^^^  

lliirilwicke:  "Ifone  m.r..i,... ■  ^^-  *"■ 


llarau^clce:-Mfon.m;nhim«na,rivouni 
.urrent  to  another  i„  ,  different  counti^  "n 
«  ,1,1.  a  balance  U  made  due  to  himself  tha 
..th.->-  k(.e,«it  byal«„t  two  yearaSnt  ob! 
r  tmn,  the  rule  of  thi.  Court  and  of  n  m'hanta 

',V'rVM.V""''^r''  "•-"teJ  .count > 
18..(l.  Gilbert  i,.  Palmer,  1  All.  N.  Ur  667 
(ui  r,.  presentment  of  an  account  in  peBo,  the 
opiwiient    not  cone-ling  it,  correttneM  '  ex 

JM  (olyection  to  one  item  oufy  U  '"an  imid  « 
a,lnm»>on  of  the  correctnea.  of  the  r^'f" 
«?•'•  ^'f  "•  Ky«n.  110  id.  336,  ir  So.  733 
18.,9,  Terry  V.  Sickka,  13  Cal.  427,  429  (fa  lure 
tu  object  m  a  reasonable  tim.  amounts  to  an 
nlmission)  ;  Ca  .  C.  C.  P  1872  «  io«-i  ...i  i- 
.0,  u»  amended  by  Cmimiatiln'i,?  Bofca'ce^.'n'i 
ni-dered  and  not  objected  to  within  80  d,vl 
l.iesumed    correct;    for    the    validity  of   tU 

-i»,  78  «.  W.  393  (fuilnre  to  object  in  30 
djiys.  not  an  admiaaion  aa  matter  of  law) ;  1818 
Murmy  r.  To^an.l,  3  John.  Cb.  5fi9.  675  182l' 
UHndet.  Watts  1  MeConl  384  ;  1809  Con- 
V.  Roliinson,  2  Waah.  C  C  888  son  /.„„  ^ 
-ndered  to  defendant  l^'  R.'fdATa  d™",l' 

»-e  held  to  affoM*  •'rS,m"r'th"a?p  JSon 

"    .  .ule  of  the  Chancery  Court  anTof  me° 

.^.ant,,  to  decide  the  controveray  ,  i?  i.  thu 

^^hen  one  merchant  «,nda  an  account  current 

"another  residing  in  another  country  tel^n 

hom  there  are  mutual  dealing.,  and  he  k^™ 

'""y™™  without  making  any  objecti"iS! 

■    .-h.dl  1»  deemed  a  sta te.1  Account,  an  IhU 

Mleuee  and  acquieacence  shall  bind  him  at  leaal 

so  f;ir  as  to  <•««»  iko  ™.. i_„  j,        . '.'  "'.'eMI 


.p.^ii.c-^umentof^^onZr.h':''^;!^^^^^^ 

r/tSTut?:-'  "'"'^'"''''-  •*--  "b' 

18M   m-fli       T    JP^-*""'"  "  to  the  account  • 

Jr«vfe-«{;rg"hV.h^r:!;;e'«i 

booka  of-  ^rL^'a-nd  "If  MW  ^^^''Tr; 
^...na^to^the  hearsay  ;:^rS,":-: 

tio'e,|'!"?hT'l'', ''  «'""»"/  '"""""1  ««  onquea. 

W.7  hT'.r  •  "?•"  •"  '"•"'"^*"  noted  :  ^84. 
Walthei  V.  Ina.  Co.,  6S  0«1.  417.  4   Pac    4l4 

&gr.%^a't'ypn^ev'AV^'"'^" 

diet-  ".1,1   1  I-   ■"W'-J'*''  6'2  (corooer'a  ver- 

Inch  Z  f^H'''-^*""'l'"'-  C"-  -•  WatsonVis' 
Ut^i-  i«oi  rr'S  'bat  other  insurance  „! 
n-  b'',.l*??'  "'"bn  Hancock  M.  L.  Ins  Co  » 

t'^^'le)  m/\e;'«  ^^V?  (I'b^sfcianw: 
V  W  iko/  fc  V**?"-  In«- Co.,  128 id.  1)9,  85 
2'  »iw:  n*  (j;by«<:'«»  »  affidavit ;  but  a  majority 
of  the  Court  excluded  such  ,»rtiona  aa^'we™ 
based  on  mere  heareay);   1901    Motlern  W~wl 

1903.  Cox  r.  Royal  Tribe,  42  Or.  365,  71  Pac  7S 
(held  receivable  as  admission,;    but   here  I 
J^ted  because  fur^i»hed  by  the  iisurer's  a-^ntT: 
1874,  Insurance  Co.  v.  Sewton,  22  Wafi.  32 
36  (cor^ner'a  verdict,  admitted);  1877,  Insurl 
ance  Co.  r.  Higginbotham.  95  U.  8.  380    390 
(foregoing  cjjae  approved) ;  1889,  Richelieuft  O 
N.  Co.  V.  Boston  M.  In,.  Co.,  136  id   408   4<1K 
10. sun.  9il4  •  ifinn  ai...i._j  J  Vt    ,r  ^V?' *™' 


.  -  — ., .«.,,.c  oiimi  oin(j  nim    fl 

tL"'  I::  "»"  !^«  ""•"  rm>b,^^i  on  him  •■). 
J"!!^- ::;'!'-".«'  -  --  never  to    av,     Wl  r8uP„r^elit:Tl7v?i:'2f  ^^^  T^ 

I  the      1104  (coroner's  certificat.»      Ti,.  :,..„.':;.  i'l 


l°^X?;'!-'^M^-i^{-^.:«'c^^ 


k  Vnr   1      'p  """nana  v.  ma.  l  o.,  41  C  C 

,     ~-.^..«r,iiia,  use  seems  never  to  have     V^ib.'i     i  ^"i  ("oroner'a  verdi.t) ;  1903* 

'•en  .luestioned  ;  distinguish,  however  f n  tU      i ,?J /  ' "•  ^"{'""^ Tent,  116  Wi,.  202,  92  N  W 
:i;est>on   of  substantive''  law'  Xt  coisti  uteS     to  J^^Tn™""!;"  •'"""i"'')-     The  question  ^ ighi 
revocably  ,n  n^^rU  UaM,  ao  a.  to  create  a     in  tof.A^'}"^:^  •''**''"  'be  ^neficiarj'  L, 
■  w  cause  of  «,tion  thereon  :  1844,  Unrfon  „      ™n  i^*  "''°''*''^  *^  ''"'^ents  as  his  own  ;  there 
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„f  '  15!*\*T'  f****"  '  °'»n»or.tlo«  or  FTtn^hip.    Respecting  the  ..s,. 
of  coTK.rat.on-book  entriea  ns  evidence  of  tl.e  facU  recorded.  aVun Je  .!. 
doubt  and  co„f.«.o„  ha.  arisen,  chiefly  through  a  failure  to  keep  in  ".,!?. 
history  o  the  rule  for  parties'  account-books.    This  aspect  of  the  sub  ec   n    • 
best  l«  dis|)osed  of  at  the  outset  ^        "  ^ 

..^'^  f>;  "f  C">i«^  co""«  of  development  (examined  po,l.  §  1518)  a  party, 

l^ttut'^T  ""^'T''^'  ^'  *="•*""'  '^'''"»«  inadmissible  on  his  ow, 
behalf,,  fc. gland  as  early  a.  the  1700s.  ti,rough  a  combination  of  sJut 
and  judicial  legislation.      In  the  Colonies,  this  absolute  prohibition  „1 
came  to  prevail;  but  the  surviving  use  was  Umited  in  various  ^ari,.pr 
icular.  he  transactions  recorded  must  be  of  goods  or  services,  and  .o  o  cj., 
payments  nor  of  special  contracts,  and  the  entrant  mu..  be  the  party  hi  ..'if 
Ihese  limitations  were  later  removed  by  statute  in  ,uany  jurisSction      l!, 
m  England  substantially  till  the  end  of  the  1800..  the  proliS     Z'i. 
The  account-books  of  a  corporation,  then,  were  in  England  not  adniissiSI^  J 
more  than  the  account-books  of  a  natural  person.'  la  the  Sd  Sat 
they  would  have  been  admissible  so  far  as  any  other  partv's  acco.inf  l     i 

even  when  they  related  to  entries  of  g,HHls  or  services,  because  they  were  kel 
by  a  clerk.     Nevertheless,  they  might  have  been  and  doubtless  were  „L  by 
calhng  the  clerk  to  use  them  as  memoranda  of  recollection,  precisely  a^^  oul  I 
be  done  by  the  clerk  of  any  other  party  (ante.  §§  734  fl.).    Moreover  aTter 
sututory  renioval  of  some  of  the  above  restrictions  -  in  particuUr,  the  r^st 
ion  as  to  the  nature  of  the  transaction  recorded  -  the^was  no  ilaLTw  J 
corporation  account-books  could  not  be  ««,d.  on  verification  by  the   econl 
hke  any  other  books.    They  were  and  are  neither  more  nor  less  admissible  t, an 
.ny  other  part/s  books,  either  under  the  Parties'- Books  branch  of"he  Hear 
exception  for  Regular  Entries  (post.  §§  1537  ff.).  or  under  the  brancliwhlh 
adm.ts  Regular  Entries  by  Deceased  Persons  (post,  §8  1521  tt.)  or  as  verifie 
memoranda  of  recollection  (ante   88  7U  «r\      tu        •  verihtM 

(2)  This  principle  was  that  of  Official  Statements,  or  Public  Records  bv 
virtue  of  which,  as  an  exception  to  the  Hearsay  rule,  official  regUt«^,  W  pe'^ 
sons  having  a  duty  and  authority,  were  receivable  to  evidence  the  fac";lS 
This  principle  sufficed  to  admit  certain  public  registers.  inchuH  gle  S 
of  certain  public  corporations  ( /«<  §  1661);  but  it  obviously  coufd  not  Tv 
the  ecords  of  «  p„vate  corporation  or  of  a  public  corporation  doing  pr  le 
acts.»    Conceding  this,  the  English  Court  found  of  course  no  other  title  Jor 

as  part  of  the  re^ 


t^'inmy  before  the  eomner  in  ajmi»»ible  (poK. 
1 1374).  Distinguiali  alao  the  qiiratioii  whether 
the  ingui^i  or  beneficiary  may,  oh  kii  mm  be- 
Vt//,  under  the  Heamay  rule  offer  affid,niU 
contained  .n  these  "proofs"  (uort,  «  1384)  or 
whether  the  corontr;  verdict  may  b.;  offeied  bv 
either  i»rty  m  an  officul  report  (po»t,  J  Wll 
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or  may  offer  the  "proofs' 
ytMaipo*,  §  1770). 

I  J«n'  *•""•»(!»  "•  Lawrence,  nuote.1  i„f,:,. 

'  1789,  London  v.  Lynn,  1  H.  Bl.  205,  •>1.-, 
(corimrato  toll.;  unie  mling  «,  in  the  ii.vi 
ffSv-  "1".  ""ri«ge  V.  Lawrence,  3  B.  4  AM. 
.4^  (rtght  of  a  borough  corporation  to  tulU ;  to 
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I.ar  tradition  nad  -ur^rtrAt.wLt'S^^^^^  '"  """''  ""'  P-" 
the  negative  conclusion  of  the  vZliTr  .  .*"  •""""  correctly  i-.timated 
other  principle  ns  p  la^^Wod  Ihav  'So  'r,'^  '?'''  "^  "-^  '"'^  ''"^''  ^'  ^•«^'' 

ti.ey  did  not  do;  Ly  ^::i:;z;t^^:^:..:]^  '-'t  ^'^^ 

the  account-books  of  natural  Dnrti...  nn,l  „»      ^  "keness  »>etween 

queuce  is  that  (apart  fro.u  unrec  1.1 ,  »  T.*''"™'*  P"'*'^"''  ^Le  conso- 
posed  that  then.,  wa  ZZZtinJTV^  T""  ''^'''""' '»  ''""  ""P- 
further  principles  now  to  Noticed  VT™^  '^''"'  ""'^''^''^  »'""'  °"  "^ 
tKeir  usJ  have'  not  doT.e  so  wU  a^v  firm  a!l  7 """"'''  "'"'  '"^'^  ''«™'"«J 
reason  for  that  result.  ^  ""^  "^"^^  recognition  ot  the  sound 

(i')  No  one  doubted  that  the  r*rn^j.  ^t 

proving  the  doings  of  the  .ne    i^.^  ol\f  Ik*"""?  ^^^  ^*'="^''"«  '« 

r..le  (;«,/.  §  2451)  tl.oee  re  "r^  L.  1    '•      "^^  "'  '''"  ^"'"'  ^^'J«'"^« 

I  ^Mslative  records  the  votT,  of  LZS.  '^''  -'r  *'"•  J"^'"^'"'  «"d 
oral,  but  in  writin-,-  henrin  Lt  *^  ""e-uPPosed  not  to  be  in  ;«„>,  or 

a.  ts  are  to  be  sothi  n  the  XJ?  ','  "'t.  "'  ''''  "«^'"'8' «»«  «"^>'.  '- 
Wys  hearsay  te!tin  ony  to  t^act  T  \,^''"''' ''"  '*'=°'-''  '^  ""'-"- 
ever,  though  Lt  dboS  Iffi  T'  "  *''°  "''  '^"-^  This  rule,  how- 
asapartolthrcltorLS;^^^;^^^^^^^^^  *"»'  -«  -tual.y  done 
ing  matters  that  occurred  aZ  fl^J^^I  "*'^  ""^  P"''P"''o  "'  P'ov- 

the  erection  of  a  ^le  ^eTcdnrS  """""."«■  "f  **  "^  "'«  "^'^  "^  «-'« 
the  like.  Was  there  Lyotrernrnlr"'^'  ''?.''"'''"'P'i«»  ^^  «""4  and 
as  evidence  for  the  e  purpots7  tl^^S^  "'IT'  "u'  '•°"''''  ^""''^  ^«  "-' 
Ad,„issio„8  comes  1^  be'Sed  '^'  ^'**^"'  ^'"""l''^  °' 

tioifL^Lri^rrr;^  .tT^v-r  if^r-^^^-  -'  '^  -^-^ 

them  ?    The  books  of  a  »«r/„.3  ^  *"'  presumed  acce.«i  to 


Am  act.  of  niMcriptiTO  claim,  the  ancient  cor 
porate  reoorja  of  fi„«  impo«.*d  and  iMfa  w°« 
not  adniittol ;  b«cau.e  though  the  bTk,  !«« 
...hi,.  r«.or.i,,   .till   "if  the  Jntnr  am|y  ^ 

..t,.ut,e  mleapplicaHe  to  private  bl,k.,"„ 
a  iiKin      iniimte  made  by  a  Dart»  in  hi.  \^ 

nfl«M'''A'   i"   ^'"*  "•    •*•   Co.,   38   III.    215 

18M).    Contra,  in  .  ro-kI  opinion :  1891.  Terry 

;;■   I  ..^m.ngham   N.   Bank.  93  Al..  608    9  s7 

(la.Vt^?;  '/"•'"«"  "•  *'**^'  *  Wheat.  480.  422 
(lan.l  vestwl  in  triuteea ;  the  "book  of  til. 
WM  of  truat«»."  in  ,Uoh  theirTrLeai^J: 
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■nail,  t   J.,      tho  books  of  anch  a  body  aiv  th.. 

e^N  iTll}'"",^^"-  "■  I™""'  "1  N.  Y.  488 

'"''3»f«'e  Deposit  *T.  To.  H.Tnruer     — 

Hui  N  'yW^^'T  •  1»".  Allen  rSit.  6 

th'   knowledge  of   their  aip-nt   was  in   nl 

reanect  their  own  knowledge");  1892    Kn I,    r 

u  Lndenmeyr,  129  N.  Y.  TqS.^  601    29  \.  K 

acceaa  to  booka ;  entrM  admitted). 
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•ion  of  the  cornctneM  of  the  toooant  ?    ThU  quettion  hu  generally  be,  „ 
answered  in  the  negative: 

l*l:t,  im  V.  Mantkttltr  i  S.  W.  Co.,  2  Nrv.  k  M.  573,  J78,  .580,  MS;  Parkr,  J 
"  III  til*  CAM  put  of  a  inrtiiirsliip.  tlia  book*  are  tviifeniM  ogaintt  Um  lixlirldual  i»»rtii  , 
ilMlliig  with  the  partnenbip,  bmaiu*  hn  hu  acsoH  to  th«  book*  and  amy  aMtt  Ukiii.  hii  I 
Ilia  iiot  .ioiiig  •<>  U  erideiic*  of  a<<i|uiMc«iic*  " ;  CampUU,  Solieitor-Oeii.riil :  "In  tlra  c.i... 
of  a  portiiemliip.  the  'NKiki  are  aviJeiira  against  a  partiixr,  iiut  on  the  gruuiul  of  iicmm,  Im,i 
l*ottus«  they  ar«  kept  by  a  clerk,  who  i<  bit  agent,  or  by  a  partner,  who  U  uIho  hi»  »«er.t 
/  arhf,  .1. :  "  That  ii  the  true  ground  upon  which  they  are  eridence  " ;  Ihnmnn,  U.  C.  .1 
'•.  .  .  >Veare,liowcirer.  of  opinion  that  the  piinciplo  on  which  parln*r»liipljo.,kear.!  Hi 
deuce  arf;iin»t  tli-  partners  is  that  they  are  the  acU  and  daolarations  of  Ku.h  pmtu.r. 
Iwinu;  krpt  by  tliem»«lv«.  or,  by  their  autliority,  by  their  aerranU  and  under  their  .lir  ,  ■ 
tion  anl  su|>eiiiileiid<-nce.     Hut  the  clerk  of  tlie  company,  once  apjiointed,  in  mibj-d  t,. 
the  control  of  no  iiidivi.luat  m.-raber;  and  the  free  acoes*  provided  for  ,  by  the  charter   i, 
only  for  the  pui|K>s*  of  limpectiou." 

1801.  Earl,  3.,  in  Rwtd  r.  Rnhin*nn,  180  N.  Y.  113,  117,28  N.  E.  1046;  ••  There  «  „ 
no  pi.Kjf  that  the  defendant  hud  actual  knowledgo  of  the  entries  conUiiie.l  in  the  I.  ...1,, 
which  were  used  as  evidence  against  biin,or  that  he  authorised  such  entries  or  c.iu,.  .\ 
thei..  to  be  nude.    There  was  no  proof  from  which  the  law  would  raise  a  lej{,il  preMiini.- 
tioii  that  he  lia.1  knowledge  of  the  entries,  unless  he  U  chargeable  with  such  knowl.-.j  - . 
from  the  meie  fact  that  he  was  a  Ktockholdur  and  trustee  of  the  corporation.  .  .  .    Ih,. 
book*  of  coqwrations  for  ni.»ny  purp.Mes  areeviilenoe,  not  only  as  between  the  coipor.iti.,,, 
and  tU  members,  and  between  members,  but  aim  as  between  the  corporation  or  iu  iirmi, 
beri  and  strangers.     They  are  received  in  evidence  generally  to  prove  corporate  acts  ..f  , 
corporation  such  as  iU  incorporation.  iU  list  of  stockholders,  it.  by.|:iws,  tli^  fornml  i.r- 
Cf«diiig8  of  Its  board  of  directors  and  iU  financial  condition  when  its  solvency  coinen  ,;, 
question.     But  .  .  .  we  can  perceive  no  principle  upon  which  the  accountbooks  of  , 
cor[K>iation  can  be  evidence,  ag-.iinst  a  member  of  the  corporation,  of  the  accounU  at„l 
entries  therein  made  in  a  suit  brought  by  the  corporation  or  ita  represenUtirea  against  l,i„. 
to  enforce  his  liability  upon  such  account.    The  officers  and  book-keeiwrs  of  a  cor|K,rati„„ 
are  in  no  sense  his  agenU.     Individually  he  has  no  control  over  their  acts,  and  ha.  ,„, 
res,«n«ib,l,ty  therefor  ;  and  in  making  the  entries  they  do  not,  in  any  legal  sense,  repre- 
aent  or  bind  hinr     A*  to  the  competency  of  such  books,  directors  aii.l  st.K;kholders  of  . 
corpora  ion  stond  upon  the  same  footing.    It  is  quite  true  that  a  director  stands  in  a  nmr.. 
iivorahle  ,K,sition  to  know  what  is  going  on  within  the  corporation  and  to  Ik,  more  familu. 
with  IU  books  in  some  cases  than  a  stockholder.    He  has  the  right  to  insi.,^t  the  b....ks  of 
th«  corporation  and  so  ha.  a  stockholder.    A  atockholder  having  the  ability  is  just  as  al.le 
t.  become  familiar  w,  h  the  contenU  of  the  book,  of  a  corporat^n  to  which  he  lK.|on«s  a, 
a  direc  or ;  and  there  U  no  Pnnoiple  of  law  by  which  a  director  can  be  charge  I  with  k.fow!- 
s^kl^  ll,.  A"  ^'i^""  °'  '  '"■To^*'!""  which  i.  not  equally  applicable  to  its 

J^«  ■«■  ;       T'**  ^'  •'•'"•  *  ''»"«•"'"•  »"''•  "•  "•"■''•  •'•rtling  propositi,,,, 

toliold  hat  .clerk  or  other  officer  in  a  business  corporation  could  enter  char,.e.  In  its 
books  o  account  against  a  director  or  stockholder  which  could  be  proved  in  fa^or  of  ti,. 
cor,>oration  by  the  mere  production  of  the  Inxiks.  thus  throwing  upon  him  or  his  peisoi,  ,1 
J.pre«,ntatives  after  bis  death  the  burden  of  explaining  the'ent'l^es  J;^Z^Zt 

m  i?h  ?f  7  T  \'''?'"'  ■*»*'""'  """  "'  ^'*  '*''^'"°"  »'  stockholders  n.,.-t 
esUbhsh  ,t  by  lie  application  of  the  same  rules  of  evidence  which  are  applied  in  an  ucti„i 
brought  by  an  individual  to  enforce  a  claim  against  any  defendant." 

Hence,  the  account-books  have  generally  been  excluded,  in  actions  against 
stockholders,  unless  actual  access  to  the  books  was  shown,  or  unless  the  in- 
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^^•"'r.r.,ano.,to.viuA,.,:::^Z2  

iruK.,.  e  already  cx«mi,.«a  (in  par,  0    ""«>  tl.«I?i  '"^  T'"'  "'""'  "'« 

I'.'  riceive.1  against  any  u^tLx  an  1  w  ,!     »  .   "  '^•^"""^»>""k''  "l.-mlU 

Lanrilv  .re  applied  XZ  o  .uTf  L  .""^"''"'  '*"'»"^''""-  "'"»  "r- 
-l-iuacy  of  tli  rc3uU  each"  Uy  h^  .  w  •  "f "™'  '*"""'•  ^Im  in- 
.■M«ctu.e«t,  which  in  uia"  y  1  IdietL J  '"  "  ""*'T^  ^>' ^''•'  "t-'-tury 
account-books  ad.nis.ible  7„  Sat'TdiSrs  "'""'^  '^'^'"'^"^  -^'^^^ 

"■.^-n^ehtiirrdis  :n=r^s  iir-r  ^•- '» 

tins  u.e  of  the  books  be  dem^yby  tl  e  C.      r     i  •  J^"^'"""^^'.  l'-".  ^l-uld 


Thf  i'iiiii*ii  on   both  riJmm  >m  .     i-  11 
1.1  .'."it?  I        "•■■r""'''''.  'ai  ill.  74.  53  PaoT 

•'  s  «„''•„.'",, 'Ti  n  .2'«  ("'-tor,' LilTi ',; 

11    u/.,  1    '""""f  '■  <■<•iiiii.li  A.  S.  L.  A 

;.?:;";ior..:i!;.i^M,«^^^'^,S('-«^"-^ 
-■■i.y  ...It  aa,..i»,ibi.  ir'^^n  fi:ni.  ;«"'" 


l^;';"'i,"'i'"V'°'''''r  '  '""  ""t  of  Mh-r  .natter,  „f 

fc^i^i^'-SfEi'v-? 

11-02.  r„„;i,:*t:r&  T^^TTirirv 
.  ^t'l";  "^iTrw'j:.;;  t:it'" ■"'  '"■""•■•' 

with  .  ZftZCy     "  '"  '"'  "•"  ''"'""8» ■• 

ISklll,  elc.  „r  .„l|»,ri,te  iitnrk,  iHMik 


1*'  "litlilssllilr)  ; 


.  "riK,ru,i„„.n"-»  .!l-..^.*i?:  '.«3.  5««  (tl.e      Vt.  St.  18»4    ^0^4  K^'^blur  '"  >  ""'>  ' 


-"M,    UU     *1.     n.     ^)^ 
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principle.  In  other  words,  the  entry  is,  in  effect,  that  A.  B.  by  himself  cr 
his  agent  orally  agreed  to  take  shares  of  stock,  or  (where  the  subscription  is 
in  writing)  that  the  purporting  signature  of  A.  B.  is  genuine.  The  judicial 
rulings  are  at  variance;'  but  it  is  a  little  singular  that  there  should  appear 
more  inclination  to  sanction  the  use  of  corporate-books  to  prove  a  defendant 
a  stockholder  than  to  sanction  their  use  in  an  accounting  against  one  who  is 
otherwise  proved  a  stockholder. 

§  1075.    Same :  Dapoaitions  In  anotbar  Trial,  Uaad  or  Rafanad  to.     If  a 


•  E.KJ. :  1850,  Biin  ».  R.  Co.,  3  H.   L.  C. 
I,  'i\  (Uinl  Biougliiiiii  anil  that  at  coninion  law 
a  corixinitiiiii'g  sliarv-book  was  uot  ailniiiuible  to 
provK  A.  B.  a  Hliun-huliler  ;  licreapplyiii);  a  stat- 
ute ex|ir(!HH.y  iiiukiiig  auvh  Uwks  r  Imiiitihle); 
Can.:  1881,   Stailaooiin  Ins.  Co.  r.  Rainafonl, 
21    X.     Br.    30!)    (\   cliartiT   m:iile    a    ceitiK- 
cut«  of  thi!  I'ui'iioratiori  evidi'ii  •!•  ol'  a  shnrehnM- 
er'a  imluliti'ilneas  ;  held,  tiiut  otiii'r  eviileiiee  of 
the    di-rHii.|:int    bdin;;  a  shireliolilitr   miiat   bu 
(fiveii)  :   i'„l.  :    1867,    Miia^,'tt    v.    Iloriell,    33 
C.il.  '2.'i  (>  I'llitor'a  suit  to  uh:ir>,'(>  u  stoikholili-r  ; 
stockl><>i>ks  lii'lil  not  aJmisailili^  tn  prove  defend- 
ant a  stiM'kholdiT  ;  perCurrev,  C.  J.,  ami  8li:if- 
ter,  J.)  ;  Coiiii. :  IHUO,  Fish  r.  Smith,  73  Coiiii. 
377,  47  .MI.   711  (exidudwl ;  yet  admlwible  to 
prove  time  of  memliersliip  cominenoin^,  if  nicm- 
liershi|i  is  otlierwiae  evidenced) ;  D.  C. :  1899, 
National  Expr.   &  T.  Co.  i>.  Morris,  15  I).  C. 
App.  262,  'iji  (itovk-bouk  "  entries  are  not  per 
K   I'vidi'ui'e  atilBcient   to  establish  the  fact  of 
roeinliership  "  ;  tliere  must  lie  some  fonduet  of 
assent    by   the    iiers-Hi  uharginl)  ;    He.;    1840, 
Collin  P.  Collins,  17  Me.  440  (cxeuution  a.^ainst 
a  stoekholiler  for  the  <-oin|>any's  debts  ;  lumhle, 
the  cat|K)r.ite  reeonls  were  admissible)  ;  Mii.  : 
1872,   HiiKor  V.    Cleveland,    36  Md.    476,    491 
(c'or|ior.ition-books  not  admissible,  "except  yier- 
haps  in  actions  between  the  members  ") ;  X.  H. : 
18i8,  H:iyues  b.  Brown,  36  N.    H.   645,    663 
(admissilili- ;     see    citation     »uprn )  ;     X.     Y.  : 
1813,  Hi);liland  Turnpike  Co.   d.  McKean,  10 
John.  lo4  (books  held  admi-^ible  to  show  de- 
fi-ndiuit  a  stockholder,  if  duly  autlienticateil); 
IT.  .v.;  182 J,  Kockvillo  &  W.  Turnpike  Co.  v. 
Van  Ness.  2  Cr.  C.  C.  449  Oietion  by  the  cor- 
(raratiou    for   a    balance    duo    on    a  subscrip- 
tion ;     the     original    sultat^rlption-book     being 
offered,   without    evidence  of    the    signature's 
genuineness,    the  Court,   "  neiH.    con.,  was  of 
opinion   thit   the  comniissi(  -  ers'  book  of  sub- 
scriptions is  pritrui  facie  evidence  that  the  sub- 
acri|>tions  were  genuine  or  niude  by  (H'rsons  duly 
authorized");    1877,   Turnliull    i>.    Pavson,  96 
V.  S.   418  (assignee's  action   for  stockholder's 
assoHseil   liability  to  the  conipiny  ;   stock-book 
held  adir.issible  to  show  "that  he  is  the  owner 
of  the  stock  ")  ;   1892,  Liggett  v.  (ilenu,  2  C.  C. 
A.  286,  ."il    Fed.  381  (trustee's  suit  to  recover 
<in|u>i<l  u.sse.ssnient  of  stockhoMer ;  stock-ledger 
and  tiansfer-lwok  held  admissible  fo  prove  the 
defendant  a  Ktixikhnlder,  and  lulticient  therefor 
with  eviileiice  of  identity  ;  following  Tnrnbull 
V.  Paysoii)  ;  1892,  Taussig  v.  Glenn.  2  C.  C.  A. 
314,  61  Fed.  409  (same  principle  applied) ;  1897, 
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Carey  v.  WillUnw,  26  C.  C.  A.  227,  79  Fed. 
906,  909  (uctioo  for  an  uniiaid  aisessment ;  vw- 
tries  in   the  stock-book*  lield  inadmissible   t.> 
prove  the  defendant  a  stockholder  ;  tlie  contiiiit 
of  niemliersbip  must  be  shown  by  some  act  nl' 
assent ;  Turnbull  e.  Paysonand  Liggett  v.  (ilenn 
tieutcd  as  containing  obiter  statements  iinlv) ; 
1?'8,  Sigiia   Iron  Co.  v.  Greene,  81  C.  C.A 
477,   88   Fed.    207  (like  the  preceding  rase); 
I'rt. ;  1826,  Grays  i).   Turnpike  Co.,  4   Rand. 
678,  680,  582  (corporation- books  used  to  pnivi. 
itsorganizatiou  ;  defendant's  subscription  proviil 
by  his  signature  to  the  luhscriptiim-book) ;  18711, 
Stewart  t>.    Valley  K.  Co.,  32  Grott.   148,  lf,6 
(stock-ledger  and  shareholders'  list,  admitteil  in 
an  action  by  the  company  for  the  amount  iliu' 
from  ^urebolders,  to  show  the  company'.s  n- 
liance  on  a  subscription-iwiier  sigueii  bv  the  dc. 
fondant);  1888,    Lewis  r.  Glenn,  84   Va.  917, 
984,   6  8.    K.  866  (pivceding  cose  approved) ; 
1888,  Vaiiderwerken  v.  Glenn,  86  id.  9,  11,  6 
8.  K.  806  (action  by  a  trustee  of  the  c«ni|  anv 
for  the  amount  due  from  a  shareholder;  "that 
the  stock-books  of  such  a  com|iany  an'  priiint 
facie  evidence   of  who  are  its  stoi'kholileni  is 
well  settle.!  ")  ;    IK.   fa. :  1882,  Pittsburgh  W. 
*  K.  R.  Co.  V.  Applegate,  21  W.  Vn.  172,  Ibn 
(action  for  residue  of  shareholder's  subscription  ; 
Icdf^-er  and  stockholders'  list  admitted  to  prow 
the  defendant  a  stockholder,  under  express  stat- 
ute. Code  1860,  c.  67,  $  26) ;  1897,  South  B.  1!. 
Co.  i>.  Ix)ng,  43  id.  131,  27  S.  E.  297  (simil.ir). 

By  statute,  cor|ioration  st>H'k-lHx>ks  aie 
aoinetimes  made  receivable  as  evidence  of  the 
facts  recorded;  for  example:  Eng.  Conipiiniis 
Clauses  Consolidation  Act,  1846,  {  28  ;  Ctun- 
panics  Act.  1862,  {{  26,  27  :  Can.  Key.  St. 
1886,  c.  118,  f  27,  c.  119,  {  47  (.stock-books 
admissible  in  actions  against  the  company  or 
a  shareholder)  ;  N.  8c.  Kev.  St.  1900,  c.  Via, 
I  47  (certiHcaie  under  cor^rate  seal  shall  U' 
evidence  of  shareholder's  title)  ;  Out.  Rev.  St. 
1897,  c.  191,  S  76  (corporation  stock-lwoks  to 
be  evidence,  in  actions  against  the  cimi{miiy  or 
a  shareholder) ;  Mass.  8t  1903,  c.  437,  §  30 
(stof'k  and  transfer  lKX>ks  shall  be  "comiitttnt 
eviilence");  Mich.  Comp.  L.  1897,  §  6134 
(Iwnking) ;  |  6178  (trust,  security,  and  de- 
IHisit)  j  Mo.  Kev.  St.  1899,  }  1000  (iwonls  of 
private  domestic  incorporation,  admissible  in 
any  suit  to  which  the  corporation  is  a  party) ; 
Cook,  Corporations,  4th  ed.  (1898),  {  714. 

For  the  autheiUieiUion  of  cor|>orate  books,  .see 
poal,  n  2159,  2169  ;  for  proof  of  their  conlciKH 
by  certijied  copiet,  tee  post,  {{  1223,  lt>S3. 
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and  is  receivable  a,  his  aSon  '  '"''  '"'  "*"*«"«"*  ^^^  "^^Ption. 

that  in  a  subsequent  litil  rthe"e  1^^^"  !f  *'*'"-^  '"  "  ""««'i«".  «° 
sions?  It  is  true  that Trule  acain^tLt"'?"^  "«""''  '*'"  ^«  •>'«  "'J™'- 
.>nce  explained  upon  the  theory  thT?     T^"''""^  one's  own  witness  was 

witness'and  (by  inL«nc    r«Cof  Z  "'^  "^'^'""''^  "^  '>" 

§  898).  But  that  impossible  the»v  h,.  l  V  '''*""''  statements  (<,„fe, 
and  cannot  serve  here^  The  n^esZ  i!  .i:"«  *^^"  ^'=P'««^««J  (««''.  §  899) 
facts.  In  the  endeavor  to  deZe  tZ  LJ  ^  ""'  °V'"P"'"'"°"  ^«"»  "io 
time  advanced  that  the  u^e  ofa„  affid '?  '  /"^'  "  •"'""*=''""  ^"^  "*  «"« 
rectness  of  its  specific  contents  whUe  t^  .  7  '''^  "°  '"^'"*^^'""  °'  ^'^^  <=»'- 
testimony  did  not :  ^'  "'^  °'  "  *'*»«««  deposition  or  oral 

whether  on  oa.h  „r  „„t,  l>^rnL\:!l'^Zl;':S^ Z     \C''^''^'  °k"  •"■"  •'*"  ^•"''" 
-t  from  »  .tatement  made  by  the  party  hiX?  rr  ^''"'  "  "°"""8  '"  distinguish 

"le  ".ay  obtain];  a  party  wbo  u«J^uch  dep^  tion;,li.     T^  ^  Pr°«««>dings  a  different 
f    edid^^ch  ca..  would  stand  of  ^IZtur 'T  ^.^^^'l':"'^ '''»' "-^ 


an.. ;  .f  he  did,  .uch  ca^J  would  T^andonl^eZll^""'  '"7  '^'''"""""'  *''»'  «'«y 
;efer  to  what  he  expecU  will  be  pX^  •  it  is X  ^T  '*  "  )'"'  J"""'^'""  '"'  «=»»  ""'y 
1'ri.u..  whose  evidence  doe.  not  bind  the  ~rltlir  t  '""'%°^  "  *""*«»  «"''«d  »'  Ni»i 
ease  where  a  partv  D™d„..«  ..  ..^VAVP''*^'  ""'"«  ''""•     "  »  quite  different  from  » 


'^:^:Z^^^:^:!^:t  -r«^<^  ^-^  the  more  accurate 
sions.  while  soJaJiaZsZyZZ  7I^sl7^  T  '"'^""'^  "*^"'- 
i..  the  case  in  hand  the  particular  stetemLn  r"??«  "P°"  ''^''^^' 
si^cific  purpose:  P""'*'"'"'-  statement  was  offered  knowingly  for  a 

the;entn^ro"dlffe'.L';:'thtr^^^ 

to  he  affected  against  himself,  op  by  1,^0^11  "Tr  ^J"!^  ^^  "■«  P^'^  «">&•• 
make  the  particular  statement  on  hi^^Lhalf  Tn^'J'"^'^'  °'  '"''"^  ">'  »»"•  ^ 
ward  another,  for  the  purpose  of  asse rtinanr  L  '  /""*"■•  "  '"»"  *»«>  brings  for- 

court  of  justice  or  otZ.ii^rZrCZnhZ^i^^'^ZlT.r,''''  *"•""■  '''•'W  in  . 
t..  establish.  .  .  .  Wh.™  a  ;it„eMY.  <3w  S!  "^^  '^^  '~='  "''''"'  »>«  thus  seek. 
tin,  amount,  to  an  a«,ertion  ofThatSt  by7h.trv'T'  °'  ^^t*^  »  P"-^""""  '««». 
i"  thi.,  respect  I  must  observe,  tha  (can  ^.e  no  diffp^^  ?  ?  ""^  '"''  *'^"'»°''y-  And 
timony.  For  while  I  concur  in  the  Zittn  that  th?*^,!  '*'"^::  ''""*"  ■"">  °«>  '«"- 
trial,  i,  not  necessarily,  nor,  to  the  fulKntl  wh  •  -^  "'"*  °'  '  '""•*•'  '=»"«'J  <">  " 
party  calling  him  in  a  future  pn^ ,  n '^"  *?  ?'"''  "  "'{«°'  •d'"i»il'le  against  the 
called  to  prove  a  speciflc  f^^  i?3i«t  me  th^  T  ^  ?^'"  *""  "«'  "*"'«"  wa, 
tion  Of  such  fact  by  the  pa^y  I^-^^^  Z^^_  ^^  ^''^^.^-rZ:^ 


of  T    fh^'.i  1-  "a  {!*■"•  '.'^-  *  P-  324  (deposition 

63  t.;"'  r",Ji"  •"■nin-tion,  received)^ 
1^63,  State  v.  Gilbert,  36  Vt.  146,  147  («n  sd- 

1371 


mission  thst  the  testimony  of  «  witness  on  . 
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»lw»dy  said,  I  entirely  concur  in  the  poeition,  that  it  is  not  because  a  witness  is  calle.l 
for  the  purpose  of  proving  a  particular  fact  or  facts,  that  all  that  be  muv  say  becomes 
admissible  in  any  future  proceeding  against  the  party  calling  him.    And 'here,  again   I 
see  DO  valid  distinction  between  i-iwi  rxe  and  written  testimony.    It  has,  indeed,  lieen 
said,  that  a  party,  calling  a  witness  to  be  examined  in  court,  may,  in  many  iiisUuc'es  be 
Ignorant  how  far  the  witness  may  make  statemenU  unfavourable  to  the  party  calling  him 
while  a  party  using  a  written  deposition  does  so  with  a  full  knowledge  of  what  it  con'- 
tains,  and  after  full  opportunity  of  balancing  the  advantages  and  disadvantages  of  usi.iL' 
it.     But  It  must  be  borne  in  mind  that  the  party  in  the  one  case  calling  the  witness,  in 
the  other  using  the  deposition,  may  do  so,  not  only  without  the  intention  of  abiding  by 
all  the  witness  may  say,  but  with  the  deliberate  intention  of  calling  on  the  Court  or  jury 
to  dislwlieve  so  much  of  the  evidence  as  makes  against  him.    Just  as  at  Nisi  Prius,  a  party 
is  sometimes  under  the  necessity  of  calling  a  doubtful  or  even  hostile  witness,  in  order  t . 
prove  some  part  of  his  case  which  cannot  otherwise  be  made  out;  and,  in  the  event  of 
adverse  statemenU  being  made  by  the  witness,  seeks  to  induce  the  jury  to  n-ject  then, 
as  unworthy  of  belief,  or  as  contradicted  by  the  rest  of  the  evidence;  so,  in  tlie  case  ..f 
written  evidence,  a  deposition  or  affidavit  may,  under  similar  circumstances,  be  usc.l 
with  •  view  to  the  adoption  of  a  part  and  the  rejection  of  the  rest.     It  would  he  in  tl,.. 
highest  degree  unreasonable  to  suffer  the  party  using  the  evidence  to  be  affected  by  tint 
portion  which  he  may  have  repudiated  or  disregarded,  on  the  ground,  that  the  stateinentn 
of  the  witness  must  be  taKen  to  be  his.     Bearing  in  mind,  that  the  true  ground  on  wliicli 
such  evidence  is  admissible,  is,  that  a  party  seeking  to  establish  a  fact  by  evidence  in  a 
court  of  justice,  must  be  taken  [in  that  litigation]  to  assert  the  fact  he  so  seeks  to  pruv, 
It  seems  to  me  to  follow,  on  the  one  hand,  that  oral  evidence,  so  far  as  it  shall  appvir  to' 
have  been  used  to  establish  a  specific  fact,  will  [in  subsequent  litigation]  be  evidence 
against  the  party  using  it.  as  an  assertion  of  that  fact;  and  on  the  other,  that  writt.„ 
evidence  will  be  admissible  against  the  party  using  it,  in  a  subsequent  proceeding  with  -., 
different  party,  not  for  the  purpose  of  proving  all  the  statements  it  mav  contain,  l)ut  only 
so  far  as  it  shall  appear  to  have  been  used  to  establish  a  given  fact  o"r  facts.     It  is  no' 
because  a  witness  may  have  been  called,  or  a  deposition  may  have  been  used,  that  all  tli,. 
statements  made  are  to  be  considered  as  having  been  a.lopted  by  the  party  using  the  evi- 
dence.    In  order  to  render  this  species  of  evidence  admissible,  a.  the  assertion  of  a  par- 
ticular fact  by  the  party  using  it,  it  must  appear,  either  from  the  evidence  itself,  or  from 
extrinsic  circumstances,  that  it  wa3  used  for  the  purpose  of  proving  such  fact   .  .  .  lam 
not  insensible  to  the  inconvenience  that  may  result  from  the  admission  of  evidence  of 
this  sort.     The  evidence  may  have  utterly  failed  in  its  effect  in  the  original  suit;  tl,e 
fact  which  was  sought  to  be  established  may  have  been  disproved  by  other  evidence :  the 
decision  of  the  Court  or  jury  may  have  been  adverse;  the  party  may  long  since  have 
abandoned  the  ground  which  he  formerly  took;  the  production  of  such  evidence  in  a 
subsequent  suit  may  lead  to  collateral  issues  in  the  sh.pe  of  inquiry  into  all  the  circum- 
stances and  bearings  of  the  first.     Counsel,  too,  may  possibly  be  embarrassed  in  the  eon- 
duct  of  a  cause  as  regards  the  production  of  evidence,  by  having  to  consider  what  may  t.- 
ito  effecte  on  the  interests  of  their  client  beyond  the  present  proceeding.    But  many  of 
these  difficulties  would  obviously  apply  i„  the  case  of  statements  made  by  the  party  irre- 
spective of  legal  proceedings,  which,  if  relevant  to  the  matter  in  dispute,  no  one  can  deny 
to  be  admissible  against  him.     All  these  difficulties  exist  equally  in  the  case  of  affl.Iavit's 
and  depositions  in  bankruptcy,  both  of  which  have  been  held  to  be  admissible.    The  dif- 
ficnlty  in  w^hich  it  is  suggested  that  counsel  would  be  placed  in  the  .onduct  of  acau^.- 
becomes  reduced  to  a  matter  of  small  importance,  when  the  admissibility  of  the  .leposition 
IS  limi  ed  by  the  qualification  to  which,  in  my  view,  it  should  be  subject,  namely,  that  it 
can  only  be  used  against  the  party  to  the  extent  of  the  purpose  for  which  it  was  used  bv 
him  m  the  former  suit." 

1840,  Co//i>r,  C.  J.,  in  Hallelt  v.  Walter,  1  Ala.  686.  689:  "The  mere  filing  of  a  .le,- 
osition  does  not  license  the  party  against  whom  it  was  Ukeu  to  read  it  m  ao  admission 

12:2 


iP 


I  ut  on  to  postiH,ne  trial  »a»  admitted  «,  u^ 
m<,  BncMU.  Hulse,  7A.  4E.  454  (trovrrfo; 

....  r:hitr:-to''i-  ;:it^'-  -  - 

s.«n.e».„  Uinlcruptcy  agai,.,t  .7S  •  l."' 
.If  allowed. ..,  proving  act  of  bankruptcy,  tou". 
a  .  eK.,,t,oi.  made   b^  ,ge„t  of  defondm.rex 
.*ly  nt  def.mdaiit'i  instance,  to  open  bank- 


1" 


if  1048-1087]  DEPOSITIONS  ADOPTED.  .  i,,, 

the.n»lve,  f„„e.     Under  .ueh  dUC  h;:::?^ T"''  *?  "'"  '"**■"'•  «"  -™  t 
...g  .nade  an  adniiwion  of  its  truth.  ™  '  '"  J""'"*  ''•  "'""■K*''  with  hav- 

llltnrM        HK..        --        r    11  _ 

c«««  the  d«,K„itioL  »ei!;Se"ly  I'^Sr'    l"" 
ISO    iQ.;,  ,;• ,  ■  V>^y"^  »•  street,  23  U.  C  O  B 

885.  588  (deposition  on  affidavit  Ji'^d  in  iame  «; 
pnor  cause,  but  not  i-ead,  is  not     i  .,  .L^"    ? 
1863,  Wilkins  ..   Stid^'r,   S2  6  ,'"'23'r'°2  J 
riliS?  '*"'''^'"    •^'f*"''"'  Ladcallld  To 

rl^' .,•"'■*  "V  "«'™«nt  n.ode  by  hi.  wit. 
W3  r.''";^- "''  T'™'"''  "■""  •'  th«  t"me  "  t 

usW,     "«t"^A''"«?  depasition.   without 

t.»limony  not^e^/i^^d  ^''^1   nV  Tu'sTd^hlnr 

tirh'"airhe' wir',.'"''''*^''  '-  ^""'"nt  hi'nl  f 
«itii  all  he  was  willing  to  swear  to")  •  1899 

that  plaintiff  then  also  brought  a  wit^ss  to  tel^ 

&s::St'^r{^^'S" 

ua«ble  against  the  plaintiff  m  a  part  of  her  evi 

nfrlL^'^?^'  t""*"'""'  the  deposition  miy  be 

Kin  '5  CI  »  f"  ?»  T;.'  "f  ■  '-«''."  "i 
«n<«7  (  280.  '  '" '  ""*  •="««  "t'J 


™|*y  pro<:ee,lmg8j  the  de,K„ition  Vinir  ". 

•   "    &  H    ^ii  SE^SL'^f"  "•  BeniMconi.   1 
.  J  .  &  K.  341,  352,  360,  367  (action  bv  .1 

usni  hy   jwtitiouing  creditors  in  the  oueninir 

.ssu„  whether  Plaintiff  was  te  "To"  ?he  so{i: 

.  t  a  former  tria!  of  a  criminal  proceedingagabsj 

|Men.la,.t  on  the  now  plaintiff's  iufSio^  f^r 

.  tr..  |,a3»    plaintitr  had  alleged  himself  to  hi 

te.,unt  and  iefen-lant  had  put^  the  deLTtion 

:  r  ' ,-  "■?  "'""''"'•  ''-nyinK  plaint  Kn" 
an.y;    d,.,»,.„io„   admitted);   1845     White  r 

7'"'-'  ?  {'■  h  K-  128  (affidavit  of  plai  iVs' 
c  .rk,  nse.1  by  him  on  an  ii.terlocuto,^  mS 

PaZi"^  paving,  certain  fact"),  1861 
no  ,?)»„"■.  ^'W*'"'**.  11  C.  B.  459,  462  (to 
ITlf  ^  ?""«*"*  "f  the  derendit  in  an 
ao  of  conversion,  an  affidavit  of  D  on  th.? 
m<n,    use,     by    the  defendai  t  Tn    an  °,c Uon 

k^  Tvt  r,^-'  ""  admitted";  isis 
I'-Kit  r.  Birkbeck,  3  F.  4  F.  683,  686   tWswsa 

N.  «.  559.  4  B    i's    Si?^    "'■i"?"^"'  l""'"''- 


^^^S^SBlv^l 


f 
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by  no  possibility  could  it  be  treated  as  an  admission,  nevertheless  it  may  be 
offered  by  the  other  party  as  a  deposition,  on  showing  the  witness  decease,/  or 
oth.  nvise  unavailable,  if  it  was  taken  in  the  same  cause  ;  since  the  only  oh- 
jection  to  it  arises  from  the  Hearsay  rule  and  that  has  been  satisfied  {pust, 
§  1389).  Thus  the  particular  advantage  to  be  gained  by  succeeding  in  tront- 
ing  it  as  an  admission  is  tlint  these  restrictions  do  not  tY.<a  obtain.  (2)  Tint 
party's  «//e;ioe  during  the  giving  of  opposing  testimong  cannot  be  treated  as  an 
admission  of  its  correctness,  for  the  reasons  already  examined  (ante  8  107' 
par.  (3)).  V       .s      <-, 

§  1076.  Admlulona  of  Otb«r  Partiaa  to  th«  LitigaUon ;  Nominal  and  Real 
ParUea;  Repraaantative  Partiaa  (Xlxaontor,  Ouardlan,  ato.) ;  Stookholden; 
Joint  Partiaa;  Confaaalona  of  a  Co-dafandant  A  third  mode  (of  those  eim- 
inerated  in  §  1069)  by  which  vicarious  admissions  may  become  receivablo  is 
by  privity  of  interest,  i.  e.  a  relation  which  permits  one  person's  rights,  obliga- 
tions, or  remedies  to  be  affected  by  the  acts  of  another  person,  and  thus  a?s,. 
permits  resort  to  such  evidence  as  that  other  person  may  have  furnished  l.y 
way  of  admissions.  This  privity  may  be  of  two  sorts,  namely,  privity  (if 
obligation  and  privity  of  title.  Hut  first  it  is  necessary  to  distinguish  tho^o 
instances  in  which  merely  tlie  definition  of  a  "party"  is  involved.  l!y 
hypothesis,  an  admission  is  a  statement  elsewhere  made  by  the  party  ami 
now  offer.  ;  Must  him  as  inconsistent  with  and  contradictory  of  his  present 
claim  maot  •.  the  pleadings  or  evidence  {ante,  §  1048).  Who,  then,  is  tlie 
"  party,"  i.  c.  the  litigating  person,  whose  admissions  may  thus  be  now  turned 
against  himself  ? 

(1)  In  the  first  place,  so  long  as  fictions  were  copiously  employed  in  the 
formal  conduct  of  litigation,  the  admissions  of  a  nominal,  or  fictitious  party 
were  in  strict  logical  consequence  obliged  to  be  received.  For  example  —  the 
typical  instance  —  so  long  as  the  suit  of  the  assignee  of  a  chose  in  action  was 
at  common  law  required  to  be  brought  fictitiously  in  the  name  of  the  assignor, 
the  latter's  admissions  were  receivable,  as  being  those  of  the  party  himself  ' 
even  tiiough  they  would  Jmve  been  inadmissible,  if  made  after  assignment,  L 
those  of  an  assignor,  on  the  principle  of  privity  of  title  {post,  §  1035)  lint 
since  the  universal  reforms  in  procedure,  this  problem  is  no  longer  presented' 
although  even  before  those  reforms  the  spirit  of  judicial  progress  had  in  some 
jurisdictions  refused  to  recognize  this  logical  extension  of  the  fiction.*  Where 
however,  the  relation  is  not  a  fiction,  but  represents  a  real  relation  of  le.'al 
interest  — as  where  the  administrative  and  beneficial  interests  are  divided 
between  trustee  and  cestui  qwi  trut —  it  would  seem  that  the  admissions  ..f 
the  trustee  should  be  receivable.  Conversely,  so  far  as  procedure  still  per- 
mits any  litigation  to  be  conducted  without  joining  the  real  and  beneficial 


*  1798,  Banerman  v.  Radeniiis,  7  T.  R.  603, 
««8  ;  1833,  Oibaoii  a.  Winter,  5  B.  &  Ail.  98, 
102  i  1819,  Bulkley  v.  Undon,  3('oiiii.  76,  82; 
1838,  Johnson  v.  Blackman,  U  iil.  342,  348. 

«  1848,  Dazey  v.  Mills.  10  III.  67;  1868, 
Bhailer  v.  BamsteaJ,  99  Mow.  112,  127  ("  In 


moilem  practice,  at  law  even,  the  .idmissions  of 
a  party  to  the  record  who  has  no  interest  in  tk>' 
matter  will  not  be  perniitteii  to  be  given  in  evi- 
dence to  the  prejudice  of  the  real  party  in  inter- 
eat") ;  1846,  Sargeont  v.  Saigeant,  18  Vt.  371, 
876. 
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8on  to  whose  injury  the  crime  w«H?    •  '^'"*'"*'  /'ro*«c«<,b„.  the  per- 

statements  are  not^rec^^vablT*  excel  of"  '"  "°>"'  """  **  P"'^-  "'"^^^ 
as  a  witness.    So.  too  thf  LSS  //°""''  ^^  ^^^  °^  self-contradiction 

in  legal  inte^st,  in,  his'Lt^tt;!  K^ed  rsl"^'"'  ^^ 
corporation.*  receivea  as  admissions  of  tlie 

e.^iJXilS.:r7:i:  "T"'""''  -Padty-...  »«  trustee, 
ordinary  capacity  and  only  adm-.r'  *'»^'«P^««»^t've  is  distinct  from  the 
able ;  in'  panicuL  stSel  1^^^^^  '"  ^  '°™°'-  ^""'''^  «''«  '-eiv- 

sible."    Conversely   h^admfssrnsa^?^''''"''"'"^^"*'^"^^ 
receivable  against  Lim  as  a  par  !T„  r     '°"*°',°'  '^'  ^'^'  ^""^'^  »»*  be 
far  as  his  Aers  plam  in  V  ^"°"*'  '"^^''y-     ^9uardian.,o 

same  rules!?  blt\£?uni:f\  ^dTntr/^rf '^  "  "^'  ^°  *'^« 
the  litigation,  and  consequently  his  exirajudicll  ^T  ^"'"  """^  ""'^^  ^'''^ 
able  at  all.'  ^        extrajudicial  admissions  are  not  receiv- 

(3)  It  will  thus  beseenthat  in  receiviiKTtKn.^™-    • 

•    1TJQ     U- T.     .  _     


*  1/49  Hanson  v.  Parker,  1  WiU.  257  rap- 
ion  ...1  a  bond  for  the  benefit  of  D.  "D  i»  to 
beconsiaered  aa  if  ,he  were  really  i,  aintiff" )  ■ 

that  the  declarations  of  the  nominal  imrtym  the 
eoord  were  evidence  against  bin, ;  tnt  not "h"? 
he  Jedarat.„ns  of  the  real  party  iould  not  al« 

Cn^ff.r"'-''"^  >'  •818'  S""th  V.  Lyon" 
B,  Pfi*'  *"'""'  ''y  »  'I'ip-master,  for  the^n- 
fu  "^k!""'  ""r""'  °"  •  «I'»rtorcontnK.t ;  L  C  J 
tllenborouKh:  "AlthonKh  this  action  lain  ihe 
.m me  of  the  master,  it  is  broufiht  for  the  Cefi? 
of  the  owner ;  I  an.  therefore  of  opinion  thaVMv- 
h.n«  said  by  the  latter  is  adinUible  e  "deS?. 
for  he  defcndant ").  But  thU  would  not  nTes! 
Miily  be  the  rule  where  the  trustee  J  wrty 
q>n.»ented  an  entire  esUte  and  the  oeHiU^^ 

S!t8,  605.  It  would  be  ap|«rently  on  the  above 
pnn,  iple  that,  to  prove  kpUa  in  abatemtnt/^ 
non.j,.nder    tho  admission  of  liabiUtyTtC 

«  ',  ^Ik^  S;.|^"8»'°*.  M.  *  M.  45. 
loni    r    '      ''i'""'  "•  ^*"'«'  52  Ala.  411.  412  • 
190  ,  (.reen  P.  State,  112  Oa.  838,  37  S.  E  885  •' 

TV  \\?f'  ^""r'''". "  ^^''^'  "9  Ind-  896,  49 
«.   h.  351  (murdere.1  person);    1860.  Com    v 

ll'.**l."j   ^""■''-   '«  Mo.  515,  44  8.  w!  236 


man) ;  1902,  State  t-.  Deal,  41  Or.  437.  70  Pac 
634^  (owner  of  a  stolen  horse).  '  ' 


--    -.    ....u,  K,    iti    jno,    DID,  44 


voi.n.  — u 


(miudered 


1—  I  i-      —".-•"J  »•■!»  was  early  taken 
land  for  parish.inbabitanu  :  ISOeT R 
wicke,  llW578,685i  but  itwasrem.'diatcd  bv 
Anicncan  Courts  for  town-proprieto,^." ef  J^ 
J^^^fi^"  note  toQreeulea/on'Evidence,  I  «    75 

and  tife  tow"„'  "■*  '^'"^  °'  '^^  Parish^inlmCi  ant 
and  the  town-propnetor  was  diffirent  from  that 

tiJn'T^'?  ?'■?"''"''•'"  "'  «  private^  p^m 
iZ;  i*"*  "'""»»'»"  of  «  "hafeholder  cannot 

S™  .•     "^^  ^'""'•''  '8  Conn.  173,  180.     ThU  is 

"tS:'T898T4r«''[  r^"^"^  "ysuIi.uT  Wl" 
f™!!'  ?  '  *  *""'  (•"missions  of  a  mem  tier  of  « 
corporation,  not  receivable  unless  he  is  a^arty  or 

•  1823,  Plant ».  McEwen,  4  Conn   644  548 

unarlotteO.  4  F.  Co.  v.  Rippy,  123  n.  C.  656 
81  8.  E.  879  (executor  J  excluded,  nnless  con 
nected  with  the  •"ttlement  of  Se  MtatT-  X^ 
«*m.  doubtful, :  1901,  _Willian,,  :  "c^u.;,  '3? 

?J;^,  •  }y  ^"S-  ^"^  "Jministrator,  Wfore  a^ 
J»intment).  For  the  ra*.  of  eo^ecTto^,  ^ 
UgaUa,  etc.,   see  j»«i!,  1  108I.  ' 

262  ■  ""'  *^"''  "•  ""'*».  8  B'««kt 

PiJ!  682.''  °'''^°""  ••  ^-  ^•'  "  ^'••"  «8.  « 


J(i 


i'-Uf 
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u  confeuedly  a  d-tinct  person  B  do  not  become  receivable  as  admissions 
against  A  merely  because  B  is  also  a  party.    In  other  words,  the  admusio,.. 
^  one  eo.ptatnltff  or  eo-de/endatU  are  not  receivable  agaimt  anoUur,  merely 
by  virtue  of  hu  position  as  a  co-party  in  the  litigation.    This  is  necessarily 
involved  in  the  notion  of  an  admission ;  for  it  is  impossible  to  discredit  As 
claims  as  a  party  by  contrasting  them  with  what  some  other  party  B  has 
elsewhere  claimed;  there  is  no  discrediting  in  such  a  process  ol  contrast 
because  It  is  not  the  same  person's  statements  that  are  contrasted.    More' 
over,  ordinary  fairness  would  forbid  such  a  license ;  for  it  would  in  practice 
permit  a  htigant  to  discredit  an  opponent's  claim  merely  by  joining  any  per- 
son aa  the  opponent's  co-party  and  then  employing  that  person's  statements 
as  admissions.     It  is  plain,  therefore,  both  on  principle  and  in  policy  that 
the  statements  of  a  co-party  (while  usable  of  course  against  himself)  are  imt 
usable  as  admissions  against  a  co-party.    The  situation  has,  to  be  sure  ofUM. 
been  obscured  by  the  circumstance  that  the  co-party's  admissions  are  always 
received  against  himself,  and.  furthermore,  that  they  are  sometimes  receiyll 
also  agamst  the  other  co-party  because  of  a  privity  of  obligation  or  of  titl. 
on  the  prmciple  of  §§  1077  ff.>    But  it  is  not  by  virtue  of  the  person's  rektio,, 
to  the  litigation  that  this  can  be  done;  it  must  be  because  of  some  priyitv 
of  title  or  of  obligation,  which  would  indeed  have  admitted  the  statements 
even  had  the  declarant  not  been  made  a  co-party.     This  principle   l.n., 
recognized  by  the  Courts,  has  not  always  been  clearly  appreciated  by  the 
profession:  •     ^^r  j      <- 

tJT^'  ^A  ^;  ^""^t'  i"  ^f*  '■  *"*"'•  *2  Vei.  Jr.  855,  361 :  '•  So  In  trespaw.  where 
the  defendant.  «.y  be  found  «.verally  guilty  or  not  guilty.  .  witne«  msy  J^e  hea, 4 
one  scknow  edge  that  he  committed  the  wt  with  th.  othe4;  that  U  decisive  aLi^st  th 

:x,i  ^rrr™?'"""*  ^""' """  "••  ^-^^ »-'  --  ^  >  ^^^^ 

1809.  L.  C.J.EUenborough,  in  Ji.  r.  Hardwicke,  11  £«it  678,  585:  "Evidence  of  an 

other,  to  be  ootreepaMei,.  But  if  they  be  -Ublished  to  be  co-t«,pa«en.  by  Xr  on" 
retent  evdence,  the  deoUration  of  the  one.  a.  to  the  motive,  and  drcum.UncMofthl 

c^z.:;;.^:.^:'""*  "^"^  •"  ""^  ^  •^"'^-^  »«•  »"•-  -""'--i  ^^-^'  s: 

The  principle  is  particularly  illustrated  by  the  rule  in  regard  to  the  admis- 
sions of  a  co^/endanl  in  a  criminal  case;  here  it  has  always  been  conceded 
that  the  admission  of  one  is  receivable  against  himself  only;"  and  thus 


•  /.  e.  on  the  principle  of  $  1079,  port. 

.^.d^""^'  ^*^*'  '^i'  "•  "™»»-  *  Cow.  483. 
492  ( Wooiirtorth,  J. :  "  An  admianion  by  a  party 
to  the  recont  is  vriilence  ngainst  him  wlio  makea 
It ;  .  .  .  but  not  afiaiiist  otliem  who  hapiien  to 
be  joined  as  |iartie»  to  the  suit").  Otherwise, 
where  the  |mi'tirs  have  a  common  interest  indel 
pendently  of  being  joineii  as  rartii-s:  1903 
Fourth  Nat'l  Rink  v.  Albangh.  188  U.  S.  734| 

"  1864,  Tone's  Case,  Kelyna  18. 
The  ruling  m  Allen  r.  AU«n,  1884,  Prob. 
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248,  that  when  the  co-respondent  and  the  re- 
snondent.  ni  divorce  for  adultery,  Uke  the  stand, 
then  the  testimony  of  either  cannot  he  t.ken 
against  the  other,  if  no  right  of  croaa-examinaiinn 
IS  jierniitted,  is  erroneous,  being  based  on  the 
conmion-law  rule  forbiddinK  such  use  of  extra- 
judicial  admissions  of  co-defendants.  But  testi- 
mony on  the  stand  is  entirely  different  from  ad 
missions,  and  nothing  ,'an  prevent  a  witne.ss' 
testimony,  when  ere<lio|p,  from  being  used  to 
prove  any  relevant  fact  against  any  party.  Com- 
pan  f  916,  aiUe  (impeaching  a  co^lefenduit). 


ir.diT.!s:!Sin«  r:ft '"'"-'?  -^  •  '»^«»'^"  ■>. » » 

So  far  as  one  iK-rson  is  37"'  f?^*  .''•■*«»'!  Prlaelpia  and  Suret,  .to. 

tl-ere  is  eauul  real  fo,  .^^  I,!   St  hTm  ^K'^*'''  "'^  "'  »''«  °»''«'. 
as  furnish  evidence  of  the  act  w£h  cul   ^..  aJmwsions  of  the  other 

matter  of  principle  doea  thl  ^l\l\T  ^*'"  "^l"""^-  ^'''  ""'y  «•  « 
said  to  include  the  le^Tb  t^C^  a  mIt^r!;Vr'  '"^^  «"*'*'"  ""'^  »•«"  ^ 
is  chargeable  in  hi.  ohk^tioThTHe^^!:!  '""Tr  '"''^  '''"  P«"°"  »•>„ 
the  u«e  of  snch  evidencT^  Z  other  may  u/ni.hM  ''"  '^'''^  ''»'^«'=*  »" 
probative  value,  the  admissions  of  a^T  •  **°"'«^«'' «  »  matter  of 
ests  at  stake  will  in  generaTriikervC.r  n*  '""'^'^'^  '^'  """"^  *»»«'- 
There  being  an  idenUtyTf  LuMtJ^tur  ^^  ""''^^  "'  consideration. 
aflects  the  propriety  of  discredSL  o„„  ?' i     *'""  P*""'"'  "'^  °°«  ««  '«  »« 

When  does  fhis  privitTof  ob  Z"         ^  ''"'  statements  of  the  other, 
.lefiuition  by  the  sEuL  JetrrtK"    T"/  ^'''''"^  «  -"ter  for 
UeMce  assumes  whatever  is  otherwl^  ItJblLh  J  '?.     °t     ^''^  '"'«  «'  «''■ 
it  would  require  a  lengthy  aui  naTplnat  H    "*   ^"  ^"bstantive  law;  and 
conclusions  of  that  law  u^n  the  S  ™  ,>>  ^'"'""  '°  """"*"'  '''"  *^« 

r<ir  thA  iiau  Af  d  .. ^.-_  • 


.gainst  inta™.t,'r^:r,'i'7r  '"'•^'""-t. 
j^^^^es  .t  L,«  own  b,  reference  (ante.  H  1070. 

this  ?zt^t!o:,  reWeXTr"'-?'*  *° 

nmove  the   bar  o(  th.^'^T^'^"'^ 


»S«in8t  another  me.  Cv'T'^  ""C-  '™*»<'<~ 


^11  •  .  and  iUiZZ  r  "US  "  '."  •Jmi.aioD  by 
;,  ana  lUMtrate.  how  the  principle  involvea 


honrf">    TK- u  '"  ""  «>Dditon  of  the 

<*'"Vtd  laith  kit  anan,  •  i»oo  ^'""   "   fMnff 
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amined  in  order  to  distinguish  the  present  question  from  certain  genuine  rules 
of  evidence. 

§  1078.  8am«:  Acant;  Partam-;  AttorMy;  0«paty-8heriff;  ZaterpraUr; 
Husband  and  WUa.  (1)  He  who  sets  another  person  to  do  an  act  in  his 
stead  m  lujent  is  chargeable  by  such  acts  as  are  done  under  that  authority, 
and  80  too,  properly  enough,  is  affected  by  admissions  made  by  the  agent  in 
the  course  of  exercising  that  authority.  The  question  therefore  tunis  upon 
the  scope  of  the  authority.  This  question,  frequently  enough  a  difficult  one, 
depends  upon  the  doctrine  of  agency  applied  to  tlie  circumstances  of  the  caa,', 
and  not  upon  any  rule  of  evidence.'  The  common  phrasing  of  the  principle 
is  well  represented  in  the  following  passage : 

IMO,  Buchanan,  C.  J.,  in  Franklin  Bank  v.  Penntyliania  D.  i'  At.  S.  N.  Co ,  U  G.  Jk 
J.  28,  33 :  "  The  principle  upon  which  the  declarations  or  represenUtious  of  ao  s^tent 
within  the  scope  of  his  authoritj,  are  permitted  to  be  prored,  is,  that  such  declarations,  m 
well  as  his  acts,  are  considered  and  treated  a*  the  declarations  of  his  principal.  What  is 
so  done  by  an  agent,  is  done  by  the  principal  through  him,  t»  his  mere  instrument.  .S) 
whatever  is  said  by  an  agent,  either  in  the  making  a  contract  for  his  principal,  or  at  thu 
»  iiie,  and  accompany  I  ng  the  perforniauoe  of  any  act,  within  the  scope  of  his  autlioriiy, 
liaving  relation  to,  and  connected  with,  and  in  the  course  of  the  particular  contriiet  It 
transaction  in  wliicli  he  is  then  engaged,  is,  in  legal  effect,  said  by  his  principal,  and  a,\. 
niissible  in  evidence ;  not  merely  because  it  it  the  declaration  or  admission  of  an  aRcnt, 
but  on  the  groimd,  that  being  made  at  the  time  of  and  accompanying  the  oontriicl  or 
transaction  it  U  treated  as  tlie  declaration  or  admission  of  the  principal,  constituting  a 
part  of  the  res  yenit,  a  part  of  the  contract  or  transaction,  and  as  binding  upon  him  iw  if 
in  fact  made  by  himself.  But  declarations  or  admissions  by  an  agent,  of  his  own  author- 
ity, and  not  accompanying  the  making  of  a  contract,  or  the  doing  of  an  act,  in  behalf  of 
his  principal,  nor  made  at  the  time  he  is  engaged  in  the  transaction  to  which  they  nfer 
nre  not  binding  upon  his  principal,  not  being  part  of  the  re$  getlte,  and  are  not  admissil.l.S 
in  evidence,  but  come  within  the  general  rule  of  law,  excluding  hearsay  evidence;  Uinij 
but  an  account  or  statement  by  an  agent  of  what  has  pa.i.sed  or  been  done  or  omitted  to  Wt 
done,  —  not  a  T.art  ol  the  traosaction,  but  only  statemenU  or  admissions  respecting  it." 

The  most  difficult  field  in  the  application  of  this  principle  is  that  of  tortious 
liability.  For  example,  if  A  is  an  agent  to  drive  a  locomotive,  and  a  collision 
ensues,  why  may  not  his  admissions,  after  the  collision,  acknowledging  iiis 
carelessness,  be  received  against  the  employer?  Because  his  stateiuints 
under  such  circumstances  are  not  made  in  performance  of  any  work  he  was 
set  to  do.  If  he  had  before  the  collision  been  asked  by  a  brakeman  whether 
the  train  would  take  a  switch  at  a  certain  point,  and  had  then  mentiontd 
receiving  certain  instructions  from  the  train-dispatcher,  this  statement  nii^-ht 
I*  regarded  as  made  in  the  course  of  performing  his  appointed  work.  Nev- 
ertheless, such  problems  naturally  admit  of  much  speculative  and  barrou 
argument. 


•  Thf  best  of  the  earlier  exiKmitiona  is  that  of 
•Sir  W.  Oraut,  M.  R.,  in  1803,  in  Fsirlie  v.  Hast- 
ings. 10  Ve».  .Ii.  123.  I.or.1  Kenyon,  who  Iw- 
CHine  Chief  Justice  in  1788,  hail  set  himself 
ngainat  receiving  any  admissions  by  agents  j  and 
it  was  some  time  before  the  true  principle  was 


defined  and  accept«l.  For  a  collection  of  au- 
thorities applying  the  rule  in  Fairiie  v.  Il.ist- 
inip,  see  Wambaugh's  Cases  on  Agency,  447  If. ; 
1903,  McEntire  t>.  Levi  C.  M.  Co.,  132  N.  C. 
S98,  44  S.  E.  109. 
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complicated  by  the  appliiabfli  J  ^f "  ^ea".  '  e^^^^^^^^  "  "-""^ 

...ce  of  exctement  .«fore  the  declarant  had  "tin.e  to  ro„     ve  ,,    h.vent- 

lh.s  Herves  co„„„only  to  admit  the  immediate  statement*  of   he  il    d T, 

.ons  and  the  bystanders;  and  since  the  m«ch.ab„«,d  phrase  'mIT«" ^ThJ 

been  commonly  employed  to  suggest  the  limitations  o    t  at  Crsly  excSj- 

t.on.  and  hns  also  been  employed  (though  having  nothing  "  7>2Z7To 

.ks-gnate  the  scope  of  an  agenf.  authority,  it  is  natural  tlmt    „  W  Tllu 

sometimes  have  d.scussed  the  two  principles,  in  their  appHcat    aCr     way 

accidents,  as  if  there  were  but  one  princiDle»    Thn»  th.L  ^niiway 

and  unrelated  prii.ciples  involved  'nrtapptl  tVt^ ILrth: 

Courts  insis    on  krep  ng  them  apart,  the  bottei  for  tl  e  inte  iirrv.w 

nient  o  the  law  01  evidence.     Practically,  the  resulu  of  the  tw,f,,  i .    pi      .^ 

application  are  decide.Uy  different ;  for  upon  the  principle  of  the  Helrsay  ex- 

e  .tion  such  statements  may  (if  admissible)  be  revived  against  eUl  ^'1 

but,  on  the  principle  of  agency,  against  the  employer  only;  m„r  oler  w  en' 

nfrored  against  the  employer,  the  limitations  of  U.e  two  principles  woLld  b^ 

r/ie^vXr^  more  favorable,  in  others  less  favorab.e'to  tifell^ttS 

Upon  the  application  of  the  principle  to  specific  instances,  it  would  lie  usp- 
le.,  here  to  enter,  for  only  the  rules  of  the  substantive  law  of  a.^cy  a^ 
involved.     It  may  be  noted  that  the  /a.i  of  agency  must  of  couri^b"Tor- 

"Brien.  119  U.  8.  99,  7  8„p.   118  •  1893   i  i,!"      ?,;„,  V   «'  V*"?!  "''i^'Polit""  N«fl  Bank  r. 
d«b,rg  V.  Mining  Co.,  9  Utah  163  33  Pac  892'      fsii'  ?  '   '*i"'*'r.'''-  ^K^'  '^  N.  W.  28 ;  k'an.  : 

t«o  |,rinH|.l«,  Hee  Bluckinan  ».  West  Wv  *     Mhl   iii   A  p'      y-.  n'"  '■  """''  "•  "'"-"h*". 
S.  I!.  Co.,  68  N.  J.  L.  1,  52  Atl   370  (IsnaT^  A.     ■        4-  ^  i'S  V*  <'"'"''  l"-™''l>'>'t) :  1897 

•  The  following  i»ci;.,"me«Iy'L'„\7Lnt     t''?T'Ji*ml  A.cH  "■  't'";"'  't't  '««• 
iK-isions  in   varioua   iuri>i<)iprinnu    «.».i.i.  V,     ;     .    •  "'''°'  "'c""«'n   1.  &  S.  K.  R.  Co 

.m>n,ill„,,Xn;:-'J/«        89,''p*LtrL^^^^^^     T  ^?"  fA'i' 5-""i!-  '"•5=i''"'^-  "  ;  K,.im. 

Cor.,Noir,,07Ala.l4Vl8'^:266;'p*'c:J^      '---' J  *  N-  R.  Co  ■•.  F.lli.  97  Ky.  330.  30 

(.WeCo  p  Bmntley,ib.683,18So.321:  1897       a    w    ,«o'.\%  r'*"  T:  ^'-ry 

m.  21  Ho.  l«3i  -4r*..-  1893,  Fort  Smith  Oil 
hu«  •.^''"'*'i  *'  '*'■''•  '««•  '?».  24  S.  W.  106; 

L.'  1    .Main's'-'  '*»'•  "*•"■"  -•  FmitCo. 
ll'b  (  al.  441,  39  Pac.  S.M  ;  189.1,  Mutter  r.  I.in,; 

.    \l7)  ,    i  r/.^'^r'""-  '<•**=  !«»«•  M-^«o«an 
».  .M,I)on„,|    in  „|.  57^  43  p„^.    ^,3 

Il-nrne  ,-.   DeVoung,  119  id.  670,  .12  Pac.  150 

--,•.     „^i'-  '®''  ""■'  188«.  K'OKK  ».  R   Co 
'1        loo^'f  ^  '  *^"'  *«'""'"'  R^'""-  "  Ki";' 

ivnn\vlv;nlaCr.:Bri,l«eCo*mnf  8^^^^^^^^     n"'"'   "i-  "   ''"",•  "«!   ^^«*'- '    I902.~So„rh 
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■\  ^-  ^P/'J^r-  ''^''"  '^'""'^•"Kin.l.mng'h. '  - 
Kl.-  .34  8.   W.  6S8:  1898,  E««t  Tenn.  Td. 
to.  p.  Siniinii,  99  id.  404,  36  S.  W.  171  •  igoj 
Oraddy  v.  Trl.  Co.,  -    id.  _  ,  43  8   W   488  ■ 

H^i}  "i,?  \^  ^"-  '■■  «■"'"'•  '01  tl  li)4.  30 
?.■  Y-^P'\^'^-  "^'''  Cooley  V.  Norton,  4 
o,""?;  X?  'J^'^^-  "'■"'•V  "  8teven«.n,  169  Mass. 

K.  Co.,  104  Midi.  147,  62  X.  W.  171.  jggr 
Andrews  c  Min.  Co.,  114  id.  375,  72  N  W  242 '• 
1898,  Mnxson  i...  R.  Co.,  II7  id.  218,  75  N.  W.' 

'4r  ;.,^*"?;  ''"'"'  "•  Sl'eiigler.  -  Miaa. 
-  .  23  So.  33  ;  itmit. :  ]8ii8,  Wilson  v.  Sax  21 
Mont.    374,   64   Pac.   46;    AVA,-.  .■    1902.   Sonth 
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how  evidenced  h^on  tkt  aU$g»d  agtne$  dtelaratum$  can  be  noeiTed  u  admii- 
nione  j  and  therefore  the  um  of  the  alleged  agent'*  aMertions  that  he  is  agent 
would  for  that  purpose  be  inadmisaible,  aa  merely  begging  the  very  que«tion.« 
NevertheleM,  they  might  be  re  'ved  provisionally  as  verbal  acU  (pott,  1 1770) 
indicating  that  he  was  acting  »-.  -nother'e  behalf,  not  his  own,  leaving  it  to 
snbsoquent  proof  to  esUblish  his  connection  as  agent  with  the  present  party '' 
It  may  b*-  ndded  that,  conformably  to  the  general  doctrine  (a«fe,  |  4)  i,v 
which  the  rules  of  evidence  are  no  different  in  criminal  oases,  the  admis- 
Hions  of  an  agent  may  ciually  be  received  in  a  erimtnal  ekargt  against  the 
principal  But  whether  the  fact  thus  admitted  by  the  agent  would  suffi.  o 
to  charge  the  principal  criminally  without  his  personal  knowledge  or  con- 
nivance would  depend  upon  the  particular  rule  of  criminal  law  Involved* 

(2)  An  attorney  is  an  agent  to  conduct  litigation  ;  his  admissions,  there- 
fore, are  under  certain  circumstances  receivable;  this  application  of  the 
principle  has  already  been  examined  (anfc,  §  1063). 

(3)  A  partner  chftI}{e^  the  partnership  by  virtue  of  an  agency  to  act  for  it ; 
how  far  his  admissions  are  receivable  depends  therefore  on  the  doctrines  of 
agency  as  applied  to  a  partnership.^ 

(4)  The  use  of  the  admissions  of  a  deputy  Atriff  against  his  sheriff  seems 
to  rest  on  an  application  of  the  theory  of  agency.* 

(6)  A  huthand  or  wife  may,  in  the  ordinary  way,  become  an  agent,  one  for 
the  other,  and  the  agent's  admissions  are  then  receivable.  But  the  mere 
marital  relation  does  not  of  itself  make  them  agents.* 


'If 


•SJ 


».  RumII,  118  id.  M4.  31  8.  E.  MI ;  18S8, 
Albert  ».  Iiu.  Co.,  122  i<l.  »2,  30  S,  K  S27  ;  Or. : 
18M,  North  P.  Liimlwr  Co.  v.  W.  "  M.  L.  *  M. 
Co.,  2»  Or.  219,  44  Pk.  288 ;  1897,  Kirrt  Nu'l 
Bank  *.  Linn  Co.  Bank,  30  iil.  296,  47  Fta.  415 ; 

1897,  WicktorwiU  ».  Ins.  Co.,  81  id.  Wf-,  81 
Pm.  76 ;  Pa.  •  1895,  Shafer  ».  I^cock,  1  =8  P«. 
497,  32  Atl.  4«;  1894,  Oibunon  r.  Mill  >  Co., 
174  id.  389,  34  Atl.  583 ;  S.  D. :  1898,  E»*ey  v. 
BinnlMum,  9  a  D.  174,  68  N.  W.  290 ;  Tex.  : 

1898.  Hoostoti  E.  *  W.  T.  R  Co.  v.  Csmpbell. 
»1  Tex.  651.  45  8.  W.  2 :  I/.  S. :  1886,  Stwro- 
bo«t  Co.  V.  Brookett.  121  U.  8.  687,  649,  7  Sup. 
1039  ;  1893,  Loui»rille  t  Jf.  R.  Co.  v.  St«w«rt,  9 
U.  a  App.  564,  6  C.  C.  A.  147,  56  Fed.  808 ; 
I8»5,  Kelson  r.  Bank,  16  C.  C.  A.  425,  69  Fed. 
802 ;  1894,  St.  LotiiskS.  F.  R.  Co.  v.  M'Lelland. 
10  id.  300,  62  Fed.  116;  Utah:  18H8,  Lin- 
derlwif  V.  Min.  Co.,  9  Utali  163,  33  Pac.  692 ; 
1897,  Moyle  v.  ConKng.  Soc.,  16  i<l.  69,  50  Pao. 
808 ;  Ka.  :  1895,  Rensch  r.  C»\,\  Storage  Co  , 
91  Va.  634,  22  S.  E.  3.18  ;  1898,  Norfolk  k  C. 
R.  Co.  ».  Lumber  Co.,  92  id.  413,  23  S.  E.  737  ; 
189.'(,  Jammison  c.  R.  Co.,  ib.  827,  23  S.  E.  768. 

*  Thu  u  never  diiiputed,  except  by  thoae 
nttomrya  who  hare  to  receive  their  legal  train- 
ing at  the  hands  of  the  Supreme  Conrt :  1900, 
Jouea  V.  Hnrrell,  110  Oa.  373,  35  S.  E.  690; 
1899,  Norberfj  v.  Plummer,  58  Nebr.  410,  78 
N.  W.  708  ;  1897,  Union  O.  t  T.  Co.  t..  Robin- 
son, 24  C.  C.  A.  650, 7J  Fed.  420 ;  1898,  Ornmry 
V.  Looms,  19  Waih.  6»»,  64  Pao.  88.    Of  coditc 
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thii  doe*  not  pravent  the  alleged  agent  fmm 
UMyfying  upm  ths  datut  to  the  fact  of  hin 
agency  ;  for  here  hia  testimony  ia  not  offered  im 
an  admission :  1898,  American  Expr.  Co  c 
Lankford,  2  Ind.  Terr.  18,  46  8.  W.  183  ;  18!'7 
Wioktorwitx  r.  Ins.  Co.,  31  Or.  669,  61  I'sc  Tj' 

•  1899,  Parker  v.  Bond,  121  Als.  629,  25  .><o' 
898 ;  1898,  Nowell  v.  Cbipnwn,  170  Moss.  310 
49  N.  E.  631. 

•  1806,  Lord  Melville's  Trial,  29  How.  St 
Tr.  660,  765,  quoted  aiUe,  f  4  ;  1880,  K.  v 
Downer,  14  Cox  Cr.  486,  489. 

•  Some  of  the  complicated  pmhlems  here 
arising  are  discussed  in  s  note  to  Oieenleaf  on 
Evidence,  15th  ed.,  I,  1 112. 

Whether  the  sdinissions  of  a  partner  made 
q^MmolHtim  are  receivable  against  the  others, 
has  been  a  much  controverted  iioint,  pmbiiiu 
deeply  into  the  theory  of  partnership  ;  the  negs. 
tive  answer  was  msde  by  Siwiicer,  C.  J.,  in 
Walden  ».  Sherburne,  15  Johns.  409  (1818); 
the  aflinnstive,  by  Wilde,  J.,  in  Cady  v.  Sliep. 
htr>i,  11  I«ick.  400,  407  (1831). 

•  1833,  Snowball  r.  Ooodricke,  4  B.  *  A.I. 
641  ;  except  so  far  as  by  custom  the  sheriff  (hy 
reason  of  his  bond  of  indemnity  from  the 
deputy)  is  treated  ss  merely  the  nominal  pnrtv, 
in  which  case  (on  the  principle  of  |  1076,  an/V) 
the  deputy's  admissions  are  receivable  witlioiit 
limitation,  aa  being  those  of  the  real  party 
1816,  Tyler  r.  Ulmer,  12  Mass.  183,  166. 

•  The  caiai  in  collected  pod,  1 2238  (marital 


fi  i04».iotrj  nrvm  w  obuoatiow. 
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miuions  of  a  co^oMpinitor  mav  h*  ..«^  ""■*"'«>''  («»«.  S  1077)  the  ad- 
ii.  .  .  .  II  ll»™mHr«,l,ToVSi 'S^f.,'.'!!.'  "'  "  "  """'I'  K'tl'IpM-l  In 


P""".  ■"  «ntt.  If  MS,  811.  ^    "•'      fa^-  ^- •"•.  •»•'  «•-.  iw.  ««  H.  K.  404  ■ 

.  Th*  5>"o«ii.g  lut  of  cu«.  inclad«  onl,     i,^:  ^^8 »«  ^^  "' Jf"; ,'"• «  N.  K.  48i 

W  N.  W.  5UI/I .  i/«  .  «o»K    t»__.  ^    —.  .  •    ""t 


M8.  »»  Pm.  ai»  i  ry  ■  1898.  Twyman  ,.  Cob.. 


25  1(1.  1  <it  ptuim  ;  ISir,  K.  ».  WatMB    «9  1,1 

?;««•  u*";  **•  ••  i*""*-  •  ".  k  Aid.  6,  <6  J  ^fa^'. 
J9«,  Hunur  ..  8UU.  US  AU.  77.  81  So.  «6  • 

IWt,  (  ollini  ».  8ut«,  —    1.1.  _  .'j4  8o  MX 

m«  w?fi?'  ^"c"*""  ••  ^'"^  20  A'k  2lS;  m : 

1899,  WilIU  ».  8ut«.  87  id.  284,  64  a  W  211 
</..•  1898,  People  r.  OWh.m,  111  C.l.  eis "4" 

-'■i.''^'  '?»».  P«>P'«  »•  Winter.,  lis  id.  m 
2io  «Sp°*',k,"*!S',''~'''«  ••  R'ijIV.  181  Id! 
1^1,   Sim"-  ?5'  i.*^*^"-  •■  "''•  8»'<"'J«f  »•  Peo^ 

i- ,    .,"'"•  *'•  **  i  "8*.  Crawford  r.  PeoplT 

•.  ri,„m,,«,„,  69  Conn.  720,  38  Atl.  888  '.^  * 

898,  MMcer  ..  SUte,  40  Fl..  218.  24  si.  154  • 

ii    ]r'mf  «"••  S'«'*i»<»«0«-  872.  82  8. "• 

J-f^'   l»on"'   '"  'i   '>»•   «'    N   TSSS; 
»  E.  1 ;  Aran.  .•  1898,  Sut*  r.  Rogers,  64  Kin 
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V    7'        ir\T  '  '"  8-  W-  »W  ;  AV»r.  •  1897 

S^  «?S5  '•  ^'•?'  -   "■  -    »8  N.  W.  iSiJ  I 
1908,  O  Brien  ».  StRte.  —   id   —     g«  tj   w 

r.  P«.pl..  66  N.  y'm6    676;  U»7f  P«pfe  7 
1896,  Bute  v.  Turner,  119  N.  C.  84],  26  8  K 
P^p'   A«     ??L*'2*"  "•  M««[one,  82  id.  208  61 

4V  8.  C.  418,  27  8.  E  462  •  r«ii«   •  1B07   n      ' 
•ell  r.  SUte  M.rt  *  Y  147! iS'-'  lm'vl2i 

26  8.  W.  436 ;  1892,  LogM  .,  U.  8..  144  U.  b! 


.\r\n 


■lajlJ^ 
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In  ciiftaln  MpMto,  howevtr,  th«  toIm  of  cvidanc.  ■ometimei  ooma  to  be 
involved,  and  a  f«w  di.criniinationt  miut  be  not«d     (•)  The  Mnenl  prin- 
oipl*  .(recting  the  order  of  tnd,»e$  leave.  U  uUimitely  to  be  controlled  bv 
the  trial  Courta  di.cr.tion,  aubject  to  oeruin  provi.ional  rulea  whioh  obtain 
uulM*  apecial  con^idurationa  overthrow  them  (p.>,t,  f  1867).    In  the  pre«eiit 
application,  tho  rule  for  conditional  relevancy  {pot,  |  1871)  naturally  a,,- 
plie. ;  1.  *.  the  atateinanU  of  A  being  rtoeivablo  ngainat  B  on  the  hypothcU 
thit  A  and  B  have  conipired.  aome  evidence  of  tlie  conapirac y  mu.t  ordi- 
imnly  be  furnished  before  offering  the  stotomeut.  of  A;  in  a  given  caw  th« 
trial  Court,  discretion  may  relax  thia  rule*    (A)  Where  the  alletted  con. 
•piracy  wa.  carried  into  effect  by  the  acU  of  a  mob  or  other  riutou,  amM„ 
the  defendant  whow  instigation  and  leadership  are  proved  become.  linbiJ 
for  the  mob's  acU.  and  thus  the  conduct  and  statemento  of  any  and  oil 
persons  in  the  mob.  whether  identiflod  or  not.  become  a  proper  subject  of 
consideration ;  and  a  field  of  somewhat  indefinite  extent  is  opened.*    But  in 
such  case,  the  utterances  of  members  of  the  mob  or  of  bystander,  may  al«., 
bo  receivable  (under  an  exception  to  the  Hearsay  rule)  for  other  purp,M,.H 
{poit,^  1729);  and  accordingly  the  precise  issue  and  object  of  the  evideuo, 
ttiun  be  discnminated.    Ebewhere  (poU,  {  1790)  a  summary  survey  i.  taken 
of  the  various  questions  that  may  arise  in  this  connection.    («)  That  tlu- 
eo>^fe$.Aon  of  a  principal  i.  admisaible.  on  the  trial  of  the  aece^tary,  to  evidonc^ 
the  commission  of  the  crime  by  the  principal,  seems  clear  on  the  present 
principle  supposini,  some  evidence  of  the  defendants  co«pemtion  to  be  first 
furnished.*     But  whether  the  ju,lgnuM  of  canvicCon  of  the   principal  's 
receivable  for  the  ..me  purpo«j  depends  on  the  doctrine  of  the  effect  of 
judjjments.* 

(2)  The  admissions  of  one  joint  tortfeaior  are  receivable  against  another," 


M8.  »p9,  U  gnp.  SI  7;  18»3.  Brown  ».  V.  8., 

U  8  15»  i.l.  8P0.  16  ^iip.  125;  189«,  Wiho« 
r.  U.8..  163  id.  «3-.'.  16  S.ip.  1127,  ni>7  ;  iws! 
Ooiinectirut  M.  L.  Inn.  Cc  ..  Hillmon,  188  id. 
«08,  «8  Sup.  291 ;  f/toA  •  18V8.  Suta  ».  Kilbarn, 
16  Uuh,  187,  62  P«c  277  ;  Wm*.  .•  1896,  SUU 
».  McCanii,  1«  W»»h.  249,  47  P»o.  44S,  49  Pae. 
310. 

It  ii  immnterUl  that  the  deeUnnt  bu  bcra 
•cqnitteU  of  the  chiirae.  for  th>t  jndsment  doet 
not  affect  the  trUl  in  hand  :  1898,  Holt  v.  State 
89  Tei.  Cr.  382,  46  8.  W.  1016,  46  8.  W  829 
(repudiating  the  obiter  dictum  in  Oerer  ».  8ute. 
»7id.  898,  80  8.  W.  1071). 

■  Tjie  ca«ei  vary  raorr  or  leaa  in  their  itato- 
ment  of  the  rule :  1820,  Tlie  Qneen'i  Caae  2  B 
*  B.  803  ;  1839.  R.  v.  Front,  4  8tato  Tr.  ».'•  tS 
829,  244  ;  1848,  K.  ..  Cuffey,  7  id.  467,  476 
1888,  Pamell  CommiHeion'a  Procoedinss,  9th  dav. 
?'"'?„5*R-  P*-  *•  P-  3<  :  1899,  PeopVe  v.  Comb: 
ton,  123  fcaf.  403.  66  Pac  44  ;  1898,  State  v. 
Thompson,  69  Conn.  720,  38  Atl.  868  j  1903. 
State  r.  B<ilden,  10!>  Iju  484,  33  So.  571 ;  1902 
Com.  V.  Eojjera,  181  Maag.  184,  63  N.  K.  421  '• 
1897.  Stata  e.  May,  142  Mo.  136,  43  8.  W.  687  I 
1902,  Cohn  V.  Saldel,  71  N.  H.  668,  63  Atl  800  I 


]fE'  »'•'•  '■•  *•<»"•  »'  Or.  65.  48  Pac.  4«S 
W02.  State  r.  Prater.  63  W.  V»   Hi,  43  . .  K.' 

bJ,",*'-  2-.^'  """'•  '  8  **''••  6.  •«!  1821. 
KMirord  ».  Birley,  1  State  Tr.  ».  a.  1071,  11.17 

8  Starli.  87  (Iwtlery  in  diaperaing  ■  mob ;  wlici'. 

tatlona  by   |.«rmna  preaent  to  othera  to  Join 

tham,  admittol);  1843,  B.  ».  O't'onnell,  /S  i,| 

1.  844.  363,  376  (aeditiout  aaaembly  j  inwrip! 

™^»"  •"  ""'•   "»">"«l»  which  the  iwrwiM 
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.  v-  admittr.!  aa  a  part  of  ita  conduct ;  n. 
nrnrka,  hm  iiereona  about  an  hour  after  the  mint- 
ing, excluded  ;  document  ciretilated  in  Viirimu 
pottiona  of  the  meeting,  received) ;  1881,  f.irr 
r.  State,  i!  Arlt.  99.  108;  1864,  Bronnan  v. 
People,  16  III.  511,  615  (murder  of  8.  bv  u 
rrowd  of  men  .Hnong  whom  waa  the  defcmlaiit  • 
iodicatioDa  of  the  crowd'a  pur|MMe  in  pur«ninJ 
8.,  admitted  to  aacertain  whether  they  had  a 
common  jiurpom'). 

*1899,  Howard  ».  State,  109  Oa.  137,  31 

fio  ..'2°  ;.,""•  ^'''•'"  '•  8««»«'  103  Temi. 
648,66  8.  W.  1107. 

•  See  aome  caaea  collected  poit,  1 1.38S 

•  1809,  R.  V.  Hardwicke,  U  Eaat  678,  SS.-i 
(aee  quotation  nipra,  |  1076 ;  and  aome  of  the 
civil  eaaaa  cited  tupm,  not*  1). 
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on  th.  ume  principle  ud  with  the  Mm.  limlution.  ..  th<m  of  con.«ir.t«« . 

tl.«««fonewhoi,priv;i„'ob,UuoM«J^^^  h"  """'  '""""»  " 

^^Ti^siirz^ 

Mh  principle  .„a  ^.ic,.„  .«?r;:;Xa^«r:Sr;r^^^^^^ 

»  per«m  loU.re.Ud  to  d«ol.r»  Ih.  oonrr.«T!;.  »•«'•  object  of  .11  jriM.,  »n.l 

belter  hU^itl.  b,  to.n.f.rlVttr,lJC  r  K  ^       'l ""  •^'"»'' '  '»'  ''"  «""""'» 
U.  The  [oM.er]  p.rty  like.  bU  de^^l.rUion   t^.ter     iVm.",  f"""  """  '    ^''*  •"•"'' 

the  .leclantion.  or  .dinlMiont  of  tb.  n!rt.  t!^ ?i.  ^.  *"»•»"'»•'■  "»••'  '»  on.idere,! 
whom  h.  cUim,;  .„  r^^Zii^U  ST^^  u  ^J  u7u  f^  "•**  'i^  •"""  "'"»•' 
th.y  .h.ll  he  received  In  evidence  m  th^ h^^\hJ^  1.  In  ^  "  "-''""'«»  tl«t 
•nd  «U.  end  .!«,  the  declar,tlo„r«^dlu  oro^he™  tTwh.ch  h.T"  *  "''''  "«'"''»™»i'»'^ 
w  f»r  M  the,  afford  eny  preeuniotlon  B^l^.t  hi™      i.  .7  i.  J'  P""^'  »'•  e''---'-'. 

tn  .dmi..lon  of  .ny  fuo7or  Zh  LuTnd  L      '.T''''''";  '^^  •'•"'•"'i"""  .mount  to 

himielf  (which  I  <lo  not  underetand  to  uil.^LvlT"  *  '  1  "'•  eo"'"*'!"""  of  the  party 
.dmi«ible  .Tidence  of  Vnytet  "j^^ti^  b,  ,1?i''ri!':'^*  '^"  '""•'''•'^'  «~^^"' 
<«.nc  to  prove  It.  notwIth.U^  nj  the  c^.f^il^th^  i^'Jh"!."^ ^  *':""  '"  •^'• 
witnetM.  were  present  who  could  .11  Jl.i^.  •.  V.  "°'*  ^  *"  "'"'*  »''»'  '"'"'y 
might  .11  epp«ir1^  bet  t^lrihol' M.  ?■'•'"":'  "'  '"'"•«'•»-•'«'.  "J  who 
h.ppe.i  to  b;  offered  in  evidenoe  Z^nU^H*       .!  *""r ''••"  '""h  confe«.lonK  »hould 

.dmittingtbeco„fJon'ordr.X«of  th.'^JJ  °"^'"5  """■•     ^'"*  "•"  ""•  «>' 

other  worS  Mwe.::L^^rh Lt  f'\:.'rL\\rivit%t^^^  !i"V""-  "?'  '" 
privity:  privltr  in  blood    m  h.t.^„  i.  .  '"  *  P""'!-     There  ere  four  gpeciei  of 

LJn  LJo^  end  ::i„tor.^r:hTint^^^^^^^^  '"  repreeent^on.  «, 

between  the  CommonwealtoitLheVt  e^d  thV«  J^^^T^-       '':''^^^    P""*^  '"  '•^''-  " 

privity  of  estate;  «,d  privity  inTtlL  «  Jltl!!    .k   ^'"*  '"'  TT'  "'"""■»  '"«'<1  <" 

the  ie«e.  vendoV  «.d 't.::!!"!';,- r"^  d^e  X^r'  '''  I^Z'  1^'  ""^ 

o7:-:r;;'r,rbTrp-irir^^^^^ 

evidence  egeinat  their  devW  1^!-  ^  ^     intestates  are  uniformly  received  in 

■Kwns,  uwir  aevieees,  legatees,  heirs,  and  next  of  kin,  so  as  to  elTeot  the  «•♦-*- 
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which  have  pan«d  to  th«m.  PriTtet  in  esUte^  taeh  «.  rendee  and  rwidor.  aMign««  ,n.l 
aMignor.  .tend  upon  the  wme  footing  in  thU  reapect  to  each  other  that  privi«,  i,,  bloo.1 
do.  I  know  of  no  di.tinct.on.  That  which  i.  binding  upon  the  vendor  will  generallv  iJ 
equally  «»  npon  h«  vendee;  and  whatever  would  have  b«,n  adraiwible  Z  evideVc. 
againrt  the  former  onght  not  only  to  be  «,  against  the  latter,  but  ought  to  have  the  8,.„.e 
effect  too.  .  .  .  Urd  Kllenborough  ha.  given  the  true  rea«>n  of  the  rule  for  admitting 
the  declarafon,  of  a  ,^.rty  in  evidence  wher*  he  .ay.  it  'i»  founded  u,K,n  a  rea«onahl!: 
l.res.,mptmn  that  no,«.s.m  w,II  make  any  declaration  against  hm  interest  u.,le.,»  i,  l,o 
fou„u«d  .n  truth.'  If  true  when  made,  and  the«,fore  niceivable  in  evidence.  hi»  «.lli„K 
or  dwposiag  ol  the  property  afterward,  cannot  make  hi.  former  dL-clamtion.  in  respect  to 
It  nntrne.  nor  furawh  any  reason  that  I  can  perceive  which  onght  to  derogate  from  i,s 
character  as  evidence.  But  I  cannot  avoid  believing  that  a.  long  „  the  great  object  of 
niceivrng  testnnony  »  to  aid  in  and  to  promote  the  inveatigation  of  truth,  the  decia,  alio,,, 
or  admi«i,ons  of  a  vendor  or  assignor  against  hi.  interest,  made  before  the  sale  or  assi,,,,. 

TJlT  T  T?-  •"'"'' ™""^  ""•""*  "^*'*^  '"  "''*•'"'»  »«»"'="  his  vendee  or  as. 
aignee  han  the  testimony  that  would  be  given  by  .uch  vendor  or  a«ignor  himKlf,  if  ,l,e 
partyclaiming  in  opposition  to  his  vendee  or  aMignee  must  be  compelled  to  report  t^ 

181.3,  Messrs   Cowen  and  Hill,  in  Note,  to  Phillipp.  on  Evidence,  No.  481,  p.  64  J 

Hil„rr""  "^  '^^^  V  ""^'*'*  '"  ""•  •""*  P'°P«'*y'  •^terward.  coming  to  another,  l,v 
de«!ent,  devise,  right  of  reprewntotion,  Mle  or  assignment,  in  •  word,  by  any  kind  of 
tranafer,  whether  it  be  the  act  of  law  or  the  act  of  the  partie..  whether  theLgct  of  til' 
toansfer  be  real  or  pen«nal  «,t.te,  corporeal  or  incprporeal,  choM.  in  poMcion  or  cl  o^ 
in  action,  the  succes«,r  is  said  to  claim  under  the  former  owner;  andwhatover  he  ml 

ndm.„,be  against  hi.  8ucc«»or  claiming  from  him,  either  immediately  or  remotely 
.1;  '"''■"'"'"»■"»•  't  "'•k-  no  ««»«">"<»  whether  the  declarant  be  alive  or  dead;  fo 
though  he  be  a  competent  witnew,  and  prewnt  in  court,  hi.  admission,  are  receivkbl 
Ilus  doctrine  proceed,  upon  the  idea  that  the  present  claimant  stand,  in  the  pl^of  t  e 
person  from  whom  hi.  title  i,  derived;  has  taken  itcua.  onere:  and  a.  the  pnrfe^sw 
m^ht  have  Uken  a  qualified  right,  or  sold,  charged,  restricted,  or  modia^  I^tZZ 
right,  Kd  as  he  might  furnish  all  the  nece«ary  evidence  to  show  iu  state  in  hiTo  „ 
hand^  the  h»w  wi  1  not  allow  third  penwn.  to  be  deprived  of  that  evidence  by  an,  act  o 
transferring  the  right  to  another."  '      ' 

This  principle  is  to-day  nowhere  denied.^    But  ite  recognition  was  slow  i,. 
coming.    Of  the  fundamental  and  common  doctrines  of  Z  law  of  evi  lei 

periodTsSO  '  S  Tl  u    '"''"'  ^"'^''^'"^  '^'="8"^''°"-     Not  until  the' 

period    830-18O0  can  the  full  acceptance  of  the  principle  be  said  to  have 

been  established  either  in  England  or  in  the  United  States.    As  late  as  1824 

Mr.  Starkie,  in  his  philosophical  tre^itise,"  ventured  only  to  say  that  the  a,l- 

missions  of  a  prior  owner  were  "  sometimes  "  receivable.     In  1839,  Mr.  K.ek 

Cowen  and  Mr.  Nicholas  Hill.  Jr.  (the  former  then  a  judge  of  New  y;  k 

oJ^MrThnS";  ^'^''if  "^"f^  '"  ^''""^  *  ^«"«  «'°""»''  *»  their  edition' 
nWn^  I  F^  ,  ''■  ^  "  *^«">°°«tration  of  the  various  bearings  of  the 
eSoTtiat  Tt  completeness.  It  was  mainly  through  their  masterlv 
Scan  ruUngf "''  ''  '"'""  "^""^  thenceforward  apparent  in  the 


»  Except  in  one  traditional  mpect  in  New 
York,  fimily  fixed  too  long  iigo  to  be  now  dis- 
carded;  MB  §1083,  po«. 
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•  Evidence,  II,  48. 

•  Note  No.  481. 
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single  aspect  of  the  principle  had  Ln^lallv"*  ^T  ''"'"■  *"  ^  ««"«•  « 
^I'F'Hed.-  namely.  U.e  use  of  rS^^rf  H  .^  T''^''  ''""*"  ""•^  <=°nstantly 
i"  the  substantive  law  the  ri  Z^f  the  J  '  "'  ^'"'^"^'"^  P^"''"^'""  ^ "  ^»' 
of  his  chain  of  prior  dee.L  „„d  ,>  U  '?"'  *"'^  ^««"«<1  1*^  the  terms 

sous  evidential  fL  aStTl  toThn  '""^''  '"."'*'  '"  *'°'«^«'^«  °°  analc 
strictly  definitive  of  'thf  I^'T'h^  fra^'Jelh''"  '"'  "'"'=''  "^"^  ""^ 
ception  of  the  principle ;  and  in  resLt  ^  «n  -^k  *  ""''  ""*  '"'*>  '""  Par- 
ticularly oml  ones,  there  were  sl^^r  ^  ''^^  ^"""'  of  admissions,  pnr- 
thefurtLpercepiionoirpSTt^^^^ 

.ience  were  begimm.R  to  be  mZ  ?i«f  ^f  ^  **'  '^"^  ^^'^'^^  ^^^  '»les  of  evi- 
S  8).  and  the  Hearsay  rule  w as  ina£,~.''",'  ''""  ''''  '^'"^  («"". 
tions  to  this  rule  ,ve^  by  nlmls  Jj  ?  n  ™S  '"^'''''^  ^he  excep- 
exception  for  statements  of  LTa' in!  t!^  ^f^ablished;  the  scope  of  tile 
till  the  first  quart,  of  the  mol  S  "S^  Tr  Jh^"""^  '^*""'"'^'* 
qmrement  was  essential  that  the  declarant  fhii .  .  ^  "^^^Pt^n  the  re- 
stance  immaterial  for  admissions  («t?;7"oJ^^^^^^  deceased.-a  ci„,um- 
observed)  are  commonly  though  ^71  LV.    -i  "'Imissions  (as  already 

'■f  making  (ante.  §  104/);u;:s  naturiro^'L"^  '^T'-  '"'''"'^^  "'  ^^'«  "™« 
oonceptio...  to  fail  to  distinguish  aSmUs  rsof  ^  '".1  '""''""'^  ^'''Se  of  the 
•V  ..ception.  then  in  forSon  for  Z  ^.""?  ^''"^  the  general  hear- 
Accordingly,  even  after  "2  to  Jt'"*!  1  ^'^'^  "«"•"«'  '"terest. 
statements  were  assimilable  t?hTs  did  rJ^rr'"^  ?"*  '  P'^^'^cossor's  oral 
^isted  fora  long  time  that  hS: ditaretti" fbv^  ^^^ 

exception)  for  tlieir  reception-  an,  w  ?,o,l^ °"""'°^ *" the  Hearsay 
Knsland  or  the  United  sC  'was  this  nT  ^T  *""  ''>«««bo"ts.  either  in 
tl'ought  was.  up  to  that  thneiiat  if  JlT.  Z  "'"l'"'''^  dislodged."    The 

Srantor  or  we.^  totally  disconnected  1  ^.T  """""  "''"«•  *''«^'««'  »>«  ^e^" 
^a.v  and  '-is  testimony^nT rd'm^ bfre^  '''  ^"'^'"^"^  ^'^  ^- 

veloptr  i^lrirotSis"  •"^^'^,  ^"^'^^"^  ''"-^-  ^-  the  de- 
0-<§§1772-1778rSi'^^'^^^^^  the  verbal-act  doctrine 

Frceived.  in  the  ea  Iv  ISOOrjhlt  th"?.  '""^  P°'"'  "'  "'«^^'  '»>«  J"dges 

"f  -t.s  necessary  to  te  pTved  a!d  .n™  J"', ""'  "^P^''^''^'^  '"  ^^^^'^l  P«rts 
.iisclaim  accomiinying  ririnV^hr         ""■■  *"  ''^''•»™tions  of  claim  or 
was  merely  one  of^p^tsessln      Such  5^  TT"""  "^  '""'^'  ^^'^'^  '»>«  *««"« 
possession.    Such  declarations  commonly  proceeded  from 

rHiui,,!,!  „f  „,ton  i?l       „      «"'"<'l"'iv.'.  on   the 
i.l.T.  ,1  l,v  Mr    I   aV  ~    n'"""""  carefully  con- 

"  1  "ir     !.    I      ^.'  "^'y^'  *  '258. 
<.4  P  1r"T'?;i-  ',"  «'^»K«^  r.  Morton,  3 
»'thr™..tt«««irt«tr?h  ""''r'r'  th»t. 
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been  in  cMe.  where  tl>/prrty;Jd"Ll"''A''„'1 
m,  «a  soon  after  a«  ISsTtt  j™  ^.y,^^;* 
Wool  nay  p.  R„„p    1  A.  4  E    .,,'  ,,7  .  i.V 

thonRht  the  party',  intereet  .t  the  tin.'  of  ?^! 
declaration  w„  ,h,  ground  on  whieh  th.  ert 
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prior  occupants  where  the  proof  of  adverse  possession,  in  founding  a  prescrip- 
tive title,  extended  into  prior  generations ;  and  the  propriety  of  receiving  tiiem 
came  soon  to  be  conceded.  Now,  in  most  of  the  cases  affectins;  real  property, 
in  which  the  declaration  would  have  been  receivable  as  an  admission,  it  was 
also  receivable  on  one  or  the  other  of  the  foregoing  principles,  i.  e.  either  ns 
a  statement  of  a  fact  against  proprietary  interest  (under  the  Hearsay  ex- 
ception), or  as  a  verbal  part  of  an  act  coloring  the  possession.  Hence  it 
was  that  a  generation  elapsed,  after  the  opening  of  the  ISOOs,  befi)re  tin; 
applicability  of  the  doctrine  of  admissions  was  fully  conceived ;  for  botli 
counsel  and  judges  were  naturally  restrained  in  the  channel  of  their 
speculations  by  these  competing  analogies  for  the  commonest  species  fif 
admissions." 

Dartmouth  v.  Roberts,  in  1812,"  shows  an  eviden:  logical  effort  •  'g  in 
the  successful  appreciation  of  the  notion  of  a  predecessor's  admissioi..,  in  an 
issue  concerning  realty.  Woolway  v.  Rowe,  in  1834,'*  finds  the  doctrine  >ni- 
questioned  ;  though  Hedger  v.  Horton,  in  1827,"  had  shown  it  still  cloud.d 
by  the  other  analogies.  For  issues  of  personalty,  Ivat  v.  Finch,  in  180S,'" 
had  already  opened  the  way;  and  a  series  of  rulings  on  commercial  pajier, 
beginning  with  Kent  v.  Lowen,  in  the  same  year,"  fully  developed  the  prin- 
ciple before  1825.  In  the  United  States  the  development  proceeded  }iy 
almost  contemporaneous  steps.  The  English  reports  were  now  fully  in  :lii; 
hands  of  the  American  lawyers  and  judges ;  and  the  ambiguity  and  hesitation 
of  the  Westminster  rulings  were  reflected  in  the  discussions  in  the  Uniti  .1 
States.  In  Connecticut,  for  example,  the  whole  doctrine  of  predecessors'  ad- 
missions was  expressly  under  the  ban  as  late  as  1815,"  and  not  until  184.")-" 
did  the  new  learning  receive  its  settled  sanction.  In  New  York  the  principli; 
was  applied  in  realty  issues  as  early  as  1813;"  but  the  rulings  vacillate.l, 
and  as  late  as  1843,  in  the  much -argued  case  of  Paige  v.  Cagwin,^  the  wlnl! 
doctrine  was  put  in  jeopardy,  and  emerged  to  survive  in  only  a  mutilated 
form.  In  Vermont,  the  New  York  rule  prevailed  as  late  as  1845.**  In  Jlr,'?- 
sachusetts,  the  principle  seems  to  have  been  ignored  throughout  the  first 
quarter  of  the  1800s.*»  In  Pennsylvania  alone,  at  the  early  period  of  1782,  a 
precocious  but  clear  perception  of  the  entire  principle  was  found ;  ^  although 

'•  For  example,  Doe  v.  Jones,  in  1808  {po$l, 
{  1458),  might  have  been  decided  ou  the  prin- 
ciple of  iiclmidsions  and  not  of  statements  against 
interest ;  ami  Stnnley  ti.  White,  in  1811  (poa, 
S  1778)  and  Doe  i-.  Pettett  (port,  { 1778)  need 
not  have  been  decided  on  the  verbal-act  prin- 
ciple. 

i*  Id  East  334.  These  and  the  following 
enses  are  further  cited  port,  S(  1083-1086. 

"  1  A.  &  E.  114. 

»•  3  C.  &  P.  178. 

"  1  Taunt.  141. 

»•  1  Camp.  177,  by  L.  C.  J.  Ellenborough.  The 
formative  stage  of  the  conception  is  interestingly 
shown  by  the  same  jndges  ruling,  only  three 
years  before,  in  a  stronger  case  for  admission 
<Uuckham  v.  Wallis,  6  Eap.   161X  excluding 
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■nch  statements  on  the  express  ground  that  tn 
receive  them  "would  be  making  the  declai:i- 
tions  of  a  third  person  evidence  to  affect  tin' 
plaintilfa  title  when  that  person  was  T-t  on  tliu 
record."  In  Kent  v.  Lowen  he  correctly  desi;,-. 
nated  such  a  |ierson  as  "one  through  whom  tin- 
plaintiff  made  title  "  ;  he  had  seen  the  liRlit. 

"  Beach  t>.  Catlin,  4  Day  284  ;  Barrett  i . 
French,  1  Conn.  354. 

»•  Smith  i>.  Martin.  17  Conn.  399. 

*i  Johnson  ■>.  M'Call,  10  John.  377. 

»  7  Hill  361. 

**  Hines  t>.  Soule,  14  Vt  99 ;  it  was  repnili- 
ate<l  after  a  decade. 

»•  Clarke  v.  Waite,  12  Hasa.  439  ;  bridge  r. 
Egeleston,  14  id.  246. 

••  Morria  r.  ViDderen,  1  Dall.  64. 
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for  misunderstanding  or  debate.  """«°""y'  t'>ere  was  no  longer  room 

§  1081.   Same :  Deoadent ;  Znsnrad  ■  ea.i>«»»   e^^  u  .     - 

IS  identical  with  that  of  another  n^rSal  '™^". '^"  *'"«  '^  ""w  claimed 
that  other  person.  mLe  duS  hfZ'o?  1?"°'  ^"''7' '^  ''"^""-'"'^  °* 
against  the  party  as  adn^ss  ons      Th  «  ^^,^f  "^  *"'"'  "'"  '^'^^^^^'^ 

executor  or  other  renrespntativo  ;>.  ^*  „  ,  ^  ivrongjui  act,  of  the 

action  for  an  in  „ry  to  the  dependent  relatives-   tZlTilZ     , 

the  beneficiary's  rioht  ia  nff^r  oil  ''®''^/*  "»<^  *''e  beneficiary,  although 

.u„.™„u  Wo™  .„d  .tots  ,^^*  *'""»", '°"""°"»  "«■»  !»'»■»» 

.. . .  ..„.d  „.  „  r  ro^ixr z— rrr  ";s 


»„,!'m""'"'''°'"*  "•  ^'°"«'  '  ''•"'''  "8,  quoted 

i..r!n^';  'nT'!!?''  '"""=  wherever  the  other 
V>T^n  couli  by  his  acts  affect  the  title  of  the 
rZ  '«"y.' 'he  other  ,«r8o.,'8  ndmiKgions  may 

1836,  Smith  B.  Smith,  3  BinR.  N.  C.  29. 
33  (deceased  saJmiMions  as  to  amft,  received- 

i.  .«■ ';  I  u*  *^'  ""  "''niinistwtor  <fe  ionij  no» 
»  affeiited  by  the  a-lmissiona  of  the  executor  or 
.Jmiui^trator,  who  i»  hi.  direct  p«deces^r"lS7" 
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(wife-,  action  for  death  of  the  huabind) 
»  i^,  f  1481.  ' 
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of  much  refinement  of  rearoning,  dependent  on  the  theory  of  contract.'  In 
any  event  the  use  of  the  insured's  declarations  as  circumstantial  evidence  m 
his  knowledge  of  his  illness  (anU,  §  2C6)  must  be  distinguished. 

(2)  Where  a  Utle  is  created  as  a  joint  interest  and  by  a  single  legal  act  it 
would  seem  that  the  admissions  of  any  one  of  tlie  holders  would  be  receivable, 
against  another  as  party.     This  would  dictate  the  use  of  tlie  admissions  of  •, 
co-obltgee  in  a  joint  contract.?  but  not  of  a  e,>-Unant  of  realty,'  nor  of  a  c.j- 
trustee'    It  seems  also  clear,  and  is  conceded  on  all  hands,  that  a  eo-denm 
or  co-legatee  does  not  hold  by  a  joint  title,  and  therefore  his  admission, 
cannot  be  used  to  affect  another.     But  it  does  not  follow  (as  is  usually  m.un- 
tamed)  that  they  are  not  to  be  received  at  all.  even  against  himself  when  1... 
IS  a  party.w    The  fact  that  there  can  be  but  a  single  judgment,  for  or  ngain^t 
the  validity  of  the  entire  will,  constitutes  only  an  imaginary  obstacle  •  for  ii 
IS  not  inherently  necessary  that  the  case  should  be  proved  against  each  p.rtv 
by  the  same  evidence;   a  joint  promise,  for  example,  could  be  evidcn<eil 
against  A  by  his  handwriting,  against  IJ  by  his  admission,  and  against  C  bv 
one  who  saw  the  document  signed,  and  yet  it  must  be  either  a  joint  promJM- 
or  none.     The  refinement  of  reasoning  and  scrupulosity  of  caution  whuli 
practically  shuts  out  all  such  evidence  of  admissions  in  will-causes  seems  t., 
be  ill-judged.     It  is  nevertheless  approved  bv  most  Courts  tonlay."    A  few 
Courts  are  found  to  withstand  it."  following  what  must  be  regarded  as  il„. 
orthodox  view,  which  receives  such  admissions  as  against  the  party  makii... 
them.'*  '  " 


,»A  Co™P"fe  tJ"'  following  rnlinRs,  mo  and  on  ; 
1903,  Siitclilfe  V.  Iowa  S.  T.  M.  Awn,  119  la. 
220    93  N.  W.  90  ;  1863,  Itewls  r.  Ins.  Co.,  27 
N.  y.  282,  290;  1890,  Smith  v.  Benefit  SoiiV 
123  i.l.  85,  25  N.  E.  197  ;  1880,  Union  Cent.  L 
I.  to.  V.  Cheever,  38  Oh.  St.  201,  208;  1879, 
Mobile  L.  I.  Co.  v.  Homo,  3  Lea  101,  108  ;  1896, 
Fiilelity  M.  L.  A«.i'n  v.  Winn,  98  T.-:in.  224,  33 
8.  W.  10*j  ;  1896,  Mutiial  Life  I.  Co.  v.  Selhv 
19  CC.  A.  331,  72  FM.  980;  1903,  Conn«otil 
cut  M.  L.  Ins.  Co.  c.  Hillinon,  188  U.  8.  208 
23  Sup.  294;  1895,  Thomas  v.  Grand  L.«Iire.  IS 
Wash.  600,  41  P:.c.  882:  1885,  Schwarehach  v. 
Ohio  V.  P.  Union,  25  W.  Va.  622,  646  j  1869, 
McGowan  v.  8u|.reme  Court,  104  Wis.  173,  80 
J..  W.  603  :  1902,  Rawaon  v.  Ins.  Co.,  116  id. 
641,  92  N.  W.  378. 

'  1812,   bell   V.  Ansl«y,    16   East   141,  143 
(joint  obligees  of  an  insurance  policy). 

•  1824,  OsROiKl  V.  .ManlintUn  Co.,  3  Con- 
612,  622  ;  1825,  Dm  v.  Brown,  4  id.  483,  49-' 
In  St.  Loun  O.  H.  &  C.  R.  Co.  v.  Fowler,  142  Mo 
6(0,  44  8.  W.  771  (1H98),  a  co-teiiant's  a.Imis'. 
sions,  as  co-pliiiiitiir,  new  received  on  the  facts. 

•  1800,  Daviese.  Ridge,  3  Esp.  101. 

"  1868,  Shailer  ».  Biimsteiid,  99  Maas.  112 
127  (•'Devi.sees  or  lecatecs  have  not  that  joint 
interest  in  tli.-  will  whicli  will  m.ike  the  admis- 
sions of  one,  thmigh  he  be  a  luiitv  appellant  or 
appellee  tt»m  the  decree  of  the  proUte  court 
allowing  the  will,  admiwible  against  the  other 
legatees ;  .  .  .  such  statements  are  only  admis- 
.''ible  when  they  are  uaile  during  the  prosecution 
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of  the  joint  enterj.rise,"  i.  e.  on  the  thcorv  nl 
conspiracy). 

««"■  \**'''   '''"'"Kston's  Appeal,  63  Conn.  B- 
28  Atl.  4/0;  1902,  Carpenter's  Apn-n],  74  il' 
431     61   Atl.   126;  1898,  Roller  r.   Kling,  l.Vi 
Ind.  159,  49  N.  E.  948  ;  1901.  Hertri.h  ,•   II  , 
tnch.  114  la.  643,  87  N.  W.  689:  1820.  WM. 
up  t..  Pratt,  5  H.  &  a.  61,  57  ;  1900,  S.tl,icrl.,ii,ii, 
r.  Schemme,  157  Mo.  1,  12,  67  8.  W.  526  ;  1901 
Woo<l  e.  Car|ienter,  166  id.  466,  68  S.  \V.  171 
1901,  .Stiill  t..  Stull,  —     Nebr.    — ,  96  N.  W .' 
196  (declarations  of  an  executor  not  sole  IcMt. . 
excluded):   1901,   Kennedy's  Will,   167  X.  V 
163,  60  N.  E.  442  (adraisKions  of  one  h.ir  not 
ret'eivable  in  a  will  conies',  since  they  arc  not 
admissible  against  the  other  lieira  and  there  ohh 
he  but  one  decree). 

"  1S9S,  Egliers  v.  Egbers,  177  III.  82.  52  \  K 
285  (it  had  Wen  left  undecided  in  Mueller  ,. 
Reluian,  1879,  94  id.  142,  148) ;  1902,  Lun.lv 
r.  I-U.hly,  118  la.  445,  92  N.  W.  39  (admi.ssioiM 
of  a  'principal  Iwnefici.irv, "  n'ceive<I)  :  IStl 
Beall  e.  Cunniiishani,  1  (i.  Monr.  Sm  (li„i.i 
opinior  by  Kolierson,  U.  J.);  1902,  Oilism,  r 
Sutton,  -  Ky.  — ,  70  S.  W.  188  (l.,llo«,i,.. 
Beall  p.  Cunningham) :  1902,  \Voo.l  v.  ZiM.'r 
—  Mich.  —,  92  N.  \V.  348  (admissions  oil  1„. 
wife-proiwnent,  received).  C"ni|are  the  f(.ll.,«  ■ 
mg :  1902,  Hobinnim  v.  Itobinson,  203  Pc.  41m, 
53  Atl.  253  (legatee's  statement.i.  not  (ilf  ;e,l  ;,« 
admissions  of  inca|iacity,  received;  piior  c:«is 
distinguished). 
"  1792,  Jonea  v.  Turbeiville.  2  Ves.  Jr.  11. 
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sions.  while  his  estate  ^^10^  ar,^r,!^*'"'."*' •^^^^°''''  "d""- 
whether  the  date  of  divesti" «  stSd  ^  ZnSt  £"";.?'  "T"' " 
rtiptcjr  or  that  of  the  appointment  nf  «n  n    •  ^"  "'  *^«  ■«=*  «'  ^^k- 

doubt."    Where  thereTn^rne^l  L   ^"''^T  "'  °°^  """«  »  '""tt*'  «' 

is  seeking  merely  to  acquire  the  ti  le  TZL^  T-  '^^  '"'^''^'  """ 
him  would  be  affected  hv  hi.  nL.-    •  °^''  ""^  "»  claiming  under 

erally  conceded.»"t„t'tht  mtreWdS^ut^  '7^  "'  ^"^  ^  ^^^ 

"S3^js  iit  h^s£t^- --~^r^ 

Of  Creaao...  By  thTTenerel^nin? T"'"**^.  "*" '  *'^-»  *»  "^-d 
n^ents  of  a  ^ai.l/S  madetASTr'  "^f '  5  ''*''^>  *>>«  «^'«- 
/im,are  receivable  as  adSoraJw  ^  '""  ^^  hypothesis  still  in 
The  history  and  slow  SevekZat  o    th^^^^^^^  "°'^^'  J>i"'- 

ticed  (ante.  §  1080).  It  is  sufficient  hi  ?  ^  f'  ^"^^  "^''"^y  »»««»  «»■ 
fully  and  universaUy  conc^d  SsZct  o^l^7  *  !S«"  ?"""P'«  "  ^-^'^y 
its  conHict  with  another  Sple:  ^      *  '"°*'''''=*'^°'»  '^"«  "»«"ly  to 

property,  .nay  be  gi4.  ^ e^luI^Z^i^i^,^^*^:: ^^^'^  '^"^T  °'  """  '-  "'« 
manner  a.  they  ooul.J  have  been  u«Ki„8tTe  nartv  h"  u  •'/u°"^r  ''''"•  "  ">«  »»■"<» 
hi8  poMe«ion  or  inte«»t ;  on  the^eXnJ  S  K.  n""*' n'*  '",'"^  °°'  '^'«<«  «■■'»> 
tionsof, former ownerof  the prop^rj^^i^^^^^  *?'"?*  """  »°  '^^''''''^^ 

or  which  are  over,e*,hed  by  tL  ShZotl^^J^,^-"^  "'^  ^^  *»'«"«'  "'«™in. 
can  be  r«.ived  i„  eWdenc^u.  a^rSeStV^jSlbS^rLrSal.--^  """• 

I    VtbU  agunit  an  Maigned  nUte  aUnd  on  tlia 

whoHe  Mtat«  w  reprwented  in«>Iv^,Ke 

able  for  the  8ain«  rwaon  that  the  admisaiona  of 
I  dnmed  pe«on,  made  while  living,  are  iS^it 
ible  (or  the  purp«H,  of  charging  ifii  Zm^T- 
1846,  fornpton  r.  Fleming.  8  Bllckf  153  ■  and 

by  ex,.,.,,t.„„,  in  New  York  :  { 1088VT.r.  3  p^' 
,«  .;'-v\?*'   ^"•''"«"  "•  Mellett    IM  M^' 

,-7  ,    V-  a"'«lleonibe  ».  Bruuea.  18  Prine  !•«« 
1.0  (.xcluding  all  admi«io„a*^ftir  th,  „t  of 
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6.5;  p.  a^seVao^*" '»•'•«'». 

be  n«^  fn  WX"  ?7L"  '""'""•  '""J  •''»"M 
th.  text  Sf  «  lOM  .  "il,""'  """"-i-K  "-nMirka  of 
ine  text  01  I  1088;  where  not  otherwise  noted 
the  admiasion.  wen,  received  without  TuaS 

Kaym.  810  ^answer  in  chancers) ;  1704  FonlT 
Grey.  1  S^.lk.  286,  6  Mod.  44  (.h^l-mTitak  •  ± 
Ir,  quc-ation   from  thia  caai.  po^  J  1256? 

(answer  11  chancery  by  a  ccwlef-ndant  L  in  « 
fo  n.er  au.t  on  the  aame  issue  of  tithes,  a  l.i^^.ied* 
the  defendant  atoo.1  in  the  same  p  ace  bv 
de„v«hon  of  title  and  by  legal  oblation  m  C 
and  L.  upon  his  oath  in  a  wit  ag^st  him  b» 
tlie  v.car  U  declare.!  that  the  titl«  is  due  t°  the 
~™  •',"*  ".?'  *"  ."•«  """^  «•«»  »ow  that  «n.o 
Sin  Vvo^'V  1.'''""«""'«  •*"'  titl'of  the 

nun  ) ;  1818,  DeWhelpdale  «..  MUbum,  5  Pri^ 


'^•m 


',  r 

^H 

■Ml 
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1 
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(1)  It  is  to  be  noted  that,  upon  this  principle,  statemento  made  htfort 

48fi,  488  (aiuwer  in  duncary  by  «  formar  deao     rapudluted  ;  "where  anch  idaiititv  <.>i.».   ,i 
B  ns.  22S  («  former  rector-,  writt-n  rrgi.ter  of     them  ia  alire  aid  comXnt  to  titUV  ")     IH    *" 
rrcwr    ,,    isai,   uoe  p.   Au«tiu,  9  id.  4J,  4S     approved;  "  it  acema  to  lie  iwrfectlv  will  wtti,  ,1 


(adioiaaians  i.f  tlie  predeoeaaor  under  whom  de. 
fendant  claimed,  received  aKainat  liim) :  1834, 
no«».  Col,-,  6  C.  4  P.  359,  3«I  (Miiiilurraliiiijto 
Modlaon  e.  NutUll) ;  1834,  Woolivuy  ».  Rowe, 
1  A.  A  K.  114  rfuriiier  propiixCur'a  diaelaiiiier  uf 
■  rijjlit  of  iiiuloaiirr,  admitted);  1834,  Doe  v 
Seatmi,  2  id.  171,  17»  ;  Caiuuli:  1849,  Payaon 
V.  Oo<id,  3  Kerr  N.  Br.  272,  279  ;  1873,  Nilea  e. 
BurlcK,  14  N.  Br.  237  (boundariea) ;  1874. 
Hamilton  e.  Holder,  IS  id.  222,  825  (but 
they  were  excluded  in  Carter  v.  Saundera,  18«4, 
«  All.    147,  ISO);    CiilifomU:  C.  C.  P.  1872, 

1  1849  ("  Where,  however,  one  derirea  title  to 
leal  pripjKity  from  another,  the  declaration,  act, 
or  a.lmi,H»ion  of  the  latter,  while  holding  the 
title,  in  relation  to  the  pronerty,  ia  evidence 
against  the  fonuer")  ;  1852,  Kilburn  o.  Ritchie, 

2  Oil    145,  143,  setniU;  1859,  Stanley  e.  Green, 
12  id.  148,  183  ("It  mattera  not  whether  the 
dfclarntions  relate  to  the  limits  of  the  party'a 
own  premises,  or  the  extent  of  his  neighbor's,  or 
to  the  boundary  line  between  them,  or  to  the 
niiture  of  the  title  he  asserts") ;  1867,  Hollo  v 
Navarro,  33  id.  459,  4«6 ;  1877,  McFadrlen  o. 
fcllrnalcer,  S2  id.   348  ;   1882,  People  e.  Blake 
60  id.  497,  503,  511  ;  1898,  Williams  v.  Hatter 
121  id.  47,  53  Pao.  405 ;   1902,  Harp  v.  Harp 
138  id.  421,  69  Pac.  28  j    Connttlk'u  (.ominS 
the  historical  auinmary  ante,   {  1080) :    1805 
Nichols  e.  Hotchkiss,  2  Day  121,  126  (exclude.!, 
bacniisB  the  grantors  were  neither  dead  nor  dis- 
(jnalifie.!  by  interest) ;  1815,  ftirrett  v.  French, 
1  Conu.  354,  36S  (heirs  claiming  to  aet  aside  an 
ancestress'  deed  for  undue  influence;    "it  haa 
Wii  uniformly  decided  that  the  declarations  of 
the  grantor,  when  the  grantee  is  not  present, 
prior  or  subsequent  to  the  execution,"  are  in- 
admissible) ;  1818,  Beers  v.  Hawley,  2  id.  467, 
471  (grantor's  declaration  as  to  time  of  a  deed'a 
delivery,    made    before    his  transfer,   admitted 
against  the  granteea  "  who  claim  under  him  "i 
preceiling  cases  ignored) ;  1828,  Clark  v.  Beach, 
6   id.    142,  149  (ipiestion  not  decided):   1829. 


hy  defendants  ancestors  grantor  that  he  had 
taken  his  de.-d  in  fraud  of  his  own  grantor'a 
creditors,  adinitteit  against  defendant ;  Beere  v. 
Hawley  continned  :  Barrett  e.  French  by  im- 
plication repiiiliated  on  this  jioint) ;  1833,Fitch 
r.  Chapimin,  10  id.  8,  1 2  (declarations  of  a  mort- 
gagor, who  had  bought  in  his  land  with  money 
ot  the  defendant,  that  he  had  bought  for  the  de- 
fendant, not  admitteil  against  the  plaintiff,  a 
creilitor  of  the  mortgagor,  bc-cause  the  latter  was 
still  competent  as  a  witness  ;  Norton  e  Petti- 
bone  aii.l  Beers  v.  Hawley  distinguUhed  on  this 
groniid)  ;  1837,  Oetning  v.  Carrington,  12  id. 
1,  4  (issue  as  to  a  boundary ;  declarations  of 
C,  under  whom  defendant  claimed,   admitted 


in  thU  State") ;  1847,  Kamalioltom  v.  Phili,, 
i*.*i-    "8,   285  (same);    1901,    Haniillon  ,/ 
Smith,  74  Conn.  874,    60    Atl.    884  (Demi,,,. 
».  Carrington  followed) ;   IIHhuuh    igtin    (j" 
».  ICldy,  179  111.  498,  63  N.  K.  1008  (udmith.l 
thia  ought  to  diacredit  Hart  v.  Randolph,  lii 
id.  621,  626,  32  N.  E.  617,  where  the  .„ni,..„" 
atatement  waa   obUer  made) ;   Tiulum    Trrr 
1896,  McCurtaln  r.  Orady,  1  lud.   r.  li)",  .ij 
8.  W.  65;  loiea:  1876,  Hurley  v.  Osier,  41  1, 
842,  644  ;  Afai;i«.-  1839,  Crane  v.  Marshall    l.i 
Me.  27,  29;   1861,  Peaboily  v.  Hewett,  f.j  i,| 
83,  46;   Maryland:  1813,  Dorsey  v.  D«r«v  :i 
H.  k  J.  410,  420,  4'J6  ;  1828,  loale  v.  H..riin.r. 
ton,  7  Id.  147,  168 ;  1841,  Clary  v.  Oihii..s  f  > 
O.  *  J.  31,  86  ;  MaaaehuteU*.-  1885,  Davi<  ,' 
8|)00iier,  3   Pick.    284,    288   (plaimilf  aii.l  d,.! 
fendant  claimed  under  deeda  from  A.;  the  i.lain. 
tilTa  deed    being    prior  but    unrecorded,    A  s 
admissions,  made  prior  to  the  secoml  deoil,  tli^it 
the  firat  existeil,  were  received  against  the  de- 
fendant,  "  considering  that  the  defendant  kurw 
of    the    conveyance'  ;     purporting    to    foliuw 
Brid({eo.  F^gleston,  port);  1841,  Proprietor  ,.. 
Bullard,  2  Melc.  363,  368  (admi.ssious  of  i.i,,|,.. 
cesser,  while  owner,  received);  1861,  B!:ik.>  •• 
Everett,  1  All.  248,  249  (similar);  1867,  \I„iri' 
»nn    ».    Chapin,    97    Mass.    12,  77   (sluiilar); 
Mtehigan:   1878,  Cook  v.  Knowles,   8S   Mi.li. 
316  (grantor's  admissions   that    his  dct-d  was 
falsely  antedated,  received;  Cooley,  J.,  JUs 
""o    .  J!'^''"f'*  °f  i  1256,  aw();  1891,  .M,.,iitt 
V.  Stobbins,  88  id.  342,  48  if.  W.  1084  (Krantnrs 
statements,  excluded;    obscure  oiiiiiioii);  .l/,(. 
ioHri:  1891,  Meier  r.  Meier,  105  Md.  411    J2) 
430,   16  S.  W.   223 ;  1898,   Boyntoi,  r.  .MilLr' 
144  id.  681,  46  8.  W.  764;    A>frr«.*, .    1892 
Cunningham    v.    Fuller,   36  Nehr.   58,  tJO    ii 
N.  W.  836.^iV«w  Hampshire:  1821,   A.lann  v. 
rrench,_  2  N.   H.    387  (admi-ssions  bv  tli."  de. 
fendant  8  grantor,  in  a  jndgment  oli'tain,  1  l,y 
loLP  A"''"^-  '«*''"^  against  the  d.f.nclant) ; 
1826,   Downs  e.  Lvnian,  3  id.  486,  487  (■•.l,r. 


J?sss±is-s'.&S  E£S^=3i?»£« 


the  nature  of  his  jNissession,"  admissible  aj,'airi»t 
all  persons  claiming  under  him")-  1844 
Smith  ».  Powers,  15  id.  646,  663  ;  IS.IS,  Fellows 
».  Fellows,  37  id.  75,  84  (oral  admissions  ,i.  lo 
non-title,  held  receivable) ;  1859,  l.iitl.-  r 
Gibaon,  39  id.  505,  511  j  I860.  Hiirllaiit  is 
Wheeler,  40  id.  73,  76  (same);  Xcr  ,/,r<.;i: 
1810,  Townaend  e.  Johnson,  2  Penuitij;!.  705 
(declarations  of  defendant's  preilecissor,  n.t  to  a 
boundary  line,  admitted  against  him)-  18S7 
Miller  v.  Feenane,  60  N.  J.  L.  32,  II  Atl  ViH  ■ 
New  York:  1809,  Jackson  ».  Bard,  4  .lohii' 
230;  1813.  Jackson  ».  McCall,  10  id.  377; 
1837,  Varick  v.  Briggs,  6  Paige  323,  327  ;  1840, 
Luce  V.  Carley,  24  Wend.  451,  455  ;  1843.  Pa.lR- 


.hed;    dut.nct.oa  imd.  in  Fitoh  ..  Chapman     tion  ^^y,  1867,  viXn  r!  KiSg,  38  r? 
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Arnold,  2   Hayw    ogrTi    ?'    '.*°''    <-'«'-k   ». 

f;nd.«f»  v.nUo'r!-,hat'..'et«r'r;"?'  f"  «'<'■ 
<ha«..nioney,  iiot  admit»i;i  "'  f*"l  ••'•  Pur. 

«n  erro.  „.  "  the  hu^of  bu.ln'"".'?"'*  """  «• 
,l|«  ruling  wrong,  a.  "^  .",""*"•     "'"'ntaii.a 
Illustration ;  .  .      I  cn!^,  "'"^  ^  "e^  ninth 
wrong  1^1  opinio,.!  o"?o?',4''^,'fJr'''."',''te 
of  any  one");   igiB    «''*?,",?"'* "I""  on 
150  (grantor'a  declawtinnf  %",*"'  '  Murph 
«fc,   received   ^  „«  X  I  ♦"""'"«  '  P"^"' 
quotation    ««/,«r|    io8of.  ' Va«, P""*  !  «« 
^l.ili.r,4  1,evnir3(Uwata.df.  ^f""   "• 
"pmst  those  claiming  und"!M^i.'^''"''''« 
«?"«ry.  4   Dev.  «  fi    117    ni','!?»'  "V  -■ 
{Jr  ).;  1852.  S.ttemhi"V.  HickW^r 
105  admiaaion.  of  »  debtor  m,„l^  ^""^  !<• 
not  indebted  to  the  ™„I'^"j'">  ••"•*  he  wa, 
llie  latter  on  «  eii/llff?  ?t'  '"''"'tted  against 

»t«tement8  before  t^Dat'r  adn,i»  ^*/  ''2'"'<"-'» 

65  |l.tte«  of  oneT  ;dm1t^'"''-^  ^«"-  H 
ffmlant  was  le^ee  of  P  •.  k*^'  ""««  'he  de! 
ovrmiled  was  that  "  the  d.f.li?  '  ."!"  "''J'et'on 

1810,  Bonnet  p.  Dev«h«nVK  .A."*  ?*■*<>"  ) : 
WmlnHitala-  'M«;I^-  ?*5'.'  ^'n"-  irs.  179 
lUl,e.l  ••) ,  i!?,'8,  ^  r«-t  of  Uw  is  betterVstai' 

^]'  352  (deedS,;.-  ^Si?'"*  *  «•  *  «• 
&0I11.  '.  8.  &  K.  174  ,..,V       .*?•    Weidman    b. 

r-";y  ..n,i  the  %  aVntiir  ~„!l"rY>""^°  th. 

""!-:">»  against  the  pla^^tf^.r  ""•fewion. 
•'ration,  as  to  the  JKn.^  ?  ', '"'re,  oral  dec 
SO.bblehou:?VTtr„.°',^'^".f•--Iant, 


H-rr  d^oSi^Vt^r  -.d^iV^^ 

'^'a.  Ree,r..Xk  "   1  Iv^?,'"'?!?  "f  i  1256  I 

^»  «•  ^^.  «.%Jt'bii  air-t^:  '^^ 

VOL.  II If  '"  '"ow  the  character 


.°'ja:^ir^t"t'i  ^S^lf ''-  '«30,  Carver 

Free,ln.an',S.*T  (To  »i'ir'«'ll  ""•'««  » 
mis-iUe,  bnt  " on};  to  i'how  .k '  \^'°'  3«3  (ad- 
P«r»i»n  ■•  .nd  .^b^  wSIt  ti,l''T'"r'  °f  ">• 
opinion  confiiaed-  L^  i"*,  ""^  holds"; 
Baker  ».  HumphreV,  1?,  TiA  uT^- '  ■  '"» 
Rrantee  as  to  the  object  of  th.  '••'""'"■ons  of 

»».  .105  (C-rpentor"  Hofc  ."•  ^"'"i  1*  Vt.' 
f»««.-  1800,  Walthol  r  f,h_  PP™*'*''  :  ^•>- 
Onortgagee-a'  ad^ns'  ^efv!^"'  ^  ?""  276 

^.veronforeclosureH  ]89rHl!,!:'  **"."»*  ""e 
»1  Va.  226,  21  8  E  ii?  (K?'  ,"'^"'  "•  '^wson. 
»•  Stowere.'92  id   13  to  «   l.'"'J*"*''>  '•  '895,  F^ 

defining  his  posLa^n  .T  "?•''^'!«'''*">l■n^f  oj 

1871.   Noyes^rjr;r?«''!'.  »«™y  177,  18S; 
1880,  Stockwell  «  nT   •     "*  *'**'•  896,  890  . 

826.  80  X"h  •  ^o  r"'-  *"  '"  ^1»-  2<  N-  W 
Fon-yth  .Kreakt„mTT»B  "?{•"""=  '"^^ 
(fither'a  gift  toadi  u  Li  ^j  *'""•  »^  100 
•"Other ;  'father'a  d^Jnt  in1*15'  '''''  "'•  *» 
•'l-jitf'dag.inattheTenXr  ""  *'"  "'»• 
226,  21SE'^i7'/?!?*'""'-  ^"^n.  91  Va 
hy  sUte^e^n-ts'^iUt?  [:S^?«J  '"^  f^-^i 
poor  grantor  of  blainHff^!f^'  J^ '  deceaaed 


^;ij: 


l!'    :*i» 

fifli 


.  .^, 
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[Chap.  XXXV 


in  ita  present  application  would  forbid  the  use  of  a  grantor's  admission!)  of 
lack  of  title  whenever  the  party  claiming  under  him  had  proved  a  documeni- 
nry  title  in  his  grantorv  because  the  admission  would  in  effect  be  that  sum,. 
other  document  divesting  that  title  had  existed ;  and  the  offeror  of  the  a.l- 
niission,  in  order  to  use  it,  must  therefore  apply  it  to  some  specific  deed  and 
prove  that  deed  to  be  lost.    Such  is  the  doctrine  that  was  finally  worked  out 
in  New  York,  in  a  series  of  confusing  rulings  often  cited  elsewhere  in  fm-. 
ments  (ponf,  §  1256).     This  doctrine,  however,  still  permits  the  free  us,"  'f 
a  grantor's  admission.s  either  when  the  title  derived  from  liim  purports  t.i 
rest  on  adverse  possession  only,  or  when  the  admissions  concern,  not  th  ■ 
documentary  title,  but  only  the  extent  of  occupied  boundaries  or  some  otlur 
feature  of  possession.    Thus  in  some  jurisdictions  it  is  common  to  state  tlip 
general  principle  of  admissions  in  a  Hmited  form,  namely,  to  be  receivable  so 
far  as  they  concern  the  character  or  extent  of  the  grantor's  possession.    This 
peculiar  form  is  due  chiefly  to  the  foregoing  doctrine,  and  also  in  part  U)  tiie 
eirly  traditional  confusion  (explained  ante,  §  1080)  between  a  grantor's  ad- 
missions  and  verbal  acts  of  .-'isclaim  coloring  a  prescriptive  possession.    But, 
on  the  whole,  this  modified  form  seems  merely  fitted  to  confuse,  and  can 
hardly  be  said  to  be  worthy  of  sanctio^i.     It  has  now  become  somethiug 
more  than  a  local  rule  of  New  York  ;  but  it  has  not  been  widely  accepted.'" 
(4)  In  Massachusetts  at  an  early  date,  when  the  theory  of  predecessors' 
admissions  was  as  yet  everywhere  inchoate  in  conception  {ante,  §  10«0),  its 
results  were  reached,  in  a  special  class  of  cases  —  namely,  sales  in  fraud  „/ 
creditors  — oa  a  different  theory;  the  debtor's  declarations  before  the  sale 
were  received  as  evidence  of  intent,  Iwing  admissible  either  as  circumstantial 
evidence  (ante,  §§  242,  266)  or  as  exceptions  to  the  Hearsay  rule  (poit, 
§  1729).    This  theory,  sound  enough  in  its  application  to  that  specific  situa- 
tion, WHS  plainly  enunciated  in  Bridge  v.  Eggleston,  a  ruling  which  had  a 
great  vogue  and  has  since  served  as  a  precedent  in  other  jurisdictions."    It 


•  Ir.  the  Toregoing  collection  of  citations,  in 
iiote  1,  its  eirect  i^  brieHjr  noted  where  it  i» 
reco){iiizeil  ;  but  the  rnlings  which  reioKiiize  it 
are  eolletted  niiil  more  fully  stHteil  poal,  S§  1255- 
1257,  ill  cIcalinK  with  the  rule  for  proof  of  iIolmi- 
inenta.  It  luay  be  amuined  not  to  be  law  in 
juriaiiietious  where  it  baa  not  been  expreiwly 
ailopteil,  aa  nhown  in  those  citations ;  but  only 
a  few  jiirisiiictions  have  expreasily  rejei^eil  it. 

•  Muiy  of  the  fallowing  cases  npply  thi-  doc- 
trine  to  iMTSonalty:  Canada :  1857,  Doe  r. 
Fraser,  3  All.  N.  Br.  417  (liefemlant's  father's 
declarations,  not  received  to  show  the  indebteil- 
ness  or  intent,  unless  made  at  or  about  the  time 
of  the  deed)  j  California:  1857,  Landecker  v. 
HouRhtnling,  7  Cal.  391  (personalty;  doctrine 
of  Bridge  v.  IC«a;leston,  Mass.,  appr<ive<i);  1857, 
Visher  v.  Webster,  8  id.  109, 113  (preceding  case 
approved);  Cmnatieul:  1810,  Beach  v.  Catlin, 
4  Day  284,  292  (realty ;  debtor's  prior  declara. 
tions  of  fraudulent  intent,  excluded,  "for  the 
(frantee  ought  not  to  be  affected  by  the  declara- 
tions of  the  grantor,  luUeai  they  camn  to  his 
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knowledge");  1823,  Cook  ».  Swan,  5  Cmn. 
140,  145,  149  (realty  ;  debtor's  prior  de.  1  in- 
tions,  claiming  a  debt  to  the  granti-e,  adiuitteil 
for  the  grantee  as  "  part  of  the  res  iff.it""  .itiim 
Bridget;.  Eggleston,  Mass.);  1840.'  I'lttilniie  p! 
Phelps,  IS  id.  445,  450  (similar):  IllimU: 
1850,  Prior  v.  White,  12  III.  2B1,  2«l(|»!s.m- 
altv ;  mortgagor's  declaration  of  intent,  excluded 
unless  knowledge  of  them  prior  to  th*  niortffip! 
is  brought  home  to  the  mortgagee,  "astemling 
to  show  his  jiarticipat-'n  in  the  Irtudnient 
scheme"  ;  Bridge  v.  Eggleston,  Mass.,  apinovcd); 
Maine:  1854,  Fisher  v.  True,  38  Me.  ^■:it,  536 
(personalty  ;  debtor's  declarations  ailniiti.d  on 
the  theory  of  Bridge  v.  Eggleston,  .Mns.s.); 
MaeaachtueUs:  1815,  Clarke  ».  Waite,  I '2  Muss. 
439  (realty  ;  debtor's  statements  excluded,  with- 
out discrimination  as  to  the  time  of  tliiir 
utterance)  j  1817,  Bridge  v.  Kgglestmi,  14  iJ. 
24,\  2{>0  (realty  ;  debtor's  declarations  iidriiitted, 
provided  by  other  evidence  the  grantee's  kiinwl- 
edjje  of  the  fraud  is  shown  ;  Clarke  t'.  Waite  in 
this  light   explained;    the  opinion,  however, 
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additionally  cover,  a  more  extended  L^  '^"  """*  '^'^'  "^  ^•*'«»  ""'J 

wi?yrge„?:i%rjf4:7:tv,o?oTortir''  •''''r " "-  '^'"^"" 

not  apply  ««  w,il  to  the  uduii  sL !  o    °V"'"''^""'^  "'J'^'^^i-'i.  should 

"%  as  to  those  of  the  .Zr  'o'^re:  uj       nd"eed  Ti;'  "77  "^  r"'" 
noticed  (««fc,  8  10S2  par   Hi  .J.,m  .«  ,i  .  '"  "''J^ct.on,  already 

ciple  of  proU^clig  di^L^ent  ^    „?,   ST, t'fr^^*"'^":  "^  ""^  P""" 
has  any  reason  of  poli-n-  ever  be-n  a  Iv  1   i  ?^'  '"  «"'^*^'""^'^--    Nor 

nnssions  which  did^iot'e.       1,   „  1 1      f  ^^^^^^         '^'.^  °'  ^'^"^-«'  <"'- 
aJ,nission8;  and  Senator  Lot    in  tip       "'„^''"'«  P™'^'P>«  of  transferrors' 

v.,tootp.,™.,/;,,.a,:s:ir,ir',,r:r  ■"  ""»'»<»••  "^  "» 


1*«  not  tr.nt  the  grantor',  .leel.nition.  «,  aj 
"  s»i»i.»  «  „ll  but  «»  evi.le„-e  nf  „  f,.„„.lule„t 
intHit,  Hii.ler  the  iirindpl^  of  J  17L'9  ««/  an.l 
5  m,  a»lc)  ;  1831,  FostW  p.  H„ll,  la  &'  go 

18t.,.  WiM,he,teri'.  Charter,  »7  Ma*,.  140.  143 

lr^«lly);.\nnffa,„pMre:  1842.Bl„k.r.  White 

l„i,H"     ^'^'  H"  O'-I'tw'"  <l«-la,„ti..„s,  held 

.i.:mKsil.le,   „„   the  theory  of  Bridge  v.   Eiwle. 

f..","l\  n"^'"-"  ""'-•  "^'•'•»''-  AvLsworth,  410r 

OHiie    P.     Diiokwoifh,     4     Wa»h.     4«fl.     474 
!•.?«. -Ht,.,,) :   ;f,V,m.«„  ;  isao,  Oillet  V.  Phelps 

Z   ■"■  V  ;  ^'"i  **«<''-'•»"'■«  .leolamtions^'a^t 
the  t„„e ..(  the  »ale,  a,lmitted  to  »how  hi.,  frTu-i- 

?l1L,  r^r"'>""  I'"""!''*  Mnetioned);  1881, 
B"»;rl  V.  Phelp,,  14  id.  8;,  9R  (uine) 
.  L i«n  this  ipiestion  of  evldeiriihsr  fraudulent 
■"tent,  another  sort  of  eviden,/(f"  „"X 
Mt  nth  ,„  the  ,„n,e  n,li„Rs)  m„st  t,.'dS 
Pnsi.  J,  namely,  oiher  frnu,lulf,U  ml,,  tn,  thi 


tenant.,  a,  miMion. that  ,he  had  given  the.tock 
"the  ,,1«,„  ,(r.  received,  "  l*o«u^  the  r.aht  of 
,'■' ■  ".? .     ••"■  '"""<"•  -''["-'"le.!  upon  her thie ")  • 

/f/  ;  l«««'p  "^"'  "■  ^•"P'--  38  i'l-  2flB,  21,7 
/n,     >««».  Rni'lewer  f.  Khrhiirdt.  61  111    m 

8«2'  b1^-'  1?'>\'^'»«'-  Wilkinn  11  I  ,1  :a48'; 
18ti2,  Boone  Co.  Bank  v.  Wallace,  18  id.  82  88  • 
IStlJ,  BunK-rry  „.  Brett,  ib.  343  ;  187.,  Camt-' 
hell  V.  (  «,„,  51  id.  76.  78  (the  Lreg.  ing  ohZ 
in  elfe.^  ovenule  th.  early  ca.e  of^Ashl.TT 
JJest,  3   Ind.   170.  172);  /«.  .•   1877    J  oi  v 

Td?bt1o'Lft°''''''<?'T,'-'""''*'°^"»" 

"m"ito«  •  T«fl^™Tr'  '^'''\«'''«  "K»i»Ht  other 
mT  71  N  W  'Jo  T'V-  ,*''-D'"i«l-l.  102  id. 
004,  /I  ti,  H.  5,2  (vendor's  ai  ndsslcn,  „,  ,„ 

fraudnlent  intent,  receive,!) ;   JC,.!  ,  828,  "koI? 

vendo?,^S*J-  ^""^'"«''.  "  We-  32  («non,al„u« 
iSie,   Holt  t,.   Walker.  26  id.   107;  1855,  Mc- 


J  A,       ',  "'" y  «'''"'  /'■"ai'iilfHt  mks  bii  tht  1846    Hnlt  „  11-  ii.       "■  TO'nent,  excluded); 

».     at  llw.  mme  lime;  thi,  ha,  l«vn  alread^  Wth.n  .,    P^."""''io^?.''*-  '"' =  '85S.  »««- 

reated  ,„  oonaiderinR  tircumatantial   evS  ^^^.fT     vv'^tL**"' „'?, '"*•  "2;   A/rf..-  1880, 

(""".  §  3;|3).     One  question  of  8Ul«tautiveC  Sere  k  I?  V"'''*  ^^'^  *  ''•  32«.  3<3.  »«»»/; 

"l«.  u.,ually  ariaes  in  auoh  case,,  and  mnst  bl  ivo^i,M  •"'"*.''  »"'"''»*!"'■«  *ere  held  not 

tuT"ir^  from  these  evidential  qn'stTo^t  _  "er  hulnT.'"''    '•*"■•  !*™"'°'  *''»  daimed  ^ 

whether  the  knowlciRe  by  the  c-ellit„r  of  the  1826    Kelln  „  "''S'""'"*"'-  ''■   »•   »)  i    Pa.: 

:   btors  f„uduleut  intent  i,  essential  to  avo  d!  imf™™')  ?^,87o'''r'*"''  "  t'  ^  «'  '"-  1« 


r.  Hall,  12  Pick.  89. 
*  Xew  York,  infra. 
England:   ld08,  Ivat  t-.  Finch,  1   Taunt. 

«nt  juatifymg  at.  lord  of  the  manor;  the  prior 
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I.      V    .-         '"vo,   ruiirin   jvatl  Ml 

b»u«h,  188  U.  a  734,  23  Sup.  450       ForV7; 

niont  seo  f,{/ra,  note  7.  'or  ver- 
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(S)  In  Ntw  York,  after  lome  vaoillaUon.  a  rule  of  tniution  wai  flnolly 
•ettled  upou  for  the  admiiaioos  of  a  vtndor  of  ptrKMltj,  when  offered  agaiii/t 
iipunhamr/orvalHe.  In  1843.  in  Pajge  r.  Cagwin,  this  doctrine  receiv.,! 
the  aanction  of  a  majority  of  the  Court,  and  has  ever  since  maintained  itM.lf 
in  spite  of  rejeated  attempu  to  pare  it  down.*  The  historical  explanation  <,f 
I  uige  V.  Cagwin  has  been  already  noticed  (auto.  §  1080).  No  useful  poli.y 
siirnns  to  support  it ;  and  it  has  thus  far  remained  a  distinctly  local  r-il,. 
The  rule  of  Paige  ...  Cagwin  is.  however,  held  not  to  include  in  iU  acope  the 
statements  of  a  bankrupt  made  before  assignment*    Moreover,  a  succesHful 


•  180«.  W.ring  r.  W*min,  I  John.  840  (lul. 
iiilMiana  of  itrri-iiiliint't   wif«   brfoni  iii«rriii» 
ruoel»«d  to  show  title  in  pluiiitiir)  j  IgU,  Aim. 
tindfr  B.  Mahoii.  11  John.  185  (fxwutii.n-cred. 
ilor  claiming  iiKAiniit  •liatMininK  Umllonl  j  the 
ii»btortiiilini»«iiinaorthpteniini'v,  i-xehlijnli  "•» 
U.  WM  ■  nmMl  nnd  mnipvti-nt  wlinem.  thi-  piaiu- 
tilTiii  error  iMiinot  nv.iil  himwlf  of  hit  coiife*. 
»ion<";  no  •iithoritv    litnl);    I8J7,    Hurl   « 
We.t,  7  Cow.   753,   759  (a.luiiwiona  of  defenii- 
«nt  a  vendor,  in  |ioM<-»ii)ii  of  ahrvp  before  the 
•ilB,  that  he  was  a  intre  hnilei-  fnnu  the  pUin- 
tiff,  excluded :  where  one  ia  «om|Haent  aa  n  wit- 
"V»'  '"'",'''•  l"'"«y-  •'"'  '»"""•  t«nni>t  a»«il  him- 
aelf  or  the  «oiife»»ioiis  of  the  former  "  ;  citins  the 
prBPedinn  caae ;   E*k  Cowen,  E*|..  efterwarda 
Jiid!<9,  appror-M  the  rulinn  in  a  re|>orter'a  note) ; 
IMS,  Anntin  r.  .Siwyer,  9  id.  39  (nale  of  wheat ; 
the  rendur'a  adrniaaions  hefure  aale.  that  it  be- 
longed to  the  plaintiff,  were  reieired  without 
i|Uoatian  j  the  same  refiorter  notea  thia  aa  over- 
rulhigthepn-cwlingoase);  1881.  Kente.  Walton, 
7  H end.  258  (action  by  tlie  «e,(md  indorsee  of 
a  renewal  n<ite  affainst  the  maker ;  the  liraf  in- 
anraeaaadmiMiona  that  the  Hrat  note  waa  uaii- 
riiiiij.   excluded;    no    authority  dted);    1831. 
Whitaker  v.  Brown,  8  id.  490  (action  by  bearer 
acainat  the  maker  of  «  note  to  K.  or  bearer  ;  li'a 
K-liniaiiona  that  "the  defendant  wnt  not  liable  " 
exuliiled,  following  HnnI  v.  Went,  N.  V.,  and 
Duokhiin  I..  Wallia,  Kn*,  p.,rf.  |10S4i  t»pudiat. 
ing  Oiiwen  »  note  tn  .inntin  r.  Sawyer)  •  1831 
Crary  e.  apwKue,  12  Wend.  41  (hide*  claimed  by 
the  plamtilfs  as  vendees  aipiinst  parties  concerned 
inTarionaexeiUtions  against  the  vendor;  to  show 
a  fraudulent  combination  on  the  part  of  the  de- 
fendanU'  aasixnora  of  the  judgment  claims,  the 
aciignars  declarations  "  while  engiiged  in  brinR- 
ing  about  the  sale"  were  receivwl  as  "Kivinjj 
nharaoter  to  the  transaction  of  side") ;   1834 
Bristol  -.  Dann,  ib.  142  (action  by  the  iudoraee 
against  the  maker  of  a  jiertnership  note  ;  the 
payee'i  admisoions  that  defendant   waa  not   a 


craaor  held  to  be  ImmiterUl);  1814,  8Urk  r 
Boawell,  6  Id.  406  (do. trine  applied);  18»a 
l^ige  ».  Cagwin.  7  Id.  Ml  (a<lmia«ions  by  the 
payee  of  »  note,  not  received  against  a  s'liUi- 
queBt  trsnaferee  for  value  after  maturity  ;  rule 
of  exclusion  atllrme>l  for  transfers  of  iiersonujiy 
in  general,  bnt  coulined  to  the  caae  of  a  trans. 
fen™  for  value,  and  not  applied  to  a  "i.rivv 
by  representation,  na  in  cases  of  Unkmpt.  v 
death,  and  other  cases  of  a  similar  charaiter " '; 
the  decision  waa  rendered  hv  a  majority  of  the 
Court  of  Eip.r..  13  to  7)1'  J8'.7,  Bri-lsin..  ,-. 
Pratt.  4  Denio  83  (preceding  rule  nfiprovi'd,  imt 
here  not  applied,  the  plaintiff  not  Is'ing  n  hM|,|,.r 
for  value)  j  MM,  Jermain  v.  IX'nniston,  6N.  Y 
278  (Paige  ».  t'aswia  recognized,  bur  lield  not  to 
apply  to  a  bank's  admission,  by  pw«s-biK)k  1  r,. 
try,  made  while  holding  a  note,  that  it  had 
been  (laid  ;  the  rule  is  inapplii-ahle  where  "  the 

fireviouB  holder,  while  he  owned  the  note,  tint 
nto  the  handa  of  the  maker,  in  the  nsuai 
course  of  busineaa,  written  evidence  of  its  iwiv- 
ment  and  duohsrge  ") ;  1853,  Booth  r.  Sweie'v 
«  id.  278,  280  (Paige  v.  Cagwin  appn.ved,  U»[ 
aaid  obiltr  not  to  apply  to  "a  written  re.rii,t 
or  diacharae  of  debt  which  had  been  .issigned  liv 
a  former  holder."  because  that  would  lie  •■iiii 
act  of  the  [wrties."  and  not  a  "  mere  convert. 
tion  or  «  pnrte  admission") ;  1854,  Riown  r. 
Mailler,  12  id.  118  (Paige  v.  Cagwin  re,„gnizH,|). 
1858,  Tonaley  r.  Barrv,  1«  id.  497,  500  iBcK,t|i 
V.  Sweney  followe<l) ;  1880.  Foster  r.  It-iils,  21 
hi.  247  (mortgHgee'a  written  receipt  forjinrt  |«iy. 

ment  of  a  bond  and   mortgage,   not  n iviVl 

against  the  assignee  in  good  faith  for  viliie ; 
Jermain  v.  Denniston  distinguisheil,  ami  the 
obiter  dictum  in  Booth  r.  Swezey  diMpprnvnl  ■ 
('omstock,  C.  J.,  diss.);  1877,  Chadwiik  r. 
Fonner,  69  iil.  404,  407  (Paige  v.  Cagwin  si.. 
proved) ;  1878,  Von  Sachs  ».  Kretz,  72  i<l.  .'.»8, 
654  (Paige  r.  Cagwin  approved);  1879,  i'oote 
r.  Beecher,  78  id.  155,  157  (mortgagor's  admis. 
aioris  of  non-payment  o '  a  note,   not  reieived 


iiiemlier  of  the  n«rtne«hin  .,     .  1    1    r  .1     •  '■*  °'  ■""•-P'ynwnt  o    a  note,   not  re.eiv« 

WhTukere  Brown      "^^^^^^^  "«»'""*  *  »<'b«5>i''nt  assignee  of  the  e,|nltv) 


a  partjr  who  can  call  a  witness  shall  not  be  per- 
imtted  to  prove  hisileclnrations ;  a  farmer  owner 
of  real  estate,  through  whom  the  title  has  passed 
w-  .«•!;*-''"  """Pt'O"  ") ;  1841,  Beach  v. 
Wise,  1  Hill  812  (Kent  v.  Walton,  Whitaker  «. 
Brown,  B-istol  v.  Dann,  followed  ;  but  the  Court, 
R"  S™'?*'"!  •'•■  declares  its  dissatisfaction  with 


tions  of  the  assignor  of  a  chose  in  action,  IihM 
inadmissible);  1900.  Merkle  v.  Biidleman,  IBS 
id.  21,  58  N.  E.  757  (rule  of  exclusion  ap)>li>'<l  to 
a  mortgagee's  declamtiona  ;  "  the  case  ot  Piige 
».  Cagwin  practically  cloaed  the  judicial  diwus- 
sinn  in  this  State,"— an  odd  rem.irk,  in  view 

ih.  diatinction  ^^cTuding'tireTdmlMion's'  71     wal'-^'f "'  "'="™^  "'""  *"'  "'-""'"'" 
wndor  of  personalty ;  the  dece.«e  of  the  pr«le.__      •  1848.  Pai^e  v.  Cagwin.  iupra,  1878,  Von 
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m  Vnmoal.  ju«  Won  th.  n.lii»  i„  p.  J  ,  JJ!!"  {^      °'  '"f-*" * 

,.««-  .o  .h.  p.io,'hiE:rLtM,'^,iTr:isr 'r 

the  eleiueut  of  De.-otiabilitv  in  wanti„„       1       ^         .  ^"*  wherever 

tlio  admuaions  are  receivable:  """"ly  oi   utle   u   found;  and 

lion  or  In.,.,  other  manner  which  rprWe.h°^;"^^^^^  °'  '*'""»"  «»'"•'*'"«' 

«»..f»rid«utia..U  with  th«  previou.  owner  t^TLr^^  »'«*«««>/.  hoW.r. 
r««ivri  i«.i„.t  ,„ch  party  ;  y.t  Zt  wh^«  .h.  J  »     d~' ";»"<>"•.  while  o«„,r,  m»,  b« 

o.l.er  legal  con«qu.„ce.sSin«tloni.lch:'!ir'  T.^'fj  ''"■""■"""  *'"'  '«'«»«• 
....i  uniformly  upl^n  tl.i,  b^nch V  h.ar.ay tidZ.  'th  i*  T"  '"  "P*"^  <»«^"y 
holder  i.  not  p   -ere  privy  in  titl.  or  ItTte  ^th  T»"  Prino.ple  i^  that  ti.e  honajil 

to  eerUin  gro  !.  of'defe.i  wW^'  w.  hi  *'l  '^jPTrf "'  T'''  "'^'•''  "''»•  "'«'"' 
or  the  lik.  vie  which  nullifiM  thrbm  or  1^  T^".  1^^?*  """"  •""  ""'"•'  »'  <f*'»i»lf. 
whether  »»«,^,/e  or  wa/aZ.l,..L.i  •'«»'"'*ly  «n  the  hand,  of  ihe  holder 

• . .  Buti„ofh.rca:^"rj;;j  tilnv\t'„""^        "^•'^'"  •»"'■'*"• 

in  .  great  m...u«.  ind^pendeTof  J,  forme'r  kl.H^^'LT^'"."'  *?'  ''"'  "'  "»»••  "'•'"l''. 
tohim.    Th.Uwdi.con^.Uhim^ru.XriJ-'Iir.Jr^^^^ 


8aih.  ».  Kreti.  72  N.  V.  548,  S84  (henkmnfi 
'•'"""'«»'  °f  •  «t-off.  n»d.  b«fo™  'th.  i^iSi 
n,.nt,  .dmitted  .^.in.t  the  .«ig„„,;  .X 
■lualifiction  fonnd  in  Puige  r.  lagVrin  that  the 
v»r,d^  or  «.ig„«,  „„„t"  iH.  .  ,,urch«,r  for 
».  ue  m  order  to  n,.ke  the  decUmtion  imJmu' 
•iLle,  u  an  euential  pert  ..f  the  rule :  .  the 
«».«n«-  in  bankrupUTT  i.  not  a  pureh.  ,r  for 

n  Hullis  ».  Montgomery,  40  id.  362,  3S9.  that 

I lin*  u  no  .uch  identitv  of  int^reJt  lietween 

.n  .n,olvent_a«ignor  in  tmrt  for  c^itorl  ."d 

hu^«a,.gnee   ).      Compare  the  caae.  cited  ar  j. 

•  1889,  Cuyler  r.  M.Cartnev,  40  N.  Y.  221 
«26  (iKrsonalty  :  excluded;  "It  will  not  do  to 

H  oonii»tetit  evidence  against  Aim ,-  .  .      evi. 
denpf  g,KKl  M  ,gain«t  the  awignor  ..nly  do^a  not 
contnb,,^    ,„   any    way  to   defeat    the.>  Vhe 
•sMgnees']  title  "  ;  here  they  ha<l  taken  iJ*™ 
».on);  1876  StowelU.  Haz/Iett  66  id  iiT^  ! 

■  «  V    2?"  B^  "■Wilkinson,  no  id   105. 

miL      "ii.*^  '*  <«"iKnor',  declamtion.  ad! 
■"itt^d  ;•  they  were  competent  against  the  •   , 
•ous  making  them.  .  .  ."lad  beSg  com^:   ,t 
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•Jjiinat  them,  they  could  not  have  been  exclude.! 
tL  h,thT  !••  .'''".'■'•"•""  '-  "-nembirld 
case*  are  still  cited  as  law  ii  later  mil.-. 
deaUng  with  a  relate.1  .,uea,ion  (i^'|7wT 
\  ll4S,  Hinea  e.  Soule,  14  VtftS   lOflT. 

hi.  il'i    "  •'^''"»"''"'»  »"  ""t  'Videnc.  .3 

1845,  Ellis  ».  Howanl,  17  id.  330,  386  (iireced 
ing  case  approved).  .  «»»  tl'receu- 

;.■  •"•  K«iH*ld  rcpudiafd  the  reason  riven  for 

Hubher  Co.  e  Duncklee,  30  i,l.  29,  39  ("Tnw  e 
Soule  ha,  heretofore  been  eoniideriH,  "m! 
piigned";  •'adinis»i„„s  made  by  the  aMi.„o; 
of  a  chatte  or  personal  .ontiact  prior  To  th" 
assignment"  are  m-eivable  against  an  asaieHy^ 

46Wi'  6  tL'^'-V-  '«■*.   I'--  "•  S" 
40  lU.  6(4,  677  (precwling  case  approved) :  1876 
Alser  r.  Andrews,  47  id.  238.  241  (expreHslv  an 
noun-e,  that  the  de.i»i„„  i,'.  Hinls  Wle  ia 

regarded  bv  the  bench  and  Ur  ol  this  SUiTm 
dedartng  the  true  Uw  of  the  subject "). 


'  uiiL! 


'  '0^^»  KTRAJUDICUL  ADMIMIONa  [Cur.  XXXV 

This  I.|gic.I  application  of  the  theory  of  tnin.ferror.*  admlMion.  w..  fln.ii 
probobly  be  everywhere  recognized,  except  in  New  York*  ^ 

r»rrror^fruro^":^i"^XX^Lr%"^"•  •-"""  ^'-" 

..  .da.i„io„,  .g«iLt  the^ranS;    TW    i  {^^^^^^^^^^ 

K.ner.1  appli.at.oa  of  the  principle..    There  majt^Ti  tr  ^iin^i;,;': 

w««  not  oVftUue  whon  tmnifHrivtl  i  I  so*    Kent 

luurv  ;  letter,  of  tb«  (•yer,  .t  th.  lim-  of  nX 
iuu  Ibj-  note,  idiniltml  «  "«n  »ct  .ion-  by  0.  * 
<  ».,  wh..  wer."  th-  uiyw,,  of  the  ii.,te  m,.]  tlirouifh 
whon,  the  pl«i,,tijj ,..,..«,  title') ;  l»a4.  Sk 

-«',  l<.  C.  J.   lieat    .leuUnitiona  of  «  former 

I  f-  I  ;.*;  .."",'r'  .'•  ^^'""'"^  >  c.  *  p.  148. 

I..  1  .  J.  AhlN.tt  (.leoUntioni  of  the  twyee.  wj. 


mit.l.,g  that  .h»  bin  »„.|ieeb.rKi*  VyT\»tr 
..I..-.  t^-»v.A.  „   ...  ao.aar.tion  of  tbe  |«rtv 
iin.|Br  whom  the  pUlntitT  cluiriw  title")-     824 
Ktwkbiiii.  I,.   Pottnr,   1   C.  4  p    jjj    f,    n    j' 
«iir.,r.|  (!«,■«•,  „aM.iMion.  of  fr.u.1  in  the  ion. 

tt.-t  Jh  ?•  '  ,"■  '^^  "•  <."■'•  •Pl«r.ntly  cono«l«J 
in  onlcr  to  imik«  ailmiMioo.  reeeiraWe) ;  mg, 
B:.roaKh  ».  Whit,    6  i.l.  879.  4  B.  4  C.  825 

r^.iJP"'"*  "'"''"•"""•  "  *•  '••'k  of  eon.id. 
r.-i-  .r  *  ["!".r«y«W«  on  demand,  excludnl. 
nnle«  the  (.laintilf  "had  b««a  identiHed  with 
A.,  by  ibow.t.K  that  he  had  uken  the  note  with- 
out  oon.idirati..n.  or  after  it  ma  due"  ;  P,icocfc 
!•   ,1.^'f  l;"^"  tically  repudiated)  j  1828,  S.uith 

r.  ^  .'."'"•.",*;•  *  ""•  «'*  •-  C-  J.  Abbott 
(declara  ion,  heldinadmiwihle  "aRain.t,  holder 

J.  (|«y.--  a  deiUnition.  exclude.!,  but  not  on  the 
preceding  ,,nn.-.ple);  18S0,  Be»«ch.n„.„.  Perrv. 
I  n.  «  A<1.  89  (rule  of  Barough  «.,  White  fo|. 
lowe.l   ;  ,831,  H..i.l.u  ..  Millif  4  Id.  489.  C.  J. 

1839,  Phillip,  e.  C..le,  10  A.  *  E.  106,  U2 
|«»me).    Th..  c'jni-era.1  ductriiie,  that  the  admit. 

•TtrrmatHntv  appearwiatanearlv.tafre:  1806. 

borough  (a.lmiHHioii,  of  [ayinent.  exiludwl :  •'  It 
would  be  mHkiiiR  the  lie.  lnrntion«  of  a  third  ner- 
»on  e^den..*  to  affect  the  plaintilTa  title  wLn 

rytwl  on  the  early  ignoran<»  of  the  tbeorr  of 
admianont  (ae  noted  anfc,  1 1080),  and  wm  Sac 
Motll,  repudiated  in  the  .5,ve  Jiie  of  rnjTn^ 
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161  ,  1847.  Kanixbottoni  v.  Pliilm.  jh  yra  .,,• ' 
/«.:  1848,  William,  v.  Ju.ly,  "ill  a,s\"(.,  ' 
pitted  ;  here  uaurr  .nade  the  note  vui.i  ;  fint  it 
ha.|betoined.iel».f.,re.,.iKnment);  /nd.  \Hy> 
Blount  »  Ri|,y,  3  I,.,|.  471:  ISM.  Al.i.,,,  7 
21""'  '  y,-,."*  ("""'"Kofinble  not,.)  J    im,',' 

Hatehr   IVnniH,  1  r.irf.  244  (leading  ..pi,i„„' 
the  .'hief  argument  o|.,K«,«|  by  con,"--!  to  ,|„ 

drt^U.,m  wa,  th»t  the  ,«yee  ofan.K.„ial 

atruiiMint  w;.»  not  a  iwrty  lothe  recor-land  th.  r. 

thta);  1SS2,  Park-r  ».  Mar.ton,  S4  i.l.  38«  (,„, 
ndo,-|ied  note)  ;  .U,u,. :  1833.  8yl»e«terr  (i 
18  Pick.  92.  91 ;   18.M.  Bo.id  l   Kitlm.i.  k    ^ 

Okl.  838.  62  P»c.  891  (iii.loraer'a  .le.  laiali.,i„  ,„ 
»TT?'*"""'"'.'"*  f»f  »hi.h  note  wa.  «,,..„ 

^„.  V  .^"  '.?"•'•.'•  •Jmi'ted  «g„in,t  v 

quent  holder,  if  not  fcjiM**);   K«  ;  iSM   tl,l 

8V-«!!."«'T.  ?»  vt-  «•-»'««•  'w,,a': 

1827.  Roaar    Knight.  4  N.  H.  238,  2.l<   (.itiiii, 

•rrrnle  of  Paige  ».  Cagwin  of  ....nn*  i  ppli,.,  ,„ 
cboae.  in  •etion.  including  ovenlue  . .  mm.  r,  i,,l 
p«|>er.  a*  well  a«  to  other  nerwnalty  ;  the  ,  ,w , 
iZ^Jr^  "-'.I  1088.     he  re,le'n,l  8i.,,rei,„ 

i»i\Dodge  ».  Fieedman'a  8.  *  T.  fo    93  I'  S 
879  38S  (ina<tmiiaible:  following  Pai,^  v.  Ck^ 

•  I'",,'***  collected    aiUt,   |l  lOSJ-Mst 
f'"'™* ,•",  'SiPly,  thia   .«ault  al":    AVwA,,,/. 

F.  749  779  (abatrart  of  title  ;  atateinr.its  •■  ,,r,.r 
he  had  perted  with  hia  interent,"  -x.I.mI..|)  • 
ao,*"^  •■,.'."'•  P''"'"'  "•  Trnemnn,  ].i  .V.  |ji 
?.  1  '  i:'''/"r»'a:  1876,  T.-mpkinn  r.  Cri.i,,..  ."o 
tal,  478  :  1893,  On!  v.  Onl.  99  id  .V3  V",  u 
P«c  88;  1901,  Banninc  r.  M.irleaii,  133  i.l"  4^', 

So  fi  •  ?S1-  £T9*"  '*«'•  H"*"-^'  "••Sn.IHi,;.,' 
32  Oa.  196,  203  ;  1876,  Porter  .,.  Allen.  r,t  i,|. 

U-.  *7'P,"f"°"'  •  donee);  1891,  B!h1.»  k  r 
Miland,  87  id  673,  18  8.  E.  651  (,imil,r) :  ly..'!, 
r^Z^''}i  i'-  ■*"'""■•  »'  •<*•  2«,  22  S.  E.  2n  : 
1896,  Ogden  v.  Dodge  Co.,  97  U.  461,  25  S.  E. 


II  I04«-l«»7]  PKIVIE8  IN  TITLE;   ORANTORS.  ,  ,«« 

I^ing  i«  fraud  of^  t^.  .p^^"  2;^"  ,""!  '""''"'  *"  '"•^'^•''  " 

....y  CO.,  into  play ;  brihVffg^tp"^"^;':  i':^''''"  •" "'""-'"■" 

now  b«  examined  Mpawtely.  ''"'">P'«c«t«i  with  othar  queationa.  must 

•N.  K.  817  (cvrn  .h,.,!.,!.  ."i.  :..?!"•  "'*•  "      PriD.I|.Vr  i.  ,,„,   i„voki,U)i    .viir    K,  rl  •' TTw 


\    k'  ViV  /    """"''"1"'.  »«:i  lu.  oai, 

ft.  fc.  817  (vvrn  tboui'h  »'iil.  .tin  il.  

HI.  M4,  40  a,  K.  fi77  •  1**U7  ahm^  ^  \t      % 


•mail,,)  J  mi,  Kirlh  r.  Km.  17  Iml    28?     I^''  S^f^  "■  <»ri""".  '«»  i'l-  «1.  ««  I?  E 


.".mT  ".V""  ."''"*  '"B"»""»'ly  that  ,ut  'it 

m/;et'i7:^rkH7^i7..vf- 


.pm..  th.  dnne.  of  .««!».„%,„»:  WJS"     ir,™.'^^  "'.t, dated) ;  ,V„rfA  y;„i«„  ,.  ',gV« 


«W»»o.-    IMS.    If.!..    -     1. '*/':.'  nentiiyl. 


m  ,.i  ;•  .«8i. xL„-ri.„u"rid"8^^:  :..^r?808"  &r'  ^■*^^'^^'- 

mi   Joyce  r.  H»inil»on,  lU  i.|.  ifl*    li:    la     ,*?,  J?',      '"'•    '"''"    »■    B««r.    4    Yeate.    MS 


V    i.    ^.     .     "•"""on,  ill  1,1.   183    igT    ]. 

«3.   40  N.   K.   S83i    /,«m;    IMg,    0'N»il    » 
V iiiiilertmro,  25   U.    104     lor'    imi     u/> 
n.i.k.  r.  K;il.r.  M  i,l    43.  «'  iTw'^'. 

k=-5'"^s"«>VoT;  •;.»<«»"'.   - 

a-^-^^n?  •  "'H;Ji*«irft'; 
aemwl)  :  *aMnMu««,,  igQg,  Bortlctt  »  D-l 
ueuvitiff  H  diwd    fiii*  >M.i.j....i    !_   .     .  .        • 


i_.ir.ni  I""""'!  »»iu,  Honnet  ».  Dave 
•"Ugh,  8  Blnn.  178.  170;  1818.  Pn  k«  T 
OoHjaluj,    1   8.    *  K.   628.   838,    8.17      18I7" 

».  Oold«boroujth.  »  Id.  47,  86  •  IMS  R.hK 
».  ClemaoD,  la  Id.  828  •  1826  M^i  " 
JTOIaughlln.   18   id.   w]    \m'    PrilT   l 

.  Tbo"  l'?^  f."',?"'  '«»«  M-Cufio„g"S 
»•    K.    Co..    186  id.    112.    40  Atl     404    th,   . 

irnneuu:  1862,  Camahiin  r.  Wood    2  n... 

1  Blajhr.  872.  878;  »'im<m/..  ,829,  ,,X,5 
».    Billinga,    2  Vt.   809,  81'.':    1842    Hi,,.  » 


.i-7.Ji-     — "-.   iva,    ,u/     latliera  dec  antiona  7S   i.l    ni     in  \,^     \,\i.''  ""*"■  ""•Una, 

d^iiving  a  deed,  n«t  reo«»«i  aK,i„,t  cl"n«nt  1884    sJiVk        ''o'-    ""'^  '"°»«' :    »'»'/"-i<i  • 

..lertT,ed«d,i„f.vorofd.vi.,iofth«farr"-  m\'  f^^J'    ^'^^-    "    «""•    7S'A    763 , 

IS17,    Bridge   ».    EKgleaton,    14   id.    248    260  1885   ftd^v  ^   W  ''"'"=!"•?"•   "  V«.  76,  88 

(    aftenrarJa,  he  ha.  no  relation  to  the  eaUrte  B«h  k  VlfJi,    «"7i'' .'PJ''"  "2-  "»  ^  "W 

he  haa  conreyed  ") ;   Michiqan .    1896    Vvob  H^-   J;.""*.'''  *l  '''•  "''.  '  75.  28  S.  E.  224  • 

K;T1*1.  108  Mich.  244,  68  KL  W  968'  MilZ'  «  w   v^'T,"."'.'.  '*"•  «""•♦<>''  '•■  McflnnA' 

»^.;    18U8,  KurU  ,.  B.  <-o.,  61  IjSfn'  fg    M  S  hJ'-  ■*'i,'SS.;  W^"™""'  18»6.  Hatta^n 
^-  W.  1 ;  NtbraAa:  1896,  CMUoUditrf  T.  l!         Hutmui,  91  WU.  486,  86  N.  W.  M, 

U07 


iffiirii 
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EXTRAJUDICIAL  ADMISSIONS. 


.        ,  [Chap.  XXXV 

or  iu  assertions  that  tl^'pe^;  i.  S' it' "  f '""  l''"'^^'""^  "'  ^-" 
c'ple  of  the  precodin-'  section  «tr„,Z  ^'  i,  *'^'*''  ^^'*'  "P"^  tl'e  Prin- 
f  le.  This  Leh  is°alTva;r;o  ir^^^^^^^  "P^^'^*''  ^"e,  are  inadru". 
dealing  with  the  evidence,  by  Ze  of  whf.wT  ^^'^  ^  «">"  ^vays  ,„ 
of  special  circumstances)  h/e^Wence  mav^  ^  v'^  "'.'"'""'"'  ^'"^  ?'"«-- 
At  least  five  distinct  theorL  LalTto  tL  '  'T^'^  *^'=*'"'''  "'^'"^-1"- 
various  Courts.  Of  these  the  fim  t^r^hpT' '"'' '^^^  «'*^"'-«'l  ^y 
principle  of  Admissions  in  one  iSo^^oH  ^"r'™*^'^  ^°^"''«  t'- 

appeal  to  other  established  iTofevad^tV  "'"'^"" '^'"^•"H'  tu-. 
rule.  Of  the  five,  it  may  be  sTd  tW  »!?  ^^  lu  "P^™""'*  °^  *''«  «»-«'«">• 
disputed,  and  thus  rarely  arises  Joranni?^  'J'  ''*=°°*^  ^""''i  l'«  ""wl.eri 
other  four,  the  third  I  To  u'd  sp„S  Tut  'i^  '"^""^  ^°"^  «^  ''- 
stnngent  than  the  others,  and  thereto  S^clan  ^'»'"'«'»«°^  «^  -n- 
because  commonly  the  Courts  which  fdlow^/ ""'T'^'  "S'''"^^  then,, 
theless  all  five  rest  on  establSid  '  nS^  '^'  °"'^^«-     Never- 

aeceptcd  by  the  same  Court,  so  as  to  adnfr.K  ^f  '""^^  conceivably  be 
"ne  of  the  five.  Finally,  as  between  the  o^  the  evidence  if  it  satisfied  ,nv 
to-day  the  leading  place!  with  the  fourth  anT  ?f  '''""''  '''«  ""'•*'  '"'J''" 
and  tending  to  overtake.  In  some  Cour^^T"?  ^•'"  "'•''  ^^^''  ^"'  ^»vor 
them  now  to  one  and  now  to  another  fh'  ^T^"  ^'^'^'^ticism  inclines 
Courts  there  is  a  sibylhne  obscu  itv  ^  '^''  ""''"'  °°  *^«  P"*  of  a  few 

to  interpret  precisely'heTr  view"     ^        '^'^''"°  "''''^''  ^««  ^^e  attem,! 

tb.  prinoipl.  .,  s  1082,  .roT^Ste'"""  """  "  ""'  "  "»■  "O  (« 

«±t?'"P'''  '.""""yn-  «  made.  Sutol*^ -n  °'  '™^'"J'""  "'«'  "^  P-l""  y 
retain  the  po«e«ion  of  the  property  m  b^?o^  thu  J-  '^  ""*  ""•  ^"'"o''  """tinie,,  to 
crechtor  .™pe«hing  such  conveVant"  tt^'m  H  17  ™-^''"*  '"dence  of  frauJ  a 
the  decLu»ti„„,  of  the  vendor.  thu.^toi„7n/»r       °'  '^'"*'  '^^  ^  «»'»itt«d  to  nTme 

tbea..  the  nght  of  property  «.„au..  II^I^S^T.^u.^^i'^'JI'.''-    So  f «  „  „,.te.  2 

1398 


(Jj  Ihe  third  theory  ia  fKo*    «    ,    . 
When  a  couspirac,.  on^lt n  J  ™'„T"  ''  ''T'^'P^rators  ^ante.  §  1079) 

admitted :  ^  ''''^  "^  -^^^i-ndeut  of  the  decIaratio.rdeS  tot 

thecommoti  intent  int.,  ^,1  r  ^  'declarations  of  eitiier  rn.,.l  T  "  "'  ^Villia.n 
.ffect  all  the  co^o  Irlt„™  T^  ""!  "'  ^"'»">«nce  ther^f "^^r^^:  '''"''  ''""^^S 
not  be  "ucoe.s.fullye^  „""'..  J'""  '"'«  '"  "<"  questioned        '     f »:  ^         "'''"""'  *" 

fule.    D,.|iveriM^  Ja  .     "  Paywent  of  debu  esuhlil      *^        '""'^  concurred  in 

.common  iS^dtf^:.'''''?''"'''  ""  '*'«""'ent ;;teS  t"a co""''"""^  *'"""  "" 
of  the  asaisnment  «Slt  '"'"''  P"°f  "'  »oncurrene^t  .h„  ""^  ""*"'•  ^'"  »»' 
decI,.ratio,f,  of  thet^JS  '  ^Lr""  '"'""  -''^in The  p  •  ^cil  "t '""  T  "^""^-^ 
dence  against  each  oS  t^  while  carrying  their  com„r„Sn^^*^  ""*  ~'^  ""d 
tra>„ferof  title  «*  it^'f?  ""^  '"'«  ««»  «bove  »ta^  r.  X  ""°  '  ««"»Mon,  evi- 
"■an  the  J^nor^  '  tvT  t^  "  ""^«  »  '""»'>  No^neri.  '  *'"  I'  ™"°»»  -^er 
enough  to  collude  wYtk  I       ^^•°''^'^'*™«<'"«  "ut  of  ,^uT^^^^  l^-ignment  made 

-d  defeat  it  ulTjZ'^iTl^.X  ""  T"'  '^ ^^n':^t  ^  T^""'^' 
denoe,  it  m„at  gfnd  «  a  LtTn  "*  •""''  '«l«'i*'i°n«  or  d  Ja  at  „r.  1  ^""^' 
•^'iffnees  we™  i„  a  co.l.raT  JlV"  ?"?••  '"'•""ted  or  pSTtlTlT"'^"'"'  «"- 
and  declarations  of  either ^^i  '""^  '^''  creditors.    If  that  fL  f  T'^°'  •'"1 

f"lfil,nHnt,  are  com-,    /     ^^  '"  ««="t>on  of  the  com  Ln  ""''  *'"'°  "-e  acU 

1288  "•  adniittwi  it,  nor  agaimt 
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aisigncM  by  proof  that  th«  assignor  admitted  it ;  it  is  a  fact  that  must  be  proved  by  evi- 
dence, the  competency  of  which  does  not  depend  upon  an  assumption  that  it  exists." 

This  theory  is  entirely  sound  so  far  as  it  goes.  The  only  criticism  to  be 
made  is  that,  though  it  is  in  iteelf  entirely  consistent  with  the  ensuing  two 
theories,  yet  the  CourU  which  employ  it  commonly  repudiate,  expressly  or 
impliedly,  the  remaining  two,  as  well  as  the  first  above  examined.  Those 
may  be  or  may  not  be  unsound  ;  but  no  Court  need  suppose  that  the  recog- 
nition of  this  one  is  inconsistent  with  the  recc^nition  of  the  others ;  i.  e.  tliat 
the  rejection  of  evidence  because  it  does  not  satisfy  the  present  one  requires 
its  absolute  rejection  without  regard  to  the  satisfaction  of  the  others. 

(4)  The  fourth  theory  appeals  to  the  verbal-act  doctrine  (post,  §  1772).  and 
to  that  particular  application  of  it  which  receives  declarations  by  one  in  pos- 
session of  property  as  coloring  the  nature  of  the  possesiion  and  thus  giving  it 
a  fraudulent  or  an  honest  complexion.  The  effect  of  this,  when  the  trans- 
ferror's declarations  make  for  fraud,  is  to  help  to  fortify  the  presumption  of 
ownership  from  possession,  and  to  fix  fraud  upon  the  transferror.  The  decla- 
rations do  not  affect  the  transferee,  whose  knowledge  of  the  fraud  is  other- 
wise to  be  established  (unless  the  presumption  of  ownership  from  possession 
be  thought  to  satisfy).    The  theory  has  been  thus  expounded : » 

1835,  Gwilon,  J.,  in  Aikeio  v.  ReymUh,  1  Dev.  &  B.  367,  369:  "The  possession  of  the 
slaves,  having  in  this  case  been  retained  by  the  debtor,  for  eight  or  nine  months  after  the 
execution  of  his  bill  of  sale,  was  sufficieiit  to  impress  upon  the  transaction  the  character 
of  a  fraudulent  transfer,  unless,  from  other  facts  and  circumstances,  another  character 
could  clearly  be  assigned  to  it.  The  plaintiff  offered  eviJenoe,  tending  to  remove  the 
legal  presumption,  and  to  establish  an  actual  bonajiile  intention,  which  was  properly  sub- 
mitted to  the  jury.  The  evidence  is  not  set  forth  in  the  case  made,  but  it  must  have 
tended  to  show,  that  the  debtor  retained  the  possession  as  the  agent  or  bailee  of  the  pur- 
chaser. The  nature  of  that  possession  then  became  an  important  inquiry.  Was  it  in 
truth  a  possession  aa  the  agent  or  the  bailee  of  the  purchaser,  or  colorably  only  as  such 
and  actually  as  the  beneficial  temporary  or  permanent  owner  ?  If  the  first,  the  apparent 
repugnance  between  the  tiUe  and  the  possession  might  be  explained,  and  honestly 
accounted  for ;  but  if  the  second,  then  such  colorable  possession  was  but  part  of  the 
machinery  of  the  fraud.  .  .  .  Generally  the  acts  or  declarations  of  a  grantor,  after  the 
conveyance  made,  are  not  to  be  received  to  impeach  his  grant ;  the  righU  of  the  grantee 
ought  not  to  be  prejudiced  by  the  conduct  of  one  who  at  the  time  is  a  stranger  to  him 
and  to  the  subject-matter  of  thoee  rights.  But  the  acU  and  declarations  in  this  case  were 
those  of  the  possessor  of  the  property,  —  were  connected  with  that  possession,  and  formed 
a  part  of  ita  attendant  circumstances.  They  were  collateral  indications  of  the  nature, 
extent,  and  purposes  of  that  possession.  They  were  to  be  admitted,  not  because  of  any 
credit  due  to  him  by  whom  they  were  done  or  uttered,  but  because  they  qualified  and 
characterized,  or  tended  to  quaUfy  and  charactoriie,  the  very  fact  to  be  investigated." 

This  theory  can  hardly  be  impugned  in  its  logic.  Beduced  to  a  rule,  it 
admits  the  declarations  when  made  during  possession,  whether  or  not  the 
debtor  is  a  party  to  the  cause. 

»  For  snother  good  exposition  of  It,  see  the     tumftion  qf  ovnmkip,  apart  from  the  csm  of 


snother  good  exposition  of  It,  see  the  twmftitm  of  ovmenhip,  apart  from  the  cue  of 

poa,  S  1779,  from  Burgert  r.  Bor-  sales  in  fraud  of  creditors,  is  fully  expounded  in 

—   Mo.   80.    The  general  principle  of  passages  quoted  nwt,  {  1778. 

verbal  acta  in  poaaesaion  as  affecting  the  prt- 
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—  4  ^0A^ 

the  debtor-transferror'8  intSit  a  l  Icf^l^f '^  /  P"*  °'  ^''^  i««»e  being 
A..  t«<«»<  when  dealing  with  the  llZn       ""^ ^"'^'•"'ions  which  indicate 

lished  principles  having  a  larger  sco^t  ~  "°    "^"""^  application  of  estaln 

1823,  Porter,  J.,  in  Ouirfro  r  Orivoi  9  M.,t  „       t      , 
veyanoe.th«,  thing,  were  n^l^  -L^^'nV'  ^:  \»'  ^5=  "To  .et  aside  the  con- 
of  the  vendee.  «d  on  injury  .T^^rtydafn^"       C "V'^  T"''"''  ^""'<^  <"'  "'« Part 
are  surely  a.  good  and  a.  high  evidence  LaTothir  fhat"    '.l'^  declarations  of  the  first 
am.    They  are  of  oour«,  not  sufficient  to  show  fh  .     '"  ^  «*'""  ^  P^'e  fraud  in 

or  then,  as  it  was  justly  .aid  iu  argut  ^t  e.ert  ^uTh^::  *"'*'uT  '""^ '""""  »«"'»«  " 
him  from  whom  he  bought.     But  it  U  n„»  e'^e'y  purchaser  would  hold  at  the  mercv  of 

.«»s:ri  sst  ri't  r.r ."'  i  "»*'"•  ■"  »■•«»■ 

sioa  at  the  time;  for  otherwise  hj;^,*/  t«n«f«rror  must  be  in  posses- 

present,  intent  i^  deah  g  Xthe  pro^Tv"::  ,Th"'  !^  "'  '  '"'''  ""  '  ""'  ^ 
§  1729).  The  only  objection  can  be  tr^'  .  "f"'"  inadmissible  (post. 
(a>Ue.  §  1082,  par  4)  that  theXlaruit  Z  T^^T  '"  ^''^^'  ''■  ^"^^'^'-^ 
t.ve  to  deceive  ;  but  this  obkcdo^  is  .v  f  *^'  ""'"'""^  ^'^"«f«'  ^  '"o- 

to  deceive  before  the  transfer  31. T'  'j'.^""'"  ^^  ^"«  «1"''l  '""tives 
that  he  will  wish  to  faSfyt'r  the  S  J^'faf  7'  "'^"  ^'"^  ^^-^^- 
offers  the  declarations)  is  relatively  small  °^'"^  ^'^'agonist.  who  now 

^^^^i^:TX:rA':Z'^r  theirlimitations.it  cannot  be 
^o.d.parage.    ^  .o.-;^:  ffr^^^^^^^^^^^^^^^ 

.  .     Where  nothin«  is  notetl    in  .k.  .:»..;. ^         -  _  ..  '        " 


b..o»y:;^  trd'Zr'-'s  ^^ii!:  ti  "1!!:!'°"' 

the  fact  does  not  aPMa?^^T^',"  "  K"!'? 

M  found  111  §  1779,  j™,   rpa.-h,n„^  ■  ' 

whatever  have  been  pk^cTt^'ther  i.   I  nT 

-"-.2  Kerr  8.9  S^ii^Vx^^  "^l^, 

MiManua  v.  Wells    29  N    Rr^^n','     ^*^' 
d^laration,  exclidV  though'a''iS^rtoTh' 


where  th'e™  W.L  ..uo  ,Sch'clI??"r"  "'"'•'"''"' 
possession  as  to  admit  then,™  nni""''''"^''' 

62  (similar  to  Paige  v.  O'Nei  )  li'«i  r  *"• 
Dollarhide.  24  id  218  SW?  V  ?  ••  ^"K  »• 
«n  assignment.  Mid  never  ti^™."\°/"' 
1864.  C«h«,„  .;.  M.«hair  25  id^i9'';'"^i^''|.'^>i 
inadmissible,  unless  uerhanVJl.^^  '  ^  •  "'*''' 
sewinn  ttiti,  .k  l*™a[)s  when  made  iii  poa- 

rT„L""o^.  l'|•'L^»'l^<'»  •'"..sent)  ,  1884,  ji^ 


».  Moree  38  H    onHr       '=';»»'^"t) ;  1884,  Jones 
27S    oi.;  '5!?'  ?P»n»Ker  r.   Dallinger,  38  id 


278, 


282     9«1'   ?r  ■  ^'.  "•   ^""'"S 

rfV^ntt&r.:Sb/:^^^^^^^ 

Hutchines  ».  Castle  in  {A    iko    ,r ,     '•'  '"'*• 

inrcTh:o'"V"»K*:,T"'  its'"?''  '""'"'•■ 

Barton,  109  id.  662.  670  42  plc\n\T'"'t  ?• 
Marlesn,  121  id.  840.  Mpi;    «o'i?V. ?.''"'"',«  " 


If 
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better.  There  is  just  as  much  risk  of  injuring  an  honest  creditor  as  of  dis- 
possessing an  honest  buyer.    There  is  in  common  experience  a  git  dtl 

ino'  (^IJ^nX  TcSSJ'r  "d«Urfao«*  iftf;  T^"''  ""  '»""^'"'<-«  "  i  'ho'-Kh  not  a.  .«iu,i 
title  ird  poM^ion  mn*/.xcludS)'lfiS?  It!«7''«r ' '^rr''^*''""^  ""  »»■ '""'"'Xory 
Bush  A   M.^Tb.   IlSlbiM Ts4  iJ    'n-l    h     ;«*!'„{??•  '*^*-  *"""-y  »•  8p«'>l<li"g,  8  la 

in.po«e«ion.  .dmittM.  on  th.  ?h»rvVcon  ttf  18™id  3i'2."3u'''m'',  ","'  «'"''"  "• 
■pimcy,  inasuit  to»etiuide»d«edtohi.i.if«V.     „    '^     .    ■  •  ?'*•,  314  (detUrationa  in   po». 

Kirl.y  60,  62  ("though  a  perw^  may  oo^  Trit  >  ^""'f '•'";'>  evidence  of  a  conspiracy,  • 
for  lum«lf,  he  canuot'^for  ano^r"  'he«  tZ  w^.h  tl"*'  •"»J-,.<»'«'n'J  "»"'h  a  conneetiu, 
.!..,„  „f  .1,.  .i...i-_.;__    .,.  "".'""    •  "•"'  the     with  the  property     a<i  to  invoke  the  »hil)lK,l,.||, 

ru  (Mitel  ■  ^k^a    u,..i„..  _    <v.i-_    ..  ,.     :    " 


...        .,        ^„„„,,  ,„r  auumer    ;  oere  thi 
tune  of  the  declarations  did  not  appear) :  1815 
Barrett  ,.  French.  1  Conn.  354.  J66  (g»ntor"; 
declarations  after  transfer,  said  to  be  iuadiulssi. 
We) ;  1844,  White  v.  Wheaton,  16  id.  MO^sIs 
iT\"'^li  ''""[fl^--  18?7,  Oatis  r.  Brown,  5»  Oa. 
711,  716  (declarations  while  retaininff  i>nsiieMioii 
admitted  "as  part  of  the  re»,j,^<ro(  the  fraud! 
ulent  enterpnse");  1880,  Williams  ».  Hart,  65 
;''-,f' •p=^0^'™'e  "f 'he  preceding  oa*.  „,,,,li,„l) ; 
1884,   Powell  ».   Watts,   72  id.    770.   774  (ad- 
mitted, where  the  debtor  remaine.1  in  possession 
contrary  to  the  tenns  of  the  conveyanceT  no 
preiwjient  eitnl) ,  idaho:  1903.  Meyer  i».  Munro 
—  Ida.  -  .  71  Puc.  969  (declarations  of  mortl 
gaRor,  affer    execution,    hehl    admissible   only 
I'here  the  mortgagee  U  "a  party  to  a  coramoS 
unlawful  puriwse");    niinoit:  1860,  Wheeler 
B.  McComsten    24    III.  40   (dei-l.irations  after 
possessmn     and    title    transferred,    excluded)  ; 
1861,  Rust  B.  Mansheld.  25  id.  336,  339  (pre 


r«  »«te)i  1876,  Hurley  c.  Osier,  44  id.  «|' 
W,  mmblt  (theory  of  conspiracy  einplny.,!  i„ 
admit  the  decUrations)  ;  1878,  Kevstoue  Ml" 
Co.  V.  Johnson,  60  id.    142.   144  (declarati.ns 
arter  title  and  {wsaession  gone,  excluded) ;  is;.. 
Benson  i>.  Lundy,   62  id.   265,  3   N.    W    ij.", 
'"'"*' ;  \*.f' •  M'^Co"n'«"<s  V.  Fuller,  56  i,l.  ^^^ 
II   1      ,       *°^  (declarations  in  posaessloii,  ,..x'. 
clude.1,  there  being  no  issue  as  to  defraudiii.. 
creditors  ;  distingukhing  Blake  v.  Graves,  wherv 
the  possession  was  held  to  be  evidence  of  Irau.l 
ulent  conspiracy)  j  1884,  Bixby  v.  Crska.M.,,, 
63  Id.  164,  170,  18  .V.  W.  876 ;  s.  c,  70  M.  72 

1888  Bener  »•  tilgington,  76  id.  105,  109."  i! 
N.  W.  117  (samey;  1890,  Turner  » .  Har.liu 
80  ,d.  691,  696  45  V.  W.  758  (same);  m^^ 
Thomas  0.  Mcl)<mald,  102  id.  564  71  X  w 
572  (same);  Ara«.«M.-  1896,  Burlington  Nati 
Bank  V.  Beard  65  Kan.  773,  42  Pac.  320,  *«W, 


ce.ling  case  approved      t  does  not  an^r'ffo  Me  I^V-      "'i;  ^^  ^"-  •"^'  ''^  P"^'  ^^^O-  *'»''- 

had  iK.ssession);  1861.  Myera  r    Kin«T26  id  l^"^';^™*"^'"  by  debtor  in  possession,  receival,!,, 

86(like  WheeWa.  Mk"?rirten)     1866    Mine;  tl   »'«"''"'*'");    ICtntwi:y:    1833,    Doyle   e. 

».    Phillips.   42  III.  Y23,  Tm      lie^WhWler  r  ^ZT^'J  '^'"'"  *l''  "^  •"'"*'*  (Je^l"ra,iu,„ 

McCorristen);  1869,  GridlevB   Bingham  iff  1  i    >  ..V"'./""*'    *""    '^"""S    [""sses-sion,    ex- 

153  (preceding  .^^p^l'^riKrf/afa  B""Moi;    35^ ' 35?^^°''^  /-^""''^'r-   ^ 

not  apiiearwho  had  iiossessionl  ■  180-,   Mi'i;,. !.  ^   ■  i           ^'!  ^*®  (»ame) ;  luiuaiaiut:  Islm. 

r.  Hillkbrand,  156  11^^40  JfE  941  Jkf  Pi"'-'''.,'',-  """""•   ^  "-"^    ^-   "•    '-■«•   '■.   l' 

Wh^u,    .      ii..,..  ":.  *""•  '".  ^:-.  *•■  »*1  ("ke  (admissible  ;  see  quotation  lupra) ;  182)    .Martin 


Wheeler  o  McUomsten)  ;  rndiana.-  1849. 
Caldwell  p.  Williams,  1  lud.  405,  409  (admitted 
on  the  theory  of  conspiracy,  following  Water- 
pT  "•  ^'""'evaut.  N.  Y.)i  1877,  T,Srowe  v. 
Bsher,  56  id.  443  (samel ;  1381,  Kennedy  v. 
Ihvme  77  id.  490,  493  (same);  1884,  Daniel. 
V.  McOinnis.  97  id.  649.  651  (same) ;  1885. 
Kiehl  V.  Evansville  Foundry  Ass'n  104  id  70 
{|.  3  N.  E  633  (mme)j  1888.  Hunsinger  b.' 
Hofer  110  Id.  390,  393,  11  N.  E.  463  (admis- 
sible  wherever  it  apiiears,  either  by  direct  or 
circumstantial  evidence,  that  the  grantor  and 
tile  grantee  were  acting  in  concert");  1896 
Higgins  V.  Spuhr,  146  id.  167,  43  N.  E.  11 
(same  ;  provided  that  a  prin,i  faeii  case  of 
fraud  must  first  be  made  out  to  the  satisfac 
tmn  of  the  Court);  moreover,  where  the 
grantor  and  grantee  are  joincl  as  defendants. 


e.g.    when  they  kre  husCl   .nH  °T   •."  •'      T'  ^  *"•  ««2  (realty  ;  similar) ;  1867,  W 

h,f^^  that  tft.'L»,L'[:,t  ri^  real:  tr™'.!?.',^;- JL.».'-  _v«:>^^.  '-"> 


V.  Keeves.  3  id.  22  (same;  explaining  Hi;,!,. 
h'i'  "r.fV  ^"'"""^  ^  ^•"^-  "2,  448) ;  Main. 
1854,  Fisher  v.  Tnie,  38  Me.  534.  537  (declani- 
tions  after  title  and  [wssession  gone,  excluilcil)  ■ 
Masnchuaelti :  1804,  Alexander  v.  (Jonl.l,  l' 
Mass.  165  (declarations  after  sale  .and  dui'iii" 
r™«es8ion,  held  inailinissible,  even  where  other 
evidence  of  the  frau<l  of  the  vendee  was  in  the 
case ;  Sedgwick,  J..  armAfe,  contra)  ;  181.1 
Clarke  v.  Waite,  12  id.  439  (similar  for  realty 

oHfl'^V  ',*'^'  ^"i^l^  "•  EKgl«-'ton,  14  i.l.' 
245,  250  (realty;  exclude<l.  because  "he  is  ii,. 
terestetl  to  have  such  title  defeateil  by  his 
creditors,"  and  liecause  "afterward.^  he  has  no 
relation  to  the  estate  he  has  conveyed  ")  •  IS.IH 
Aldrich  V.  Earle,  13  Gray  678  (realty  ;  Bridge 
K.  Eggleston  followed);  1861,  Taylor  v.  Ilcl.in 
son,  2  All.  562  (realty;  similar);  1867,  Wi„. 


.  ,,  — .• — "-•■—»  xiiiiisdiuD  IS  at  least 
receivable  against  himself:  1880,  Broker  v. 
Kelsey  72  Ind.  51,  56;  1883,  Hngan  t-.  Rob- 
inson  94  id.  138,  145;  1885,  Uiehl  r.  Evans- 
viUe  Foundry  4.v.'ii,  104  id.  70,  78,  3  N  E 
M3  ;  1S93,  Vansickle  v.  Shenk,  150  id.  413  60 
N.  E.  381  (admissible.  "  where  he  is  a  party  to 
the  aiut  .  .  .  to  show  faia  motive  or  pnrpoM  in 
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-.._. —  ..  v......»i,  »,    muss.  i»u,  n-j  (realtv; 

declarations  after  execution  of  the  deed  alul 
during  possession,  excluded);  1873,  Holhnmk 
r.  Holhrook,  113  id.  74  (prior  cases  approved) ; 
1882,  Roberts  v.  Medberry,  130  id.  100  (.same ; 
but  compare  81779,  pos<,  where  this  lase  is 
cited);  ifieKigan:  1896,  Muncey  v.  Sun  Ins 
Office,  109  Mich.  542,  67  N.  W.  563  (insuran.  e 
policy  ;  assignor's  declarations  excluded) ;  ,tfn. 


more  likelihcxx)  ft.-*  »u  •  '^*<» 

ilwi,  held  n»Hmi«;».i..    ,„--' "»«i 


•1*  Misa.  36.  43  Zlrl.ll,-''  ^"y'"""  '•  Webb, 

i.».i  parted  with  «?•  ri"r'.v'  "f*"  ••• 

('l.-l«n.tion,  after  t»„/'  **/'  »5  N.  W.  871 
theory  of  conSHrJcrSonbt^f  ""■''•  "'"•'""'^J 
opinion  by  Cobb.  jT'  mo^n'^.  ""'W'"™''"* 

il'-c'laration..  held  ailniiwiblf 'in        "• '"'""'" 

hloaii  i>.  Cobum  2«  W  «nT  i^'  ''■  "'•'  '•  1889. 
(.leclanftion.  aftir'trn'-f^Mtlt'.^,  '''  '='» 
-■on  admitted  to  show  thTd!htI.i?  "^  I"™"*'- 
•t  the  time  they  made  the  tr!^?  ".'."t^ntion 

nted  ;  „,.,„ion  by 'Reese,  «\  J.)  1894  mI'*"?? 
'■.  liownwii,  40  id  2«9  oi'i  Vjf^'.MfDonnld 
(Lbtor;.  -leclamtlona,  afief.''  f«  •^-  ^V;.  704 
|«ix*>,,i„„,  admitted  n«  i„  i-  ".."""'K^  hut  in 

';«-..,  18  Ner«6."  I'pai  "^Tn-'l  "'  ^*'"- 
ii't.r  |H)s.«»sion  and  t  tie  t™n.f        (""''"rations 

■V.  H.  267,  273  Mebtnt!'^  ""''*."'•    ^hite.    13 

""  the  thior^jfej- LI.  r7'r?  •■""'"<"'. 

-V".  51082.par.4Tth^;,f  f*''™'""'  M-""- 
to  their  i.tteran™  before  or  V"'.""'"""'""  »» 
i^wund,  upon  the  fourth  ♦,     "'  l'""'''*^  =  "''■' 

li'l  f|*r»..n«lty  ;  dlTa^nL    ^J'  ^.  "'"'"'•  •"2. 

!'»".",  &«.,  8  Co^  lia 'ei^'Sood  «,.  jian. 
8rra«„e  „.  Kneeland.  12  Veml  'iST  '•  '?^<' 
l-'-e  of  ^session  ohs^urer'ig^V  ^"""'"^  = 
»  'neiie,  ih.  41  /,,„  .1,.     '.  '.'    '8'**.   Crary  r, 

ti.i^n,ii'nR,cUoTiit:i  x°:;r^'"''' « >»«3 

hut  ha,  been  dted  H,lntZlh  ^'^'i*  T'^t'on, 
i'>l.'»);  1837,  WaterCv  „"aT-'''*'''''■f'■"'• 
»•^'  <'-^iK"or-.adm  Ss.  ;ix  m^rr'v/'  l^" 
i"'i»yance,  as  to  the  f~,!  1  ,'"°"'.'"  «fter  tho 

»;l".is;,ible,onthetheorvTi  '"  '"**"'•  '"'''• 
'hr  rever^I  of  the  SSe/t  ST^. '  "'""«'' 
P"int) ;  I8,,i,  Adams  »rL^.  '""'"  ""  'his 
M9.  313  (nss  Bnor'»^?J"  ^"''"on.  10  N.  Y 
a.lnm.e,l  'oTw  ™t'"7  S^"-- '»  l«?--ion; 
"«'er   nninions    8oroetim«    i?  ™''"«  "  '"  'he 

"■,«2,  418  (deolara'tim.  If?""  "■  '■^""».  39 
mh.   tr,„»f,,^,;':~;  »"»    fter  ,«saes,ion  „„d 

«<^  «rtney,  40  id.  221  22?  1  ■'  ^l'^^'"  "■ 
""ons,  held  adm  saible  .»  '"f"'?""'-'  decla. 
""rrendere,.  to  the^Se^  '"if'/"'  '".•~«'''» 

--i-'re;d!ir'™"^-u° 
^■^-^li^^^^^'idi'^K^^^^i^;^:: 
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"•n.  74  id.  697  /,i.„i' '  .""•  ""fnham  p.  Bren- 
-.ion  tr.;f?e'r,it  'i'^/X,;  '7  title  ,„,  P""- 
Weaver.  84  id.  386  392  rTJ  '  .?"'  ^"J""  "• 
aud  delivery  of  ^,'L^''™'''™',"'?'  •"«■•  «'• 

lent  scheme  couc,;.t«l  b?  th^.V^  I  •^'""d"- 
pntorandgnintee";CuvIer«1lln'**  '"••'•'"■'^' 
But  .u  limitation,  n.:to?^rvH^?jr«"''/r '','"''• 
Koberts,  1)1  ill.  278  282  1«  v' V'l**'  "'"'•  "• 
to  Tabor  v.  Van  Wl    'isi/'i.'^:  '^^  (sin.ilar 

ifl  id.  300.  812  ai'-N  E•m^r:'1"■''"'• 
il^■Cartneyanprov»^l.  iBoo  ,  "•  "^"yler  V. 
id-  162.  4V'?rN*'ET'.lh'''':-^'''"''«<' 
the  transfer 'of  boVh  title  ind  *""''"'  ""'"'' 
eluded,  there  heii,„  ..,        j    d  rossession, "  ex- 

i"l'i!  1898.  Paulsnn  Vf  '  *  •  '*'!  "^"''A  -On- 
8  N.  D.  215  77  N  W  TJlm";  f"'-  "•  ^^vej. 
on  the  theor^  of  conspiracy  thfir'''"  r'^ 
wise   evidenced)-    OrenM.    \a^]    ',"  '*  <>"'«■•- 

declaration,  after  .Ij..- ^''''  P  '^"'dor'; 
held  inadndssihle  .'  n^'v"  ""''  "*'«  ffone. 
of. fraud  or  conu,io , "1  7^^  "^ .«">•  Proof 
Wilbur  V.  Strickland  1'  U""'^'""'':  1829. 
ndtted.  after  evidence  of  c^nH*  ''f'  ■*«''  '"dl 
"to  «ho«-  that  he  ?««•>.  '"^"'■'^  po„e«.ion, 
colorable,  fraudulent  »tl"  •"  '^- ,.""''  '«^"^^y 
principle'  was  conceded  t,.«t'°iK  ',  •"■«  '^' 
•■ombination  must  firat  h.  „         *•''*    f""'dulent 

(principle  of  fraud  lent  Ln.  •  '"'  ?''"'•  232 
Plioable);  1860?McD^ten  „'T^'„''-'''  "P" 
1«4,   168  rHe,.|i.U.ii         J        "•  «'s«  1,  37    Pa 

adm'iJfble'f "^'tC  "must-t"*^  Posses,iV  "  hfu 
•comn,on  pnr^^^or  Zii^-T,"  "''"^'■"'■'  "f 
depree  of  concert  or  ••oM,*?  '      "  *  "'"7  "''Kht 

1868,  Pringle  »   PriLi     ?^''?5   '"  »"«i''ient ")  • 

no  claim  or  evid^^?"/ "i'"''«',  there  being 

1869.  Hartma„TSlt'«2'd  S7  7??/™.-^' ' 
tions  adm  tted.  after  f~,, .  1        '•  ^^  (declara- 

otherwise  evWenced)-  IMfl  p-"'  ™ '""'<"'  »« 
«.  84  ("if  ther.  bi'»  ..  '  ^'"  "'  ""«■'  83  id- 
dence  of  comStv  ffi^^'thr^" ''*'''  "*" 
Krantee  in  a  jesigti  to  defr",,!''*  «??""<"  '"d 
grantor's  declaratiMs  «^  «S^-  J"'*"^"""'  the 
''1«.  ,pe.k,  Cly  of  admltS H* ',  "'^ •°'''"'"» 
a  posMsmr  in  eene,*!  tiT  ^^  declarations  by 
th^T^ssionh  1903  8^""  ""I, 'r''«™''ter  of 
id.  29.'i.  64  Atl    21   Lz.^"  '''   ""'"«'•.  204 
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for  his  creditor  Any  theory  which,  by  invoking  some  legitimate  principle 
of  evidence,  will  admit  more  of  the  debtor's  utterances  is  practically  to  be 
commended  and  employed.  The  effort  should  be  to  open,  and  not  to  close, 
any  available  avenue  of  evidence. 

(b)  When  the  transferror's  declarations  (admitting  that  he  has  transferred 
and  confirming  the  transfer  as  honest  and  valid)  are  offered  6y  the  transferee 
agaiTut  the  creditor,  they  are  plainly  admissible  (on  the  principle  of  §§  1080, 
1081,  anU),  because  the  creditor  claims  only  under  the  debtor,  and  thus  all 
the  latter's  admissions,  before  levy  on  his  alleged  property,  are  admissions  of  a 
predecessor  in  title*  But  some  Courts,  applying  the  verbal-act  theory  (in 
par.  4,  tupra),  adrai;,  on  that  ground  declarations  during  possession,  ignoring 
the  present  principle.*  " 

§  1087.  eaina:  Other  PrlnoiplM  afftotiiig  Orantors'  DeoUratians  u  to 
Property,  dlaertminatad.  Statements  of  a  grantor  not  admissible  under  any 
of  the  foregoing  principles  (in  §§  1082-1086)  may  nevertheless  be  admissible 
by  virtue  of  other  principles  of  evidence,  resting  on  different  conditions. 
The  chief  of  these   are  (1)  the  Hearsay  exception  for  staUments  of  JacU 


coulJ  defeat  the  trannction  ") ;  1846,  Trotter  r. 
^yataon,  6  Humph.  609,  513  (the  debtor's  reten- 
tion of  poaaeuion  inconsistent  with  a  dee<l  being 
"a  badge  of  fraud  which  of  itself  connects  him 
with  the  clsimant  in  the  suapiciou  of  a  confeder- 
acy to  defeat  creditors,"  hij  declarations  are  ail- 
miMible  ;  but  not  otherwise)  ;  1852,  Carnahan 
».  Wood,  2  Swan  500, 503  (see  quotation  tutrra) ; 
1871,    Vance    ».    Smith,    3    Hoislc.    843,"   353 
(debtor's  declarations,  not  admitted  against  ben- 
eficiaries "  who  had  no  knowledge  of  such  decla- 
rations, and  no  agency  in  causing  them  to  be 
made  ") ;  Texas :  1836,   Hamburg  v.  Wood,  66 
Tex.  168,  176,  18  S.  W.  623  (declarations  dur- 
ing poasession,  admisaible  *'  when  a  prima  facie 
case  of   combination  or   conspiracy   has    been 
mado  by  other  evidence " ;  and  the  Tender's 
remaining  in  posseasion  with  the  vendee's  con- 
aent  makes  a  "prima  facie  case  of  fraud"); 
UaiM  State) :  1885,  Winchester  A  P.   M.  Co. 
0.  Creary,  116  U.  8.  161  (the  "common  pur- 
pose to  defraud"   must   be  "fi.Ht   esublisheil 
by  independent  evidence,"  and  the  declarations 
must  "have  such  relation  to  the  execution  of 
that  pnrpoae  that  they  fairly  constitute  a  part 
of  the  ragesl't") ;  1885,  Jones  v.  Simpson,  ih. 
609,  6  Sup.  538  (preceding  rule  applied) ;  1893, 
Grimes  D.  O.  Co.  o.  Malcolm,  7  C.  C.  A.  426, 
68  Fed.  670  (debtor's  declarations,  after  mort- 
gage executed   and  delivery  made,   exclude<l) ; 
yermonl:  1833,   Denton  v.   Perry,  5   Vt.   382, 
888  (declarations  after  title  and  posseasion  gone, 
excluded) ;  1833,  Edgell  v.  Bennett,  7  id.  534, 
637  (same) ;  1845,  Ellis  u.  Howard,  17  id.  830, 
335    (same) ;    1856,    Haywai-d    Rubber  Co.    v. 
Dunckleo,    SO   id.    29,    40    (same);     Virgmia: 
1828,  Claytor  v.  Anthony,  6  Band.  285,  290, 
300  (declarations  during  poaseasion,  admitted, 
partly  on  the  principle  that  a  "  community  of 
purpose  "  had  been  evidenced,  partly  as  declare- 
tioni  of  fraudulent  intent  accompanying  the  a<'t 


of  sale  ;  Coalter,  J.,  diss.,  on  the  facts) ;   Wash, 
inglm:   1898,   Anderson  v.   White,   18   Wash. 
658,  52  Pac.  231  (admissible  only  on  the  theory 
of   conspiracy);     Witamnn:    1861,     Bates    . 
Ableman,    13    Wis.   64»,   645,    650,    721,    728 
(debtor'a  declaration  during  poHseasiiin  after  a.«. 
signment,  excluded;    "we  see  no  prinoi|il(   i,f 
evidence  upon  which  they  could  be  adniitteJ  ")  ■ 
1861,  Bogert  v.  Phelps,  14  id.  88,  95  (similar ; 
"in  order  to  affect  the  vendee,  his  knowledge  cf 
and  participation  in  the  fraud  of  the  vendor  nui»t 
also  be  proved  "  ;  though  when  offered  on  the 
principle  of  fiillet  v.  Phelpa,  tupra,  §  10s2,  par. 
4,  they  may  ne  admissible  if  "shortly  after  the 
sale,  if  made  so  near  the  time  of  it  as  fairly  to 
indicate  what  was  then  passing  in  his  mind  ") ; 
1861,  Grant  v.  Lewia,  ib.  487,  489  (decUration« 
while  still  in  possession,  held  admiitcilile  "for 
the  pur|)ose  of  showing  fraud  in  the  sale  if  they 
have  that  tendency  "  ;  preceding  cases  ipnorcd) ; 
1869,  Knapp  v.  Schneider,  24  id.  70,  73  (pre- 
ceiling  case  approved,  but  the  mling  held  inap- 
plicable, since  here  the  declarant  purporteil  to 
he  not  a  vendor  but  an  agent  to  buy  for  the 
plaintilT);    Wyoming:    1896,    Toms  v.    Whit- 
more,  6  Wyo.  220,  44  Pac.  56  (admissible  only 
on  the  theory  of  conspiracy). 

»  1867,  Whiuker  ».  Wheeler,  44  III.  440, 
443  (trover  against  a  sheriff  levying) ;  18.'..% 
Cavin  v.  Smith,  21  Mo.  444  (debtor's  a.lmis- 
aions,  while  in  poaseasion,  that  his  title  was 
only  conditional,  received  against  attaehinj; 
creditor);  1855,  Bni^s.t  v.  Quimby,  ib.  SOS 
(same);  1832,  Johnson  v.  ^atterson,  2  Hawks 
183.  Co>Ura:  1896,  Bertr  id  v.  Heaman,  II 
Manit.  205,  208  (Dubuc,  J.,  diss.  ;  here,  a  gar- 
nishment) ;  1899,  Manhall  t».  May,  12  id.  381 
(preceding  case  approved). 

*  These  ruling*  are  collected  poat,  {  1779, 
note. 
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(2)  the  verb.l-ar^"tre  ;TppI7t  J:;w  '^  "PP'^= 

§  1778) ;  here  the  iuue  m^T  i  nno    ?  declaration,  tn  pomuion  (post. 

whethe;;hedeclaLtTdeTor\el;.r^^^  ^"*  ''  "  '"^^"^"^ 
his  interest;  (3)  the  wmrdttrine  1  /.  r'f  "*" u"°"'  '"  »8«i"st  or  for 

fere  in  fraud  of  crediiS  h'a!  S^e  an/J  M  in  thetn^"'""  "?  ^""''- 
it  may  become  equally  apolicable  t^^Z}  ?■  u  '°«««»n«  section,  but 
Heamy  exceptiol  fo  aS^dltS"^^^^^^^  ^^  other  grentors ;  (4)  the 

class  of  oases^rrespectinSr     Stretir§\^^^^^^^^^^^ 

say  except  on  for  gtatrm^t,  h,.  5         j  ^'^  '  »  ^°'"*^    (o)  ^^e  Hear- 

are'  receiU?e  b"  a  r^eThiltTel  thre'*"  "*"!$«  /«nrf-J<,«„rfa., ;  these 
jurisdictions  (A  §7156  1570>  More::e^ 'rfwf  '"T  •'"  ''''^'^"' 
must  be  noted,  which  forbids  thp  ««1 .»' A^  ^^^  exclusionary  rule 
used  in  rebuttal  ThU^V^LTA,^'^^''''''^'^^^^^  »'  •^l**'"  to  be 
sometimes  lead! {onfusi^^TZtwT^  §  "3'^):  ^^ese 

adverse  possession^  reTsue  is  one  of^  ^^     ^-  '"^'"'f''''"  *"  '^"^"""S  "» 

of  §  177S:;«,0.  blit  Tu Id  be  rd^*  r°""- ^^^  ^"  '''  '"""''' 

rebut  admissions.  maamissible  on  an  ordinary  issue  of  title  to 

cumstantial  evidencr't^at^^rr  /  ^  ;'r:;;t?/,tt^  °'  t 
evidence  of  possession  of  the  whole  of  LTrlcf  Lfe  «  378^^  ^^^^ 
principle  of  circumstantial  evidence  th«t , hi   ''"".^''"«''  9  378);  (b)  the 

may  be  evidence  of  poss^^^^T  a:lZ}7:T,''{^'l "?  f?^  ""  f"'" 
authentication  of  documents  tLt  nn.       »^^    .'  ^  ^^^^ '  <^°)  *''«'  "^e  of 

§§  2137  ff.).     ^'""^'^'^  °'  »  document  purporting  to  be  an  old  d.,d  (^.,<, 
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SuB-TiTiK  III:   T-STIMOXIAL  REHABILITATION  (SUPPORTING 
AN   IMPEACHED   WITNESS).  "»"^« 

ORAPTBR    XXXVJ. 


Introdfctort. 

^,VW-  D'rtinctioii  betwe..n  (1)  AdmiMibillty 
of  tviJence  to  Helmhilitmte  or  Sui-iwrt  ■  Wit- 
i.eM,  and  (a)  SUk«  of  the  Ex.minatiid  at  which 
KUih  tvidime  uuii  he  offered. 
I  1101.    ArraiiKeiiieiit  of  Topics. 

A.  After  Impeachmknt  of  Moral  Char- 

ACTKK. 

1 1104.  (a)  Proving  Good  Character  in  Slip, 
port,  in  General.  • 

Cl*ra!."f'   *"""'   '*'  ""*''  •*■''''"'"■•'  "'■  General 

|110«.   Same  :  (2|  after  evidence  of  Particu- 

til  „,"»""■"  l°^^V'«"'"'^'".  ''y  L'«>«-ex«mina. 
tinn  or  Kcciinl  of  Conviction. 

I  nor.  Anne:  (3)  after  evidence  of  Bins.  In- 
tcivnt,  or  Corrnption. 

i  1108.  Same:  (4)  after  evidence  of  Self- 
Lontimliction  (Inconaistency) 

11109  Same:  (5)  after  Contradiction  by 
other  \>itnei»ea.  ' 

KuHhV,/."'    ^"""    °"'"    P"'"='I''«.    Ji'tin- 
J  nil.    (h)  Discreilitinffthe  Impeaching  Wit- 
^;   (I)  tross-examining  to  Buniors  of  Mis- 

(3) 


.  ,  j-exaniining  ,,„  uumura  oi 

conduct  J    (2)   Contradicting  the   Rumors ; 
liniwaching  his  General  Character. 
...•    "^,I'*J^*''''»'"'"8  a««ythe  Bad  Bepu- 
f,V°"  •..">.  K^l""""-""  Jue   to   Malice,   etc   ; 

I'eLuefom'eU.     "'"'   '^"'"I"''*'' '   (»»  Wit- 

B.  ArfKR  Impeachment  by  Particciab 

Acts  of  Misconiu'ct. 


Innocence  of  a 


f  ni«.    Denial  of  the  Fact; 
tnme  proved  liy  Keconl. 

Jllir.    Same:    Explaining  away  the   Fiut  • 
Kelornied  Good  Character  inlip,»,rt.  ' 

'■  ^"J" ''"■«*c«M>'..sT  BY  Bias.  Intkrest, 
Self-Co.ntradiction,  or  Admission.,.      ' 

inJ'^l  """i^  Character  in  Support ;  Putting 
m  the  Whole  of  Conrenatiou,  etc.  " 

D.  Rkhabilitation  by  Prior  Consistent 

STATEHE.STg. 

1-  WitneasM  In  general. 

J  1122.    General  Theory. 


pJlhm^nt'"'*"^  <'>  '"  ^'"'  *''•'"  '"y  '"•■ 

Mo'raVchara'ctr'   <"  '""   '""*''''"""'  "' 

J^Zt  Sill' """  ""P'-hmeiit  by  ,„. 

->*,"='7-  ."f'f"*  (*)  «fter   Imi*achment   W 
L/ontradiction. 

11128.  Offered  (5)  after  lm|wachment  l.v 
Hias.  Interest,  or  Corruption  j  Stateinent.,  of  an 
Accomplice. 

f  112»  Offered  (6)  after  Impeachment  a,  t„ 
Kecent  Contrivance. 

11130.  Same:  Statements  Identifyina  ,„ 
Accuse,!,  or  Fixing  a  Time  or  Place.       ^    »      " 

«  nsi.  Offeretf  (7)  a.ter  Cross-examinntioT, 
or  Impeachment  o'  any  Sort. 

{  1132.  Consistent  Statements  are  theniwlv. .. 
not  Testimony;  Imiwache.1  Witness  hini,eif 
may  pmve  them.  •nm,r„ 

K- »  J  \^-  .''""^J''  8'«tement8  of  Claim,  to  rehut 
his  Adiiiissioiis. 

2.  Spadal  Claasea  of  Wltneeeee. 


I  1134.    Complaintof  Rape;  Historv 

J  1135.    Snine:   (1)  First  Theorv :    F.xnkna- 

Sii^iMe.'"""'"^"'^  =*""•' °f'^''"'>'' '■'•'- 
5  1138.   Same:  Conseqaences  of  this  Theory  ; 
frails  not  admitted  ;  Complainant  must  W"  a 
Witness, 

tJi  W-, ?'"".":  (2)  Second  Theory:  Rehabili- 
tation  by  Consistent  SUtemeiit. 

I  1138.  Sn.ne  :  Consequences  of  this  Theorv  ; 
Details  are  Admissible  ;  Complainant  mii»t  W  a 
witness,  and  lni|ieacheil. 

i.ill'^-  f.""'*^  <"'  ThiM  Theory;  Sn„„. 
tsneo«,  or  Res  G«t«  Declarations,  as  E.xc.p. 
tlon  to  Heni-say  Rule.  ' 

i  1140.    Same:  Summary. 

§1141.  Complaint  in  travail  by  B..star.r8 
Motner. 

Owner's  Complaint  after  RoblKTj-  or 


Sn42 
Larcenv. 

i  1143. 
Goods. 

I  1144. 
Statement!. 


Statements   by   Possessor   of  Stolen 
Accuaed'a    Conaiitcut    Exculpatory 
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IWTHODtrcTOBT. 
9  1100.  Ototiaotiea  b«twa.»  ^^\  ^^   . 

wane..  ther..r«  four  possible  .Zenrll"\'^^^^^         „„  u,^,^^l^ 
of  the    mpeached  witness,  the  dTr«ct    Zi^"*  ""T"^'  '^'  — iS 

are  certaiu  rules  to  be  observed,  for  ravenfeL^  l"^"'  ^'"'^  "''««''•  There 
stage  for  certain  kinds  of  evideuce  Z"  !  "'^''  '"  ^  *''*>  appropriate 
at  a  specific  appn,priate  stage  ornoVa  taT  Zt"''' T'  P"''*''^-''^  ?"*  t 
aud  so  on.     Thus  the  'luestion  Tayaris;?}.  .,.'"*  "'  """^''^^  «tage. 

-"jing  that  it  is  offeX  :he'';r;;i'':^/-^  '*'  «^»-  -  ^^«'^  as. 
npphcation  of  the  general  principles  o^JeKcv  Z-  ^?  "T""'"^  '^"»'  »''« 
tate  an  impeached  witness;  _  whetherafap?  ^  "*'"  "'^^'^'^  ^  r«h«bili- 
able  by  other  witnesses  or  only  by  cIL  "  '"'""*"'•  ^''«'''«'  ^^  i«  Prov- 
§  1101.  A,r«.,.„.„t  Of  iopZ   "«''"'"'.""^'°°'  »"«i  'he  like.        ^ 

alrt-ady  noticed  as  affecting  and  impeach7n7.h«"  '"'rK-f.''"  ^""""^  1"«"ties 
the  various  kinds  of  facU^ndmX  ofTt?r'''".V^  '^  ">*»«««' ^"'l 
qua  .ties,  the  next  inquiry  is  how  s.^h  LSa'T^  '"^!;"'"'  *"  P'"^«  '''""e 
denied  or  explained  away  by  other  eviS;?  '""^^"^  ^«»  ^  "et  and 
based  on  the  logical  possibilitiprlir  .  •  ^*'^  Processes  available  are 

.aodesof  a,^uni?ntavaSl:T/o;';;'„:„rr„  ^T  §§  '''  ''^'  »'  "»." 
the  position  of  one  sustaining  an  imZS  ! '.  ^^  **•"  'P''='«'  '^'''"'es  of 
n"t  it  is  not  feasible  to  fZ^cSllv  ^  '^'  T^"'"'^  '^'  P'^^^^'-es. 
o"s  sorts  of  supporting  evidTce  Z  ,ol  n/.K  ^^  ^  '""'^'"^  "'  ^'^^  ^»"- 
with  the  principles  affecting  ce^insoroVLt^r  '°  "^^''^^^  ^-^"'^d 
practically  more  useful  to  treaV  he  two  in  tT  "^  r"^'"'^°  '''«*  ''  " 
theory  two  arrangements  are  opent  choL  „etherTwf  k'  *'"^°^"'  ^ 
be  employed  throughout.     The  tonics  S  ^  !.    '"'''  •=""  Practically 

t"  the  various  kinds  of  im^acW  eS  .  "°""^«'ed  either  according 
various  kinds  of  -habilita^TevteUe  tdl°  ^^^^  *"■  T '*^"'«  ^  thf 
If  exclusively  followed,  wouTd  cauT  the  ll  T  ^^^^  ^^*''"  °^  '^ese. 
topics  and  consequent  inconvenienT  AccordfT".."^''™°""='*"^  '«'«ted 
followed  chiefly  for  the  first  th,vL!  •  ^"'^'"^'"gJy.  the  former  grouping  is 
for  the  last  topic  (D)  "'"'"«  '°^'''  (^'  »'  """^  C).  and  theTafte, 
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A     RIHABILITATIOH   ATttK  ImMACHMENT  OF  MOIAL  CHAKACTKB. 

spent  in  proving  that  which  may  be  UMumed  to  exil     /v-l?    •!  " 

be  assumed  to  be  of  normal  moraf  chaX  for  t^^  iut  a^hri  T  '""^ 

It'- °' "rr; ""•'^. ^'"^' § *«^>- «-» cVart^^^Cor^^v:  rr ' 

nnpeachment,  his  good  character  is  then  proper  in  rebutti       But  tL 
B.on  «  exceptional  and  perhaps  strained/  ^0^",  2^.  1  .^,:;i 
acnuud  m  a  criminal  case  Ukes  the  sUnd  is  apparent  onJ^^M 
accused  that  he  may  offer  his  good  character  inThTea'^  §  66)  a  V:.:; 
character  must  concern  the  trait  involved  in  the  chaL  (a,L  8  V 
thus  since  only  his  character  for  veracity  can  (in  nt^^?  uS  Jo,  s  ;;;.; 
,T  rf '""  <"'•"'  5  »22).  1-  evidence  of  character  at  Zt  Ce  iiM 

;S. ''' ""' "  ^'**  ■'■"^'^'^  '•^  -"^'^  '''^'  ^'^^  -  hu  own  LVpirt";: 

The  question  thus  always  arises,  under  this  general  rule.  When  is  the  wit 
ness  character  brought  into  question  by  the  op^nent.  so  as  to  oLn    ho  w   • 
to  evidence  of  good  character  in  denial  1    This  mst  depend  on  tfe  „a    r^ 
the  opponent's  impeaching  evide-.ce.     It  may  be  a  direct  assault  oVtlwi 


»  Thin,  u  a  eeoeral  principle,  ii  oniTemllr 
A\^it  n  r  u  ^'iti*'."*  •'""««'  n-afflrm  it: 

J  ••;,'"*>'  *'''•  **"»^  '894,  «  11961  (in. 
jjdn..«.I.Ie  "ant  hi.  geneml  reputation  hL 
been  impeached  ") ;  Caf  C.  C.  P.  1872,  t  JOM 
(not  «|dini«il.le  until  character  "  i«  impeached '): 

*n^n'  ■^'-  ^  ^•.'^-  '*"•  »  "»  (i>i«dmi»ible 
»-  kj.r  ff"*"*  reputation  ban  l>een  im- 
peached");  Slont.  C,  6.  P.  1895.  |  3381  (like 
\i^-  ^  9  n.\  '^"*=  '''■•  C-  C.  P.   1892.  8  842 

CiBacrt/rii/  that  Kurh  evidence  ahonM  alwavi.  be 
admitted  on  l^half  of  the  «•„«„„  ,-,  „^\^^ 
fhir^e,  even  without  anv  attempt  at  imneacli- 
mcnt:  18,0.  State  „   iWWoIf,  8  Conn    9rTa) 

'fSl*'^"'"''  »  "•'«:  ••«  here  left  unde^i.ledl, 

Mttle<l).  In  the  same  State  a  peculiar  tradition 
a!«.  a.im.ts  .u,l.  evilence.  el^.  without  in^ 
peachment,  m  favor  of  .  "Granger,"  Ufa,-,  ,'"» 

IMo's.^T'  -fift;  »'"■  «^"  •*•"  »'t«n,pted : 
.S^j^  "•  "eW^""-  8  Conn.  9.1,  101  (a  deaf- 
and-dumb  perwn  wa«  treated  an  in  effect  a 
•UMger) ;  1833,  Rogers  r.  Moore,  10  id  14  17* 
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1850.  Memam  r.  R.  Co.,  SO  Id.  3»4,  3S« :  \m 
State  I,.  W«d,  49  id.  429,  433,  442  not  „||„«pi 
for  one  reaidei.t  in  the  State).  In  '\V«.  //„„' 
th,r,.  It  I.  he1.l  that  the  party  to  „  dm,"    .:, 

K?   1,^1     .^  i""??^'""*'"'    »842,    KiinhaM    ,. 
Kmball.  13  N.lf.  822.  225;    1899.  Warner 
W  yner,  £9  id.  137,  44  Atl.  908. 

(.-i»'*??i  *^T-  '•  ^"F™''*"'.  '  Gray  46,  48 
(admiHible  whenerer  By  qneetion.  of  the  oiv 
ponent  the  general  character  hax  l>eeo  afenii.ted 
to  he  impeaihed.  even  thoDgh  the  oppo.  ni;  wit- 
P„T)r"r.r  '""""Wy  ■• .'"««""»  -in  tW  nanner 
in  which  the  annwer  in  eiven  though  in  li.neuuKe 
app..reiitly  favorable  to  the  witnew,  fet  thore 
might  I*  conveyeil  ihe  imprewion  of  doubt  and 
nncertainty  an  to  hln  reputation");  l«69.  State 
r.  Pherr...  M  N  (;.  493.  495  (admitting  it  wh.re 

the  opp,>iient   had   anked   the  witnew   I ...If 

ahont  hiK  had  character,  and  he  had  refu»«l  to 
aniiwerl. 

■.J  ,"""!•  P'*"  "  ''"«'«•  "0  Ala.  60.  20  So. 
322  (exc  nding  the  acciiMd'n  diameter  a.,  lu 
\enu'ity  in  »  larceny  proneiulion);  and  ca««. 
cited  iin<e.  $J  59,  890.  923,  925  For  the  char- 
acter  of  a  rfe.wwrf  ,,<rmH  in  homicide,  the 
woman  in  rape  and  trdacliun,  and  other  uvea  of 
character  not  of  a  witneaa,  aee  ante,  $$  62-79. 


II  1100-1144]         AFTER  CHARACTER  IMPEACHED 

d»c«diti..g  evidence.  It  obvil  that  2^^  *''?«  "«"'«  "'  »<'""«  '' 
of  evidence  mu.t  be  conaidered  So«  ?t  c.„  i'"'^."'  r''  "'  ^*'«'«  ''"•d- 
witne..'  character.  In  the  TsuSa^nli  ^^  ^  """*  *''*"*'*^'  ''  »««cU  the 
«.ult  will  depend  much  on  the  r^^*  S'"h'r'  "'/!?''  ™'''"  ^'••-"«'«'«.  »»•« 
tmdiction  (anU,  §  1000).  by  s!lf^.^?^^  ?'"'"'"  "'  »»Peach«,ent  hy  Co„. 
Inte..t  orCorruVionranl'^sSJ^;^^^^^^^^^    («»/.  S  1017,.  and  b^Bi... 

S  II05.   •am*:  (1)  Mltmr  m^a 
n.™t  of  moral  character  brom^sZl*!',""''?'''''**'-    ^  J'-^'^t  impeaoh- 
i-n)  plainly  satisfies  the  ri^leTd  oL„s    h^  ^"^T'^  ""^  I-"""-!  opin- 
rehabilitate  hia  witness  by  testhlonv^  ,.i       7^/"'  ""'  "fP"^'^«  T^^ty  lo 
Joubted  t:,is.i  ^  testimony  to  his  good  character.    No  one  has  ever 

§§  m!588?  n'^te«lv\7rreTu^^^^^^^  l-e  expresnly  ia,,^achod  (ante, 
of  his  character,  but  by  particul^'^ai.  ,  ^  °"'"'''  ?«""""'  "Pi"ion 
character.  This  may  b^  Ce  in  two  wa"  s^TT,'"'  '"•^'^'''"'«  «  '^«'» 
of  conviction  of  crime;  (i)  by  answers  on  nr  ^"'  ^  «^'""«ic  testimony 
Inn-self  as  to  instances  o  moml  mSduct  Tr'"?'"""""  "^  "'«  ^^'t""" 
also  to  be  considered.  """conduct.    These  two  modes  are  therefore 

»eem  to  be  here  also  no  doubt  about tl.rnl?-  .  /"""  "'«'''■  *''«'«  »»"W 
0  good  character.  The  facts  offered  Ltct^^r^i^'  °'  '''^""'"^  ^-^  '^^''''-•"«=« 
character,  and  an  issue  upon  that  cha-.^f'"''^  "P?  the  witness' n.oral 
Such  is  the  natural  answer^  tht  queTtiot  "'""  ''"''^  '°  '«  "I*-'^- 

f^S''?'^"« '- ^  ^Xt;  ""  ^""^'  '-'"""^  -'  '^-t  ^oc. 

tacked  by  (he  opponent):  "Now  wl.at  i.  tL  7' '"  """""d.  a»d  must  first  beT 

introduce  general  evidence  r^Jy  ,o  fort!fr";j''  '""  ""*°''  '°^  ''"'»^"'»  »  party t 
Poached  ?  It  surely  U  not  becaS ^  imSh^ettTrl"  "^'^  **«'  "^  '^'"  i«^ 
of  w  tne«e,.  or  by  general  evidence  «.  te^LZT.rT  "  "^""'^  "^^  "'«  ''•'"nony 
it»elf  can  be  of  no  importance-  but  it  !.»>!;  ^.'  '"  "  Pat'oa'ar  way,  _  all  tlii.  «f 
in  whatever  way  i'^irXo^ru^l^^Zl'  impeachment,  the  eff.^'t  oaJe  plf 
upon  wh.ch  the  party  had  a  ri«ht  in  the  ^  Z^.^^^'UTT'""''"  "'  ^  "'-»^- 
hw  proof  „  .truck  at  by  .baking  confidence T  !!  I  /  ^J  '^''au.^  a  ,nat«,ial  part  of 
upon  whom  it  defM-nds If  that  fin,!?  i      "'«  integrity  and  truth  of  the  witne«. 

-ive,a..d  the  facu  a«  again  .urauteriS"  ^  """°"'''  '"'  P"^"""""^' 
g»  .ImK,  then,  the  principle  upon  which  te^ti»,„n/i  f™*"""  "'  *''«  '^tne...     Re- 

"""•""  »  a<l"'itted,.ndthegr«„ndrH  d  rtf        ^       ""/''-^  '"  "'"  imi-^achment  of  a 
mher  Wk  to  the  eff^t  of  L  imp^aJ  m^^^^^^^  "  -^-  'be  Court  .hould 

"  ''~."S'"  al-out.     It  can  be  of  little  conc"ra  to  a  n-^      IT'"  ""' '"»"""  '"  "•'icb  it 
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SUPPORTING  A  WITNE8& 


[Cap.  XXXVI 


II 
.1 


Vet  on  .trict  principle  this  result  i.  fallacious.    The  whole  solution  turns  o„ 

§34)     ton..dor.  first,  question,  on  cro.8^xamination.    The  misconduct  I  v" 
hypothes.b..,.g  relevant  and  bein^  proved  by  the  witness' oT„„d, Si 
on  the  stand  demonstrates  the  bad  disposition  behind  it     If  there  21 
nny  explanauon  of  the  act.  the  witness  cor.-d  give  it  (po,t,  8  HI 7)        , 
testimony  to  jfeneral  «.x>d  reputation  explains  away  no  ling    the  dl  „a« 
conduct  IS  proved  out  of  his  own  -uouth.     Tostimo^y  to  his  good  nJuLin 
could  only  avu.l  on  the  hypothesis  that  an  attacking  witness  ^^trLd^ 
turn  was  .s,H..ak.ng  falsely  and  that  the  reputation  was  really  good     buT     rJ 
.t  is  by  proved  conduct  and  direct  inference  Ud.     FurthLC  ^eco  -      J 
convic  .uns  of  crune  similarly  exhibit  the  bad  character  directly  ;„de,. 
be  explained  away  by  testimony  as  to  good  repute.     Such  is  tLe  n.le 
l«8t  accords  with  the  correct  analysis  of  the  situation : 

1811,  Ellenhorough,  h.  C.  J.,  in  D„,ld  r.  Norri,,  3  Camp.  010-  "Th«  auMtin 

there  to  make  a  picture  of  hiniwlf.  and  it  is  not  to  he  oreiianMH  ihl?  k  t  J  ' 

d«-ker  color,  than  th.  trutn  of  the  c^  ab^luSv  requi^     1  rh '   .7°"'^  "^T  "  '" 
duces  a  witnesM  „„r  the  witneM  him«lf  h^  aTyri/htrt.nnlt  th         •*"'  "'"'  ''"'• 


f     ..     /^  '"••  '"""•*•<"'■  n  KrPW  'leal  to  lie  Mi,| 

M23,  Bate  v.  iTill.  I  ('.  i  p.  |oo  ( Park.  .1.,  al. 
luwej  corruboratinii  l.v  clianu'ter ;  Note  bv  the 
Keportem  :  "  The  «piii>e  „ll„»e.l  by  .Mr.  Jimtice 
J  «rk  ID  the  prenout  i-aiie  m  iniioh  mure  conducire 
to  the  attainment  of  jiwtice.  .  .  Lord  Ellen- 
borouRh  uyi  that  it  i»  to  Iw  net  right  in  hmix- 
jjminMion.  Thin  looks  very  well  in  theory 
rhoee  need  to  courU  of  juatice  well  kaow  tlut 


1810 


if  the  churaoter  of  a  paHy  ,e,|i,re,|  ■„  ntfiwk.  .1  i,, 

-I^LTiI^k''""""''  ""•  """■«'■  «'••  «'""•«  '"»> 
ih.7.1,  uT .'":■"■""«■'•  »  jury  ..ft.!.  I,,.|i, ,'„ 
that  though  dcnie.1  there  ia  aome  f..uuda'i..n  f„r 
the  inaiiiuation,  if  witneMe.  are  not  ,.„li,,|  t„ 
wnnnce  them  of  the  contrary.  It  i,  «  Ii„le  „„, 
mmh  to  allow  s  defeodant  to  blant  the .  harao- 

ih-JL  ,J^'.2  r'  *°  •"»"  her' to  cloar  her 
character  by  the beM  mean*  in  her  power ') 


)l  no.^,,..)  ARE,  CHARACTB,  IMI-EACIIU..  ,  „„, 


IHiJ,  I  Mill,  r  U.e, .  s  |ij,,_    .;,,  i.,„  ,  ,""'"• 

mmm 

I"  16,  Doe  V.  llarriH,  ?  C.  *  M  n,i„  (,.,,i'r^  ?      i' ' 
«tt''rNi.v  ilriwintf  th.  will .  -V.      ''"'''«''■•'•  i 

••xiiniMatioii  nffeotwl   hi«  ,1^^  ,  *  ""**■ 


"m    im'S"™"; ^r" '"'"■  l-..«-.I.V,;, 

the  aii.nern  ••  iin.u..-.k  J-       '  '**.('»'lm'»«ilJe  { 
i«^r  II      •     ""P*»«h  hia  (fenera  character  "i  • 

1 


nerauw    t  "  ifiini.i   .    .   /       ""irn'tv  exrlmitil, 

imt.tt:.»hi.n^u:;  f'r:/"' •■  ">•  "»^ 

"M  llie  .land  "  ■  ,h»    1  '""  ""  "  '••»«''»"uy 

!•  iiirBed  wlih  f~...i       »'»"/.    to    mi||»   oi.lv  — 

..".•'■-I- 1'^.  Jilt .","'.;:'  "'"•'"'•!  ''•■"'•■ 

villi.     W(»  (Jtl((t|((j,,||«  J,,,,,,-,,)  .      lai.*     /•_„„. 

nniion '■) ;  I8.W.  I',    „le  ,.  i...    Vl, 'f.""""'»'n"• 
cni,,i,,  iu*^  ,;,£"'„""''« :    tl,..  attack  mii.t 

Well...     I      r  ."  "  '"  <'»"flv  iTP.neoua,  ■■ 

Matr,  -id  Oh    St  iM    •I'.i  /I     ..     .  '  "'"D  f. 

(a,linitte.|  afteriA^LiVvr,.  •    '  ■      '*"  '^'*''  3--' 
.Wi,a.iniriMeaf'erS^,I^,J,Z"-,'''  'l"^   ^ 

c^x^^ntZr'^^l""-'^'  (allowable.  iUr 
^  jrwMx.miafc,on  to  ch«nict«r,  ouJv  .f  the  wit- 


I  nor  SUPPORTINO  a  witness.  [Chap.  XXXVI 

9  1107.   Bum:  (3)  After  •ndaaee  «>f  BUa.  inup-t  or  e«r»«»*«—       a 

act  of  Corruption  directly  affects  moralT^ract^    an^the^^^™.^" 
should  therefore  depend  upon  the  rule  for  30^^^  nV    «Sr^    C 
Bms  and  Interest  clearly  do  not  involve  any  issue  on  the  L.il"ha,icter  ^ 
the  wjtness  and  the,,  is  no  occasion  for  testimony  to  good  chara^ferT       "' 
§  1108    8.B. :  (4)  Att»t  .vld«,o.  of  8.If-Contr.dlet»o«.     The  exposuro  nf 
an  error  of  a  w.tness  on  a  material  point  by  hia  own  self^ntradicS^Ite 
inents  is  a  recognized  mode  of  impeachment  (anU  8  1017)   and  TZJ 
basia  for  the  further  inference  thafhe  is  capaVleVhavbg  made  eTors  on' 
other  material  points.    This  possibility  of  other  errors  however  is  no^^u  ? 
uted  specifically  to  any  definite  defect'  it  may  be  T^^d  to     i-  f-^^^ 
de  ect  of  knowledge,  of  memory,  of  bias,  or  of  intent,  or  ^71   bUitv 
only  of  mo«l  character  (anfe.  §  1017).    Thus,  though  the  mor  Z     " 
ceivably  be  due  to  dishonest  character.it  is  not  neLsarily.Td^ot  even" 

iWrS':;  .Vn  ''°\™T     "  "°"  ^'  "«"«»  '^o  -niote'contlng  ncy" 
important,  it  follows  that  he  should  be  allowed  to  tehnt  thi.  in  J^  ^, 

srt;K^'""r  ""* "  ^«  -^^'  ttis^errcXn^;^^: 

slender  to  be  taken  into  account,  we  shall  refuse  to  believe  that  anv  L  1 
of  character  is  involved.    It  is  according  to  these  two  op^sing  vierortl 
situation  that  Courts  admit  or  exclude  such  evidence.    The  former  vfew 
represented  m  the  following  passages: 

not  like  cont^dicting  a  witn^M  on  11.^?^  I!!lf*^  /^T''  P^*'^'^  They  ,™ 
mere  te.t  of  memory  How  d^  ttt'l,  ^  '  °°'  ^°  *^  '*""«f  ''"  ■»»»**'  *»  » 
evince  .  d.ngT3Tvitv  ild  l^H.^  J"  '^'^T"  ""derstanding  ?  Either  to 
•natter  of  tJt"  '  ver«t.l.ty.  or  downright  dUho„e.ty  in  rep««nti«g  a 

upon  hi.  denial  c.HingotoeTwJne^to7hrwt^tT^^^^  I?"  te.timony.  and 

create  a  belief  that  he  U  not  a  c^H^t^ -;!  t        ^'^  °"'''  •""''  "tatement..  is  to 

hi.  bad  character',  intended  to^mnrK"*"  ./"'P«*«'"»«"'  <>'  •  witne«  by  proof  of 
menu  and  the  b^  cil^L,T^St'J!l^^r^  °'"'  ^  -""'  ♦''""^-  "T^"  """- 
affecting  the  credit  of  t^rwVtn^  aid  Hu^„f^'''~PV  ""K"  P"TH»e  of 

about  equally  efficient  in  aoooZ^rnir  th.  .„/^  ?!7  ""*  **  *""  ""'""^''  "''  "<" 
witneJi,  impaired.  Tu  U  jSt  In^h.  fu*/'  "^^  *«  ""diWitv  of  the 

toe.tabli.h  thecreditof  hL  witnrU  A^-^.'!^T2^*  \^'^  *'"""''  "^  P«™""^ 
the  other  oaae,"  ^  '*'*"""»  ""  «°«*  character,  it  ia  alike  just  in 

?!?.  '■ii*  "^S*'  '■»  'he  oommnnity):  1899 
I-nttrell  »  state.  40  id.  651,  51  8.  W^  MO  W- 
rnhjible.  after  BTidence  of  misoon-lart, ;  ^". 
IMS,  Paine  v.  Tilden,  ao  Vt.  554. 56 i  (admitted 
where  the  "chamcter  of  the  witneM  iiTttllclS 
•  •  .  by  cron^xamination  "I ;    1892    Stitviitunn 

ni  s  /Z   «  ^T  f  •  Pilcher.  38  Onttt.  J99. 31 J 
r      IS",}'''  ««"''»'We) :  1895,  Reynold,  v.  R 

rroahexamination  to  show  that  the  plaintiff'. 

.afficientimpMKhmeot);  »7#.;  1903.  KnJme? 


lihSf^"    '"T  •  M  N.  W.  1097  (admiiH 
1 -IS^    ""»*•''""•'>'  hr  conviction  of  crime) 

action      *****  '**°  '''"'*^ '"  "■•  '""K"'"? 

^:^tL'\  *'Jj<>^'"^  "rtWote  in  certain  ca«, 
■vqnired  to  be  corroborated  (pott,  )  ao66) ;  it 
W9)0d  nem  iherefoie  that  hia  good  character  for 
IJfT'V"*"'  '"  •™''  '=•»«'  'o  •*  received  io 

A.  709. 109  Fad.  888  (in  diliention). 
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If  1100-1144]  AFTER  SELF-CONTRADICTIOIT. 


11108 

The  opposite  view  »  represented  by  the  following  passage  • 

on.  of  good  principle.  «,dth.Jrit%rpuiSfoTm^r^^^^^  ""  """^•^  °'  ''"A; 
hb  .Utemento  of  «,me  transition.  Monom.nU  Zl  ^»f  I  ^  ""worthy  of  credit  i,, 
m«d.  .nd  it  m.y  preclude  one  completeirC  ...l  ^  °/  '"'"''  universally  reco^- 
truth.  In*e"»iKnor«eeor.npe«t,"foror«,re  .ffL^r''  ''°  '"''  "•"•"'"'  °'  t'"* 
^quence.  The  gr«it  imp«,b.Wlity  of  i^ative  ^.v  'JU'^  P^""  *"  «"»«  «<>"• 
p..nngtheco„fldenc,of  «>.  he.«2  ,"„  tho^^t '  Tu.f'^"'!  '''"^"''''  "'"•"•"  """ 
man  may  fail  in  his  remembrance  of  anv  fJT^nH  •  """"<"     A  wise  and  good 

.i^oes     S««ly.then.char.oteranL^i?^idUUn"E'^  "' }"  '"""*'"*  -«"'»- 

;errnrKprioT/"-'-  ^« '---"-  X^r^^^^^^^^ 

character,  and  the  n.Lr  value  orro^r'       '5'  '"'"^"'^^  «"  *»  ^o™! 

it  is  not  worth  while  to  cumSVeJrS'^:?'*'"''  '°..  "•^^™  """«"• 
of  use.    As  a  matter  of  rule  the  varin.,  I  '"'  '°  *"«'°8  «  •^'•^aoion 

the  two  views.'  '        '^*"°"'  ^"'"dictions  are  divided  between 


3M  («me)i  1895,  Holley  .,.  StatelM  i  I '  ?im' 


0.  SU^:  «  F  n  S^>  's^'l- '  'f*.  Merc., 
b.)-  I8S3.  Stsm'pSr  «  Griffl^'lVG.  iSL/r^ 


jape  canes;  Coweo,  J.   dim)-  ^t^^1   q.    i. 
no  pre..edenti  cited-  but  l.t~'.?^    ("xlmitted; 


Co..  33  id.  43.  S3  Phc.  /Z^/lfT:;  ,"•  A"- 


c./de.ilf'LTTsVsIlS";  'b„"5'^38'^  <a"' 


•  i<j  wiinwB  ;,    I860.  Mispman   v.  Cuulnv    la 
•wg,  htatB  B.  Jonw.   29  S.  C    201    sin  /   '" 

lowen  where  the  cross^xam  ner  meielv  ukmI  tfci 
mitted),  I84S.Paln.rT,ld.n;  w'fd'H]  'jm 

1818     '*"  "  **"''•"•  "  Q™"  »»,'ilMl5  (li 
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» »0»  SUPPORTING  A  WITNESS.  [Ch.p.  XXXVI 

§1109.   8Mi.:(5)A*UrContradlotloiibToth.rWltnM-..     P.  »    j-    • 
b7  opposing  witnesses  has  for  ite  purpose  to  Zw  Z   JT^    Contradiction 

neas,  so  that  from  this  error  mJhTZuJr  •""'  ^^  *''"  ^""^  *''• 
upon  other  points  as  weTr«r^§  ^Om^tut  hT"''^  "^  u'°°"°^'  ^"^" 
impeachment  just  dealt  withTlsonivK  .  "'  "  '''''*  '''^  """le  of 
ma,  be  thought  tot  Xti'  up^n  '  T^h^r  ^1* '^  *'°™'  ^'"'"'^'^' 
«w  as  in  the  foregoing  subiect  mav  l.o«.T'  •  ?  ""Boments  ;,ro  and 
insinuation  against  Moral  ChTralf  i^T        ""''^'  '^''^'  '^''-  «'>''«  "'« 

treating  it  «s'inissufrdaSSUuS.n  '""?'  *'/  ^^"""^^  ^- 
weaker.     The  mixed  unnim^l^iJl-/   y."^'°°^  °^  ^ood  character  are 

in  the  following  issS:  ^"^  ""^  ^^''^  '"  '^^^^''"S  i'  "'e  «een 

pr«i?titi':vi'j  a^x^^^^^  '^'ZLV'j^  \ "  r °-  *""  ^*  f •••  '• 

impugning  the  veracity  of  the  wltnZ  ^  ^„  '"^°"'  ""  "»«  ''Whtest  degree 

diffe^nt  light.,  form  /iffeJnt  JnSn^f^L'the'L'y""'  "?"  ''"°''  t«"«ction^ia 
rttention  to  the  «m.  occurrence.  K  phT  W««^h  ?"'""*^'  ^^^  """«  <"  '^'^ 
more  or  lea.  retentive."  ^  ^^  '*'*'"  "■•"•  •y**'  •"d  ha^e  memories 

the  callmg  of  witne.s.es  to  prove  general  chars^te!  ZT  f  *'  P"^***'**  Wnctioned 

would  render  trial.  ".termiLble.^The  "t^,*"' '^  "  • '"^  ''  contradicted,  it 

liable  to  be  engaged  in  the  attack  and  .^wrt  o^?h«  u  '\"  ""^  °*  ~"'*»  ''""'^  be 
mitted,  each  of  the  contradicting  witaeZ'^^urd  h.«  ^t""^^''  °{  '''*"•««'*'•  "  P*^ 
but  all  of  the  .upporting  witneiw  on  ^h  !,°^.  J  }^ .'"'"'  "«*"'  ""<>  °»'  °nly  »o, 
titled  to  the  wmeprivilfge.  I^thua  ^„  tLt  th  'f '""«^  r*"  """^  '°'"<»  ^ '''- 
witne^e.  are  calW  to  imp^JhtJe^^^utaS^ '"'«'""»'  ^  """''^  *"  •"*=»  "here 
of  reaching  truth  by  the  veVdict.  it  woKdt  S  it  un'dZ  "T"  °""'"""'  '"'^^'^ 
mu^calcuUted  to  ob«,ure  and  not  to  elucidatelhem  "  "  '""^  "'""^'  "^  "-^« 

only  direct  effect  of  the  [impeacZgUyiL^Ltl^J^'l^'-  '"^^^  P"T~'«  ""'' 
believed  in  this  in.tance.  But  the  realon  wh^  h?i.  ^7 1^"^  *''"  "''"-  ''  "»'  *"  be 
That  may  be  found  in  forgetfulneL  o?^.  p^J "?  Z  ^  '""*'''"'  "  ""  "•"°»'=''-'- 
deceived,  or  in  any  other^oMible  ca^  The  HlLr  /  t*'  "'  '°  •"»  '•»"°K  been 
fectly  consiatent  with  an  adonis.!  of^L.  «n!,  .  l!     '  '""»'"  *°  ^  P^'duced  1  per- 

o^.^«e.,  .d  until  thecharrra-wiri"^^^^^^^^^^ 

such  evidenc^.i  ^      ""'J""*^  °*  jurisdictions  agree  in  excluding 

oJ,^""'  '«<»8' ""ham  r  Beaumont  inamn 

^/a-.;  1853,  Newton  v.  Jackson,  23  Ala  MS  w 
(admitted);  1875.   Mobile  4  O    R   (?;  „  wt? 

t«dy;  complainanf.  charilj;  SSiStedfiftS: 


18U 


Impeachmeut  upon  her  anertion  that  ahe  had 
r^"  •  cZ     i^-t.^'n''  "■«  Principle  of  §  1 106, 

100  Id.  ,8.  27  S.  K.  669  (excluded) ;  1899  A."er 
owte,  77  id.  274,  SM  (lame);  1882,  Braim  i-. 


If  "<»-..«]  i^  OONTBiD,cx,os. 


{  UIO.  am.,  oth„  M^-i     «  '  '  "" 

thamcMr,  though  it  nm,  k.  l„JI!!  ^rj"*™"*    The  witnew'  good  n,„«,T 

Ramon  of  Mtaooaducfc     I„7h'  /  ^*    Wltnew;    CroM-Bxwalnto,    ♦ 

of  Its  impeachment,  by  bringing  other  li^TJ^  «=h"acter.  in  direct  denial 
character.  But  the  existenS  of  the  J^'  ^S  c".  ^""f^  *°  ''^^  ^'^'^  "'P'^ted 
"^'^^'-'^'ly.^e.  by  discrediting  the  imwaclS;^  '?"""'"' ""^ «!««  be  4,irf 
cer tarn        i„  ^^^^^.^^^  ^^  .8  J^"»Peaching  witness.    This  process  raises 

(1)  One  mode  of  doina  it  ic  *„  ■  * 
^A-«..en  or  bias,  or  othfr  q XXttf  ''^Tr'*"^  '"■^''-'  «-  -  -/ 
peacher  in  turn  an  impeachVXesr   H^o^f     !l'*^'  ''^"^  '"«'^>"g  the  im 
c.a  «  er^nce  to  an  impeaching  SSs  ^TtlV^""  *=""  ^«  ^°°«'  ^''h  «Pe- 

(2)  Another  and  more  effectivn  m^ '»  •    . 
peacher's  *,.o«,/erf^,  ««  to  the  othe^sMii'       T^"  '^'  e'°""«l«  "^  the  im- 
[P^'^ffi'-P-rticularrunorso/t^^.ZT^^^^^  by  requiring  himTo 
have  led  him  to  assert  the  exisJrof  tte  L     ""'""  "/ »«rfn«««/-.  that 

T  T",  ?'  ^^°^~'  Principle7a«l  §99^?  1'^"°"    '"  ^''^^y'  this 
discredited  by  exhibiting  the  inadiuacv  of  hi  '''"^  ""''"^^^  °"»y  be 

Oampb*ii,  M  i,.  5,e  ,„„.,    ,„.  ,  "''«9«a<=y  of  h.s  sources  of  knowledge.    If  - 


o  """  uiauequ 

73  la.  320. 323,  35  N.  W  241  'J.^/-  f""-*""' 

elude,!);  /^.rr8M"st.rr'   n*^'"^-  »"  (.«' 

conflict  exi.to  and  nrSi^^rJtKT''*"'  »  '«'«« 
veracity  of  th.  wiin^l^  !^i?  *^  'ntepity  ,„d 

clndrdl;  1873,  Davis  7  V.t-  «  ?.'*'  **»  (•=«■ 
?4  (allowable  after  .  ,hnt^'  "*]''•  '»■  »«,  59, 
material  point.  loanthniT'?*^."'  «■•""  °"  » 
Bowie.  j5.  dilj  dt^rr''*^'  ^'^wartand 
J/fl«.    1829  iT^jJii''"*^™  preceding  caw)- 

•176,  581   (exclude,!,  .bk     "■ '\«e<l. ♦  Omy 574, 

(iiiadmiMiblel ;     884 'f^i'.'"'  l..''\^«.  ■•8.  »»& 
!17  .Mam  :?  LJ      1    .*"**  '  •  Fitchhnre  H  Co 

1M2, 1'eople  rHnlJr  a  H-1f'i  "«  («cl„ded) 
1^'.  Stark,  „.  Pe^'T'  ^.  ,"""  ^'  313  (mme 


dee  ..  B«w,,fieldf9  wit,?  .L^'''",'^»-  ""««- 
though  theerrortt'L^L^4.r6"r.SZ" 

««We(game):  1892  St.;/'   '?  '"'=''•  6M,  660, 

Hiehmond.  lo  Yere  aS 'Jf  J'j*'?''""""*  -• 
here  the  argument  la.  th«rH  <'';?"l'?'ed  ;  hot 
•wearing)  ;n  •  .  8w  tI  ""l  ''i''  ^^^  '»>»« 
Ranej.  86  Tex  kl  «  I*\«  *  ^  «  Co.  „. 
1900,'jacobiTsta^e  «  T~  ^r  '1  (excluded); 
1111  (exclnded  UU's.  ?«q«^«  ''*'•  **  «•  «"• 
31  C.  C.  A.  20a  87  if~i  ■  ■„.'?•  ^P"""  '•■  U.  S., 
Loai,vilIe*-4  Vr*^„  '»'  'f~'')!  1902 
60.  IIS  Fed  M«  /.  1  J  ?•  MCIisb.  53  id 
I>ay,  J);    K/  •  %l?'',?i'''=  e-^  opinion  by 

in  effect  overruling  the  «m.,l  ..*''  (excluded  ; 

wferetheer^r  iJvoh'ed'a  '  rini??'  ',?^  '""'2). 
George  ».  P,|rh«  m  A    '^'''"7' '  '"■•  1877 

.    ;.'.   , '■'*    »•  ^elwn,   13 
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SUPPORTING  A  WITNESS. 


[Chap.  XXXV  r 


1^ 


witness  to  another  s  bad  reputation  is  speaking  from  a  veritable  knowledge  of 
such  a  repute,  he  ought  to  be  able  to  specify  some  of  the  rumored  miscond.u  t 
or  some  of  the  individual  opinions  that  have  gone  to  form  that  reputation  I  f 
he  cannot  do  this,  his  assertion  may  be  doubted : 

Ttia^' '^'^.t'"!l'  ^'■"/'  ®  "*"'•  ^*-  ^-  "27.1170;  wane.*:  " The  Wednesday  and 
Thur«lay  both,  it  waa  the  common  talk  of  the  town  all  day  long  ";  WMins.  .1.    "  W 

r„n     '^.'""*°/'"*?   '•'''""••■  "'«»"<"!  "wa.  the  women  a,  they  came  iuan 
out  of  my  shop,  and  a.  they  went  up  and  down  the  town  "  ;  Counsel.  Mr.  Wallop     "7- 

H^i/Am.  J  :  "  Do  you  beheve  that  this  man  can  apeak  truth  when  he  saya  it  was  reporte, 

Bpake  It?       WunesM:  "I  keep  a  public  ihop,  and  do  not  take  notice  of  eve^  one  th.t 
cora^  ,n  and  out.  to  remember  particularly  " ;  WMin.,  J. :  "  Yon  heard  it  upland  dlt 
the  town,  you  say ;  aurely  you  might  remember  lomebody  " 

1849.  FUicher,  J    in  Bale.  v.  Barber.  4  Cush.   109:  "  In  point  of  princir'e  it  would 
^nrtiT'.^r'"'  *'''V»<1'"7.  ^^C"--  the  witne«  i.  calM  on  to  .tat- wha    lit 
reputation  of  the  penwn  impeached,  what  i.  his  character  for  truth  by  report,  what  is  ,a  d 
«  to  hi.  character  for  truth;  and  it  may  be  very  material  and  impoLnVto  know  f» 
whom  ,n  partH^ular  the  reporU  come,  and  what  persons  they  were  who  spofc  agZt  t 
character  of  the  person  impeached.     Upon  such  inquiry,  it  may  appear  Vhat  hU  the  Pe 
^n.  from  whom  the  witnes.  has  heard  anything  against  the  JerLn  impeiu:hed  are'^l 
personal  enemies,  and  so  situated  in  regard  to  him  that  their  sj^he. and  r^rte  Zu^ 
rj^fr^^^""  "f  consideration  whatever.    The  inquiry  may  also  be  vr^uZZ 
to  test  the  extent  and  means  of  information  possessed  by  the  witness  in  re^r.   t^   h 
character  of  the  party  impeached  for  truth  and%^y,  ly  allow  ngTuchiS  f  n L; 

cross-examination  is  more  important  to  an  elucidation  of  the  truth  than  where  a  wit.  e, 
u  giving  an  answer  to  a  general  question  which  calU.  both  for  matter  of  fact^nd  ma  e 
of  opinion.  If  a  witness  can  shield  him«>lf  behind  an  answer  so  generaHhat.  eve" 
false,  the  person  who  know,  that  fact  cannot  testify  with  deflnitenesfon  the  subject  M 
rnay  well  beheve  that  bad  men  will  frequently  resort  to  this  species  of  evidence  where  tl 
ruth  will  not  warran  it.  And  in  nothing  may  parties  be  m^  ea«ly  misUkerthTn  in 
judging  o   the  general  reputation  of  another  for  truth  and  veracity.    Th"y  may  eith  ? 

may  confound  a  reputation  for  something  else  with  a  reputation  for  untruth  ;  or  thev  nmv 
m,«:„„strue  reports  ;  or  they  may  honestly  be  mistaken  in  regard  to  SimZ  vTh 
ng  IS  more  common  in  practice  than  to  see  a  witness  placed  ^on  the  .tend  to  imp2, 
tLfh"  7"*f°°  °f  another  for  veracity,  when  a  croMTxamination  demonS 
th^  the  reports  only  relate  to  a  failure  -  probably  an  honest  one  _  to  meet  oblW  o.- 
while  the  party's  real  reputation  for  truth  is  above  suspicion.  Nothing  short  of  Tc™' 
«aminat,on  which  compel,  the  impeaching  witness  to  state  both  the  s^uree  of  the  reZ, 
and  their  nature  will  enable  the  party  either  to  test  the  correctness  of  the  imSn. 
evidence  or  to  protect  the  witness  who  is  assailed,  if  he  U  as«iled.  unjustly."  ""'^""""' 

The  objections  to  such  an  inquiry  are,  first,  the  consumption  of  time  nnd 
confusion  of  issues,  and.  secondly,  the  multiplication  of  petty  scandal  and  th- 
creation  of  hard  feeling  between  the  impeached  witness  and  the  innocent 
.h.rd  persons  whose  names  are  brought  into  the  dispute  against  their  will 
and  whose  remarks  may  have  been  made  in  confidence.  The  firat  objection 
IS  no  more  senous  here  than  for  other  cross^xamination  of  aU  sorts.    But 
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If  1100-1144]  DISCREDimo  THE  IMPEACHER.  ,  „„ 

^^£^7^^:!^^^-^^  un..u„aee  ana  de- 

-ily  fabrLed  and  S  LticXn  ^ t ri"'°" V^  "^^^^^^^^^^  ^ 
would  be  inexpedient  to  destroy  the  on^v  .!„  ^  ""'^  '"  ^^^  ^'^y.  it 
testimony.    The  reply,  however  to  thU^n  'f,  u»"""''  ^"^  impeaching 

Lack  to  personal-kn'oiledgirulV'lE  -  »;«  "'."^  ^^  is  better  to  gj 
a  kind  so  easily  fabricated  nn.l  »^  •  J.       "  *"  8'^«  "  monopoly  to 

neighborhoodsiandanrctt  BuurCo„:  '^  "^  ^'^  "'  ^^^^ 
accepted  (except  by  a  few  C\,urts    vWrf       "^''  "^""'"^  ""^  universall^ 

onc.ss.xa.i„U  of  the^Cc^tg^terir^^^^^ 

."pecific  persons  who  have  spoken  a<rain,t  tl.!  T^  ^  '^^^'^  ««  to  the 

nlly)  as  to  what  nu.CKduct'the"  sj^dSed  '       ""^'"""'^  "'*"^"'  ""'^  ('— 

i4^i^;^:is;^:,~- 1::  :::^^^"s^''«^ '-  the  pren.. 

tntion  may  speak  as  qualified  ""m  em  Tn^  "  ?  ll'""  '°  '^P"" 
tl.e  same.  But  there  the  object  is  to  o!il.  •  r""^'^  ^"'^^«"'  •'"'h  « 
witness  at  all.  while  here  he  his  „lLdv  oSeJ  "5'"'T  '^  "  "^  '^""""'^'^ 
.s  to  discredit  the  sources  „f  hi,  Zw£  n  '^  '''"'''"'  ""^  ^he  object 
examination  of  a  witness  to  ^L'li'f^^^  ^••?tn.guish  also  the  crJss- 
which  he  has  heard  (dealt  ^th  aXtSi  tiS'"':' "'""""  "'  """"'"'"*=* 
the  same  general  principle,  but  it  aims  -        ,' ;  f   °"  ""  application  of 

of  the  impeached  witness.  impeachment,  not  the  support, 

(3)  May  the  impeaching  witness,  afte      amina  p„^.- 

.ammg  certam  persons  or  reports. 

t«tion.  an  to  the  oDinion  of  !„T  •?    .     "''"•     he«™av) ;  ^VT  IT  •   !««    ef^P'   '».  "■•tro.lucB 
B<.rn.te„,,  49  Ala.  17. ;  1884.  J^^T^'i^,^' 
^«?rt«    f.i'*''*"'*'"  '"  •'•d  not  hea^d  ,31 

|'.r  the  extent  Md  ZXZ  rf  tV.°  '^'""'?     '"'"'•  ««  ».  C    m    Oh'-tllrMT  "   ''<"■ 
knoKle,!-");  /„  .  Isij  5,"1-      ah'  '""""»^     State.  13  Oh    St   liiT.Vi        ^-  "'"«""■«  r. 

Konoral.  renut,ti.„,  tie    "  *!"".> ''.I."'!!"?  ''" 


"  «9  N  V  aTAthJ  ,    •  '"■'»«'•  All«n.  100  la. 
'"^".i^hth;*^^^.'?^  «c!ndlnR  „ue«tio„, 

r...nor.)      I/,.  *7„"r  '"^.^r.-vlvc  ..nfavorahie 


Pickens  u.  .State,  61  Mim  5M  ^s"  •  -   i.  u 

2-  Sale.  M  id.  388.  S3.  V*.  '■  r^"'"" 

Mate,  13  Mo.  422, 4li6.  ^mhl,fl:,cUu     '  '^^ 

h«Lr:;;!^l.".8^"«"SP'^    

]^ij:^^='r.'S'^iv-,?Tt,i' 
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j«d"Xr^ri::'w^,\rhrhi^i!'^^^^^^^^  -L'^- 
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be  eontraduUd  imd  shown  to  (peak  incorrectly  on  those  points  ?  The  answer 
to  thu  18  usually  negaUve.'  on  the  theory  that  the  contradiction  concerns  a 
collatera  point  (ant,;  §  1004>  But  this  result  seems  unsound,  for  the  denial 
can  usually  be  summary  and  effective,  and  the  effect  on  the  impeaching  wit- 
ness credit  19  so  direct  that  it  cannot  he  termed  collateral  {anU,  §  904) 

§  1112.  (c)  BKpllata,  .way  th.  Bad  lUputaUon;  (1)  H,pnutlon  da,  to 
JUUoe.  .to.;  (2)  Witne..'  V.r«rio««.«.  ««l«p.i,«i,  (3)  wit««.  H.form,d. 
Still  another  mode  of  meeting  an  impeachment  of  bad  reputed  character  is 
not  to  deny  it  directly  by  showing  good  reputed  character,  nor  to  deny  it 
indirectly  by  discrediting  the  impeacher.  but  to  explain  it  away  by  circuin- 

Sflao:t«tm.  '"^  '^^'^'""'  ""  '''  «^"^"^  ''^-'  ^-'^^  ^^ 

(1)  Conceding  the  reputation  to  exist,  it  may  be  argued  that  the  reputation 
»  untrustworthy  because  it  has  originated  in  the  malice  of  a  feu,  rirsons  o 
because  it  rests  on  supposed  facts  of  conduct  which  render  it  unmerited     But 
flmT"^  °^,V°  ""  *^«r"-  °'  contradiction  on  collateral  points  (ant 
§  1002).  and  would  not  be  allowed;'  except  so  far  as  it  can  be  pursued  o„' 
cross-examination  of  the  reputation-witness  (according  to  §  1111.  par.  2.  antn 

(2)  Conceding  the  reputation,  in  a  jurisdiction  where  general  bad  charact-  ■ 

for  the  rait  otveracxtffremai,u,  unimpaired,  so  that  the  general  bad  character 
does  not  signify  anything  against  his  credibility.  This  seems  to  be  generally 
conceded;'  it  does  not  involve  proof  of  particular  facts,  and  therefore  is  not 
obnoxious  to  other  principles  (ante,  §  979). 

(3)  Conceding  the  reputation,  and  the  actual  character  as  then  indicate.l 
by  It  the  claim  may  be  made  that  the  witness  has  since  that  time  re/orme,l 
and  has  exhibited  and  now  possesses  the  disposition  of  a  generally  l,d  ur 
veracious  man.     This  so  far  as  it  can  be  shown  by  reputation  and  witho 
going  into  particular  facts,  would  seem  to  be  allowable; 8  though  usually  tl,,- 

s's:n^t^ld^cSe?  ''^-^^  '^  ""^^^  '^'-^^^  ^^^^^^  -^^-- 

»  1873,  Sonnebom  ».  Bemitein.  49  Ala.  17S- 
1889,  Robbins  v.  Spencer,  121  Ind.  S9«.  2S  N  e' 
680;  1862,  McDermott  v.  SUkte,  13  Ob.  St  8.    ' 

*  1890.  Holliugsworth  v.  Suta,  53  Ark.  387 
893,  US.  W.  1  (that  the  reputation  wai  due  to 


— '  •-  .  •  1  ■■""'■  "«'  repuiation  WBi  due  to 
a  ipeciflc  vice  only,  excluded,  on  the  theorr  that 
It  would  extend  controversies  beyond  all  re*- 
ion  to  permit  «nch  imuee  to  be  raised,  even  on 
cross-examinatiun  of  the  impeaching  witnessea  • 
the  latter  clause  is  unsound);  1830,  People  v. 
Mather,  4  Wen  J.  2!57  (evidence  was  excluded 
to  explain  away  evidence  of  a  witness'  bad  repu- 
tation, that  the  reports  aeaiost  him  oriirinated 
from  a  particular  body  of  men  who  had  spread 
false  mmon  as  to  certain  conduct ;  cood  opinion 
bj  Maicy,  Sen.).  *        ' 


.o.  .?.*•  ^P'*  '•  R«*or.  19  Wend.  569,  579, 
588;  I8RJ,  Anon.,  1  Hill  8.  C.  S5S  (O'Neall  .(  • 
the  party  in  whose  favor  he  has  testirted  may 
inquire  whether,  notwitbatanding  his  bad  char- 
acter in  otiier  respects,  he  has  not  preserved  liii 
character  for  truth;  and  if  this  inquiry  ix  an. 
swered  afflrmatively,  the  iury  mav  seize  npuii  it 
as  the  floating  plank  in  his  general  wreck,  anl 
believ;e  him  »)  j  1851,  Wayne,  J.  (the  other.  n„t 
touching  the  point),  m  Gaines  v.  Relf,  12  li„«. 
b.  ».  5.V..  Bnt  compare  the  following:  |89S 
Barnwell  v.  Hannegan,  105  Ga.  396,  31  S.  K. 
C  r  s'Sq'T**'^*  Koneial  character  only,  under 


C.  C.  i5293). 


tba  caiet  cited /mm,  |  1117. 
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B.  REHABaiTAnoN  xmR  Ij.p».chm.kt  .r  PAKnccLAB  Acts  or 

§  1116.   Saniai  of   tha   Pan*,    t 

-  already  „oted:Tu  whic.f  a  wTnl^STr^  JS"  ""  '?  ^"°  *»^''' 
proved  to  discredit  his  cha-acter       ..?'*""'"'"  '^^'f  of  misonduct  can  be 

(-^.  §  981).  and  a  record  fa  l^d—To^f  cr'T-  ""  "— »'"«'-n 
§  980X  Obviously,  he  cannot  dj;Sct  shown  hvT",  '"'  "  "'"'^  <«""' 
may  he  deny  a  fact  atteninted  To  hi  ?ti-  u  i^  ^^  ^^^  '°"°"  """^l"-'  But 
thing  actually  pJe^Zsthil      .1      H'*''''  '"  *•>«  ''''^'  "^^^^    The 

judgLnt  con'cE'Z ul'rth':  acV^o  T"'  "'  T'"^^'""  '  ''"'  '«  »»>« 
fact  that  it  is  here  used  as  betwLn  L  L        ''"""^ '    <^>  'f'^«  t«<=hnical 

for  it  is  not  used^a  nstTiim  asTm  f "  ^'''"  °",S'''  "°*  '°  ^  "^^  °l>i«'="»n ! 
legal  right  MoreC  f  ,roblcJ.  ^  7  ""  """"^""^'"^  ^'"^ '"  '««P«'^'  t»  « 
offered  In  evidence,  al^f  ^na  'C;"  n"!  ^  P^/^^/''^  i"<i«-nt  being 
effect  of  conclusiveness  being  allowedTor  T  t  Sl"  f  ^'^'''''  '''"  "^""' 
unfair  to  exclu.le  any  attack  bvJhJt      /  therefore  correct  and  not 

rule  against  proving  paSar\ctL^^^  '^'  ^"'^«"«"'-     ^"^  ^''« 

i.  not  the  proper  gr^unrfor  thtfx.5^  outside  testimony  («»<«,  §§  979. 1002) 
offering  to  rai^anTssue-r.Jnirr''"'  '^'  *??''««  only  to  the  party 
o-.e  against  vvWstimon.To  r f  ??^  ll  '^'^"'^^  '^^^''^^^^  »»  denial  bj 
adduce  evidencelTSd  the  otLA'     7  r*"*^"'  ''  ''  ""'^^  °"^  P^'^^  *° 
(2)  This  being  so.  a^d  the  i  .tmen!  ^-'^  "'^ '^^""''^ '^^'"'^^J^  ""^«»'-' 
</.«»•«/*  o/«,i/J  on  r?exanirH,5'\"«  conclusive,  the  witness'  own 
it  has  soLSs  berZ.htTJ'"?'*  "^  '"^"""^  inadmissible ; »  though 
j-t  noted,  that  thXtetabir'ra^^^^^^  ^^^^  the  erroneous  theory 
l.e  admitted  as  ne/ativinrS      uJr^^^  ""'  **  r'"''''"  ^"'  *'^''  "'""^ 
ground  of  discovery  of  "SoSLce  tJ^"  *  P""^°°  were  always  granted  on  the 
ative.  especially  sinL  the  Zction  o,  T""  "°"'^  ''""'^  ^  '°  ^''^  ««'"" 
i.  here  practicaUy  Z^L±bTsI[T7  T"  '''"''  ^^  °''''^'  ^'*"^«««» 
cance  (since  it  is  usualfyglteS  f^r  otTef i        "T"''-  "'"'^"^  «'«»'«- 
would  probably  be  found  e™"udinl  it*     V«T?  '^^°  innocence).  Courts 
to  co..elude  that,  since  a  mrdo„  2.    "     ^'':''**^"'«^«'  '^  «««•"«  °>ore  proper 
certainly  a  reve^af"  ^hr^utmlTSi'b:""'""'^'  ^'^'''""  ^  '^^''^^ 

lion,    wnere  the  wltne«iluui  not  «dinitt«/i  k-V 

-■.in's  the*  L  juiS::^,'''""'-  *^-  •'•'  •'«•'  «•»■ 
^^^rV^^^s•s\v■rir '  ^^^^^^^^^^ 


1810 


-;'.fs.r.::fc7r?.t-;;v'l?-.T. 

theorjr  th«  the  conviction  v,  u«d  a»  evidence  of 
the  crime  bat  i.  not  conclmive  in  a  civ  iT.^.- 
«i.i  ye,  the  opinion  in  .  preceding  r^"  ^' 

ai!:,"„;SiLt  "■"'"'=' "" -niiTc-re 

f  980*^"  ""  ""'°«'  "'  *•••   '^'  "■'««»  <"1*. 

M  L'^MO^«.?''P'**''^".'  "  "^  An.  448, 
n>  no.  1000  (thU  the  convict  on  had  been  aat 

S  5;.'?nt!"'Lf"  V"*  p'°»«'-  ai  Wr.SJ 

•ee  the  intimationa  io  caiei  cited  mtt,  §  980. 
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S  1117.   SaaM:  Sxirialnlat  away  th»  FMt;  IMeraMd  Oeod  Ohuaotar  in 
•spport    Conceding  the  fact  of  miacouduct,  as  shown  by  tlie  witness'  own 
cross^xaminatioii  or  by  a  judgiuent  of  conviction  of  crime,  wImt«x/)/anatio,t* 
can  be  made,  to  dimiuiah  or  reiwl  the  inference  of  bad  uiornl  character  su 
gested  thereby  ?  •■ 

(1)  As  agiinst  miHconduct  proved  by  either  of  the  above  nifHles,  the  infer- 
ence  of  bad  character  nmy  be  met  by  testimony  denyiuy  the  fnct  to  b.. 
inferred,  i.  e.  by  njfirming  the  witness' g»od  reputation.  This  kind  of  evidenc- 
has  been  already  considered  {ante,  §  1106). 

(2)  Again,  e(iimlly  after  either  of  those  modes  (.f  proof,  the  claim  may  l«. 
L-ade  that,  while  the  moml  c!  iracter  may  then  have  been  bad,  as  indicate.! 
by  the  fact  of  misconduct,  nevertheless  the  witness  has  re/urmed  and  possesH.s 
now  a  good  character.  This  can  certainly  be  done  by  the  ordinary  metluMl 
of  showin},'  his  present  reputation ;  >  and  may  also  properly  be  done  (thu 
objection  of  confusion  of  issues  not  applying)  by  the  witness*  own  statement 
on  re-examination.* 

(3)  After  proof  oi  a  judgment  of  conviction,  may  the  witness  be  allowed 
to  explain  the  cireumstancei  of  the  offence,  as  extenuating  the  act  and  dimm- 
wlung  Its  significance  ?  The  conclusiveness  of  the  judgment  seems  here  t<. 
be  no  objection.  It  is  true  that  no  issue,  could  be  allowed  to  be  joined  on  the 
witness-  explanations,  and  thus  there  would  be  no  security  against  false  state- 
ments by  him.  Xevertheless,  having  regard  to  the  publicity  of  one's  discre.lit 
on  the  stand  and  tlie  necessity  of  guardins;  against  the  abuses  of  the  ira{)ea.ii. 
ment-process  and  of  preventing  the  witness-box  from  becoming  a  plaoe  of 
dread  and  loatliing,  it  would  seem  a  harmless  charity  to  allow  the  witness  to 
make  such  prote-^  >tions  on  his  own  behalf  as  he  may  feel  able  to  make  with 
a  due  regard  to  tne  penalties  of  ^lerjury.' 

(4)  When,  by  the  allowable  process  iante.  §  981)  of  questioning  uponcrm^- 
exa,ni»atton,  discrediting  facts  are  brought  out,  there  is  usually  but  one  tv]  o 


»  Cues  cited  ante,  j!  1 106,  uid  the  followinir : 
1817,  K.  V.  Clarke,  2  Stiirk.  341  (qaoted  antr 
J  IlOfi);  188«.  Mynatt  v.  HudiiOD,  66  Tex.  S6. 
6H,  17  8  W.  398. 

■  1855,  llulmeH  i.  Stateler.  17  III.  4.53  (rerorm 
ehuwii) ;  I8HI,  Conlev  v.  Me«ker,  85  S.  Y.  618, 
truiUe  (I'uiivictiun  for  crime  »hi)wn  ;  the  witnen' 
(Uteiiient  tliat  lie  lia.1  reforineil  and  led  an  lionoat 
aud  Drderly  life,  adiiiitteil) ;  1898,  Teniiewee  C. 
I.  i  U.  Co.  V.  Hiili-v,  i9  0.  C.  A.  3i8,  85  Ked. 
534  (tliat  ail  ex«>iivict  was  a"  trusty," alluwed). 
»  Acrord:  1899.  .S)Uth  C.iv.  i.  C.  8.  H.  Ca  v. 
Beiitty,  —  Ky.  — ,  50  8.  W.  239  ( witnesa  allowed 
to  explain  eircuin.itaiices  of  hi*  arrest  aud  con- 
viction) ;  1900,  Suite  .-.  McClellan,  23  Mont. 
532.  59  Pac.  924  (explanation  why  he  ha<l  been 
in  mil,  allowe<l» ;  1SJ8,  Chaee  r.  Hlodgett,  10 
N.  H.  22,  24.  Contra  :  1897.  Lamourcux  v.  H. 
Co..  169  Mass.  3.38,  47  N.  E.  1U09  (M.dmeg.  J.: 
"I'pon  redirect  examination  the  wituciw  wa» 
aaked  to  itate  the  circanutaiirea,  the  evidence 
being  offered  to  show  the  extent  of  the  wick- 
edueu  involved  iu  the  act,  and  to  ibow  the 


circnroiitanceii.  Thii  eridence  wa«  exilu.1,.1 
Logically,  there  is  no  doubt  that  eviilen.c  i.-ii.l 
iiiy  to  dimiDiHb  the  wickednem  of  the  act.  like 
evidence  of  good  clmracter.  which  in  a(iiiii.«sihlp 
due*  meet,  a»  far  as  it  goen,  the  evidence  affor.lHl' 
by  the  conviction,  since  that  discreilitK  onlv  l.t 
teiidinir  to  show  either  general  bad  iharaiter 
or  bad  character  of  a  kind  mure  or  lew  lit.  I,' 
t<.  lie  aMiH-iated  with  nntmthfulnew.  .Vi'ui'. 
tlio'eia.  the  conviction  must  be  left  unexpliiim,!. 
Oti\ioujily,  the  guilt  of  the  witneas  cannot  l.e 
retried.  It  is  e<|ually  impomilile  to  go  biliin,! 
tlie  sentence  to  determine  the  degree  of  niiili. 
Apart  from  any  technical  olijcctioii.  it  is  im^ 
practicable  to  introiluce  what  niav  he  a  hw  i; 
investigation  of  a  wholly  collateral  matter  intu 
a  case  to  which  it  is  foreign,  and  it  is  uui  i., 
lie  expectad  or  allowed  that  the  partv  pri),liii- 
ing  the  raeotd  should  also  pnt  in  testiiiioin  to 
nieet  the  M}danation  ready  in  the  mouth  of  the 
convicted  person.  Yet.  if  oi;e  side  goes  into  the 
matter,  the  other  most  be  allowed  to  also  "|. 


1330 


I*' 


r. 


If  1100-1144]        AFTER  PARTICULAR  MISCONDUCT.  ,  „„ 

jurisdictions  where  th»  is  allowed  to  ,«h  T  °'  mi-conduct  I„  the 
S§  982.  987),  it  is  no  mo^t  r^ir  that  t""*  ""'  ""  """^•"''tion  (anU, 
explain  that  the  arrest  or  c  Ze  wal  If  J?'"/  "'""'•*  **«  """^^d  to 
.-nt  is  onl^  „„  ..;,«W.moSeo?I„u;cirhTt'* ''  /"'  '^^  '*"«'"  «'  '"•^^'^t- 
...isconduct  itself.  But  iHoi  i^trcS  n  "I  "''  ''^^''''  '"«'''  »•«•  «'« 
("ute.  8  979)  if  the  showin.  we  aS 7,  "'f  7'^  "'  ^""'''^"J  •""" 
u-oreover.  as  the  originXt  /toult^oit  l""' '^  ^^'""'^  ^"^^--^ ' 
witness  himself,  fairness  is  satisfiedhv  f  fi  .  ""^'^"•nination  of  the 

H.itsofare.xan.i„atro;r;1tnry3?^  -P^-^ion  within  the 

trial  Courfs  discretion.  sucl^expTaniln  of  ^^^^^^^^^  ''''''' '"  ^^« 

worth  listening  to  and  does  notCu  rto^   't?  t^    Y  7"""^  "  '^«™« 

where  such  facte  have  impronerirrr  ^  ■     ,     ''."^-      ^"  "'«  «»'"«  *«y. 

e.aw»«a/»««  o/ «  ^.ptTrtnXL" ^ .r"""'?  "  insinuated  on  the  cro^ 

witness  (ante.i  mTlZC^Z  , *""?  r^"^"""  "^  ^''^  i"'P««=hed 

himself  shouldVlrd  £C  thl  'on  'f  '"?"  ?'  i^Peached  witness 

ofcross^xaminatioaaiTlaJanTeve' 1^    "^         ^°'  *^"««  '"  *•>'»'  "«« 
be  freely  allowed.'  *^  ^  ™*'^'  °^  counteracting  them  should 

C.    K«HXB,UTXT,0.  xmB  IHPKXCHHKKT  BT  Bu8.  I»X«K8X.  S«,. 
CONTRADICTION,  ADMISSIONS. 

§1119.   DenW  Of  til, Fact;  B«pliUala,.w.Tth.P.«»    «_«- 
_  •  li9J,  R  ».  Jackaon.  Dnhlin    bm ._      ... 


Ken  w,  87  (the  witoexa  wu  atked  whnthAri. 

explain  tliat  he  had  been  acqa  itcd  and  .m  wi,I» 
ru«.nl.:  he™  .  witne,«  r^,i?bo^''Sij'':J 

"hM^«l  wilt  L^'  ^""'  **?"*"  •"•»'"«  l>*n 

mi.  Hill  r.  State,  91  Tena.  SSI.  523.  19  8  V^' 
6.4  (protestation  of  innocence  of  »n  offen«;  fT; 

ml\Z'"'T  IL""  »*«»  iodicted.  SuowJ)' 
I90J.  Stewart  r.  State,  —  Tex  Cr  ^  r7  s  w' 
07  (witoe™  alWed  to  iu^  theliiSIil    i 
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^irsrMo?'^^::^^ 

(wnere,  on  croM<„niiiuU  on  of  a  witnaiU  t« 
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king  fact  rnurt  of  coam  in  ftiniM.  b«  .llowwl  to  be  met  by  tettimonv 
denying  the  alleged  fact  The  only  appoient  (not  teal)  exceptions  could  i; 
the  cases  of  proof  by  record  of  conviction  (where  the  principle  of  concIusiv«. 
neu  of  judgment,  applies)  and  of  croes^xamination  by  the  opponent ;  but  tl... 
former  ,loe,  not  here  come  into  use,  and  the  latter  involves  the  rule  in  r^carJ 
to  improper  contradictions  on  collateral  matters  (dealt  with  unU,  8  1(K)7) 
8  loie)"**"      *°  wW-contradicUons  on  colUteral  matters  (dealt  with  auu', 

(2)  The  modes  of  explaining  away  impeaching  facto  of  the  present  sort. 
are  considered  already  elsewhere.  -  including  their  application  to  evi-len,. 
of  Bms.  Interest,  or  Corruption  {anU,  §9  962-969);  to  evidence  of  Self-C..„. 
tradictions  or  Inconsistent  Statemento  (anU,  %%  1044-1046);  to  evidence  ..f 
Admissions  {ante.  §  1058);  and  in  regard  to  aU  of  these,  by  offering  good 
character  m  support  of  the  impeached  witness  {ante,  §§  1107-1109) 

There  remains  now  to  be  considered  the  method  of  supporting  a  witness 
after  any  kind  of  impeachment,  by  prior  consistent  statemento. 

D.    RlHABILITATION  BY  PkIOH  CONSISTINT  SlATlMENTg. 
1.    WltnesMs  In  Oeneral. 
§  1122.   OeMrai  Theory.     Under  the  head  of  Explanation,  in  dealing  with 
the  various  modes  of  Impeachment  (character,  bias,  interest,  corruption  co„. 
tradiction.  self-contradiction),  it  would  have  been  logically  proper  to  consider 
with  reference  to  each  of  these  modes,  how  far  the  effect  of  the  impeacliinK 
evidence  might  be  explained  away  or  rebutted  by  the  circumstance  that  the 
witness  had,  at  a  former  time,  told  a  consistent  or  similar  story.    Whether  he 
could  m  tills  manner  effect  anything  towards  rehabilitating  his  credit  mnst 
depend  on   the  kind  of  impeaching  evidence   that  has  been  offered-  f,.r 
clearly  this  mode  of  explanation  may  be  relevant  and  forceful  for  some  kinds 
of  impeaching  facte,  but  not  for  others.     It  is.  however,  more  convenient  for 
the  sake  of  clearness  and  comparison,  to  consider  the  various  uses  of  this 
kind  of  explanatory  evidence  here  in  one  place 

§  1123.  msto,,.  Down  through  the  ITOOs  the  notion  prevaUed  that  a 
witness  could  always  be  corroborated,  without  any  limitation,  by  the  circum- 
stance of  having  made  at  other  times  statemento  consistent  with  the  testimony 
delivered  by  him  m  court.  This  practice  was  based  on  a  loose  instinctive 
logic,  popular  enough  to-day.  that  there  is  some  real  corroborative  support 
m  such  evidence ;  and  the  only  objection  then  thought  of  was  the  Hearsay 
rule.«    This  rule  does  not  in  truth  apply  to  prohibit  such  evidence  (pn't 


,„•-<»<•  "»«.  Gilbert,  Eridenca.  68,  ISO 
(  ThoDgh  hearmy  mav  not  be  mllowed  m  direct 
evidence,  yet  it  may  be  in  conobontion  of  • 
witneiM  teitimony,  t<i  ahow  that  he  affirmed  the 
tame  thing  iMsfore  on  other  occaiioiw  and  that 
the  witnen  ii  itUl  conaiatent  with  hinuelf ;  [he 
then  makea  an  exception  for  former  awom  teati- 


monv.l  for  if  a  man  be  of  that  ill  mind  to  iwear 
falaely  at  one  trial,  be  may  irell  do  the  lama  on 


the  other  on  the  mme  Indncementii ;  hnt  » liat 
a  man  layi  in  diaoonnw  without  priiiieilituti..n 
or  expectation  of  the  canae  in  <|ueMion  i»  .-.m,,! 
evidence  to  aupport  him").  The  following  i„. 
?*"i"~  "f"':  ••".  Knox'a  Trial.  7  How   St. 

J  J„"'.l^.'  I""!'  ^"  ■'''''"  >•■"'•«»'•  Trial  1,1 
W.  S3;     :m,  Sqairee*  Trial.  19  Id.  J70:   1754. 

S.":?'?*'.  ^^'  'IL  **"  '"'  •  defendant  nol 
.  *^">'ng);  17«7,  Bailer.  Triata  at  MUi  Frina, 
1322 


L_Lii 


I 

II  11M.IH4]         PRIOR  COmisreST  STilMuns.  ,  „„ 

tiMnt  whoever.    Thw  obi«oH„„.  k!!1         t.'  *""  •*'""  "•/  impeach- 

of  th,  1700. ; .  but  it*: jttt  n^."i?o(?£  r'  ;'?"'*  '^  "'^••«' 

t.oni  wew  wttled  upon  and  accented    .L  .    ^    "^  '^''*"'*«  ducrimina- 

ence  of  judicial  opinion  „  TZItZt  T"  k'^"'  "'""'  "  ""«'»'  ^iffer- 
consideml  »««»  "  to  the  extent  to  which  such  evidence  may  be 

J  1124.   Offered  (1)  la  ohlef  bafar.  .-.  t 

ha.  merely  te.Ufied  on  diSt^x^ZZ  '■IT*—*-     When  the  witneu 

of  consutent  .tatemenU  inn:r.r;Tnd7at «.?' ^^"^ ''^ 
helped  by  it;  for,  even  if  it  is  an  inmmK.li    """«"•     The  witnes.  h  not 

made  more  probable  or  ml  truatrnhy  by  a^L"  n  ""1"'"^'  '"*"^-  '*  »  ""^ 
Such  evidence  would  be  both  irJelevlt  »^H  T^  k"™**'  °'  «petitiou.  of  it 
iH.ia  «.       T    .  "relevant  and  oumbor«>me  to  the  trial : 

The  ide.  that  .h:™.™  refLSon  oU^^^^^^  *".„  not  unU.r  oa.h"    "" 

trary  to  common  o»,«,rv«tio„  ,„d  .xperie^.i^^^hTt  ^  U,L!^  °'  ^u'"  "*  ''»'»• «»  «»»■ 
«  .1..  truth.  Indeed  it  bM  neverC  n^  h^  *^  '"Y  ^  "'^'^  -  "''••' 
rvpetitioo  had  ...y  fonie  a.  .ubitantivT -,f^  "^  .  ^  '"'  '"^'•'  °'"  i^dg"  that  th. 
...  imputation  upon  th.  wiTn^.  ""  '„  Tel^  trV"^  '"^  '"'  »"'>^  «"»'• 
unneoMwry  »nd  mi^ohievou.  to  encumber  thl^rtl„7  """J  ""'"'?•'«'»•<««.  it  wm 
g.rrulou.n.u  out  of  court  «.d  whwTot  oli  ^^.m""*  "'''"^  ""  *''•»«»«'»  ''i^h  hJa 


under  i„«denc«  of  th«  „.J^»^J1',  JL".  ~7i?>««« 


f.         ,    !    twill..-    18.10,  Ktate  »    I)«wj!if    . 
».  Bri«tur   m  Imi    st*     '»r  "•    '»»■>.  HrMtor 

s..:j Mis:?' ^n^- •«-.•-. «?-  g.-.iT/.^.i.^r^'i.::, "ir,  1: *''- i 


njiued  .ttheTrii;  .lur  h33"  niSur'of; 

M'Hi  i,y  |,gj_  ,1,,  ailmiiwoii  wu  lieiiiir  f«.. 
r'.'.ltj.r*''  ■""  "•"  n..i„t,i„eteug^ 
>  .!«„;</  („rt  niMT  of  the  ciiMM  in  the  «.. 
larker  .1  1)..,^.  3^3  („H„rt„,.'  but  th.  ,.*^ 
«. »  not  .,,,„  „  (^  ,h.  condition,  in  which  twl^ 

So  9« .  ii«'  ,"•*•  8.nder«  r.  State,  ib  4.  16 
Mi     C«/  .  imITT  '•,«'«••„'  '*  W-  M.  M  80 


vou  II. —81 


lass 


•10;  1897,   Barrett  v.  R.  Co..   130  id    Si-   m 
"".   ro..    18SS,   Headenos  ».  Joaes,  10  S. 
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I  1125.  Omnd  (2)  altar  tepaaekaaat  af  Matal  Oharaaiar.  When  a  ba.l 
nimutioD  for  vencitjr  has  boen  iiitruduced  tu  impeach,  pnwf  of  coiuMteiit 
itatementa  ia  equally  irrelevant  and  uselesa.  Even  aaauming  the  exintiiiiLy 
of  the  bad  character  alleged,  a  depraved  witnesa  may  well  have  repeated  a 
norj  contistently.  The  bad  eliaracUsr  indicates  some  protiability  of  untruHt- 
worthiness ;  the  evidence  of  repetition  does  not  attempt  tu  .neet  the  chnrKu 
of  bad  oliaraeter  or  diminish  its  effect,  but  evades  it  by  retok*,ing  with  the 
irrelerant  fact  that  the  witness  has  been  consistent  A  few  'v'^mrts  only 
have  seen  fit  to  admit  the  evidence.' 

i  1126.  Offered  (3)  after  Impeaohmant  by  ZnoonalaUnl  B^atameata.  lit' 
field  in  which  the  controversy  is  most  vigorous  and  the  opposing  reasutiH 
most  plausible  is  that  of  impeachment  by  prior  inconsistent  statements.  On 
behalf  of  the  admission  of  the  supporting  evidence,  the  earlier  and  conven- 
tional argument  is  that  if  a  contradictor}'  statement  counts  against  the  wit- 
ness, a  consistent  one  should  count  for  him,  —  a  bit  of  loose  logic  which  u 
natural  and  plausible : 

181 S,  Tilghman,  C.  J.,  in  Paettr  r.  Oonialiu,  1  B.  *  R.  080:  "  Both  beiiiK  without 
oath,  on*  [itstsment]  i*  as  good  as  ths  other,  and  the  jury  will  Jodge  of  bU  credit  on  the 
whole." 

1879,  Stuiik,  C.  J.,  in  Jonu  t.  Jont$,  79  N.  C.  249 :  "The  sdmiuibility  o(  prcTioin 
eorrsepondrnt  account*  of  tlw  same  trmncaotion  to  conflrm  the  tettimony  o(  sn  amailt'ii 
witnaM  deliTarttd  on  the  trial  reita  upon  ths  obrious  principle  that,  m  conflicting  iitat«- 
ments  impair,  lo  uniform  and  ooniittent  itatements  lustain  and  itrenKthcn  hi*  crmlit 
bvfora  the  Jury.  .  .  .  Again,  the  accaracy  of  maatory  ia  tnpportad  by  proof  that,  at  or 
near  the  time  when  the  facts  depoaed  to  hsve  tranapired  and  were  fresh  in  the  roiud  of 
the  witneta,  he  gave  the  same  version  of  them  that  he  teatiflad  to  on  the  trial."  ■ 

The  answer  to  this  argument  is  simply  that,  since  the  self-contradiction  is 
conceded,  it  remains  as  a  damaging  fact,  and  is  in  no  sense  explained  away 
by  the  consistent  statement    It  is  just  as  discrediting,  if  it  was  ouce  uttercl, 


k  R-  ?^1,  314 ;  1893.  Craig  v.  Cfsi-,  5  Rawle 
•t :  IS47,  McKea  v.  Jona*.  S  Pa.  4>.t,  419 ;  IH77, 
Hester  r.  Com.,  M  id.  ISS,  IM,  $emliU:  IS90, 
Cruoki  V.  Bann,  13«  id.  3S8,  371,  ilU  Atl.  528; 
1897,  Fnuer  v.  Linton,  183  id.  188,  38  Atl. 
589;  A'.  O.!  1903,  Teuner  v.  Kspid  City,  — 
h.  U.  -.  96  N.  W.  9«:  Ttnn.:  IS.ta.  Nelwo  v. 
State,  2  Swan  S37,  S58  (the  aecuied'i  ur  a  wi^ 
nvH'  dopuaition  before  the  exaniiuing  nukgi*- 
trate,  uut  to  be  read  for  him);  (/.  S\ :  1858, 
i:  S.  V.  liolmen.  1  Cliff.  104;  Va.:  1901,  Ke- 
piiiK  V.  I{|i'hni<iiiil,  99  Va.  508,  .19  8.  K.  160. 

^  1873,  Scmnelxirn  p.  Bemntcin,  49  Ala.  168, 
171  (admitted);  1888.  Maw>n  v.  Veatal,  88  Cal. 
390,  398,  26  Pac.  113  (excluded) ;  1868,  State  v. 
A'ltirent,  24  la.  570,  574  (excluded) ;  1853,  Catea 
V.  I'eople,  14  IlL  433, 439  (left  andeoided) ;  1873, 
Sfjlp  r.  Blair,  68  id.  541,  543  (exdniled) ;  18T5, 
Ki.ielinKer  v.  Bocklin,  64  Me.  37H,  375  (ex- 
rlnded) ;  1849,  State  «.  Dove,  10  Ire.  469.  473 
(admitted) ;  1854,  March  r.  Harrcll,  I  Jonea  I.. 
329  (aame) ;  State  e.  Thomaaon,  ib.  274  (name) ; 
ISS3,  UaadarsoB  *.  Jonas,  10  S.  *  B.  3S2  (ad- 


mitted); 1839,  Mnnaon  ■>.  Halting*,  12  Vt.  .Iiii, 
347,  350  (axclnded,  after  impeachment  a*  ti>  im 
Itnowledge  of  a  Sopieme  Beug  or  of  the  olilli,'a. 
tion  of  an  oath) ;  1841,  Gibbs  r.  Unalev,  13  U. 
208, 215  (lanie ;  general  bad  character). '  In  Nvw 
York  the  evidence  w««  at  first  received  :  I  mi, 
Jackiou  t;.  Ktz,  5  Cow.  314,  320 ;  1834.  People  i: 
Vane,  12  Wenil.  78;  1838,  People  r.  Itetrur,  19 
id.  .569,  583  (admiisible  after  "ceueral  iiiipemh- 
ing  evidence  ") :  bat  later  decliiion»  repmliutnl 
theee:  1840,  Kubb  v.  llu-klev,  23  id.  .V)  lit- 
•ideti  the  aliove  CoartK,  those  mentinnpil  ;<«<', 
)  1130,  which  aiimlt  prior  ronti-tcnt  Ktnti menu 
after  "  any  impeacliinK  evidence "  wnuM  i<f 
coune  admit  tliem  after  an  Impeaclimini  "f 
general  character.  For  their  uae  after  ini|»';u  h- 
nient  bv  pnrtirular  trima,  nee  /<"</,  $  1 1. 1 1 

*  Tfiia  latter  argument  i«  unnound,  for  im  one 
has  ever  thonght  of  requiring  tliat  the  cou.ti.^tent 
•tatementa.  to  be  admissible,  shoald  have  been 
made  freshly  after  the  event  i  except  in  rape 
cases  (poU,  i  1 134). 
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II  iioo-iiM]      rtioB  comiCTiarr  sTAiniors,  ,  „ 

not  .u«jr  to  ooiiip,>bei.a. "  pr«llo«m«ut  .u  w.f.vorable  to  bli  »,r«iit,  j. 

ori,...yrd«Br«;con."„rreLll!;i'lrl"tS7b»2^  did  not  rdi.T,  th.  dlfflculty. 

for  it  in  tlii.  riew  would  b«  tliat  it  i.Dd.,«l  .1    '. '  /  '  ^*'»  "»'"'-»  th.t  could  be  ol»iin«l 

oorroborrtion  U  .ltog.th.r  too  .Jight  ...d  TJ^^JtTllu  ^  »  '^  J"'''  *"'  "«»'  • 
iU  l.gltl«.t«  n«„lu.  it  Bight  P~perly  iL  to  .'pwJ^J,','^'","*^  *'"'  '"""'•^  «>»»  to 
til.  two  «Ut,m.nt,  h»d  bM..  in  JTmoHt  fr^utnT-  r^  T^^  ^  ■**'*•'"  "hieh  of 
d.t.m.i„.d.  tb.n  it  would  b,  n^«^L  ^t  th-'i   '  »''•, "'"""'  '""^  "»••"  t»>i.  w„ 

torrone  which  b.d  been  proved  tol^ThTeiT^ ."'  ^.'T  '""  '"•  ~"'"^S 
o<  inquiiy  would  furni.h  no  me,„,  by  which  the  im.,  '  **  "^ '""•  •»"•»  •"«"'  •  •»""•• 
could  be  ••tirf.-torily  Mcrt*l„,d!'  "^"  '"''•  *°  ''"'  t««««ony  of  .  witi.ew 

dieted  him«,lf.and  thTs  kToUnThe  L  ?  *' •^"^°'  »>"  having  contra, 
in  question."  But  w  a  Zl^rf  /IVr  TT""^^  '  '  '  ^y  *he  evidence 
'i-.?  And  may  no"  heSten  tof  h  Jk"  "'^^'""^  '^^  «>lf<ontradic- 
j-ry  to  controvert  the  astunmt  o^Zr  I  aa"'^"'  »t«teme„t8  help  with  the 
jury  have  .till  to  de^JrwCther   hev"  wlfl  TT  *''V°"»"'''^tion  ?    The 

r;^^?r;:;i:;{SSi^^ 

JoTttJiii'i' jr«^sr  «K;T:tbH:h*a?'t*'r"°"  •'"-"'  *"-'<"- 

the  contradictory  .tatemenU.  we  AouW^rthrt^Ee  .un  T'  ""'•.""  *""*"  »"«'  •»•<»• 
not  admissible.  If  ,  witne«  hJ^yen^Lrll  ^JuTT'^  "-'*•'""*  '""'  """"^  — 
occ«,on»,  the  f.ct  th.t  he  hu  repealed  on.  ofT.^''  **'  •,■•  '''^"''"  °"  '^^•'»'  different 
can^arcely  be«id  to  ^nmeTt^l^^^J^^^:^  ^^^'^ '^'^^'^  ^^'^  ii>' opposite  on, 

court .,  not  UWy  to  be  truthful  in  cYurt  ^.d  1,™  *h  ^  -'"  """"'""'  "'"  "' 
provH..juryi«g.„,r.l,yj„,tifiedi,,^°"  •  •"™™  *'"  """t'^d'^tory  .tatemenU  are 

inth.,eca«e.theendenieof contraaXv..!^™    f •"°"y°^*^''"'^  her.   But 

denied  making  them,  «,  th.t  m  wY.lwfv?""^"  "u!!  "^''"^  ""'"  ^^^  '«*""'»  h^ 
.n;pe«h«i  and  the  witne«  imi^^i  hia  ^.'".'f '  ^''T  ""LT""""  """«'"  ^^  ^ 
-ehow.uehth,contradictW.t^«J-„J,Vtolhrj::;.Slt^ 

»  Kridence,  5th  Am.  «!.,  807. 
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raquired  Aral  to  find  from  eoiiflieting  evidence  whether  he  made  them  or  not.  .  .  .  Now 
there  nre  many  ca«es  in  which,  if  evidence  ii  given  of  itatement*  made  by  a  witneae  in  con- 
flict with  thoM  he  has  sworn  to,  bin  previouH  statement*  should  not  only  be  received  in 
Kupport  of  his  credit,  but  would  tend  very  strongly  in  that  direction.  If,  for  instance,  the 
witness  is  himwK  the  prosecutor,  and  hiis  already  made  sworn  complaint,  there  could  be 
DO  doubt,  we  suppose,  that  the  pendency  of  this  complaint,  its  contents  and  the  relation 
of  the  witness  to  it,  might  bo  put  in  evidence,  and  that  they  would  raise  a  strong  proba- 
bility that  the  lestitnony  as  to  conflicting  accounts,  as  having  been  given  about  the  same 
time,  was  either  mistaken  or  corrupt.  Suppose  a  person  to  be  testifying  in  a  cane  in 
which  he  had  spent  a  considerable  period  of  time  and  a  large  sum  of  money  in  pumuing 
an  alleged  criminal  to  cuuviction,  and  he  ia  oonfranted  with  evidence  of  liia  own  conflict- 
ing statements;  the  rule  would  be  exceedingly  unjuttt,  as  well  a*  unphilosophical,  whiili 
should  preclude  his  nhowing,  at  least  by  his  own  evidence,  such  circumstances  of  his  ron- 
nection  with  the  case  as  would  make  the  impeaching  evidence  appear  to  be  at  war  with  all 
the  probabilitios.  And  othercases  may  readily  be  supposed  in  which,  under  the  peculiar 
circumstances,  the  fact  that  the  witness  has  always  previously  given  a  consistent  account  of 
the  transaction  in  question  might  well  be  accepted  by  the  jury  as  almost  conclusive  that 
he  had  not  varied  from  it  in  the  single  instance  testified  to  for  the  purpose  of  impeach- 
ment. —  It  is  impossible  to  lay  down  any  arbitrary  rule  which  could  be  properly  applied 
to  evry  case  in  which  this  question  could  arise ;  hut  we  think  that  there  are  some  cases  in 
which  the  peculiar  circumstances  would  render  thu  species  of  evidence  important  ami 
forcible.  The  tender  age  of  the  principal  witness  might  sometimes  be  an  important  con- 
sideration ;  and  the  fact  that  the  previous  (tatement  was  put  in  writing  —  as  it  was  in 
this  instance  —  at  a  time  when  it  would  be  reasonably  free  from  suspicion  might  very 
well  be  a  controlling  circumstance.  We  think  the  circuit  judge  ought  to  be  allowe<l  a 
reasonable  discretion  in  such  cases,  and  that  though  such  evidence  should  not  generally 
be  received,  yet  that  his  discretion  in  receiving  it  ought  not  to  be  set  aside  exoept  in  a 
clear  ease  of  abase."  * 


This  argument  seems  irrefragable.  It  does  not  deny  the  correctness  of  the 
preceding  argument,  which  points  out  that  a  consistent  statement  does  ii<  i 
explain  away  a  self-contradiction;  but  it  shows  that  argument  to  rest  upon 
the  assumption  that  there  has  been  a  self-contradiction,  and  it  reminds  m 
that  consistency  of  statement  may  serve  to  overthrow  that  assumption.  This 
third  view,  however,  has  rarely  been  noticed.  Most  C!ourts  accept  or  rojert 
this  kind  of  evidence  according  as  they  are  moved  by  the  first  or  the  second 
arguments  above.* 


'  A  similar  exposition  is  made  by  Johnson, 
J.,  in  l-yles  r.  Lvles,  1  Hill  Eq.  S.  C.  78  (183.1). 

*  Kng.:  IT!**.  Canning's  Trial,  19  How.  8t. 
Tr.  nos,  and  pastim  (admitted);  Ala.:  1859, 
Nichols  i>.  Stewart,  SO  Ala. .158,  3«l  (exrlnded); 
1873,  Stinuebora  n.  Bernstein,  49  id.  168,  171, 
vmUf  (same) ;  I89S,  .tones  v.  State,  107  id.  93. 18 
Bo.  237  (same) ;  C<tl. :  1874,  People  v.  Dorell,  48 
Cal.  8i»,  90  (exdnded) ;  1887.  Barkly  n.  Copeland, 
74  ill.  1,  4  (same) ;  1891,  Mason  v.  Vestaf  88  id. 
396, 398, 26  Pac.  213  (same) ;  (In. :  1889,  MeCord 
p.  State,  S3  Oa.  S21.  J31.  10  S.  E  437.  >rmhl, 
(excluded) ;  III. :  187.1.  Stolp  >..  RIair.  «8  111.  541 , 
543  (left  undecided);  Ind..-  1837,  Coflin  v.  An- 
derson, 4  Blackf.  J95,  398  (admitted,  and  in  the 
following  five  cases) ;  1842,  Reauchamp  v.  State, 
•  id.  2««.  308  j  1853,  Perkins  t:  Stale,  4  lad.  222 ; 
1867,  Daiiey  r.  State,  28  id.  285;  1876,  Brook- 
baak  v.  State,  55  id.  169,  172;  1881,  Carter  ». 
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Carter.  79  id.  466;  1885,  Hodges  v.  Riles,  lOI 
id.  494,  500.  1  N.  E.  692  (excluded);  I8KS,  1/. 
gansport  &  P.  O.  T.  Co.  v.  Heil,  118  id.  MS,  1.16, 
80  N.  K.  703,  ttmhle  (same);  1891.  HoI.Im  r. 
Rtat^  133  id.  44M.  407,  32  N.  E.  1019  Inlmitlnll ; 
1897,  Reynold*  r.  State,  147  id.  3,  46  \.  K.  .11, 
temh/e  (admitted):  1897,  Hinshaw  i:  State,  ili. 
3.34.  47  N.  K.  158  (same);  la.;  1868.  St,ite  .• 
Vincent,  94  la.  570,  574  (excluded) ;  /.«  .  IS94. 
State  V.  Cady,  46  La.  An.  1346,  1349,  ID  So.  19.^ 
(same);  Me.:  1874,  State  v.  Reed.  62  Mp  UT 
(admitted);  Mii.:  1871,  .McAleer  c.  Horsiv  1.1 
Md.  4.39,  465  (left  undecided) ;  St.  1874.  c KB, 
I'ub.  Gen.  U  1888,  art.  36,  |  9  (prohil.itK  »iiih 
corrubomtion  for  parties  to  the  cnnsc:  i|ii"t<«l 
aiilr,  I  488) ;  1890,  Mallonee  v.  Dnff.  T'i  il. 
28.3,  187,  19  Atl.  708  (sMtnte  applied);  .lf'r>« . 
1858,  Com.  p.  Jenkins,  10  (Jray  48.1.  4R7  (ox- 
eluded) :  1890,  Hewitt  v.  Corey,  150  Mass.  445, 
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not  in  an  express  statemenrbut  T     V  ^^''""8 '"'=°'>''«'«"«y  couswta 


nut  iu  the  tnaltourtV  i„li;;J,  .'»;'""«-l'l<'..-r 
114  .M«.  109.  3A  S   W  9i  <;  '  l^,'  '^  "";  '•■  '"•''"'. 

II..  IM  (exclude,! ;  the  pmiHling  ca«  .     it 
a.-|Krt  (lincretlilni) ;    jgee   Ju,],i  »    ,T*  '     '  i'" 

<.t  flr.H,  received:  IfcM,  Jacksi,,,   "  K  I   w*" 


Klli.o,t  r.  |.earl.    M.M06  in'T"?  J""*' 
1MB.  Kllicott  •-.Pearl   in  1<.,?^'.^L'  <*»'l'"led)t 

•"«W,  (ad„,i«il,Ie)T    i   :  'imI  M.r-    ^'''n**"' 

(M^.i:. '  )j„.l":  ;3^d7o8'^t?'<  "*""'{•  '**'• 

'finiA  ..     I •.    ..    .T_        *•"' 


^tate 


10!..l  (,a„.e)*'  irjy*  rg-^^-i/ '  ««•  187. 42  All 
tra.li,t..rv  »talem^ntwi. ..""''''  l'""'*  "'«  <•"»• 


i»  allowed  lo  ,T,„«   i„  *!*    '    "".P««f'">.eiil;  lia 
(■i.in.,  M  J-a    Ms'sSs   ;-,"f"*'   '"«"•  J^''"  >•• 

te«t,fl;.d  to  tvere'iii/;-  «h'r'^.r''«  ■<••  «• 

..1...WU  .Imt^^'Ter'wav'w^al'k'inrJ'' '''''-k''  «»• 
on   her  W  h, .i!; 'V'^'^r.*  *"  «dmiMed  tlutt 

*it..e«^,'  forme,  L',^i"r.'l  '.i'"  '«"?"(.« '»« 
rweiit  roiitrivan*    «i,Fr«      »"'' ""(tKerting 

2r 't  ?t^  • "-"  ^t"}xrr.!i:i 

te«iHe,l  that  k  iw  Auc-   f-*'.'!'"/.:'  '".  •'''"'•  ^ 
person  .,„  Ani  2  "hat  h*;  hJ  .    "'  ''V"'''  """"'" 

/f,„  ,K     ■  •^','^*»*'  "  Morrow.  1  Co  >lw  is^J  Iw 

^^iey:i^tt^r.^w;^.?'" 

'»  poosil.le,  if  not  prohahU  thS'/.l'  '-'T'"      " 

'o  make  them  ia  fc,  .?•  '  ""^  '»'l<'<'*'n#nt 

13'>7  **  ''•'••'  P"n>o«>  «f  touB- 


J.:  Hn.n«oD.  J.,  diJ  .l,,.t, '...„?•  i'^'-' *  "*""• 
1**1  Iloke'n  Pv^~   '•  "■eorj{e,  8  Ire.  .•i24,  328; 

s.a.e  '.'.:'V,o"v.^^E•  :;«^':y^?-  ;«"'"•««>•'•  ?««: 

'■■■«i«r  r.  Shaw    7  i-'l    ..i  ^?   (««»ie) ;     1821. 

.'*i.«.,i-J  -«7l,    '.;    '.""•    '♦"•wett   r.   Miller    a 
in  (Mine)     l«!^  ^^i.-    *'"'■"'».  I  Toldw.  12.1, 


ll^' 
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an  unueceasary  refinement  It  has  also  been  said  that  the  permission,  when 
granted,  to  corroborate  by  consistent  statemente  does  not  apply  to  a  par',, 
even  when  he  is  a  witness,  against  whom  admissions  have  been  used'  but 
this  is  unsound.*  ' 

§  1127.  Offerad  (4)  after  Zmp«.oIuneiit  by  ContmdloUon.  A  former  con- 
sistent  statement  helps  in  no  respect  to  remove  such  discredit  as  arises  from 
a  contradiction  by  other  witnesses.  When  B  is  produced  to  swear  to  tho 
contrary  of  what  A  has  asserted  on  the  stand,  it  cannot  help  us.  in  decidin  - 
between  them,  to  know  that  A  has  asserted  the  same  thing  many  times  ..r." 
viously.  If  that  were  an  argument,  then  the  witness  who  had  repeated  iiis 
story  to  the  greatest  number  of  people  would  be  the  most  credible  Never 
theless.  a  few  Courts  see  fit  to  receive  the  evidence,  misled  by  the  tradition  il 
notion  that  it  has  some  force.' 

§  1128.  OAred  (5)  after  Zmpeaohment  by  Bias.  Intereet,  or  CormpUon 
Statemente  of  .a  AooompUoe.  (1)  A  consistent  stotement,  at  a  time  prior  to 
the  existence  of  a  fact  said  to  indicate  Bins,  Interest, or  Corruption  willeffic- 
tively  explain  away  the  force  of  tlie  impeaching  evidence;  because  it  is  thus 
made  to  appear  that  the  statement  in  the  form  now  uttered  was  independent 
of  the  discrediting  influence.     The  former  statements  are  therefore  admissible : 

iJT:  *^'\^'  ^'f"""''  ^°^  ^  ^'"'""'■'  "'  -"=  "  "  •  witoewpeaks  tofacU  neKativ 
ing  the  existence  of  a  contract,  and  insinuation,  are  thrown  out  that  he  has  a  near  cm., 
necfon  with  the  party  on  whose  Lehalf  he  appars.  that  a  change  of  market  or  any  oO  r 
alteration  of  circumstances  ha.  excited  an  inducement  to  recede  from  a  deliberate  eM...,-e. 
ment,  the  proof  by  unsuspicious  testimony  that  a  similar  account  wa.  given  whe.?  t1,e 
contract  alleged  had  every  prospect  of  advantage  removes  the  imputation  resulting  inm 
the  opposite  circumstance,  and  the  testimony  is  placed   upon   the  same  level  which 


toracting  those  flmt  uttered").     Contra:  1876 
Brookhauk  v.  State.  55  Ind.  189,  178. 

'1888,  Logan>port  &  P.  O.  T.  Co.  v.  Heil. 
lis  Ind.  1.15,  20  N.  K.  703;  Md.  .St.  1874,  c  386 
and  Pub.  Gen.  L.  1888,  Art.  3S,  §  2  (<niote<l  unlr 
f  488) :  1890,  Mollouee  v.  Duff,  72  Md.  283  287 
19  Atl.  708.  '       ' 

•  Kxamples  of  such  nue  (cited  aim  tupra  and 
tnfrai:  1860.  Keeil  v.  .Spaiihliiig,  42  N.  H  114 
117,  lat;  I8ti6.  .rudd  r  Brentwood,  46  id.  430- 
1868,  VVashiogton  Fire  Ins.  Co.  p.  Davison,  30 
Md  92,  104;  1871,  .McAleer  v.  Horsey,  35  id. 
♦19,  464;    1881,   Mcl*od  v.  Bullanl,  84  N.  C. 

Al-  .*a'j    I?'*     ^^'^'""   "•    «f«»rd,  114  iJ. 
488,  19  S.  E.  760. 

But  whether,  witlm.it  Iht  fnrtii  heiwi  n  xitwn 
h\»  couu^ttent  clainw  can  be  used  In  Reneral  tJ 
rcl.nt  hm  admisiiiuus  is  a  different  questiou :  p„tl 
5  1 133.  * 

...*  !^.    ^;\  '?*"•  ^-  ^-  "•  Newooni.  1   Mnrkev 

68  111.  .141,  ,143  (excluded);  Iml.:  1881,  Carte; 
r.  Carter,  79  Ind.  466.  468  (exclixled);  mss, 
llixlges  ».  Balen,  102  id.  494.  500,  1  X  E  692 
(wine);  la.:  1868,  .State  r.  Vincent,  24  In  570 
5^.4,  u-mble.   (excluded);    fid.:    1823,  C(K.ke  i' 


Horsey,  35  id.  439, 463  (Stewart,  J.,  dis.H. ) ;  I  s:4 
Maitland  v.  Bank.  40  id.  540, 559 ;  1878,  lllu..,iier 
».  State,  48  id.  521,  537  ;  1890,  .Mallonee  v.  Duff 
72  Id.  2S),  287,  19  Atl.  708  ;  1901,  Gill  r.  Suv- 
lor,  93  id.  453,  49  Atl.  eso  (entriex  in  a  lK*,k 
treated  a*  made  by  the  witness  liiniself.  aclihittfi 
to  corroborate  him.  alter  inigieachMieut  hv  on- 
tradictiuu   on   a  material   p<iint);    ,I/.i..-'ihi6 
Kiney  v.  Vanlandiusham,  9  Mo.  807    812  {n- 
eluded);    .V.    v.;    tlie    evidence    win.   at    fir«t 
received:  I&34,  I'eople  r.  Vane,  12  WVimI.  78, 
fmb/r;  but  this  case  was  later  repudiated  '  \M0 
Kolib».  llackley,23Wend.  50;  Durllevr.  Ii.illv«' 
24  id.  465,  472;  N.  C:  1854,  ManhV,  I|,,rrell" 
I  Jones  L.  329  (admitted) ;   1874,  ltidli»t',r  '■ 
Marslmll.  70  N.  C.  520.  .'.24  (same);  I87'.i,  State 
r   Blackburn,  80  id.  474,  478  (dving  deiLirint) ; 
1881,  .Mcl.e<Ml  .-.  Bnllnrd,  84  id'515,  &M .  IS'.u, 
Wallm^e  c.  (irizzard.  114  id.  488.  19  .S.  K  rw; 
/'<!  ;    1823,  lleudersDU  v.  .(ones,    10   S    i   R 
322  (ailmitted);    1877,  Hester  v    Cotn..  8.1  I'a.' 
139,  158,  femhlf  (same);   'J'lnn.:  1890,  (ila.^  r 
Bi-nnett,  89Tenn.  478,  481,  14  S.  \V.  1085.  .<.»/./« 
(admitteil  where  the  irn|ieachinent  merelv  offered 
cimtrary  facts,  not  self-contradictions,'  but  tlie 
Court  treated  them  as  the  latter) ;  I.'.  .S'..-  [»\S, 


Curtis  6  H  lln-ii^U^ii,   i        i' •      u   ^  '.'•      \.\""*  '"'*'^  ""'n  "  '•>«  '»«»«') !  ''•  •'>'■■  Ifie. 

P   uLviiSTsO  uI'm^^.'^Z,    m  ]'."•  ^-     («'"->"''«<l t :   ^'- ■■  1M9,  Mmtton  v.  Hastings,  12 
V.  ivavison,  ou  Md.  92,  104;  1871,  McAleer  e.      Vt,  346,  350  (exdaded) 
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him  by  the  fact  that  he  told  a  coiSsLtstor  v  Jf  f  ™'««'^J«  ^o  support 
would  seeru  not ; »  unless  by  som«  ZS  f  ^  .  "^  ^"""S  '^"^  «^»J  ?  It 
(-^«.  par.  1  ;  i.,  ilmrZ^^ZT^''''  ''^^  ^''''  P'^-^P»« 

4hLeirtL'i^L7o'fr^r.::r'" " "  "*••""*  °-«'—  i- 

not  always)  fro.n  T;^ai:r^Z  uZT'  '^^•^'^''"«"'«>>«^  <-  ^^  is 
case  of  impeachraeut  bv  SelJ^,m^,„  i    .  S.,      °^"'^  connected  with  the 

ance  is  usually  Tade  nof  1  ruch  t  ffl  ^'-^  '''^"^^  "'  ««^^»'  ^""'riv- 
evidence  that  t'Le  wltird  d  ,Xak  ."f  tir'' n  '  w'"-'  "  '^  "«S"^-« 
it  would  have  l«eu  natural  to  s^akh       ,  T'  ^^°'''  '^^  "*  *""«  ^''ei 

with  his  utterances  no"  /^ V  ^Tf  O  'T  ?"  "  ^^^'^  "^  inconsistent 
effect  of  the  evidence  of  ;onsistent  sti"^,™  '^7  ^r*'*'  §  '°*2).  The 
notspeakingformerlv.fLrwhcTwet^Tr  '''"'''■' '"PJ^^^*^  ''»'^'  «' 
story,  is  disposed  of  'by  deT.yTn«  Z  ZTf  "I  '  "'"T  «'«''"^'"«=e  of  the 
speak  and  tell  the  sanfe  sZ  'tLs  use  of  f  r' '"""".'^  "  ''"  *^'"^««  ^'<* 
versally  conceded  to  be  nron^r-*.       I  T'  """^*'''  ^^^^ments  is  uni- 

thepri^ciple  to  the  Li.?    "^  '  ^'""^''^  occasionally  it  is  difficult  to  apply 


'■■w,u  r    Corev.  I.W  i(««|.  445    23  V  V''-^^:      .  ,:  '  •""P"™  »'">  "•«  lolL-winR  ,l,c  case,  in 
,.•  "';  ■••'0;  'V.  ).:  1840.  i{„|,i,  „    H.,.1,1...  ..,•     Z."'^'*  '«»""""'.»•  as" manufactured":  tlinm.!... 


t  (nut 

u-     i  ■•:™vV-  >••■  l«40,  ItoM,  ».  Hatklev  21      Z.,Tf^  '«»''"'"».»•  as  '  manufactured";  tlioomii- 
"-"■I    51)  (a.lmi.»il,le.  after  evi.len™  .I.m'.h.      "'"  >Knor.'»  the  principle  involved);   /,,      i86i 
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§  1130.   ■am*:  StatwMnta  Zdmtuyiiiff  u  AoovMd.  or  rUiac  •  ««•  or 
W*o«.     (1)  Ordinarily,  when  a  witness  is  asked  to  identify  the  assailant,  or 
thief,  or  other  person  who  is  the  subject  of  his  testimony,  the  witness"  act  of 
pointing  out  the  accused  (or  other  person),  then  and  there,  is  of  little  testi- 
monial force.    After  all  that  has  intervened,  it  would  seldom  happen  that 
the  witness  would  not  have  come  to  believe  in  that  person's  identity.    The 
faUure  to  recognize  would  tell  for  the  accused ;  but  the  affirmative  recognition 
might  mean  little  against  him.    The  situation  is  practically  the  same  as  when 
Recent  Contrivance  is  alleged.     To  corroborate  the  witness,  therefore,  it  is 
entirely  proper  (on  the  principle  of  §  1129.  anU)  to  prove  that  at  a  former 
time,  when  the  suggestions  of  others  could  not  have  intervened  to  create  u 
fancied  recognition  in  the  witness'  mind,  he  recognized  and  declared  the  pres- 
ent accused  to  be  the  person.    If,  moreover  (as  sometimes  is  done)  the  per- 
son has  been  so  placed  among  others  that  all  proh.-.bility  of  suggestion  (by 
seeing  him  handcuffed,  for  example)  is  still  further  removed,  the  eviden(  e 
becomes  stronger.    This  is  a  simple  d.ctate  of  common  sense,  and  has  never 
been  denied,  except  when  the  bearings  of  the  present  principle  have  been 
lost  sight  of.' 


of  having  been  there  already,  wan  admitted,  an  it 
was  cont-eded  that  he  had  keen  there  oulv  on™) ; 
1868,  State  r.  Vincent.  24  la.  570,  575';  A'an..- 
1900.  Boapil  p.  VickerK.  «3  Kan.  85,  «I  Par.  .191 ; 
hi. :  1895, 8tate  v.  DadouMat.  47  Ijt.  977. 17  So. 
685  (where  the  proee<'utine  witiiem' utatementa 
were  chargcil  to   be  fabricated ) :    Md.:   1896, 
Baltimore  C.  P.  R.  Co.  b.  Knee,  83  Md.  77,  81, 
34  Atl.  252  (but  here  ths  impeachment  waa  hr 
tntimony  that  the  wltneH  wa*  abeer'   at  the 
time  of  the  event  he  tentifled  to,  and  a  former 
general  atatemeut  maiie  a  few  davH  after  the 
event  was  reie<'ted  at  not  "aupplvi'ng  a  teat  of 
witneai*'  recollection  aa  well  aa  of  his  integrity  ") ; 
J/oM.;  1854,  Com.  r.  VVilion,  I  Gray  3.18,340 
(similar  ntatement  at  the  time  of  the  original 
(Tent,  admitted  afteracroii8.e«amination  directed 
to  show  concealment  of  hit  testimony  nutil  re- 
cently ;  siiid  to  lie  ndmisaible  where  the  opponent 
"has  Miu^ht   to  impeach  the  witness  on  cross- 
■xamin.itiou  ") ;    1858,  Com.  v.  Jenkins,  10  id. 
4S5.  489  (after  a  showing  that  he  "formerly 
withheld  or  concealed  the  facta,"  admissible) ; 
1890,  Hewitt  «•.  Corev,  150  .Mass.  445,  23  N.  E. 
283  (same) ;  N.  H. :  1833,  French  v.  Merrill,  6 
N.  H  465,  467  :  1860,  Reed  c.  Kpauldiiic.  42  id. 
114,  123;  N.  Y.:  1848,  People  r.  Finnet'an,  1 
Park.  Cr.  C.  147,  151  ;  1890,  llewlra'a  Will,  119 
N.  Y.  615,  618,  23  N.  F,   .M5  (ilei-eased  attcstini; 
witness'  declarations  dnring  H  's  lifetime  that  II. 
had  made  a  v,ill,  HH'eived  to  rebut  his  declara- 
tions after  H.'s  death  that  he  hail  forged  a  will 
for  II.;  uiiHound):  Ph.:  iai5,  Craig  r.  Craig, 
5  »««  Ik  91 .  98  ;  1847.  McKee  ,:  .Irinea,  6  Pa.  St. 
425,  ti-i     V  />.;  1901.  State  v.  C«.lilv,  15  S.  I). 
167,   "■    \     W.  927;    Tem.:   1S60.  (jueener  r. 
Morr»«      I    Coldw.    12,1,  134:    1880,   Hiives  i: 
Chealliam,  6  I.«a  1,  10;  1890,  Olass  r.  Re'nnett, 
89  Tenii.  478,  481,  14  S.  W.  |0'<5.  fmUr ;   Trx  : 
1886,  Uwy  r.  FischI,  65  Tex.  312,  318  (partner- 
•bip) ;  I9U1,  JitM  loa.  Co.  v.  lUutmao.  95  id.  34. 
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64  8.  W.  863;  V.  S. :  1836,  Ellicott  v.  Pearl 
10  Pet.  412,  4.19  ("where  the  tentimony  is  -iji- 
sailed  as  a  fahricatlon  of  a  recent  date  or  n  corn- 
plaint  recently  made");  Vinh:  1894,  Silvii  r 
Pickanl,  10  Utah  78,89.  37  Pac  86;  1897,  State 
f>.  Carriugton,  15  id.  480,  50  Pac.  526,  wmlie  ■ 
Yt.:  1839,  Munson  v.  Hastings,  12  Vt.  .146.  \vii 
("  cases  where  the  silence  of  the  witne-ts  wmiM 
operate  atrongly  to  discredit  the  fact  afterwanls 
sworn  to,  as  in  the  case  of  bastardy,  rape,  mh- 
hery.  and  the  like");  1888.  Sute  ».  Flint,  60 
Id.  .104,  .109,  317,  14  Atl.  178  (teMimony  of  an 
accomplice  as  to  tools  in  the  defendant's  trunk  ■ 
the  snggeatiou  being  that  the  police  had  t<il,i 
him  of  their  discovery,  evidence  was  admitted 
that  he  so  stated  before  thev  told  him) ;  Wmh  ■ 
1902.  CaUihan  e.  W.  VV.  Power  Co.,  27  Wa«h. 
154, 67  l"«c.  697  (written  report  of  car-cnndnotiir, 
made  to  hia  superior  before  knowledge  of  the 
injarv  to  the  plaintiff,  admitted  in  corroboration). 
An  analogous  situation  seems  the  following, 
where  the  evidence  wa*  thought  admisnihle  ■ 
1878.  State  ».  Parish.  79  N.  C.  610,  613,  per 
Reade,  J.  (where  "from  lapse  of  time  his  mem- 
ory was  impeached  ") ;  1879,  Jones  v.  Jones,  so 
Id.  847,  2.50  (same). 

In  Siigden  p.  St.  Leonards,  L.  R.  1  P.  D.  154. 
189  (1876).  the  opinion  of  Hannen,  J.,  admitted 
certain  prior  statements  of  the  principal  witiiem, 
made  when  her  mind  was  presumably  imparted. 
1  1 74.1,  .\nne>lev  b.  Anglesea,  1 7  How.  St.  Tr. 
1 119.  1 195  ff. ;  1866,  R.  v.  Smith,  London,  .Mim- 
tngue  Willams'  Reminiscences,  I,  138  (the  Can- 
non street  munler ;  the  ptdice-inspectur  w.w 
allowed  to  prove  the  identification  of  the  a<'. 
cused  from  among  a  number  of  other  persons, 
by  tents  so  devised  as  to  avoid  any  suggestion). 
Contra:  1899,  Murphy  v.  State,' 41  Tex.  (Y 
120.  51  S.  W.  940.  See  other  cases  cited  nnu, 
§  744  (recollection),  and  iio$t,  {  1791  (verbal 
acts). 
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(2)  Where  the  witnew  can  verify  his  recollection  of  a  time  or  place  bv 
the  circumstance  that  «„o/A*r  jp.r»^  ,nade  a  staUmcnt  to  him,  a  different  us^ 
of  ev.de„ce  „  mvolved ;  the  sutement  does  not  corroborate  himty  S  siZ 
larity,  for  it  may  be  otherwise  irrelevant"  " 

§  1131  Otor.d  (7)  ffr  CroM-Bx«nia.Uon  or  I«p,.elun.„t  of  Any  Sort. 
T...  broad  rule  obta.ns  in  a  few  CourU  that  consistent  statemenU  Jyt 
adu.  d  afUr  tmpeachment  of  any  sort.-in  particular  after  any  impeach- 
T  f^./'^-^'»«"««'«'«-'    But  there  is  no  reason  for  such  a  loie  rub 

§  1132    Conlsfat  SUfm.nt.  «.  not  them-lv-  T-tlmonyi  I«p..oh.d 

to  be  taken  m  themselves  as  additional  testimony;  as  such  they  would  ij 
obnoxious  to  the  Hearsay  rule  (post,  §  1792);  it  is  the  fact  of  a  cons  stent 
statement  having  been  made  that  affords  the  corroboration  •  '=«"«'«^"' 

prop  under  hi™,  but  b,  removing  a  burden  from  him.  Sl^  hTCrp'urui  hS  * 

«lfll'r;  ^^  '"^  °*  f^'  !"''i^°'"«  '"^'^''  '''^  ^^t^-^ents  are  admissible  at 
aU,  there  is  no  reason  why  the  i.npeached  witness  himsdf  n.ay  not  testify  to 

1  Tl.i.„ 1 .  ......  ^ 


•  Thew  oucs  are  placed  ante,  %  416;   the 
ohjwtion  i«  baaed  on  the  Ueanay  rule  (um<, 

§ITII1). 

»  Some  of  therc  raaei  rest  on  the  (jronnd  thnt 
rnnral  character  (o-V.  |  Has)  is  involve<l;  the 
rnhiiK  favors  adniimiuo,  except  aa   otherwine 
BotPd:  ///..•  1873.  Stolp  v.  Blair,  68  III.  Ml   M3 
(I riwMxnininatlon);  ia, :  1 895. State  ».  Johi'i«)ii, 
4.  U.  An  1225. 17  So.  789  (cro«.^.xalnil.ation  to 
fraud);  .)/(/,.■  1823,  Cooke  v.  Curtia.  6  II.  &  J 
M  ("  where  the  credibility  of  a  witnem  ia  at- 
la<ked   );    1871,  McAleer  r.  Homev,  .35    .Md 
439,467  (left  underide<l);  Mau.:  18.M,  Com.  «'. 
Hdxoii,  1  Gray  338.  340  (oroaa^xamiuation) ; 
Mo:  isai,  state  ».  (Jraiit,  79  Mo.  113,  1.33  (if 
an   •attiM  k  be  made  on  the  character  of  the  wit- 
new");  1890.  Srttei!.  Whelehou,  102id   17  21 
14  S.  W.  730  (left  nndecidol) ;  1896,  State  v 
la.Uor,  1.14  id.  109.  35  8.  W.  92  (repndiating 
M»t« .-.  (.rant  on  this  point,  and  denvinir  tliM 
boMcl  M-ope  to  the  rule):  N.  >',.•  1834.  I'pople 
r.  \jiiie  la  Wen.l.  7s  (an  accomplice;  evidem-e 
aclnntted) ;  but  later  deciaiona  eutirelv  repudiate 
tliH  |.riuciple,  ami  auctain  tli<>  ruri>imiiiir  cane 
uii.lor  the  doctrine  (»«;»«.  §  1  laS)  t>f  cxpl.tiniui{ 
aHiiv  a.  8Up|>wci|  liiiu.  or  interest :  1840.  Kol.b  " 
Hu.kliv,  2-I  Wond.  .'lO.  .13  ;  .V.  t'.;  18)>  .Stue 
1-  Twitty.  2  Ilawka  449;  1848.  State  c.  ("jcMirce 
»  In.  .1^4.  328,  »«,«,;  1854.  M.mli  r.  Ihirrril 
I  .l..hp»  1^  :)29  (fnim  "the  niiturp  of  his  evi- 
ilcmv.  friiin  his  Hituntinn.  from  Imil  ilianutpr " 

■'■ pri'ir  self-coiitrailictions.  or  l>v  inipuiatiiina 

-■M  .■r..s»  cxaniination) ;  Stiite  v.  ThomiuuMi,  ib. 
i'\:  18.4.  Kulliufrer  r.  Marahnll.  70  N.  C.  520 
5:'.):  1878,  .State  c  Laxton,  78  i.l.  564;  1878* 
Stale  ,,  I'anVh,  79  id  610.  613;  1879.  .lonca  r! 
Jones.  (Ml  id.  246,  249  (a.hniaailde  "to  repel  any 
unpulatioua  upon  the  credit  of  the  wituea*  "); 
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1880,  Roberta  v.  Roberta,  82  id.  29.  31  (to  ana- 
tain  "aaaailed"  le»timon»);  1 88.5.  .Stite  »  liowe 
2.1"*  ,*r,'  ^i  =  •'*«»•  **'^"'  ••  »  hitflehi  ib. 8^?; 
f««7  i;  ?•  ^n"  '•  *"""n<^'''  "•  725.  7,30  (fraud); 
1887.  State  v.  Brewer.  98  id.  607.  3  S.  E  819 
(iiniwaclimeut  on  croea-exaniination);  1887 
Davenport  v.  McKee,  ib.  3(10.  506.  4  ,S.  K  545 
("when  and  however  impeaclied");  1888  .Stat* 
I'.  Freeman.  100 id.  429.  5  S.  K.  921  ("whenever 
the  witneas  ia  impeaclied  and  in  wh.-.tever  man- 
ner"); 1889,  State  r.  Ward.  103  id.  419,  8  S  K 
814;  1890.  State  ».  Morton.  107  iil.  890  12  .S  V 

12  :   1890  state  ,;.  Jacob.,  ib.  873, 12  S.  E  %*i\ 
1891,   Hooka  17.   Huuaton,  109  id.  62.3.  627    U 

t";  i  *l'  i«*'  S"«8  •••  *'""*"• '"  »'•  -'*'-'l 

fi  ^  t.^^'  ^*^  "■  McKinnev,  ib,  683,  16 
IS  S.  K.  209;  1894,  State  v.  Staton  114  id  813 
19  S.  E.  760;  1897,  Burnett  v.  Wilm.  N.  &  N 

M.fr;-."^.!.'^-  ?!'•  *«  **■  ^  «'»  =  '902.  State  .,. 
Maultahy,  130  id.  664.  41  S.  K,  97;  />«.  •  1823 
Henderaon  r.  Jonea.  10  S.  &  R.  322,  ..«,W.  (J,: 
chmi.g  ,1,  favor  of  ••  the  genewlity  of  the  rule  ") ; 
18,,,  lleHter  v.  Com..  85  I'a.  MR.  138.  »««W« 
(appomng  the  preceding  case) ;  1890.  Cn^.ka  v 
Hiinn,  l.'i6  d.  368.  372,  30  Atl.  529  (.ipparentlv 
approving  Henderson  .•,  Jones;  but  afi.  appar 
ently  fayonug  a  limitation  to  iinpearhiMcm  by 
prior  aelf-contrarlictiona) ;   Tfr..-  1898    Scott  r 

tAl'ir  '•"l"-^'-  .-•♦■*•  ^^-  *3I  (admitting 
alter  impeachment  bv  conviction  of  crime) 
e     -J?'^'  ^'"'■•"^"Rn  r.  State,  105  Ala  43,  16 
So^758;  I830.Co„r:wl  c.  Oriffev,  1,  1,„„' i^^ 

;    ;,      u  "  •"*'«"™  '»  «»"•  t.,  Iw  an  exception 
to  the  Hearsay  rule  in    Maitl.ind  v.  B'^a^  ■ 
Md,  539    1874) ;  but  (hia  ii  erroneona. 
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§  1133  •t.t.m.at.  of  OUi.  by  .  P«y,  to  r.bnt  hi.  AdintoaloM.  If  thn 
con««te„t  stateoienu  of  a  witnes.  .«  (a«  a  majority  of  CourtTS)  „ot  aU 
m.  8.ble  to  explain  or  «but  hia  inconaiatent  aUtement.  (anU.  J  llJeT  ,  '.' 

(when  he  has  not  become  a  witnea.)  to  be  rebutt^  or  explained  by  hh  stat 
trr/df ""/  ""«''  *'/'•'"  ''--'--"t^nt  with  hi,  '.eaent  ckims  u  2; 

Llf  clTirTJ-         :  '•^"  '^''°'"  '"  "'•'^""^  "«»*°»'  him  in  analogy  to  ti. 
8elf.contrad.ct,o„s  o    a  witnesa  (anU.  §  1048).  and  it  would  aeem  iLrefu^ 
that  h.8consu,tent  claims  should  be  treated  after  the  same  analogy  •  iet'l 
should  be  received  or  excluded  in  whatever  situations  a  wSion  i.ttnt 
statements  would  be  received  or  excluded  (ante.  §§  1126-1129)     LstCW 
however,  exclude  such  statements  unconditionally..    Neverti'ele^  t    "    ? 
er^  controversies,  where  usually  the  question  arii.  the  sal  uttlnces 
tirr::fZ  r^Vsr "P?«  of  Admissions  iarue.  §§  lUSS-S  7 
It?     V       ^^  •  *  ^^^^^'  "'• '"  **"'«'  controversies,  of  Completeness  of  a 
conversation  or  correspondence  {post.  §§  2115-2120).  "P^«"°e8s  of  a 


George.  8  Im.  324.  329;  1881.  McUod  ».  Bui 

ii  ••,.'"  ?;  *■•  *'*=  '"•••  '893.  Ooode  ».  Suie 
32  lex.  Cr.  505.  508.  24  8.  W.  102 

9M  f^"/.  J.*"'  '''•"•"■  "•  "'"""nell.  8  Colo. 
2S3,  260  (  he  cannot  annul  or  explain  them 
awa^    by  ci.unter-.leclarationM");    L  ■    igrs 

1872.  Wlaon  v.  Patrick.  34  la.  36a,  368,  .■J7I  (an 
•ncMtor.  detlarationt  that  he  owned  the  land 

^^."J^nV h""'  "*:"?''  *"  ~'"««"««  hi.  admi^ 
W?'  „  '•»  <""'eJ  "  «»  eecnrity  only);  1887, 
r"5  .'••  .)^««''".  "  id.  628.  35  jf.W.  649 
*«!*/«  (...nilar;  here,  the  declaration,  of  the 
plaintiff,  mother  that  money  handed  by  her  to 
the  defendant  was  a  loan,  not  a  mfti-  I/.  . 
1887.  Koval  ..  Chandler^Ti  .Me  265T9  'aU  615 
(title  to  land) ;  Hd.  (the  .tatute.  and  cu«  ara 
eitwl  a,u>.  i  1126.  note.  4  and  8.  and  1^27^ 
Ma,,. ,  18M.  Hunt ..  Roylauce.  II  Cmih  117. 12l' 
(excluded :  '•  To  .how  that  a  man  denied  bcine  a 
member  of  a  copartnen.hip  to  A  to-dav  dcie.  not 
prove  or  ,,,  anv  way  tc-n<f  to  .how  that  he  did 
not  a-lni.  that  lie  wa.  a  meml*r  of  the  Arm  « 
B  yestcr-iay  •) ;  1859,  Com  r.  (ioo.lwi„.  u  (Jrav 
S5  (arson);  I8fil,  Blake  r.  Everett    1  All  2M 

ri'.7n9"'rH;|-''i  ""*•  Baxter  ,..kno1.L!V2 
d.  "14,  119  (title  to  perronaltv);  18:5,  Hicker- 

la"^d;''-  T^rli'-  ,'"  "r-  '■''•  "-^  title  «^ 
land)     is7b,  H.iy.Ieu  •>.  Stone,  121  id.  413  (dedi- 

T"-li><v"'  '»*\.T".rner  ..  BeMen.  9  .Mo. 
78,,  ,90  (Kwter  ,•  Nowlin  (ia35),  4  i,|.  |g  22 
repudMtedl;  m.is.  Criddle  v.  Crid'lle,  21  i,l'l522' 
(».un,-  ml,.) ;  ms,  Clark  v.  Huflfeker,  2«  id.  2/4. 
Sh,    l,„mner.hip   ;    \.  ff..    ,g60,    Hurll,urt  * 

-!j.;  .^-  ^'^""S  >•■  Warren.  I  John.  3W 
tembU;  Pa.:  1819,  SlcPedte  .;.  Hutchinwn.  5 
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■  S.. *'*•"*■??*  <»<'™"<*'n«nt  to  child);  isaa 
Patton  I,.  (,old.b«ronyh.  9  id.  47.  55  ("A  l.,,;! 
feMion  made  at  one  time  cannot  be  n.bntte,!  I,v 
a  declaration  at  another  time."  l«<-auw  ■•  if  th.i't 
were  permitted,  a  man  mif;ht  alwavg  del.tro^  h'i< 
confe..«ior;.  by  .oU«,.ueiit  declarition.  t,;  ti.e 

92  7/a.  i^  'T-  "'^''™'"'  "•  «•«"••  '3  '•'!  "V 
A,{  1„„  •  ^.'^^  "■  Bunn.  1.36  Pa.  368.  371    -o 

«o5n!v*.  ^■■'  '***•  •''"'"•  "•  Kllen,  18.S  (■■ 
is  J?-  *?^'.*,!^  poweMionj  i  Tex  :  1 854,  .1,  .„e, 
e.htate,  13  ex.  168.176.  Centra:  18«9,  K.v 
».  Ihom»n.  1  Han.  N.  Br.  S9S,  297.  301  („,„i. 
practice;  defendant  having  a»ured  the  pUintirt 

toauother  per».u  that  the  plaintiff  woul.l  ,,„t 
recover,  held  admiwible,  a.  explainii.R  that  ih« 
flm  auurance  wa.  merely  to  krap  up  tlie  plain. 
tiff .  .pint.) ;  1811,  HraikenridRe.  5.,  u,iZ. 
wood  V.  I)enui.,  4  Binn.  314,  333, 339  ("  It  .-,»., 

time  disclaim.    For  thongh  a  declaration  »t  „i,e 
time  1.  not  incon.i.tent  with  a  contrarv  il...  I»r»- 
tionat  another,  vet  it  dimini.he.  thcp'rolN.t.iliu 
that  «nch  a  declaration  waa  made  " ;  her.,  oral 
declaration,  of  a  prfde.««..r  of  the  .lef,,'„iH„t 
in  title  diKlaiming  title  ha,l  1h*u  reieiverl  ■  his 
deed.  containiiiK  reiital.  of  other  deed...  .rivi,,,, 
him  title  were  declared  admiwiible.  as  tei.,li„  ■  10 
.how  the  Improbability  of  .neh  c<mv,r»a  ;.,■;,- 
™»(m.    Yeate..  J.  ;    compare    the    the..rv    ,J 
Cooley,  ,1.,  "»(e,  $  1126);  IS99,  FMcliti  .\l   I, 
Awn  I.    Miller.  34  C.  C.  A.  211,  32  K,.,l    .,1 
Uraudulent  plan  to  commit  snicid.'  after  ol.iain- 
inir  insurance ;  after  evidence  .,f  the  .l..,,-,.]'* 
utterance.  .howiiiKBUch  a  plan,  ..ther  ntt.ran,,s 
.howing  the  contrarv  were  ii(lmltte.lln  rcl.iuai) 
Ihe  principle,  .if  $§  1725-1732,  ih,.!  hWUtL 
tumn  of  mtcnt),  will  .om,.tin»..  nL,  witli,,.  f„r 
.uch  evidence.   Di.tincniHh  the  .luestion  « I,,..  l.,.r 

iacC**:^  uV)':'"-  ■"' ""  "'""'"''"'■^  ■" 
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becauae  of  any  SheZJ  «n!^S     ?  Pnnciples  and  confused  in  precedent-,  not 

its  admission,  andlf  (^sLT Si  !,  h""  '^;!;""'  «"""'  P"°"P'««  '"' 
.Iways  been  borne  i^^ntd  fa;  ^CSr^     ""  ''''""*  ^'"•''^'^'  ^''^"  -' 

of  any  principirtHup/on  TtZ  iC^'Jl  '1";^  "  "'^  ^''-«"' 
thread  to  the  primitive  rile  o  hue  andtrv  «"7^K  ^-  ^^  "  '=°"^'""°"» 
8urvival  is  mL  fully  exZiZA^A  r^  '  ^  "^^  P'^"'°  ""'""  "^  the 
if..^«te(p„,r§mO)   taal™^  '•"'  Hearsay  Exception  of 

in  the  eari^'isols -Lie  X^,ziT^i;:^:::::'z  ':rr  "^  «r  • 

came  to  be  felt  a  need  of  exr>uLLT'-^yV  ^  °'  evidence,  there 
unquestioned  practTce-  the  v«ri  ^  ^"""?  '  '''"  ^"•'""*"'^  *"*'  ^''t'*''^'" 
tholght  of      E  a™  thrl  Tm  ^"'  °^^'''  ^'S'-'fi'^-^^^  began  to  be 

otherli..  upo:Xr:ufhTvid'entlr£d  ''fS^'t  T'^^'^' 
a  Self-Contradictiou  (ante  8  1042i  2^  .  r-  f  '•"  ?  Explanation  of 
Statements,  under  tS.e  pint    A^^^^^^^^  other  Similar 

excepted  under  the  Hearsay  Rule  (Z     8  176^      T  »««='«"tion. 

JC'..:r;.:2.r*  rhralr^S'T"*"'  "  r  '-»-— cr;  r.ot 

eS:-t;s:tr^£ES?H-^ 

the  wLan  si  r«o  h  n^Tbout  t°t^  1  k1'  '''  ""^  **'  ""  «'"«««'*  "P« 
Contradiction  of  Te  above  sor  t?'"^^-^  T''''"'''  ^"  «'^''^'  *  Self- 
above  all  othe«.  tilt trs  Sd  Lnp:^  ^o^^r  lit  "b  '5^^  ^"^""^ 
she  went  about  as  if  nothing  ba.l  hT^      ,  ^"^  ^^^  "^"^  °°''  '^at 

nothing  violent  had  been  ZeVhuTIliZ;^^  ''^  "-''•-  ^''"' 

Hnt  not  on  a  rhnnro  of  ——  . I -      _.      _  ■' 


*  Hnt  not  on  a  charge  of  rape  under  aoe  of 
ixw.  SUte  (..  Birchard.  3S  Or.  484,  59  Pac  468 

1S8S 


charge  of  rape,  m  artmiMible,  stand*  unon  «,,. 
other  principfe  (ante,  g  403)  '^ 
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Moreover  it  u  apparent  that  where  nothing  appear,  on  the  trial  as  to  tl.e 
making  of  such  a  complaint,  the  jury  might  naturally  aaanme  that  none  was 
made  and  counsel  for  the  accu«,d  might  be  entitled  to  aigue  upon  that  a-- 
sump  .on.    As  a  peculiarity,  therefore,  of  this  kind  of  evidence,  ilis  only  ju^t 
that  the  prosecution  should  be  allowed  to  forestall  this  natural  assunn.  „„ 
by  showing  that  the  woman  w«i  not  sUent,  w.  that  «  con^plaint  u,a.  in/.!l 
I.    •  .    ?  "I'l'^fently  irregular  process  of  negativing  evidence  never  f.-r- 
maHyintroduced  by  the  opponent  is  regular  enough  in  reality,  because  tlo 
mpress  on  upon  the  tribunal  would  otherwise  be  there  as  if  the  opp„n  nt 
lad  really  offeru-d  evidence  of  the  woman's  silence.    Thus  the  essence  of   1^ 
pr-ess  consistH  ui  the  showing  that  the  woman  did  not  in  fact  JlZ 
with  a  silence  inconsistent  with  her  present  story.    The  CourU  have  fuJlv 
sanctioned  this  analysis  of  the  situation:  ^ 

1830.  Daggell,  J.,  in  Slate  r.  Dt  Wnlf,  8  Conn.  98  •  "  If  «  hm.U  »^*t«~  .i.  »       t 
ouira«,  ha,  been  co^n.itted  on  her  .^'n^n.  a"  J"  uiri  i.      "''^.'^^""^teJtVv?  " 

been  ,.n,,.,itted  will  „.ke  i.^eUiata  c„n.p,ai,t  U^Jl^ZZllZoL^Zl:: 

1,  •  T'  •".'"'""'''L'"  ^'  ^''"""  '^  "1"  '«'  »°"1-'  »-  "trons  evidence    M  he    aS  " 

mahnu  on  the  iul.j.et  when  ex.in.inea  as  a  witneti  wa«  falw  th»t  nT- TJ       .' 

...p.at«  ...eh  a  clain,  h,  ,^r tive  proof  Ll'^ r^/t^  S""'  rTTZ^Z 

ma.k.  at  the  t..„o  c hargH.  the  appearance  and  manner  of  the  female  immedUtelv  a^Wr 

18W».  /;«r/rA,  C.  J. ,  in  Slate  v.  AW,  21  i;tal.  161.  fO  Pac.  510:  «  The  natural  inrtincl  of 
•  female  thu.s  outraged  and  injured  prompt,  her  to  d,Hclo«,  the  occurr«rceTthe  e^ril 

fare,  and  the  alienee  of  such  a  d.«;logure  ten*,  to  di»cr«Ht  her  a.  a  witnew.  and 


.u  V"  ^-''«''»''  <■»»«•  have  alwarii  rt>rireiled 
that  tlie  /.«./  „/■  M«  nm/ilaint  niav  lie  ahown  • 
they  are  iwlleot,.,!  ,„,<  f  1760  (uii.ler  the  lienr- 
iiay  hxieptiou),  ami  need  not  lie  re|H'ate<l  hire 
I  he  .\iiieri;an  niwH  hero  t'ol low ;  hut  onlr  the 
urxt  ruljii-  ni  each  juriscljvtiun  i»  ijiven.  except 
whero  later  tines  were  neeiled  t<>  wttle  the  due- 
trine;  nil  the  other  oaiieii,  In  the  folluwint'i-c- 
tK.m.  axxuine  the  dix-lrine  aa  .settled:  1871 
Ijuy  •:  State,  45  Ala.  80  ("the  faet  of  ninkinB 
complanit  nninn.liatelv  and  Iwfi.re  it  in  likely 
tliat  aiivthii.g  sh.mld  have  Iwn  contrived  and 

«?«"*i'L'. •..'"",■  '■'«*"""  "  «««te.  15  Ark.6«. 
648:186^.  IVoi.le  B.  Graham.  21  Cnl.  261  a«5 
»f.«Wr;  1901,  f'eople  r.  KiKueroa.  I.M  id.  l.w' 

S«   f^'f-;  '*/'"■  •'*'»'•  "•  '^W"if.  8ro„„.93 

1869.  Weldon  p.  ,St.ite,  Hi  Ind.  81  ;  I,..!  State 
P.  Kidmr<U,  28  la.  420 ;  1901,  State  v.  Waxhinff. 
t..n.  104  U^  57  28  .So.  904;  1871,  Strang* 
leople.  24  .Vlich.  1,5;  1874,  People  p.  Lynch, 
89  Id.  27.1,  279;  1879.  .Maillet  r.  J-eople.  42  id 
862.  264,  3  N.  W  854  ;  1872,  State  v  Shettle: 
worth.  IS  Minn.  208,  212;  1877,  Gardner  v. 
Kellogg,  2.3  1(1  46.3 ;  1 875,  State  r.  Joneii.  61  .\lo. 
232,  835,  temUei  1881,  State  v.  Warner,  74  Mo 
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M,86;  1881,  Oleaoo  v.  State,  II  Kebr   i7f,  9 

r,;.    .;J'*i"'.E*''-   '**^'  '*'•'••'  "•  8""e.  «U  >'!• 

'?':,«?  N.  W.  368:  1863.  State  r.  Knkpp.  44 

N    H.  148,  155;  1869,  Baccio  f.  People. 4 1  .S  V 

865;  1866,  Suta  v.  .VtHmbaU.  Phillip.  .\  C  49  ^ 

1848,  JohnaoD  r.  State.  17  Oh.  593,  595;  \»,:' 

Harmon  r.  Terr.,  5  Okl.  368,  49  Pac.  55;  IS97' 

State  V.  Sargent,  32  O  •.  1 10,  49  Pae.  889 :  18*s' 

I  hillip*  ».  State,  9  i.omph.  246.  247 ;  1874  IVf! 

ferlini:  >•.  State,  40  lex. 486. 49i ;  18.M,  Brn.'i  V 

<a«,  10  (iratt.  722,  726;  1874.  vState  r.  nFiW, 

4<  \t.  82,  86;  1888,  Ilaonon   p.  Stite    70  \Vi, 

448  4.W.  36  .\.  W.  i.     The  mme  rnle  nugl,.  to 

apply  to  other  chargea  involving  violent  »exu.il 

awault:  1902.  People  p.  Swi»t.  1.16  Cal.  5ao  611 

1  Bc  223  ((rime  agaiuat  nature,  coinmltte.l » 

Ji'w'*  ;.•*"•''•  ''*"l''''  "•  "''''11.98  .Mich.  (*(!.  Ka 
56  \.  W.  1102  liiiilecent  aiuaultl;  1900  Staler 
Imlay,  22  Utah  156.  61  Pac.  557  (awnult  with 
intent  to  rape);  but  not  to  ch«rj;e«  iniolving 
intercoume  by  conxent :  189S.  State  r  Sil.lcv 
—  .VIo.  —  31  S.  W.  1033  (crimiiiid  >cdiictioM)  ,' 
'^"ipare  the  canes  cited  lupra,  note  I. 

There  is  no  reaaoo  why  a  iiecon.l  coniplaint 
ihould  he  excluded.  Contra:  IS96,  Lowe  v 
State,  97  Ga.  798,  85  S.  E.  676. 


ff  1100-1144] 
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f  IlSfl 


unrated  th/ oin,„«.u„Jrtf  L,  o^S^^  "^^'J^:'  r  ""•  •"•  ''^r"'  '°  *»«""  "'• 
iU  ooniinliMilon."  outrage.  Ui»t  oonipl»i„t  wm  i„«,1«  reMiitly  ,fier 

thelew  be  expiatrud  away  as  due  to  fear,  ahame,  or  the  like  so  tl„.t  ir  iZ 
lU.  aiKuificance  aa  .  auapicioua  inconaiatency :  ''  '*^' 

or  undu.  influence  of'the    S.V^  !  '^    U  wouW  U-I^L  ?  ".*'"  ~"*-'^  ''>'  "•""•- 
««on.of.u.h  d.Uy._,hlth.rc.u.;.^  b,  th,  S„iu  oM J"''^  proper  to  »how  t... 

pKl^xrittSi;tr 

have  applied  this  notion  practically  in  tlieir  nilinea  bv  Mcl.Hin  , 

made  after  a  certain  lenJth  of  time*    But  if    T'  ^  ?  ?  ?  complamu 


• '«M.  R-  «-•  Reuden.  4  F.  A  F   78    M- 

r  .'ST  p-  ''r""".! "» '••  "^ «» Sf.  w; 

K  w  L^, '  .'I-'P''  "■  *'''«»•  '"♦  «'«•'>•  341.  «t 
L.  ,w  '  •,«,"''J*'^  "•  Sh'Wl'wo'th,  18  M  Dn 
«08  212;  IHftl  St«,e  V.  Kn.pp,  45  N.  H.  148. 
155  (< h..w much  del.T  in  ii»ki„„  th.  complaint 
oPBht  to  weigh  .gainrt  the  prowcntion  ninrt 
dewnd  opou  the  drcqmsun^  of  eJh   m? 

r-'MTsVli*^  frf"  ?•  '••W.ert.y.Tsj 
»■-.  „,  !l  ^  '^  ^'^  "'  (•xpl«n«iioii«  oearlr 
mk^a  ,^^!'  .•«'■«'•<'):  ISM.  St«.  / 
Wilkini,  66  Vt.   1,  10,  28  Atl.  383. 

/..  '"-^'j  ?•  "•  '•'ll."nBn,  2  Q.  B.  187,  170 
(  pror.d,d  it  »M  m«ie  u  spejdilr  after    he 

iMtt) ;  1902,  Lrles  p.  U.  8.,  20  D  C  Ann  SS9 
«•''»:'•  Ph-vieian.  four  week.  Iai;,X„\'^ 
gyme  for  an  examination,  excladed)  •   IM? 

«.  E.  881  (exdnding.  where  the  compUint  wa. 
yot  made  for  neaSr  eleren  montlS^  1887 
»«-.n  V.  State,  48  6h.  8t  149,  jSr  2  N    E 

Sfe'wdn]."^  .w.r»f..id.;;.,ci.d- 


•  1908,  Trimble  v.  Terr.   —  Arii   _     ti 

N"w*i?i  -"*».•  '^'«  "«••••>.  -  'V  -  •  U 

«  W.  714  (made  more  than  three  monthi  aftw! 
Mo.  656,  41  8.  W.  973,  43  ».  W.  1095-  lain 
Higgine  ».  People,  58  N.  Y.  378,  ^mNeC'  tliJi 

Iwi'sSS.  ■"  5°.r*J"""  """Trifled  T 
1898,  Htata  V.  8addath,  52  8  C  488  -m  s  p 
408;  1899,  RobeBK.n  r.  8ute  _  TexC, 
«  8;^.  SMi  1874.  8tat7t:  NiIe2^^47^Vtlt 
86  (Royce  J.:  "It  hai  never  l«en  ni.der.t«5 
that  mere  lapee  of  time  conld  be  made  the  t^ 
"P°»  rh«h  »h«  .-imiwibility  of  .ich  e»iSen^ 
depended;  the  time  that  intervenes  i,^ 

eubjeit  for  the  jary  to  coneider").  The  fol- 
lowmg  c«e.  Uy  down  no  role:  1902,  sS J  r 
Snider,  119  la.  15.  91  N.  W.  762;  1898  Le«i 
ff'S^  8-  Md.  735,  41  Atl.  65  (compUi^'^S 
too  hue  on  the  fart.  ,  1898,  Com.  v.  Clearv 
1.2  Mai..  175,  51  N.  K.  746  (trial  iudBe>  dX 
cretion  control,  a.  to  time;  lh"hir  Ce''S 
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«.  ft  the  /„r<  of  a  compltint.  but  the  fact  onlv    tk/»  .T  ,  •  ^  not-.Ue,,,... 

1      tHI.    _        •.  ... 


"^  !'"•»,  f  liM  (Dodtr  the  HrarMv  V.xrtm. 

jr.^J^!.°"A •*"""•  '«'"•••  >87i.  ui;" 

UM  I1a«unt  ••,  State.  IS  Ark.  «»4,  649  •  1897 
'>"'•."  S-t^  M  id.  470.  .19  8.  W  MVoiJn-;: 

141.  SJ  I'mc.  6;  1898,  People  v.  I..ambert    i-w 

<»»J,  aj  Ci.  IS.  iK)7:  /a./  1871  R^a*^  m  i»:-i. 
.h-  »-•.:•.    •   y-  ■"  '••"'  ">'»  doe.  not  exclnd* 

(Irnmt  on  of  the  witnew  or  to  retil  the  X 
...mption  that  her  Ht.t^m.„  i.  , 7a'^ri.-.tL'^* 
...t  the  n.ame  of  the  mvi,her  a»  .uie"  L^ 

#.'«..   1901,  htate  r.  McCov.  log  L.   sav  it  «,. 

ea  .we.  100,    |07,  J6  Atl.   1017;   .>/,>»  .    1077 
Jtro«r„  ,..  People.  .M  Mich.  Soi  (id  „i  tedei^^ 
tionally  •  no  principle  laid  'town) ;  Tg/g  M^mf^ 
'  People.  42    d.  262,  264  3  N  W  aVi  /ii>? 
deridttill  .   laac    u       .  «       ".  854  (left  nn- 

ih.  iTreJ^?  ii.""^;'  r  P"*!*",'   "Haded   hv 
nio  present  nnnrtnia  kii»  ...... -.\...i_        .    . 


<»  «.  »V.  1102    e.\cludiDg  lie  deiallfc  ami  .,  . 

1M8,  People  r.  H,nior.  ll.t  id.  »9i.  74  Tv' 

m*le  at  the  time  aa  rr.  ^,/„  or  uulcwi  the  , , IT 
plaiuant  ...  child);  J//,,...  1872  State  ' 
Shettle«orth.  18  Minn.  208.  212!  J/„  .  L: 
r.Jo.iea.ei  .Mo.  232,  235;  .V,"V,gH  •,>'* 
r.  «tnt..  11  Nehr.  276.  «7ft  9  N.' W  38  •    ;*;" 

O*/..  189,.  Hariuon^Terr..  5  0kl.36!<,4a  >V 
48«.  492:  Vlttk:  Mw,  State  r  Half,,,,!  1. 
n"i  2i  ?d  '?r.-  'JL»  i"""""'  =  isoi  S.1 1* 

"'!PJ.*^«"  •" '"-h  -  to  be  „f  the  r«  ,;,„„, 
^U..'r*Bji^;:;.5'i^-27V  ^8^4  "^.Itf'-t 

i?S,-52lt-247  'wvriU'?,"'"-  '«  "'^''•' 

70  wi.  4"8."4V2.'U'n.T'  'r'e":;."'""' 

where  the  p«r«in  raviahed  i.  verV  "Z  •  re 
fern»K  to  the  cane,  of  {  1760.^,.i«"  IkS 
Ban„en  ;..  .State  I  IS  id.  317:91  X.  W.  lo?',  Jii^t 
A  few  (o„„H  haveerroneou-lvnlhrnc,  t  l,~ 
wne;l  .taremeiit  to  he  and  even  wl  ,.,1 
cee<l..,K  „,H,u  the  present  theory;  I,,  ,|  .^ 
irit'";"  ?"','""'*'''?•  due  toaconfiwi,,  „  h^ 
fiTv    y'  ."'^  '*'°"''   "'eory;     1830.    St,,>e  " 

srst.'^:'',or' "'''•'•''■""«  •'••^''''•■•=''' 

nJlTi*"*   '■■"■*''"''  '"''"'«»  '••'■•  »<•«  'fen  clear 

Rob.  2U  I'arke,  B.  (ohwnre) ;  I840  li    .  M.^ 
-on.  9  C   i  P   420.'  Kolfe,  B..  Z^r^lZ 


.   »w..   ,..ca«;u  aa   properly  cxclnded    hw      .»«    a  „•  -  — "-^i  "■  i"i»iunj; ;  ie4U.  |(.  p.  Mie 
the  prewnt  principle,  but  neSelew  ad^tteJ     ^    R^     «'•  ^?'-  «»"«•  »•  •^'/'.  '■"'™*. 

1830  Alexander,  2  Cr.  &  U  126, 
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there  „  no  .to^r  of  her.  Wore  u[r«.rrtJ^';'^  r**"  «=°»Pl«i»t  or  not; 
.fK,ut  .uch  .  .tory  .„d  nothing tZr'  oS  thr.'i!     r''""  "°  '^'^'^^'"^ 

~i?s.^ ;y~  ;^^^^  S'^^M - 

3.-  „.,  he  introduced  ^Z^:::^  ^^^^  ^J;;^  oj 

-.;t    It  ha.  beei  It^  "L^'n22rtr*'r  "^  «»-*•"  »*•»- 
.nd  with  limitation,  differentl/.cceo  ej  in  H  *  ""*"  ""°«  ^^ircom.t.nce.. 
whose  te.tin.ony  ha.  been  impeac,  riV^tr>:'  \'j'^'''^°-''  »  -itne„' 
evidence  of  hi.  .imiUr  -tate^nt.  made  at  oTh?^™'*^  °'  rehabiliuted  by 
been  reaorted  to  for  admitting  the  preset    .or  ';"".    ^»  P'^-^Ple  ha. 
the  woman  i.  corroborated  by  .howinJth.?  """  °    «'"J«ncft     The  .tory  of 
time  of  making  complaint     Wherra fj^ J^  .n  "  '"^.'^'  •""•  -tory  at  the 
for  other  witneaae..  ft  i,  «  le^itpHciS' ' '7/"™."' '^""'-"'■°" 
such  evidence  here.    Courto  wmetime.  ^S  ?K       *i'  P"'"'*P'«  »«  "^mit 
7  "  o'  "  t«  verify  ••  the  woman'.  SecST  b„ub*"'''""''  V"  "^  "'«*  " »» 
of  saying  that  her  telling  a  .imilar  stonr  at  ^h    «    ?""  "  "'"'j'  """^her  way 
tenamony  on  the  .tand.    But  inlZ^ "J^'^^Z^^T  '^'~''""'«»  '-' 
the  present  theoiy  differ  radicallv  from  tS^V     f*""^"'""'  »'  "»«  ""der 

»tory  a.  on  the  .tand.  the  whole  of^!^.  ,  ^°*  *''"*  »''«  te"«  '''e  «,me 
term,  and  deUil..  i.  t^,  be^^c; t  J  a„d  „Ttb  ","'^^''  ^'^  ''«'•  -''»>  ^t, 
(-')  But  it  i.  obviou.Iy  nec^  ^^'  ti^ttC  '"^*  °'  '''«  ^'"»P'""»' 
rr »  «•"<  *"««  <«<.>rf.  Thi.  «ou^m2  P''"'*"'^  *'^«°'y'  that  Me 
for  both  a«un.e  that  the  pnr^s^lToTjuT'"'''  '°^'^  »''«'"«•; 
woman  ha.  not  testified.  the'reTro  o^elt^  tSoJ  ."'""''  ""'  ''  '''« 


•(.-"nieiit;  but  it,  Soricir  !JL.^'u  "'•  "^ 


,-......™t;  but  it.  lo^cL      "  "JTV'''  "^ 


i^l^M)  i  and  c««  cited  ^.  I  ?1m"  ''•",  °»- 
•'■»  («./-',,  par   1)  tto  i^l"'i'8"  "«'  ^''■'"n- 

"ii»  i»  the  doctrina  anvn>^  i.       ..    . 
=»*»  in  the  next  t^^^S^"^  •>'  "JJ  ""e 


1887 


the  womw  hZT'di^JP  laJT^^'T"'  •'•'• 
ib.47l  Parkre'rw,  "^  l-.l-gST'lr'*?' 
r.  Gniham,  SI  Cal  Mi  ««  >.V  V,..* '•»?'• 
<^M  to  the  .Un,l  i;,f^  '•A*  '='•"''  •'■d  been 
weepinit).  IM9  w.l  "'  ~"'''  ""»  ««"i'r  for 
(the^hl  d  iiWed  ."^a  '  £?'V  ^"^   8' 

».  State,  38  id.  39  rthi.  »..» ' '      '  V  '  """fioii 

the  woman  i»  incomnete^J,  ,  '"'•^  *l'«-fever 
hM  not  t.«i8ed),^1"'j°f '""*»»«' rea^'n. 
Oh.  693.595;  «,d  ^i^'  fj^T"  "•  ^'•"■'  '' 
a»lly  Hon.b*rk  v  ^  dh^p;„r'  ''c"'*- 
jmt.  a.  *""»^  "»  <*—  nfd  am,,  |  nj.' 
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[Cbap.  XXX  vr 


(S)  Tht  mt»m  muit  Kav4  hnn  imf^eM.  Acjoriing  to  the  graml  tht.  rv 
of  C..rr..bor«Uon  by  SiniiUr  Suitero«iiU  (antt,  {  1124).  thm  muu  b.  .o,„.. 
kind  of  luipeachment  bof..rB  the  other  iMtement  can  be  offered.  In  diffirnt 
juriidtotione  different  viewa  are  taken  {aM».  §5  1125-1131)  of  what  thin  i,,.. 
p^chment  must  amount  to. —  whether  it  may  be  by  ^'enerai  ba.l  rharurt.r 
Iqr  biaa.  by  prior  self-contmdiction,  or  the  like.  Thi  kind  of  iinpeachi...  ,.t' 
therefore,  which  will  be  aufflcient  to  admit  the  np^oomplaint  will  di-u  i„i 
on  the  view  taken  of  the  general  principle  in  the  particular  jiiriadictiun.'* 

i  1139.  aaaa:  (3)  TkirdThMNry.  SpontMiaoBa  or  «ea  Oeatte  DaoUf .«on« 
■■  BBoeptloa  to  Hearaay  MnU.  One  of  the  exceptions  to  the  Hearsay  I{n'« 
permits  the  sponuneons  declarations  of  a  t«rson  suddenly  exciteil  by  an  ^x- 
Wnsic  occurrence  to  be  admitted  as  hearsay  tastimony  (pott,  §  1747).  'ii„. 
declarations  of  a  woman  under  the  fright  of  a  sudden  assault  have  letri 


*  TIm   EoRliih  rnlingi  u*  otaran   m   to 
•   ™.  .^  ImpMrhnwBt  i*  aMMMtri    IMS,  K. 
r.   W«lk«r.   S    .Mo.  4    Kob.    illS,    I'arke,    B, 
»»mNt  (alt»T  rMwMMmlnation  M  Ut  h«r  »tor¥) : 
IS4a  K.  I'.  MMxia.  a  C.  4  1'.  4110.  Itulh.  ■».. 
w»i«»,  rmiira  ;  IMM,  H.  r.  Krr«.  t  K.  4  F.  »7S 
HjrlM.  J.,  trmilr,  nnlrn ,  \til,  K.  g,  Wo«l,  U 
Cox    Cr.  47.  Oninwrll,  I,.  J .  wmWt    r«/,«  ; 
ISM.  U    V.  IJIlvmw,  S  Q    B.  I«7.  177.  r<mtra 
(•■ImiMihl*  in  chM.  •■   U»t\ng  on  th*  con- 
•iitoorr  of  the  prunwntrU'  coikIiH'I  with  her 
l«Mim<>n.ir|.    'I'ha  Aineric-an  txAinipt  minirinir 
imiyai  litnant  an  m  follow* ;  when  nu  Kpwiit! 
nou  i»  aclijeil.  tha  Uuurt  iiitiplr  rm|iilraH  Im- 
pMchment  of  •oma  iort  wilhuai'  dallniuK  what 
kind,  aoil  thU  impaachment  may  avan  corar 
mare  crota^xamlii ition :   Ma:   I87».  Scott  v 
HUte,  4S  Ala.  4S0  ("In  conDhoratlon  ...  if 
I  ,     „  •»»»''*'    '••  ••••  ni»l«er   of    her  own- 

plaint    );  1884.  Oriffln  p    Sute.  7«  i<l.  »,  33 
1  *?'  •''•'«'  «f"«a  axainination  an  to  tha  par- 
ticnlam  of    the  complaint  or   evidence  intM- 
daced  "to  iinpenrh   the  pniaarntrix  ")  j    1901 

r??T  '•  *'•*•  '•■"  '•'  <••  »'  >*<^  107;  Itox, 
•'akler  ».  State,  13J  id.  II,  .%1  .So  aa ;  Ark  ■ 
I85J.  n«want  ».  Htata,  IS  Ark.  U4.  ^49  (after 
aganaral  jmpearhmentof  creilit);  1899.  Imp. 
State,  (6  id.  3«S,  50  S.  W.  617  (dalaile  a<lmi». 
•ible  after  imiwachment  aa  to  the  complaint) : 
Imd.!  1889.  Weldoo  r.  State.  31  Ind.  ti\.$r»M, 


1871  Thompaim  r.  State,  38  id.  39  (uhecnre  aa 
to  the  romplaiut  itaaif;  but  requiring  "  im- 
Machment "  to  aitmit  other  (imiiar  autcmanta 
in  nueral,  following  the  nanal  mle  for  larh 
trMence);  fa.:  I S88,  State  r.  Clark.  69  la  294 
tS  N.  W.  806.  ttmkle;  1890.  McMnrrin  r.  Wghr, 
SO  Id.  3«J.  335,  45  N.  W.  877.  umHf ;  La. :  \»m\ 
State  r.  Ungford.  45  \m.  An.  1177,  14  So.  181 
(admiMilile  ouly  after  impeachment);  Mirh.: 
1893,  People  «-.  Hick*,  98  Mich.  86,  56  N.  W 
1109  (details  atlmiaaihle  after  impeachment; 
here  excluded,  rape  not  being  chareed;  bat 
onljr  indecent  aaaanit) ;  A/«.  .•  1875,  State  v. 
Jonea,  61  Mo,  233,  3.«;  Ntbr.:  1881.  Olmon  v. 
State,  II  Nebr.  276,  879,  9  N.  W.  38;  N  M.: 
1899,  Terr.  v.  Maldonado.  9  N.  M.  639.  58  P»c 
350  (on  direct  teatimonr,  deUiU  cannot  be 
•tated);  X.   Y..    1869,  fiwdo  v.  l>«ople,  41 
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N.  Y.  M5    t«9,  Mmil,:  \.  C:  1866,  Htvr  ,• 
Manhall,  i'hillip.  49.  51   (after  a  aeirnmiM 
dictl(m)i  11)99,  State  r.  lirown.  135  N.  ('  t, ,., 
34  8.  E.  I0.\  (deriaraiion  admitted   aftrr  inr. 
peai-hnwBt    of    pman'uirix    on    croaMXiiinui.i. 
tioii);  (tr.:  1897,  .State  r.  Sar|{etil.  .13  Or    no 
49  l-ar.  889  (not  ailmiaaild.-  in  chief);   /,..„  ' 
1848.  Phillipa  r.  Suia,  9  llnmph.  34ii.».«'. 
/<■»..■   1874,  PafferliuK  v.  Slate,  40  'IVx    4.;' 
493;  1894,  Tbufflpaon  ».  State.  .*J  Tex.  Cr  47 ' 
••".  »«8-  W  987  (not  ailmiaaibte  in  chief)     li,"; 
American  caMa  wk  mjmrimi  iM/mirAmr  .r  iirc  ;„ 
follow.;  they  allow  the  complaint  •letail.  i»  1, 
offered  in  chief:  Omn.:  1830,  State  r.  I)eW„lf 
8  (  oiin  9.1,  100  (hnt  hare  there  hnd  liwn  1  r ... 
examination  on  the  fart«  of  the  rharffr)     !«-« 
State  r.  Kinney,  44  id.  151,  155  (mnich  !!«.()' 
State  i\  Byrne,  47  id.  465;  M,iu.;  1x9.  (  ..i,,' 

w^i"'-"'  '"*  '^»^  ''*•  *'   f*-  K   746.  ,.mi.,  '■ 
.y.  l.:   1845,  People  r.  Mi'Gce,  1   I»-ii|ii  Ml.  Jj; 
Ok  :  1848.  Johaaon  r.   State,  17      n.  .VI.1    M 
(the  declamtioua  ma*t  be  niaile  •  '..•meiliniplv  • 
after  the  idlpsed  offence):   1849.  I,Bii«l.liii' <• 
Stata.  18  id.  9».  101   (wine);    1858,  .MH  .,1,1), 
r.  State,  8  Oh.  St.  643,  646  (mmc)  ;  I8T2,  Hurt 
e.  State,  33  id.  394,  401  ("immediately  or  «.,n 
after    ;   the  particnlnritr  of  the  detiiilx  l«ii,^ 
eft  to  the  trial  Court',  iliwretionl;  l»:9  II.mp,. 
beck  r.  .State.  35  i<i.  877,  379;   I8M7.  Iliiiiu  r-. 
State,  45  id.  349,  351,  18  N.  E.  836  ("  iiiiiiif.li- 
afely";  yet  they  are  ailminailile  after  a  Mm; 
if  it  ia  acctinnted  for.  the  (Tourt  apjilvini;  here 
the  mle  aa  to  ailmittiiii;  the  fit'l  of  cumplaim 
npra);  U  S.:  IM4.  Klliroit  e.  I'enrl.  I  .Mi  I .,.,111 
806.  211 ;  Utah:  liWO,  .State  r.  Imlar,  ii  liah 
158,  61  I'ac.  557  (detnilii  aitmiwible,  tii  mrnil-^ 
ration  of  the  complainant's  teslimonv.  it  inaHn 
immediately  after  the  m-t).    It  will'  I*  miM 
that  moat  of  tha  rulings  prewrilie  xmifiliin;' 
aa  to  the  time  of  the  comtilaint.    Bui  ihw  i,< 
reallv  nnnecesaary,  umler  the    preiwnt    (lie.pn- 
of  Corroboration  by  SimiUr  Swteincntii:  ili'e 
time  of   the  statenianta   ia   immsteriiil  ('»■(', 
f  1126).     This  lequirement  as  to  time  umiMi 
simply  from  a  confnaioo  of  the  firat   tlie.Tv 
above   (admitting  the   fact  of  the  complaint) 
with  the  aeeond  theory  (admltUng  the  detail.). 
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If  1.0^1114]  B^p,  COMPULVANT. 

I  1760).    Hut  th,  differe.  ocTan?  .TmT .  "  *"''  ^*  ""•^^  B«l«  <>rt 
(1)  TA,  d^aiU  of  the  UaifmJlt^l   J  ' T,*^"'*  «"»•• 

Pendent  upSn  "      °*  "  """»-"'%  »>.,  te..<.      . 

m.tely  n.ceiv.bl.  under  either  the  S.r'      '    * 
ha.  httle  v..gue.  whil,  the  .econd  i^  iw 
l.«.c«l  requirements,  different  from  the  o 


"■"y  ii  admitted  for 
r  .1 .  in  anr  wajr  do< 


'he  llii 


oij'iin  ",tiit 


I'hi 
.•c'  ill.. 


■I  I  .<"iys  and 

t 


i- 

JLI- 


"^v:  '•■'•  t  e  -J.iiU 

the  fir-ttheor,  i.  ui  to ^drnKe  f^lt  !  co  T'  '"  ""'  ^-'■^'•^"»-. 
theory  i.  invoked  to  luJmit  tT.e  detii  ^  "/d T'  "  ''' '  ""*''  '"'  ■^■""'' 
of  the  ««ond  theory  we  ob.erved.         '  "  "  '''  '''  '"  "  ''»«  '  '-'ition* 

§  1 141.   Oomplalat  la  A'avall  bv  >  ■ 
PTtie,  and  intere«t«d  persons  were  di!^^ih'  f****'"    ^^>  ^'  *  *'"">  ^^^e.. 
statute  (renting  probably  on  old  TradSnlf  ' ""  "l^P"*"'  *"'  '"»'1«  ^'^ 
colonial  co„.mu„itie...'d  the  itSS^  '"   """"  "'  »»'' 

cution  for  basUrdy  or  .uit  for  filiaio,,    Ik  ^  "  *'^"*"  '"  *  P'««- 

.Ututory  exception  to  the  J^era  Sauil  fi  .*"/'''^''*'1  '""''''''>'  ^''«  «"» 
conditioned  on  the  fact  tS  the  3hef  har  ^T  ^  "'^^  »*"'  "  — 
acc„«Hl  a«  the  father  the  very  De«onn„l  .  "t  *""  '™^''-'  »'""«d  ««d 
the  law  in  Ma.««.hu.etU  an^  ^"rHr-'"  «  "..•^''•"••'•"^-  ^hU  waa 
necticut  the  requirement  Z  mo^  ^"S^^r,'    "^'^^  '"  M«"«  -"'^  Con- 

(.  -;;  -™ed>  to  the  .:ra;::tfrir;^^^^^  cr: 

8.  Tr  -M  ?M?.°'  '•'»"'»'•  TfW,  3   How       -      •  ' 

•  r^wni  twtilM  ••»«„,  bv  conf««H,„  „(  hcr- 


niiii..ii-    lisi    M      M  dime  ../  irav«     ,!«,,. 
VOL  ,,      ^"•""""»  •  "««i<tiou  precedent 


h^rtr^'^r.".?,'.'".! -""»■  -"»  "..rjjrjo 


th^mTh  the'  « Ji'..rt'hi''?''."!  *:  •'"•""^ 
to  thi!  rt»h.  „f        ■        *  '•"U'litiou  urei'edeut 

^  JJoeworth,  10  Sh.pl.  573  (th'^  ^Si-i  SLj 


Jtet 
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SUPPORTING  A  WITNESS. 


[Chap.  XXXVI 


which  these  travail-accusations  wen  thus  given  force  was  a  composite  one 
Partly  it  was  the  present  theory  of  corrobor.it iiig  by  consistent  stotenients  — 
ui  particular,  by  statemento  calculated  to  rebut  the  suspicion  of  recent  con- 
trivance  (ante,  §  1129).  Partly  the  theory  of  the  Hearsay  exception  for 
spontaneous  utterances  (ruge^tir)  lent  iu  aid  {poU,  §  1747);  for  the  painful 
circumstances  of  the  occasion  (as  the  judges  repeatedly  pointed  out)  eave 
some  guarantee  of  sincerity.  Partly,  too,  the  Hearsay  exception  for  dyin- 
declarations  furnished  a  close  analogy  (poU,  §  1438),  for  the  apprehension 
of  death  was  present  These  various  considerations  united  to  give  a  iust 
evidential  force  to  such  utterances. 

(2)  Since  disqualification  by  interest  has  been  abolished,  and  the  mother's 
competency  no  longer  depends  on  this  requirement,  the  use  of  such  declara- 
tions involves  solely  a  question  of  admissibility  for  their  own  sake  'ilie 
result  in  the  different  jurisdictions  has  been  diverse,  (a)  In  the  States  in 
which  the  requirement  originally  obtained,  the  use  of  the  travail-accusation 
still  survives  as  admissible  evidence  by  express  new  statute,  or  by  the  preser 
valion  of  former  practice.*  (6)  In  a  few  other  States  similar  statutes  have 
mtroduced  a  sanction,  based  more  directly  on  the  theory  of  dying  deelara- 
tions.      (c)  Rarely,  a  Court  is  found  recognizing  on  common-law  principles 


da«««  from  the  time  of  firat  ncrnMUioo  of  the 
deieiiclant,  nut  from  the  time  uf  fint  acrUNaiiuu  of 
any  onei ;  1867.  Wilw.n  r  Woodnide,  J7  .Me.  489 
Irnluntary  svruution.  without  qneetiuiiinir.  nuf. 
flce»>;    186S,  Totmm   v.   Forwiith.  55  id.  360 
(form  uf  avcuaatiDn,  iletermiiiedl :  1898  I'almer 
».  .M<.l)onaiJ,9»i.l.  125.  41  AtI.3I5  (uuder  Pnb. 
8t  1883,  V.  97.  J  6,  im-iwation  lit  travHil  and 
eoiMtaiicy  in  the  ncctuation  are  both  eeaential  to 
the  artion ;  but  the  cun^ttancy  duet  not  relate  to 
acfuaatiuuii  between  time  of  travail  and  time  uf 
charge  before  maffistrnte);  Coiia..-  1788,  Hitch- 
cock i>.  Grant,  1  Root  107  (plea  in  h»r  allowed : 
apidyinj;  a  statute  of  170i);    1796,  Warner  v. 
Wilfey,  2  id.  490;  1804.  Davis  ...  .Salisbury    I 
Day  278,  282  (hat  otherwise  in  a  suit  fur  main- 
tenance  by   the  selectmen,   not  the  woman); 
1823.  Jodson  e.  Blanchard,  4  Conn.  557,565; 
I8i5.  Chaplin  «.  Hartshurne.  6  id.  41.  44  (same)  • 
1876.   Booth  V.  Hart,  43  id.  480,  485(huldini{ 
that  the  orig;ioal  statute  requinxl  the  travail- 
•ucusatiun  and  the  subsequent  omstancy,  merely 
J '  a  condition  precedent  to  the  mother's  testi- 
fviOB  »t  the  trial  by  way  of  exception  to  the 
general  rule  of  disqualiflcation  for  parties,  ami 
that  therefore  the  statute  of  1848,  m.-ikiiif;  all 
parties    competent,   remuveil    the  necessitv  of 
prior  accusation  as  a  couUitiun   precedent  to 
euinpetenry). 

♦  Cnnn.:  Gen.  8t  1887,  {  1207  (after  the 
woman  s  complaint  on  oath,  constsney  of  airu- 
satinn  when  "  pnt  to  her  discurerr  in'  the  time 
of  her  travail  and  also  examined  on  the  trial 
of  the  i-aiixe"  Ik  /iri'/sn  fiicir.  evidence);  18T9 
Uohbiiw  V.  Smith,  47  Conn.  182.  189  (even 
since  pnmf  of  ci.nMtancy  ceased  tu  be  a  require- 
ment, it  still  remained  admissible ;  here  ahiu  ad- 
mitlins;  declarations  before  the  child's  birth; 
Carpenter,  .1.,  dim.  on  the  last  point);  1889, 
lieutuu  V.    Sturr,  58  id.   285,  20  AtL  450  (the 
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woman s  constant  accusations  received,  imlmi. 
ing  details  of  time  and  place) ;  1896.  Ilartv  r 
Malloy,   67  id.   .■J39,  36  Atl.  2S9;    Me  :    W\ 
SideliiiRer  r.  Bucklin.  64  Me.  371  (rei«titii.ii ,.( 
the  accusation,  before  and  after  the  time  „f 
examinatKin,  excluded,  as  guverned  bv  the  nrdi- 
narv  rule  for  witnesses) ;    1891,  Marin  v.  .Mux- 
well,  83  Id.  146.  21  Atl.  844  (a<cu«itions  d.iriiiL' 
travail.  adniitte<l) ;  Muu.:  I'nb.  St.  I8«2  ,•  m 
1 16  (if,  umm  exaniinatio-i  in  writing  under  oath 
at  time  of  making  formal  accusation,  ithe  acctiKes 
a  certain  man,  and  "  being  pnt  u|ion  the  din. 
covery  of  the  truth  respecting  such  aciiwition 
in  the  tune  of  her  travail  she  accuses  the  same 
man  ...  and  lias  continued  cuustant  in  such 
accusation,  the  fact  of  such  Kxnsation  in  time 
of  travail  may   lie  put   in   evidence  uihiu  th.- 
trial  to  corroborate  lier  testiroonv"):  liev    | 
1902.  f.   82,   $   16  (statute   rewritten.  «itl.nut 
mstenal  change  of  rule);  I86i.  Kddv  r.  (;rMv 
4  A  I.  4.15.  438   (statute  applie<l) ;    1874.  Iie.'-,i 
V.   Haakiiis,    116    Mass.    198    (bv  expnw  »t.it 
nte.  the   mother    may  testifr  to  her  tmvail- 
accusation,   even    since  intei«ste<l   parties    are 
made  competent):  1874.  Kav  r.  ("oftin.  \X\  i<l 
365  (if  there  was  no  travail  accusation.  miIw- 
quent  constancy,  or  the  failure  to  aci  ii>e  .uiv 
other  penuiii.  is  inadmia»ildel;    1S87    Tiucv  /■ 
Noyes.  143  id.  449.  9  N.  K.  8,10  (tliii.'  of  inn^iil 
determined);  1888.  r.eonanl  i:  IJ.dton,  UN  >.|. 
66,  18  N.  v..  879  (travail-aecusHtiMii  ndTiii>,.il,l,-. 
even   where  complaint   i>   not    file.l    till  „fi.T 
birth);    1891,   Scott  p.    Donovan     151   i.l    ,i:-, 
26  N.  E.  871   (time  of  travail  ilrtermiiioll 

•Del.  Kev.  .St  18«3.  c  77,  ji  \%  (If  tlie 
mother  he  dead  at  time  of  trial  of  lia.it;irM 
chsrge,  "  her  declaration  made  in  time  uf  tri>  :i;i 
and  persevered  in  as  her  dving  de. l.irati.M,  .hill 
be  evidence");  .Miss.  Annot  Co.lr  Ik:i-.'  §  a." 
("  decUrstious  iu  her  travail,  proved  to  •«  her 


«"«^"*^]  KAPE  COMPLAINANT. 


the  traditional  admianinn  «#  »        •,  "'*^ 

S  114^.    Ownsr's  Complaint  after  »„kk 
by  the  owner  or  possessor  of  gZnaZZ'^^T'-    Statements  made 
them  may  U  affected  by  severaf^rlfpts     nf  rT'r  m ''^'^  °'  ^"^">-  «^ 
n.ake  complaint  would  be  condLt  iLdStinP.         t^^^/^  **•«  P«"°"  »« 
occurrence  of  the  injury  charged  and  w^  i^      non-belief  in  the  genuine 
a«amst  him  (under  !he'p„nc1Jle' of  §  ^uj^!^  ^  ^  clearly  ad L.i bio 
advance  th,s  inference,  it  would  Jpli^XZ^^   Accordingly,  to  repal  in 
a  charge  of  rape  (anU.  §  I135),  that  tKrson  tl     .     f  P"«ecution.  as  in 
coa,pla.n  wuh  reasonable  promptness  1     iZ    !^  "°*  "'""*  ^"*  «^'J  "'  feet 
the  case  of  rape  ^anU.  §  iLe/only  the  /S  J^f  '"""P'^'  '•°"''^-'  "«  '" 
deta.  s  of  the  statement,  would  be  adm'iWe     it  '"'"'""*"'•  ""'^  "«'  ^he 
practice ..    (2)  But  on  the  theory  of  X wLi^''^  "'*""»  "^  ^  '''^  English 
pnor  constsUnt  staUmc^,,  the  details  o    the  «t  *     ""'"''''  ^^  "''"^'"8  •"■» 
sible;  the  ordinary  conditions    hZ  ^^t^mi^nt  would  become  admis- 

§.Ul24-1131)thaTthe1  JuTd  5er"„  LI  ""  *''"  ^''-'^  ^  (««" 

"upeached  as  having  recently  fabrSS  tt  sTrv*  "if  ""'  ''"'^  ''«  -- 
some  Courts  act  with  reference  to  ra  Je-comn,!^7V    ^'  'I  °"  ">"  "'«"0-  that 
-t  app^r  to  be  definitely  applied^S  Co^lT' ^"^^>'  ''"' ^^  ^oes 
endence.*    (3)  On  the  theory '^^^,' sSofSV"'  '^'  ^'^^"^  «"'»  ^^ 
Ki-le  for  Spontaneous  Exclamatrns  for  1 7     /^'  Exception  to  the  Hearsay 
that  after  some  evidence  oT  I  e  Xrv  of  *  ''^^•"-''«).  't  would  seem 
detadsof  .omj./«,n<,  or  outcries  mal    ,7,7    T'"^  ^"^  ^'"^  offered,  the 
ceny.  shortly  after  the  di  cove  y^f  t^t    }!,t?'"  '^  ^^^  <-^'  ^^  "  l" 
ntftude  of  some  Courts  towS  ri^ll"^     ^  ''•^'^""«-     This  is  the 
l«r  of  Courts  seem  also  to  aSy  U  to  th?  '^,"'  ^  ^^Cl);  and  a  num! 

-  .n«s  might  have  foundedThem L Wes  u^H'  ''""  °'  ^^'•^•^^^     SuS, 

-tofMichigan.    -e  Co^r^T^l^rrhTtar- 1^^^^^^^^ 


b^ear.  V  p,j«^i^  2„^d   mother  ia 

'"■lii'iiiiK  heraelf  to  h.  i.  •^'"ra'ty  of  labor," 
niitie,!)  ««  b«  u.  peril  of  death,  ad- 

'-"V,!iV„th:r""w";^f:  •'  '••  409  (.Mara. 

1899.  I'orner  „,  StiUe  40t'     /^     L"""  P""-"': 

3"(it.cMt;  thcwomm.".  .''•*■'"•  ''  **■"'■ 

fcuJai,,.jttiw' 7"'"".".«"!'««tion  of  the  .Ib. 

'      Mter  a  child  «  binh,  aa  the  father 
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Site.  19  Wia.  so™  3m'       "'   ^'ehmond  v. 

Gandflcid,  2  Cox  Or  1^  •■•'""''.■  "W6.  R.  „. 
no«  had  Dot  told  of  1  I . "  fP'"  "  *'■/  «  wit- 

afrai.i  «;  revengeful  i„Lri."!,      *^'"'."'  '"'  *•• 

cnt;.r  wa.  alio;*!  ^  ;?^  *  ^t  l"  '"'f  P""*" 
Pl«mt  to  a  co».t.hle  "Cel?  „''  '^*"'»  ""^ 
hut  not  to  .fjita  what  ««,?,!  h  "'""""K  early. 

(1854).  "•  '•  ^"""ly.  6  Cox  Cr.  477 

•See  the  ca«»  in  the  next  note. 
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SUPPORTING  A  WITNESS. 


[Chap.  XXXVI 


definitely  upon  either  thU  or  the  preceding  theory.*  (4)  Some  Courts  not 
accepting  either  of  the  two  preceding  theories  as  valid,  reject  altocether  tl.,. 
details  of  such  complaints.* 

Where  the  defendant  is  a  bailee  ehargeii  with  the  lots  of  goods,  and  he  plea,! 
robbery  as  an  e.xcuse.  it  would  seem  that  he  is  in  the  same  position  evi.l..,, 
tially  as  the  owner  or  possessor  in  a  prosecution  for  robbery.     The  fact  „f 
his  speedy  complaint  should  therefore  be  received  (under  (1)  tup,a)  as  al 
the  details  of  it  (under  (2)  or  (3)  supra).*  r    ),    ■     iv. 

§  1143.   SUtoment.  by  Pouessor  of  Stolen  Oooda.     When,  on  a  chiir-o 
of  larceny  or  robbery,  the  defendant's   being  found  in   possession  of  th- 
■tolen  goods  is  relied  upon  in  evidence  against  him.  it  would  seem  that  his 
prior  assertions,  explaining  his  source  of  acquisition,  should  be  admitted  uim,, 
the  principle  {ante,  §  1129)  which  admits  consistent  statements  indicaiin.r 
that  his  explanation  on  the  trial  was  not  of  recent  contrivance      This  m° 
supposes,  in  strictness,  that  he  has  himself  become  a  witness,  and  is  tlm, 
open  to  rehabilitation  in  this  manner.    But  since  at  common  law  the  accu-sc,] 
could  not  be  a  witness  for  himself,  this  application  of  the  principle  seems 
not  to  have  been  explicitly  recognized.    Its  only  limitation  would  be  tint 
the  sutements  should  have  been  made  before  the  motive  for  deliben'te 
contrivance  could  have  arisen;  and  this  would  fairly  represent  the  rule  laid 
down  m  most  of  the  cases.     But,  though  such  statements  are  by  most  Cuurts 
received,  their  admission  is  placed  on  a  theory  apparently  that  of  the  Verl. ,] 
Act  doctrine;  and  accordingly  the  precedente  are  examined  under  that  heul 
{post,  §  1781). 


«  1!<96.  Goon  Bow  ».  People,  160  111.  438,  43 
N.  h.  59.1  (.itatemeiitR  inatle  in  pursuit  of  the 
jolilier.  wlmitUid);    1887,  State  r.  Driscoll,  7a 
la.  5S3,  liSS,  34  .V.  W.  428  (ouUTy  aii<l  ilecliira- 
tionu  ■•  ID  the  effort  to  arrest  the  robbers,"  ,vl- 
niitted;    Hothrotk.  J.,  dim.);    \sn.  People  v. 
Morrufan.  29  .Mich.  5  (the  <-<>mphiinaiit,  iii  a 
trial  for  lan'eny,  was  allowe<l  to  state  that  he 
had  liefore  ilescrilH-d  to  a  iletective  one  of  the 
stolen  notes  found  on  the  defendant ;  Campbell, 
J. :  •'  The  eoiidurt  of  a  party  i-omplaiiiinK  »f  a 
crime  is  often  of  c-onsiilerahfe  Iniportamr  in  de- 
termiuin);  his  honesty,"  snd  is  to  be  ronsiilered 
as  r«.i  (/psf.r-  ratlier  tinui  as  heamav) ;  1874. 1-am- 
liett  '•.  People,  ih.  71  (similar)  :  1882,  Driscoll  v. 
People.  47  id  416,  11  \.  W.  221  (complaints  of 
roblierv,  niwle  imme<liatelv,  were  ailniitted  as  a 
part  of  the  wiiole  affair) ;  "1882,  People  r  Simp, 
•on,  48  id.  479.  12  .\.  W.  662  (similar  declara- 
tions aitniiited  as  "  illustrative  ") ;  1893,  People 
tr.  Hicks,  98  id.  86.  89.  S6  N.  \V.  1 102  (restricting 
the  rule  of   [^mbert's  case   narrowlv) ;  1901 
hute  r.  .Smith,  26  Wash.  3.'i4,  67  Pac."  70  (com- 
plaint of  tiie  robhe<l   person,   "almtwt   ininie. 
diately  after  the  time  of  the  alleired  offence  " 
admitted"). 

•  1892,  Bnllini;  v.  State.  98  Ala.  80,  82.  la 
So.   782   (larceny):    1867,    People   v.   McCrea, 

J3  8.  E.  413  (the  claim  made  bv  the  owner  of 
poods  stolen,  when  certain  goods  were  shown 
bim,  excluded) ;  1893,  Shoeet»ft  v.  Sute,  137 
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Ind.  433,  36  N  E.  11 13  (excluded ;  to  Ik.  tre.ated 
apiMrently  only  on  the  ordinary  prinnilc  „f 
S  1.49.  im,t) ;  1890i  Jonea  v.  Com.,  86  V.  Ui 
lOS.  E.  1004. 

•  1826,  Tompkins  v.  Saltmarsh,  14  S.  &  U 
2-5,  279  (action  against  a  Inilee  for  circlets 
losing:  plea,  robbery ;  " evidence  ought  to  h.no 
been  received  of  the  hoe  and  crv  immediiiiplv 
after  the  disiwery,  his  assidndus  and  in.le 
fatigahle  pursuit  and  strict  search,  both  at  the 
inn  and  the  steamboat  If  he  had  mn.|p  no 
complaint  or  no  inquiry,  remained  with  lim 
arms  folded  and  his  month  shut,  .  .     the  jnrr 

wouM  have  drawn  the  most  unfavorable  ( ,li|. 

sions  from  it.  .  .  .  All  this,  however,  is  to  l« 
understood  of  acta  immediately  precedins  ami 
directly  following,  concurrent  acta  and  dn  lura 
tions,  not  acts  and  declarations  not  known  or 
commenced  until  after  a  lapse  of  time  and  so* 
Picion  afloat");  1852,  Lampley  v.  Sc-ott.  24 
Misi.  528,  534  (assumpsit  for  money  delivered 
to  defendant  to  be  carried  for  pUinti'ff :  ile^nd 
ant  pleaded  that  he  had  been  robbed  i  his  decla- 
rations while  in  the  swamp,  where  the  ulleeed 
robbery  occurred,  to  piaserrby,  his  appeals  f..r 
assistance,  and  his  letter  written  to  plaintiff 
immediately  afterward,  were  admitteit,  follow. 
ing  Tompkins  v.  .Saltmarsh).  Contra:  1867, 
Tucker  v.  Hood,  »  Bush  85  (action  for  m.n.ev 
wjllected ;  plea,  robbery ;  defendant's  deilari- 
tions  and  conduct  a  few  boon  afterwardi, 
txcluded;  no  pteoedeat  cited). 
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that,  in  .  liberal  v.ew  orl^Ttri^'S':'^'^^:^.  '*  ''"•''*  »««» 
accused  person,  made  before  or  unn„  L  ^  .  '  "''•  ^^^  "tatemente  of  an 
deliberate  contrivance  cou  d",:veT;ra^lL7i'  ^'- '• '"^"'^  """^^^  ^- 
not  he  becomes  a  witness.  ProbaS  a„  «  ^^  receivable,  whether  or 
innocence,  made  in  such  circumsta::^^'  seemThavT'"  P^'-^^^"'  of 
without  prepossessions  as  to  the  rules  of  S„  \ '"  *°^  °°«  ''"'l^'^^g 

of  Statements  dealt  with  in  Um  MoZt  '^u''  ''°^"'  "^"^  *°  »»»«  <=!««» 
cases  of  the  preceding  sections)  the^feZ''  5'^  "''? '° '"P*^  <"«*'>  the 
Must  Courts  dismiss  them  a^ordnar^ri'  ^"""^  '"'°'''  <"«*''  §  284). 
harsh  and  unreflecting.  Prarw^C^ZT  r?'""' ' '  '»>»  result  seem 
them.«  An  accused's  "^tatemen  Jl^oTcou«eT  adr'^T  ^'^  ^"^P' 
pnnciples, -for  example,  as  exculDatorvTirr*  '"^""^iWe  under  other 
as  statements  of  a  mental  condS  ST^I'  °°"'^""°  ^^'''  §  ^"•^)' 
niations  (port.  §  1749)  ^,3  conduct  i^dicatinfi' "^  "  "P""*""*""'  excla- 
(ante,  §  293)  may  also  be  admissible     wS  K*  ''"""^ousness  of  innocence 

§  1732.  par.  3).  as  to  the  juS  treTifn.  1  ^'".  "'^  *^''^^'^«"  (/«''. 
urged  again  here.  ^  treatment  of  simUar  questions,  mafbe 


ration,  of  &'c,^"„t^iJi,'"'';'8lV  tl^ 
r.  Carrington.  IS  Uuh  "m,  M  Pie   526  rS^ 

State  V.  tSK  »   id   7!i''1  Jjl^lSlV"  '"». 


he  deniei  the  charire  or  iT™  .._Iu?      ?"•'  "^ 

evidence  in  hUfar^TTSSThS!'  ^  '?'*"'/» 
what  ther  u«  wo«K  «^  '^.'S"  ""  J"'-"  '<>' 

withl.  Wfa-  ho«'wh«  ,SSr«.Z? 
denng  hioMlf.  admitM).    ™"*™/  •oiwa. 


.-PI 
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[Chap.  XXX VI I 


Troi  III :  AUTOPTIC  PROFERENCE 
(EEAL  EVIDENCE). 


Jl  \nP.L°''}\  Prejudice  to  •  CWl  Defen,!. 
ut,  in  Penonal  Injur;  Cmm. 

§1159.   Indei-ency,    or   othar   ImpropriM. 
Liquor  ninpled  bv  Jnron.  "^     •  ' 

»  1180.  Inrapwlt;  of  th«  Jnrjr  to  »ppre,i;.t» 
^  Ob«rvation  (GxperimtDti  in'Court ;!«,»"" 
renon  •  Conduct). 

„#*p1J1S.V  .?*''-"'S^.""  Mechanical  Inconren,e,»e 
of  I>roductiun ;  Patent  Infringement!. 

J  1168.  Production  ImpoMibla;  View  hv 
Jury;  (I)  General  Principiir^  'wwhy 

T  *  "  J3...*"".SJ,  '*'  ^'**  •UowuWe  upon  anv 
Iiene.  Civil  or  Criminal ;  Statutes.         *^       " 

cJLrt'rbi^rtfon."'   ""'"^  •"'"'"•"'  '"  '^"'" 

ill"-  £«me:  («)  View  by  Part  of  JBry. 
IISS"  1*™=  (*>  t'nauthoriieU  View. 
,1^1'    U-'  ■„"'''f'Ple«  to  be  di8tiuKui»h«l 
(Juror.  Private  Knowledge!  Official  Shower. 
'.?^ ■?,""'"*:  Fence  and  Head  Viewers) 
i  1168.  Non-tranamiHibility  of  Evidence  on 
Appeal ;  Jury '•  Viaw  ai "  Bvidanoe." 


CHAPTER   XXZnz. 

1-  Omanl  Prlnelpl*. 

I  1 1  no.    Deauition  of  the  ProeeM. 

{  1151.  General  Principle:  Antoptic  Profer- 
•oce  alwaya  Proper,  unlenii  Specific  Ueuun*  of 
lT>licy  apply. 

f  I'lsa.  Sundry  Inataacee  of  Production  and 
Inipection  in  Court. 

2.  Zndapandwit  PrinoiplM  InoldMitaUv 
■ffaoUiig  Antoptio  Proferaao*. 

/r.*i"*D   I"«'f»»u«   Foite  not   to    be  proved 
(Color,  Reeemblance,  Appearance,  etc..  to  ihow 

0fP?iJi!iS"'''  ^^'  "*■ '  ^'^f^  Conditioni 

(s!i»  r  *■  ^"^■^^*^, "?  •.ffonnd  'or  Prohibition 
(Self-Cnnunation,  Plaintiff  suing  for  Corporal 

S  1156.  Sundry  Independent  Principles  some- 
times involved  (Handwriting,  Hearsay,  Photo- 
graphs,  etc.). 

3.  Umitattona  |«naaii«  to  the  ProoMa 
itaalf  of  Antoptio  Proferenoe. 

iviVi^li  ^"i^ '''•)'•'"<••  «oan  Accused  Person 
(ExhibiUon of  Weapons,  Clothes,  Wounds, etc.). 

1.  Ooaeral  Prinoipla. 
§  1150.  Daflaltloa  of  th.  ProeaM.  The  three  modea  by  which  a  tribunal 
may  properly  acquire  knowledge  for  making  its  decisions  have  been  already 
defaned  and  d«tmguished  (arUe.  §  24).  They  are  circumstantial  eXce 
testimonial  evidence,  and  "  real "  evidence.  In  arriving  now  at  the  pnnc  plT." 
regulating  the  use  of  the  third  mode,  it  is  necessa^  to  r^l  bSSy'th 
nature  of  this  mode  as  distinguished  from  the  other  two  ^ 

rilt  h/nHT/"' ''  ^  ^^''^'^^''^'^^  whether  the  accuaed  has  lost  his 
r  ght  hand  and  wears  an  iron  hcok  in  place  of  it.  one  source  of  belief  on  the 
subject  would  be  the  testimony  of  a  witness  who  had  seen  the  arm  •  in  C 
iorS'  J'%*^,^'°°°»1 -idence.  there  is  an  inference  from  the  huma^  it 
tion  to  the  fact  asserted.     A  second  source  of  belief  would  be  the  mark  e  t 

cZr^",    ""r  "^^^  °'  ""^^"^  ^y  "'«  -°-«J  ■'  -  beUeving  this 
cumstantial  evidence,  there  is  an  inference  from  the  circumsUnce  to  the 

6y  tlie  tribunal  of  the  accused's  arm.  This  source  differs  from  the  other  two 
wZr?5l?"i'''*^.°'~°'"°"'  '"''^"'^  "'  reasoning,  and  in  proceeding 
S^ask  whl^^r^*'°°  "  T°^'^-    ^'  ''  unnecessary,  for  present  purj^ses: 

tTve  exZr.n  .'."P"^'''"""  "'  P^'^^^Pt'^n"  of  the  tribunal  to  the  ohj..- 
tive  existence  of  the  thing  perceived.     The  law  does  not  need  and  does  uot 
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attempt  to  consider  theoriea  of  metaphynce  aa  tn  f),o     ».•    .•  • 
edge  or  the  mediatenew  of  perception     I? «  u  •°''J««t'^'ty  of  knowl- 

nature ;  and.  for  the  pnrpoJT,  ofl^li  j  ^^  '■'"*  ''»'J«°«vity  of  external 

the  tribunal  «,  existingl^  elt^^^^^  JT  T7'  "  *'''°«  ^'^'^'^  ^7 
ence  by  the  tribunal  fromThing,  perceivTd  L  l"'^'^^*!  ^^''''in^  ca«,s  of  infer- 
for  example,  from  a  person's  sS  Solely  5'!:  '*''"«'  ""Pe'ceived  -  as. 
cases  of  a  real  use  of  inferencri^Tte  iZ'!"  7u"^.-  "^  ^'"^ ««« '  '^'^ 
8  1164).  But  we  are  here  con^^ed  Sti^hT  '"^'>\^»*'°g"«hed  (post. 
perceived.  -  for  example  that^^™!^  nothing  more  than  matters  directly 
Plexion ;  as  to  such  matters  the  ZZJL.  "'^^  ''*?*  *  "  °^  ^""^  -- 
«  small  or  la^.  or  that  h^Z^ZZr  J^^.l  tnbunal  that  the  per«,n 
acquiring  belief  which  is  independent  nf  ^L  I«ht  complexion,  is  a  mode  of 
circumstantial  evidence.    It  ^the    „b„„/vr"7r''°™"^ 

^nie  17.8.  Chief  Baron  Gitben,  EvidenM  •>.   ..  .„       ,  . 
pe«ept,on;  «nd  all  clear  and  dhtinctTcep^;;;.  dli  /"**'"''  "  *  «='""  «'"'  <«»«not 
.  .  .  and  when  perception.  a«  thu,  r.SSLeJrih^T^'' "'"'^  "'''•  P"!*'  -"-  i 

dence,  or  intuitive  knowledge NoTmot  of  n     J     ""''''''''• ''  "  <=«"'«'  SelfW 

Hciona  of  men.  that  a™  t^n.ient  th^^LTnH  u  ^''"«»'' "f  ""' "fe  subsiata  on  tli, 
strict  demonstration  (which,  «  I  «id  U^fn  L  '"'^°"'  oftentime.  are  not  capable^ 
fore  the  right,  of  men  m^U^^ZnT^"^  Z  ^  ^'•»  "^  °-- ,e„.e«),  aTtlerl 
i.  founded  on  the  view  of  a  ^^•s1^^7^1''^^;^''t''lJ'^''  ""  '"  -^--traXn 
perception.,  bo  all  probability  i.  f ounded  uCn  oiT'  ^  *  5^"°"  °'  «'«"  ""d  <>««nct 
port  f,x,m  the  .ight  of  othei, ;  .  ^.j  M^V^"""-  ""1  '"'^""'"'t  ^■'"'•.  "r  upon  ,1 
evidence."  ""*  """  '»  *••»  original  of  trial.,  and  all  manner  of 

■ikeTaJj^d^^i'^^^tthi^^^^^^^^  ^*.««•  "«•  ^*  ^"-  «>"  ■■  "  I-Pection  i. 

testimony."  •  ''  "'""  ""'  teot'^ony,  it  „  an  instrument  for  dispen^g  with 

fe™nce.'P"defe,IZ,"°f^„  "inference,"  "con- 

term,  and  not  -uacientrTsuJ^  iv"     l  t'T 

the  erorloyment  of  ^»  dln^'  ^^ T'  ■"  "i" 
«ri«  wnw;  and,  thirdly  l^?„.«fi,""'  '"  ""* 


^W",'""  "  "If  evidence  "of  Gilten   n  B 
^d  the     .«op,y  "  of  Kobert-un,  cT,^o^- 

determined  by  diJeJ^£^.L,Si„ '  .'  "",  ^r""" 
wmp  point  or  Usui,  !».;.;.,  .i.i...  ...?  '^•'i"*'  " 


«,™:„      •  :      Kr»"r  expedition  of  a 

;r;irt^,zri^j:;£ii^'«'-'e„rin..^, 

of  It.    f,ut 


.I-""*  or  iK8ue  tienitf  e  ther  th 

;i"o,„o„  or  arising  collaJirallv  out  „f  it    f.„ 
'-•"K  evidently  the  object  of  .^n^  ,fL  hj'"*' 

must  be  eviilent  »^  .h- ^  '■'?'•.'"'">  't«  nature, 


■ .   I'l 

)      if 
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It  fo  lows,  on  the  one  hand,  that  autoptic  proferenoe.  or  th«  tribunal's  self- 
inspection,  ui  to  be  distinguished  fron,  the  use  of  testimonial  and  ci  cut 
stanual  evidence  as  the  basis  of  an  inference.  Autoptic  proferenoe  calls  for 
no  mference  from  the  thing  perceived  to  some  other  thing ;  and  in  this  sense 
but  in  this  sense  only,  autoptic  proference  is  not  evidence,  i.  e.  not  evidence  hi 
■o  far  as  evidence  implies  a  process  of  inference.  On  the  other  hand  it  i 
clear  that  autoptic  profer«nce  is  one  of  the  three  sources  of  belief,  and  that 
It  may  be  employed  in  litigation  in  order  to  convince  the  tribunal  of  des.ml 
facts.    It  IS  thus  evidence,  in  the  sense  that  evidence  includes  all  mode^ 

wWh  n  *^'°*'"'  ^^  "^'"^  "  ^'^^  ""y  ^"y  ^^°">  »»•«  tribunal  that 
which  will  produce  peinuasion.  It  is  something  more  than  and  different 
from  testimonial  or  circumstantial  evidence,  and  it  is  to  be  included  amon,- 
the  kinds  of  evidence  m  the  broader  sense  of  that  term.  The  due  annre 
ciation  of  this  is  of  considerable  practical  consequence  in  solving  one  o  the" 
problems  connected  with  a  jury's  view  (post,  §  11G8). 

-iii^-  **^"*  '^"""•=  '^''*°P««  ProfTMc.  Iway.  Propr,  uni,.. 
Sp^o  ReaMM  of  Poller  apply.  It  is  obvious  that,  from  the  point  of  view 
of  logic  or  probative  value,  none  of  the  limitations  have  here  to  be  examine.! 
which  always  affect  the  use  of  testimonial  and  circumstantial  evidence.  If 
we  offer  to  P~ve  that  a  man  was  of  negro  complexion  by  the  circumstanc 
th?,  fn.  .g",'"^"*''^  •«  ot  negro  complexion,  it  may  be  a  question  whether 
this  fart  .8  of  enough  probative  value  to  be  admissible.     Or.  if  we  offer  to 

r,'Z/l  L  "f*^*?  "^^  *  '^'"^*'  "°  *^«  "t^^'J-  tJie  ^t"ess  must  first 
appe«  to  be  so  qualified  that  his  assertion  is  worth  receiving.  But  Xu 
we  offer  to  produce  m  Court  the  man  himself,  no  inference  is  necessary  and 
the  restrictions  and  preliminary  inquiries  that  are  due  to  the  use  of  S^l^ 
stantial  ..testimonial  inferences  are  entirely  dispen,,ed  with.    llr^  l^Z 

^Zr  .  T  ^  °"  '"''^""^y  °'  P'-°'"'^^^«  ^»l"«-  There  is  alwav,  a 
ques  ion  a,  to  .he  relevancy  of  a  circumstance,  or  the  qualifications  o   a  ^  t! 

ness;  there  can  never  be  a  question  as  to  the  relevancy  of  the  thing  itself 
autop tically  produced  Add  to  this  that,  since  either  sJrt  of  evidence  test!' 
monial  or  circumstantial,  is  one  step  removed  from  the  thing  itself  to  bl 
proved,  the  production  of  the  thing  itself  would  seem  to  be  the'm^t  nl.^ 
and  efficient  process  of  proof.  If  the  question  is  whether  a  .hoe  is  fast^S 
IVuTJ"  1  r*t''  '^}^^'^y  °*  one  who  has  seen  the  shoe  oTtZ 

LTXrih  ».*  ^'"^  ^"  '""*"  ^"^  '^'  "•»"«'  «"  "t  least  be  no  i„o« 
satisfactory  than  the  inspection  of  the  shoe  in  Court.    Accordingly,  it  micht 

IZoToti"^'  ?"t"'*"  ''''  ""*«°~  -  *•>«  extama/quali  / 
t^^fZ  If  ;, '°J"''^1  °?r'  "«  in  »««e  or  a«  relevant  to  the  issue',  tl. 

fmn  Such  S.  .  T"*  ?  ^^'^  ''  P"^"'*^  ^"«  '^-•'^«dly  ^°  'h^-'- 
2.  CouS     ^  '         '        apparently  is,  the  principle  accepted  by 


isie 


"  "«>-"")  oHmAi  mscp^ 


otlier  word.,  by  inMLTion      w  T'^^.Ju'y  And  this  f^t  upon  their  o.n  i,       ■  ^  P'"'"* 
.llowed  to  l„Wth.  d;/e"„S;  JSti  f*";.''^-  »2'  »«  Cthe  Jury  h.d  been 

jnrjr--  pre»nc  of  the  pr«ticbility  of  a  tniJ„    *'*  X"^""""?  eridence  of  .  tri.l  i„  th. 
'•  n.e  question  involv^  «  •  pS.^  IfacT    x?""'."*.' "*^'"  d"t«nce  wittoot  .te..^ 

u.e  t.  "th,  -  the  end  and  aim  of  all  trials  at  l.«  7  '  o  P'"^  *''^  experiment  to  reach 
I'  ";V^«"«'J  *«  union  of  two  che,2L  tedte,  .K  /  tl^P"*  «P*'»»  "hould  dTfTer,! 
n.nt  M„«  the  jury  to  determine  the  true^ull  71  °''^''"'"'  •*"'•*  «"*  t"  ■«>  e^i" 
*<  lo  l^e  weight  of  a  gold  coin,  the  Xes^of  uL  ^^  '  "J"""""  •«>«•  «  a  ^ 

»  deed  can  only  be  determined  by  the  uw  ofarWflli!.^^  .  ""■  '"PP*^  "  'Iteration  in 
rot  jurors  be  permitted  to  use  such  .i^ »    "*'°"*'  •^wtance.  to  the  eye  ?    Whv  .hn„M 

"  I  Ant  airitDr  re«  in  sceoix,  ant  acta  r>fi.rtn. 
S^™  irritant  animoH  demise  pe"';^'*"- 

"^'""■""*™''"»P«f«or-(Ho«i„.J^'       .. 
8  llo2.   Snndty  XnatuiM.  «#  »-  ^ 

« »«. .  .-.Hfrt,-.  ^,1-rr.  --t^,l^£ 

»  See  the  aothorities ptl  t  im 
1847 
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execution  on  account  of  pregnancy;'  the  coroner'i  inquest  over  a  decease.  1 
person;  the  inspection  of  a  maimed  person  on  a  trial  for  mayhem;*  tlf 
inspection  of  one  pleading  non-age  or  infancy  ;•  and  the  Chancellor's  exami- 
nation of  one  protesting  against  being  kept  under  restraint  as  an  idiot  or 
lunatic*    Proof  is  often  made  by  the  production  of  a  person  whose  color  is 
in  issue;*  of  a  person  alleged  to  be  intoxicated,*  or  incompetent,*  or  to 
be  identical  with  another  person,*  or  to  resemble  another  person.*    Tools 
weapons,  and  other  objecta  connected  with  a  crime  may  be  proved  by  jiro- 
duction,'  as  well  as  the  clothing  or  mutilated  members  of  the  deceased."  or 
the  injured  members  of  a  plaintiff  suing  for  compensation.*    The  nature  ot 
goods  may  be  made  to  appear  by  the  inspection  of  a  sample,*  or  the  oi^ni- 
tion  of  a  force  whose  qualities  are  in  issue  by  material  instances  of  the  efl. .  t 
of  that  operation."    In  short,  it  does  not  appear  that  there  is,  in  the  nature 
of  the  process,  any  distinction  to  be  taken  as  regards  the  kind  of  fact  pre- 
sented  for  inspection.    Anything  cognizable  by  the  senses  of  the  tribunal 
may  thus  be  offered. 

Nor  is  any  distinction  to  be  taken  as  regards  the  mode  of  preaentation  hv 
the  party.  An  object  may  be  merely  set  forth  for  inspection,  or  some  exi^ri- 
mental  process  may  be  conducted  in, the  tribunal's  presence  ;"  whether  the 
mode  involves  a  showing  or  a  doing,  neither  is  in  iteelf  objectionable.  Nor 
is  any  distinction  to  be  taken  as  to  the  mode  of  iA$peetion  by  the  tribunal 
It  may  merely  employ  its  senses  directly ;  or  it  may  use  some  suitable  me- 
chanical  aid,  such  as  a  microscope;"  and  it  may  merely  look  on,  or  it  niav 
take  an  active  share  in  the  process  of  experimenUtion."  Nor  is  there  any 
distinction  as  to  the;>/ace  of  inapeetion  ;  the  thing  may  be  brought  into  the 
court,  or  the  tribunal  may  go  to  the  place  where  the  thing  is." 

The  discriminations  that  may  serve  to  forbid  this  process  of  inspection  by 
the  tribunal  are  of  two  sorts:  (1)  Independent  principles,  connected  with 
other  subjecte,  may  apply  equally  to  the  process  of  autoptic  proference; 
(2)  Limitations  germane  to  the  process  itself  may  forbid  its  use.  These  may 
now  be  considered  in  order. 


•  The  qoertion  ia  thii  cue  ia  rather  one  of 
a  compolwiry  exaaimttion,  and  is  therefore 
treated  poal.  {  1158. 

»  ^  '5?*-  '*'•'"'  "'  Strau  Mercella'i  Caie, 
9  Co.  Uep.  31  n;  1642,  Aiutin  ».  Ililliera,  Har- 
drea  40S;  1768,  Blackatone.  Commentanaa. 
III.  3»i.  ^ 

•  tiee  thr  authorities  oart.  |  IIS4. 

•  Pot.i  1154. 

•  Pott,  i  1180. 
»  Pm.  §  1157. 

•  Po$t.  §  1 158. 

•/lab-.  §439;  ;Mtt,  |  I1S9. 
»•  Ante.  S§  445,  451. 

"  P"',  H  1144,  1180,  1169;  ante.  |  445. 
"  1878.  Short  r.  State,  63  lad.  376,  380  (to 


dincorer  a  ring's  eiaaad  Inarriptfon,  the  jnrr 
were  allowed  to  examine  it  through  a  •  in^igin. 
fying  or  JBweller'a  eve«lai<a  " :  "  if  the  pi  e  irlaw 
in  queatioii  augmenlM)  the  natural  ixmeV  <>(  tire 
eve  to  (liM-orer  the  inm-ription,  it  di<<  th«  win.  Ii 
in  the  light  of  science  it  wa«  made  for .  miifit 
did  not,  no  liarm  was  dunr) ;  1898,  M,mt  >• 
HMKbard,  117  Mich.  »7.  75  N.  W.  93  (jii.ice  or 
inry  aav  examine  a  writing  with  micnwope  to 
detert  alterati...  I ;  1897,  People  r.  Connfiiiiino. 
IM  W  r,  24.  47  N.  E.  37  (the  judge  sllo«e<l  to 
lUaatrate  the  length  of  a  minnte  by  ukine  liii 
watch  and  marking  the  period  for  the  inrv). 
Compare  the  canes  Hted  ante,  ff  789,  79() 

"  See  the  preceding  instance,  and  uot,  SUM. 

"Pm*.  HI  161.  1162.  '^ 
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hi.  color  when  .««rtaini  wo  .irStLil^r  ;"T'°«  ^'^^  ?«"-»  =  t""  *' 
iiwpection  to  learn  hi.  coloTwouM  Iw  .?'*'"'' P"P°~  concerned,  an 
improper.  Thus,  hi.  l^Z^t  ^'n^  """T""'^'  ""'^  '»'«'«'"" 
not  to  .how  hi,  .tate  of  Sh-1„^L  ?  "''°'  ^"  race-ance.try,  but 
allowed,  in  the  latter  c«m  not    h«  V     .    '""V  "^  inspection  would  be 

.dmi..ibiiity  of  t^f^r;X^,::''i^'rr  '"'^"t^°"  *"« 

stance,  thi.  i.  the  real  question  ^^""'-    ^°  "  ^^g*  ""'"ber  of  in- 

releva:^'for  m^'^Ll';^;^^T:' ^  ^  -«««-  >'«  color  a. 

as  evidence  of  race  •  ^  '        '  "'""'  *°  '~"'^'>  hw/^X/oma^wn 

inh^;L'^ro?.X:^{rhrw;^  °;  ^"-'■'^-  "•  --  «'  bastard,. 

the  fact  of  rese.bla„ce\t  Jjn^^Sj^ThTcor  «T'*  '"T''^^ 
value,  the  production  of  the  child  for  th«  W.  ^       •"''""8  Probative 

blance  ha.  been  treated  a.  prop^r^  '  **'""'  apprehen.ion  of  the  rcem- 


JwembUncB) ;  1.70,  Reiti  r.  StMe   U  M    i*T 
Mme);  1878,  Sute  „.  n«iifo«h48  I.  I,  !J 

«hibit«l,  to  .how  reSembtaJJ.)  •  lU"i«"'' 


White.  7.  N.  C.  175"""?;^^  .1;^'  ^^^''^Jij^ 
todeeermine  it.  parent.^  hr  it.  «,lor)' Iftj? 

nii«,l  hlood,  I  do  not  m  hot  th«  ih«  f«t  mar 

&'-rcn-'sin7.^sS^' 

(inspwtion  of  an  illewd  .I«v.'.  ™  i  '  • 
iJlowed).  "'wgwi  aiave.  complexion. 

•  l»«l.  Daniel  ».  Gov.  23  Ark    ^n  m  i.i.. 

«hibit  her  bare  feet  to  tlir  jury ). 

*  ■<»(»,  S  168.  '    • 

Jl  P»c   976   as  Par    719-    la«i   D-  u     V^'*'*' 


S!°.     ,-£„*•"  """■riaire);  1877.  Wariirk  >       TmiI  "Ai"  u*  '"'T'  "  """"n.  cited  imK  |  i|ga>. 

Scott  .•  Donovan.  IM  id.  37^  »8  N  R  Ml' 
(l«t.«lv:  child  allowed  to  hTeihiwied  wki 
«"  "d»tincti„n  aecordinr  to  w")  ISmT'Ii 
manton  i..  Ham.  ,38  N.  II  108  US-  liiwV  «.  ?" 
J.  Saidell.  70  id.  174.  «  Z     3^,'^,^^? 

Nr  «*•'.?*'  '»".  State  .,.  Wowinfr  « 

i' stT  «"??.7  r^m-  ;^9  '!.ro.r 

onnd.  (vM   t  nail       "•  **•  **^'  "■"  """er 


im'i  ehli,!  .•„"  ^•-  ^'^  ***  (""'il-itiou  of  dSfend! 
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(3)  A  penon's  apptanntt,  h  evidenee  of  agt  (tot  esaropla,  of  inftncy,  or 
of  being  under  the  ag«  of  consent  to  intereoune),  is  UMmlly  regarded  as  ^.l. . 
▼antj*  and,  if  so,  the  tribunal  may  properly  observe  the  person  brouulu 
before  it.^ 

(4)  A  person's  apptaranee  and  behavior  is  relevant  aa  indicating  his  in- 
toxication," or  his  lunacy,*  or  even  his  competency  as  a  workman;'"  and. 
may  therefore  lie  learned  by  the  tribunal's  direct  observation  of  the  person. 

(5)  Wiiero  the  identity  of  one  person  or  thing  with  another  is  in  iaaue,  the 
features  as  obsurvable  by  the  tribunal  are  relevant" 

(6)  The  pruent  condition  of  an  object  offered  may  not  be  the  same  an  at 
the  time  in  issue,  nor  so  nearly  the  same  as  to  be  proper  evidence  of  jt« 
former  condition  »;  accordingly,  autoptic  preference  is  allowable  only  on  the 
assumption  that  the  condition  is  the  same  or  sufficiently  aimilar.** 

(7)  £xperimeiU»  to  show  the  quality  or  operation  of  a  substance,  a  ma- 
chine, etc.,  are  often  excluded  because  of  the  dissimilarity  of  circumstances 
or  because  of  probable  confusion  of  issues ;  "  and  for  this  reason  tho  exhihi. 
tion  of  such  experimenU  before  the  tribunal  may  of  course  be  forbidden." 


*  AhU,  I  tSS. 

*  Eng.!  1558,  LMriay  v.  Muk.  Csrr  63' 
(pcnoB  adjiHiffad  "  br  liwuMtion  not  above  th« 
M  of  15  rean");  1.586,  Wood  r.  Wngemao, 
Toth.  ■»  ("riew  of  th«  body"  had  bv  C'hao- 
«llor,  to  rtatermiiie  infaocv);  15M,  Abboi  of 
Hlnua  MercaUa't  Can.  9  Co.  K«p.  31  a  (plaa 
of  Duo-affi;  tha  writ  wa*  a  Mwn  fiiriat  "ot 

Er  aipectam  corpori*  >ni  connure  pi>t«rit  pna- 
■.i*  juMicii*  DOitrii  ai  pnedii^toii  A.  nil  plena 
•tatU") :  U.  «'.  .•  1899,  Jonea  r.  Bute,  106  <••. 
a«5.  34  8.  B.  174  (npe  of  |rirl  of  IS  ymrt; 
the  jory  allowed,  in  determining  whether  she 
had  cepacitv  u.  .anient.  "  to  take  into  coueidara- 
tiou  facu  diieorereil  by  their  own  obeervation 
of  the  girl  hernlf"  in  court):  1898,  Com.  e. 
Hulliii,  170  Maa.  433,  49  N.  K.  612  (appearance 
of  a  girl  Mid  to  be  under  16,  allowed) ;  1900, 
State  V.  ThompM>n,  —  Mo.  —  ,  55  8.  W.  1U13; 
M.  r.  Lawa  1889,  e.  340  (on  a  ditpata  an  to  a 
child*  Me,  the  child  "may  be  |»adDoed  and 
•xhibited  ") ;  Lawi  1883,  c.  375,  {  9  (aimllar.  on 
a  charge  of  aelliag  flra«naa  to  a  minor) ;  1851, 
State  r.  Arnold,  13  Ired.  164,  199  (whether  a 
defendant  waa  ander  14;  inapeetion  allowed); 
IS88,  Hermaiu  >.  State,  73  Wia.  948,  950,  41 
H.  W.  171  (whether  a  girl'*  appearance  was 
■ader  91 ;  inapeetion  allowed). 

In  Indiana  and  T*>i«  bo  con*idaratioo  of 
appearance  a*  eridenc^  o."  ag  ha*  been  forbid- 
den on  the  ground  of  |  )I«8,  peat,  where  the 
authoritie*  are  eoUecte). 

•  1794.  Walker*  Trial.  93  How.  St.  Tr.  1154 
(Mr.  Justice  Heath:  "  He  ha*  made  hinuvlf  lo 
exceedingly  drunk,  it  is  irapoaeible  to  axamina 
him  ") :  and  caae*  cited  ante,  {  93V 

*  The  authoritie*  are  collected  peat,  |  1160, 
where  the  anbject  i*  eoo«idei4d  from  another 
point  of  view. 

M  1885,  Kritb  r.  N.  H.  «  N.  Co.,  140  Maaa. 
175,  180,  3  N.  E.  98  (appearance  of  emploree  on 
the  atand,  allowed  to  be  eooiideitd  a*  tSteiiat 
hi*  competency  for  hi*  dutiee).  ^^ 


1S«0 


»»  1669,  R.  ».  Baekworth,  1  8ld.  377  (perjurv 
in  b  cauae  inTolriag  the  birth  of  a  pnethunj.uM 
child,  *aid  to  have  been  falaely  prH'un'il  hv  ih* 
mother  from  another  woman ;  the  dplivpfy  <i( 
tha  child  "wa*  pn>v*d  by  tha  >'irrniiii>r«uif« 
n*nal  in  such  cawa,  and  alio  by  mark*,  and  the 
child  being  in  court  wo*  etripped  auil  nhoHn  ••)■ 
1599,  Abbot  of  Strata  Mercvlla'a  Caw,  »  Co.' 
Rep.  30  (a  penmn  aaid  to  be  dea<l) ;  ;)  HI  ('„p,. 
339;  1743.  Aaneeley  p.  Aaglmwa,  17  How  St 
Tr.  1139,  1182;  1K:3.  H.  r.  *  wtro  (Ti. hlwme 
Trial),  charge  of  C.  .1.  Cuckburn,  ixiuim:  U. 
C.  Hr.  1894,  I  139  (Court  may  oriirr  iiiovuMe 
property  brought  into  euart  to  detcnnine  iu 
Identity).  Compare  the  principle*  afleciiuc 
IdeiitiScation,  ant',  |  413. 

For  the  identity  of  animal*,  aee  I'li/ra,  thia 
ieetion,  and  /M^,  I  1161. 
J»  The  principle*  are  asplainad  u.u»,  f  437. 
"  1892,  French  i>.  Wilkinaon.  93  Midi  321, 
M  N.  W.  530  (limb  Mtten  br  dog;  exhlhiiion 
thtae  yeara  afterward*,  forbidden,  the  Mmen«« 
of  condition  aol  being  ahown);  1898,  State  r 
Ooddard,  146  Mo.  177,  48  8.  W.  82  (d>«'r  of 
rooan  of  homicide,  not  changed  in  c»ii<liii<jn, 
admitted);  1878.  King  r.  R.  Co..  72  X  Vfi07 
(broken  hook  with  croee-crack*.  nhown.  tlix  iron 
being  in  the  eama  condition):  1903,  Wallier  a. 
Ontario,  —  Wi*.  —  ,  95  N.  W.  1086  (plm-e«  of 
a  broken  bridge,  two  year*  after  the  lireitk, 
allowed  to  he  ahown,  alter  teatimonv  to  the 
aamenea*  of  condition);  aad  caaes  cited  piai, 
t  1164  (jury'*  Tiew).  The  following  ruline  ia 
anwMind:  1870,  Jaooha  ti.  Dari*,  34  Md.  204, 
908,  916  (whether  rail*  and  *hingle*  had  beMi 
injured ;  the  rail*  and  ahingle*  not  allnwcid  to 
be  ahown,  bacaoae  tliey  coald  not  be  '  received 
a*  taatimoay  to  prove  or  diaprove  the  fact  *( 
Injury  done  to  them";  a  eiognlar  aboae  af 
lannaga). 
"  Antt,  1 445. 

»  8«e  nMt,  f  1160,  for  an  additional  ream 
fbrMclMion;  aad caaas dtsd pM(, 1 1163. 


HllM-llMJ  HCiron)  I0»  HmUTASCT.  ,„„ 

1800  (?),  Lord  Sldom,  in  TwIm'  Lltm.  I  3iu.  uvtn.     , 

-o.  n.M  (I  did  iik.ihMco«rti;.  iiJ'^=wl^.^;ir-  c»'«.«  J-ti-  »r  Ih.  C«n. 

dog,  which  tb«  d«f«iidMil  had  -riJn Ttw!!^?,  .  •"'""  "••  '•*  »''•  McoWfT  of  a 
•M  b,«.ght  into  eoort V;.d  plj;  oXubta  ijllST  i*^;'  °'  'll**"^  .«l  th.  do,' 

-id.  U  I  would  .llow  h.r  to  goTio^  i^^'wuiCT'^'  '"/•»'•'»»• 'o—H  ^d 
thlDgth.!  would  d«eid.  th.  e.^  W.F.I.  ^  '  ^  ""*"»'"  ••■•  "»«'««  "y  •oin»- 
^i  forward  toward,  th,  ^l^^.,.  ^^^^  ^^Tlt'  "  •*-  ""•  «"  •«  ^  -d 
•arag^lookingdoginrtautlyralMd  Itllf  „n  ...\^^'.    "'^'  «»"•  •»«»  kiw  m. I '    Th, 

BiU,.  «...  «.d  fci»  „.  -  dJ!:d^.  «!:2/..i'  "»•  '"""  '  '^W.    Tho-  wS^  .tC 

hSautopr^^,e^^„"^i  l";!*""  >ndependent  principle  that  maj^rt 

not  to  criminate  him«,irra  JSateS^t  tm^^^^  of  a  ,^^,^ 
or  it,  members  in  court  depend.  whollvTffMf  "?**?""'°  "'  ^''  "^^ 
also  the  question  whether  TZ^flaZ  ft  l'^  / '•  '•""  P"'"**^'  *> 
pelled  to  exhibit  it  to  the  iuiV  or  2f  ^T*  ,  '  ^''^  '"J""^  ""^  »«  com- 
privilege;,  a.  al«.\t  p^S; of  g^^^^^  one  of 

of  ordering  an  inapecUoS  in  a  sL  fofTvo^  *  ^"*  1^"/!^^ 

§  1166.   anadxT  lnd.p.ad«.t  Vh!  .  ,  ^""""^  °'  "npotency." 

H.L.,,  Photo^pi  .rr^!r^?r  T'**-.'"  '"^-'•«  (■"-writing. 
resulting  in  thTpr^biS^t  of  a^ik  W  ''"'^'"'  P"°"P'«'  '""^"^ 
for  it,  L.  need  Vo  beXTriminatSrirw  "''  "  ^T"''"*  '=°'"J'»'°" 

View  in/olvea'S^tlVaXTttVea:^^^^^^^^^ 

graphs,  raodd,,  maps,  and  the  like,  by  a  wZ,.  L  meLlvIL  °   ^*"'"- 

tesfmony.  and  doe.  not  concern  th^  p«i.rprrdple"  rl  Thtr^?  ^^^ 
-y  dec.de  by  inspection,  in.tead  of  the  Juri-  aluil'^ft^^^^^^ 


\  Pot,  I  s  J65. 
■  Poi*,  i  S830. 

;  ^0*. }  aooi. 

•  P'»l,  {  JIM. 

•  /'««'.  i  ISO*. 

1877.  Com.  ,.  Scott.  i»  Maw.  m.  m. 
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functions  of  judge  and  jury.^  (6)  The  rule  of  Primarinesa,  i. «.,  that  th.- 
original  of  a  writing  must  be  presented  autoptically  to  the  tribunal,  unless  it 
is  not  available  for  production,  involves  a  different  question;'  for  tlieru  tli- 
question  is  whether  tlie  original  writing  must  be  presented,  while  here  the 
only  question  is  whether  it  711111/  be,  and  the  answer  to  the  latter  question  has 
never  been  doubted.* 

3.  UmiUUon*  germane  to  the  Prooeea  itaeU  of  Antoptio  Proference. 
§  1157.  Unfair  Prejudice  to  an  Aoouted  Person  (Bxbibition  of  Weaponi, 
Clothee,  Wounds,  etc.).  Tlie  autoptic  proference  to  the  jury  of  the  weaiions 
or  tools  of  a  crime,  or  of  the  clothing  or  the  mutilated  members  of  tiie  victim 
of  the  crime,  has  often  been  objected  to  on  grounds  of  Undue  Prejudice  (jjost, 
§  1863).  The  nature  of  this  supposed  prejudice  is  illustrated  in  the  follow- 
ing passages: 

ima,  Piclon-»  Trial,  30  How.  St.  Tr.  4.57,  480 ;  the  defendant  was  charged  with  inflicting 
torture,  as  Rovernor  of  Trinidad,  upon  Luisa  Calderon,  by  first  tying  the  left  foot  and  rigiit 
hand  tojether  behind,  and  then  suspending  the  body  from  the  ceiling  by  a  puUey-mpe 
tied  to  the  left  wrist,  so  that  the  weight  of  the  body  rested,  tlirongh  the  right  foot,  on  a 
sharp  wooden  spike  in  the  floor ;  Mr.  (Jarrow  (to  the  witness  Luisa)  :  "  Is  that  a  faitliful 
description  of  it  V  "  [showing  the  witness  a  coloured  drawing].  Ans.  ••  Yes,  very  g«,d 
indeed  " ;  L.  C.  J.  EUeuborough  :  "  I  do  not  approve  of  exhibiting  drawings  of  this  nature 
before  a  jury  ;  and  I  shall  not  permit  it  till  the  counsel  for  the  defendant  has  seen  it.  I 
have  no  objection  to  your  showing  a  description  to  the  jury,  but  the  colouring  may  produce 
an  improper  effect  [The  opjiosing  counsel  consented  to  iU  u.se.]  The  jury  will  consider 
it  merely  as  a  de.scription  of  the  situation  in  wVich  she  was  placed;  whether  she  was  jus- 
tifiably so  placed  is  the  question  between  ■  ."  Mr.  Garrow:  "  I  have  one  to  which 
there  can  be  no  objection ;  it  is  a  mere  penanJ-ink  sketch."  L.  C.  J.  Ellenborough .-  "(i.n- 
tleinen,  you  will  consider  that  as  a  description  of  the  position,  which  we  can  easily  uiid.  1- 
staiid  from  the  words  of  the  witness.  Nobody  wi,5hes  that  any  improper  impression  should 
be  made  by  that  drawing ;  it  is  only  to  show  the  nature  of  the  process."  When  the  coun- 
sel for  the  defence  afterwards  complained  of  Uie  prejudice  thus  created,  Lord  EUenborowjh 
said :  "  That  you  must  attribute  to  me,  or  perhaps  to  yourself;  for  I  distinctly  asked  you 
whether  you  would  conse-t  to  their  exhibition,  and  on  your  concurring,  I  cautioned  tlie 
jury  not  to  suffer  their  minds  to  be  inflamed,  but  simply  to  look  at  the  representation  of 
the  position  of  the  prosecutrix  in  order  to  understand  the  testimony  of  the  witness  " 

1820,  Ing^'  Trial,  33  How.  St.  Tr.  1051,  1088;  the  "Cato«treet  conspiracy";  high 
treason ;  the  defendant  claimed  that  he  was  ignorantly  drawn  into  the  movement  and 
did  not  know  of  the  specific  murderous  designs  of  the  leaders.  A  constable  produced  the 
conspirators'  weapons.  '•  Are  there  now  placed  upon  the  table  the  things  which  were 
taken  m  Cato-street  1"  "  Yes."  —  "  You  gave  us  an  enumeration  yesterday  of  thirty-eight 
ball-cartridges,  firelock  an.l  bayonet,  one  powder-flask,  three  pwtols,  and  one  sword,  witli 
SIX  bayonet  spikes,  and  cloth  belt,  one  blunderbuss,  pistol,  fourteen  bavonet  spikes,  and 
three  pointed  files,  one  bayonet,  one  bayonet  spike,  and  one  sword  scabbard,  one  carbine 
and  bayonet,  two  swords,  one  bullet,  ten  hand-grenades;  [two  fire-balls,  nine  hundred 
and  sixty-five  ball  cartridges,  eleven  bags  of  ^anpowder  of  a  pound  each;]  I  do  not  see 
them?"  "Here  they  are,"  producing  a  bag.  — "We  must  have  them  on  the  table." 
They  were  emptied  out,  and  the  jury  inspected  the  various  articles,  the  hand-grenades 
being  broken  open,  and  other  weapons  displayed.  No  objection  was  made  to  this  pro- 
ceeding, which  was  taken  as  a  matter  of  course;  but  the  counsel  for  the  defence,  ilr. 


'  Post,  f  2550. 
•  Pott.i  1179. 


•  Except  for  the  considerations  referred  to 
m  notes  1  and  3,  tupra. 
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Adolphug,  thus  referred  to  it  in  his  addrpu-  ..  v     1,       ,^    , 

.  sort  of  mechanical  effect.  I  do  nonra^to  Iv^.n".!  "^  '^'"  ""''=''  ''""''"*''  »I''»y 
ii.S«;  but  you  have  had  a  display  of  vi«iWe  obw,  „ikl  """"f ''""""  »»  7°'"-  ""derstand- 
IU.S.S,  have  been  put  before  you.  to  the  e!.d  C'thu  ,'  "f  ""''"^''  «»'"■  ■""»  blunder- 
...un's  mind.  'How  should  I  like  to  have  thil  s^r  'f  \V  '^  ""^  ^^  "*=''«'l  *"  ^^ery 
should  I  feel  if  this  were  applied  to  my  cILX  -  a„d  thaf' J^^  '"'  -  ""  ^"""'  '  """^ 
.h.t  H  that  the  individual  feeling  of^ach  mJn  mav t 'l«  k""^  "tair^asel ',  and  ao  .„; 
«uc.,.ty,  -  may  make  him.  through  the  medium  nfM!^  ^""  '"P*"'*^  '""^''^  '">« 

H,,,rehensio„  of  danger,  think  ?hathrconTemnSl°*\'*:'°''"' '''*'■•*'' °'  ^'°''^"«'  ">• 
conlJ  o,«rate  on  a  town  filled  by  a  mTorof  1^;^.  'k^^'"°°  °*  ""P*'^^''  """"'"■y 
ofoverwhel„.ingtheempire.  mV  to  ^Ld  .  yi^^'C^  \''°"''' «"«  ">«  ~ 
n.v,.r  produ.-e  a  verdict  contrary  to  the  evidence  of  fa^f^'  l7  yt  .^  "°"""''''  '""'  *'" 
rol.  „f  a  ,„an  who  ha.  been  stobbed  or  murdered  tS  like  H  'tt"'"^""^  ""  '''°<^> 
8cs.io„s,  where  we  see  a  witness  pull  out  son/e  eWfc  \  ^  '/'"''  P"""^*''  •"  ^''"y 
the  person,  to  produce  conviction  through  the  medtm  ^r'^""':^"''  '^'^^'^  '"  ^'°<"1  °^ 
trust  to  description,  but  rely  upon  d  spVv  Thlt  T  l''°T''"''"°"-  '^'"'7  d"  "o* 
these  arn.s."  '     P""  ""P'^^-     ^hat  is  the  effect  of  the  production  of 

1S56,  Air.  Datid  Paul  Brown,  in  "  The  Fornm  "  II  4is  .»;,•    , 
vooate  .8  recounting  the  storv  of  a  c««.,e  ceVeArrof  18U  .^^  J'    f™"""  Philadelphia  ad- 
lov«r,  of  the  woman  he  loved):  "  During  thTooul«tf'M.''T'"J'''''  ^^  "  <l»«PPointed 
which  is  entitled  to  notice.    When  I  fi  s?  caUed  uln  f ,  "*'  ""'"'  "^  ""  °«<'"^'«"« 

me  with  some  of  the  prominent  details  I S  hCh  '  P:'*",'""-' "f**'  ^e  had  furnished 
time  of  the  blow.  He  said.  •  in  bllck '  iSvtd"  fh  1  '  t"^"^  '^'"  ^'"''^'^  "'  ">« 
been  white.'  Upon  which  the  prisoner  turned  hi  L  ""^  ^''f  "■""  "  ^^e  dress  had 
that  could  make.    The  replv  was  '  Vn  .liff  •     ^  '■°''"'^'  *'"^  »«k«d  what  difference 

siderable  difference  in  resStTthe  offe  t  ;^^^^^^^^^^  'Z'^'°  your  offence,  but  a"o„ 
the  garments,  which,  no  dJrubt.  will  be  rIsorLd  ^  TT  *  ^"''-^  ^^  "'«  «hibition  of 
The  black  dre«  was  presented  b^  the  urv  th  ,  "^  "^  "P°°  *•■"  *""'  "  turned  out. 
pointed  out;  Imt  no  stain  was  observable  .foT^oit  ?"  P'""''"™^  'hfoogh  the  bosom 
they  went  further,  and  produced  sonS'rewh  .]''"'  ^'°^'""'^-     ^t  last,  howeve" 

graph  of  a  young  girl  alleged  to  have  been  cruelly  munLd  w«  '  •  f°"  "^  ^''^  P"'"'"" 
to  excte  the  pity  of  the  jurors  for  the  unfortunate  ^ctim  nf  »h^  ""  "■  '''*''""'^-  ^a'^^'^ted 
.njriy  to  excite  their  prejudice,  against  the  tensed  rll   ""'"'!' "'"'  '=°"«''P'>nd- 

d.t>on  of  the  corpse  waa  irrelevant  to  the  Hutes  of 'f  J^  ,k"°'""*"'«  *''^'  *•»«  <=°°- 
which  counsel  may  go.  in  opening  a  cZ  to  a  ^^  .  "  ""^  ""'^'J  ^lie  extent  to 

regulated  by  precise  rule.     The  Court  ^  ^  V/,^'  .''*""°'  '"  *«  ""»""•«  "^  things  be 

restrain  unL^icense  on  tie  pa  rofc:Ltl^":dir"' ^.^ 
pro8ec,,ting  officer,  instead  of  exhibit?„/Z!^L"H;^'''«.!''«J"'y-  •  •  •  But  if  the 
calculated  to  excite  the  .vrnpathror  Sof  the  r^    .     ^"tf^'^  ""«  ^"""^^  '-  'enns 
exception  would  lie  to  a  ref  ufal  of^heSrt  to  „Sre  Tt '??.'"'  "^  '''""""'  *^"'  «" 
8on,il,le  niference  that  a  jury  dealing  with  the  Irntl  i  «  "e'ther  a  logical  nor  a  rea- 

senses,  ,f  judiciously  employed,  is  obviouslJ  enti«S't„  Ij"'^   r'^"""."  ^^"^^'^  ♦"  ""e 

taken  not  to  push  it  beyond  its  legitimate  extent     XtST"^ ^'1^''  "^'^  •""^'  ^e 

he  remote  provinces,  are  grievously  00^^  nrei'nH  "1"*!°^  j"^'°«°'  ««PecialIy  in 

...fe,  a  bludgeon,  or  a  bur.ft  piecS  rTg  nJ/ZSlVh'^  the  production  of  a  l.lo'ody 

.-.  the  sympathies  Of  the  ju..  lead  tt£  :Xrtke^-r^^^^ 
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manner  thew  articles  are  connected  with  the  criminal  or  the  crime;  and  they  c.„,.. 
quently  run  ..o  .hght  n«k  of  arriving  at  conclusions  which,  for  want  of  some  li,.if  i ' 
evMence,  are  by  no  means  warranted  by  the  facts  prored.     The  abuse  of  this  kind  ,f 
dencehasbeena  fruUful  theme  for  the  satirists,  and  .nany  amusing  illustration,    f,, 
e(T..ct  nnght  be  c.ted  from  our  best  authors.     .Shakspeare  n.ake.  Jack  Cade's  nol  "l  tv  , 
on  th,s  foundation  ■  for  Jack  Cade  having  ass«.ted  that  the  eldest  son  of  K.huul  M    , 
timer,  tarl  of  .Mnrch, '  was  by  a  be„'gar  woman  stolen  away.' '  became  a  brickliver  wl,.',  i  " 
oame  ,o  age.'  and  was  his  father,  one  of  the  riotnrs  co„H,L  the  story  bTsayir  •  S       ! 
made  a  chjn.ney  in  my  father's  house,  and  the  brick,  are  alive  to  this  day  to  testify  t  '     . 
therefore  deny  .t  not.'     Archbishop  WhaUOy  _  who  make,  use  of  the  above  a    1'       ,' 
h.s' Historic  Doubts  relative  to  Napoleon  Buonaparte,' -adds,  '  Truly,  this  evi,le,,.  r 

inctd",7"';r-'  r'''"-'  r^  r!°'  '^  ""^^ "'  m^'inou.,  u  you  disco;er  an,  ii;  ; 

incredulity,  they  trmniphantly  show  the  very  house  which  the  ghost  haunte.l.  the  i, le  ,    , 

Ithi'^eSr' '•' ""' '"  '""'""'• ""'  ^''"^  •'^«"  '^«  '"»»'*'"-  "^  the'pein :;:,:' 

1«77.  Scin/illa  Jun,,  .58:  "  What  is  called  'real  evidence '-  mostly  bullets  bad  fl,  ri, 
and  old  boots -is  of  much  value  for  securing  attention.     This  is  tW  v  n' w  .e,  : 

exhibits  prove  nothing,  -aa  is  generally  the  case.    They  look  so  solid  and  in    ,     , , 
that  they  give  stability  to  the  rest  of  the  story.    The  mind  in  doubtever  tur^to    .  ' 

welUhat  th  '7m        M^h  ""'u-  "",  ""^"""'"•^  »  '^"'"'^^  f™™  "  '»«  ^t  wood  kn  ^v 
well  tha   the  idol  could  do  nothing  for  them;  but  it  enabled  ihem  easily  to  realize  ZZl 

Egyptian  of  old.     I  have  seen  a  crooked  nail  and  a  broken  charity-bo-x  treated  ,vith  a 
the  reverence  due  to  relics  of  the  holiest  martyrs."  > 

The  objection  thus  indicated  seems  to  be  twofold.     First,  there  is  a  naturil 
tendency  to  it.  er  from  the  mere  production  of  any  material  object,  and  with 
ou     urtlu^r  evidence,  the  truth  of  all  that  is  predicated  of  it.     Se;ondIv       • 
s.ght  of  dead  y  weapons  or  of  cruel  injuries  tends  to  overwhelm  reason  a,„l 
to  assocuue  the  accused  with  the  atrocity  without  sufficient  evidence.    Tl, 
objecuon  in  its  first  phase  may  be  at  least  partly  overcome  by  requiriu- 
object  to  be  properly  authenticated,  before  or  after  production ;  at^d  tl,"  t 
quirement  is  constantly  enforced  by  the  Courts.*    The  objection  in  its  s.c„„.i 
phase  cannot  be  entirely  overcome,  even  by  express  instructions  frotu     1 
Court,  bu   It  IS  to  be  doubted  whether  the  necessity  of  thus  demonstr  t  ^ 
he  method  and  results  of  the  crime  should  give  way  to  this  po^sib.litv  ."f 
undue  prej.,d.ce^   No  doubt  such  an  effect  may  occasionally  and  in  an  extr;,,,.! 
case  be  produced;  and  no  doubt  the  trial  Court  has  a  discretion  to  pi"  t 
the  abuse  of  the  process      But,  in  the  vast  majority  of  instances  where  .s„cli 
objection  IS  made,  .t  is  frivolous,  and  there  is  no  ground  for  apprehe.i.i.,„ 
Accordingly,  such  objections  have  almost  invariably  been  repudLted  by  the 

1  The  great  ilramatist's  example  will  occur 
to  every  one:  "See,  what  a  rent  the  envious 
Casta  made!  .  .  .  Here  is  himself,  marred  as 
you  sec,  with  traitors."  For  tlie  extent'  to 
which  the  Homan  advocates  developed  this 
nictliod  of  tempting  emotion  to  overwhelm 
reasc.n,  see  Korsyth's  Horteiisius  the  Advocate 
3d  cd.,  S2,  96.  ' 

•  This  necessity  is  further  discussed  in  coii- 

H!',",','/*'!!.', ""'/,';'*'  for  Authentication  (,««(. 
8  2130).     The   following    examples   wiU    here 
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SMffice:  1898.  Parrott  i>.  Com.,—  Kv  —  4: 
.S.  W.  452  (club  used  in  killing,  rc<Miirc.i  i,,'  |,e 
authenticated);  ISSiMVople  r.  Urned  ;\  v 
445  451,  452  (tools,  offered  with  connini,"' 
evidence).  "■ 

'  To  the  cases  following,  add  thos t,;\ 

aliove,  and  also  cert.iin  of  the  photograph  ,i..< 
cited  ante,J-92:  A'n,..-  1722, "k.  c.  I!.L.„  i,. 
Ilow.  St.  Ir.  42  (murder  hv  sho^itir,-:  -i!.- 
clothes  [of  the  deceased]  wvrc  pr..,liuv,l  ,„..| 
Ijy  the  hole  in  the  waistcoat  it  iij,]jeared  tl;.it 
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§  1158.    Xrnfair  Prejudloa   to  ■  cmi  n-#    ^ 

llOiM   647,  82N    \V  -iQQ  ,:     '•"'^   'l   '  ""'fwii, 
All     i«.>   /'•  •'"":•    '"B*.  ("111,    ,-.    Itiirke     19 

<niiif>r  hl,^™!..  .....i._  1  ...      •   '■••V'>  f'.   U.  95 


lipwouml  given  by  the  pi,tol  nnder  th«  ri,,!,. 

.:.re.i»wl);  liiirton  v.  .State  ib    lOH    i«  i    oL"- 
■      f  .'h     ;      *'*  (P'xtol-ball,  take.,  frn,„  t  e 

;aMt,..i.vec„„tai.;^u;^^y'r:«;:'ir 

us-     i.  ('"'fF'"-    '""I"    Cxhihite,!     ;      ";,/ 

I1S2,  IVii  lie  r.  Hope,  62  Cal  Ml   oni  ,i        ■     ." 

the  ilifericlaiit,  and  K.  |)    .|,ourn  »r,7K     •  ' 

ti.-ir  re,,«e.„):    ,893.  lV;.p  e  T    Juie"  'is"? 

.«.  CM.  .1.1  I'ue.  791   (n..!r.1e       ve,"^,  ^^    ',; 

i;;»iil  5')7  B'i  i>nn   nil  /       'e"P'e  r    .SiiHirati, 
i'll-e,!  to  be  placed  l.e^f^e      e        v    ,    ";  ^i; 

i-.';-ta;:,/r^^^--'^'ti3 

.".'  the  ueepinK  -"other  of   he  m„r.le'"d  Zto 
:;    bum  IS  nii.i    „»,..    ..»   ...    ""'"'afKot 


« hihitedl ;  .893   |.ai„ter  e.  VeoX^r^lli  ^'.V 

:r^t:^:^,-j^tt':5i^^ir,/rS 
^•r«a.^h??u.^'iJ^bit:^  ;i9i;r,^';t-''r 

I'l'-.   IM  lU   162,  65    N    E    lao  a  ,•  V 

ol..thi„g  won.  l/fh'e  f^elt'^mlliirmV 
Anderson  e.  State.  U7  id.  V«   46  N  'f  *<2/,' 

13, 


•^.  I'eople,  6  l>„rk.  Cr    (■    i«'  '«f' ".inline- 

cl..thjn,  exhibited,  =^i7•^  K"  ;  it^'  ^ 
^1  619  (InirKlar-H  t...>l»  shown);  ,V  C  I8-V 
State  u.  Mordecai,  68  .\.  ('.  207,  2 1.)  (bur,:  •,;,  ! 
accompl,ce\s  stick,  exhibit,.,!,  .v  '.''"riV 
f  I  ,t  '■•  ^•T-""'"'  *°  >^-  f"  3*1  387,  19  S  E  ?6 

Kn ."/  ""'^%rit"^  iack  ,';;i,;^,e'r« 

464   83  V   U-  V^.l  ,  ,"'"  "■  •^•"Cllls.  13  S.  a 

p"so«  exblliteTf  •  7?''''  "'"'  '•''"'"  "f '««--««lted 
?9  ■?4'n;'''tt564'T5  •s'\^'I'^S"r'--1'''«'- 
..e«',  ri,«  a„d  •verte.':;a,Txh  i  e  T'?^/  ! 
?el.fh       '?■'■•   ^'•■*"'-    '•''    Tex.  App.  277    280 

St^  fn"  d'^^oT^';/?*'""""') :  "883.  Ilirt  ° 

.1  em  ■•) .    ^99 'T,„/"-'   "•'S'l,'  •»   «ff''..ted    Sy 

-     49  S   W  •  ■  9«'!"""  "•  ^'»".  -    Tex.  Or 

hro;,lt   i„'\o  testi'™''?n'  ZY^r""-  "•""•"" 

^e,nJl..edcondiS'iha;''.,:?t^dtuI^J:i;), 
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REAL  E\'IDENCE. 


[Chap.  XXXVI 1 


tlie  exhibition  of  his  corporal  injuries  by  one  suing  for  compensation.'     Tln^ 
objection,  like  the  preceding  one,  assumes  that  there  is  a  double  risk;  tl 
jury  may  lieedlessly  conclude,  it  is  thouglit,  «rst,  that  because  the  injur)  ,. 
l«rfectly  patent  therefcire  the  defendant  is  to  blamo  for  it.  and,  secondly,  tli,!: 
since  the  plaintiff  is  truly  in  a  pitiable  plijjlit.some  one  at  least  sliould  be'fmi,,.! 
to  compensate  him,  and  the  defendant  rather  than  any  one  else ;  butii  of  tlii'>, 
risks  beinfj  particularly  great  in  actions  against  a  corporation  or  a  mon.y.Ml 
individual.     No  doulit  there  is  in  such  cases  a  constant  tendency  to  rond,  > 
verdicts  against  defendants  regardless  of  proved  culpability;  no  doubt  i\u 
danger  is  of  greater  frequency  here  than  in  the  preceding  class  of  cases ;  an,; 
no  doubt  tlie  trial  Court  has  a  discretion,  which  it  should  firmly  e.\erci'so,  i  . 
prevent  tlie  abuse  of  such  a  mode  of  proof.     But  it  .seems  too  rigorous  to  Im- 
bid  a  party  to  prove  his  case  by  the  clearest  evidence;  and  a  jury  whi.  i, 
through  violent  prejudice  would  not  be  restrained  by  the  Court's  instructiin 
would  projiibly  give  way  to  its  prejudice  even  without  this  evidence.     11, 
Courts  impose  no  prohibition,  except  so  far  as  the  discretion  of  the  tri.d 
Court  nif^    prevent  abuses.* 

tiff's  injured  llmhs  cxhiliited);   189.1.  Citlzinv 
S.  H.  Co.  I'.  Williwhy,  |;M  ill.  .'i63,  570.  ;).t  .V    |: 
6il  (pli^Bieian  allowiMl  to  cxliil.it  ilie  plaintiff . 
Iiip-juiiit  injury  auil  illiwtrato  it  l.v  placin"  Ijim 
iu  variuuH  poses);  la.:  188.\  Darkpr  r   l",  rn 
67  la.  146,  147.  45  N.  W.  100  ("In  all  .irti  .i , 
for  injuriea  to  the  porson,"  aird  "iu  the  trhil  .i 
criminal  ai««nilt.», '  the  injury  niav  Iw  exhil,!;..; 
to  the  jury) ;  1902,  Faivru  r.  Manderschpi,!,  1 1: 
id.  724,  90  N.  W.  7G  (plaintiffs  husband's  ,  rii. 
pled  linilis,  iillowed  to  Iw  exhihited) ;  A'-/  ;  \-'i 
Newport  News  &  M.  V.  U.  Co.  r.  V:\rn.\\     - 
Ky.  —  ,  31  S.  W.  l.;2  (Injues  of  injn.  .1  im,, 
exhibited);  1898,  Williams  v.  Nallv,  —  i,l.  - 
45  S.  W.  874  (Iwnes  of  fravtnred  le;;,  shown  t,, 
expert  Hitnes.scs);  ^^e.:   1899,  ,),r  icson  r.  \V.  |,i 
93  Me.  345,  45  Atl.  299  (injnteu  umi,  allnw,  ,i 
in  discretion  to  lie  shown);  Mirh.:   1«8(;.  K'-.u 
stens  r.  Hanselman,  61  Mich.  426,4.30,  28  .N.  \',' 
Mii  (niediial   assistance    to    the    di'fciidani.  .. 
woman;   trial  Court's  refusal  to  allow  her  u, 
exhibit  her  injured  limb  to  the  jury,  appru.l 
the  appearance  not  Ireiiig  a  satisfai-lnrv  s..iir. r 
of  inference) ;    1893.  I.„inKwi)rtliv  r.  (irccn    '<•, 
id.  93.  96,  54  N.  W.  697  (nUintiff's  shriv,!!..! 
limb  allfiwed    to  be    exhibited  ;    argninont   ..f 
nniliie  prcjinlice  amiarentlv  repudiated);   |S'«, 
firaves  i:  Battle  Creek,  il'i   266,  268,  54  \.  \\' 


bv  movimr  the  hcid  o.  bv  writing;  hidd  allow- 
able); 1899,  liarkman  ,'.  .State,  41  id.  105,  .Si 
.S.  W.  73  (ibithiii); of  deceased,  exhibited);  IV; 
1884,  Sti\te  f.  Kuriihain,  56  Vt.  445  (breach  of 
the  [leace  by  Ixixin^-match ;  inspection  of  the 
gloves  by  the  jury,  apparently  left  to  trial 
C'ourt's  discretion)  ;  Wnah.:  1896,  State  r.  Cush- 
in;;,  14  Wash.  527.  45  Pac.  143,  17  VVa«h.  544, 
50  ill.  512  (clothing  of  the  deceased  ami  gun 
witli  which  he  was  shot,  exhibited) 

1  1892,  Coleman,  .F.,  in  Louisville  &  N.  R. 
Co.  r.  I'e.irson.  97  Ala.  211,  219,  12  ,So.  176 
("  Ilnin.aii  feelings  are  easily  excited  by  the 
description  of  great  iMMlily  injuries  or  ghastly 
wounds  or  tlic  exhibition  of  objects  which 
appeal  to  the  senses.  Sympathy  or  indigna- 
tion, once  arou.scd  iu  the  .iverage'jnror,  readily 
liecome  enlisted,  to  the  prejudice  of  th9  persoii 
accused  a'*  the  author  of  the  injurv  "). 

•  Clin.:  1897.  Soniberger  r.  1{.  Co.,  24  Ont. 
App.  263  (railroad  injury;  plaintiff  allowed  to 
exhibit  her  injure<l  limb,  for  tiie  pur|M)sc  of 
having  a  imilical  witness  explain  the  iiijnrv) ; 
1897,  Laughlin  ii.  Harvey,  ib.  438  (malpractice; 
plaintiff  not  allowed  to  exhibit  his  injured  iiart 
to  the  jury,  where  no  explanation  bv  medical 
testimony  was  purposed;  preceiling  Cise  dis- 
tinguished); -Vd  ;  1892,  r,onisville  &  N.  K  Co 
V.  Pearson,  97  Ala.  211,  219,  12  So.  Kfi  (shoe  of 
brakeman  killed  m  train,  excluded  on  this 
ground);  ///..•  1889,  Tudor  Iron  Works  r 
Weber,  129  III.  5;i.%  5.39,  21  N.  K.  1078  (plain- 
tiffs torn  clothing  exhibited);    1891,  Siirin^'er 


757,  ("the  injured  party  maveThibit  liis  wniinl- 
to  the  jury");  189.3,  Fldwards  r.  Three  liii,  r- 
96  id.  625,  628,  55  N.  W.  10.33  (injured  li,,,! 
exhibilion  allowed) ;  1895,  People  t'.  Sutbirhiii!, 
104  id.  468.  62  N.  W.  566  (wimnds  exhibite.!! 
.Winn.;  18815.  Ilatflcid  f.  I{.  Co.,  .33  .Minn.  Hn 


tlii..-igo,  135  „1.  .552.  561,  26  N.  K.  514  (general  ../,nn.;  18B.-..  Ilattlcid  f.  K.  Co.,  .33  .Minn    H" 

f53'Tm'''l6^;'^^Tiio?•''^'•'^;!«''.^^  22N.W.176(pri„ciplap,m,ve,i);1901.Ad    ': 

n?„i,  e.)  K?'.       ••  ^     ■  ^-  *'-  ""J""''"'  '""''  "•"•  '••  Thief  Hive;  Falls,  84    d.  30.  86  N    W    :■;: 

amined  bv  Dhvsician    in    mrv's    i,raa..,>,.al  .    Iton  /.,1_;..*;m    ^1,    __._  .    .     '.    .    .    ^.  *.       .. 


iL  '  ; '"• —  *"  "••".'- ()njnn:.i  imn,  i.\. 
amined  by  physician  in  jury's  presence);  1899 
Swift  i>.  Rutkowski,  182  id'.  18,  .54  N.  E.  1038 
(injured  limb  may  lie  exhibiteil,  in  trial  Court's 
discretion);  Inil.';  1884.  In.lianaC.  Co.  r.  Parker, 
100  Ind.  181.  199  (injured  hand  exhibited)- 
1887,  Louisville  N.  A.  &  C.  K  Co.  r.  Wooil  11,3 
id.  544,  548,  14  N.  E.  572,  16  N.  E.  197  (pLiin 
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(plaintiff  allowed  in  trial  Court's  discretion  !  . 
make  arm  movements  to  illustrate  her  injur>  ' 
Nehr.:  1898,  Oni.iha  S.  R.  Co  r.  Kmniinger.  :.: 
Nebr,  240,  77  N.  W.675  (injured  woman's  li.pr.. 
exhibited);  1902.  Crete  r  llcndrieks,  —  .V, '  i 
—  ,  90  .V.  W.  215  (injured  foot,  exhibit,:!  , 
N  U.:  1895,  Neboi'ue  v.  R.  Co.,  C8  H.  11.  i'ji, 


!f  1150-1168] 


INDECENCIES, 


V 


11159 


§  1159.   IndaoMoy,   or    othtr    ImproprlrtT      iJn««,   .        ■   , 
When  justice  a.ul  the  discovery  of  truth  ar^a't  sUke  th!"T     *'''  """•• 
■..odesty  and  delicacy  of  feelina  cannot  li  Ml        .  !'  ■"''"'"^  ™"""''  "^^ 

u,.on  necessary  measures     If  such  ^nl  '  "^  ""P"'°  "  l'^"''il'ition 

aid  probed,  many  k  nds  of  crre  wT.  d  ^  ""''  ""'  »"«''>"'ki"«ly  discussed 
nmlless  offence  L  feelings  ofTlcaeves-":?^"  ""P""';^'-"!  Nevertheless, 
i.ll.  spectators  having  no  responsilST^  ^  ^"'''"  '-*'''»'^i'i""«  before 

avoidll.    The  limitaUo^that  ty  t  aVl  "'  '''''T'"'''  "^'"  ^'^ 

from  Chief  Baron  Hale:  ^^        "®  suggested  in  a  passage 

Ante  loao.  Sir  A/iillhew  Ilnle  Plan,  nf  tt..  r<  .  . 

before  n,yK.lf  of  „  rape  in  .£t»,ro?  Sutx  "'  Vh  '  =  "  '  •''•^"  "«"'  '"^^^  »  '-1 
..f  al^iit  sixty-three  years  old  indicted  for  raw  which  »™fT  *"  """*""  "^"'""y  """' 
y.MMiff  girl  of  lourteei.  yearn  old  rTh.3'    /  ^,  ^.""^  "*°''"  "S"'"''  '"">  by  a 

.  oul,l  be  guilty,  .ince]  L  had  for  aboJIven  v  ar '  uT  *'  m *'*'  ''^' '"'  '"""'^  " ^  °- 
80  Imleous  and  great  that  it  was  imZ'iMe  he  co!  I .  ''"n  """"  ""''='*"'  "  ''^  »  ""P'"™ 
ofl,.,e,l  to  .how  the,aM,eoi^n^  inT  r    'ichtrT     •\''"''*""-^'*^^  •  "      ""J 

ariH.infd  the  jury  to  withdraw  int^  ^,'0  rllm  '  '"'^'^'^  °^  ''  '  d-dined,  but 
th.-y  accordingly  did  so,  and  c.mebaoT  and  ^1  '""'  ""^  '"""""''  "''''-"^^  »"'• 

was  hnpossible  he  .hould  have  to  do  i'h  ^  .To  „  ll  TZt  t  d'  '"  ""  "i!""'  *"'"  " 
was  .icquitted."  »"y  "oin-m  )u  that  kind;  .  .  .  whereupon  he 

Wh.Te  it  is  a  question  of  what  would  other^vise  be  an  indecency  two  Hn,". 
tio„,,  seem  appropriate;!  („)  there  shouhl  be  a  fair  necetsitvLT^ 
in.j.ection,  the  trial  Court  to  determine-  (h\  tZ  i„      "f.'^'''"  >  ^^^  ^^'^  J'"?"'' 

J  I       A»1        Kn«       J.I .  1^ 


40.      3  N.  W.  9  .3  (hringnig  the  plaintiff  i„to 

iV'  irn|.r..por,  where  not  shown  «nnece«irvl 
/ ►»;!..■  1900.  Arkansas  Hiver  V.  C    "    }Z\il' 
0 .  renn  29. 58  S  W.  278  (l„iure,l  limb.  „        '  i 


in  a  manner  calcalate.1  to  prejudice  the  defend 
a>it  {mjie,  §  789).  Wheth.r  the  plain  iff  n  Zh 
»u,t,  ,,  „mi,ell„l,le  to  erhibu  his  i  jure"  for 
.nspeetion  bv  the  jnry  and  the  drf,,S''*  t' 

1889,  McGuff  «    State,  88  Ala.  U7,  7  .>Jo 

11   '"T:*!  ''"PP'tio"  of    complaining  witness 
.1II0WP1     '  I8UH  fi.:..» o    .    ^  ,.    "f-    ""uefd 


'■  l'etroit..1fiFe,l..36,;i8,k||,;wi,;JXnHr,;Hff      '""n   '''T  '  .L'"'"'''"''"   °'  ^ „ 

;■■  in.li,.«,e  to  the  jnry  the  elctent^fa'p^'A'v  N     ?  rili' U'"'?o'',l!'T"  '^  '^  ^  •'"  '■>■»"*. 
I'.v  siilmnttinR  to  the  insertion  nf  „  ..;„  'iilf!!  V.'"      /"   "!■   "»■  *"  N.  K.  680  (rupture  »l,„wn  hv 


i*,i ,     ^  - '  — ■  ■■—^•"■"11  1,1  u  pin  into  Her 

"■I.  .     she  W.-U,  at  liherty  to  exhihit  her  wnnn.ls 

■f  sl,o  chose  to  do  80,  ,«  i,  fremiont  V  th,    .  ,e 

V  .ore  .,n  ankle  h.x,  iK-en  Kprainid  or'  hm'  e    Z 
r  t  fractured,  or arjy  niaiAin^  ha« o.c„rred  '■,  ■ 

I  toi,  Hiijtg,  „_  Mart  n,  47  V.C  A  17s  ins  l-Ji 
Mnthin.  ,.t  .leceased,  exhibfte,    ' '   I'    vf- 

H.M,     arnco  ..   K.  Co.,  ,,9  W.  \-a'  86,  89    19 

,;iio;ve '  .'.'";™r°'.'i"!'"'".".<"'«™:  "hibi,io„ 


a  pin  Mito  her       njure.1  person  -.  .lIouaMe  in    iZ  J 
iiiiit  herwniinr  s      i;n  nn  p  ii  r'„  ..    a....,     ,...:" 


Lnion  P.  K.Co.  r.  Botsford,  141  U.  .S.  J.Vo  2w' 
■■„i,i''''  .  "  <e''P'.'»»re  «'  person  allowable' 
«ith  a  due  rcRard  to  decency,  and  with  the 
permission  of  the  Conrf ')  ;  (878,  Brown  r 
Swmeford,  44  Wis.  282,  284  (assault  LmLi. 
tcry;  defendant's  exhibition  of  his  .,rLM„9  of 
generation  to  the  jury,  held  improper;  if  mat^ 
rial,  a  private  examination   by  exiierls  out  of 

court    sh..nLI    !«.    „.„.!„,  .     .„,.,'    ^   ',  ,  "    ""5.  ."• 


all'iwwl  to  be  exhibi'teil).  ■  ^  ,„J-"i:'-v  ■"»■•<=><;. 

"n  the  same  nrincinle   nbiect.on  i,».  1,  '"*'"''• '"aimer,  Annual  Kecister   isifi 

-e  to  the  piaititirs  [^^'^  ^ -■  z  ^^i^^t^^  ^r^^^rzl^iS 

loot 


t- 
i 
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REAL  EVIDENCE. 


[Chap.  XXX Vir 


The  coMuraption  by  the  jury  of  nample*  of  liqvor,  for  the  pnrpoae  of  <let.r- 
mining  its  intoxicatiiTg  qualities,  will  also  ordinarily  be  prohibited* 

§  1160.  Inoapaelty  of  th«  Jury  to  AppracUto  by  Obsorratioa  (Bxp«n. 
mwiU  In  Court;  XnuB*  Penon's  Conduot.  Tlie  significance  of  the  pro- 
duction  of  a  thing  or  a  person  or  the  performance  of  an  experiment  before 
the  jury  may  sometimes  not  be  properly  apprehensible  by  unskilled  Inynien 
througli  mere  observation.  Nevertheless,  an  accompanying  explanation  by 
an  expert  will  generally  obviate  any  danger  that  the  jury  may  be  misled ; 
and  Courts  have  rarely  recognized  any  force  in  this  objection.  Experiments 
and  samples  have  frequently  been  shown  for  the  personal  observation  of  the 
jury.* 

On  an  issue  of  i  Hoey  or  xjvtanHy,  it  was  from  an  early  period  regard.-d 
proper  that  the  person  should  appear  before  the  Chancellor  for  inspections 
Since  the  Chancellor  is  upon  tiie  subject  of  insanity  no  less  a  layman  than  is 
a  juryman,  it  seems  equally  proper,  and  has  been  perhaps  equally  long  estal>- 
lished,*  that  inspection  by  the  jury  should  be  an  allowable  mode  of  acquiring' 
knowledge  on  an  issue  of  insanity.  It  is  almost  universally  agreed  that  a 
lay-witness  is  qualified  to  testify  to  insanity  ;*  and  it  seems  to  be  universallv 
accepted  that,  in  whatever  form  the  issue  of  insanity  may  be  presented,  the 

■o  being  denied;  to  ihow  the  pr«cticaliilit\ .  » 
ynm  hsvinn  been  ordered,  a  trun  was  rim  .'nir 
I  the  itretch  in  queitiuu  without  steam;  liiM 
proper);  1873,  Brown  v.  Foeter,  113  Man^.  Mb 
(coDtract  to  make  a  inlt  of  cluthei;  to  Himw 
that  thejr  did  flt  the  defeadaot.  the  plaintiff  w:u 
allowed  to  produce  them  and  wUh  the  defpinl- 
ant'i  aimnt  to  try  them  on  him) ;  1879.  KIdt  ,• 
Cntter,  127  id.  Saa  (whether  the  gawt  from  tlin 
defeiidaut'n  cop|jenw  worka  had  diacolured  the 
paint  on  the  plaintifTs  hunie ;  boarda,  etc.,  n»eil 
in  experiment*  maite  ont  of  Court,  wore dhipwn  tu 
the  jury);  1880.  Dillard  t>.  State,  58  Mi«.«.  .ic;s. 
388  (hone  ridden  by  deceantnl,  prodnoed,  ami 
experimenta  by  the  jurv  aa  to  the  height  nt  a 
rider,  allowed) ;  189.1,  "Taylor  r.  Com.,  9i  \ a. 
1J»,  117,  17  8.  E.  813  (jury  allowed  to  examine 
nfle  and  cartridge  to  determine  manner  of  i-x- 
ploMon);  1886,  (hiborne  i).  Detroit.  36  Fed  .16 
38  (allowing  the  plaintiff  to  teat  the  extent  c.f 
her  paralyaia  by  aubmiiting  to  the  iiiaertion  nl  a 
pin  into  her  body  in  the  jnry'a  prewnce  during 
the  trial)  j  1898,  Taylor  v.  V.  .S., 32  C.  C.  .\.  449, 
89  Fed.  954  (counterfeiting;  plnting-mniliiiie' 
allowed  to  be  operated  before  the  jury). 

«  1S92,  Abbot  of  Strata  Men-illa'a  C.t<w  9 
Co.  Rep.  3 1  a ;  1 768,  BUckatone,  Comment,irip8 
III.  332. 

»  Ante  1680,  Hale.  Pleas  of  the  Crown,  1, 29. 
33  (" '  Idiocy  or  not '  ia  a  queation  of  fact  triaMe 
bv  jury,  and  aometimes  bv  inapection.  .  .  . 
Touching  the  trial  of  this  incapacity  ^of  dpmen- 

...experiment  before  the  jurv.  "  to  «7the  leaatj  ^ii  meth^Vf^rii^W."±,de  o^t^^^ 

H  verv  uncommon,  and  ahould  be  permitted  by  all  other  mattera  of  faS,  na^^^by  a  jt^r,  ^ 

leIuTr!:,'l,'^r.TiTT/«''  lf?K?'r''-  f*«'-«'»<'»»H«-oneurring=.,;hef;,Sejyg,"e„t 

rLomoti^V  »!.  ;htt  Vk"  ^""^  «""buted  to  by  the  teatimony  of  witi,e«^  vim  i4.  in  the 

Ihi^lm^k    \      ^      the  engineer  had  not  presence  of  the  judge  and  jury,  and  by  the  in 

ahat  off  the  steam  lu  rnnnin|;  over  a  certain  apection  and  di^ction  of  thi  judge"), 
atretch  was  in  urae,  the  practicability  of  doing         «  AmU,  %  S68  fot,  i  193« 

1U8 


rabbite  to  be  deacrihed,  the  Court  refused  to 
allow  dogi  to  lie  brought  into  the  court-vard 
and  killed  by  strychnia  before  the  jury) ;  18^7, 
Knowlcs  t).  Cr.ti'nptuu,  5S  Conn  336,  .141,  11 
Atl.  591  (aectiuii  of  a  hninan  Inidv,  cut  from  a 
woman  about  the  plaintiff's  size  and  age,  offered 
to  show  the  character  of  rib  and  breast-bone 
formation,  excluded,  "the  exhibit  being  of 
doubtful  utility  and  offennive  in  ita  nature"; 
the  trial  Coart'a  discretion  to  control). 

*  1898,  Wadaworth  p.  Duiinaro,  117  Ala.  661, 
.  83  So.  699  (that  jurors  shmld  test  the  intoxi- 
cating qualities  of  a  Honor  by  taking  bottles  to 
their  room,  not  allowed,  bei.-a'iise  evidence  mnst 
lie  publicly  presented  in  Court) ;  1900.  State  v. 
Coggins.  10  Knn.  App.  455.  «a  Pac.  247  (liquo- 
offence ;  held  improper  to  allow  the  jury  to 
examine  ami  Hiuell  bottles  of  whiskev);  1894 
Com.  a.  Brelsford,  161  Maw.  61,  63,  36  N.  E. 
677  (offer  to  have  jurors  taste  liiinor.  excluded) ; 
1900,  People  c  Kinney,  124  Mich.  486,83  N.  W. 
147  (whether  a  liquor  w.^3  hara  or  sweet  cider; 
janira  allowed  to  rr..'ite  it). 

*  Beaidea  kiia  following,  compare  the  cases 
cited  atrit,  H  445,  451  4.'i7,  460,  and  1 154 :  1S87, 
People  e.  Hope,  63  Cal.  291.  295  (experimenU 
before  the  jury  with  bnrglar's  tools  to  show 
their  working,  allowed) ;  1895,  Thomas  Fruit 
Co.  V.  Start,  107  id.  206,  40  Pac.  336  (a  sample 
of  prunes  whose  quality  was  in  ii<sne) ;  1859, 
Jumperti  e.  People,  21  lU.  375, 396, 408  (experi- 
meMts  with  door-hooks,  etc.,  to  show  the  impos- 
sibility of  the  deceased's  snicide  as  alleged ;  such 


§  1161.    Pbyaloal  or  Maohanleal  Iim»»...i 

or  by  too  great  expenw  of  tiuie  to  brila'tiil  "''"f^uction  of  the  court-room 
bunal;  and  on  thiT  around  itlr.?  .  ?-^  *''«  J«8.red  obect  before  the  tri- 
Court'.  diacretion;  tlSTg  .u  L'ctrh  '""'  ^ /-^'^^en  i„  the  till 
eery,  a  Master  may  be  ordc"L  to  exi        ""T  ^  ^'"  '"''•'"■'    '"  C''""- 

pr..Kluced  in  com  anc>  may  61^  ^lll  ^  f  "'"""^  '"'P"«="'  *he  articles 
operated.*  ^  *'^"  "^'""^  ">«'='""«''  t«  be  produced  and  there 

§1162.   Prodaetioii   ZmpoMlbU-   Vi..   i._  » 
Where  the  object  in  quesdon  ^^^.nl  ^     '  f"^'  ^^^  ^"'"^  Prindpi.. 
immovable  or 'inconveSen  '  to  Tmove  ^he'tr V"  '^*'"^'  '^«^--  ''» 
tribunal  to  go  to  the  object  in  iuT^  Hi  ^^i  P'°'''^'"«  '"  '"'  »''« 
traditionally  known  as  a  •'  view  "  haS  w„  ^  ?""''"  ''•     ^'''^  P"^"''. 

jury-trial,  as  an  appropria  J  one  •  «"'°«°>«^.  -ince  the  beginninga  of 


examme  the  lunatic  and  reoort  t^.pi,  !Zj^ 
(ion.  to  the  reef)-  mr^^  r^  ohwrv*. 

L  C  J  •  "1  n.i!.i.P?^     condition;  Denman, 
ij.i^.j..     1  think  It  Mqnite  nniu>«M...»,T  — 


?rmn?Vhrdrn'drt;-L,Wdf±;r 

to  bo  iukne    "»  io/v  iS^     15?  »n[»ignment 

.lied  "'n'^oun'd'h  ^T^Tr?*L«'^«"'r- 

f.  Cieotto,  U  Mich  459  Mi/iv    .•,""'"*'' 

while  te.ti£onrU  gJS^l/ 'n'^STf  H*!*. 
many  cues  ■ciaidfl.TfcZli!!:  '  "■"•f^iTi  and  in 

»alae,TettlJr£^?L^iT"'"°I.»''«  »"»«» 
ing  and  aiJMrrf^-t.'I'^i!::^'  ""•'•"'Md- 


39  (inquisition  of  InnafT-  W>I»imi.  ni.    ..»n^ 

unrulv'h;h»viOTan^J',!S.r''''*'''''"'«"')f.«>'<i 
*  1882,  Line  ».  Tavlor  s  P  «  ir  -••  >■  -.      . 

1799   _i,   r^li..   ™"*«"»1 '»  volnminoua: 
I.     '  •;•  i<««dbetter,  4  Vea  Jr  6fli  ■  lao^ 

cited  ^?  J  MSl""!^*  '^  ~™P^  ""«• 
Coe,  98  U.  8.  SI,  45ri9!  •         *•  ^*^  '• 


III  I 


mr 


18W 


t;::  FT  rii 


rf  Iff 


I  IIC3 


REAL  EVIDENCE. 


[CuAf.  XXXVII 


111 


Circn  1258.  II.  ,U  Prarton,  tol.  81S  (ot  a  wom.n  «h.n.^  .i.i        ^      .  • 

V..W  would  b.'co..u«,  to  tS  i'th  "f  'r:  t;;?  rr  Ltf  rjii  :i:;.L"'  -"  '"" 

deni*.  WMt,,  that  •  Ti«w  b,  taktn  of  Ui«  thin.  w-tJl  «.w!?!  „    uiT^   i*"  *""""' 
quMity  o(  the  Mt  .nd  in  tin.  quantity."  ^  "  P~"Wtiou  1^.11,  i,.  n... 

I    !^''  f?'^' "'"  *"  *"'"*"•  V-  Chicago,  133  111.  633,  Ml.  'M  H  E  AU  .  ..  i»  .k 

cited  ill  auT  cu»  If    »     '^         .        .     '  '^'"*  '*°*  "'" «»'»'  »'  »1    "W  "ot  W  ex,  r 

§  1163.    aun.:    (2)  Vi,w  .Uow.bl«   npon  any  IMm    Ol,u  «r  rvi    , 
-Utuu..    That  the  Court  is  empowered  to  Trfers"hTview  i^T   ^ 
quence  of  ita  ordinary  con>mon-l!»;  function,  ard  'weZ  ^Z  .rr;'" 
confernng  express  power,  is  not  only  naturally  to  be  i  S!J  k!/"^   T  :" 
recognized  in  the  precedents."  ^  '"'''"***' ''"'  "  ^•'-'"'b 

^^f^^  r^?s-: 'f 

v.ewo....red  in%ases  i^.J^l^:^^  ^^^^^J^;;^ 


.n.l  f.  3.5,  m-ot^a' in  th.  fu^Ko^g  L  ion': 
IW  h;  Lord  .M»n.fl.ld.  in  1  Barr.  ».W,  ,not^' 

prowcntion  without  cowent;  .nd  the  pCt"i^ 
wa»  so  before  the  act  [4  Ann  c.  161  ">■  iiiw 
Coin.  ..  Knapp.  9  Hck.^96.  5  5  (,i«i  iilo^' 
withcon^nt  of  «ccii«d.  bui  "  with  h^iuuio^" 


because  the  Coart  ••  hi,-,-i-Bbi";^;7^^'™- 
inertohi*  conient"):  I8.M 


could  hold  the  prisoner  10  rii.  conient")  •  1814 
K«twood  V.  People,  3  Park.  Cr^S,  53 '  J«S 

?^  i ,.?,A     •  i*  "•  ""««:k.  US  .Mo.  488,  50 

tiooTi '.  WS  r??.  °s"  Wc"'1Sp^i^^ 

405  (not  decided).  "  ^^  *•*•  '"• 

„„'  '??'iS'«f  »•  Pemr,  121  N.  C.  ma.  27  S.  E. 

dJLiv^w"  "^T"  "'  "■•  •'""'«"  'V™  it  is  ef. 
prenlr  allowable ;   see  the  cams  cited   in  th. 

WhaUey,  s  Cox   Cr.  S31   (objecSd  to  ii  n^ 


1860 


m«!ff.»»  '^"'i~'  "^  ""»pt  where  |„,|i,,. 

ii^^Sti!';!!^^^^'--.-. 

cretion  ;  1850,  Com  r  Wih.u,  «  r"  u  . 
x»8(  the  Court  Mid  that  ther  had  no  '..ni.t../ 
their  aothoritv  to  irrant  a  riew  if  tW  h         1 

in  this  cointv  »)  •  IMS  PU™!^  '^"' '''""■" 
t„j  o,.,.      •;    '■    "w,  rlemmir  v.  State    II 

S7I,  2,8  (view  allowable  io  discretion);   190." 

JSS^-J.,  c  ?5,"|"4048).  ""'"«  "••  "»""  ""  ^' 

ferent  question  (pot,  f  ISOS).  ' 

I VI  /"il*'  ^*«<»™«'y-Oenera!  i>.  Green,  I  I'ri™ 
IM  allowable  nnSer  the  statute  -m  oale  ™ 
l»d,'  and  perhaps  in  "  information,  .,(Zu- 
•too  ...  on  the  principle  of  analogy")  bu  not 
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JPRTS  VIEW. 


that  no  »trict  line  of  definiti  •  n«S 

".  Prindpl,.    A  view  .ho"  uTXwSS  ""  T  '"J'  ""'">  '°'  «»  be  ,«,„ 
aj-IHMir  to  be  de.ir.ble.1  ^  ■""*•"•  "  ^^.tever  .ort  of  i„ue  it  Zl 

Moreover,  the  procew  of  vi*.  — j        . 
"  to  be  obeerved  fit  i.  .pV^bTe^J;tl^*P/'««"e  „erely  where  /„nrf 
"ature.  which  mu.t  be  viiLd  in  oHe^^i  t"!  "'  "f^''*'  '«"  ^     ^»o««l  ^ 

Thu.  at  common   l.w  there  nil  v?  **  ?5°P*"'y  understoc  •  ^ 

upon  thejudicial  power  to  order,  vli"  ThJ"^'*'!""^  °'  "«>  "bove  sort, 
-ute.  wh.ch  be^an  in  E„«...d  Te  t  Jo'^'cerX"!  It  l^  ^^ 
'•.  «>  i.forn«,io»  ,«i».t  .  ,u-  ,  concerned 


CM*  III  which  a  vi«woB-hr.    1 '  ••"*  '•  ""«  • 
n«eiu.i.,-  of  ■  view  JLm.'.    *"  ' '  '""'^  •  «h« 

-.l"^nd  n","S.  a,;.'* '^i,*".  «"•  next 
the  murderer  wen  fnmfj  i  .  *'  *"»<■''»  of 

i»  the  imwduJ^on  ?he  co„  •  X™'  '«"»''•  "«'■. 
'rial  Court  re(n»d  .!,  .M      u.""*"""";  •■«  the 

-il  Md  the™  m,ke  t«cki  ?n  tC^?  "^  """' 

theroar^roomfor^'J^i  *°  **  '>'»'•«'•« 'nto 
the  triml  Court  h^  dtac«dnV,S.'Pr  •'  •"•'''•  "'•» 
""■de  it  thouBhThin-  ,OT^ '"„"""'' "•"•^hever 
••■  0».  596.  599  138  F  m.'',?*?-""  '•  B"*". 
'''■«'■:«;  jurT',Der«;«^i ."' ''"^"'y  •«•  ""etl 

.;W  unri  i„,pert  tfc  Cr^„^*'?"'^''°»" 

"'j»'y)i  iswfoCn  5  »„"?'"'''«'»•  o'  "he 

i"  operation);  "SJS^BLTrA"'''  "•«'•''•"/ 
r"*!  track  and  ofc^.  i^i^- '°  "••"  ">«  »"- 
'•  Shirley,  14  8  D  447  «  V  w  •. '*"'•  B'»dj' 
aiithoritv).   The  c^'  wh,  *  !t"'".'^  of .tamtorr 

"f  pr<F*j.  (Ws^m  mite*  '^•?i*»'' 

•tatote,  i;^  foliow^'  V'i"/"''  •»««  <^«MdiM 


t.onof\ia'^r;,7;;^;;-"'"l«»ui„«.,.e--,i,i-: 

»h«rein  named   or  .»»','*'"''«  "'  «''«  juror, 
the  ma:..  '^it",'423  .t'li",'""'.""' '"  •>""» 

•Ix  of  the  jn'riJ.'^'J^ '■'•".•hall 'sallowed, 
«««ted  to  c„'  bot"",iden;*,>7>  ■'•'<"  «•  coii- 
•P;iointed  bv  the  Droni, ..«  V',""°'  »««•. 
•  judge,  ..  .(Jail  h.?X»l?r.^i  't'.Fi:''''  "' 
•worn,  or  loeh  of  them  i  .«1'  "'*  '"'■"  **  «"» 
More  <i»v  drawlniT^  'P**"  "P""  "•e  jury  ' 
.l~ •'.      "7'"*.  and  K  nianv..>,l„ -i.il, '. 


More  cT.'v'di^^l'n™'!^  'PP*"  »P""  «he  ju';;" 

'.  to-  i»ld^,;,^  "  "'"'y  ""ly  'hin  'ho 

.»nmbr:f?w'e.:rr;ri"A"''">?Ke 


-P^th;';;^;iS.Tf?w'eh..?T«?i"'''«"----.' 

«•  «MI  23    14  (In  Ji.l     '•  '*?*•  **••  «  "    IV. 
whe,;v*e;i:?,X,";;';^««.  clvn  orrriminal 

proper  and  neceJamKm^^/.t*'."  "'"  >* 
■r*  to  try  the  iMueTin Vn^f        '.f"  i"""  "bo 

letter  nnderitandin»^.h?    •■,• '"  '""'•''  •«  their 

or  more,  to  be  named  h»^  "'^  "PP°'"'  •'« 
agreemeni,  by  ti^rii  ^^^'  7'  "P""  "J'" 
Monehownthim  b/twoS.^  ""  P'^•  '»  1""«*- 
Court ;  and  "Tl idL  mJ^  u  "  •PP"f''«ed  hy  the 
tlie  Tiew  or  inphTf  I?  °  *''"  "''«"  l»  'e  had 
th.  i"?  to  t^  the  |,.n.''".b'r.r''.'''«'PP~^  "P^ 
•»<«onl»»  SmyaddS  M  ^'  **  ".".'  •'■^">■•• 

(writ  of  rlew  not  nnu....  _ .  _■  ?•  '•-  *  •  •• 
jo'lge  .ufflcient?^  IgM^nrflf '  ""  ^"I^H  »' 
mWoiier.  on  Piictice'  «^  w  "^P°"  °'  ^o""- 
omme„d.,h,^,~^^  and  Heading.  3?  (.rec 

by  the  jury  or  bv  thT ~-.  J?  '"'  "n»pection. 
any  P-'miL  or%htefe°i;..''iLT-'''4^  ""' 
may  be  material  niter 'in. '^.°"  "' •*'"'""' 
dupnte");  1854  g,  ??  4?^"?..""'  <l"e»tion  in 

r  Either  i,l?y,hin  bit  rhli"-  "•  '"■  S  «8 
Court  or  a^iefOT.™. .''**"?  *°  'PP'r  to  a 
•pection  bv  tho  in^        1*  ".'."rder  foi  tfie  in" 

w^«^,''jfty^S'o7^;^L'rlf' "'  ""^  ••- 

InipectioD  of  which  m.f^I??""  Pr"Perty  the 
pro^  detem,*S  on  T'th^oZf"'^  •'"  i'" 
Poto";  thrj  jndee  to  maki  th'  V"""  '"  <"*- 
torma  a.  he  i4-<  It  j  wd  tht  t\  "J^"  •°''  '"<"• 
der  piecedinir  act.  »o        i   """  '"'vewa  no- 

1881  ^"^  "  ■  J"dge,  upon 


Iffi' 


'. 


!  , 


■^if 


in 


§  1163 


REAL  EVIDENCE. 


[Chap.  XXXVIi 


rathor  with  the  dntails  of  the  procew  ti.^  .iti.  .1.-1.      .    . 
Sutute,  „ow  .«„.t«  the  p^ln^ ^^  iJ'^S..^;  ^  f^Z 

•uhj...  t  of  .urh  i-ttUM  or  iiiatt«r  or  w  i»  « l.i.h      Ii  "  """''  "'•  '•""'ful'-ry  .ul.iiii«.i,  „  ,  ( 

m.y  ,,»...,io„  „,.v  „i«  .her«i„.  :,,i  f.     I,"  .J     tjlJ^T!".  .^  **?  "-"  »P""   ''i*     'ZV.' 
»i.y  of  ihr  purpoK.  ,f„B.„w  , ,  ,aihorii7.i  »      ih.      ""•'.  I7  tlij.  yi,w  /»..(»  „«,/  A,i  r„„ir. 

:5.'',' V'"  '"-TV'"" ".'  -r  1-r.v  .0  ..,"h  7»1  ti'J^.t*^:':  v:r' '  :'"^"  ■•  <■  <  ■  i*  i««.: 


«f..r..«id  to  «i» lioruo  any  M,„,,|„  tu  /«  i,^„ 
.r  any  ol««r»jtiou  t,.  !»  m».ll.  or  txiwrimeu" 

Ui«ii»   f..r  tli«  purfHwe  of  nKuioiii.  full  Int?^ 

";"r' i:,iii*"" "'  ^^  *  '• "  •'•"»"  '-'-t 

lor  jiiy   ju(i){e       .    .   to  mtmtt  anv    DMii.Ttv 
H  jury      wliicli   may  Iw  orUerml  a»  the  Court 

of  the  pl.u,.  ,1, 


It«m  fn  th.  .«,D  of  .»iU.u,.e,  .,K- .  oh  «-,  ,  '  l' ' 
.xhi  .lt..l  to  th..  mry  .  .  .  [Jr  t.^Urt ,  "■'  t 
*lrni«ion  of  ,u..h  evidence  ,„u.t  l«  „;„| ,    j 


aii.l  preiwrihe  i,.o  inaiiiivr  of  .howiiiai  •    l/„„ 

t.;Cro:;i,^.5'-ii,;v:^"ri:.:i^ 

v.-L"rJ"  '7  ""'  '•»'»•  "h^ll   make    1." 

. he Co'nr       v'"s'    "r,"""'-V''.'*  "Mix-i-.td  h, 

iiic  yniri.  ,».  .V.  Kulen  of  Court   l9iNI   l>p.l       ._  ".u   "  •■"■",  "'■""  loiiiiniiied,  or  in  Hl.i,  1, 

•14.  U  36  (r,.feree  mav  ••  have  any  i  „S>i  „;     "J'.""'*'  "»'•"•'  f>ut  octurred."  it  m  v*     , 

c.  61, 1  Ml    HI  a  dv     ca*«  or  a  com  on  n  i..,.»i 


^    he  ■.ul.)o..t  of  litiB„tion.  or  o,  the  pl.„., 
which  any  ,„«t..,lal  fet  «Turre,l."  th«  T,,,,, 
mv  o„l.r  a  vie*,  the  plac-e  to  be    how,"  I  v      , 
(ourt I  appointee):  H  C'  a  iiki.m  iv,        ■ 

±'if.7L'"±r!,h"'' /•••'•''"''•H.  or  in :,'  '" 


fiik^  k}   r   r  'V'";"-  ^'-  '**'•  ^  ^  "'  «  '»« 

1  »n   .  f^'^IC    "volvlug  mining  rii;|„/, 

-  »..  I  111  (in  a  civil  ca«.  or  a  caw  ..n  a  benai  !  h  ""  ^"'"'"  J"".'-.  ..n  appTic-.t^  ,  ', 

•tatiiie  hefore  the  Hich  Court  thTiJ^.^  •'"":'  f*"^'-  *"  "'<'•'  »  view   each     » 

order  a  view  if  it  «pp.«A  "  ^ro^'r'  U  .^^C  i:  .T h'HSne'  ""'!';  "PP'"""'  ^v  t^  ;\rr '.,:,' 

that  the  ,,.r.,r,  or  *.„,«  of  the/u^  who  arelotri^  ?.?  t?^        •'  ""'''"^  '"  P"""  •"'«  " •"•»•  f'^i'tur  ■ 

the  i»,ue.  in  the  ca,e  ,hoold  haio  a  vi"w  of  the  Ih.  nll'IH'""*.'  "  "  ''  ''••"•«'''•  "'«•    l»'    ■  v 

iJace  ,«  .,u.,tiou  iu  oMe,  to  their  better  under-  bv  tl  -  ^^  *'"' T""  *"  'l»«^'i'>"»  prop,  „    ,  | 

.tan.l,nK  .he  evidence  that  may  be  given  uwn  fe,v  t/"fii,*"^  "P**'"^"'  """'H.  tion,  ;  /I    ' 

t he  trial ") ;  «  m  (.j,  or  more  are  to  have  ?hS  i       ■         ^'S^  '°®'  •  ="*  <i'"i'  """v  vi,';  ■  ,  „. 

yiew) ;  tVM  (.how'er.  are  to  1»  app.i^u,l  bv    h^  ?,^t"""*"  "'  P"?**  '"  ine'tion.^  "to  wl  ,Vh 

L'L''f!'„L  .'•^i''"''^^"'"'•ctin|?h';w^I,'t!:   hT'^'T^K,"'!.^^  •'«"• "  -•■»u  «P«Hr";:. 


IP  . 


-.-PM,.^   ,     ^  ,„a„  (Similar;    and  for  ihi«  unr      .■n.,.„.i  .'  •'"'(''".''•  matter,  or  thui:  r.bt 

Voo  the  judpe  ro.iy  aulhoriie  entry  „i^„  K      t Ih  1  ''*  ''""^""""y  l»t*eon  the  partic,  wll 


mav  Iw  onlered). 


"hall,  at  the  re.|.ie.t  of  either  party  ko  iil^n 
tie  Ian,  «,„ght  ,„  |«  taken  or  •U^Zd'^i^," ',  ' 
r:  V"S''..*««!".'.??  'he  «me");  Z,,/..    {".'st 


f,Jl^J?fh"^^^"'*'  'l'  "■*  unite,!  Siate»  are  ai      IHiiV"*^,^",",""*?  '""  "■■"»"';  /'"'  •   Kcv.St 


Ill  150-1 16»]  JURY'S   VIKW. 

!»■  «.Hm.iued  that  the  judicial  power  to  order  • 
aiiv  HUtutorjr  phnuwi  of  limitntioii. 


11163 
view  exiiu  iwdijicndeiitly  of 


f'omp.  L    l»97.  I  IWMfwhen  •  court  ".I,.!! 
■• . !..•  Jur^  ...  have  ,  ,i„»  ../  .he  ^ ,.,.'*:    I.        l«"!"..'ri" hT  ?  Il""  ""  ""'«'  l-'r-  »Wli  " 

I...".':".':"?.':  '",""•  vi'i-'i-n  of  ,1.,  Court' ui: 


f* t  i.riirHMl,"  ih»  Coart  nia^  onl.r  •  »l.w,  ili« 
pU.io  «  .ho»n  by  ••«.ii.«  |,.r«.u,,.7.*,  id 
L   .h..   .•ourf);    I   „M   (i»".,i,„i,T:i!:. 

ii.r,.„r,  ill  III.  .,.„„i„„  .,,   „,„  ,. 
•  a  11  iliiM'iiiiMint  of  all  till 
firili.' Jiirji  to  have*  vjnw  . 

iimliTiiil  fitit  .i.-,urr.„l."  n  ,!;«  „„,:  j^;,,. 

:':'::";'-*;  i -To ""«?/"' f'" ,"""'"- ■» •  "" 

I  .1.  1"J.,|.1.I0(' WtiDi,  li,  llicoi.Mioiiiif  ilie 
I  .nrt  ,,  M  prupi.,  /.,r  t|,..  Jury  to  liu,  "„  kV  ? 
tl,.  r....l  prowrrtv  which  i.  the  ,„|,j.,..t  of  ,„„t„" 
v.r..v,  or  the  pla,.,  w\»,n  niiv  muti-rial  fait 
...Mrr...|/  It  may  U  „„i,.re.|,  0,..  ,,h,,..  „  7,' 

.li.«M     .y    tll«    Court'.   «p,H.il,t«.|;    »   .VINO   (i„ 

in.Mhml  raw,,  »m]m,  tli.  Court  I,  „(  ,h,.  „„  , 
...n  lh|U  It  m  pro,*,  tho  jury  .hoiiM  view'tlu, 

...  .«rurr..,l  '  It  limy  onl-r  a  view,  ,h„  ,,i„,. ,,, 

(  I'.i'  '.  1.  i'  '  *Vl,B,iev„r  iu  the  o,.i„io„ 
of  III,.  (  oiirt  1  i.  p„,,H.r  for  the  jury  to  I  „,  •  a 
.I.W  of  the  pi,....  Iu  which  .l.v^l|■u.c.ria  f*." 
.«•■  nrr,..|  It  ,„ay  or,lrr  ■  view  of  i),„  pl.^e  wl  d 

hi  7l7r  ^^^''?' '■''•'"''■.'*"''■' "pp-^"'- 

1.1  tiici  ourt  for  that  pnrpone  ):  A'd  •  c  c  i< 
l«W.  S  .MH  (view  allowahC,  when  Court  .|,l„, 
pr..|»T.  of  real  pr,.pcrty  whhh  i.  ih„  ,ul.Wt..f 
I  ij.' .t,o„  or  „  the  phue  i„  whi.h  any  ,„,  te  i J 
a.  t  o,  ,;urre.l  j  «oi„,  per*,,,  ,p,«,|„i;.|  ,,,  „~ 
("iirt  H  to  I.II.IW  it  to  lliem);  <■.  Cr  V  t  ±1M 
(vMMv  allowable  in  .li«.,etio„  «ho„  ••„;...„ Vv" 
f..r  ilie  jury   to  «..e  the   p|».«  „(  ,h„  Meie,i 

"" *,,"'."•,  ••"'"'•I'  a"/  other  luutcrial  f^t 

.Hv"rn,l";  ju.lu^e  pri«o„er,  au.l  eou,.«l  o*' 
;"m|;,,ny  ;  the  ju.lu-e,  or  a  uliower  appoiute,!  by 
I,..    ..,,„,  to  M,ow  the  place) ;  U. ,  Tl',,  liu/ 

C   IrJ   1 1  fiiipt     null-  .i>.l.._ »._    .  ■  .  '• 


1'rop.T  thut  the  fury  .honhj  ha»e  a  ,iew  of  r..,.i 
.M|Hrty  whi.h  r.  t)ie  .ublect  of  thlliT;     .      ' 

;;r;f  .he  ,.la.e  iiiwhi.*:  t:  ma^e  a  '«".".;": 
b  »    ',   ".;""T  ".'V  ""•  ""l'T.-l.  the  p|»,„  to  U 

-liowii  by  ,he  Ja,lK,  „,  the  C,.urf.  »,.^„„te.V 

LV        <"""." '"»y  order  a  view  ■' K,  "riiiii 

trial. .f«„,.e,u«i.  ..|vil  ,.,  criiiiiniil.  itii  .",.„., 
for  he  jury  to  have  a  view  of  the  i.r.  D..rt  v  w I,  rb 

*1.    h  ihJ'^"*  "'  '!•'«:'"'"•  "'  ""£i ";  .*e 
l^i.  1.  .    !  f^'rJ'  •^h^'Wl  to  have  l.^u  com 
mitif     or  Iu  winch  auv  umteriul  fwt  occnrr..    " 

b,  lhe(  ,.urt'.«p,«,i„„e, ;  aii^u.l.d  bv  S,  ihw 
r  82  («iib,tiiutiiig  a  new  pr..vi>io„  u  f,  | ,?. 

iiiiiieil       then    routiuuiiiir:    "or   the    i.ln ., 

pace.  .„  which  auy  u.atfrial  f«t  tci t     Z 

.^ctc^wUh"."''^"':','"  "!"'«  '"  "V  *»>■""■ 
niavl^t^l    1?'*  V"'*"™  '"  "••-•«<;.  the  Court 

l..r  nu.h  view  or  lu.iKHiion":  the  ••  wli,.le  .  ? 
jtaiiLe.  .ourt "  i,  u,  g'o,  aii.l  the  tl iTiir "  l.ui  be 
CT:T  "'"'  ^"''l'""""'  '•'  ""'  Court.;  Iju^; 
cretiu  .* /"h"";.'"  "'*  '■"•"■  *»'"  '""V  «  the  mZ 


I'Tt  iiniK  .utp.  of  which  he  u  in  n.««e««i,.n  If  it      «^    V  '  "'""  "«*  "'  iimiHCtioii,  ii,  refer. 


rt'i 


« 


orlered  m  crimiual  ca»e»);  I  17o   SM  fview     ^L.?      ""'"'  "  '»  P"*?*'  '"'  'h'"  jn'y  t«XvL  2 

the  pre  «„e.  or  phu*  i„  .,„e,tio«,  or  aSv  pro^     c^P    V         K'*-"  "here  "  etc..  li  i„  criming 

>fr..>.  «hen  it  appeam  to  the  Court  that  iiuch     «  iq /,•,:..''  •''•  ,  ;  "  '  "''•  *«•  11*91,  c.  227 

of •:,;."'::!"?.?,'" »  j''.««  .'•-■■■-".■• '«"  £  the'ri"'..r"".'J!t:;lv.".«  "?•"  to  '^  -t.te. „; 

men  I 

.<'|. !» 48  (view  ,1.  highway  ca«e«  when  theZV 
I.  ,k  ,,r,.pe,  ur  at  either  f^trtv'e  re,,„e.t  ;  e^  // 
§w.  (»|«cial  ruh.  li,r  8u(T,.|li  Co.);  c  U  «!1 
!>..■»  may  be  ordered  in  waat.  cal;,)    Mid 


i-  n,.,.e^ry  to  a  ji,.t  .le.NiZi"  „„"  E     therr'"';^"""'  '"^•"'""K  "«»"  »»  "•I  estate. oi 
»n««.  etc    ;   c    51.  «  «  (view  Inll..  .       *"«'«., «'»  examiiifttion  of   nliires  or  obi»Vi. 

.Ti^ii't ,'r, »'"-' -ju-t:, ^r  moby';:''thrcS i"'".'-r»^"« ?he'S 
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v.e*t;  .JV.  J...  Gen.  /t.  fssirKv  len^'l'j: 

pujrt^4«ii-^or':5y'X'^' 


I11C4 


REAL  EVIDENCE 


[Chap.  XXXVII 


§  11C4.  Sam*:  (3)  Vltw  aUowabU  In  THml  Cenrfs  Dtaontloii.  The  in. on 
venience  of  adjourning  court  until  a  view  can  be  had,  or  of  postimninj;  tl,e 
trial  for  the  purpose,  may  suffice  to  overcome  the  advantages  of  a  view'^  inr 
ticularly  when  the  nature  of  the  issue  or  of  the  object  to  be  viewed  reii,l,.r,s 
the  view  of  smaU  consequence.  Accordingly,  it  is  proper  that  thu  ii,il 
Court  should  have  the  right  to  grant  or  to  refuse  a  view  according  i„  tlio 
requirements  of  the  case  in  hand.  In  the  earlier  practice,  the  grantin-'  of  « 
view  seems  to  have  become  almost  demandable  as  of  course ;  but  a  souimI.t 
doctrine  was  introduced  by  the  statute  of  Anne  (which  apparently  only 
re-stated  the  correct  common-law  principle);  so  that  the  trial  Court's  dis- 
cretion was  given  its  proper  control : 

1757,  Man*field,  L.  C.  J.  Rules  for  Views,  1  Burr.  252:  "Before  the  4  &  5  .\„ne 
c.  18,  §  8,  there  could  be  no  view  tUl  after  the  cause  bad  been  brought  ou  to  trial  If 
the  Court  saw  the  question  involved  in  obscurity  which  might  be  cleared  up  by  a  view 
the  cause  was  put  off,  that  the  jurors  might  have  a  view  before  it  came  on  to  Ik.  tried 
Bgaiu.     The  rule  for  •  view  proceeded  upon  the  previous  opinion  of  the  Court  or  judge. 

regulatiouj.);   St.  1900,  c.  ISO,  S  30  (re^naeU  "tlKwe  of  the  viewers  whu  .hall  appear  f       „: 

J;!  -,1    .y  ''■  ?,"■  "'«'«"•«.,»''«'•  '•  cliattel.  "  trial]  .hall  fint  be  .wora,"  and  eiiS  L  ,'  ,, i 

J^ri  ."?,.," ""'V  P"*""'   •' \  "•"••  ^'-  '»»«•  '"''6  up  the  twelve) ;    R   I  .   gT        «  , 

June.  $  31  (j„ry  of  view ;  .pecial  venire  of  view  c.  244.  Ji  ("  In  all  cue,  in  which  it  .hil  \ 

may  lie  iMued,  for  .ix  or  mure  to  view:  trial  adviuble  to  the  rlairt    nn   ~i  J,     »         '" 


r'-'^S-f' »■.«.?»  (•  "truck  jur/oM^HTve  tTCo„Vr„U  yg"„Ur^he7C..U  ';r'':' T'^ 
caOM  criminal  orcivil,  Rev.  St.  1893.  §  2410 ("  the  j'ury  in  anf ,'x.e  , , ,v 
ran.  a  view  m.iv  h.  o,.  ,,  ,he  req„e»t  of  eitlier  partv'be  talc™  i.Me'v 
the  place  or  premises  in  cineKtion,  or  am  niup. 
erty,  matter,  or  thing  relating  to  the  "e.mtro^ 
versv  between  the  partini,  when  it  sppears  to 
the  Court  that  aucb  view  in  necesRarv  tn  a  iu-t 
deci^T'on");  S.  O.:  Slata.  1899,  8  8fif.fi  (like 
Cal.  K  C.  J  1 1 19) :  5  6257  (civil  ea«.. ;  like  i  al 
C.C.  1'.  §610):  Ttnn.:  Code  I896.§  IHM  (,„,; 
of  imjuestof  damages  by  eminent  domain  ma'v 
examine  ground,  etc.) ;  f  3689  ( jurv  for  nnH ,» 
■lolling  buundarie.  of  l.nd  mav  exaiiiinn  it)- 
Utah  :  Kev.  St.  1898,  g  4870 (criminal caws :  like 
Cal.  P.  C.  J  1119) ;  8  3152  (civil  cane. ;  like  Cal 
C.  C.  P.  1(610);  A.-  State.  1891,  §12.14  (in 
action,  for  damages  to  real  mtate  or  omcerriini; 
title  to  land,  where  a  view  i.  "  nacemiarv."  it 
■"»y  l*  granted  on  motion  of  either  lartvl- 
Va  :  Code  1887,  {  3167  |iu  civil  cases,  ai  eitjie,: 
party  .  request,  the  jurjr  may  be  "  taken  M  vi.w 
the  premises  or  plaj-e  in  nuration  or  any  |ir..|>. 


may  view);  g  35  (in  any  ^,.„„  v. .a.  .,rcmi, 

lieforc  or  after  trial  begun,  a  view  may  be  or- 
dered of  "any  Ian.',  or  place"  if  the  Court 
deem,  it  "  necewarj^  to  enable  the  jury  better  to 
understand  the  evidence");  St.  1898,  c.  237 
$  77  (upon  trial,  of  indictments,  the  Court  may 
onle  a  view  of  "  any  lands  or  place,  if  In  the 
judgment  of  the  Court  such  view  i.  neceiisary 
to  enable  the  jury  betler  to  understand  the  evi- 
dence given  in  the  canw  " ;  the  Court  to  direct 
the  inaiiuer  of  the  view) ;  AT.  Y. :  C.  Cr.  P.  1881, 
{  411  (view  in  criminal  caK.  allowable  when 
"  in^  the  opinion  of  the  Court  it  in  pn)per  ") ; 
C.  C.  P.  1877,  §  1659  (in  action  for  waKte.view  may 
be  ordered  in  diwretion);  JV.  JX:  Kev.  C.  1895 
$  8209  (like  Cal.  P.  C.  J  1119);  8  5434  (civil 
canes;  like  Cal.  C.  C.  P.  §  610) ;  01,  :  Rev.  St. 
1898.  g  7281  ("  Whenever  in  the  opinion  of  the 
('ourt  it  is  proper  for  the  jurors  to  have  a  view 
of  the  phice  at  which  anv  material  fact  oc- 

;:ir^or"'tL^(?.:;trLr?h'e'pi:^T; m  i%'':::zvzv\i::!^i>"\r • 

i'n^T:  "^rtl"  ivtsisi  (tkh'  fe  ""^•>"°  "'pp^-  ™ teount^.i-r':.:: 

iiipj.    uev.  ni.  iwo,  S3I91  (like  K.  S.  1898.     view  is  necessary  to  a  just  de<i.ion";  il.e  re 

que.ter  to  advance  expenses);  H'mli  :  <■  i 
Stats.  1897,  i  4998  (like  Cal.  C.  C.  I'.  S  (,io 
snbs.ituting  "real  pmperty"  for  "pr.mriv  ' 
and  providing  alternatively  that  the  jiidRe  niav 
act  as  shower) ;  g  6948  (Court  may  order  a  view 
in  a  criminal  trial) ;  IK.  Va.:  CixlclSUI   ,■  iifi 

{SO  (like  Va.  Code,  g  3167) ;  »V.. ;  Stat..  IK'.ih! 
AtlOA    f»k,K    ^.v»_s. i._     _        •  •  .       . 


m 


n  :•• 


ingK);  Kev.  St.  1900,  g5191  (like  K.  S.  1898, 
{  7283,  »u//m,  iuiH'rting  after  "  view  "  the  words 
'•  of  the  nropertv  which  is  the  subject  of  litiga- 
tion, or");  Oil.:  Stats.  1893,  g  5222  (criminal 
cases;  like  Cal.  P.  C.  g  1119);  8  4167  (civil 
cases;  like  Cal.  C.  C.  P.  g  610) ;  Or.:  Codes  « 
G.  r,.  1892,  C.  C.  P.  g  19-  (like  Cal.  C.  C.  P. 

lrt\'")'"c"c°pT-69XSrS?''/ r'p  s'folS-      f  »"  <"''•  ^'^  P«Jo.§3'«7);  »*". :  Stat,.  1..8 

s^iti  itL  ■"  till  ex li'lJ^l  nf  .„  K  \^  '  J':''      »  1*"  '"■•  ^"'"*  ""y  •"'•«'  «  *'■«*  "'  » '•""" 
snnsiitut  ng     the  exhibition  of  such  object  to     nal  case) ;   g  2852  (civil  case.  •  like  V »   ( ,»le 

8S4'7nh    L    M3l8"'Tn,ri"*i';''-n?'-      i'''")'Vlo.-ReV"sl'i'^,'gMa3(tikl.t 

a  §?83!'84i:he*u«  ^^i^i  LU  .%•  ^^"^"2  "5nii;^;'^n.i[r'<^"'«'- 

of  the  fint  twelve  jurors  oamed  in  the  puiel,  or  *         *  *        '" 
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it  the  trial, '  that  the  natura  of  the  aiiMtim.  n^.j  _i 
for  t„e  judge,  at  the  anaizeT  tleS^''^::t:;iZZ'  l""'"  ''?'*'  '"'  """"^-'y '  = 
UMle,,  they  Haw  that  a  c»,e  could  not  bf  ImderaU^  wi.f  ?  ""'  'fP*"*'  °'  »  '">" 
l,:i|.I.e"«l  in  fact  that  u,k,m  the  d™ire  of  either Ir^.  '  '""'•     "°'""'">  *'  »"«'' 

vi,  w  upon  .,*eiou.all4.ti.„.,  fro.  The  „  tu  "oTt  fe  TT  "T  '""  ""^  ^°'  *•""  "'  » 
«i.ho,.t  goi^  into  the  Iroot  ho  „.  tot  iCelo  ute'wh e.ll'rh  "  "7  ''''"  """"''- 
I-  un.len.tood  without  it.     Thi.  circuity  .M-casionid  ,tl.v  »  i  '""'^*""'''  ""S'"  ■«" 

the  4  &  5  Anne.  c.  10,  J  8.  i.„,H,wered  the  C^^t  Jt  W^^?  T"*.'"^'  *"  •^'*"""  ^'•'"h 
first  instance  previous  to  the  trial.  .  |  IIo  tht„  rlf  .  .V'''''?°  «"*"'  »  ^'"'^  "'  ">• 
and  to  the  supposed  rule  as  to  the  num  Jr  .f  v  "  '°  ""'  """""  "»'"">  «'  «  <-  H. 

•strict  coustructioHf  theTtt  ict^T^iLt  ceTe^bT^r,'™"''''  '"^"'•J  "^^^^  » 
intolerable  grievance  ha«  arisen.     NotJ.h™  h«^  ,  .T'""''  "  "°*  K'°*"  ""»  »» 

S  s   .  .  .  The  Courts  are  not  bound  toZ^  view  „T'"  """'  '^  '  *  '  ^""«-  "•   '«' 

«,«,  order  it.  where  it  .hall  ap,K.ar  to  th^m  hat  it  Zin^^""*"  ""/"'  ""'^  ""y  '"'"y 
then  refer,  to  the  abuse  of  n  neite.l  ^  ,  "  W""  be  ;,ro/«r  and  nece^ar;,.-  ...nil 

all  clearly  of  opiuion  U.attKofTrH  "."'"?'  °'  '"''"  *"  "'"""  "  ''*«■]  ^Ve  a™ 
«...e.s.,  the  Cour't  was  -U-niu\rwLt  ^Ire^c  l^'^^ti'  ""^  ^'^^»"*-' 
are  now  perverted  makes  this  caution  our  ind\,pela  iXdX  a"d  th.  "f  °  *'""'  "'"^ 
inctiim  for  a  view,  we  will  hear  both  narti».  .d  •     ^  '         '  '"^'ef"™.  "pon  every 

«hich  .hall  be  laid  before  u.  on  S.  sS  h. to  t. .""""""•.  "^"^  »"  """  circumstancZ 
tion;  unleM  the  party  who  app  ie^wi  urnsL  t  ^  ZT'^  ^  ?''  ""^^'^''^  »'  "««  '"o- 

!=:  :f  5^^."'- ""-  °'  ~-  S=o;  r^tT -rt;^:; 

■Mnne  is  constant!,  exen.pl.He.,  in  jurrrcisTon?%TtTbrno;  J 

111.  Mh,  40  JM.  h.  .',6,  (same) ;  /a. .-  i»t>  Kiiiir  u 

r    IJ   ro   ..   E    -.u    „.;  ??   '    '***>    Kentucky 
in.,"-  *^'^-,'\?.n""'..  M  Ky.  449,  460,  20  8   \f. 

^ai^r^?2:iirSi,ri^*.«/s^«S!;.f 

Meyer.  95  Mich.  886,  55  N.  W  367  (h  u  "v  to 
Ml?  WW.'  ^'^'''ken  ».  Coruuna,  1 10  id.  212. 


»  Compare  the  statutes  ntii,,  §  1 16.3;  in  the 
(..|l..w.nKertHe.  ex<-ept  where  otherwise  note.1 
tl...  ,1.,..  niie  of  the  trial  roan's  .liwret?.,^ 
e..  ,.r,e,l;  most  of  the  rnlingH  apply  one  of  the 
.Stan  ..,  already  mentioned  :  AVriSIS  Anon 
:'(i..t,v  422  (whether  there  wm  a  hole'o,  "*,: 
imn  pr.M.,iwi;   v,ew  refuKxi,  because  -in  this 

7nw   Si'f'".jf'T'""  ''"•  "»"'•  "•  i^» 

"III.!!   344.   J48;    to/1..-    1880,    Anderson    v 
.  ..watt  20  N  Br.  255  .,«W,  (view  afeerXr^e 

■■»  Ark.  328.  .145,  350  (discretion  of  trial  C.nrt 
..intr.,1,  as  t.i  necessity,  nmler  statute) ;  1880 
<  .ir.,»  ,..  .State,  .16  i.l.  284,  289  (same,  J  to  time 
1-7m.,;  <;'.'•••  '''"•.1''"'P>'"-  Whife,  116  Cal 
\i  •  1  }  'Mfemises  of  a  Imrglarv):  1897 
Nios, ,.  I.i„udry  117  id.  257,  49  l4.  185(pl«e 
..    a  street  B.-cident);    /'/«..■    1878     Coker  e 

I  ft      f  .'*'!«'''«'  both  parties  must  consent 

'.?  "l08'1d""i^*'?;.TT''  '••  Win^ip"M: 
I",  108  Id.  554,  33  8,  K.  1013  (defertivA 
niachmery;  order  to  view  it,      •••"'"***"'® 
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as  one  circumstance  affecting  the  exercise  of  that  discretion,  that,  since  th,. 
present  condition  of  an  object  is  not  always  a  good  index  of  iu  prior  comi;. 
tion  at  the  time  in  issue  (ante,  §  437),  a  view  may  well  be  refused  wheie 
such  a  change  of  condition  is  likely  to  have  occurred  that  a  view  of  thy  o!.- 
ject  in  its  present  condition  would  probably  be  misleading.* 

§  1165.  Same:  (4)  View  by  Part  of  Jury.  According  to  the  earlier  [.ni,  ■ 
tics,  a  view  was  obtained  before  the  trial  and  before  the  final  selection  oi  tie 
jurors;  and  it  was  not  regarded  as  necessary  that  all  of  the  jurors  limllv 
selected  should  have  participated  in  the  view: 

1757,  Manffiehl,  h.  C.  J.,  in  1   Burr.  2.)2 :    the  reporter  sUtea  that  after  tlie  \  \  :, 
Aniie,  c.  18,  §  8,  views  were  granted  upon  motion,  as  of  courie;  and  under  tliis  act  ai.J 
3  G.  II,  0.  25,  §  H,  a  notion  prevailed  "that  six  of  tlie  first  twelve  upon  tlie  panel  ninat 
view  and  appear  at  the  trial;  if  tliey  did  not.  there  could  be  no  trial,  and  the  cm*. 
must  go  off."     Where  either  party  wished  delay  or  vexation,  he  moved  for  a  view.     \ 
tliouaand  aicidents  miglit  prevent  a  view,  or  six  of  the  twelve  from  attendin<r  the  ue« 
or  their  attending  the   trial.    He  who  wished  them  not   to  attend   mighl  by  viiri' 
ous  ways  bring  it  about.  .  .  .  Though  twelve  viewers  should  appear  at  the  trial.  vK 
ai'cording  to  the  notion  which  prevailed  if  six  of  the  first  twelve  upon  the  panel  were 
not  among  them,  the  cause  could  not  be  trie.1.     Th.'  tendency  of  this  abuse  to  delay 
vexatious  expense,  and  the  obstruction  of  justice,  was  so  manifest  that  the  Court  thou.  i,t 
It  their  duty  to  consider  of  a  remedy;   and  Lord  -Mansfield  for  the  Court  annoii.ic,d 
tlie  following  rule:   "The  3  (J.  11,  c.  2.-.,  §  H,  provides  'that  where  a  view  sliai:  le 
allowed,  the  jurors  who  have  had  the  view  shall  be  first  sworn,  or  such  of  them  as  -lull 
appear,  before  any  drawing,"  which  means,  in  op|x>sition  to  such  other  jurors  as  are  t.,  I„. 
drawn  by  ballot,  and  not  to  establish  that  six  at  lea.st  of  the  first  twelve  shall  he.  swo,,, 
.  .  .It  IS  infinitely  better  that  a  cause  should  be  tried  u|ion  a  view  had  by  anv  Hvelv.. 
than  by  six  of  the  first  twelve;  or  by  any  six.  or  by  fewer  than  six,  or  even  without  u,v 
view  at  all,  than  that  the  trial  shoul.l  be  delayed  from  year  to  year,  perhaps  foreve,'   ■ 
and  the  Court  accordingly  announced  that  the  view  would  thereafter  be  granted  only  m,.,,' 
consent  to  such  terms  as  would  be  just  [as  quoted  ante,  §  1184] ;  and  the  report,'.,  ,.„„- 
tii.ues:  "Ao  party  has  ever  since  moved  for  a  view  witl.ont  consenting  t..  the  ten,.-- 
.  .  .  as  the  non-attendance  of  viewers  can  now  gratify  neither  party,  both  c..„ri,.  i,,' 
wishing  the  duty  performed";  he  then  gives  the  customary  terms  consented  to  for  .,  .,.  - 
cial  jury :  "  Consenting  that  in  case  no  view  shall  be  had,  or  if  a  view  shall  be  h,ul  In  .nv 
of  the  said  jurors,  whether  they  shall  happen  to  be  any  of  the  twelve  jurors  who  sI.mII  1,'.. 
trial  Court's  refusal 


470  (excavatiun-contraet ,  ...„.  v-uurm  reuuini 
to  order  a  view,  held  not  improper) ;  W'nith. : 
1S92,  Klepsi'h  V.  Donald,  4  \Vash.  436,  44.^,  ..jO 
Pac.  991  (injury  received  from  a  blast  of  rock)  • 
1894,  State  c.  Coella.  8  id  512,  36  Pac.  474; 
1898.  State  v.  Hunter,  18  Id.  670  52  Pac  247- 
n:  Vii.:  1892,  (iuun  r.  R,  Co.,  36  \V.  Va.  16.5| 
178,  14  S.  K.  465  (death  on  a  railniad  trai-k; 
trial  Court's  refusiU  to  onlcr  view,  held  not  im- 
proper); 1897,  State  v.  .VIuKgrsve,  43  id.  672, 
28  8.  E.  813  <view  of  locality  of  ileath ;  triid 
Court's  discretion  coutruls) ;  1901.  Davis  r. 
American  T.  &  T.  Co.,  —  id.  —  ,  45  s  K  <f>6- 
\Vi,.:  1871.  Pick  r.  Kubicou  H.  Co.,  27  Wis' 
433.  446  (Howage;  trial  Court's  discretion); 
1882,  Boardman  r.  Ins.  Co.,  54  id.  364.  366,  II 
N.  \V.  417  (trial  Court's  discretion  ;  here,  a  fire 
low) ;  1892,  Andrews  r.  Yooinans.  82  id.  81,  82 
1901,  Koepke  v.  Mi'-vankee,  112  id.  475  88 
N.  W.  238  (defective  sidewalk). 

Dittioguith  the  mliogit  as  to  a  party's  intpee- 
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linn  hfforf  trial  (fiost.  §  1862)  and  a  prinl,,,,  t.i 
refuse  such  inspection  (/«w/,  §§  2194,  22^11 

•  Comiiare  also  the  cases'  oited  mite.  J  11. "u 
par.  (6):  1899,  .Seward  r.  WilmiiiRtnii,  aMnrv' 
Del  Snp  1«9,  42  Atl.  451  (street  injnrx  :  >i..« 
not  orilereii.  Iiecansc  the  injury  hail  lH«n  re-i-ivcl 
three  years  hefnre  anil  the  place  was  not  in  th.. 
same  ci:nditiun);  1896,  Brovles  v.  Priwick.  97 
Ga.  643,  25  S.  E.  389  (the  trial  Court  has  a  .li.^- 
creiion  to  refuse,  where  a  mnteri.al  aliorui.in  in 
the  premises  h.is  occurred);  1893.  Haririini;  /■ 
K.  Co.,  89  la.  74.  80.  .'.6  N.  W.  •.>77  (loialin  .,( 
ruilroail  injury  ;  view  allowed  in  ilis.rcti..ti,tlip 
condition  of  the  plac'e  not  heing  shown  t..  liue 
chnnReii);  1861,  State  r.  Kn..tpp.  45  X.  II.  UN 
1.57  (rape;  at  a  view  of  the  plsce.  the  hu  k  ..f  a 
iKianI  in  a  fence,  making  nn  ajMrture  l.v  wlii. I, 
witnesses  said  they  had  seen  lortaiii  fac't-.  I,.i.| 
been  repliiced  ;  notice  not  haviiii;  lieeii  pvi-n  l.v 
the  State,  the  liurtlen  was  nr>(>n  it  to  sh"W  that 
no  harm  was  done  to  the  defendanfs  case). 
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flrat  named  in  the  (aid  writ  or  not  Tet  thn  uM  m.i  .in 

j„rie, :  "  Consenting  that  in  c^e  no  tiew  .*M1  be  ll^      ^T'^     '  u"'"*  "'~  ^"^  «"»'-°«' 

U.  juro™.  whether  tl.ey  »hall"ap"^n  to  l^^  .fx  o,^'  ""  1'  T'  •*""  ^  '""^  ^^  ""^  "« 

o..ly  of  the  jurors  no  longer  exist      If  Zl       n  .  ,    "-'"^  ''^ "  l""" 

,,.ver  of  the\rial  Court  to'sLcS  u^^S^JS.^,  Z^t,  '^^  ^'f "  ^•- 
participated.     Nevertheless,  it  should  be  notld  '  .ni    IS  b";  tt 

:r;;;»ts\:^:t;sir::f  ;r:::j^^^  -^^^^  --^  ^^  -«"^^^  - 

w  improper,  ana  that  the  information  so  obtained  slmnl.l  i^ 

ejected,  niay  easily  b«  conceded.     But  it  is  important  to  dSl      -I  tl"  e^ 

sons  for  the  impropriety.    Assume  that  the  whole  number  o      .  i,!    . 

.....  ed.  so  as  to  obviate  possible  objection  on  tha    I^Vas   :rCZ 

tha    no  witness  or  other  person  converses  with  the  jury  or  at  ends  ttm 

«ould  still  be  an  improper  pr(K>eeding.     A  view  not  had  under  the  dLctfon 
ma  MUckell  .1    in  AMrichy.  Welmore.  5i  Minn.  161,  172   .53  N   \V    107o.  ..tk 

«.eh.hepa.t.^a;^--S"^rn~:-^rt;:i;X^ 

.>..ch  unauthorized  investigations  by  way  of  vie-.,  have  invariably  been  re 
«arde.l  as  improper;   the  only  question  has  been  whetl.er  the  i>re -ularUv" 
was  dangerous  enough  to  require  a  new  trial."  'rre^ularity 

>otL't!.?yi^'?:r.!'^»'°".»^  -  *"  ».'»  ?"«er     wo,k1  only.  without  entring  into  it ;  and  it  wa. 

nOllien     that     tllA    KBtnn    u'na    »..iU..:..  .     r  .. 


„„  ,.  ■;■  ■•""••'■■■cnviunBu  wio  ineeniiier 

practue  WIS  fonndwl  apparently  upon  the  follow. 

"X  of  (he  j„rv  „re  examine.)  np.,„  n  ,«,.Trf,re 
If  the,  h.ivo  sron  the  plaro  wastol,  tli.it  i«  ,u7 

»;;;'",•'*''•  ;r  ,"'•""  ''"i*'-'  •>«* 

•       ■        ,  T""    '.""'    "'"'"•''■    '*•"»    rorrertod 

I.I  the  following  caw».  apparent  irreVularit  e, 
h»ie  iK-en  thought  harinlew:    l.-i78    Anon     1 

"Wit  ~».gned  in  a  wood,  the  jury  viewed  the 


1367 


Knl  1   -   .i;  '.    /." -■—■"»   ■iii..»  II :  unu   l(  was 

holilen  that  the  ume  «aa  sufficient,  for  others 

r.  iM'  "■?"'''  .**  '*'""""  '"'  "'«  J»fy  to  have 
had  the  view  of  everj-  stub  of  a  tree  whiih  had 
l«en  fele,!");  1863.  R.  ...  Coroner,  9  Cox  Cr. 
3<3  (not  viewing  all  at  the  Haine  time). 

»  Possihly  some  of  the  caws  citoil  in  the 
next  set-tion  may  have  prcweeded  iitHin  a  doc- 
trine contrary  to  that  alx.vc  sot  forth;  l,ut 
""',  ,?/'."*''"""  '»  without  orth<Hlox  support 
I  .!,".'*  qne'tioii  is  dealt  with  /xut,  §  1802 
This  question  lielng  one  peculiar  to' the 
taw  of  new  trials  no  attempt  has  here  been 
made  to  collect  all  the  precedents;  compare 
the  cases  cited  pot,  i  im  I8T5,  .«tamp^fski 
c.  bteffen.,  79  111.  803,  306  (private  inspection 
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§  1167.  Bam*:  PrinolplM  to  b«  DteUnrUahed  (Jiirort  Privat*  Knowledge 
Oflotal  8how*n  i  Aooaaad's  PreMneo ;  Fano*  and  Road  VJawaw).  The  pro 
priety  of  a  view,  as  resting  merely  upon  considerations  inherent  in  the  \>t<m\--< 
of  inspectK,,.,  must  be  distinguished  from  other  questions  that  souietiai  s 
arise  m  connection  with  a  view. 

(1)  (a)  A  juror  must  proceed  upon  what  he  learns  as  a  member  of  tiie  jurv 
and  not  upon  his  own  privaU  *«//«/ otherwise  acquired  (post  ^•  1800)      V,' 
cordingly.  tlie  private  and  unauthorized  investigation  by  a  juri)r  of  soiuell, 
ject  connected  with  the  trial  may  be  regarded,  not  only  as  a  violation  of  n,,. 
foregomg  principle  (§  1166).  but  also  as  an  improper  use  of  his  private  know] 
edge,    (b)  The  acquisition  of  information  from  other  persons  present  at  a  \  i^-  v 
is  a  violation  of  the  Hearsay  rule  ( /mt.  §  1802).     (c)  The  presence  of  „///•,/„/ 
showers    at  a  view  is  on  principle  not  a  violation  of  the  Hearsay  rule    th.- 
reasons  are  examined  elsewhere  (post,  §  1802).     (d)  Whether  the  accus.,/  ,„ 
a  cnminal  case  is  constitutionally  entitled  to  be  present  at  a  view  is  a  question 
involving  the  Hearsay  rule  (post,  §  1803).    (e)  Whether  the  jury,  after  co-,- 
sidenng  the  information  obtained  at  a  view,  may  disregard  the  testimonv  „f 
witnesses  is  a  question  of  the  jury's  duty,  and  is  not  within  the  scope  <,t  "n.. 
present  subject;  a  principle  bearing  upon  it  is  discussed  in  the  ne.xt  sectiu,, 
(2)  (a)  The  process  by  which,  under  statutes  in  many  jurisdictions  /,  „',■ 
or  road  viewers  are  appointed  is  entirely  different  from  the  process  hen'.l,  ,!t 
with  as  a  «  view       Tuch  sewers  form  in  effect  a  special  and  anomalou.  tri- 
bunal  and  take  u    *  eir  own  way  all  the  evidence  that  they  need     TIk  r 
procedure  has  nothing  to  do  with  tiie  view  by  an  ordinary  jury     (/,)  n,,. 
ancient  learning  about  the  right  which  was  possessed  by  a  tenant  informai,,  \ 
to  have  a  view  of  lands  in  whicli  he  was  interested  was  an  entirely  dili.r.nt 
thing  from  a  jury's  view ;  i  it  was  a  right  of  inspection  given  iim  to  proten 
his  interests,  and  is  in  any  case  to-day  of  no  importance.* 

by  one  jnror,  held  improper);  1884,  Lock  r 
State,  96  ind.  16,  19  (taking  the  inry  to  tlie 
plai-e  by  way  of  exercise,  not  unffiuient  in 
Itself  to  authoriie  new  trial);  188.\  Kopg  v 
State,  102  id.  537,  555,  1  N.  E  491  (takiiic 
them  among  other  people  for  exercise:  same 
rulinc) ;  1897,  Tudor  r.  Com.,  —  Kv.  _  ,  4.3 
8.  W.  187  (conduct  of  the  jurv  whiJe  takini; 
exercise,  hel.l  not  a  vi,,v);  1878,  Winslow  ,•! 
Morrill  68  .Me.  362  (juror  visite<l  the  location 
Tii.vati-ly;  held  improper) ;  1893.  Harrington  <•. 
I{.  (.0  157  Mas.«.  579,  32  N.  E.  9.'55 ;  189.3, 
Aldri.h  P.  Wetmore,  .52  Minn.  164,  172  53 
N.  W.  1072  (new  tri.il  granted  for  private  in- 


\ 


,  r 


described,  would  make  tracks  a*  dewriho.l  |„.l,| 
improper,  heeanso  done  without  Ic:ive  of  r,,i,rt 
and  after  the  case  hiul  tieen  suhinitte.l;  l.nt  hire 
the  dtttnAiinfs  emiiael  himself  had  su'irp^tcl  luil 
urged  the  experiment;  "this  looks'liki'  iill.nv. 
mg  a  party  to  take  .-ulvantage  of  his  own  « mn' 
and  therefore  h.is  (-aiised  some  hesirati.u.  >m  ..ur 
part  ;  there  ought  to  have  heen  no  hl•^.itati.n 
over  so  impudent  an  ol.jection) ;  1849,  l)..;,,  .,„  . 
Shrevc  22  N.  J.  L.  1 76  (private  view  hv  tlir....  i,i- 
rors,  where  person,  talked  to  them  fnrihc  pi;,;,,. 
tiff,  held  improper) ;  185.5,  En«tw<xHl  ,■.  IV.,|,1,  .1 
I  ark.   Or    2.5,  52  (iinaiithorixed   view   hv  «ix 

spection.hy  three  jurorsT;-; 893.' wSiry '":     ro^N  YullTy^ k^^T'  ''Tlf  '■  •''""■ 
Anoka,    b.  329,  54  N.  \V    187  rsimihirl  •  imq-       ..„.  T  1        .  '   ,        '^"  ^™.  <""«  °^  "' '  J"""!''" 

without  order  of  C^nrt  or-k'.' J^^d^o'f  ^  '^  Tl'm'  'uSTn'  kT^':*^'"'"  'i,  •'"^'T"'■  ' '" 

improper,  because  "  the  parties  have  no  m™,r  •    Ct   I'   S  i  1     f  Jli-frt^ /    'T  "•"•""'''"  ';''"■ 

t..i,i..v  of  meeting,  explalTiug,  or  rebutting "^vi-  'ffieeJ;  held  til«  waived  "  ls«"'p '''  '""'  '" 

dence  .0  obtaine,.  "^  ,901,  l-ieive  ..  BreLan,  31.^1,!';,  Fa^U.  89'w   .'3     6 1'  ^TT  ' 

P,.f  187*8!  8tar.."san'rr6TMr2^     Gw^^u^*!  tn^-H  f^T"  ""  ^^'""-'  ' 
(expcnmenta  made  by  iome  of  the  iurv  out  nf  «  Tkl  »  11      •         '     •     ,■*■    - 

court  to «.  whether-wom-out  ^j;^rj:i  .nL\'^^z^'::y:^':t^^^:^:' - 
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d.nc.."     b)'oV^^^'^fi;;^^'f^*on^PP»>a;  Jury,  y,,^  „ 

ndvanced  that  autoptic  .rot.reZ^nLlt^ZSZ;  '"m""''""  ""^  ^^ 
IH3  excluded  as  a  method  of  proof  because     1  IT  '''^  *"**"'"'l  »  to 

..l.er  Court  on  appeal  the  soLe  of  be] "f  i^  TfS  ^  l^ '^  to  the 
lo«.  and  because  thns  the  losing  party  cannot  „K.  ^'"'^  ^''^  ^"''""«1  »*«- 
proceedings  by  the  higher  Courf/"  fe  aZlt  ,!  ^"'P*'  '^^'«'''"  «^  »»>« 
lowing  passage :  "°  argument  is  best  set  forth  in  the  fol- 

1.S72,  Downey  J.,  ;„  Jeff,r»onm.  M.  Ir  ,    ,>   r 
urge,!      .  .  that  in  uo  case  where  the  Cvh«  I    J       "■  ^^  ^'^'''  *"   Ind-   6W:   "It   i. 
tenal  f«,t  occurred  ...  can  the  eS  7 W  i  Z'  V^  °'  "■•  P'»~  *"  which  any  m" 
to  ,.ut  mto  the  bin  of  exceptions  the  iZ:^^!^    "^  ""'":'•  ^  "  *°"''>  "^  '-"SsiWe 
view:  and  that  in  this  way  all  beneflt  nf  ?         "f^"  ""«  mi'idsof  the  jurvt^/. Ih 

concerned  which  depend,  uJo„  .lithe  evdS  •"  ""*  ?"'»•  -  '"  «  a.^  iSon t 
off.  Jt ,.  urther  contended^hat  whether  th"„r^",'M".  """  "«°''''  *°»''l  l«  whoircut 
.natterentirely  i„  the  di^retion  of  the  crurt  aKr/i  'T  "  "'"'  °'  »"«  place.  etc!i,  a 
depn.e  a  party  of  the  right  to  have  que°tio«  Cn'  i  .1  ^h'*  ""^."""  '"  '"  ^^^^^ 
Court  even  m  a«e«  of  the  greatest  moment  It  U  f,  L"""  "''*'«"'*  '^''^'ed  in  this 
[a  contrary  one]  a  party  mifht  be  convSand  sln^'^li'M""'*'"'  """  '"'«  "'  "-at  cLe 
Tv  hTv  T'  ^'"•''  "»«  P««ecutor  hL^t  aJ  TrdStH  '^  '""«•''  "^  "holly  in„^' 
Uiey  have  done  .o,  it  would  be  impossible^  »»  »k  /  /  ""*  ^"'7  *»  "«*  the  Place  and 
.n^ufficient  the  evidence  might  havX"  ■■     ^'  ""  ^"'^f"*""  »•«««>.  "o  matter  h^w 

This  notion  has  been  sanctioned  in  a  few  inri.H.Vf  •  . 
...sFction  of  a  person's  appearance  as  ev^lrf.""'  J"  ^^'^^^^n  the 
features  as  evidence  of  anTherrpaindIv 2  an/-.  '  Tv""*^  °'  »  *='"d'« 
to  a  view  by  a  jnry.a  But  the  nottn  h^is  now  H°  '"  ^"'"''^'^'"S  '''^  '^^''^ 
even  in  the  jurisdictions  whe,^  it  one  obtdnedranJ^.^'"'™"^  ^P"'!^''*^'^. 
t.on  or  view  by  the  tribunal  is  regarded  as  ,!!  t  A  *''"  P'^P^'^  «*  "»Pec- 
consideration."  ^garued  as  not  to  be  impugned  because  of  this 


law,  iwri%  an  uirr  °^>"'*  »«•'  "^ 

589,  3   .N.  k    887   T^\    ^.''i*'  '"*  '<>•  385. 

1885,  Hanawalt  v.  State,  64  Wis.  84,  87,  24 

1 


appeal  could  u^„^e^S  v«?rf-  S?""  "P"" 
all  thj  evidence  Tronf^h.^^  verdict," smce  not 

,*  >875.  "nX^"^^,2.T/re;%r^'i 
(•liwpproving  a  view  of  a  row  m«i."'  1*.® 
ground).  ^'''  Pawly  on  this 

fiiA  ,1   . '  ^.""B'"  »■  Carpenter,  49  C«l    iai» 

on  the  theorv"f  CI.^^' s.°Z'- T?""""-" 
Jeffersonville  M  &  IR  Co  ,"^  "''■''' '  '*"• 

treate,!  an  prowr  but^nt  !''l)"'^  » '"'pection 
following  tfeT.Lnrng"of  C^Tilr^Fr'' 
!"oL;h*"''7j'°«  Kva^sville  r  4  C  G  'r  ? J 

r^i/rrw^Mr.-er™^- 

1875,  Headv T  T„A^„L    1?'^'  ""■«  '"ling); 

(vi.;  »;J7tr.tSice"m'?j^'5j 
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(2)  But  unfortunately  the  reasons  upon  which  this  repudiation  has  „ro 
ceeded  have  not  always  been  sound  ones, -have  indeed  sonietim..,  iLn 
dangerous  and  misleading.     The  correct  reasons  for  this  rep„diati..n    ,r' 
suHiciently  apparent.     In  the  first  place,  the  principle  whicli  allows  «  s„i ,. 
nor  court  to  review  the  evidence  given  at  a  trial  below  does  not  ne.e.. ,„lv 
nnply  that  the  evidence  is  to  be  stated  and  incorin.rated  in  its  entip.iv  I.,,". 
only  so  far  as  it  is  feasible  to  do  so;  and,  so  far  as  l.-gislntion  has  intr,„l, ,.  ■  l 
new  modes  of  revision  by  sui^erior  courts,  it  cannot  be  suppose,!  to  huv..'  „' 
tended  by  implication  to  chan-e  established  modes  of  trial,'     In  the  s^. „i ' 
place,  there  is  not  the  slightest  precedent  for  such  a  novel  suggestion  ■  fur  it 
WM  never  made  at  the  bar  nntil  1834  and  never  judicially  recogni....,'l  ,u,„l 
1858.  and  yet  jury-views  and  other  modes  of  autoptic  proference  ha.l  1,„„ 
been  established  methods  in  procedure.    In  the  third  place,  the  Courts  hid 
already  established  a  much   more  radical  doctrine  to  the  contrary  ,>ti,.,  t 
namely,  that  a  verdict  objected  to  as  against  the  weight  of  evidence  ,ui  -k' 
nevertheless  be  supported  on  appeal  for  the  very  reason  that  the  jurv  niii^ht 
have  proceeded  in  part  upon  knowledge  obtained  at  a  view  whicli  cJuM  I. 
be  fully  laid  before  the  superior  court : 

1840,  Shau-  C.  J.,  in  Dam,  v.  Jemy,  1  Sfetc.  222  (denying  the  proposition  that  a  Court 
cannot  set  asi,le  a  verdict  base.!  upon  inspection):  "The  authority  of  the  CuuV    „  f, 
ZulT    "^f  ""^  "."'  f:^"^  "P°"  ""  '••""•••  """^  1"»"'y  °f  'h«  evidence  ;.;,    ^'l 
IS  ti  affnrm    ""'' '"  '^.^if''  "  "''*"  *"'^^'"  *"""  '^'  character  of  theevide.  c.  i 
as  to  alTo  d  the  jury  much  better  mean,  of  jud»ingof  it  than  the  Court  can  Imv,.  of  C 
uewing  It,  -a«  where  much  depends  upon  Lnialities  and  the  jury  have  a  view  „r  u,h>„ 
minute  cm,«mstance.  and  there  is  convicting  testimony,  or  upon  the  credit  of  .  vv,     , 
who  IS  strongly  nnpeached  by  one  Bet  of  witnesses  and  supported  by  another.    I„  „ii     . 
case,  the  consideration  that  the  jury  had  n.eans  of  Judging  of  f  Ju  wi.ich  ca    o    . 


1880,  Indianapolis  ii  Scott,  78  id.  196,  aw  (same  • 
jury  R  testing  a  rotten  sleeper  viewed,  held  not 
miHconduct) ;  1885.  Shalar  v.  Stote,  IDS  id.  289. 
29J,  4  N.  K.  870  (principle  of  Bowen's  rase  re- 
jfflrmed);  1887,  l^ouisville  N.  A.  &  C.  K.  Co.  e 
W<MjJ,  113  id.  544,  550.  U  X.  K.  572.  16  N.  K 
197  ((.-eneral  doctrine  of  Cochran's  ^•a^e  renudi^ 
nted,  except  perhaps  where   inspection  is  the 
chief  source  of  evidence  in   the  case) ;    1869 
<..!)se   B    Sainm.  27  In.  503,  507   (tresim«  bv 
Howage   upon    Liiid;    a  jury's   view   allowed"; 
their  view  lielil  not  a  sonrre  of  evlilcncp,  so  as 
to  prevent  a  ruling  a»  to  the  si.tB.ipncv  of  the 
evidence  iii  the  reconi ;  see   quotiitlon    ,mtl\ ; 
1892.  .Morrison  v.  R.  Co..  84  id.  66.1,  31  N   \V. 
<i;  1889,  Topeka  r.  Martiiiean,  42  Kan.  .187.  22 
Pac.  419   (instruction   to  consider  "the  rcxnlt 
of    vour  observation    in    connection   with    the 
evidence      approved;    theory   that   tlie  results 
cannot    be  considered    on  appeal,   repndiateil ; 
see  quotation  /««<) ;  1814,  Parks  i>.  no,.ton,  13 
I'ick    198,  200,  209  (Messrs.  Rand  and  Dexter 
raided  the  point  th«t  if  the  knowledge  acniiircd 
hy  a  view  were  to  be  used,  "a  new  trijil  coiiM 
never  be  granted  on  the  ground  thst  the  verdict 
was  aeainst  the  weight  of  the  evidence  in  ca«(s 
where  a  view  was  had ;  for  it  would  he  imiHw- 
sihle  to  say  how  far  the  jurv  aitcd  upon  tlieir 


own  knowledge,  nml  how  far  n|ion  the  to«ti. 
monv  offereil  by  the  p.irties  " ;  but  Shinv  C  .1 
repuiiinted  this  and  referred  to  "kn.mlci.r,.  .„! 
cpiired  by  the  view"  as  proper);  iss.-,  siiiti'  ■ 
Stair,  87  .Mo.  268,  272  ( bloodKtiiinccI  .luiiyn.r  „f 
the  de<-eased,  iiteiitifled  by  witnesses,  »li,,»n  i . 
the  jury;  "the  argument  thiit  these  Kirnnnis 
wen-  not  and  could  not  be  Hied  with  tlic  I, ill  ,,( 
exieptioim.  and  tlierefore  should  not  ha\..  l.ocn 
ex.uiiiiici.   by  the  jurors,  is  no  reason  fcr  ex- 
clndlng  them,  the  dcseriptive  eviilcnco  is  «iif 
Biient  to  enable  this  Conrt  to  pass  iii,,.m  ibi' 
conijieteiicy  and  rclevancv  of   the  evi.l.iMc ' ) 
188.1,    Hart  r.   St.itc,   15' Tex    App.   -Jiyj,  iji 
(repudi.iting  the  doctrine  entirelv;  sec  <]'iii.t.v 
tiiin  /losO  "  ' 

•  1869  Wright,  .J.,  diss.,  in  Close  r.  ,><amm 
27  la.  501,  51.1  ("The  Letfisbiturc  .i..,il,il,s8 
c-oiisiilereil  this  very  difficnlcv,  and  yet  .Ii.mksI 
It  l)etter  to  give  this  power  (the  Courl  jii.l  'iric 
V.~"  ■'  »''""'■'  I*  exercised),  even  thniii.'irtNe 
iliffliulty  of  knowing  upon  whnt  the  vi-nliTt  n.n 
hiiseil,  than  to  withhold  it  entirelv").  Coin- 
pare  the  following:  1899,  Bridc;pwa't(>r  /•.  Slate 
131  In.l.  .560,  55  N,  K.  737  (repr.»iii-  the  .it- 
tachmeiit  of  knives,  etc ,  to  the  bill  of  cxi  ei)- 
tion.s  ou  appeal). 
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w»rd«  be  kid  before  the  Court  in  »k  <  I  1 168 

Finally,  the  sanction  of  guch  a  iln/.».n„-      ... 

absurd  and  impracticable  conseqt^e  tit  trT'  """  '^""''^  l^*"!  '«  the 
of  the  jurjr'8  belief,  should  be  mSv  1    .  u^  ^^^"^  Proference.  as  a  source 
expounds  the  correct  reason^or^;  ^^8^^  ,^'\^""-^i««  P- ^ 
1883,  Jr/Sii«  p  J   In//  ,      <  """8  s"cn  a  doctrine: 

legality  and  Xi„ibim/o'f '  wrn"?  "  ".  ""''"'  '^^^^  '"r^L^::  J  » '7'° ' 
...J  mu«t  be  incorporated  into  an!  •  T""^'  "f^"  ""«  '•«»  that  it  mu^  Tl  '  J'""  "•" 
anDounced  by  any  .taBH.ri        u    '""'"'K'"  "P  ^'J^  the  record ?    ullr       ^   ""*'  "*  '""' 

and  manner  of  exn~g.i„„  Zl^  ^  ^"f""^'    A  witness-  countenance  <!^T?  ^'^"^ 

the  jury  and  inlIuenoedti.eir  verdict  ar?f^UkS„^1-  1  '  ^  ""^ '"ey  ..^ve  impZ^d 
necegsarUy  be  unknown  *«  .i.     i  /    .  •"own  only  to  tbemaeli-o.  f...     ";'H"'»'*a 

yet  they  are  and  alway,  h°.?L7n te'^'^d  ''ZT'""  "^  ''"««•'  i'    he "clVj'^ ".r? 

wh,ch  the  verd.ctw«.  founded?    Wearly  ^Tel^i ""'*"""*'"•' '»«*'«>' P-^of  upon 
(3)  But  another  mode,  in  favor  wifh  <.  *      r, 
ocmne  in  question,  is  to  invoke  theTw  ttrt  fh"'''  ?'  "^"^""^  ^'^^ 

,  '  Accord:  ,670  Vauehan    T   T    •     »  '  '^     ""  ^'""*  "^^"^  'he 

'"iol-'Lv-^-'/'-.t^hi'^^^^^^ 
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III 


objec  ion  tb»^  th.  jttiy  dtould  not  Ut.  bwed  tlwir  Ttrdict  "  in  wy  degm  upon  per,o„  .1 
........mtionp :  ..  It  .^  to  u*  tb.t  it  [the  pur,««.  of  the  .Ututor,  v^IT]  wTtT.,  J 

the  jury,  by  the  ri.w  of  the  premUe.  or  ,.1«..,.  to  better  understand  Ld  coBpr.re'i  t  L 

.^t  Z"Zh  T'*:'!""'  ""•^""«  ""  •"""•  •"■*  '^'"^y  'be  more  intelligently  VZ 

ply  tb.  teeUtnony  to  the  .«ue.  on  tri^  before  then,.  «„d  not  to  midce  them  «ilent  hL  eZ 
in  the  c«e,  burdened  with  teetimony  unknown  to  both  pwtie.  .nd  in  reepect  to  which  , 
opportunity  for  croi«,.u..««tion  or  correction  of  error,  if  .„y.  could  be\fforded  eiil  ! 
p«rty.  .  [After  referring  to  the  addition.l  objection  that  the  bill  of  exceptionn  ,|.n.ad 
contam  all  the  evidence.]  It  i.  a  general  rule,  cerUinly,  if  not  universal,  that  thJS 
mu.  Uwe  their  verdict  upon  the  evidence  deliver^l  to  them  in  open  Court  and  thev  u 
not  take  into  cone.der.lion  facU  known  to  then.  p«r«,n»lly  but  oul.ide  of  the  evi.l.ucv 
prwluced  Lefore  then.  ...  Court ;  if  a  party  would  avail  him^ilf  of  the  facta  know.,  i"  , 
Juror,  be  must  have  b.m  tworn  and  esamh.ed  a*  other  wituesaee." 

To  this  mode  of  evasion  there  are  two  conclusive  answers.    The  first  is  ilmt 

If  this  theory  were  sound,  then  no  valid  bUl  of  exceptions  of  any  trial  has 

ever  been  drawn  up.  since  the  demeanor  of  witnesses  on  the  stand  is  alwnvs 

some  evidence  on  the  point  of  their  credit » and  no  bill  of  exceptions  has  ever 

been  able  to  embody  this  evidence  with  ink  and  paper.     The  second  k  ti.ut 

It  IS  wholly  incorrect  in  principle  to  suppose  that  an  autoptic  inspection  i  v 

the  tribunal  does  not  supply  it  with  evidence  ;  for.  although  that  whicl.  i, 

received  is  neither  testimonial  nor  circumstantial  evidence,  nevertheless  it  i, 

an  even  more  direct  and  satisfactory  source  of  proof,  whether  it  be  tern.cl 

"evidence-  or  not"    The  suggestion  that,  in  a  view  or  any  other  mode 

inspection  by  the  jury,  they  are  merely  "enabled  better  to  comprehend  the 

testimony,   and  do  not  consult  an  additional  source  of  knowledge   can  be 

easily  shown  to  be  simply  not  correct  in  fact     The  following  passages  well 

expose  the  fallacy  of  the  notion  that  the  jury's  view  is  not  fn  obtiing 

evidence,  in  the  sense  of  consulting  additional  sources  of  knowledge : 

1884,  Lgon.  J.,  in  Waihbum  v.  H.  Co.,  50  Wis.  ,364  ."J68  IS  N  W  KQA  ■  ••  ti..    h    . 

:  :h?tMi.''.i7''ti  rj""^  '"J  "•"  ""y-"'  «t"at.?n,rdiT„d  .u^:.:  s 

of  the  th.ng  seen.     V,  hat  thev  see  they  know  absolutalv  Fnr  -,.»..,i„  .,""'""'•* 

testify  that  a  farm  is  hillv  a..d  rugged^hen  the  view  h-  discfo^d "  the    ..^  "»'  h' 
every  juror  alike,  that  it .    level  and  smooth,  or  if  a  Jitnl  tS^thS  a  l!n^h    m' 

t™"vt^;:i'r;°7  "•: ''""'  "■"'  '^^  ""*  '^^'^  that  rhS"S  wnr::,." :'t' 

LTirinr;^iTtrn,rn;glvt;r;:?f'^'°-""'°'^  ">•'  iury  U.  find  the  f." 
oo/*".?  W„"""'  ^'  *",  ^r""  ^-  *■  ^-  '*'•  "■  <-^''-  "■  ^'^  Co..  11  Colo.  App.  41,  .5"  Pao 
^awn  bv  L™!Zl  ".l  "^r  "!  '°  "*"  'PP"*»»**  'b"  "»«»«<«  distin^io,  ;^'ieM, 
fltJlh  »?.,  K  "  •""'°"'""''  "herein  it  is  held  that  the  jury  are  not  at  liberty  to  r" 
«l!tl  /  »7  '""r**"  f.«^'dence  in  the  ca«,  but  must  utiLr?  reject  it  otheVwise  "hit 
a«  an  aid  to  the  understanding  of  the  testimonv  offered  Th«  #  Ji„  ,;»•♦  •  °"""^""*  '"*" 
the  constitution  of  the  huma^  mind.  .ndZ^SersIi'  '.S^ty'S"  ;::: 
?n  the  t::ruZ-    """^  •"-'^f''*  'hlch  forciblyexpress'these  idei^'may  t        d 

;M:'::fr;ou's:frt^;rorLrh:^^^^^^^^^^^^^ 

Sw  r^toe  n^int  hl^  h!^"'T'^''''.r'*  '"»>-«»<»>  the  non-existence  of  fhe 
wini-ow  smce  the  po.nt  had  been  sustained  by  a  vast  pnsponderance  in  the  uu.nberof 
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.  vein,  will  undTrt.nd  th.^^uiTdSLS  t^^^"*."'  "I  "*"  "'  '^  ~'""'»'»r  of 

•  "-"-I*-"  ».in.».  it  would  s.^  f^i;rSit  a  St'if"  r  *"•'  '^  ^"'^ »"«'  °» »» 

io.pe«tion,  oouolud^l  thM  the  crevice  wm  Tv^.  Td  ^^  ,  ""^  '""^"""''  ''<"»  "»i' 
H  the  miner,  believed  from  their  i.,.Z^on  thi  '^  "  ^^  °'  ""  "»'  "ontinuou.. 

follow.  U.ough  a  hundred  men  mi^  Car  ti?e,\lM"'TK'''f  '  ""'"«  """  ""y  """W 
hundred  profe«»ional  witneM^iSt  .we'  S,^,"''*  T  "'"''''  '"  *""''  '">«  '»•  ""d  •» 
miner.  b.li.v«l  that  the  .tained  J<1  Zl fhb^  1  "h  T '"" «? "»■'""••  7**.  «  "'*•« 
development  of  the  property  had  th„  *w^ J^  u  i  7  "''  .""^  '*'""''  ^"«  '""»*««»  i»  ">• 
...d  w«.  coMtinuou..  prrviingl.  ;j,^"„t„t  d^v  [  '*""?  ?"'"  '^  '*""  "  "-  '  '"'»' 
there  w*i  a  large  bid,  of  vJ^X^  wflll^l''''?'  '^^"."^  that  at  the  end  of  it 
the  rea«,«i„g  by  which  Court,  holl^t  1  chl^i    7  ^  ^"'"  """We  to  apprt-ciaf 

rvSr"'-  ""•'  '-•  ^-y  -  -  '«--t'::„oi?;r  t^'SSer.TdT^^^^ 

Ji?e^?j:trcetLVK;-„^^^^^  ^3=  ..CThat  the  Jury 

*h.th«r  a  hole  in  the  panel  of  a  do^J^w  or  »«  n  »^  '  !.*  u  *"  '"•'*"'"  '»  d^t'^rn'ine 
D.i.«ible  to  remove  the  panel  to  brin »Tf  ♦  .^  '  •"""•**  ''>'  *  ''""'"•  "  """U  b«  per- 
iu  evidence,  and  .ubmiUt  to\t  {".^^  il'^„,*?:  ?"'» •^•».  o*" -""l  Lave  it  received 
doubt^l.  if  thi.  procedu^  «^re  iU  but  that'th."^.  ''  7"^^  "°*  ^"'  "  ""'""""  *« 
c»e.  If,  instead  of  «  doing.  ihVcourt'  .houM  H-  .''.k'?1'  '*''^''''  *"  ''^'''"""'«  «"  »»>« 
fact  occurred  .hould  be  viewed  by  the  i„^  a,  3  1^  H  "?!  i"*^  *"*"•''  "">  ■""t^^al 
and  the  panel  of  the  door  pott^  out  Jthe^  J  T^-^^^l''^'^  ^  >^ouducte,l  to  the  npot. 
evidence  beoau«.  obt^ned  nrw^Jy^Je'tTinry  nit."       ""^  ""  '""  ""  '••«*P«°°  <•« 

priety  of  instruction/to  tisaJH^^^^  '":."'^"'«  *^«  P'^ 

witnesses- testimony  L  Tn  ^1^.  nf        ^*  ^  "'''°"'*''^  by  juries  to 

B^ost  jurisdictiousi'piS      ""'  '""""«  P"^^'^^"^"  ''  '^^  - 


.u^  \h'  ("H?"'"*  l»t  includeii  caw*  on  both 

169  ("It  u  impom  b  e  that  a  inrv.onli  „«.!"; 
view  ™ch  a  pWwi,ho«tNl^i"„'""itr;vf 

H.!'        ^.  .^  ''  *'««■  "  the  Ctaiuinir  of  evi 
deuce;    Wnght  u.  Carpenter  repudiate     «^ 

AtT  i<Jw„f;     ^?'  "•  ]*"""'•  ■'  Conn.  652,  43 

teii^n^j^'^Jr^K 
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a.  well  a.  other  evidence) ;  1883. 1'eoria  ft  F  R 
Co  r.  Barnnm.  107  id.  160  (jurvV. "  penonid  obi 

•on  <k  a.  Packing  Co.  r.  Chii  ago,  1 1 1  id  651  ASS 
jury  may  "take  into  a<™unt  .uch  fa«.  „  ihev 
learned  by  viewing  the  proMrtr"  189? 
Springer  .Chicajro  (quoted  ««4,  J  ii6j)  •  ml' 
jfav«;ood  Co.  ...  St.v1..„«i.  ,40  \l  V16  '223  29 
».!■..  <04  (an  inntructiou  to  consider  "such  fun. 
S'atar'^if""";'  ^^  "'7'^*'  ^"^  "^'n'l-  "g  n*^ 

Z^ovl^'^rr** '"  If  ^"■"•'''"'^d  a.  .uch," 
approved) ;  1893.  Peoria  G.  &  i;.  Co.  t-  R  Co 

M  37N  V  ^,',  ""*r:  '••^••»»»'">'.  150  id.  616. 
wi,  37  IN   fc.  901  (preceding  ca»^!,  di8tiuL'ai(.h«l 

TJZ"T'^  ""*'  "V"'''  ""'  "".iuent  'doni.t 
M.itute;  for  common-law  views,  tlie  puroose  i« 
merelv   "to  understand    and    appV  th"^  evU 

ind  «.  !hV" f  T."*- '"  "■* """« "f  evidenci"; 
and  so  the  following  cases:  1902,  Ununist  1. 
Chiea™.  200  id  69  65  N.  E.  68,  ;  ,9^'X^,  I 
n-  '  "Co.  V  Miller,  201  id.  41.1,  66  N  K  275  • 

aeuce  of  the  need  of  croMings) ;  1889,  TopeU 


♦|iiP 


fl 


■  i? 
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The  general  retult  ia.  then,  that  it  ia  no  objwition  to  the  proeaaa  of  wtoptic 
proference,  at  a  view  or  in  eonrt.  that  the  biU  of  exoeptiona  eannot  be  iua,i« 
to  transcnbe  faithfuUy  tha  aouroea  of  beUef  thoa  laid  before  the  iurr;  but 
that  there  are  aound  raaaona  for  repudiating  tbia  objection  without  a  resor 
to  the  nsound  theory  that  a  view,  or  any  other  form  of  autoptio  proference" 
doea  not  involve  the  consideration  of  e\  '<*nce  by  the  jury. 

Co.,  lit  id.  a4S,  a  Ad.  IM  (MBioMI  domain 


ne.  1083  (s  vieir  i«  -M  moM  bnoMmMMof 

brioKiDf  •ria«oc*  MoN  llMiD.  UtHug  lb*  thiac 

itmlj  tMtitr-):  M,.,  ino.  8h*ph*A  ».  Cm? 

dM.  »a  Me.  535.  SO  All.  91  (jofy  h*T*  "•  rifhl 

10  tak*  into  cuuidtntiun  what  tlwr  mw*)  : 

.Vau. !  1883.  Tnll7  v.  B.  Co..  134  Uui  4M,  503 

(obJMtiuD  that  a  rulioir  that  th*  plaintiff  had 

Dot  offend  •oOciaDt  eTidmc*  eoold  not  bt  mada 

aftar  a  riew.  npudiatad.  beeaoM  tncb  •  ralioc 

•bould  take  iuto  cootideration  Ih*  coolingaDcr 

that  kuovrladsa  waa  obtained  at  a  »lew;  "in 

moat  caM«  of  a  riew,  a  jury  mntt  of  neeanity 

acqnira  a  certain  aoMont  of  information,  which 

thajr  ma/  pronarljr  treat  aa  eridence  in  the 

***„  U  '••<*•  "•"•n'  o.  B.  Co .  150  id.  386.  388, 

83  N.  E.  814  (by  a  view  the  jury  learned  thai  a 

nasman  had  been  placed  at  a  eroeting  ainee  the 

accident ;  whether  thie  could  be  "  treated  aa  a 

part  of  the  eriilsnce."  for  purpoeee  of  comment 

in  arjjainent.  not  decided) ;  Minit. :  1894,  SchnUa 

r.  Buwer,  57  Minn.  493.  59  N.  W.  631  (remoT-' 

ing  lateral  eupport ;  the  view  la  merely  to  apply 

the  evidence) ;  1901,  Northweetem  M.  L.  I.  Co. 

V.  8nn  Ini.  0«ie,  85  id.  65.  88  N.  W.  «T«  (the 

jury  is  nut  to  uee  the  knowledge  obtained  at  a 

new)  J  Xehr.:  1900,  CbicaRo.  Bock  I.  A  P.  B. 

Co    V.  Farwell,  59  Nebr.  544,  81  N.  W.  443  (a 

li?.».""  •"'Je'""")  i  AT.  //.:  1861,  Dewey  ». 

William*,    43    N.   H.    384,  387    (not    deiir)- 

.V.  J.:   190a.  DeGray  v.  R.  Co.,  68  N.  J.  l! 

454,  53  Atl.  200  (Guae  r.  Samm,  la.,  foUoaw: 

jurora'  view  of  telephona  atroetarta  appaivntiv 

held   not    to    famish   eridanca) ;    Pa.:  1890 

liower  p.  R.    Co..   133  Pa.   524.  19  Ad.  874 

(a  view  merely  illustratca  the  testimony ;  said 

merely  in  eautioninn  the  jnry  not  to  repndiata 

the   testimony   entirely);    1891.    Hoffman   v. 

R.  Co ,  1«    id.  503,  28  Ad.   833  (approving 

the  preceding  case);  1899,  Shano  v.  Bridge 


kuaw");  V.  S.. 


■  8.  r.  Baafart  B  V, 


n  Fad.  38,  aa  (aainaat  doaaia ;  view  may  iur 
■dah  fTldaoea):  Wati.i  1903,  SealUeA  .<!  k 
Co.  ..  Roadar.  80  Waah.  344,  70  Pac.  498  (.i,« 
laiy  «  are  told  that,  whara  there  is  a  conHi,  t  i<, 
Iha  ttwimoay,  thay  nay  laaoH  to  the  eviiHu, 
of  thair  aanaaa  on  the  view  to  determine  ih, 
tralhi  and  lhia,wa  think,  ia  correct"):  11'  f,  ■ 
I8»4,  Fos  r.  B.  A  O.  R.  Co.,  34  W.  Va.  4S6  I  j 
8.  E.  T87  (the  Tiaw  ia  to  "  batter  nnderttand  ili. 
avidenca,"  but  the  jnry  may  take  into  conBiilcM. 
tion  tha  imprtaaiona  gained  by  sight  of  the 
place) ;  1903,  State  v.  flennr,  51  id.  883. 41  S  E 
439  (a  raqnaat  that  the  futj  '•  are  not  to  uks  int„ 
eonsidaration  anything  thay  saw  or  any  iiiipr»>- 
aion  they  rMeirad  at  tha  viaw."  held  not  imprup. 
arlv  refnsed) ;  mi.  i  I8S8,  Neilson  v.  K.  Co ,  58 
Wis.  516, 533, 17  H.  W.  SIC  (jory's  view  of  prem. 
isas  allowed  to  ba  taken  aa  sonrea  of  kuowlnlffe) 
1884.  Wasbbam  ».  R.  Co..  59  id.  364,  M»  la 
N.  W.  338  (view  may  be  taken  by  jnrv  an  a 
aonrca  of  knowiedue) ;  1885.  Johnson  v.  Boot- 
man,  63  id.  368,  i75  (Washbnra  ».  R.  Co  sp- 
provad)  j  Mankwiu  v.  R  Co..  64  id.  403, 407,  as 
N.  W.  438  (»iew  is  to  "  assist  in  weighinE  and 


applring  the  avidenca  ")  i  1886,  Beefel}  i..  if  (  o . 
ti  id.  96,  100.  39  N.  W.  904  (view  is  to  "enable 
the  jnry  to  datarmiaa  the  weight  of  contli.iniir 
teetrmony"):  1887,  Saaaa  ».  State.  68  i.i.  .vio 
837. 33  N.  W.  849  (aa  instraction  "  what  th,.y 
■"*  '•f»Uy  bacooaa  a  part  of  tlie  evidence  iu  ilm 
case,  diaapprored ;  tha  Washburn  case  niiiiuu. 
daratood  and  practically  repudiated). 

IXatinguisb  the  fullowinff:  1901,  London 
G  O.  Co.  c.  Lavell,  I  Oh.  I3S  qudM'»  in»p«  tion 
ol  omnibnaee,  npon  the  iaane  whether  the  di  fend. 
ant  a  waa  aoch  an  imitation  of  the  plainiia'»  aa 
to  iecaive  cnstomars,  bald  intofficient,  witbunt 
othar  andenca). 
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PART  II. 
RULES  OF  AUXIUARY  PROBAnVE  POUCY. 


INTRODUCTION. 
OIWEBAL  8UBVIV  OF  lUXIUARV  BULB. 

cBAvm  xxzynz. 


1 1171.  .Kttnr*  or  thr  RoIm. 


1 1176.   rtitMTj  tad  SMoodory  KriiUaw. 


lective  operation  of  another  machine  is  probative  to  show  the  condition  nl 
he  machme  ,n  question ;  whether  the  testimony  of  a  person  who  wasLLe 

oirdTi  t™?r.  "'''^'^.'''''^  the  principles  of  Relevancy  are 
concerned.  It  u  true  that,  m  examining  those  principles  it  is  often  r,™/ 
UcaUy  convement  (a.  noted  ante,  §  42)  to  treat  at  fhe  saL^  1  tSe  eff^r^f' 
certam  principles  of  Auxiliaiy  Policy  properly  belonging  here   in  Part  II 

considered  at  one  time  in  order  to  nscertain  the  resultant  working  r^e     But 

t^e rtTh^  °"  ^r*^' "'  P"''*'"'^  convenience  in  expositio^  "Lis 
true  tha  the  pnnciples  of  Relevancy,  as  forming  by  themselves  aSZT^l 
.et  0  rules,  are  concerned  merely  with  the  questL  whet^  a  givenTcr^ 

^rtoTwrrr^^Hnr^^^^^ 

The"'  Jtill  ma^l'  T"'  ?  '"'  «« -identially  worthy  fo  be  consiZd 
ZZS  \  ""y '?"""°  ^o'  ^hem  another  gauntlet  to  pass.  They  may  be 
amenabe  to  certam  other  rules,  applicable  to  specific  dasses  of  evSentiaS 
material,  and  designed  to  strengthen  here  and  there  th7  v  dfnt^al  tbri^ 
and  to  secure  it  against  dangers  and  weaknesses  pointed  out  ^efper  enc" 
These  auxihaxy  rules  have  nothing  to  do  with  relevancy  as  such.'  .S^rded 
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n.  the  minimam  m,ui«m.nt  fo,  «lmWbiIity.    They  «i.na«  wley.nor  «n.I 
hen  u„.U.r  HjHc.al  e.rcun..u«ce.  .pply  .„  .,t„  «,„«„„.,  j^j    ^  J'J^ 
.p.c.«    d«nK«r.     They  nujr  be  «ul  to  .«  .rtifici.1  «.  diHi„5ui.he.l  ?.. 
n.tu«l  rule.;    hat  ...  they  do  not.  « do  the  ruU  of  n..l«v.r  .y" .imply  n,, 
lyjc  the  natur.1  proc«.s  of  int.m,c  and  belief;  but  they  contrive  a  L' v 
MfHgnard  to  U  applied  where  experienc*  ha.  .hown  it  deairable.     Mon-ov,  r 

hr'JT'T'l  ■'  "?  """  I'"''"''  '"""  ""^  °'  relevancy;  for  the  .am/ 
fact,  thouKh  It  u  alway.  relevant  to  prove  the  .ame  prop.«ition.  mny  .r 
may  not  come  under  the  ban  of  one  of  the«  auxiliary  rule..  accordiuR  t.i  ci, 
cura«tance.  having  no  connection  with  relevancy.     For  example,  the  circnm- 
.uince  that  a  per.on  planned  to  execute  •  will  of  a  certain  tenor  i.  reuar.l-.l 
a.  relevant  to  «how  that  a  Ion  will  executed  by  him  wa.  of  that  tenor    y.-t 
by  a  certHjn  rule  of  p,«ference  the  document  it«>!f  mu.t  be  produced'.  Li 
only  if   1 1.  unavailable  may  this  circum.tantial  evidence  be  u«hI    Ar.in 
by  another  rule,  .ometime.  laid  down,  the  circum.tanlial  evidence  alone  will 
in.uihcnHe.  not  be  regarded;  it  fin-t  mu.t  be  quantiUtively  .trenRtht.,..,! 

of  a  father  of  a  family  a.  to  the  age  of  hi.  child  i.  .  fact  alway.  relevant  (iu 
the  .ense  that  the  awertor  i.  a  .,ualifled  witne..)  to  .how  the  child',  n.'e- 
neverthele...  ,t  will,  under  .orae  circum.tance..  not  be  received  unle..  it  is 
luade  on  the  .tand.  under  oath  and  .^bject  to  cro..^xamination.  Again  the 
teatimony  of  any  peraon  who  has  .een  a  te.Utor  .ign  a  will  i.  relevant,  in 
the  .en.e   hat  the  peraon  i.  a  r,ualifled  witne.. ;  yet,  if  there  i.  another  r*r 

rrii  »  iiT'^  ^"f^T"^^  "•"  '•'»  ^y  J>»  .iRnature.  the  latter  must  Hr,t 
be  .nlled  to  the  stand  before  the  former  can  be  listened  to. 

anJ'Tnl^'"^  "'Auxiliary  Pulicv.  then,  form  a  .at  of  rule,  over  and  alK.ve 

moYnn  .  r?"",*!**  '"""  "•*  '"'"*  "'  ««'"^»"°y  <P»rt  I)  in  re.ting  'A 
ui-on  an  annly...  of  the  proce..  of  inference,  but  upon  expedient,  desigiu-d  ,o 
avoid  .pecal  danger,  irreapective  of  tho  nature  of  the  infVrence  and  nflecti... 
.n  n„,„,u„,.  variou,  kind,  of  evidence  re.ting  u-HJn  variou.  inference..  They 
are  distinguished  from  the  rule,  of  Extrinaio  Policy  (Part  III)  in  having  for 
heir  purpose  the  .treugthening  of  the  maw  of  evidence  and  in  avoiding  1}^. 
witl  thTr  ?  r'  "•'  "'"'^/"•^^  "'  '="""*«"'  diMdvantage.  unconi.e,  u-d 
whl  „  r  L  /  Anglo-American  law  of  evidence;  and  they  are.  or.  the 
^rt  o/tLe  t^l."""'  """"  "'"^''  ^""^'"^'^  ''  "P«"--  "  -^  -•-'''^ 
-nJiilL"'   "'""^.  **  **•  ««>-■     Thew  rule,  may  best  be  grouped  and 

whichThe  ~l^nJ^^^^  ^^*°  '^'^'^^^^^^  operation  of  the  .nile- the  niult 
Jiv  !.hl.  !  71  '^  """  !°  "*  "PPli-'^tion.  For  this  purpow  the  rules  sem 
tTlnZ  f'T"'.  ''^"'^''  "^'•^^  ""y  ^  termed.'^re.Vect.ively.  Preferon- 
(t  Sy^SLT  *^™'"^"*'''^'  P'^P'^yl-^'t'*^  Simplificative  and  Quantitative 

im 
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1.  The  Mtnr.  of  th.  Pr^tm^Hnl  rult.  b.  that  th.y  prefer  «,.  kind  of  crl- 
d.nc  to  .no^her     Th  .  th.jr  m.y  do  in  one  of  tio  w.y.:  (a)  they  mil 

7Z  r.  i"r  '""^?r  *".^  ''""8''» '"  before .nyothercanh.,  ITZ 
t....nd  m.y«fu«,  provWonelly  to  li.ten  to  the  Utter  until  the  former^ 
procured  or  i.  .hown  to  be  in.cce«ible ;  or  (6)  they  n..y  prefer  one  JcTn"  of 
evidence  .beolutely.  i  .they  nuiy  require  iU  production,  and.  «,  Tg  m  i  1 1. 
.v..a..le.o«n.,der  no  other  kind  of  evidence,  even  after  the  profeJ^  k  „d 
hu  l«en  .upphed.  W  th  reference  to  the  kind,  of  evi.lenco  thu,  p^fc^d 
he«,  rule,  .re  of  the  following  «.„pe:  (1)  There  i.  a  rule  of  prefernrior 
he  m.pect.on  of  the  thing  it«If,  i„  place  of  any  evidence,  either  circumLn 

timea  termed  treated  po,t.  §}  1177-1282).  and  concern,  itaelf  aoely  with 
documenU  The  preference  here  i.  aololy  of  the  conditional  aort  abovelmed 
and  no  of  the  ab«,lute  aort  The  question,  that  here  anae  are.  i„  «eZl 
to  w  at  object,  thi.  rule  of  preference  applie,.  under  what  cond it  onf-Th. 
object  ceai„n«  to  be  available  for  production  -  the  preference  cea...,.  and  to 
what  excepfon.  the  rule  ia  ...bjoct.  (2)  Then,  ia.  next,  a  preference  a.  be" 
tween  var.ou.  kujd.  of  intimoniat  evidence.  One  kind  of  witne,.  may  tr 
vanon,  rea«o„..  be  required  to  be  called  ia  preference  to  another.  Hew  the 
two  kmdo  of  pn,fere„ce.  conditionnl  and  absolute,  are  both  found.     H  m 

t^S  b»  1  r'"",'  "'"  ''^'^  ""~  '=°"''«™  »he  kind  of  dcK^ument 
to  wh  oh  the  rule  applie. ;  the  number  of  witnewes  that  mu.t  be  called  •  the 
condition,  of  non-availability  of  the  attesting  witness,,  which  di.lae  w  th 
caUmg  them ;  ,f  they  are  unavailable,  what  the  next  grade  or  aterof  tTau? 
mony  .hould  be. -the  maker',  handwriting  or  the^Ue.ting  witneaVor 
both ;  whether  an  exception  exi.te  where  the  opponent  admit,  the  document", 
execution,  or  claim,  under  it.  or  where  it  i.  an  ancient  document  or  a  regS^red 
deed,  and  the  like.  Other  example,  of  thi.  kind  of  rule  are  .ometi^e^  fou7d 
m  requiremenu  that  the  ey^witne.«s  to  a  crime  mu.t  all  be  called  o  that 
In^o^r'^  '?^'^  «"^'  """  ^  '^"^•^  »°  P"'^^  their  lo...  or  hat  the 
ute  preference  of  one  witness  above  another,  the  chief  example  i.  the  ru^ 
C  n  ?  »"8"'t"'^»  <#"«'  report  of  te.timony  delivered  before  him. 
The  preference  here  when  held  to  be  absolute,  i.  so  in  the  sense  that  thT. 
report  ..  not  allowed  to  be  .hown  erroneous,  i.  t.  the  magistrate',  report  i. 
r/rr    r  "/"  ^'^f^^^^^  ^h-t  <>'  -^ny  other  person  whatever.    Another 

LiS  ?  T\t  '"''  ".**'"  P"^'^"'*  8^^«"  ^  *»"'  "'^«'^''*"»'  of  »  'Mute  a. 
^rtified  o  by  the  pre.idmg  officer,  of  the  Legislature,  the  Governor,  and 
th.  .SecreUry  of  State ;  where  thi.  doctrine  obtains,  these  person.'  testimony 
w  made  to  stond  against  that  of  any  other  persons. 

-•  \^''  "f  *««  of  the  Aml!,Hc  (or  Scrutinative)  rule.  i.  to  subject  a  certain 
kmd  of  evidence  to  teste  calculated  to  exhibit  and  expose  ite  possible  weak- 
nesses and  o  make  clear  to  the  tribunal  the  precise  value  that  it  deserves, 
ihere  i.  m  effect  but  one  rule  of  thi.  .ort.  the  Hearsay  rule.    By  this  rule. 
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two  s„cl.  teste  or  securities  for  trustworthiness  ore  required  to  be  nDnli..,  . 

Uon  whether  certain  classes  of  testimonial  asserUons  ar^e  to  l^Tc Jiv       T 
cepfonally  without  undergoing  these  tests,  and  where  the  line  is  S  J      I 
between  utterances  to  which  the  n,le  does  and  dues  not  ap pij  "^  '^"*" 

3.   The  nature  of  the  Prophylactic  rules  is  to  endeavor  bvartifiri.1 
d.ents  to  remove,  before  the  evidence  is  introduced  suci  soV«  s  o^d  .T" 
and  distrust  as  experience  may  have  shown  to  lurk  withn  r   tL;    " 
thus  contrasted    on  the  one  hand,  with  the  Analytic^Z.  whic^     hi"' 
their  purpose  by  exposing  the  weaknesses  to  plain  view  and  on     ,p 
hand   with  the  Quantitative  rules,  which  effect 'he^o£tb^umltW: 
quantity  of  evidence  sufficient  to  outweigh  its  individual  weakneresTh 
rZcS   r  ""^'\«™P^°^  fi^«  «-P-Ji-ts. -the  oath,  the  j^r^^^^^^^^^^^^ 
publicity  of  proceedings,  separation  of  witnesses,  and  prior  noUce  o7ev\  ."    .' 
to  the  opponent.     Their  common  aim  is  by  the.  e  expedients   ^^7. 
advance  the  dangers  which  are  inhe.nt  in'certain  kLs    f tilt    ""^  '" 
4    The  nature  of  the  Simplificative  rules  is  to  reject  a  certain  kin.)    f 
evidence  which  though  in  itself  relevant  and  trustworthy  is  likely  unj    1 
tarn  conditions  to  confu.se  the  process  of  proof.    These  dX  from  th     Z 
four  groups,  as  to  practical  effect,  in  that  they  do  not  accent  thPPv 
when  tested  or  strengthened  by  some  artificial  exM  ent  -such  T^ 
examination,  or  oath,  or  numbers  of  witnesses  -  but  simply  exclude  it  e"     r' 
absolute^,  or  conditionally.     The  chief  rules  are  those  wLch  rxcluL  n 
dence  offered  at  „,.  improper  time.  (2)  testimony  of  an  excessTve  nun  ,  r    i 

5.   The  nature  of  the  Quantitative  (or  Synthetic)  nilp«  i.  »i.„f   • 
cases  they  require  certain  kinds  of  evidenc/L  be  ISirwitl  ol 
dence  before  the  case  will  be  allowed  to  go  to  the  j^ry.     Th        art  tZ 
general  classes  of  such  rules.    (1)  A  rule  may  prescr  be  a  defin  S  m  mb   T, 
witnesses  as  the  minimum.    On  a  charge  of'tUson.  for  examl    1  w 
nesses  are  almost  un  versally  reouired  ■  anH    nn  «„  ;.     '=*""'P'e,  two  wit- 
execution,  two  witnesses,  or  Ll^Z\,::X\:iZ'  iTur"" 
prescribe  that  in  given  ca.s  one  witness  is  notLZenf  unl       t^.:2 
there  is  circumstantial  evidence  of  a  specified  sort.     It  is  sometime   n'i    1 
for  example,  that  an  accomplice's  testimony  must  be  thus  corrob  ra       ^ 
hat  the  testimony  of  a  woman  said  to  have  been  seduced  or  raped  ,:    1^ 
thus  corroborated.    (3)  A  rule  may  prescribe  that  one  kind  ofScunls'i.aS 

1378 


f I  1 171-1 175]  ..  BEST  EVIDENCE  "  RULE. 


t..  by  witnesses.  the\{rcJstaZZZlalZ  *""T  iV^'"'  "°^  ''''^^<i 
out  the  accompanying  circumst^LesTant  ?  ^  ^'^'^  insufficient  with- 
er the  like;  or  the^fchanje  of  r/riatT^^^^^^^^  ""l'"^^'  ^°"«  P™-""-". 
issues  as  not  sufficiently  evidenidbJ  th«  "'  ""^  ^  '"fi"'^^^  "'  <="tain 
These  quantitative  rules  are  bour  Ut  "o^T'""",  "'  '^°»>«^'i"'tion. 
unimportant.  ^•^*®'°  °^  jaw  relatively  few  and 

There  is  no  one  term  traditionallv  civen  t^  M,;. 
her.  tenned  rules  of  Auxiliary  ProLfJve  ply  "E^    ""^'-^  -H 
examine  the  scope  of  a  phrase  whinh  K».  i        l    '  "  necessary  now  to 

them,  -the  "  beVt  evidenc"  plci^,'  '    '"  "'•^'  ""  coveriug'some  of 

§  1173.    "Be.t  Brldence-  Prtnolpl.-  Hi,t«,»    ,  ... 
of  the  phrase  has  been  traced  once  fof  !n      a    *^"  ''«— •     The  histoiy 
better  statement,  by  ProfeslrThTyeVi  "       ''"''°"'  '^"^  possibility  3 

«>called.  Such  rule. could  not  well  SItl  Zn  '"*  '""'*  '  '"'^  °'  '^'d""".  PropeVy 
...e  jury  were  allowed  to  flud  verdiuo .  their7w:'Se°J  "^  """f  i"' '''•"^  -'  ^^iX 
jury  had  been  elaborately  asserted  a.  a  le»Hi„„  „        j    ^      ''^^ '  *"''  ">»*  Power  of  the 

of  the  seventeenth  century,  let  us  trace  it  doZ  TJi       -'"^  **"  "•'"•  'hen,  at  the  end 
in  Ford  ..  Hopkins,  in  allowing  a  SLf^  '  "A  «  ""'r'*'^-    ^"  "«'  ^«"  l«e9-17^ 
fact  that  the  goldsmith  had  Liy^^Z  llo^  C  7     '"^.u^""  «  '"^'"'«'"  «>*  thj 
o.  tae  ..a..,  of  tr,.e;  -the  best  proof  thaMhenatL'':,"^^'.' '•'"^  °""*  "''''  »°«<« 
required.'    •i!,..is  the  earliest  instance  of  the  «.«nf»K      u'*"  **""«  ""'  •^"'^  «  only 
or  it.  synonyms  is  rc-peatedly  used  by  H<Jt  and  1      P*"''*' «"'  ^  """e-^ber.    Thta 
familiar,  and  it  continued  to  LldrgSt  ptlt    "^h"";  ;.   "  •l'"'  ^^"^'  »°'^  b^*"" 
Baron  Gill.rtintroducedthe.xpreSfntohtSorF^'*''*'"*'''*'"*^         Chief 
ulewh,ch  -rauire,  of.  party  the  best  evidence  tSjoilt""'-  ""'*  ''^"«"'^«J  »»"» 
the  whole  subject.  .  .  .  U  j.  ..jj  i„  q^'^^^^^  S^k!h.?..r1"?' f  *•""=•"■"* '"'«  »' 
«.gnal  rule  in  relation  to  evidence  U  this  ^  1  m!„        Vu^"  *?*•  therefore,  and  most 
nature  of  the  fact  is  capable  of.'  .        4he  tn,«  1    ?"'"i>r  «"  "^ost  evidence  the 
the  greatest  evidence  that  the  nature"  nffL.  *      •"""«  °*  "^^  ">'«  "^  '»"  'hat  require 
dence  shall  be  brought  whlt;:lZtlVS 's'tinr™  V'  ''>  ""''  "°  ""^^  '^ 
parties'  own  possession  and  power.     WhV  dK  l^l      ^"^^  ^""^""'^  behind,  in  the 
..k.;  and  he  illustrates  by  what  was  Svs  th-  .t^v  ''       "•"  *'"'  '^""'  "'*''•'"«'?  ^ 
copy  of  a  deed  or  will  where  he  ouZ  to  p^utt^^^- *!"??'*'  "">  «"«  "^  offering  <  a 
u»mg  the  same  and  even  more  erfnh.H    i  "  °"«"'*'-    '  '  •  The  Court,  also  were 

th.t  .the  ruU  of  eviden'.:  rtT.t'K  ivTuTiha! th ''"'  "^"^  H-^-ke^"'-^ 
.How  mast  b.  given.  There  is  no  rule^f  evWen  ~  to  t  ir';*""" -''"r  "'  ""«  <=■«»  ''*" 
•enable  one,  such  as  the  nature  of  the  «,iIL!^  ^"* '''"'" '°  'his  court  but  a  res- 

Lord  LoughlK,rough  «id  •  C  Jl'^'l^faw  .^tfuothT'i!.  '^:±^'-'  ^""^  '»  l"«" 
nile.  namely,  the  best  evidence  that  the  nwurT  o7  th^  .«.  ^  P","^  "P""  *«  ««""•« 
But  the  great,  con.picuou.  instance  i^whioh.i.-  ^  .  "'  ''■^'  '^'°'''  ^  P^'fe-^Uy  agree.' 
in  the  famous  and  historical  CM^orOmlti^^i"*"""*  ''"  »««rted  ""d  "PPliedwl. 
tension  of  British  commeS  nTd  s^X^thJouS"'  *"  '"*'  «~'^"<f  °u 'ofl:" 

to  the  uMge.  of  hi.  religion.    In  thil  c«  Will«   T         I''!,''  *"•  '"  *"*»'  conformed 

H)>.  ca*s.  W  illes,  J.,  resorted  to  this  rule,  and  Lord 

PreUminary  Twati*,  on  Evidence,  489  ff 
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Ilardwicke,  sitting  m  Chancellor,  with  great  emphasia  aaid  :  '  The  Judge*  and  gaj;e.,  of 
the  law  have  laid  it  down  that  there  is  but  one  general  rule  of  evidence,  the  best  that  tli,. 
nature  of  the  case  will  allow.'  ...  An  old  principle  which  had  served  a  useful  pnri„se 
for  the  century  while  rules  of  evidence  had  been  forming  and  were  being  applied  f.  „i 
extent  never  before  known,  while  the  practice  of  granting  new  trials  for  the  jury',  di 
regard  of  evidence  had  been  developing,  and  judicial  control  over  evidence  had  bee"^ 
greatly  extended,  —  this  old  principle,  this  convenient,  rough  test,  had  survived  iu  n^ 
fulness.     A  crop  of  specific  rules  and  exceptions  to  rules  had  been  sprouting,  and  hanhi 
ing  into  an  independent  growth.     It  had  become  perfectly  true  that  in  many  ca^es  it 
made  no  difference  whatever  whether  a  man  offered  the  best  evidence  that  he  could  or 
not,  —  the  bettt  evidence  that  the  nature  of  the  case  admitted,  the  b«it  ex  nalura  rei  aa 
some  judges  siiid,  or  the  best,  rtbui  lic  itantihwi,  as  others  said;  none  the  less  it  was'  in 
many  cases,  rejected.  ...  As  regards  the  main  rule  of  the  Best  Evidence,  in  its  pneral 
application,  the  text-books  which  followed  Gilbert,  beginning  with  Peake  in  1801  and 
continuing  with  the  leading  treatises  of  Phillips  in  1814,  Starkie  in  1824,  GreenWaf  i,, 
1842,  Taylor  in  1848,  and  Best  in  1849  all  repeat  it    But  it  is  accompanied  now  with  ™ 
many  explanations  and  qualifications  as  to  indicate  the  need  of  some  simpler  and  tmer 
statement,  which  should  exclude  any  mention  of  this  as  a  working  owa  of  our  sy«t 
Indeed  it  would  probably  have  dropped  naturally  out  of  use  long  ago,  if  it  had  not  coi 
to  be  a  convenient,  short  description  of  the  rule  as  to  proving  the  contents  of  a  writine 
Regarded  as  a  general  rule,  the  trouble  with  it  is  that  it  is  not  true  to  the  facts  and  Jtos 
not  hold  out  in  its  application ;  and  in  so  far  as  it  does  apply,  it  u  unnecessary  and  un- 
mstructive.     It  is  roughly  descriptive  of  two  or  three  rules  which  have  their  own  reasons 
and  their  own  name  and  place,  and  are  well  enough  known  without  it." 

§  1174.  Same:  Scope  of  the  Phnae.  The  phrase  about  producing  the 
best  evidence,  then,  is  merely  a  loose  and  shifting  name  for  various  speciHc 
rules.  Each  of  these  stands  upon  its  own  basis  of  principle,  and  eacli  of 
them  has  its  own  history,  independent  of  the  phrase.  The  rules  were  not 
created  by  deduction  from  the  principle  implied  in  the  phrase;  but  the 
phrase  came  to  be  used  as  descriptive  of  the  rules  already  existing.  What 
were  these  rules? 

(1)  Chiefly,  and  usually,  the  phrase  was  employed  for  the  rule  that  the 
terms  of  a  document  must  be  proved  by  the  production  of  the  document  itself, 
in  preference  to  evidence  about  the  document  {post,  §§  1177-1282).  This 
is  the  use  that  has  longest  survived,  and  its  illustrations  are  too  numerous  to 
need  citation. 

(2)  It  has  also  often  been  employed  to  designate  the  Hearsay  rule,  i.  e.  the 
rule  excluding  assertions,  offered  to  prove  the  facts  asserted,  and  made  by 
persons  speaking  out  of  court  and  not  subject  to  the  test  of  cross-examina- 
tion (post,  §§  1360-1810).  Testimony  on  the  stand  is  "best"  in  the  sense 
that  it  is  not  regarded  as  trustworthy  until  it  has  been  subjected  to  this  great 
test  of  cross-examination.  This  usage  has  almost  disappeared,  but  it  was 
once  not  uncommon.' 

(3)  It  was  also  much  employed  to  designate  the  group  of  rules  by  which 
the  testimony  of  certain  classes  of  witnesses  is  preferred  to  that  of  certain 
others.  The  party  is  required  to  resort  first  to  the  former,  because,  for 
varying  reasons,  their  testimony  is  regarded  as  "  best."    The  rule  requiring 

»  E.g.,  J70»,  Holt,  C.  J.,  in  Altham  v.  Anglesea,  11  Mod.  210. 
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the  production  of  an  attestim,  witness  (m»t  8S  lo«-  i,o,v 

thej!e,andthe  one  most  freau/ntlvTT-      .  ^T  ^28'-1321)  was  the  chief  of 

inioL'i":,itrs5:rorrb 

said,  for  example,  that  the  record  of  a  r  "^^'^^f '^°  ^'»^^-  It  is  sometimes 
ceedings.  as  co'm^a.d  Z.  Xr  Lim^onTor  ^Llt  'IT  "'  '''  ''- 
docket  entries.  But  the  truth  is  thaHfe  PnT,/  ^^^.''^"^^  """"tes  or 
proceeding  itself.-the  only  thins  whTchwnihr  7f'°  '"''""^  "  *'•« 
Court;  and  so  the  frequenlquesfio^s  iJ.JI  1  T"^f  '^'  "'"^  "^  ^^e 
questions  of  the  law  as\o  wlTcZ  uZ  I- ,  ?  ""^^''  "''  '"  '^'-""y 
(/«*<.  §  2450).  Again,  the  notary  so"  1!  J'^^^^^  ^"'PT  «  J"^^'^'''!  »^t 
woman's  acknowledgment  of  conintJlT'"^'  '"""'''^  °^  »  '»'»n-i«J 
of  as  the  "best  evidelceTi-s  riet^^^  \'''"«'^  ^"'^^"-^^  '"P°ken 

to  the  act.  but  as  the  ve^  j^S  ^  f  ju  ^I'T'  "' *  P^^«"«^  testimony 
law  ill  attach  legal  con7em,e  ce  »  21  '.f  '^'  T^^  ^'''"8  »»  ^^h'-^''  the 
eral.*  though  sometimes  assSed  *^^  •'  '  P'™'"'"'^'"'=«  '"'«  '»  g«"- 
truth  notTdoctrine  about  Smed  T^i  ^k''''  '1^''  evidence." »  is  i,. 

law  specifying  what  sorts  of  t^  "Ir  "^'  *'"'  "  '^°*=^"°«  °^  substantive 

purpofe  of  gfving  them  legll  S      "  ""  '"  *"  ^"''^'^  *^  '''^^^  '-  ^'"^ 

The  soo^r^he  phrase  is  :S;X::L:^XZS?''''' 

"..est  ev'den:?.ThaTrfi'r:rr::::ir!d"'TH  ^^^^■•«"-'-  between  the 
lowed  when  the  «best»is  unatZT^,  ""  "'^'"°'"  ""^^"'^^  that  is  al- 
.l-rough  the  curren^^  ^^e"  i  ^Mr  01^^ '"  '^  '"^""^^'^  ^"^P-^^^ 
treatise)  by  the  terms  Primary  and  Secnn??",'  ''''^  ""'^  ^^  ^'^  ^esfs 
are  in  themselves  not  wS  unsaSS  a™  "'%  ^''" '''"^' "'^'^^ 
One  is  that  the  rule  requiriL  Z  nrr, ,  7'  "%T"  *°  ''"°"^  objections, 
requiring  evidence.  butTruTeltrir^^^^^^^     of  documents  is  not  a  rule 


M  '  ^/"a'^®®'  Grose.  J.,  in  Stone's  Trial  21 


I- Lovell  ICr'r'r'i'ia'u"  ""'",'".■ '"  Junes      man,  47  N  H  120  i.ii  "iTaT""!"'""  '•  ""^ 


1[.k?«1nH"'  ^-  ^'  '?  """"^hund  r.  Barker", 
1  Atk.  1 ,  45  to  desiirnate  tet h  (2)  and  (3)  .unra 

:.'  TJ!T}'^  '.«'?.  .''.v  Kent.  b.  .I.,7„*?oIeS 


miL"T7*  VH^I^o'l-i-.'"  "<"'"''""■'  ••  W»«J- 


phjue  are  elw«  here  to  be  met  with.  * 

*  Pel,  §  2400. 

MiUe^4^'r;»k«T;X,^l^"«i».^"°,7'- 
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Wagner.  4  Wyo  (  3".  'C^.  \c^^^tZ:r: 
n"i^HS»«:J::f™o..ll 

X.:«e^Li1U^:^«J^r'l™J'"''■•'.^of  'he 


„!._  'l  V,'  "  '■'"'  ™ouern  rut  litv  of  iHa 
ph™«,  had  long  ago  been  anticipwedfin  part 
I"'  the  great  exposer  of  legal  cant  .^827  J«^  J 
ft^nUjam,  lUtionale  of  jXi3"kidtnUf  ri"5^ 
P«  VI,  c.  IV  (Bowring's  ed.,  vol.  VU.  p.  554)7 


; '.  I  ii'i-i 
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gronp  together  all  rules  exacting  a  certain  quality  of  evidence  when  it  ii 
available,'  it  groups  rules  which  are  in  practical  tenor  essentially  distinct, 
for  the  Hearsay  rule  and  the  Attesting  Witness  rule  and  the  Documentary 
Original  rule  cannot  be  thus  united.  On  the  whole,  it  should  be  abandontli 
as  more  likely  to  confuse  than  to  clarify  the  application  of  the  various 
auxiliary  rules  which  naturally  form  an  independent  group  in  our  system 
of  evidence.' 


i  189a,  Lord  Esher.  M.  R.,  in  Lncaa  v.  Wil- 
liami,  a  Q.  B.  1 13, 1 16  ("  •  Mmary '  and  ■  lecond- 
uy '  evidence  mean  thii :  nrimary  evidence  ia 
evidence  which  the  law  reanlrea  to  be  given  iint ; 
•econdarj  evidence  i>  evidence  whicn  may  be 
given  in  the  abMnce  of  the  better  evidence 
which  the  law  rnjuires  to  be  given  flnt,  when 
a  proper  explanation  ii  given  of  the  abeence  of 
that  better  evidence  "). 


•  The  following  ii  an  example  of  tliia :  Cal 
p.  C.  P.  187J,  fl  1829, 1830  ("  ftimarv  ovi.lenro 
is  that  kind  of  evidence  which  nnder  rverv 
pomihle  circnnutance  affords  the  greateat  ivr 
tainty  of  the  fact  in  question.  Thus,  a  writtrn 
instmment  is  itself  the  beat  possible  eviilenre  n' 
it*  existence  and  contents.  Secondary  eridenre 
ii  that  which  is  inferior  to  primary." 
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Title  I:  PREFERENTIAL  RULES. 

ScB-TiTLEl:  PRODUCTION  OF  DOCUMENTARY  ORIGINALS. 
CHAPTBR    »y»Tx 


A.  Introdvctort. 

11177.   Hutory  of  the  Rule. 
{1178.   Aualyaii  of  Topica. 

B.  Thb  Rulb  iTHEtr. 
(a)  "In  proving  a  Writing," 

1 1 179.    Reason  of  the  Rule. 

§  1180.   Same  ;  Spurioua  VU-^u. 

i  1181.  Rule  not  apiilicable  to  ordinary  Uu- 
iiisiribnl  Chattels, 

§1182.  Rule  as  .,  i.licable  to  Inscribed 
lliiittfls. 

§1182.  Rule  apiUctthle  to  all  Kinds  of 
II  miiigs. 

(!>)  "Production  inu$t  be  made," 

S  1185.  What  constitutes  Production  ;  Wit- 
licss  testifying  to  a  Document  not  liefore  liiin. 

§  1186.  Production  of  Original  always  Allow- 
alili'. 

§  1187.  Dispensing  with  Authentication  does 
not  (lisjwnse  with  Production. 

8  1188.  Dispensing  with  Production  does  not 
ilis|«'n«e  with  Authentication. 

§  1 189.  Oi-der  of  Proof  as  between  Execution, 
Luss,  and  Contents. 

§  1190,  Production  made,  may  a  Copy  alao 
be  offered  ! 

(c)  "Unkst  it  it  not /eatible," 

i  1192.   (leneral  Principle  ;  Unavailability  of 

the  (Irijnnid  ;  Judge  and  Jury. 
$119:).   (1)  Loss  or  Destruction;  History 
§1194.    Same:  General  TesU.  for  SuHiciency 

"I  I  i(K)f  of  Lo,s ;  Trial  C\.urt'8  Discretion. 

1 11!^    S""'*  •  ?•*"•''''  ''■«»'»  "'"I  Rulings. 

§  1 196.  Same :  kinds  of  Evidence  admissible 
111  iimviiig  1,08s  (Circumstantial,  Hearsay,  Ad- 
missions, Aflidavits,  etc.). 

51197.  Same:  Discriminations  between  I,08a 
and  other  situations. 

51198.  Same:  Intentional  Destruction  by 
I  io|.oiii.|it  Imiiseir.  ■' 

^^5  1199.    (2)  Detention  by  Opponent ;  in  gen- 

§  1200.  .s.i,„e  :  („)  Po,ses.sion  by  Opiwiient : 
"hill  Constitutes  Possession 

I'lilifeliul'Tliyl^"  "'  ^"'""^  ''°-»'°"  ■' 

J  Si,!!:"' ^  <*>«'""='' '"P"^"™;  t^- 

51203.  Same:  Rule  of  Notice  not  Appli- 
table  ;  Documents  lost,  or  sent  by  Mail. 


nf}^-  ^J"'-    ^"'*   °'   Notice    8«ti.fi«i; 
(1)  Document  present  in  Court, 

iof}^°v  ?\?*;    **"'*   °f   Notice   Satisfied: 

T.i.veTF:f/o-"e"'"  """'"«'=  ''""'""  = 

(3)*arNoticf"""''^''«-S««'««'i 
11207.  Same:  Exceptions  to  the  Rule  of 
N^ice  (Fraudulent  Suppression  by  Op,«nent. 
j'^.l^iiictn^'  ''""'"•  "-•""<""*  °«  of 
TiKdlroV  '•'~'^"«  of  Notice;  Person. 

}  1209.  Same  :  {e)  Failure  to  Produce ;  What 
constitutes  Non-Pro<luction. 

5  1210.  Same  :  Consequences  of  Non-Produc 
I "?  u"  Opponent  (Exclusion  of  Evidence : 
Delnult;  Inferences),  "<="«», 

Hi!tor"'    *''    Detention    by   Thiri    Peraon ; 
Same :  (o)  Person  within  the  JurU- 


Same  :  (6)  Person  without  the  Juris- 
Impossibility   of   Re- 


i  1212 
diction. 

{  1213. 
diction, 

§1214,   (4)    Physical 
nioval, 

J  1215,  (6)  Irremovable  Judicial  Records: 
r.eiieral  Principle  (Recoixls,  Plea.lings.  De|«,i. 
""."".'ol^'"!'  "^  •  S'«t"tory  Rules).  ' 

and  l'e"iry         '  *^«rtion  for  Nul  Tiel  Record 

.u*  1^^".  ^"ne'  Discriminations  (Dockets,  Cer- 
tihed  Copies,  etc.). 

i  1218.  (8)  Irremovable  Official  Documents  ; 
General  Principle.  ' 

^§1219,   Same  :  Specific  Instances,  at  Common 

{  1230, 

Uti-S. 

51221. 
i  1222. 
§  1223 


Same :  Specific  Instances,  under  Stat- 


Same: 
Same : 
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Exceptions  at  Common  Law. 
Diacriniinatious. 

i-.  /u  '?*  '''?.'""*  ^'^^  of  •'"Wi"  '"'iw- 
M  •  '"?,"''?•  '-'"'I'orat'ons.  Title-Abstracts. 
Marria«e. Registers,  nc).  ^ 

P,f, '?-,*•  'I'  ''•<■<•"  deil  (Conveyances;  General 
Jiiiiiipie;  F-iur  Finns  of  Rule. 

K  l^a«'    f^™*  '  ^'''t"""'  ""'l  Decisions. 
.  $  1126.    Same  :  Sundry  Conseiiiienees  of  Prin- 
iipie  of  not  Producing  Recnrde,!  I)eeds, 
,,..?  l^"p    .^"'i';,  9""''-    Principles    Discrimi- 

i  I9.i/''  ov"!  ^"'■'■'^'^  Affidavits,  Abstraets). 

i  1228.   (9)  ApiKJintmeiils  to  Office. 

S  12-29.    (10)  fllegible  Documents. 

I  1230    (11)    Voluminous     Documents    (Ac- 

^Te^of  Enmtli.  *'°''^"«''*  """"«*■"-' '  ^^■ 


fir.i  I 


•VI 


S'i  ii  ill 
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(J)  "(.     a  irrUUg  itiel/" 

%  1231.  What  U  the  "  Origin.l"  Writing? 
Clein-rnl  Prini''ple. 

f  l:;aa.  (l)  DupUcnten  anil  Couiiterimrts : 
Eithur    umy   be    ummI   without   producing    the 


Olher. 

pirts    muat    be 
Coitii's. 

{l'J34.   Smuv. 


'   All    Duiilii'iitpH  or  Counter. 
accuuntnl    tor    Wfuie    uaing 

. -• I)ii|iliniti!    Nciticcn,    Blotter- 

Pn-^t    CopioH,    HHil    Priuting-IVes!!    C.ii.ies,    ua 
UrixiuaN. 

S  )-.'35.  (2)  Copy  ai'teil  on  or  dealt  with,  aa 
ail  Oiiainid  for  eertuin  piiriMwes  (llailnients, 
Adiniiisionii,   Buiik-bookx,   Accounts,  eti'.). 

I  12:W.  (3)  Copy  niiide  an  Original  by  the 
Sulwt.intivB  Uw  applicable ;  (<i)  Telegrai.hie 
UiH|iati'hefi, 

f  I2:)7.    Same  :  (A)  Printed  Matter. 

i  12.JS.  Same :  (c)  Wills  and  Utters  of  Ad- 
niiiiistr.itlon. 

§12:19.  S.iine  :  ((/)  Oovornnient  Land-Gnint«, 
l-iin.l(Vrtiaiiite«,  and  Laml-1'atents  j  Mining 
Uiglitn:  Ueconled  Private  Deeds. 

{  12tO  .Sime  :  (,)  Tux-li»t»,  ballots.  Notarial 
AcU,  and  8  iiidry  Um'iimentM. 

f  12J1.  (4)  Recoiils,  Aieounts,  etc.,  as  Exrlu- 
Bive  Memorials  under  the  Parol  Evidence  Kule. 

(e)  "  Ifkeitevfr  the  purpote  is  to  aUablitk 

its  terms. "  * 

11218.  Oenernl  Principle:  Facts  about  a 
Document,  other  than  its  Terms,  are  provable 
witliimt  1'ro.luction. 

{  1213.  Applicition  of  the  Principle  :  (1)  Oral 
Ltteraiicos  accompanying  a  Dixutncnt  read  or 
delivered  ;  (2)  Document  as  the  Subject  of 
Knowledge  or  Belief 

{  1241.    Same  :  (3)  Identity  of  a  Dooiinient ; 

(I)  Summary  Statement  of  Tenor  or  Effect 
'Iiltil.irious  DoiMiinent  (Record,  liegister,  etc.) : 
Abo'nce  of  Kntriea. 

§  1245.  Same  :  (5)  Fact  of  Pavment  of  a 
Written  Olaiin  ;   Receipts, 

S  lairt.  Siime  :  (6)  Fact  of  Ownership  ;  (7) 
Fact  of  Tenancy.  i  •  >  ' 

S  1247.  Same  :  (8)  Fact  of  Transfer  of  Realty, 
or  (9)  of  Personalty. 

S  1248.    Same :  (10)  Execution  of  a  Doc'ument ; 

(II)  Sending  or  Publication  of  a  Demand, 
Notice,  etc. 

S  1249.  .Same:  (12)  Snndn-  Dealings  with 
Documents  (Conversion,  Loss,  Forgery,  Larceny 
Agency,  Partner»hi|.,  .Service  of  Writ,  etc.). 

S  1250.    Same  :  (13)  Miscellanooua  InsUnceg. 

C.    Exceptions  to  the  RfLE. 

812.52.    (1)  "Collateral"  Facts;  History. 

iV1^3.    (2) -Same:  Principle.  ' 

i  12.')4.    Same:  Specific  Instances. 

S  125.5.  (2)  Party's  Admission  of  ContenU ; 
Rule  ill  Slatterie  v.  Pooiey. 

%yiM.  Same:  Forms  of  the  Rule  in  Various 
Jurisilictions;  Deeil-Recitals. 

J  I2.S7.  Same:  Related  Rules  (Deed-Recitals  : 
Oral  Disclaimer  of  Title  ;  New  York  Rule). 


f  1259.    (3)  Witness'  Admission  of  Contcpn. 
on  Voir  Dire. 

I  1269.    (4)  Witness"  Admission  of  Contiin 
on   Cioi«-K.xaniinalion;    Kule    in   The  Uup,.,,  ^ 
(.'ane  :  Principle, 

i  IStfO.    Same:  Argniiients  against  the  ICu),. 

I  I2tfl.    .Same:  Deuiils  of  the  Kule. 

I  12(12.    Same:  Rule  as  applied  to  Prior  Stut.-. 
nients  in  De|nisiiioiis, 

11263.   Same:  Jiiiisdictiona  lecogniziiii' ti„. 
Kule  in  The  yneeii's  Case. 

I).   Rn.EH  ABin'T  Skconoart   Evidenck   i.k 
Contents   (Copies,    DeoREui   ok   Kvi 

OE.NCE,    ETC.). 
f  1264.    In  general. 

1.  Rule>  preferring  one  Kintl  of  Teslimowf 
ahore  another  (iJegretl  of  BiiJau-e 
etc.). 

f  1265.    General  Principle. 

i  12B6.    Nature  of   Copy-Testimony  as  dis. 
tingiiished  from  Recollection-Testimony. 
,..  *  ^'^H-  J"    ■   Written   Copy   the    flx'clusive 
form  of   Testimony »    Proof    of    lost  Kecori 
will,  etc.,  by  Recollection. 

i  1268.  Is  a  Written  Cony  conditioiiallv  pie- 
ferred  to  Recollection  t  Admissibility  of  Recul. 
lection  liefore  sliowiiii{  Cojiy  unavailable. 

i  1269.  Same :  (x)  Copy  preferred  for  piovin.. 
Puiilic  Reconls.  " 

{  1270.  Same  :  (i)  Copy  of  Reconl  of  Convi,'. 
tioii,  as  preferi-ed  to  Convict's  Testimony  uii 
Civss-Examination. 

{  1271.  Same:  (f)  Copy  of  Foreign  Statutory 
Law,  OS  preferred  to  Recollection-Testimony. 

§  1272.  Preferences  as  between  Recollection. 
« itiiesses. 

S  1273.  Preference  as  between  Different  Kin.K 
of  \\  ntten  Copies;  CertiRed  and  Sworn  Co|.i,s. 

f  1274.  Discriminations  against  Conv  of  ii 
Copy;  (1)  in  general.  ^  " 

{  1275.  Same:  (2)  SpeciBc  Rules  of  Prefer. 
ence  as  to  Co|)y  of  Copy. 

2.  Rules  as  to  Qunlifcalions  of  Wilness 
to  Copy. 

{  1277.    In  general. 

{  1278.  Witness  to  Copy  must  have  Personal 
Knowleilge  of  Original. 

{  1279.  Same :  K.tception  for  Copy  of  OHicial 
Reconls ;  Cross-Reading  not  necessary. 

§1280.  Sundry  Distinctions  ( Press  cupies ; 
W  itness  not  the  Copyist ;  Double  Testiiuouy  • 
Impression  or  Belief;  Spoliation). 

8.   Rules   depending  on  the   Hearsay    Rule 
and  its  Exceptionn. 

§1281.  Witness  must  be  calle.1,  unless  by 
Exception  to  the  Hearsay  Rule  for  Ccrtifieil 
Copies,  etc.  • 

4.    Sundry  Principles. 
§  12S2.    Completeness  of  Copy  j  Abatracta. 


Id   Ji 


lilJi^. 
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that  run  back  earlier  than  the  m 0  M  hs  rul°w«T  ^  °'  '"'^^"'=*' 
existence,  under  one  form  or  another^  far  blol  «-  It  t •  "^  «'°«t"-"o„, 
system  take.,  u,.  But  thii,  iTtarv  fi^/  Ii  ,  ^*''°  history  of  our  legal 
sLge  of  a  f,.nu  of  trill  J^talW  i.t  IrV  "  '"  '^'^  '"*««^=  ««''  ^- 
rule  of  pleading  i„  jury  rial  -the  r^Pf  ^T^^^'l  "'^''  *''«  »»«««  «^  « 
rule  of  production  reviden^^  Tie!  .'"*'  f"**  ''"^"^  *»>«  ^°d«"' 
they  are  nevertheless  diSct  "°"'  "'"^"^  '°  """'^  "^^''t.  ^ut 

(1)  Trial  by  docununts.     This  is  the  primitive  aspect  of  the  rule  ■ 

.tituti^e,  and  dUpo,itive  kind  _  !«t~  t  T  "?  "°  "^""'"  °'  the  solemn,  con- 
offieials.  public  rci™.  audi  nkrsnl":''\''^^^^ 

not  -lenied.  •  imported  verity,-  a.  .e  ph.^ ^JT  fill  H  ',  '/'.!.»"'hontieity  of  them  wero 
As  ,„e.tion.  we«  tried  b^  record  .S"  I  Wday  l^k  tl.""  '*"''"'"""'  "S*""- 
.loou..ie<.ts.  A.  ha,  bfei.  »aid,  -If  a  maii  W  h»  !f  u  *  !?r''^^  *"™  '""-^  ^y  °"'er 
ment],  he  «.„  bound.'i    Of  course    tWorlw,  '^""IC'-*   b^  »  waled  in.tru- 

character  must  produce  it.  jurLlhe  CourU-'ad  ^1"  "'Z^^  T  *  ''•^'""«"'  "'  ""* 
pro.,f)  by  ju^.  and  the  record,  i" trSl ^ pri>f1  by  JZd  K°  "?""' '"  "''"  ("■• 
placed  one  after  another  of  the  older  modesof  til  l^'     ^l  ""^  '"■'''  ^^  J"y  «»!» 

it  in  a  c<,nf..«ed  way;  the  pr<K:edur«  aW  •  •  '  '"^'»«*'««»  "'«»'«  "ere  n.ingled  with 

jury  i.  probably  an' 'n.tnnfl^  -  .  c^blnftfo.Tltf  "'.T"*  '^  •^^•"^^  -'»•  ""e 
the  newer  trial  h-  jury."  "  combination  of  the  old  trial  by  witnesge.  with 

Thus  ...  the  first  stage  the  contrast  and  competition  is  between  tri.l  h«f 
the  judges  with  deed-witnesses  and  trial  by  the  iurv  Lrrl  .  "^ 

t..  ll«  oonsidcntion  of  U»  i,  ™  .   !^         '»m«".v  presented  in  pleKlinj 
.*»..„  V  rT«,;'SSr,oXre«SrTl,e-°  '""  f 

1898,  Profe8.sor   nai/er,  ubi  tupra,   105:   "How  if  „„„  „i,„    ;.     u  u 
charter  or  record  did  not  plea.1  it  relvin.,  n.,.h..  ?k    •      °  •''°"''*  '""'«  P'^*"*^*!  » 

Could  they  find  a  matter  o    r^rd  or  i  Zd  » m      ^  .""         ^'"'•*'  "*''"'  "'«'''  """"^  "*  ''  ? 
a  charter  gave  a  gro  Jd  of^tfon  or  dtfl  .     '>""..?  it  shown  them  V  .  .  .  Where 

pleaded,  if  adn.itted.     migL^ave  eo  nfl  r      ."'"'',r"'»''y-  "  we  have  said,  be 

llolmpi,  The  Common  \mw  269  „»  j  .  ' 

See  al«,  Thajer.  pp  I.,.  97.  io4  ff.    For  the      buch"SeI."r,^„'^H''".«l°*'*;  "««  «™"''">.  Hand- 
earlier  a.pect^  in  GeriLauic  people^  of  the  uw  Lrkundenlehre  (1889).  I,  pp.  7»-84. 
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on.  •hould  plead  on  th«  eh»rter  Mid  My  thiu :  « He  did  not  di«  MiMd,  .to.,  for  li«  .„ 
feoffed  xu  by  thw  ch.rter."  and  then  put  forward  th«  charter  to  Inform.' •  .  .  .  I„  1 1  iii 
Schamhulle,  J.,  i*  reported  aa  saying  that  liiice  a  warranty  requires  a  ipecialty,  if  it  1 
not  pleaJoJ  or  put  in  evidence,  a  finding  of  it  l.y  tlie  aMUe  ihall  not  be  received 
In  UlB-iH),*  ill  a  caae  much  delated,  it  was  held,  with  touie  dUTetenoe  of  opinion  a.uo',,,^ 
tlie  judges  tliat  a  jury  cannot  in  a  upecial  wrdiot  find  •  deed  which  hae  not  lieen  i.Ih  ,d..  i 
or  given  ill  evidence;  '  IIuU  [J  ] :  ThU  deed  i>  only  the  prirate  intent  of  a  man.  *|„c', 
can  be  known  only  by  writiug;  and  if  the  writing  be  shown,  it  may  lawfully  be  avoi.Wl 
in  ■  !vi-ial  ways,  ai  for  non-aane  memory,  being  within  age,  imprisonment,  or  b«cau,«  it 
was  nia.le  before  the  ancestor's  death,  and  the  like;  things  which  the  party  cannot  pleui 
unless  tie  have  oyer  of  the  deed  and  it  be  shown.' " 

This  Inst  passage  introduces  us  to  tlie  peculiar  nature  of  the  second  sta-t- 
».«.  the  rule  of  profert,  as  a  doctrine  of  pleading.    The  notion  that  tlu-  jun 
uiiylit  go  upon  private  knowledge  obtained  by  them  anywhere  and  uvorv- 
whero  was  not  substantially  repudiated  until  the  ITOOs;  but  in  the  lueuu- 
tiin.f  tliere  were  various  streams  of  tendency  in  that  direction.      Ono  „f 
theiu  is  here  seen  in  the  policy  of  requiring  the  important  documents  to  1,; 
presented  before  the  jury  in  court  and  forbidding  them  to  be  dealt  with  by 
the  jury  unless  so  presented.    This  policy  does  not  come  into  force  sudde.ilv ; 
.  in  1340,  the  jury  found  a  record,  thoi'tih  it  was  not  produced,  in  pan,  by 
"  its  being  commonly  said  in  the  country  that  there  was  such  a  plea  and  such 
a  jud-ment  rendered  in  the  said  form."*    But  the  rule  of  requiring  pruf.rt 
ill  court  tended  to  prevail  and  to  become  exclusive.     Profert  must  "be  made 
(as  the  judge  above  quoted  explains)  so  that  the  opponent,  before  the  jury 
goes  out,  may  have  a  proper  opportunity  to  plead  against  the  document  anil 
bring  his  defences  to  the  jury's  consideration.     It  must  be  remembered  that 
at  the  eariier  part  of  this  stage  the  contrast  is  thus  between  the  jury's  use 
of  a  document  properly  produced  to  them  in  court  and  their  use  of  „„,. 
irregularly  obtained  afterwards.     It  is  not  a  contrast  between  the  f.irmal 
allegation  of  a  document  in  the  pleadings,  and  its  later  production  in  evi- 
deuc.  •  for  the  pleadings  were  oral,  the  counsel  constantly  stated  facts  testi- 
moniniiy  to  the  jury,  in  connection  with  the  true  pleading  or  statemiuit  of 
the  claini.r  and  the  assertion  or  claim  about  a  document  — the  pleading  of 
it  —  would  not  be  in  essence  a  separate  process  from  that  of  showiuij^  it, 
making  profert,  putting  it  in  as  evidence ;  the  allegation  and  the  showing 
or  profert  were  a  part  of  the  same  process. 

But  when  the  time  came  that  oral  pleading  disappeared,  and  the  written 
pleading  iiecaiue  a  process  entirely  sejiarate  from  that  of  putting  in  eviibiice 
at  the  triiil,  the  doctrine  of  profert  took  on  a  new  phase,  the  distinctive  oim 
which  it  bears  as  it  appears  in  our  classical  common-law  treatises  on  plea.lirij; 
in  the  early  ISOOs,  at  a  time  when  tlie  doctrine  was  coming  to  its  ena.  lu 
this  phase,  the  rule  of  profert  now  required  that  a  certain  allegation  be  ma.le 
in  the  written  pleading,  namely,  after  the  statement  of  title  by  document, 
the  allegation  that  the  document  was  hereby  prolatum  in  curiam;  and 


»  1292;  Y.  B.  20  &  21  Edw.  I,  20. 
«  V.  H.  13  &  U  Kdw.  Ill,  80. 
•  y.  B.  7  U.  V.  5,  pi.  3. 


•  Y.  B.  U  Edw.  III.  25;   cited  in  Thaver 
109. 

'  Thayer,  uAi  mpra,  120. 
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though  It  wu  not  .ctualljr  produced  and  attacked  v^t  »!,. 

of  a  purely  formal  allegation  in  th«  ni'   ^'"'T  ^f-*  P«»«'«=e  and  absence 
present  subject  ^  ""  P'""**'"*  '''»  °°  'ignificance  for  the 

inSiS  ^:f  £^t.Se';^„,S:  ^--r ''-'  --^^-  - 

writings  and  the  absence  of  such  a  run  P'"^""*'""  in  evidence  of 
rule  of  profert  obtained,  and  frot  the  ^rliLVV'^^T'  '''"'•  ""  '"  "  »»»• 
wns  in  effect  a  rule  of  evknce  on  the  .utie  ?,-  ^  w, "'  "^  .f  "^'"'"«'  ^'•^"' 
pleadings  and  evidence-production  merSTn  oL  n  '  "'  u''"  ''""'  "^  °"> 
a  document  to  be  alleged  and  shown  twfw^  °"^P"f 'V**'  '"'"  '^l"'™** 
time  that  it  was  a  Je  of  pleX  M  Ze  ::^:n  irf  "r  "'  '"  ^''""• 
written  pleadings,  there  would  be  a  rXof  evidl'L  "  'f  '""''  "' 

rule  of  pleading;  for  if  it  was  nnr^-.n;    •    1  ''T    '^  8°  '"^  as  there  was  « 

.l..nvi„g'of  thf'dXnJ  t  andrerS'^e.n'a^t'r''^^'-'^^  "  '^°''''- 
the  opponent  on  request,  the  document  wodd  th„,  ll  T.  "'  "'»'''  °^ ''  '" 
evidence  also.  The  rule  of  dS  S  Ti  .•  .  ''"'^^  '"'  Production  in 
at  the  same  time  a  ruTe'7  ^ua  „  i'S.''^^^^^^  ^''^"""^  -'^"-^ 
need  of  discriminating  a  separate  rnl«  nf  T"  ^  """  '"  P™'="*="  "» 
thought  of.  it  would  n.n  Tall  fou«  ^-L  jJ'"'','  *^^'  '°  ^•'•'  '"  «"«  ^"^ 
t-eless  the  law  of  the  el^;  ll^TSr     sent^  n^^:    j'^     r^'" 

exacting,  while  its  appliatTontmfl  ,  "  requirements  therefore  more 
rule.  It  is  thus  woT^hrto  a-!^«  ">.  '  "-  independent  of  the  profert 
a-^out;  for  the  plead?  g^JVf^^^^^^^^  *»>'«  independent  growth  came 

a  technical  forL  and  Ja"  „„  lontf .  n°'  T"  ''"^  ^^°  "Xstallized  in 
expansion  of  the  rl  ZeZenJ        ""'"  °'  <^-tributing  directly  to  this 

to':d^!:d'\rSi::;tm:i;;^dtt  "^  ^'>-»>-^P-fert.in  order 
applicable  to  documenU  IntneTl,^  rlZZof'l  '^  'r%^^  ^^''^^"''« 

overt.ce„turies-wKe-l-^;-rr;^?:Jt£^^^^^^^ 


•  Stephen,  rieadine,  382,  and  note  an  ■  #>,. 
.»tl,„r  there  p„i„„  oJt  the'h?"t  rKct't hat 

•  It  w«^lC'.!"u''r  '^t»J'"'  "*'  '"/"•".  504- 
"vif  *,; '*^ir''"^  "•  "'""'y-  3   I*v.  204; 
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1828,  TiddV  rractice,  9th  ed  I  Ban-  »i.>.„„i. 
>l"»  rule  ,v««  by  the  I^  mu^h  'relM'e,!  'jf^ 
re,tn.t=nn  «•««  natural  enough,  in  he  liirhto? 
the  histoo-of  the  «.al  and  a,  .iKnifloanS  for 
document*  (m./,  «  2426)  ""suincanfe  for 

"  Tidd,  587. 

"  Ca»e«  cit«d  post,  §  HM. 


Ill"  DOCUMENTARY  ORIOINALa  (Ch*p.  XX.\I\ 

wpponent ,»  or,  in  certain  cams,  in  tho  hiinds  of  n  •tmnger."  or  wu  only  ,  I 
lateral  to  the  main  iMiie;»»  bat  these  liinitationa  (except  the  last)  wero  n<  . 
perpetuated  in  the  rule  of  evidence,  so  that  there  are  under  this  head  no  r  i ! 
leal  steps  of  expansion  to  be  noted. 

At  w  hut  timi!,  then,  did  the  rule  of  evidence  come  to  include  in  its  scoi...  ,1, 
documents  exempted  by  the  first  two  above  limitntions  of  the  rule  of  pr'.f,,.  * 

(a)  In  civil  eaui,  it  is  plain  that  during  the  1500s  no  independent  nil..  „f 
evidence  yet  re<iuire<l  the  production  of  writings  in  general.  At  this  p,.r .,  | 
whatever  d.«ument  was  not  brought  in  by  virtue  of  the  profert  rul  „,' 
pleadmg  might  be  esublished  without  any  production;  and  thU  mi  1 1 
sometimes  suffice  even  for  a  record : 

1571,  Ne»l,  y.Lark   2  Plowd.  403,  410<,;  a..!.,  of  diMritio;  part  of  th,  .vil.  ,;o, 

•t  lesit  thfl  roll  of      .hould  bsrs  be«n  alMffml  p«rtlouIwly.  .o  th.t  th*  Court  mi«l,i  ... 

»h.y  had  peru^Hl  it    ...  But  .11  the  other  justice  [e.oept  Harper]  argued  to  tl.'on,,. 

giTen  in  evidence  by  puol  or  by  eopie..  or  by  other  argument  of  truth.  But  in  .,  1,  >  I 
mg,  •  m«..  cannot  indie  hinuelf  s  title  in  .ny  ewe  by  a  record  without  shewing  it  u„,|,  r" 
the  groat^.1 ;  and  if  a  record  be  pleaded  in  bar,  the  party  .hall  hare  a  day  to  l.ri  .  i 
n  under  the  great  «*!(«,  Weeton.  Justice,  «iid).  and  «,  h.  .hall  plead  it  without  "  f.! 
ing  it.  But  .uch  day  to  bring  it  in  .hall  aot  be  *he«  it  i.  gi^en  in  eridence.  I„„  tl,. 
flnding  by  the  jury  i.  .ufflc.ent,  and  they  may  find  it  of  themsalvw.,  although  it  i,  „  ., 
H^iewn  to  them  ,n  evidence  ;  .„d  a.  they  may  And  it,  w  by  the  «ime  reason  til 

"  trlth'"'"     "         «">o^n»ngit  from  erery  ciroumsUiice  tliat  earries  an  a,.|*a,auce 

Somewhere  during  the  1600  the  expansion  and  independent  growth  .,f  tlio 
rule  of  evidence  began.  It  was  during  this  period  that  the  jury  came  to  1,,. 
substantially  restricted  to  information  furnished  them  by  evidence  in  cmii'  "* 
and  the  course  of  this  development  would  naturally  put  emphasis  on  tl.r 
production  of  all  writings  in  court  Thus  the  early  contrast  between  il.. 
jury  8  use  of  a  document  out  of  court  and  their  use  of  it  in  court  w,.,,!,] 

become  unimportant.     The  contrast  would  come  to  be  between  a  (I.ku ,u 

actually  produced  by  a  witness  and  a  d.Kiument  merely  spoken  of  by  iiim 

and  the  latter  practice  would  be  regarded  as  irregular.    By  the  beginni f 

the  1700s  and  onwards  the  rule  is  found  applied  to  miscellaneous  writin  "   '■ 

although  when  a  formal  statement  of  it  is  made,  the  scope  is  still  soiu.hiu.  s 

not  so  broad;"  and  only  by  the  beginning  of  the  1800s  do  the  practiti..,,, ,s 

"  Pml,  s  lira. 

"  Pml,  §  IJII. 

"  foal,  i  ISM. 

IJ  Put.  i  2(«2;  Thaver,  nbi  tnprn,  113. 
1699,  Anon.,  I  \A.  Ravm  7.11  (rule  applied 
to  a  note);  iroa,  fieiTv  r.  Hopkiim,  2  i,|.  N5I 
(applicil  to  Ea-^t  Iii<li»  Company's  caiili  ImxiIc 
an.!  transferboolt  ami  a  "  note  of  acceptaiicp  ") ; 
1724,  Downea  v.  Mooreman,  Hunbnry  189  {ntt- 
plied  to  an  agreement  between  abbot  and 
mouk»);  I7,M,  R.  -'.  Canterbiirv,  Ridgw.  temp. 
Hardw.  81  (applie<l  to  Ktatntes  of  All  8oul» 
College);   17.37,  (tooilier   r.  Uke,   1    Atk.  446 


..i^ 


1388 


(applied  to  "an  original  note  of  hand");  i; 
Pole  !•.  (filMon,  1  Ven.  Sr.  iO.1,  505  (I,.  C  II. 
wioke  derlared  that  there  wai  no  ili»tinriic.ii 
to  "  t'ollaterul "  evidence ;  "«o  it  ia  in  lln'  i 
of  letrem,  which  are  always  naed  bv  «,i 
eollatersil,  I'irrnmstantial  evidence  to 
facts");  1789,  Gates  v.  Winter, 
(license  to  let  horses);  1802,  I,ivini,'«l.iTi 
Koffers,  2  .lohiis.  Cas.  488,  I  Cai.  Cii-  iT 
(letter). 

"  1749,  Whitfield  r.  Fausset,  I  Ves.  Sr  !»: 
(I-  (^  ilanlwicke:  "The  rule  is  tliiit  thr  l.,.t 
evidence  must  be  used  that  can  be  hail .  Hr-t 


e  to  provr 
3  T.   R 
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who  w.«writ.«  of  tr,.tl...  explicitly  rtato  it  to  cow  .1]  kindi  of  writ 
inst"  Morwrer,  all  throuKh  the  1700«  the  rule  wm  un  W^  JT! 
.p,,Iy  to  writing,  which  were  only  "collate nd  -  t^  the  Jlue »  TS  T  ■  *" 
.«.rrowed  fn.m  the  profert  traditi.fn  ;  „„.]  t"  renJc  iirtllTh  if  d!?  H 
j-xpreMly  exempt  from  the  rule  un««led  writing.,  mu.tl  doubt  ic It 
have  imd  «.me  .nflu.no.  for  many  of  the  n,i«=«lL«o„.  writinrpaSwir 
letters  would  usually  be  "collateral"  to  the  i„„e.  NevSlSl  tS 
^ncuon  doe.  not  account  for  th.  recorded  practice,  a.  thJitrUrt"; 

Kf^iMi*^""*"'  '""u  *^'.  ""'•  "PP~"' ""  '"•  "  the  1600..  not  to  hav. 
bten  settled  upon  a.  broadly  applicable,  even  w  rword.: 

of  threiK).,  .  .  .  f„,  proof  hersoUW  b^ulht  I   .1  I**  '""''  ''"»*'"  •'""  "•"»'*' 

lawful  billeting  oC  «,ldier.  onpr  ivUe  ^nl  .  H  ^T!'^'"*'  ""*'  "^""^  ""  »- 
pr-Hluced  the  «py  of  the  w.r^n'^^^  u^.  '!^h  H     K  J  »«'  -'»»  S.""  wa.  cll«d.  who 

ori«i„«l  only.  c„  m.k.  f.ilh  Worth,  K  „gTi,l  k  trVlJlL*''";^^  '"*  "" 
co|.iP,b«»tany  tlnierecelTfd.the»»r.  .Lh  «  IJ^  •  .  *  """"  °'  '*•''*'  •  •  •  " 
coU.«mi  with  the  oriXaJ.whKVJ„r^rd^-'''7?K'?.r"  '"'"'  '^  ''""  »*«" 
.0  .worn  but  th.t  the  Lrje.nt  w„  p^ST.  *  't  H.  *"•  *'''  T  ""'  ""'^  "°» 
th-refo™  Inoompetent;  "the  Point^^emid  e^eJ^Z  I         """'•'•"""  ""1  "«• 

ground-work  of  the  whole  J^hMcTjjv^lj.^t''^'''  '"''  ^  '""'  •■"  '^* 
th.  Urdx  "r..olv«l  thU  •    .  cop, Mould  niTL  'J  t.  f  ^'A"*^  •""  contesUtion  ■• 

They  wen,  often  pro<iuced.  and  often  not  produced  nor  accornted 
^.r  and  when  they  were  accounted  for.  the  explanation  was  made  as  il^ 
^  no  .  only  on  cross-examination,  or  to  forestall  the  jury's  suspicion  or  the 

i.ilu       Under  Ix)rd  Holt,  however,  the  first  quarter  of  the  1700s  finds  the 
ilip  oriRinml ;  .     .  this  extends  not  onlv  to  ,I«,>I, 

^  S  "  """  '""•  """"•  **"'  ''""•• 
"  1801,  Peake.  Kvidence,  97  ("Of  private 
.«-cl,.  „,  other  initriiim-nts,  the  prwluetion  „f 
t  If  original,  if  m  exutence,  auil  iii  the  pi.wer  of 
the  partv  uiinj;  It.  in  alwavH  rwiuire.rV;  |8U 

i^  ■  I''%/"L>"*L- «*  ('''"^^J*.  «Kree.«eMt«; 
ec  ),  I8J4.  htarkie,  Kvidence.  3fi8  ("deed 
iiK'eanient.orotlier  private  iuatrament ") ;  isio' 
hwift,  Kvidence,  a.V  31  (um»  indilTereMtlv  the 
terms    "private    wriiin({»,"    "deedn,"   "h"i»tru- 

"  P^,  t  I»5J. 

"  '632.  SijerSeW.  Trial.  3  How.  St.  Tr.  519 
s:.  (inatenal  document,  not  prodnoed);  1637! 
Ba.tw,ck'.  Trial,  ib.  711.  743  rB«.twi<k';  book 


Art,rS:»W •"'•'."'•.?"'«'*•   h«.l  forge.!  an 
Article  of  Keligion,  Aruhtishop  Un.l  .luotTd  h^ 

^rtM'i-.™'!!"  "'   "'?    .^'«"'«''    "•     h-w  tl,e 


•,      .  ,  ,    -   1 "•    •"«■     '•nuieii     in    Know    the 

Article,  pre«,„Pe,  and  then.  ,ince  -it  i.  not  m 
concemin,  ,        ,„  Article  of  .nch  coi„*q„e„"e 

,;,i°°K"-  '"'.'l.,^'-'' °P"".  ""y  '"pie"."  produced 
oiflce. 


from   the  pulilic   reeordu 


my 


here 


under  my  ofrterV.  ha„d;;vi;o  ii  a'lf^m^^i^ 
a  copy  of  the  original  Article) ;  1637.  Bishop  of 
'■"•^"'n'»  Trial,    ib.  80,3,  804  (Iil«ll  ,n»  letC 

4  m.   ill,   113  (letter  priKliired);  1644    Anh- 

b.»hop  Uiid'.  Trial,  it!.  31i.  407  (rami)    4M, 

(anotfier  docnment   not   prxxluced  Tfe„4« 

u^r,-  ^\  '/•  "°».  ""'  l»P«"  produced  ' 
Out  of  all  donht  it  n-^-l-i  n.—rL"    i*^.     .    .  " 
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anne.~,i  .  -  «pnld  [havc  been],  hail  there 

appeared  any  auch  thing  In  it ") ;  1647,  Morris' 


M^i 


! 


It  <r 


;:|| 

.'s;'! 


lU: 


imkaJMl 


Ji, 


3  "7T  DOCUMEXTART  ORIOWALB  [Cap.  XXXIX 

rnle  (coinddontlj  with  it*  progrew  in  dvil  cue.)  ngiilarlr  •ckiiowlH.K- ,  i 
n  practice.  «„d  .ppUed  ^  all  kind,  of  writing.-    And  yet  fifty  y^^Tl' 
it  w„  p,«ibl-  to  di.p..t.  .„d  nece^^ry  u,  doSle  pl.inly'th.t    hiT:.     ,: 
differentre  in  the  doctrin*  for  criminal  c««e««  "»"..,„ 

A.  a  nile  of  evid«nc«.  then,  in  contr..t  to  .  rule  of  pleading,  the  last  n,„l 
largeH  .tn«c  of  the  mdem  rule  m  now  univer-lly  «c.fted  caLt  U     „ 
have  heon  reache,!  until  the  1700..    No  doubt  iU  .low  development  w„.  1 
in  part  to  th«  d.fficu  ty  of  plainly  diffcrentioting  .t  from  the  an.lio, . 
narrowly  restricted  doctrine  of  profert  in  pleading 

8  1178.  A«ly.toor»»pto..    In  following  the  application  of  the  rul.  ,t 
will  be  convenient  to  divide  the  ...bject  under  three  head.:  B.  the  rn 
of  pr.Kluct.on  >t«lf;  C.  the  exception.;  D.  the  accwory  rule.  appL 
iviZce    '""-P'«*"*=^'°°' -»»•««' l"t  depending  on  ^pirate  principlU    .f 

The  rule  may  1-e  .tated.  for  convenience  in  examining  it.  detaiU  and  ,li.. 
tmction.,  m  the  following  parU : 
(a)  In  proving  a  tenting, 
(h)  Production  mutt  be  madt, 
(<•)   Unleu  it  is  not/ennble, 
(d)  Of  the  tcriting  itsel/. 
(«)   Whenever  the  purpose  i,  to  ettablish  U$  Urm$. 

-iDK  hv  their  l„M.hip,-  oM.r.  ..n"»ht  in  X     Tn^LL  '  ?h*.'"  h!^?  ^'''Ti  ''"•.. »'"  "'* 

rertain  petition,  material  in  the  immf,  wawpro. 

.lured  III  the  urixinall ;  16.16.  .Slii,g,|,y',  Trial, 

III.  .71    8.8  (a  rt>_v«l  CominiMiou  pruJme<l  and 

r«vl ;  bat  a  letter,  teotifled  to  withxut  prodoc- 

•■';'i'!;J*'\"^'"'"''"*«'''»  Trial.  7  id.    °»!lf4. 

il8(<>nteii  havinjr  tentiHed  to  the  lontentii  of  a 

rPRiKter  of  treaaonable  doinn  kept  hv  the  He.     "tji..   «^    —       n 

feiMlanU.  the  Curt  tell«  thrdefendant  "  Y.m      th.  .  »         *"    •''*'""«?  »'  •  '«»".   •■itl...nt 

wnnid  do  well  to  .horo,  vonr  Ck"-   W        !.»i '•"?'.>'".';„ ""S?'   '.',""?•"   '"  "-'ivr  I-,,, 

■•  We  never  kept  any  ";  then  "««?  fiHind  in      fm" m  ? i.i'/^*-  Tntc  iin',.''lri«l.  U  i.l   lo'O 


counting  for  It);  ITW.  Hweud«ni  TriJl   uTl 
M9.  5«t  (fowiblt  marriage:  the  ternm  '»(  ,)„ 
ilceiiiie  te*tiaod  to  without  pruduciuK  il) 
«r  '.*.**•  VWhon'*  Trial,  13  HfT.w.  ,s,.  Tr 

W-;  ^^•j';  ',!""=  ^^here  ia  that  lettir    • 

Witneia:   "I   hare  it    not    here";    I,    r     t' 

r.lve  not   an   efidence  of  a  letter,  with.iit 


the  defendant «  papers  wore  produced  for  the 
pro*-riiti,m) ;  1679.  nme  eet  of  trial.,  ib.  .111. 
SiO.  H.,yM9  (tertimony  to  a  bill  ..f  e.^hanire 
nut  pn«lu.ed,  beranw  it  had  been  taken  by 
a;i.<her  p.rM>n ;  but  p«nie  letter*  were  produee-l  • 
I-  (  .  ,1.  .VrogOT:  "Then  ray  y»n.  'It  ii  won- 
derful that  (inee  they  wiy  they  iaw  hu.  Ii  and 
Whl  'tLT-'ii'^L:'"'".'''  »"'  P"."!"™.  themM 


Why    they  di     fn.    hli         .  P"^"™.  ""''"    '      M<>«ll.»  (on  Kvldeme)  writinc chiel 
Karf-of'-S^^i'ln-rVrU  "?*,d^^.r.;'ii  \Ti     ''•i.-J^: -'-.-  'TP^'^Aj'^' 


f-arl  of  Stafford.  Trial,  7  Id.  129.1,  MIS.  U43 
(l»UKd.ile.  the  informer,  teiitifl«i  to  the  con- 
tent, of  treaaonable  pa|ier.;  afterward.,  he  is 
a«Ke.l  to  explain  why  they  are  not  prodiioed, 
jnrt  states  thut  they  were  destroyed);  1681 
I  Innkets  TrisI,  *  id.  447.  4li<^  (documents'  con- 
tent, civen  without  acronntiii);  for  them)  47l» 
(papers  produced);    1682.   Lord   Orey's  Trial 


cjuited  to  be  accounted  for);  1717.  Frmui;,, 
Inai,  I&  Id.  897,  921  (mntenU  of  letter  »iai.,| 
without  prodiuliig ;  but  afterward.,  on  obie.  i,„„ 
pro.lucti»n  offenxl);  1722,  Layer'.  Trial,  H,  i.l' 
93.  1,0,  176.  182.  186  (contenU  of  letter.  M:,tH,i 
without  producing  j  af  erwanU  their  alwiu,  i< 
scconnted  for  on  cross-examination),  li,  |«o' 
McNslly  (on  Kviilence)  writine  chieHv  forcrimi- 
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"  1772,  Bnller,  J.,  in  Att'y-Oen'l  r.  I,e  Mi-r 
chant,  2  T.  R.  201  ("The  rule  of  evid.i,,,  in 
l»>th  case,  [criminal  and  civil]  is  the  naini'  Unit 
IS  to  have  the  best  eyi.lence  thst  i.  in  the  ih.«.  r 
of  the  |>8rty  to  produce,  which  mean.  ih:it.  if 
the  onjfitisl  can  pos.il.ly  he  hail,  it  .Imll  I,h 
minire<l  ;  here.  ap|ilviiig  ii  to  a  leitor);  iwii 
Com.  V.  Metwinger,  I  Hinn.  273,  274,  2C2. 


fl  1177-1189] 


OENBIUI.  PRINCIPLE. 


f  1I7» 


B.    Thi  KulB  ITULf. 


(•) 


'hprcnnga  Hunting," 

gathereU  from  the  following  pM«|ge« ;                        '^  """•     ^'"'"  '""J'  *« 
Iflll.  /v.  £«j(^Wf  Ca*.,  10  Co.  R«p.  Ka:  " It  »m  tm^U^  .1...  .i„  , , 

.u...,.th.  ought  u..h.w,h:'Xo- 1^  tT/ttrs  {:'*'  "^  '":'"*•""•' 

m|ui»it«  and  naMwarr ;  tbaone  that  U  h«  .i.dUiJ!.  1    1  ! '.  ^  '*°  """«»  •'• 

r^,  b^u-  the  ju.i,.t  of  "that  i::^  zZ'TJ"J::i  .TaM,! ;:  ^r  "'•  ■•«•' 

matter  of  fact.  .e.  If  it  b.  ..aled  a...l  dehvered  .  ^  i  Sd  and  tirtria^th  ',Tr™ 
to  ti»  country.  And  tbei«for.  .r.ry  de«l  ought  \^  w^LliJ^?  a\  ^T*'  '*'""»* 
oth.n,.-appro».  iuelf  ,pon  iu  rt7wl..g  fo7h  i,  th^C  i^  L  ':!  *°  *"  P?"^  ^^ 
the  compoaiUou  of  the  wordi  to  be  ...«;!...»  i-  1  .    .     '*"  "»»'">*"     I.  Ai  to 

=tr!::t'-h:rd"''."nK.i'LTh.r^^ 

eourt-hall  be  .hewed  forth  to  ttcouT7ndth7"f^4u.*'"'"^^^''*^  P'"*''"'  '» 
.«ff.r  ...y  who  hy  the  law  h.  pl.«ii-rou,i:t.t7i"i'rrr.  t't^'e'c ''T""  '" 
the  general  uuiue  to  prow  in  etidence  to  a  Jury  h,  witne«««^».lt  ."''''  "P"" 

which  the,  har.  heard  and  read;  or  to  pwvo  i t  b,  a  ZT  «  th  '"  ""''*  '  '^' 
or  inl.rn,...it!.M^  or  other  imperfection.  ~the«,cJL»ni'  .  '  ''"'"""''•".  «»«r.i. 
reradventur.  the  deed  «a,  be'^upoa  ooiuotrii  ^10^  'Ir'itif'Tw.ro';  ^e'r"  - 

nothmj  about  which  the  law  U  more  wcred  than  kwoiw  aw.Tth.  J  T  ^*""'  ^ 

r^ollectionof  th.cont.nUof  written  i^rumen^  JK  L  ^r%'"'* ''"^'''^ 
instrunienU  thenjMlve,."  u.i.™ineni^  wben  It  U  poaaible  to  produce  the 

ms,  Ttnttrdtn,  L.  C.  J.,  in  Vinctnt  v.  Colt,  M.  &  M   257  •  "  T  h..-  .1  .      . 

instrument.;  they  may  be  w  eaiiiv  iZuk.n  7hJ^H  .k"^  .^       ^*  oontouU  of  written 
tl.e  .triet  enforcement  of  th"  r^e."  ^'*  '  ""°^  ""'  P-T*"***  »'  i'""''"  -squire 

183l>,  Maule,  J.,  in  UacDonnell  v.  ^Tuarw.  11  C   B   IH3-   » T»  «.  ,       . 

that  if  you  want  to  get  at  the  content,  of T -Hfll"   a  'J*  '  «"'"'•'  ■■"'•  •  •  • 

duoe  it  if  vou  can.    That  i.  .,!?„  JhL,.  th-  «•«="»•"*-  "«  P~per  way  i«  to  p,^ 

thepaperhiintbepoMeliio"   "the JaTty'J^^^^^^  "l-^""»  -"-™-    " 

iU  content.,  he  .hould  let  them  m«  it."  ""  ^' -"y  '°^'"  something  from 

»  Accant:  iei3,  R«ul  v.  Hide,  3  Co.  Inrt  17a. 
1301 


.Jil 


*li*»*'^ 
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These  reasons  are  simple  and  obvious  enough,  as  dictated  by  common  sense 
and  long  experience.    They  may  be  summed  up  in  this  way:  (1)  A^b^tw  e, 
a  suppc^ed  literal  copy  and  the  original,  the  copy  is  always  liable  to  errors 
the  part  of  the  copyist,  whether  by  wilfulness  or  by  inadvertence ;  Z^l 

original  may  contam.  and  the  copy  will  lack,  such  features  of  handwri  in 
paper,  and  the  hke.  as  may  afford  the  opponent  valuable  means  of  lea      : 
legitimate  objections  to  tlie  significance  of  the  document;  (2)  As  betweeu 
rA  rt"T'  ^'^  7  '^«o"«otion.  and  the  original,  the  added  risk,  aha 
the  certainty,  ex.ste.  of  errors  of  recollection  due  to  the  difficulty  of  .^irrvin.. 
m  the  memory  literally  the  tenor  of  the  document. 

§  1180.   8*m.:  Spurious  RtMoa..     It  is  worth  while  to  note  the  natun- 
of  these  reasons  because  currency  has  been  given,  since  the  quasi-philoso„l,i,. 
treatise  of  Chief  Baron  Gilbert,  to  a  reason  which  is  superficially  aLctv 
Itself  ye   is  not  only  insufficient  in  principle  but  quite  inconsistent  wiU  t 
d^taikd  terms  of  the  rule  as  everywhere  accepted.    This  reason  has  been  tl ',u 

with^t  llf  L^^'''-^"""  ^u^^J  ^^'''^""'^  *  =  "  '^'""' «»"  ^  »»  demonrtration  of  a  fact 
without  the  best  evidence  th.t  the  nature  of  the  thing  i.  capable  of.  Le»  evidence  d^ 
c^ate  but  opinion  and  .urnii*,,  and  doe.,  not  leaved  marthe  euti«1S^tuSion  U  ! 
«n«»  from  demo.mtrafon.     For  if  it  be  plainljr  .een  in  the  nature  of  U^etL".^  ,o  .     v 

I  K  n  r°?  "^  have  detected  «.,„ethi.ig  more  than  ap^a™  already.  .  .  .  Noeuti 

dence  shall  be  brought  which  »  n,Uuru  rei  .uppo«»  stiuTgreater  evfdence  Uhind  ' 

l«r  y»  own  po««.«,on  and  power;  .  .  .  for  if  the  other  gH»ter  evidence  did  not  mU 
ag.n.«t  the  party  why  did  he  not  produce  it  to  the  Court  v"  A.  if  a  minffer.  aco     o 
a  deed  or  wil   whe™  he  ought  to  pixxluce  the  original,  this  carries  a  Jr^.umpU.    '  ,, 
hrvT^rJu'cSu  ••""'"'  "■  ""  '"^  °^  *"'  "•"  ""*•»  "«•'"«'  »'•«  P.rty%r  eJhe  :id 
1820.  Holroyd  3.,  in  Breictier  v.  A>«««.3  B.  &  Aid.  296,  302  :  "Now  the  reaeon  wl,v 
the  law  require,  the  original  instrument  to  be  produced  i.  thi..  that  other  evidTceisnl 
.0 satufactory,  wher*  the  original  instrument  is  in  the  po.ws.ion  of  the Trr«ndX 
«Mn  his  power  to  produceit  or  get  it  produced  providedTgive.  not  i^ 
3«es.  ,f  he  doe.  not  produce  it  or  take  the  necewary  .te^  to  obtain  it.  prodnctl  m^ 
resorU  to  other  evidence,  the  fair  presumption  i.  th7t  the  originaTdo^uS  ,  „"'  "" 
....wer^hi.  p„rpo«^  and  that  it  would  differ  from  the  «c^„da,y  evident Thl";' 

The  fallacy  about  this  reason  is  that,  even  if  it  were  shown  not  to  exist  ,'  . 
f  .  15  Tl  ^""'"""^  ^^''^  '''"  P'«P<'nent  of  the  document  was  a,  ti.i./i,; 
perfect  good  faith  (a«  where  he  had  no  reason  to  believe  that  the  ori.-i.;! " 
terms  would  be  needed  or  would  be  disputed),  it  would  still  be  proix.r,o  re- 
quire the  document,  in  order  to  guard  against  honest  errors  of  testimony  nn,i 
to  allow  the  opponent  to  gain  such  enlightenment  as  he  could  from  the 
appearance  of  the  original ;  the  rule  shouM  apply  to  honest  as  well  as  to  ,lis- 
honest  parties.     Moreover,  that  this  is  not  the  reason  actually  relied  «,,..»  is 
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seen  in  certain  deteiU  of  the  rule;  for  the  possession  of  the  document  by  a 
disinterested  third  person  would  relieve  the  proponent  from  the  suspicion  of 
fraudulent  suppression,  yet  the  rule  applies  equally  to  'hat  oase:  andthe 
p-wsession  by  the  opjwnent  himself  with  the  right  n..»  to  '..oi'uce  it  will  also 
serve  to  dismiss  the  suspicion,  yet  the  rule  appli. ,  e.juallv  to  ti..(  case 
I'lnully,  if  the  above  reason  were  the  correct  one,  ,he  rule"  would  •  <  ually 
api.ly  to  objecta  other  than  writings;  yet  it  is  ger..n,.'i^.  conivdeu  that  it 
does  not.  It  may  be  added  that,  so  far  as  concen.^  tl.c  lK.vp  reason  it 
would  Imve  been  sufficient  to  allow  the  jury  to  make  an  inference  from  the 
non-production  (ante.  §  291).  and  it  would  not  have  been  necessary  to  require 
actual  production.  This  reason,  then,  while  it  undoubtedly  adds  force  to  the 
rule  in  many  instances,  may  be  regarded  as  not  forming  the  real  and  workimr 
reason  of  the  rule.*  •* 

§  1 181.  Role  not  appUubl.  to  Ordlawr  TTnUucribed  Chattel*.  The  real  rea- 
son indicated  for  the  rule  will  show  why  it  has  come  to  be  generally  accepted 
that  only  documents,  or  thiugs  bearing  writing,  can  be  within  the  purview  of 
the  rule.  In  the  first  place,  it  is  in  the  terms  and  the  construction  of  Ian- 
gunge  tiiat  the  special  risk  of  error  lies.  To  remember,  for  example,  tlie  color 
of  a  horse  is  a  simple  matter  in  comparison  with  remembering  or  even  accu- 
rately  transcribing  the  terms  of  a  written  warranty  about  the  horse  In  the 
s.,.cond  place,  it  is  chiefly  in  respect  to  language  that  slight  inaccuracies  are 
likely  to  be  of  important  legal  consequence.  A  mistake,  for  example  in 
emmting  the  number  of  bushels  in  a  bin  of  wheat  can  hardly  lead  to  serious 
consequences,  but  a  mistake  in  a  few  letters  of  an  ordinary  deed  mav  repre- 
sent It  as  giving  to  Jones  insula  !  of  to  Jonas  or  as  giving  five  huudred'instead 
of  four  hundred  acres.  For  these  reasons,  it  Ls  entirely  proper  that  a  rule  of 
such  strictness  should  not  be  applied  so  broadly  as  to  require  the  productioa 
of  anything  but  writings ;  and  such  is  the  accepted  doctrine : 

1874.  Coleridge,  C  J,  in  ft.  v.  Franci..  L.  R.  1  C.  C.  R  128. 132  (not  requiring  »  clu.- 
ter.r.„g,  «,d  to  be  fal«,.  to  be  produced) :  "  When  the  question  i,  a.  to  the  effi^t  of  a  writtea 
..,»trument.tJ,e  in.truraent  itwlf  i.  primary  evidence  of  iU  oontenU  .  .  .  But  the.^  ii 
no  case  whatever  deciding  that  when  the  iggue  is  a,  to  the  sUte  of  a  chattel  *  ,  the 
8.,undue»  of  a  hone  or  the  equality  of  the  bulk  of  the  good,  to  the  sample,  th;  produc 
t.on  o  the  chattel ..  primary  evidence  and  that  no  other  evidence  can  be  given  till  the 
chattel  M  produced  in  court  for  the  inspection  of  the  jnry  "  s  we 

IH44,  itard^l,  J.,  i„  cinrke  v.  Rohin»on.  5  B.  Monr.  55  (declining  to  require  produc 
t.on  of  a  dave  warranted  .ound)  :  « It  is  now  contended  that  a.  the  eviden^of  one's  own 
.ens^s ,,  the  best  of  which  extrinsic  facU  are  .u«=eptible,  the  testimony  of  witnesso.  is  of 
siiMifenor  grade,  and  therefore  should  not  be  allowed  when  the  fact  or  thin^  itself  to 
*h,ch  It  rj^ate.  can  be  exhibite.1  to  the  jury.  This  principle  ma,  have  prevailed  to  some 
extent .«  the  ancient  jurisprudence  of  England,  when  the  jury  was  brought  from  the  ac- 
tual vicinage  of  the  transaction  which  they  were  to  try.  and  in  many  cases  affecting  the 
r.-alty  were  sent  out  to  have  a  view  of  the  premises.  We  suppose  it  was  never  required 
in  case,  involving  mere  perwnal  property  that  the  jury  should  act  upon  their  own  view 
of  the  thing.  ...  The  rule  requiring  the  best  evidence  does  not  require  that  the  jury 
•hall  in  all  cases  where  it  is  practicable  be  famished  with  the  means  of  personally  knoi^ 

i  Compan  the  qnotation  from  AttoraeyOeoeral  v.  Lelferchaot,  poet,  1 1  IN 
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rr  «tUf.ctor,  „.Ln.  of^owX^lt  7rh^^^^^  -co«b. -though  ther.  «a,  b, 
of  communiMting  facte  to  a  iur»  th»„  .1  .  !  '*''"''  «^«  »'  tegtimonv  Man? 
the  be«t  m..„,  of  kuo*^«^  "-an  the  .tatement  of  .  wit„e«  who  haa^h^^,"'?": 
.ng  the  condition  or  <i»>lUi^oi  ^nZjil^^'j^  L':'  ''T  ^^  ^'  ^  ^  v  / 
may  be  permuted  or  perhap.  even  «q„X  elwwt  ht  th^!  P»rty  having  the  cu^ul 
■atufactory  means  of  knowledire  •  hot  thTn     !  '"  ""•  J^'^  "  »ffordinB  the  m    . 

present  mi«x,nception  or  inS^on"' .""  ^""'  »"•'  ««-•  •  O««.tion  i„  tK:,!:;' 

Nevertheless,  it  is  couceivabl«  thof  .„^ 
•n  uninscribedchatteiry  be  so  oo^lrr'^""''""  '^'  P^rt'^"'*' features  of 
"material  to  the  issue  that'it  wo  ij^S  IZTT"''''''  ""/  "^^  ^-^  ' 
words,  If  the  two  conditions  above  named^^^  7"""  Production;  in  other 
thing  not  a  writing,  then  the  rule  l;  wef  pp^  VIT  '"'="'  ^^  ^ 
known  ruling  about  the  bushel-measZ  i»  ^^'     ^'^  Kenyon's  well- 

and  a  few  other  instances  less  sS^  f  T  ""'"'"^  "'"stration  of  thi.  . 
rect  solution  would  see^^o  be  ^'t^eto  thrT^'^' '"  '"^''''■'    ^  -'- 

that  any  settled  doctrine  ha^^fotnTCltT'  }t  ''  '"P°^«'"«  ^«  -X 
rule  to  material  objects,  not  paper  bearing  "!T  l''^  '^'  application  of  tl/e 
.nherent  difficulties.  It  is  SJ^^iS^o  Z  7- *°''^-  ^'^-^  «^« 
material  bearing  the  inscription^Ta  noti  e  hr/°^  '^''''"="""  "P°"  the 

servetheapphcationof  therulea  wenasalb  !■  7  '  '"'"''''""'  "^"^ ''- 
practicable  to  distinguish  according  to  the  '  u„t  f  ""."'■P^'P^'"-  ^"^  ^^  ^t 
j3  but  one  higher  than  the  pi^ceSC  Ind  a  brl  °  '""''^" '  '"'  "'"^''^  ""'"l"'' 
haggage^heck  of  a  few  initLs  may^need  !n^^  .  ""''  "^  ''^'^  ^"''''^  -  ^ 
ease  for  ninety-nine  years.  nS  1;?^/.^  "/'  '"""'^  ^«  «  J«"«'''v 
or  the  meoiorandum-tL  made  for  prfvl  S"  ""  "u"''  '^  "^'^"'^''^ 
tant  as  the  deed  intended  for  pubUc  rllwl.  t°  "*^  '^*""«  ««  i-^i^r- 

attempted,  and  certainly  no  Court  L^u^'""?-     ^°  ^°"«  ^"^^  to  lave 
distinction  to  be  drawn     Theral  t     "^^'''"^'  "  ^^'^^fe-^tory  test  for  t  « 
requiring  production.  -  p^Lt  often  1?  T*^"""^  """^  ^^^^^^^^ 
-eeking  an  inflexible  rulL    £"^1^00  re-'' '7'°""'*''^  "  °°« -- 


=^S#y|S7^?S 


-—,--■  jne  ihe  ut 

conditio..:    prXtion    not    t!.' •"'.■'"'«'  ""^ 

dition  of  cIothe8,"tc    ^L^fliS^""."**"  (in- 
duction);    1886    r«™         S,*1  f"  W'thout  pro- 

(illegal  IiV■or«•^i^^■th;lt^  ",*  '•'•  *" 

witness,  «..t  reguTr^'  S  hf  "'*f  «way  Wthe 
Stale  !>.  McAfW  148  M^  ^^PJ?'*"^'  i    '899. 


tion^of  lu,  of  injo^  ^^^ .  ^^  ^^^  ^^^^. 

public  Belf'nl  3  ^nrn;^ff  ",'"'  " " 

me««are.]„  ."uV'j^""  Pf-xluftion  of  l„„i, 
before  the  jury  ")  «»"'P«"*>n  „f  (|„,„ 

iden'tiftlwe^C'mar^'*'"''  f  *'.*  ^^  *«'-  "'"« 
18M       ^'"'"^""•"''""•wrt.^rSL  follow.: 


Ill 


If"7r-.mj  RULE  APPLIED  TO  CHAXTELa  ,  „«, 

tho  rational  and  practical  solution  is  to  allow  the  trinl  n      .-    . 
require  production  of  an  inscribed  chatti.   wl  ^''"'■*  '"  «J'8cretion  to 

in  order  to  ascertain  accuratel/a  maS  7a^r7.'  K  "^  •""^'''^  •^^""'W^ 
series  of  English  rulings  in  which  if  wai  held  I '  "."'^  "^  '^''^  *''»'  ^''^ 
sedition,  that  .he  banners  bearing  inscrbtio„«  Mi  ^''^"'  Prosecutions  for 
purposes,  need  not  be  produced »  muTfeZ™"'^''^  *°  r^*"'  ^'-"^onable 
The  very  differences  that  existed  in  si  ne  ofT  ^  '  "'•  "^  "^  ""J"«ifi«ble. 
different  witnesses  as  to  the  inscriptiw  M  '''  "*  *'^"  testimonies  of 

i«  such  trials,  of  these  differencTTonnr.  '^T''"'"^  '^'  materiality. 
the  rule,  within  discretionary  Ssan^l^  'u'  ^''^"''y  "^  «PPlying 
would  today  not  be  foUowed I'n  in  Engll^dT ^ ''"°"' 'hat thoserSling! 

£iii;/an(/;  1706,  Feilding's  Trial  13  H       S    x 

an  oMvelopo ;  rule  .pplie.l      im,  *'S"""''>,  •"•     '""^ril^d  "  I'rn^^t  A  t'  *'.'''■  ^'^  <'""">*" 
ih-  hale  ?  •■) ;  1847.  BurrellTS  2  ?."l'"^'     ""J""'-"  " N"  c"rS  W  S'.'™  »  V"""""!  and 


Inscription,  K"  Lh  M""?  ''«f'''«i»"»  .  . 
lie  expre8.i„n^f  the  ,^„t,^f ',""', ""L""'  P""^ 
bear  and  adopt  them  am?  i""  "J  '•"^  *>•<> 

that  |„„,t  .K.en'r  in  mani"  cJlt     "..Vi'P"*""""/ 


Mt  -ixtoenpenVj  p^Jct1on'1^"'iif°""'«'-     h"  b^ome  of  them   ."T  °'  ?'  ""»^'''«  «>•.« 
Sure  r.  BlJdget,   b'^^Jr,^  1^'°'"^' '  '"3.     "e-"  of  reqnirinc  thT'nl  7' /''.*  •"'"""'"able- 

ri'.^':-''i  !«^iybitlWffe'ToT/H'  '■■'!  "'''-"^"'»aV''l'";[relh ''i"  f'T.."-™. 


ipnlieil       ^f  wr-."    ****  paper  money;  ,nle 
.io.;  r4«ired,'J^fH'7\ r-F.tt.^s'.^r^'i^ 

pi-hed  from  o"e    ?^  ""  T,^  ^  •""'"• 

J'f^l^.s'^i"^i°:£S«■•••^^•'^i:: 


selves");  1 820    It    «'  iV  l'  •""  """'gs  mem- 

aothority  of  l/^T  Hnn?  h^*'^'""^''-  ""  ""e 
apparent'lvwaf  haihe«  h.^  ""■''''■'  «*»» 
to  a  »all,'_a,  ;„  Vfou  '1' P.'"™"'  *«»  affixed 


iZ    r^Ie'^."*  ("poncrip'tion  on  an  e^vl"     h"?.'  a*"".'"*  *'"'  P«^ 

lawi;  te.timo"»  i,  .kVJ??_<!!":''''8  «?'»<"»«     bein,r.„S.l.v  "!L?!f.«»- c.r.um.tMce  of  it^I 


prodnction  not'i^'nired)  ■    M9"h  "vV".""'  ' 
'b.  1189.  1196  fii,»r.„„,i ' '        ,'  '*•  '•  ^"''Pheng, 

1.  245  (iaacrVtion,  on  teunew  .UTV'  *.',''• 
out  prodncin^the  ba^ne^,"""  '''■"''*''•  »"''- 
'  1843,  U.  V.  Hinlev,  |  Co,  Pr  11  IM     1     , 
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§  1183.    Rul«  appUoabla   to  aU  Kind*  of  Writtnn      WLan   ♦!.»  ti 
question  CO..  strictly  within  the  class  co.n^^^rZ'Z^':^^''  "l 

2T^"'    '  !'•''"'?'  °^  P'P*'  •"  P*^'^'""^"'  ^-^Pl^y^d  solely  «8  a    ."air 
for  bearmg  words  written  or  printed  in  the  form  of  complete  clauses  ^r. 
tences  expressing  connected  thought,  there  is  no  further  distinctim.  t.     i 
inade.     The  rule  is  applicable  to  all  kinds  of  writings.    The  origiru  Ic    i 
of  profert  affected  only  records  and  instruments  under  seal/atTa^S  '  ,' 
cml  cases  only ;  but  by  a  gnuiual  development,  already  noticed  (anjl       - 
the  rule  requiring  production  in  evidence  came  to  be  settled,  by  the  17(  Os  '. ' 
.ncluding  xn  Its  scope  any  and  every  kind  of  document,  from  a  record  ^i 
ttTJT  "^  '"«"-°'^-'  -<^  -  "PPl-ble  equally  in  crimi.fal  L; 
(b)  "ProdtuHon  must  be  made," 
§  "".185.    What  conatltutea  ProduoUon ;  Witaaw  tMUfrinc  to  .  .i»- 

(1)  It  .8  not  necessary  that  the  proponent  of  the  document  shouldTm  J/ 

t  t::::zT^i::^T' "  ^" ''''-  '^  --^  -'-  ^«  -^^-  -  !■-' 

(2)  When  the  tribunal  has  delegated  its  function  of  hearing  testi.nonv 
to  a  W  'r^unal  or  officer,  production  there  will  be  sufficient^  bu  i 
duction  already  made  before  a  magistrate  or  trial  Court  wou?d  not  s,.!" 

rior'cor''"  ''"'  °'  '""^  ^  "^  *'^°'^  •"•""•^""'^  --  -  ^he : ";: 

perusal,  or,  if  that  is  not  demanded,  at  least  the  reading  aloud  of  the  vvriiin- 
by  counsel  or  witness;'  that  a  witness,  for  example,  tells  about  the  wri      f 

in  CO  °rl^         "  ""•  "'"  *'""«•' ""'  ""^  ''  '''  '"^^  ^"^^  •-  »>-  P--"i- 

(4)  The  production  is  for  the  benefit  of  the  tribunal,  not  the  oppcunt  ' 
""  -•"-  "■-  -=••—  ,«  to  be  prodawKt  i. 


ne«  _  __  J _^^_ 

ch  better  ■  wa/ot  proving 


reason  why  the  writin 

becauae  that  U  so  muci,  miwr  ■  wav  oi 

elJL •^'.  '!««*«"►.''"'"  ii*  ™«"""y  "'  *»>•  o"' 
elite   ),  1 8S9,  Butler  »  Mouutgarret,  6  H  L  C 

639  (Lord  Wenaleydale.  npon  counsel  alludine 

to  the  ruling  that  b.inners  containing  wor<fi 

need  not  be  produced:  "That  is  on  ac^unt  of 

the  inconvenience,  perhaps  the  impossibility,  of 

procnrinjf  the  bannen  ").  •' 

(When  a  deed   IS  m   court,  one  may  Uke 


•J...  .       ~  ,"~""  . "."   ■■•    >:"'"».  one   mar   \ 
■dvantam  of  it  without  having  it  in  hand.  .  . 
1  the  deed  IS  by  one  shewed  to  the  Court, 


.   .  *** «^.-  "/  wuc  Biiewtni  lo  me  court. 

It  u  not  respective  as  to  him,  hut  all  others  shall 
talie  advanta^  thereof").  So  for  production 
by  the  opponent :  put,  {  1209. 

»  Pro.|uciion  before  a  referee  to  take  testi- 

n-5^  ."•  *,9/-  ^"'  "*•  B""  otherwise  for 
production  before  an  officer  merely  takine  a 
deposition,  nuleai  a  statute  expresslV  gives  ex- 
emption;  t.g.:  Minn.  Gen.  St  1894,  §j  5741 


1806 


5742  (production,  before  officer  takine  .liiHwi. 
tion,  of  account-books  or  of  verified  letier  ,lre« 
copies  of  letters  accounted  for.  to  he  e,.ui>il,.„t 
tt'd'^'p^r;.)"  "^-  ~''"»  '«'"e  a..l...e,l  .0 
'  I860,  Hanna,  J.,  in  Thombnrgh  r.  I{  (\, 

14  Ind.499,.M)l  ("Upon  the  intrJdu.ti,.,i  ..ti 
record  it  is  usuaUy  read  to  the  jurv  l,v  il„.  wit- 
nras  who  may  have  it  in  charge,  or' hv  .,„„e 
attorney  who  may  be  engaged  iS  the  caiiv.     It 

15  not  often,  nor  U  it  necessary,  in  ■ir.liiiiirv 
cases,  that  it  should  be  handed  'to  eai  h  i,i„r 
unless  in  cases  when  inspection  for  a  parii.nlar 
pnrpose  is  necessarv  "). 

'rV'  i!'-  Ste'l'i'S  Bank  v.  Bowen.  -  Kv 
—  ,  43  S.  W.  483  (that  the  document  is  h,  the 
witness  hands  is  insufficient). 
/  ,.'?L*' "''."»'<'  "■  Harrison,  37  N.  .F  T,  1 70 
(plaintilT  offered  tax  warrants  and  dnplicit,.*  ;„ 
evidence  at  a  hearing ;  an  order  to  deliver  tlifm 
to  defenduts  possession  for  inspection,  held 
improper;  bat  an  order  of  exhibition  for  iMpeo 
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his  nght  of  inspection,  whether  at  or  befom  tr;=i  ^  . 
(j>ost.  §§  1857-1861;  ante,  §§  753.  762?  '  °"  °    "  ^"""P^"" 

(■))  The  production  is  not  for  the  benefit  of  a.  w/„.  i. 
n,...d  not  l«  perused  by  a  witness  or  shown  IITILIT;.  ''^  '""•"^"' 
coi  tiiin  independent  princiolea  U\  Ti...  >  7  '  ^  ^  "*  consequence  of 
:nust  be  asked  about  a  ^SraS J  " ,^^^^^^^  f  ^^^f)  that  a  witness 
prove  it.  has  erroneously  been  held  brifr'  ^'^"'■'  "'«  °PP«°«"t  '>i«y 
containing  such  a  sUtefnent  ^l^st  ,^s  rn^^^^  "?"'  "^  ^"''"« 

evidence  {post.  §  1259).  (6)  When  a  witn^,  .,  i^  ,  '", "  "  """""-''^  '« 
^,r<.  of  a  document,  the  docume  t  musT  t  hJ  f ''^  *"  ''^""''^^  '*"  "^»«- 
§§  053. 693.  a«..).  because  anXerv^ttn^f  the  sLr  '''  ^""^'P'^  "' 
a  knowledge  of  the  type  of  hand  writ™.  tjsTrfS  ^^rt'T'  "  T"  "' 
ness  has  already  seen  the  document  befo^  LS^  tb.M  "t'"  '*'"  *'*" 
usual  instance  is  when  the  documents  nrS,  1?-^',  /'  sufficient ;7  the 
cused  because  of  its  loss.»  Sover  w^  ^  "  ^°'  °'^''  ?"?««««  '«  «*■ 
involve  an  identification  of  1  handw^a  o?  TT'  ^'^'^'"""^  "^^^  -' 
have  it  before  him  when  testifying  «^       ""^  '^'~"'""°''  '^^  °««d  not 

du!tirLTr2l.1t°srirh7''' ^^^^^^^  ^^«  ">«  -  that  pro. 
.«.  be  made.  But  t li^  Zd;  r^n 'S  tu'nT'''  ^'"'^"^"- 
fereuce.  or  production  for  the  tribunal^  ins  "  cS  „.  i  ^^  f  '"'''P'''=  P"^ 
always  allowable,  in  the  absence  of  any  sSc  "  W  l"^^  ^  "''j^^'  " 

If  then  a  party  who.  under  the  present  nE.i  ^^''^  ^  *^«  contrary, 

a  document  ii  pro^t  of  Tts  cont^ntfan  ?^V''  '"'"'P'**^  ^""^  P'^luci^- 
wished,  p^fer,  n'everthel  S  to^^^oa^ce  and'fhL'T  '''"  '^  ''"P^  "  »>« 

s^Lr:ut™v^£:d«-^e^Snri^ 


belli  ileinanilable) 

•  l«4l,  Xeale  v.  McKinstry.  7  Mo  138   119 

Hut  whether  the  docnment  muHt  be  Knt  «»» 

to  rtepeiKl  on  the  circnin8t«m-e» :  1809,  Aniorv 
r.  Hllowe^  5  M.S..  819.  225  {"U  „,;  ^TZ 
njK.«Mary  to  «,nd  the  will  bwk  after  it^i^teen 
«1«   here,  to  obtmln  the  tentimony  „f  "hj  ^C 

cm.,m«tai.ced  that  the  will  maT^J^ltbaA 

f Ml  Hank  t.  Union  Bank.  II  N.  V.  aos.  209 
(draft  shown  by  copy  i„  the  depoeition-intrriS^ 
a^one.:  "a  nartv  !,  never  calW  niin T J^X 

themri'T'"''  ?"«'"»'  P"P«™.  C^nexin'^ 
tneni  to  a  commiauon  to  be  tr«n.m!»^i  .     * 

d..U„.  .State  or  country  for  ex«ut  o™  'iT^  .^«' 

we,*,met.n,e.  proTide  for  undinqawil  to  fn 

r.  18-2,  f{  1307,  1,317,  a<  amended  in  \M\  iJl 
•mendment. «»«»«,.  J  488);  Mi*.  AnL  cl»de 


<">",  I  797.  pou,  S}  2010, 


writing  witnewea: 
S0I9. 

'  1824,  Dartnall  v.  Howard  Hv  *  Vf«  •<» 

^.'"?„JS*  ^""'"'5  •*'»"  him).         *•  •'"'"'" 

1888,  Vve  V.  Alexander,  28  N.  Br  89  95  •  l««o' 
Alexander  v.Vye.  16  Cm  Snn  sni  «■      '      *.'• 

(whether  a  name  waa  in  a  d«.ri  iJV  "•  "■  '1 
tion ;  deed  n«^  not  K  Sown  to  wUn^T •  Xel" 
w.«.  perhap.  for  «tp.n  opinion  J'fei^^'}""' 


I 
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The  same  principle  allows  the  production  of  the  record-book  of  record..!    , 
registered  deeds,  so  far  as  it  may  be  regarded  as  an  oriKind  with  ^^r 
certified  copies  of  it;«  but  her/tha  question  may  furff  .^.e  rotr;.!: 


onRinal  unlou  it  cxpreMlv  my  the  copy  thM 
he  ;he  oulv  evidence^') ;  Ala  ■  mi,  UW«>n  v. 
J/ffV  ^■',*-  '5«.  'M  ((^onrt  record  booki); 
1844  Carwile  ».  Houw,  6  id.  7;0,  711  (execu- 
tioii);  I8S7,  Steveiuon  v.  Moody,  8J  id.  33  3S 
4  8o  595  (ProNte  Court  record);  Colo.:  1900* 
McAUmter  r.  People,  »8  Colo.  158,  63  IV.  308  ■ 

/«  iT'  •■  11**'  9™y  "•  "»"'■•  "  Conn.  447,  454 
(  The  object  being  to  lay  Iwfore  the  triers  the 
real  contenu  of  the  r«»rd,  it  would  be  absurd 
to  hold  that  th«  Vft  pouible  eviJence,  when 
a-lduced.  ihoulu  bo  excluded  becanm  inferior 
evidence  by  copy  would  be  admiuibje  ") ;  fla  • 
1903,  jcerrell  iv  State,  -  Fia.  —  ,  34  So.  sio 
(reconlof  marnaeelicenie);  Ga.:  1855,  l)obb. 
».  Jurtice*  17  Ga.  6S4,  639,  1884,  Rogers  v. 
Tillman,  7»  id.  479,  481  (record  of  c'urt  of 
Mother  county,  admitted;  "»  certified  copy  of 
this  record  could  not  have  been  higher  or  letter 
evidence  than  the  original";  but  compare  the 
Georgia  caaea  „ifra.  note  4);   ///..■   1870  Wil- 


of  juatice  ,u'  kdioining  8^-  my'fi, 'pn^M 
If  properlT  authenticafMi  by  iuatWk  o™    ,    , ' 

330,  1829,  King  r.  Kenny,  4  Oh.  79,  m  lUh.L 
way  commiMionera'  records) ;  1867.  Sheil  i,,"" 
I)av.,  17  Oh.  St.  571,  180  (deed),  f?,'^- 
tiaenhart  v.  Slaymaker,  14  8.  *  fa  l^i  ,-T 
|"'.0»7>B"es  i.  Harri.,  16  pf  St.  ,,"' 

»««*..•  1902,  Smith  V.  Veyiey,  30  Wa,l,  is 
70 1  ac.  94  (homejte*!  decla4tl„i) ;  H^.""'  ,  .' 
Weinbrod  r.  B.  Co.,  21  Wis.  602  616  ' 

■u,   ^Ti  '*•*"•  ""•;''«>»•  »  Shepherd,  ^:^  .\]^. 

rM,2ijv.'r5'^r33^vt^^5ir;;.^'::,74 

Jo«gh^.TMw;i;;M"lT2V6:268(or;a7u'i:     j1ner.™''{ir,eJ'P,'J?j'1[S'-'«ci"„"      '^ 

'^rd^k)-  Cal.:  C.  C.  P.  1872,  S  "9"-  u 

m^n?.  •'1i^rM.Ti2<"~"*  of  recorfleU  iui;" 
J"*"')!  V""--  '8''.  Eystere.  Gaff,  2(i,l«  2'8 
f«Jd«*drecorihook);  Ga.:  1 898,  R I  ir,?;,'^' 
».  Whitworth,  103  Ca.  741,  30  a  E  sfi  w 
4Tl^i  «^'i/s'',^  '«."•  B-r"  -  Van  VV?, ,t^ 


513,  51,  (reconls  of  Court;  general  principle 
•fflrmed) :  1886,  Taylor  v.  Ad£m.,  I15™X 
?.««  w-  **"  ('""«''»"'«  proceeding!.) ;  /»</., 
iB60,  Wiseman  r.  Kisiiiger,  14  Ind.  461 ;  I86S 
Green  1;.  Indianapolis,  25  id.  490,  492  (prtweed- 
? ?  »'  «  municipal  corporation) ;  1874,  James 
».  Turnpike  Co.,  47  i.l.  379. 381  (articles  of  asso- 
nation) ;  1876,  Britton  v.  State,  54  id.  535  541 
Ouatices  judgment);  1878.  Kennard  e.  Carter 


61  Id.  50.3,  508  (sam.-) ;  1880,  .(ones  v.  Levi 'a  tV  7*  i  i  ii  o«  (f""**'  '*""•  '-^n"-  '  Vlar- 
i<l.  586.  591  ;  1881,  lies  v.  Wm.^"  76  id  359  rrri,~il''o!'i^*  '"'"":  ""-•  ""*'•  (^-iley 
360;  1881.  IWl  p.  Bishop,  78  id.  370, 372;  l^M.'      l^^^^t  ^^±    ??•  "»■  *J-  *  ••«  (,l«i 


S«0;  1881.  HM  r.  Bishop,  78  id.  370, 372-1883' 
10'!-  "S""  ^'  '^ckerraan,  88  id.  481.  492;  />...' 


1817,  Baudin  v.  P.JIock,  4  Mart   613  (mitarv'^     II'JI^aI^I''  ""*'  "'  "">  "»»  "«  th 
«eor.I.,;  1827,  Prion  ..Adamrs  id  tXV:     HI^?.!^!.''^':^.'".'*. ?""«"": 


.,         ™  ..  „„.,„.,  ».„.,»  89, .  ^!?,2!5^.*'^'"'  *"  •*  evidence;  nuw'ihe 

-lA,..-    1874,   8a,vyer  v.  Garcelon,  63    Me    Js  S",??^     "  '  ^^^,  "'    '!!«   ''^'^   "'  ''  '» 

(record  of  convicti.mj  "strictly  speaking  it  is  S^,Vi^*'i,'  '  '  l"^'"  *"""  «•»  '«<'"l.  "r  il,e 

the  b^t  an.!  only  original  evid^ce  of  thff^s  S*)  •  rc^'IS?  ^r"    '?.'"'""'    "»  '- 

recited   in  it;  a  verified   copy  of  the  recoM  842I7  S  "I  ^o  If.'J.  ht.  er.Cnx-kor,49  .y  C. 

thoueh  admimihla   ;.  »:ii  J..i..  ^  to-ohi,  !(«,  j7  g.  g.  49  (distinguishing  Duren  r.  ,siu. 


—  -  —  •••. r  ""'»<"'  ™py  01  tne  record 
d^llf-.'^'jy"'""'-  '"  •"■"  ""V  seoondarTeW: 
K^.o'i  ;"""••■  '*'»•  B^ol"  >•  Daniels  22 
Pick.  498,  500  (record  of  a  court-martial',  nn! 
ceedings) ;  1850,  Odiome  ..  B«»n.  6  Cnsh  TsX 
ISO  (record  of  •  probate  court;  a  statntorv 
wnction  for  attest^f  copies  doe.  nit  prevent  the 

(bankrapt'ioriwof  dliclMugeJi  1859,  l>,y  " 

ISM 


ciair,  22  S.  C.S61,  on  the  grouiul  that  tho  .f.mi. 
tory  requirement  of  10  davs'  notice,  pnl, «  1225 
applKKl  properly  to  certified  copies  o?lv,  and  .t 
tot  he  record  ftself,  uid  that  in  that  ca«<"  0 
proof  „no«i  was  made;  Jones,  J.,  diss).  '„„,„,, 
IBS9,  Hanson  n.  Armstrong,  aa  111.  44a  446 
(record-book  not  admitted). 
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registration  »  authorized  bv  law  »nri  i,„-  « 
cpy  of  the  original  i,  JmisJbU-  so  that  „'  "'""  '^'  ^cord-book  a,  only  « 
b«  understoodto  be  eqnaTJy  tvoived  ^"""'^'"'  ^^'*- «  ^^24)  must 

r^-^'^X::^s:'::\^  b.  th^ 

law  forbids  the  removal  of  a  .locun  ent  froT.  ^"""*l«~»«"'s.  (1)  jf  the 
court  is  to  pnxluce  evidence  obtained  W^.^^^^^^^^  f  ?  I'  P'°^"^*'  '^  ^" 
ever,  is  generally  regarded  as  no  oWectbn  to  »h  "^  '*'  ''"'■  '^^''-  »'°^- 
therefore  should  not  in  itself  excSe  rJb,io  H  '"*P"°"  °'  ''"''''^"«'  '"^ 
moved.'  (2)  Irrespective  of  any  spSfic  SibiM""'""'*  '^'"  "'^'««"y  ^ 
bee,,  thought  by  a  few  Courts  that  tr^icy  o  «  T  T'""*  f^n'^val.  it  haa 
/'*»  or  injury  (jH>st.  S  218-')  „mv  bn  in!.M  7n  ^T"'*"'^^"*'"'  records  from. 
the  original  wb'Tn  r^mov:^     oC  ^ ts  '^rl^^^  '^  '«^"*'"« '»  --Pt 

(.i)  In  some  instances  the  excluTion  is  anS  ^  ''/"'^  "^'^'"'^  '"  ^^'''^^ce* 
that  the  ^«»«/«*„„,  „/  M/orS  cln  nTr'^^  "^^  '"  P"'  *«  *''«  »''«"ght 
hringing  in  the  recori.  ^bfa  c  e^ce^  if^"'  f'''  ^''^"^  ''^  "^  «'™4er 
the  records  in  their  place'  but  tb^l ^r  ?""^  '°  "  ""^^  »  ''"  "'"'^e  wUh 
by  other  principles  conce^nin!  ^  nSr'T  '^^r^^''^  influence 
can  have  no  proper  bearing  on  the  ^"'1'  7  "  >  ^^  ^^^^'  ^'"'^'  '""^ 
eriy  authenticated.  (4)  Finaly  theTnT^-  T'""  '''"  °""8'"'''^  ^^''«»  P^op- 
misunderstanding  of  the  pSe^J^^  'j'^^  «°'»«^''»««  ^^^  due  to  a 

Such  statutes  aim  usuaUrborto  Cnrwiur?."''*^^' ^r^  ^ 
(post,  §  1218)  and  to  ^uaHfy  the  rectltrc  J  J„  t  aT'""'^  P"'"*=''°" 
the  execution  of  the  original  (  post  S  lfi-7r  .^  ^^"'"''^  ^•^»«'««  to 

tional  kinds  of  evidence.  t^  Cth^S'  rtl^l  "  "'"^^;  *°  "P^'^  "'^'^'- 
meaning  to  n,le  that,  because  thev  mpr^lv  V  '°"''PP'«J'«"''io»  of  their 
fore  originals  are  not  mad^  evidence    tW         "  ""^'''  admissible,  there- 

P""'!!' «;/«''■  S§  2182,  2183.  "*  «""*™'      <""«',"»'  P^pe"  of  judiciM  recor.1.    not  t„  h. 


from  superior  conrt  n".;;  '.ll"^'  '""*^."""  ''*'"'"* 
curt.  wR^re  not  Siuil  ^"'•»''  *  '"  J"""™'" 

affidavit  liVoro  ustice  on  h»« '.,'"'.'  '""«'"«» 
ii>'l)ro|wrIv  tranim  »«|T„  ^'?^'".<'y  '■''"rRe.  held 
VvinilVij        I         "■  '"  circnit  curt)-  18^^ 

neit  r.  Mate,  103  0«   13  on  c    i>  ^.i  /'.   .     ! 


138» 


s:ii'»^'risVi>"H'^S 


'#'1! 
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I  1187.    Dtop.-!..  with  A.O,.ntlo.tloa  doM  Mt  dtopw,,  wtth  »,„^ 
««.     The  autheuucation  of  a  document  (poM.  §§  2129-2^  ^^^^1"" 

,»e..l,  u,  b.  died  to  thi.  pUinTriiSpi..  """"'"'  ■"'"'"»  ""^  '-«■ 

But  It  w  11  be  here  convenient  to  notice  the  order  of  prwf  proLr  to  !,     ' 

(1)  i?.^«<J«,  vs.  eontenta.    Wliere.  in  consequence  of  the  unavailahili.v   f 
the  o„g.nal.  the  contenU  are  to  be  proved  by  te'stimony.  the  question  wll;:i:; 


fa  whether  the  UMeKr'i  offlcinl  amertion  not 
made  m  court  i«  iwlmiMible  under  the  He«r£iv 
rule  (,«.,»  1640) ,  if  i,  i,,  then,  »o  far  L™J 
pre«„t  principle  g,«.,  the  original  liet  n"/b2 
pnKlureJ,  even  though  a  .tatute  declare"  the 
offlciiU  list  provable  by  copy 

»  1872,  New  York  H.  &  S    R   Co   i-    ITnn» 

5M'(*Th'-  **;  Sebfee  i.  IJorr,  9  Wheat.  S58. 
S63  (    rhe  production  of  the  original*  might  >tll 

mLinii-^.  ■"'""'•  *<>«»«"»'••  whether  it  rl 
mameil  m  tea  genuine  state,  to  verify  the  title 
by  aMignnunt  in   the  plaintiff,   to  tra..e  any 

endorsee!,  and  to  tecure  the  party  from  a  Vb! 
covery  by  a  Ao»«  yW,  holder  oilder  a  «ul«que^ 

v..  oo?'**"  f;  W^hitmore,  125  l.al.  198,  57 
rac.  891,  Mtmhle.  For  cane  under  Illiooie 
atatutee,  see  pot,  {  1225.  ""noie 


t>.  Ellis,  102  id.  830,  30  H.  E.  544  •  1845  M„.„ 

State.  50   Kan.  712,  715,  32   I'ac.  :m ,    i.,. 

hlmondorff  p.  Carmicl.ael,  3   I.itt.  4:,i   47V: 
1897.  J-ox  V.  I'edigo,  —     Ky    —     411  s  Vv ' 

,"!•  ?"i  'f«!>.  Wakefield  .  l^il'li;,  t' 

^ifjl^teider^r-CL;*;;!! 

r.  Pattcmon,  3  Oh.  369  (record  prov,,!  I,>  e, 
ainined    nmv   mii.>    K«  li. J    .       "^  ex- 


niavoB,  DOT  /Mm.   y  laxa.  p  *          ---..'-   .-..    T.  .   tax-    ipxe,    ICI 

On  an  analogous  principle,  the  apolicabilitT  imf^I- 1  """'  '  "''•  ^?'  <'*«"'<'  Pf"*'''  ">  ex- 

of  the,,r«««/,//o,  «/-a/oi^^,r,,,,rarT.nf^r  hZ    n    ™Py."""»    •»  'hown  to    h,,v,.    I,,.,, 

twenty  years'  pos««»i„„,  do2.  not  exemVthe  W    i'^  Vj" U  A^*'  .^'"'»   "•    M'C^ni.l,.. 

claimant  from    producing  or  accounting  for  a  fn,  t,          '  "."'''«'"  evidence  i.  M.iti.i;,,, 

»pe...fi,.  deed  whrch  he  ,L  invokJin  ?up?^rt  "" """  "'  "  " 

Kich'.'uo"u4/*"'  "*-'°"''"'  -  Q"«"'""T2 
..„*  '.^*'''  '^"•l^''  '••  M'Farlane,  22  r  0  O  R 
?88^    C?„;  '"n'  "•  Sheppard,  M  Ah:l48,: 

.11      117    iJS^h''*]"*^  '••  Hanmer.  18  Conn 

lewi,  Uigelow  V.  toung,  30   d.  121    124-  ISRO  ,....,™'"'  "'  ""'"-""  •■>"  "i  execution  insv  .» 

«)l.yerr.Pen«.n.,ib.  391. 397 11888  Calhoun^'  1?','^/'"";   t""!!,   '''^'""'    ""■'»"•«'••    '^»« 

Calhoun,  81  id.  91,  6  8.  E.  9i3,-  1898,  Ser  901               ^y*^-   ><»  Mich.  568,  67  .N.  Vf. 


*„.  ,Tj    ■  ■-•  '".<    •"«•"  evineiice  i^  siiiti,  nut 

evidenced  ;  1850,  Port,,  r.  Wilson,  1.3  i,l  ,i4l, 

nuent)  ;  18,0,  Knae  ,..  Neason.  66  id.  2,5.!  >-,s 
(  evidence  of  the  genuinenew  of  the  ori  .h,.il 
•    ;„.•   "'?"..'^,?,'  "">   ""»»   positive  .in.run 

^^J.ui!"'L^iJ^-  '*'«*■  Stock.IaIo  ,.  V„„„.. 
3Strohh.501,  505:  1897,  Carey  ,-.  William-.  2" 
I .  t-   A.  227,  79  Fed.  906,  908. 

FWf  of  contents  and  of  exe<ution  insv  of 
irse     rnmA    f«w\m     j:^r. ..     __•, 


1400 
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i«  not  ««y  of  soh  .ion.  o"  t£  one  hi;/  >  '^"^"  V  '''""'"^  ""^  ^  ''""^" 
.l.at  A  executed  .  deed  of  certain"  „'  "iu  iff  f  '"  P™^«' '»'  --I''«. 
it.  tenor  to  identify  it.  On  the  otherL„?r  ,  T  **"""  "''*'"''"8  t» 
fully  «.t  forth  and  proved  involves  thS  S  ^  ""'  '^"'^"^  *°  ^  «»» 
jury  .uch  as  woul.l  be  impHMn  clth  "n^f '^  '•"P"*""''"'  °°  ^•'^ 
the  ground.  The  latter  consXt  IT,  '^^  vJ°^  "*"'"'''•"  '"^«'  '""«  '« 
important,  at  least  for  the  pnrj^  „"f  ZZ^^f^  ^'"  '"'^"^'^  "'^  '^'  -~ 
.ngly  it  has  long  been  commrrsav  th^t  Ih  ^^  "  ""' «  '"'« =  "''  '«'<'°"1- 
execution  befo«%videnceo?conltsVoffU;"  ""*  '"'  *"  •'^'^'^«'-  »' 

i'37,  Goodier  Y.  Lal-e,  1  Atk  4i«.  nwi. 
copy  of  it  i.  offers!  i„  erM.nceto  ^.rrl  .n'l' '1°",^""  ""*•  °'  •«"««  ^  ><>•'.  »nd  a 

you  will  b.  allowed  to  reid  the  copj  "  *  ""  °"»""^  »'"*  '»•*  fnuine,  before 

1820,  Kimhall  v  ;»/om//,  4  Greenl  868  370    »  Wh-„ 
try,  would  avail  him«,If  of  an  in.tru  nent'i.f  J H   „?!^,'VP"'*^'  °"  ?"  '"»«  ««  '»>•  «>„„. 
«r.t  prove  that  an  inatrument  wa.  SulJ  ex^uteJl^lh^th-V'™'  '"^  '^''^""''  •"  ""'°'<* 
.  •  .  '''-•-•'-ttiHthen.hei.p.rStJvT^tiJj'el'^fl'l^^^^^^        ''  •"*  = 
Nevertheless,  the  trial  Court  nnaht  t^  i. 

denoe  of  contents  to  come  first the:^  IT.  "  '^"''''""  *"  »'■'"'  *•>«  -'' 
a.s..r„nce  is  given  (on  the  pWn^dpl^ofl  miZ7Z:Z\r  "'T  ■*" 
k-  later  put  in ;  and  such  is  the  exr^JJ^A  a  T-        .     ^  °*''^'  P"^^  *'" 

'■tinr.  also  would  proS;xro"'isr  Mr  ^""^r  ^'''^" 

ex,v,.tion  is  the  real  point  in  dispute  anTt^  Moreover,  where  the 

fnllv  i,.  any  cas.,  it  would  ^llvsL!  '"^  "^'  ^"^  '°"*''^°'  «' 

«•-«..  into  the  ;nai„  nlatte^  rdLpute''^'       ""'"  ''''  ''"^^  ^'^^  ''' 


f.«y  ;  1696,  H.  ,..  Calpfpper,  Skinner  671 
IK-r.,,,,,.,    ,t  except  It  te  pruvcd-that   here  wL 

whm.  r„  ",fi^.;*-  (''"'..'.'iRh'  evident  ',„lfic«i, 

!:'„.- ■;!."••  "«'■"  -aJi„',*;jtmirto''r;ii 

I-.  Siilltli,  106    (1  Sfti    .11   a    IP   ■rJa  ,    •"•'^""'n 


Di.kinson  r.  Bremen,  25  Ili.  186  V'exirtene«nf     L'^I'""""!"  "ei'lement  by  the  judge  of  the  ei- 
or„„,al  „„t  flnrt  be  proved) ,  1866,  C,-'"  J     wi  'the  "l-"  ■"<^"'^i  ^'""'^  "■"  •»«"«'^n 


1866,  Fi»k  £.  Kiiwne,  43  id.  87  (declaring  that 
the  Mme  affidavit  ,r  te,timo„v  uselT^pro^e 

dale  „.  Voung.  3  Strobi:  501,  504  ^™t  e^,l' 
18W    Hobb»  >..  Beard,  43  S.  C.  370,  21  8    fe 

(th,  nJl.;^»       «••  Ramaey,   19  Minn.  44.  60 
d«',.t^„f  V.  .§""/,.'•   '"    ""«   'rial    CoinV^ 

existence,  execution,   Iom,   and  contents  •    bnt 

at  time,  it  may  be  convenient  to  go  into  ^11  at 

once ;  good  opinion).  *  "'  " 

»  1870,  Stowe  1:  Qnerner.  L.  R.  5  Exch   1S5 

made :  to  .how  tCe  term,  of  the  "policy,  a'^opy 
of  the  docnment,  already  admitt^  by  the T^ 
fendant  to  be  a  copy,  wa.  received  without 
pre  miinaj,'  «itlement  by  the  judge  of  the  ex- 
ecntion  of  an  nnm'n.l    lU -•'  .lI.        '""ex- 


obviate  the  .«,«  of   L  „r;=^S„P^„.«»       'rfC^-'e^Ll;  ^?P^ --l": ''>«J>^ 


he  preceding  rulinirl  •     F.rim".V„~l"'?r'  "'-"H.»  conceaea  mat  there  waa 
1-  n«  ruling)  ^     Pnax^y  evidence  of  wme  »«  in  exi»tenre  but 


•"»  MCmtSTARr  OMOISAIA  [Ou,  XXXK 

r-    ^.   J  aown,"  while  sometimes  it  is  prooerlv  left  »«  >i.         . 

!:e"i':r. t  "p^arr  r-V'"' ^'"'^"°"  »'^^^^^^^^^^^^^^^^^^^^ 


defectiTB  in  wme  coUnteral  m.tter  —  a.    foF 

ohjectmn  — .  the  juUri.  muit,  before  he  ■dmiu 
tne  cop,,  hear  and  determine  whether  the  o^ 
J?ct.on  «  well  founded.     U„t  where  the  ohi^ 

foondation  of  the  canre  of  aciiin  u  wauthiir  the 
jadgemMt  not  decide  upon  th,.  matte,    mi  V^ 

trjajj;'-r""''  '•"•""  •"•"'  <>»~"«»^ 

«  1886,  TerpeniBfT  v.   Holton,   t   Colo    .<UM 

UiTpo'r^rrp""'  •^•"  <"""-.  here  at;^ 
loji,  rurter  p.  Fersusun.  4  KU  109   iai   ...  i; 

LTthe  n;^J  "".""^  ""'"  "f  "Wence  i^ 
-^Ku  _  .^'  "°  ilecimon  mven  aa  to  no^ 

4M  (Im.  fli;  "'"owder.  v.  Harper,  1  Harriigt. 
183-  H^,!."'  "'"'  "•x^n'ion  »nd  contenti)  • 
183,,  Hatchiiuon  v.  Gordon,  g  id.  179,  ^"bli 
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(Mme):   1844,  State  v.   McCoy,  s  Sper  rn 

»  certain  power  of  attorney,  exclu,!.-!  ri>l. 
reimdiated  that  exi.tence  and  ex«n  iu,',,'  ! 
U,  .hown  before  hm);  1858,  Batema  " 

™»"-  »'  Tex  43a  (Ic.  then  exi~,.„i'    ^ 

ian\^7.,trt^=.*"^  «•■"•»«' '";« 

(thipsj't^f.-'^^.^^;:;^.^^:;^ 

W  i,  not  flxe.i.  but  depen.l,  on  the  .ti 

««  /^r'  ■•  '**'■  *"."*"••  W'"iii«ni«.  :a  Mu  5:; 

and  ir!!!I"'*.J"^'  *?'  'O""""*  'hen  "f  l.«N 
«nd  compare  the  citations  M/ira.  note  1 

.,rZ.'r  ,  <>'•«•"<">  whether  an  op,mn,ni;  ,1,. 
ttTHcUm  of  a  document  i.  an  admLo,,  ,.,  i„ 
ft.«K.f  ^'  P^PO""'  "^Wm.  them,  witi.mit 
further  evidence  on  his  part,  Me  «nt,,  §  aai. 
Forthe  qneanon  at  what  .tage  the  op,L.nU 


III17:-1JW]  OKIOra*L  NOT  AVilUBH  ,  „„ 

(c)  "  Vnliu  U  u  not /tatihUr 

rn^ured  .„d  offered  ./i/ri  £  (iX  ^772^  xir.."  ^'^  J'  "  ^'^  '^ 
K,tl.  the  p««,„t  rule  preferrioK  prod uc  ion  o/li  /'"*  ^'"'"Kht  dominate, 
ensuing  cla..  of  rule,  prefeX^nrkinHf  wi^  "T""'"'. "'"''  '"'»  ^l"* 
§  1286).  The  thought  i.  here  not  thit »  o  J  •  T  f  ""*"""■  '''"« (i«*'. 
lutciy  uece«ary.  but  that  TZ^L  kfnd  .??"L'""'*  ."'  "'''^^'"=«  »  »^«- 
H  it  i.  not  ./ailable.  then*  irLTot tl^,  V„  ""'  "  ''  "  '"''^"^ 

id,.«  thX  «hen  ,ou  \U  th.  higher  »rlrf,i         '  -'*'"'  '"""  *"'  «P«"ion  for  th. 

h«  l«e„  I„.t  without  your  fault    The  ruUH  .   '  "  ^°"^'  "  »»"' '"Prior p..H,( 

"cnfioea  and  their  projerty  S  becil  tl^'T  ""T  "T'  •»""••  ^s''"  -  ^^ 

con,.,i;  ito„iy«.:„.Th,ucr.te'hiXr  If"';!;;'"'"*-/'*"'*  '"y""j  """■• 

^..o„  or  ..y  h,  r..h.<,  hy  yof.  ,ou  JJ^rv^  ^  StV^rJlu^llti^"' 

w  rt:rinlre;:frge:titf  ^'".  ?"°l^"«  •»^^-'  •'-^ "« 

it-lf  i8  not  required  it  p  XS  J  "  T'  k"*  P'*^"'^''''"  *»'  ^''^  *"'"'» 
That  the  document  ialL^Sedbv  ST  *•*'  "'''•"'"''^"''^  ""» '""'•ble* 
physically  irremovable  lelrminv  n  "^f^"'".''  ''"''*  ''^  «  ^''"'^  P«"«". 
wise  una'vailable  w 'LtSt1Sre;t;r^^^^^^^^  "'  °^'-' 

the  general  noMon  that  pr^uction  °  rorSbk        """  '""'^'""  ""'  ^ 

Th^irrm1?;S„l^X:l-;^^^^^^^^^^        ^  not  of  ancient  date, 
requirementa;  and  the  modifiltior,  „f  ^^  ^^VrocMnx^  stood  on  rigid 

of  them  were  worked  " fwM     the  Z""  '"7  '"  T^^  ^^''"""j'-    ^<^' 
{ante.  §  11771    The^wth  1#       I         '""^  **'  P™'"'  *««  «tiU  in  force 

^eord  in  court,  was  dil^n^^^  ra  '  L  J^aTt^d' S^^^^^^^ 

document  waa  in  the  hands  of  «  »hiwi!l  ^  .      ^  ®'  '""^'  '«^'*^«  'he 

or  whe^  it  had  been  dlt^l.'^r^'!^';,";*;;^^  ?';»>«  'aw  (^,  §  1,^5).' 
serious  importance  (post  8  1193)    JlT*},.    i  *  ''"'  *"  ^novation  of 

1    iaA»    ««.  . 


i  IT,'  ^''-  C«™«i''«».  »  Mart,  ».  ,.  tss. 


l55„telrj.L^.i-"«°\'-.«''«'»' th. 


(      ,v..|, 

•  '•'  : 

■Ml 

,       1    1  ' 

! 

1^1 

tl 

I 


•  "M  BOCOBBfTAKT  OMOINiU.  (c.„,  XXXIX 

"umT'*^  "  '^'"■■'"«  ""  1"^-"".  ..Ul  ih.  hu  1700.  (,.,„ 

thnt  "in  Kraat  and  notorioiu  extremities,  u  by  ouuaUr  «»  n«."  ^^  « 
deed  might  be  di.p.a^  with.    Even  tiT  irio„'^,;?^' rei'' ^ 

•quaJljr  "great  and  notorious  extremity "  with  fira  inch  •■  «.Kk. 
•dded  only  .lowly.    In  the«,  precedenu.  tre  - lol!'-  of  J  Ln^^F'  7" 
quently  mentioned  «  equivalent  to  de.Uction^y  t  tZZl 
e«u«,;  but  the  term  evidently  .igniSed  either  an  U^VL^S  or"; 
dwappearance  through  the  acu  of  other  penrani  and  not  m.relv  V^ 
.nee  through  the  party,  own  negligenceT.  rrSlm^Z^'of  2r;; 
ing  «  mulaid  document;  for  the  treatiee-writer.  .11  thVTugh  the  ml 


McMlckte    9  0.1.    4.10^     449;    l«4«     K^hT 
Bow     »  (onn    aas.    it90;   O*   (NmI.    189.^ 


ftl<S;.l«M*  (iHniM  r.  HillUrv.  150  111    Ui 

ail  "4"  mrv  'r-^^/^'  »'i-i' 

?S!'.'.'*1 '?.'••  J"!""!"  e/K-rter.  if  John.  IM. 


l«s'."i«.ii'u""  T;?""  ?;,*"*'•  '•John.  IM 

Jury):  1M4,  Knre  ».  PittmM,  3  IU*k.364..Vl. 
with  the  eHdeoc*  of  1<3m  or  rapprMKioiT,  wu 

•??'""•'  »■  Wll«,n.  13  P«.  St.  «41  ft«« 
1M.I,  Tyrw  ».  MaictMM,  |  Hnecd  J7«.  »77  j  1870 
»onth«  JCitpreMCo.  „.  WomMk.  I  Heiik.  »»«; 
»»        '      he  rnHiig  i.  pnnumed  rorwrt,  if  the 

rf  eviu.  J).'~  ■•  "^  •"'-^  i-  "'•  "~«« 

«.»!-.',?  "".  P"P«'  «•«•  '"'  l»tfodacin((  the 
^^r"  '"'/""•  "*•  '«"'.  »  '»'0.  Th«  the 
J^t,,  '  *''"■'■"""  5"v»ru»  the  lalBcieiicv  of 
proof  of  loM,  era  fmil,  |  1194.  ' 

»  nil,  Uifcldii  Cm«,  10  Co.  M,  93  ("Yet 
In  )(rmt  and  ootoriout  extremitiee,  m  I>y  owa- 
jUty  of  8re.  that  lUI  hi.  evidence,  were  barntin 
Wu  houie  there,  if  that  ihould  appear  to  the 
JudKe..  they  may,  in  favor  of  him  Irho  luu  Ho 
»reat  a  Ioh  by  Are,  cnffer  him  npou  the  nneral 
fc«.ue  to  prove  the  dee<l  ia  evidence  to  tSe  jury 

iteicwf"  "^  '"''''"'  ^  ""»  •^''•J  W 

»  Anit  1681  Anon..  Jenkina  19  ("I„  cae,, 
where  chmrt.™  have  been  lo»t  by  in.  baraing 
of  huiue*.  rebellion,  or  when  robherf  have  de- 

•now,  the  proof  „f  chartem  without  .hewing 

'^Xli  1S!",L.  •'';'«'"  "■■  ^'""•'-  ""^ 

383  (a  burnt  record  of  conviction;  other  evi- 
dence admitted,  the  conviction  not  being  the 
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Moit,  L.  J.  ("burrt  or  loet";  produ<-ti„n  .. 

deed:  proiluctlon  »xcn«Hj);  |699,  M«l  i  , ,  T 
Joyiier.  t  Kehle  M«,  |  Mil.  4  (a  dwd     ,  l, 

»re«ra.   509  (a  .urvry  burnt  in  the  grf,ii  Hr<, 
of  l^adon:  copv  admitted) :  1711.  si?  !•    s,. 
Dour.(aM,  loVlo.1.  «  (if  Ui  "by  in'ij,, 

the  mail;  copy  allowe<l):  (740.  Villi«„  ,.  m 
her.,  S.Atk.  h(Hardwicke,  L,  ('.,"„„«■ 
ex.mptM«  „  caa.  of  a  loM  and  of  pr^,f .,(  'Z 

be  de.*royed  by  rtwi.  or  lort  by  robl-er;.  „,  „  y 
nnforaMen  or  unavoidable  accident,  w'l  i.b  J^ 
.ufflctent  excn«.  of  themnelve. ") ;  i:ii  < C 

Anini  847  (•  a  reaw>nablo  aoonut  of  the  .l.c.l 
bemK  low  or  de.troyed  "  .nfflce.) ;  1774,  .Mav,., 

I  PI  i".  !?'"?•'•  ^""P  "«  (M«u-H.ld, 
1*  i  .  J. ,  loat  deed ;  copv  admitted). 

»  Antt  1786.  (iilbert,  Kvidence,  95  ("«  m»a 
caniiot  make  hU  own  fault  i>,   l,«ii,i  „f  Z 

deed,  any  part  of  hi.  exco-      ,  but  i.,  ,,r 

n  1,"'      t?.T*.'j*'"'  *""  •"'"'««);  a«(.    i:,;r 

^"vi^'Ji'"',  l^"^  *" '::""  »*">  •••»"  '■^« 

of  hi.  deed.,  which  in  alF  caM.  o.ieht  r„  1^ 
fairly  produced  to  the  court");  1765,  l)li„k 
«toiie,  Commentarie..  III.  368  ("if  that  be  ,,,<,. 
lively  proved  to  be  burnt  or  deMrov,.]  uiit 
relying  on  any  kwwi  negative,  aa  that  it  r.min.t 


I  1194 


If  nrr-iMj]  Logg  ^^  deotructiok. 

«' '  that  dacUlon.  the  rule  tia    ."^et  .,  T""    '*^"'""'-     *'"'»  "" 

d...m.„t  practically  unavailable. ,„ffl.lCl.^;,iu"c"i:''  '""""I*''" 
l«...  fp-ly  «a>epted  by  the  profeMJon.*  ProduoUon.  M«ini  to  have 

«!.■  thing  no  longer    d.Tw  X."  1^"^"  •  ;  <>«'»™^tion  "  .ignifla.  that 

..  ..ideration  in  thi.  ruk     ij  ^t J^  fi ™  I'^r;!'  ''''  *"'*' ''"'"«  ^'*^'»''«'  'or 
ti-n  become,  que.tionable  .t  -11  (i  .  whe„  no^^trTK*  *''"'  ^''•'  '^•"^™°- 
a  burning  or  tearing),  the  inquirv  !«w  lu  "l  ^T**  ^^  «y«-witne.«„  of 
-»i'  ient ;  and.  in  the  next  pT«  J  the  i  i"'*'?''  '^'  '^'^^  '»'  '»  ''"  ^^ 
I^lication  that  the  thing  notCd    .aa^J  *  '""  """"^  «"i«-  the  im- 
the  ca«,  to  one  of  deat^ctior  1^^  tr^i?  "''  • '"•*  '*•""  """'''»»" 
ju4'.'.  have  devot«d  ao  much  pain,  -VjelTh,-  2""""".**'  '""•^*'  ««  '"•"X 
fi.  iency  of  pr,K,f  of  lo«,  _  inckd^T^ct.V-n        .""",*  "'  "  **"'  '"  ^''e  .uf- 
the  narrower  «,„«,  but  a  JtTetLnn  -^^  ^^  T  ""'^  "''  '""*"  »'  '"»«  "• 
«p.icit.y  put  forward  a.  tt  :^.oT;rno:^^„tr  ^"  "  "°"  ^  '- 

^^^^T2:z!;:fi^lz^:^T^ ''-  -^^^^  "/'*- 

anl»„«s  and  no  l„  vain  efforu  than  Th-*^^'^  occasioned  no  lesa 
rule  for  the  conduct  oHh  .  i^,.  '"  ^  til  "^*  1°  'TT  *  """^  *"^  J-* 
should  be  plainly  understood TlZ'^t'  ,  ^T  °'  "''  '"''J"*'*'  »''«°.  '' 
..Kl  as  their  -ucLaor,  .n7t^"„7;*  J"^:'  ^"'  '°  °'^"  ^'<^  »•>«  »<". 
gotu-n  -  that  thrr,  is  not  andcanZ  Jl  !«  ««f  «""on.  aa  often  for- 

Ue^nd  entirely  on  the  circum.Unce.  of  the  cmT  The  f„?       **'"7  """' 
pa..s««es  expound  this  doctrine  in  variou.  f'LaT*  *  ''*"'°^ 

.i.':S  a1,Kuf„/ J"„rr -X':  LX^-  !S'  '«-'  '»-h.r^n«  the  p,.,„. 
tl.e  cou.p.„y  or  the  pUimiff  last  bJjZ'^v'T       ^^"^  *••  to  U  prorrt ,  whether 

«.  area  w.th  regard  to  the  „UU,  .Hh  r-l-^^t  S^^ic-^t  i   p'ri^rclj''^';  ^  .^r* 

.  •  IMO.  Swift.  ETid.„«.  .<••  ,.. , ..  fnKiuoea.    Kow  it  ,ppe„ 

we  J5r?o7^*  '*  "?.•»•*•'  fn  •  Court  of  Uw  • 


«  IMO  Swift.  ETide,>««.  SI  ("Io«orde«rnc 

•  1789,  Read  r.  Brookimui.  3  T.  R    151  /. 
dfrnnrrer  to  .  pl«^  ,„u.iug  profert  on  tli 

•11 1  a.  ,ln,t,  wai  overruled.  Bnller  J  ■  •■  Th! 
nt  ?'.''"•■'  ^y  Lo«*  Coke  [in  Uyiem  ci^l 
wimh  he  mention,  are  onir  put  u  l^^^. 

t -.  uf  Equity  would  ii"Z!i'Xt*%,\ 


in  the  p..„u„deVoTru-p;;;;;r;;7„^;  ."Ij^e 


K 


irder 
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Of  wmo»»|  of  .  penper ;  onU  p^«f  «lT,.;;ri7 
I    .     V'"  ""••"'"*•  been  doubted  «heih«  ,. 

^DrhTJ'il*^_i:*f''."""  ""y  •«  proved  t,v 
&  in  th^  reetnction.  th«  hare"^  been  d 
SveU      <»niiett.on  are  mattei.  of  .ub- 

'  Ai  pointed  out  bv  Oolcock  J   in  Vmmw  . 
Picket.  3  McCord  318,MS  (iw/.      *■  *^'  * 


•Il»i  BOCUMENTARY  OBIaiNilS.  [Cur.  XXXIS 

184«.  Po/Zoc*.  C.  B.,  ID  OalhercoU  T.  J/ia//,  15  M.  &  W  319  390  •  «  TK^      • , 
document  being  Io.t,  upon  which  «H»na»r»  ^idenee  J,  hi  J^„"  V!?"  "'"''""*  "^^  » 
v«ry  much,  according  to  the  nature  of  the  i»^r  iZTf  T'     .^    .  ?'  .''*  '^"^"^^ '"»/ 
the  .urrounding  cir/ua...ance.Tt^*J:.atat?'b:fll^'?„  "/^  »'' 

p.per  of  considerable  importance,  which  i.  not  liW^to  iTrm^Sld  ^  1'  k  ^'"'^  '' 
for  a  much  more  minute  and  acourata  mulr-K  tl.!^Vk  »  u^  P^fu'twd  to  penah,  ui.iv  call 
P.per.  which  nobody  ^^iTCjTitc^ll'.^!''^^''^^'''^^ 
whether  the«  ha.  been  a  lo«s  and  whether  thL^  L '  -T*""'  ^-  =  "  ^'  l"'^'  ">' 
Tery  much  on  the  nature  of^eZtrun  en  ilrhi  fo^"  '"*,t"*  '^"''''  """"  '''  l-"^ 
envelope,  in  which  a  letter  had  been  receite^.  and  .  t«o„  '^±ZTr  "'*'"•[""  "  "" 
among  my  papery  I  cannot  find  it,'  surely  that  would^^fTi  .  o  'I'l'™'"^' '"' '' 
an  old  newsf^per  which  ha.  been  at  a  publi7^lSi^.  !f  2,  U  Vu""  '''^'  «-> 
lie  coffee-room  had  warched  for  it  the^  whem  Un^ht '♦  'i*^."fr*y ."'«»  ^ept  the  ,,,.1.. 
naturally  he  would  find  it.  and  1.  he  .TpZTlt  h^l^l  »^  "  '"  ""*•'"*•  »'"'  "'-« 
~em.  to  me  to  be  amply^ufflcien'  If  heKi^I^ow''t';  'I'f  '^  """"  ""'•  """ 
then  I  ri,ould  have  said  you  ought  to  go  tol.  ^td  ^  if  i*  l\*^'>\^^^y  '"y  A  H,' 
it  i.  proved  he  took  away."  *"  8"  w  a.  u.  and  Me  if  A.  B.  ha.  not  got  that  *l,icb 

1813   r*oii.;«OB.  J,  in  Minor  v.  ri7/o/*m,  7  P6t  98  •  "  The  rn1«  nf  .^^, 
for  practical  purpow.  in  the  admioirtratlbn  of  iuaticl  tk       .  ^    "~  '"  *^"'''«' 

i.  to  be  pushed,  in  ,  ca«,  like  the  vr^TLl!^^  ■'  '  '  '"*"*  **  *''''=''  *'"'  "'"« 

If  any  .u^picion  hang^^er  t^e's^rTm^nt  oftLrif  •'"^'°'"'  "J,"-""  ''^  «'™""'^'«"ee.s. 
inqui^r  should  be  made  into  the^rn.  for  i^^^  "  >•  d...gnedly  withheld,  a  „,ore  .  i,ij 
.uch.uspicion.allthatoughttrbe^  Ju^:"-^^^^^  B"'  «"•"  "'"''  '*  - 

tion  M  fully  aa  to  exclude  every  hTnothesi.  of  «-  . J^J,  .1,.  ^  "'  '"^  "'  '^"■^'""^ 

The  question  i.  alway.  on,  of^dSSnc^^^J."!?^  °'  "«'  ""P""  »  "»'  -l'--l. 
evidence  of  its  content,  is  it«,rted  to  ^a  J^Ji  7  '•?««'"•.*»'«  original  Mor, 
that  he  has  in  good  faith  exhausted  Tn  .  Zl  If  ^  "''  ""  P"*^  *»  "!*«'«'  *"  »'"'» 
•nd  mean,  of^v'ry  wh  ch  tE^naturToTthf  1^'*^?''  """""""  °*  '"'"■•'-"'"' 
were  accessible  to  him.  'if  .^J  u.n"ctrhanS  0.^.^"'^"*""''''  "''«'*'  -"^  *'■'^•'■ 
.tances  tending  to  excite  a  .wpidoTZt  it  U^  Jif  "'•trument.  or  there  are  circum- 
-hould  be  mad!  into  the  reTrL  .W  p^S'  ""T'  lil^.T*  "'''  '"""'^^ 
or  can  be  laid  down,  deflnin<r  what  seJth  .hfi?^  :^"  "  1  ^°  ■'*°'"*"  "■"'«  "-^  '"e" 
due  diligence.  The  de,Cff  di^.^  whici  ,^11^1::  "'"^r^"'*"'''  P'^'"*'^  -'^ 
will  depend  on  the  oi^umsUnce  f!^*  l/rr^^at  "n^iZI^'^  TT""'  "'  '"'  "'"• 
IKMes  for  which  it  is  proposed  to  use       a  d^l.«  mJ^  "nportanee  of  the  paper,  tl.,.  pur- 

..aturally  be  supposed  toTlikelytTbL  found  !'    ^  '  '  ^^'  "*  """  ""■"'  '"'J 

188fl,  Stone,  C.  .1.,  in  Jemignn  y.  Stat*   81    A).   Ra   «n    1  o      ^ 
the  ab«.nce  of  a  writing.  .nate':ial  testily  in^t^k^  sot  W  iri"n"^""r"'  '" 
dence  of  its  oonteots,  no  uiiiveraal  ml.  ™„  L  j    .      ^     .'.^       •"  '*'  '"  «ec"i'd'rv  .v  . 

c«e.     The  testimony  i.  XZ^d  ^  thTni^H""   '^Z  '"'' ."'"  "  "'P'""''"  '"  ''-^y 
flciency.     He  must  be  re«on^^  Pre-iding  judge,  and  he  pronounces  ,„.  i,s  suf- 

the  reich  of  the  Court's  p^^  ^  Jl     .*  *'  "  ^'^  •^"  '™*'  '^"^y"^'  »'  '^  '-""J 

was  a  proUble  moU ve  foHThhoSiL t u  V \"'T  '" 7t  """  » *'«"''" ^ "■"  l'"" 

court  .  able  .  answer  t J'^VI'^SS^tiTij:^:^.  2?;:^:^ 

-uuredWiirrf'^r^//'^!;^!,!?)*^*'*  ("That  prtacipl.  [of  relativity]  i,  m, 
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Mienee  than  if  mupicioai  cirenrattaneet  attended  the  transaction     A.  »  ™?.  »i.- 

J*  cureful  waKh  at  tlie  place  when  it  wm  lut  kn„l„  »    i      -i  :.      .  '  *"*"  ""^ 

It  Mlo„,  p»j„lj,  ,h.,  ,h,  d,temi„„i„„  0,  ,h,  ,uflici,„„  „,  ,k,  ^„|, 
.nd  ,n  |,.»eml  ot  th,  pK,„t  „t  ,1,,  „„  ,,  |„,  „,„„„  ^^  ,„,/„y„°'  ^™ 

^  /     .wT^""-    ^'"'  ""'»"""'  •'"'«i"  I'M  1«»  «<ln.i»Mf  Ix! 
pounded  in  the  following  passage:  uiuimuij'  ex 

■HliKeut  «arch  wa.  made  for  t».e  i..8tn,ment  wK  w«  lilcSv  t^tl  ?'  *?",'"•>''  •"<• 
i,  a,„e.tio..  much  fitter  for  the  Court  which  trie^Than  f"  t.^t^rt  det^rm  "" 
whether  evidence  ..  .ati.factory.  whether  the  aea«h  ha.  been  Tad^Z^^  tieZ 


r.  M..rt..n.  4  M  ft  .S.  48  ("The  making  warch, 
and  UHiiig  dne  diligence,  are  terms  applicable  tJ 
wmc  known  or  probal.le  place  or  iwr»on,  in  re- 
«p«  t  of  winch  dilieence  may  be  uiied  ")  •  1827 
(iull)  r.  Kxeter.  4  fiing.  290.  298  (depend.  uiKin 
•  llie  iiniK.rtance  of  the  de«l  and  themrticillar 
rirfuni»tance«  of  each  cane");  1847  Alder 
Mn  II.  in  l)oe  v.  Clifford.  2  C.  ft  K.'448,  4.M 
(  The  law  lava  down  rulra  to  compel  the  pro- 
dm  !on  of  primary  evidence  before  aecon.larv 
evidence  can  l«  given  ;  bat  if  a  peraon  haa  takcii 
all  reasonable  m«.na  to  produce  primarv  evi- 
dence, then  and  then  only  he  mav  give  .^oiid 
ary  evidence");  1863.  Qu.lter  r.  .iofiw  14  (>  B 

/•"   '^[iJJ*''-,!.^"-''"""'''''  etertiona  required)! 
0.»  •   1H56.    riffany  v.  McCumlwr,  13  I'    (• 

,«  7,,.  „L'**  *.""  ''*«"*  "'  <liligeni-e  depen.la 
i  ,V'« '•''^'■nwtanceH);  1865.  l<uiS«ll  r.  Kraaer. 
15  I .  (  .  (;.  I*.  375.  380;  U.  .s. ;  1837  Witter  r 
I-atham,  12  Conn.  392.  399  (mnat  "depend  in  a 
great  meaaure  on  the  circumatancea  of  eaih  par- 
Kular  caae"),  1847.  Kelaey  .,.  Hanner,  18  id. 

Biggera,  6  Ga.  188,  194  (dei««ds  on  "the  cir- 

L"'.rZrr   •r\'^""-:   ■""'  '"""ereforeleft 
to  the  trial  Court  J  but  there  are  aome  general 

»1  a  reawHiable  preanmption  of  the  l.wa  of  the 

■nV^        .legree  all  tTie  aourcea  of  information 

«^i  W"  "?''  "*""''  *«™  'Wcea.ihle  to  him ; 
£■-"1  faith  and   reaaonable   diligence  are  the 

t"  the  imture  of  the  ca«i");  |848,  Mariner  r. 
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Saunders,  10  111.  113,  lis  (.Icpend-  on  the  cir- 

281.   .i88  (depends    ••much    u|H>n  the  circnin- 
»tau.T,„ftheca«,";  an  inatm'ctive  illustmti  m 

record) ;  1852  (.lenn  v.  Kogers,  3  Md.  312,  3-iO 

n.7™±  T'h.""  'il*  '••'""^■'e'  ""'1  value  of  the 
i"«trument;  the  offeror  must  have  ••!«  good 
faith  exhausted  m  a  reaaonable  .legree  all  the 
wrh'.h'  '"/""""'o"  ""d  "">«"»  of  diJvcrJ 
»hi.  h  the  nature  of  the  case  would  suggest  anil 
which  were  acccaailde  to  him  ");  1852  I'ickard 
r  B.-.,lcy,  26  N.  H.  152,  167  (-each  decisiin  " 
pends  so  much  on  the  circuinstani-ea  of  the  indi- 

?M  /./v  '*"•  ■I'^^'^o  V.  Frier,  16  John  19;), 
_19«  (  No  precise  rule"  exists,  except  that 
diligent  search  and  inquiry  shouhl  lie  made  of 
t  i«e  peraoos  in  whose  custotly  the  law  presumes 
the  deed  .0  lie") ;  1820.  Ja..tson  r.  wJit,  18  id 
60  ,3  pointing  out  that  less  search  is  minired 
for  a  document  of  slight  value;  here,  an  al«n- 
Kn«7.".',rr"  •,.'**•■'•  ^^«»"  ••Martin.  1  Oh 
r.,m..„  '  .  '"'"I?  """"'  ''"P*'"!  "P«">  the  < ir 

cumstaiicM  of  each   particular  case");    1854 

i.     L  ^i"!*" '''''P-"»  -earili  has  been  ma<le  un- 

r„,r..""^'  '"'  "  P"P*'  '■>•  ""«  person  in  who^e 
h^mds  the  law  presumes  it  to  l«.  it  is  i„  judg. 
m.ut  of  law  a  lost  paper");  1880,  Congcfon  r 
Morgan,  US.  C.  587, 593  (•'  no  8l«.-i«te  nile  on 
the  »uhj..vt  ;  search  for  a  deed  here  held  suffi- 
nen  ton  the  facts) ;  1861.  Thrall  ■.  Tod.l.'M  \™ 
9,  (the  offeror  must  show  that  ••he  haa  in  good 
faith  reasonably  exhausted  all  the  sfiurces  of  in 
formation  and  means  of  di«-overv  which  the 
nature  of  the  case  would  naturallv  suggest  and 
which  were  accessible  to  him"). 


«  "M  DOCUMEOTARY  ORIOIXAIA  [Ch.p  XXXFX 

question.  « to  be  b«,„ght  b.fi«  «  «  ».^l.'o™t^;*  "^  '^  »*  ''-o»«i.  if  su^h 

ciple  that  the  ,«meienc,  of^rSTo'ldrS  °t^  t  Sf"^'  '^"'- 
prmciple  w  nevertheless  often  sinned  against  ^"""'  ""^ 


tiono'^'^Sj  '{'"'"•*''  '»"••«"'«•  with  qnnliflra- 
issiwnhSi '■"'§'"'  "■  ^'"'o-*'  Alias, 6?^ 

People.  23  Mich  63. 1  (.oI!.m  "Jx'i.^^Xo 

EIr.H|  „.  Cjcliraii.  J9  ij.  467. 38  S.  E  IM :  «V 
r.vree  -'.  Ma«ne»i,  I  SneeU  276.  877  A  wh,??: 
pmper  diligence  m...U  ,lepe„d  much  i  Th,  ri^ 

r."  V  fro™   .h^''r-  h'"*  .•'»™  '"""«'  f'"-'^  co" 


hM  •  particular  place  of  depoait  u  wl,»„  , 
for  into  whoTO  hands  or  ki»ni--  :►  7        '•"' 

:™^")i  •««».  R?x '.  te!,^o.'"ri  4:'-" 

470  bond  i  I«»  anfficiently  ahown;  role      ,  i,' 
"1/?  laat  poaacMor  held  not  to  be  an  iuv  ri 
one) ;  1891.  MulUnphv  8.  Bwik  r  S  h  , .  ^^? 
id.  6S.1    667    96  N    I.'   e^n  /  mhDtt.  1 15 

aV's  "ijss'iu  388\^'*''"  '•* 

aafflcientlr  ahoW^W^'thf      e«tut,on    „„t 
,,Zjf^    cnatodian'a   teatimony  iTmt  all  , 

::.  •  *'".  '*«"a'"  laat  aeen  in  the  off.r ,  v. 
,'""™«>':»  hand;  the  attorney  roqnired    ,     ,c 

the  o.™rw  ''«'*»«'l  Krantee;  aearch  aiii.ne 
the  s-ranteea  papew.  without  aearch  at  t  ,e 
ti^TlZ  '"".'""C  the  deceaaedT  ™pr"  ,.,  u! 
walker.  I   Ifei.k.  186^  191    (letter,  to  C .  ,lo. 
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appeal  all  the  circumstances  bearing  upon  the  sufficiency  of  the  search* 
Tl.ese  often  lengthy  and  laborious  expositions  of  the  facts  and  thers^ffi- 

folJowinn  Ii«t.  tho*  cited  pet,  t  ms  iihonM 
!i™..    <=?"'•«''««'.  where  a  limiUr  qne.tion  wme- 

•ffldariuproof  of  Ion  of  a  reeordtd  rf«rf;  (,' 
.  WW*  ufenirf,,  ■««  aim  ({  1S32,  1547 
/ml, :  Alabama:  1832,  Mitchell  "  Mitchell  3 
8U.W  *  P.  8,  M  (.«trch  by  pe™o„»  nnSto 
read  »  in.iifflcient);  1839,  Swift  v.  Fiiil.nifh,  9 

M^  '^'','"»'  "*""'°»  "•  Given.,  16  Ala. 
18S7,  Johnmn  v.  Powell,  30  id.  113,  115  (exe- 
??i'.™r,'  f'"'^  '•*'<'  «"flic'eiit  on  the  facial- 
1861,  Preslar  v.  .Stallwrorth,  37  id.  402,  406  |l,v' 

a  cleric  nf  rnnw*   •!...>  .  _...-  /ii_  i  '      .      >'V 


i«  fam  liar,  that  reamnahle  learrh  ihall  he 
mwle  in  the  place  where  the  paper  it  last 
known  to  have  been ;  and  if  not  found  there 
Ihenita  preaent  place  of  depofit  iliall  be  Marched 
out  in  tlM)  Maal  mode  bjr  making  inqairy  of 
thcjM  most  likcljr  to  know  ite  wherealiontd,  and 
that  »  of  conrwi  of  the  pemn  last  known  to 
h«ve  had  >t»  cDstody  ") ;  I860,  Moon  v.  Beattie 
3.1  1,1.  219  223  («arch  i.  to  be  made  by  the 
la.1t  rn»to<lian;  aufflciency  of  learch  ia  for  trial 
Cuiirt  H  discretion). 

•  The  decisions  and  atatates  are  aa  follows  ■ 
Kkuland:  1805,  Johnson's  Case,  29  How   8t 

nhle^v^d/nce^f'  t"  ScK  ^'^J  tC     i  d!.;l!'T^"  '^  'r'""""'  "  il'^0274ibT.V 
as  to  let  in   parol   evidence  of  °U  nrtuni"'^     ™  flu.f,^''"r'.*''''' f  ""'*  "''^  ""''<' ""n**' 
hore  a  m«»  oTpapers,  pre.„ZhW  i"dS"nK     ™  "' "--A*  H.'l'. ?"».!;?_"»« hat  had  become^of 
thwe,  were  thrown  into  the  fire);' 1807    Keii- 
Hi.Kton  r.  InglU,  8  East  273,  278,  288   (bel- 
li-prent  trading  license,  issued   by  a  colonial 
(tovernor ;   the  expiration  and   return  of   the 


^  — _.  ,  — ^  v«|,..».,uH  nuu  cviarn  oi  the 
luenw  bemg  shown,  the  custom  to  destroy  them 
a«  wMte  p«per  and  thesenrch  for  this  one  in  the 
??'/•«  Jo  ""«'*"«)  i  '8'».  R-  "•  Morton,  21 
M.  &  S.  «  (search  for  an  indenture  of  appren- 
tuwhip.  held  sufficient);  1816,  Bullen  p.  Michel 
4  1 )..»  m  (copies  of  old  tithe4axatioii8  admitted' 
>earth  for  the  originals  proving  uuavailalile)  I 
1824,  freeman  v.  Arkell,  2  B.  ft  C  494  (in- 
furination  for  an  Indictment  returned  ignora- 
'""".L  "tl"".",'  "'"i"'  "'"'•  held  sufficient 
"n  '>''*a*S*'.''-  l?^'  **•  •"•  *=*■»  F"IeiKh.  6 
i",-    n  "•'**.  <"i,"'*J""«  »'  "Ppreiitlceihip); 

?.;?•  "•  "Stourbridge,  8  B.  &  C.  96  same 
IH.  .  R.  V.  Rawdeu,  2  A.  &  E.  156  (same) ;  1836 
.M  .ahev  t;  Alston.  2  M.  &  W.  206,  213  (can! 
ollnl  check  in  the  office  of  a  successor  as  clerk- 
wiin-h  sufficient  on  the  facts) ;  1837,  Kitz  .-.  Hab^ 
hits,  2  Moo.  &  Kob  60  (a  lea«,;  search  made 
thnse  years  before,  for  another  purpose,  held 

^i^'ifLT,-^'^  '■"*'!  '*^*'  «•  "  Kenilworth. 
7  y  u.  642  (indenture  of  apprenticeship) ;  1846 
(.athercole  r.  Miall.  15  M.  ft  W.  319,  322  (old 
newaiaper,  left  at  certain  society  rooms ;  search 

?"',""<•' "'•"''S"  "f  »■'«  »«'«'y  "<"  necessarv) ; 
1S46,  n.  ».  Rastrick,  2  Cox  Cr.  39  (parrel! 
memorandum  Uken  from  a  shop);  1851  Rich- 
anis  .,.  I^wi.  15  Jur  512  (search  uot  sufficient)  j 
miR.  V.  Saffron  Hill,  1  E.  ft  H.  93  (search 
for  a  document  held  not  wronglv  declared  insuf- 
flcppnt  by  the  trial  Court) ;  I863,"yuilter  p.  Jorss 
U  <  B.  !«  a.  747  (agreement  of  shipment,  taken 
from  the  hearer  in  New  York  bv  official  seanhers 
f>ir  secewionist  dispatches)  ;  1872,  B.  v.  Hall,  12 
<"x  Cr  159  (forged  document,  in  a  ptosecu- 
tinn  for  forgerv). 

1  K*")^':,  ^-  "•■••■  '**'  ^''"'»  "  Johnoton, 
L-.r'n*'*  ('•"•":  "Mrch  held  not  sufficient) 
ISii   Rasterarh  ».   Atkinson,  2  All.  439,  445 
(.iirr-'oment  in  third  person's  hands;  loss  held 

V  i      »^  o '"''  "P :  •^"h  Wd  sufficient) ; 

iT.    n  •■  'f?*'  "•'*"  "•  *''"™.  *  N.  8c.  90 ;  1876 
HazHI  r.  Dyaa,  II  id.  36,  42 

Lhitkd  St*tm  (bwidea  the  caiei  in   the 
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.-.  iT-n  ■ —  iir  •  ;  "  "  """'  """  necoineof 
\ku  A^iT^'^'uH  '*",•  ""«»"  '•  Mc'ntchen, 
th.  f„.  ?  '??«'' ^'°,'.»  '*"*'•  ""'  efficient  on 
«S  ^a\\  .'."'-I  i^^'^t"  "■  ''■'•■'"'P""-.  56  id. 
166     70  Oetter  left  with  a  magistrate;  search 

in'''ooT"''''*.'"-'=  !«"•  Watson'r.  Stati,  63  id 
19.  22  (loss  of  justice's  records,  not  sufficiently 

.0  Id.  501,  506  (notice  of  contest  in  Pr.,l«^ 
Court;  loss  insufficiently  proved);  1886.  Jerui- 
ganr  State.  81  id.  58,  GO  (note  and  mortg»~; 

ft  I),  h.  Co.  ,,.  Hall,  89  id.  628,  629,  7  So.  187 
(search  for  correspon.lenee,  held  sufficient  on 

iai'n'U;  -?*;  *^''™  "•  '*'"°P'  98  '<>  ••17 
4J2,  13  So.  ,  .•    (summons,  etc.;  loss,  etc.,  pre- 
sumed from  tr.al  Court's  finding) ;  1893,  Uonlden 
r.  State,  102  id.  78,  84,  15  So.  sii  (.lyingX'S 
ration   in  writing;   search  insufflcieiit) ;    1897 
I     J!^^  /"•  ?";  "■■  M^Anthor,  116  id.  6.19,  22 
So.  903  (search  for  a  policy  held  insufficiently 
shown);  1897,  O'Neal V!  McKinna.  ib.  «M)6,  22 
•      *?  if  .'^■''  '"'  warrant  handed  to  grand 
Jury,    held    insufficient   on    the    fat-ts)  •    1901 
Laster  I..   BiMkwell.  128  id.  143,  .30  So.   66a 
(deed ;  loss  held  sufficiently  shown  on  the  facta  I  • 
Amorni:    1874,   Rush  r.  French,    1    An'j    99 
If  *'.  *'  .''•"■-  8'6  (rules  of  search  laid  down) '; 
O,  ,/im,a .  1M2.  AlcCann  ».    Beach,  2  Cal.  25 
30  (loss  of  papen  said  to  hare  lieen  in  a  trunk  - 
proof  not  suliicient);  1855,  Norris  .-.  Knssell,  5 
i<l.  250  (municipal  ordinance;   notice  of  tax- 
Mle;    search    insufficient);     1855,    People    i,. 
hif^f"";,'^-  '89   ("rtiflcate  of  election;   los. 
u  ."^"^V  ?"""^'  :  '^.M,  Folsom  ...  Scott,  6 
i««t^'  «  ,'."*!r''  J"""*™"'  on  the  facts); 
1861,  Cauiaeld  v.  Sanden,  r  id.  569,  573  (loss 
of  entry-lKKjk   not    sufficient;     slionn);    1861 

r?  "i^K '•*'''  •"•"i-'ent  ;  1867,  King  r.  Rand- 
lett,  33  Id  318,  320  (bill  of  sale;  search  held 
insufficient);  1875,  Taylor  r.  Clark,  49  id.  671 

t^  ''**'''   ""•   Mifficient   on    the 

»ct8);  1895.  Sainoiiset  v.  Mesnager,  108  id. 
354.  41  Pnc.  137  (letter;  search  held  sufficient) ; 
l^omrio:  Annot  Stats.  1891,  $  1759  (party 
offering  any  deed,  etc.,  "or  other  writing." 
alleged  to  have  been  executed  by  the  oppu- 
pent,  and  lost  or  destroyeil ;  contents  cannot 
be  proved  •' nntil  sai.l  party,  his  agent,  or  at- 
tomey,  shall  first  make  oath  to  the  lo«  or 
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ciency  are  ill-judged  expenditures  of  effort  for  a  Supreme  Court     s    , 
l.b«r..„  Lord  Denman-s  emphatic  words,  i.  a  "mere  wX  onime."    a! 

fi^L'l>. .  '."«•  ''"'"'»""  "  Stewart,  .-.  id.  47^     io^ •sl"r.,i"''?A'^''"r. !''".*? ).:'«^^  -M  .r,. 


cioiitj,  1876.  Ix>n(lon«r  v.  Stewart,  ,1  id  47  40 

iS  '.'«■', »?""'  "'^.'^r'-  h'W  "oI';uf 

■cient);  18,7,  Lyon  ...  Wiwhbnm,  ih.  201    SO* 


h.u  in.„«c.i,u':i  /°M!i.  'iM>,v  r.'w^^' 'ir:,r 

I8S9.  Holbrool(  ...  Tpn.t«i.,  2a  ^   539    tr  ?,  ' 
oni'i    bond;    loH    not    iiWcientiir    .1       "^ 

'^Mhiteh,.! ,..  8™ith.Ti;r'i  'e  (t;;;;  i 

Md  •ffldarit ;  Iom  not  iuffltieDtly  ihowu)    is   ,' 


,»....,  u^> »  cenincate;  banknipt  auorautof  it« 

in.uffif,eutly  .howu)j   1853,  Waller  ,>    f4lZ| 
I)«tr,ct    22  id.  32fi,  334     .nb«Ti„,ion.wwr' 

-troi.jt  r    limraona,  3  llarringt.  342  (dee.  •  ).« 

ilouBt.  9,  12     direotioMs  to  sheriff :  Iom  ii  ID 
nently  ,hown) ;  ,855,  B:.rtl,ol„mew  ^  iXa^S 

»hown)  i   6«»y,a ;  ,u  this  State  a  Conrt  rule 


i,  .      ;  "■"•"«'/•  Ji  111.  174,  184  (I  eed-  , 
5S?/ZI  '  '«"■"«•""  "■  Thomai  3,i,    ,„„ 
?2«i  r* :  "««h  »PP««ntlv  held  in,u»B,  ,V„r 

Ion  anlSciently  shown)'  18B4  M«\t  n  ' 
Bethold,   35    k    J53     „otl!Vf„'£',',„,';: 

( itle^Jocument  J  lo.s  rofflciently  .hown)     HsV 

iMwanflic-iently  shown) ;  1867,  Stnrues  ,■  ll„V 
«  .d.  03,  106  (iniunetion;  lo^a  n"''a  ,ffioi  t  J 
■hown) ;  1869,  Huf.  „.  Kimball,  52  id.  Ml  Vn   r{ 

«  «.  W.  H.  (,o.  I'.  Int'erBoll,  65  id.  399  4^1 
(contract;  lo«  not  sufficiently  ,ho,v  .f     i^'" 

2^:1^^!':  ?«•:«'•  .?=»  cotters,  los',  .;*• 


_- „   ^„,„   „,   ,„e   cases:    I849.    i)oe    »      r.—  -    r   ■--••"•  r"""-"""'yf  '"o""! ;    i-rj 


,,,  ,'  "    ■"■••>   ""nwr  r.   Beott,   12  id.  Ijs 

135  (agreement ;  «„ffieient  Mar<h shown) ;  18.S' 
Molyneaux  '.Coller,  13  id.406,4I3(ex«u  Ion  •' 
n^'d    185'i?/'r-|,=  '«■"•»'?■•'"''•  Waltoi; 
8S'   A  I    •      i  <*'"'  '«''«■''  ""t  »nffi<-ieiit) 
185.,  Allen  v.  .State,  21    d.  217   218  (hail  nrl, 
™.«:  sear.-h  heM  snffioient) ;   18.18    .^orKaH' 

l«M  'Ufflnently  shown) ;  1858,  I'oulet  r.  .John 
■861,  K<«  & 


/„„.:  .  ■.''«'>''?n>P  •'•  Wickenkamp,  77  id,  »3  95 
note  destroyed  ;  secondary  evidence  adn.ii,;,! 
18.5,  Marlow  I..  Marlow,  ih  633  (notes;  .le.tn   ' 
tmnsuffiaently  shown) ;  1875,  WiUia™;  ,   ('": 
IdL        (»<'™''"t  fl'e-l  in  Court ;  lo«  u.t  »„f 

241  (letter  j  loss  not  sufficiently  shown!  '  ISTS 
(  rocker  r.  I,..we«tlial,  ib.  579,  581  (dee,  1 ,.; 
•ufficently  shown);  1878,  Moire  r  WrWit     W 


101.  410;   1859,  .Sntton  v.  McUnd       id  Tfo  473  /„:"';  '""•  "«"*  "  ^'"«'"-  ■« 

l-MKrant;  «»r<.h  held  insaK?) :       ivf pj  ;l„"i:^, '^  »"'  ""^t,','"'  "'"""'^ 

.McDowell  ,-.    >oe  &  Irwin   .M  iiV      („-,i:'„     .  •  ''■  ^  *^"-  *"•  I^'",  9'   "'1.  IN 


•19,48  (r.)nrt  nile  applieil);  1 870.  Pameron  .■ 

•lac'kson  r.  .;a.ks»n.  47  id.  99,  1 1 7  (conten  s  ,,f 

rucker  ih.  485.  492  (trust-deed;   s^anh  hel 
.n.nrHe,e„t);     18»o.    Seisel   „.    Re'siw^r?  6.1   ,1 ' 
Wh       '?^«'''".""';  "earch  insufficient  ;  1876 

1887  S!i;„  u  '"^'''  '*•'"•■•'  "■"  «"*<ient) 
<S6  (,  ee,|.,,  etc..  suffi-lenrlv  shown  lost!  •  Iss^' 
.Wg,.  |.  ,i.  Co.  ,..  S,rickland,"i^  777,'7?9; 
l^;  I.  ""«""»'  ""t  accounts  for)  ■  ptoi 
fxrtt  „.  IJuck.  1,3  i.l  640.  39  S.  K.  70  search 
held  msufficiont  on  tue  fact*) ;  ///,«o,,  ;784(. 


1880,  Taylor  ,-.  McIrVin,  94  i;i7488r49!i''(','i,,,i . 
l.«Huffi..,ently shown);  1881,  l)„KKerr.4  .V,    ' 

188.1  (.older  r  BressW,  103  i,!."  4|»  4,.; 
(.leod;  loss  sufficiently  shown) ;  H84  l).;,v,|,"„ 
'•■  W.lson,    108  id.  257,  261    (copies  ,](  |,„r,„ 

298.  299,  17  .V.  K.  709  (deed;  li*s  sulh,  i,„iK 
show,,  ;  ,898  McDonaM  r.  Sturk,  17B  i,|  I'l; 
i!:!..!       u       "'*"  "'  "^"r<M  tow,,  plals.  sMtli' 

rt  "nJ  t"V'^6  """•  •^'''> «'"'••  '••  ''"""r.  IH> 
Inm  ■  ■  M  '\  •■'•  -"*  '■••^■lamtion  of  tr„st .  1„,. 
»nffl.-,,.ntlr  shown) ;  1899.  Harrell  ,•.  K„tcr,,r;.. 
Sav.  Bank,  18,3  id.  538,  56  X.  K.  63  (dec.l :  s'!,  ,  I, 

.  \  ..vies  5  Bhickf.  190  (award;  not  snffici™,Iv 
1410  ""'  »ufficient1y  shown);  1841 


ii  iiTT-iisq  loss  OK  DraraucnoK.  ,  „„ 

nui,  Dut  as  an  habitual  occupation,  it  would  be 

.845,  Man,,  v.  B»ch«„^,JiJ°^^';^^^' 

.lent);    I8S7,  Littler   v.  FnokliV^   ^"'5^ 
(letter;  ..„.),  1859,  IattIeTlndi'«i.,J,lii  M 
id.  m  (petition  to  city  coonc  I ;  ^K  «i 
cient);    1859,    Cleveland    ».   WoriXih  Ti 
(..«te;  nme);  1861,  Carter  r.  Rlwari.    16 Yd 

16,5  (tninicnpt;  ume) ;   1879.  Aran  »    Frev 

•liown);  1883,  Johnston  Hanr.  Co.  p   Butlev 


J 


i  ^,r?  l*"*"' '  fMnnioM !  Rer.  C.  C  1888 
?.-"  '"m?"  ?»  "InMmment  in  irtini  eon-' 
Uming  obligation,  which  the  party  wiaeTto 
enforce,  !«,  been  loet  or  d-troy^V  3«« 
or  foree  evidence  ma;  be  given  of  iLcout«SL 
Eo*^,"!?  •?"'  .how  thf  lo«  either  h^Ti^t 
by  the  oath  of  tHe  party,  a*  render  th;  1«  n™^ 
•We  ")  J  here  it  i«  difficult  to  «,p«™te  t^  ^ 

"*";   '."l,"'-.,*'*  "«•  •  N.  K.  579  rietur-      lsi»*   Th      """'  '^  "»"  iufflciently  proved) ^ 
mme);  1887,  Roehl  r.  Haumewer  14  i,  liti'     iflh    "*""«•   "•  Tnmlev,  3    Bob    »06    Sio 


le-"  Mnll'iitcnT 
PM'sre© ;  warch  h> 
AlatMarhiiKlIt :  1844 
MI,   537;    iVchiyau' 


(contract;  lo«i»nflfciently,|,owu)  J  1888  McNntt 
r  MoXntt.  116  Id.  M.  565,  li,  N.  K  m  ScT 
/n««.-  1851,  Steamboat  \Vi«.u„,in  ,  \™u.!L'' 
3  (reene   J68,  J71    (ne.rch   for   "nvoice  .affl! 

IS68  Mclormick  v.  (imndy  Co.,  24  id.  38J 
m  (lo»i  of  note  .nfflciently  shown);  1876 
Onme.  t>.  S,mp.on  College.  42  id.  889  Vm 
|co„tract;  Iom  n„t  .uflici.ntly  shown)  .'1877 
(ruMo  c.   Capwell.  47   id    i-tn  /„„,_  ,' 

in,affloient);  1880,  Howe  M    Co   .^s^i.o  "=  

i.l.  4>5,  5  N.  W.  577  ZJe™  ■  I^  L.^m'^'  ^     """"iwions,  etc., 

.lK,w„) ;  1880.  GimU  "  8aloi"S"7385     iT  "■  ^•>™"'' 
■■(xter  r.  Bowman.  55  i.l.  23)    240    7  N    W 
51.1  (loss  of  record  sofliciently  shoin),   1882" 
Hansen  i'.  Ins.  Co.,  57  id.  741    742    II   V  W 

\m  TlTcf,  ^'U  "*"=''  '"'-"acienti; 

;Vl.,  ■"*"*£  •,•*"••''   '«''''  in-nfficieit) : 
188,     I  ,«_te     ...    Palmer.    71    id.    157,    1.M,   32 

f  ■ .       *^/   (P«"Hvo  to-timouy  of  lue.  by  cus- 

Uj,au;    furtW    «>arrh    nnn'ece^iarv) ;  ^sw 

Kfi^.'-7';r6rx"''r^^j;-;.r^^^ 
*  n^'^w^„r;h;^i:^r:^i;„^r;^' 

hrniiiH;/:  1819.  Hart  r  Stroile  2  A    iT'vi?  i 

"-I,  .Milntire  r.  Junk.  I.iit.  .Sel.  C  425  427 
W  ;  Mme);  1824.  Mav  r  Hill,  5  Litt  307 
•I0!i  l«.Dd;  same);  18M,  bickersoi  t-  TaLt  14 

:,,       '"^S.NntaU  V.  Brannin,  S  Bunh  11    18 
«i.r:  search  insafflcieut  on  the  fact.)-  18-0 

'8J8,  Helton  p.  Asher,  103  Ky.  730,  46  S.  W.  22 


14U 


M,>^..  I «  .   '»"""y.  3    «ob.    206.   SIO 

(deed,  loss  .ulBcienUy  shown);  1847  Trirthro 
l^'"'^'"  8«n,inarv.  i  U  An.  939  (coV^™« 
««>lnt.on;los,.,,iaciently  shown);  18W?c"h^ 
«n  r.  C«hran,  46  id.  53«.'5.19. 15  So.  iTLZl 

/ijl^?  ,'■■  ^'"'«»».  >06  I-a.  319.  30  f^io  883 
ve^„ '"'";■"«,  "i  ""k  '-  "■•  title  to  land  ;  J* 
vertisemeut  of  lo«.  held  not  nece««ry  nnder 

Ahh„«  *?*"J?'  ^^'  •  '""""'•■  '8«.  Wing  , 
Abbott,    15  Shepl.  367,  373   (jii.liciiU   record 

1810  Husk  V.  8o»erwine,  3  H.  4  ,1.  97  (nower 
?f '"?™«yi  "»'^h  insufficient  on  the  fcu!' 
1814,  K.pggold  V.  Galloway,  ib.  451,  455  (  ow  if 

StT'^w""'*"'  "'■'  "«"e»tly  p^ved)  mo 
State  p.  Wavman.  ■•       .-  J.  jj/  ^^  («.i;,{,7„"; 

flcient  on  the  facts) ; 

«.  I  Gill  60,  66  (horM- 

snfficient  on  the  fa<-t») ; 

uster  c.  Mackav,  7  Mete. 

^T.;'  r'Vi*-  ,"•""'.•/"«.•    1850,   Higgina   u.    Wat- 

ThoJl.  rira*"'?;  *"'  <""""  '•'«  •afflcient'y 
Shown);    1808,    llogsett    v.    Kills,    17   id.   3SI 

shower"  ^71°';?^""""'  'r  ""'  •"'«'i«"y* 

snown),  1871,  Stewart  r.  People,  S3  id  fia 
.3  (letter;  search  held  sufficientr  ^77  Bel' 
^mley  r.  Goldsmith.  36  id.  27  (le  ter;  ie«Sh 

1878^wS!  <''T''.'°"  •"«l'i*>>«I.v  sho^n); 
18.8,  leople  r  Gordon,  39  id.  259  262  (Ion 
of  insiice's  aic  .ulHci.ntly  shown);  /g?? 
Mcheown  v.  Harvey.  40  i.l.  226  (contractoi?; 
propo«,s;  searrb  •.nfti.ientir  sh.'wiTriSM 
lofcymb  p.  M.«l,er  50  id.  252.  257.  15  N.  w' 

fc^^i:r^f^:-;^>J^r4^£ 

jnent;  p,o..f  of  loss  "  nnsatisf.ct.-rv  ••);'  fm 
St.-,nley  v.  Anders.,n.  107  id.  384.  65  N  W  247 
contract  reconled  with  a  justice  of  the  pea," 

I;.i  •  :.'  u  ""•  ^"'  380  (letter;  search  no" 
id  5i»''i'.V^i?!r'!'=  '86?.  Thayer  ,'  Barnev.  12 
l„«o?»..'*''u''  ("""-nt-book-and  receipt;"  om 
sufflcKntl,  shown) ;  1871,  Board  v.  Meaghir,  IT 


Il 
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plain  folly.    The  Supreme  Courts  of  Judicature  spend  ovennuch  tim.  in 
crack.ng  nuts.    I.„g  days  of  time  .„d  tedious  pagS  of  reJT  have  U.:; 

65  i.l.  100, 67  H.  W.  843  (.eiuih  held  iiSwmJ?;  a?r  ,«??•      *' '  »»*•■  J"""""  "■  Bett,, .;  ,  i 

ISM.  Wii„|.,m  „.  Hn.wu,  ib.  394  «  N  W  IMS  lid  ISl'  ^'  rj^\'"  1  •"ffleient) ,  ,.  ,.  „, 

(warch  held  .ufflcient) ;  IDOl'  Hnrter  T  W^!  ?.„ '  ?"'  *?*•  «^end.  173.  176  («,„e);  isV 

Ht.  I'.ul.  83  id.  401.  86  N   W  4S7  (Mci.nt!v.n.  r      T  "■  '"•;  ^'  «  ^"»-  *«*■  «'«  (Br  lit' 

of  .orv,yor-,  report.  rot^ImUM  JSriZJ  cW  l£rJL.tl.^''*'T=  T^HJ"*'-'  ''* 

otte;  nanh  not  .nffl.ient) ;     846.  Smith  »R      IM  liS Vi'  I      '     .'""^  "•  ^••"•"•n,  31  N  \ 

aid)  i  \m.  Uwin  .,.  Wile.  17  id.  MM  (^"u     fwf   M!t;"'L''*'''A'""'"*'"'"  '  ^»"*  '*'*  •^' 
^utruction..  not  accounted  for) ;  I8M  fi^d V     N  W  o  ,.     "°.'/'  ?'""2°,'''  ■»  f*-  »•  3^»  "J 

«1    (  ,«  of_  deed  .nfBciently  .twn):    18  S'      '^^r„'^,r"'il£^r*l"..:FlF:  ''•.";92,§  «,.,  „, 


.1.11      /l  --•-.-■•••"     ..    •cisinuK,    i"     lO.    41B. 

1  .'!"?  "'•'««'  »uffliientlv  »hown) :  1879. 
Studebaker  .Mf^.  Co.  v.  Dickson,  70  id.  Jta 
(contract;  aearch  »nfflciently  shown);  1884. 
Blondcau  r.   Sheridan.  81    i.l.  545.  556   (con 


(production  excuaed  when  the  oriBlnal  •  .ani  „t 
be  pnxlueed  by  the  party  by  whom  tl,  ■ 
den...  I.  offered,  in  •  nuoLhh  tin, '  «, 
prooer  ddiRence,  and  if  ab«,nce  i.  „„t   ,,"   'l 


tract;  •eanh    held  iuiuicientl-   1890    «.„«  E.  t?'  "'"?•■"*■  •"!''«•  »<«•■'<»  ii  not  »„ 

r.  Divinev.  101    id.  378    383    IS   S    W    i^S  T.  i"    »*'?'*'  "  default");    1881.    Ilmv,. 

(letter;    \.U   .ufflcie.  tl>   Shiwu) : %Ll^  .Trfctl  A  "">  <","^'^h''"<  "''"'' ^  ' 

1894.  Bro.ke  p.  Jordan.  14  Mont   375    VS«  !?  in    «V  'A^'J*'    "**   """"'n  ••    l>''l>er 

Pac    450  (deed;  eean^h  held   ..  flic  eitf-.V^  cL,,'  *??'  ®*,'^"-  "   <"*"=''  hel'l  ""t  sum: 

Weir  p.  Hule,  8  W.  ft  S.  291.  294  (eith.r  d,,e 

8.W.   Porter  v.   WiUon.   13   Pa.  St.  641    >M 
ifiTiT^,      '"«"«'•;•'»»):  <8M.  Bell  r  Vnii,,.., 

note);  1870,  Kriae  v.  Neawn,  66  vl  25.1  •.,;b 
(when  a  written  agreement  wm  nlw,.,ri,y 
both  parties  m  the  hands  of  a  common  fri.  n.f. 


N.    W     328    (aflidavit;    W  not   •ulBcieiittr 

ahown);    1890,   Mvera    1..    Beala    30    id     asa 

287.  46  N    W.  479   (exhibliT' foJlner '  tri^^ 

Ion  not  aufliciently  shown);  1895.  Baldwin  r 

Burt.  43  Id  245.  252,  61  N.  W.  601  (mort|ra«; 

loss  sutflciently  shown) ;  1896,  Keirier  r  Shreck 

47  Id.  667.  66  ».  VV.  618  (le«U  pa^  in  .  ^1 

Io«  sufflcienlly  shown):    Nmida  ■    I8fia     Mi 

lenovich's   Ksiite.   5   NeV.   IM,    186    ordir  of     who  X™L'i"  T  ,*"S^*  "'  '  '"'""•■""  '""'1. 


Hampshire:  18.50.  Forsaith  v.  Clark.  21  N  H 
409,  417  (loss  of  charters,  held  snfficieiitiv 
shown);  1852,  Pickard  r.  Bailev,  36  id.  152 
166  (list  of  lands;  aearch  snlhcientl ;  Nra 
««"/'•■  '»?»•  SW'li.nK  "•  Pott*.  5  N.  J.  L.  773. 
776  (search  held  insufficient);  1826  Fox  v 
lAml.»on.  8  itl.  275.  278  (court  records:  search 
"rS?.'' »!I"  =■  '?•''*•  KiuKw<wd  r.  Bethlehem.  13 
Id.  221, 22M  indenture  of  apprenticwhip ;  search 
held  sufficient);  1832.  Smith  r.  Axtell.1  N  J 
Kq.  491,  498  (written  agreement  between  heirs 

?M»T.'i""i'""\V""\  """'•   '■»''*   in"ufficient); 

1865,  CUrk  r.  Horubeck.  17  id.  430,  450  (action 
against  an  executor  on  a  note  giren  bv  him 
to  the  testator;  ararch  held  sufficient);' 1880, 
•lohnson  t-  Amwine.  42  .\.  J.  h.  451.  459  (com! 
plaint  and  warrant  last  seen  with  the  grand 
jury;  search  bdd  .luOkieat) ;  ytw  IVi;  181-1 
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can  I.ife  Ins.  Co.  r.  R.wenagle,  77  i<l  .507,  .-,14 
(slight  evidence  of  the  loss  of  ordinary  I.  tttn. 
between  relatives,  held  sufficient);  6V,„V/,  i\,n^ 
,i"'iV'  .  •  f^'""®""'"  »■  Hobs..n.  2  Bav  4.).-)  4 )7 
(bill  of  exchange  from  over  seas;  evi.l.mv  „f 
liMMi  at  sea  held  sufficient);  1814.  BHion  ,• 
i,Wi  I'*  "•  ♦**  (evidence  of  low  „t  .Ned 
held  sufficient);  1818,  Sim:i  v.  .Simr.,  2  .Mill 
ro!I',"'v  J"*""*"  '•"  ""'e.  held  inHirti,i..nt|; 
I8.>4,  North  .-.  Dravtcm.  Harp.  K.i.  ,34  41  45 
(low  of  bond  held  sufficiently  evidenced)  isio 
Mo<kdale  r.  Yoniig.  3  Strobh.  .501, 506  (.ni.i.-me 
of  l.wii  of  old  deed,  held  sufficient) ;  18.111  Smith 
r.  Smith,  liice  232.  234,  237  (search  for  i,.,li,  ial 
re(;ords.  sufficient) ;  1852,  McQueen  ,:  Fl.i.  lior 

l^*"  J*'?,  '"•  '"•  '*»  ('e*"*"  '"f  J"  Ii'  i»l 
records,  held  sufficient) ;  1852,  Flovd  r.  Min.-cv, 
5  Hich.  361,  365,  372  (seaich  held  iosulHcieut; 


Mim-mq  wss  on  DESTRtrcTioN.  ■      ,„„ 

e.ubli.h«i  apply  eqiully  u,  ^!!ZT'     "'J^"'"y  pnncipln  otWr»h, 

.... .» . ...,  up„  o,  ui".  .sr^r  ° .?-  :s  r-sst 

that  thd  tart  poMeMorwMde«d  and  had  lived 
out  "f  the  jnruMliction  did  not  exca«  a  f  JC 
to  uqiiire  of  hi*  repreMntativM) ;  1857   BerVv 

dwl,heM.nfflpient)i  1892.  Brookie  IMcM^kin 

fnffinenf.'^r-  '**'■  "'  '°"'  («»"h„o  .how"„' 
•nfflcient);  Ttnnatn :  1871,  Quinliy  »  NAP 

4  1.  Co    a  Hei.k.  S96  ( in.nfflrien.  i^f  of  w" 

on  the  fact.) ;  1900,  Whi.e.ide  v.  *r2kin,     _ 

■fenn  -  ,  J8  S.  W.  1 107  (Mme) ;  ImJ  n'avil 

»oi.  L.  Co^  V.  Jonea.  —    id.  _  '  ej  8.  W   ,«« 

Nme) ;  p„.:  is.M.  Clifton  ^.Lillev^  liVe, 

1.10  Meed;  lo» anfflHently  .hown) ;    1^,  Wh'J 

:h,""r^,8^'  'ij?  "'^j';  'r  -"'«'^^»'>/ 

V    (   li    1    •    """''efgnff  »•   IMercy.   59  id. 

3,     (.U-e.1;    ow  lu^uflineutly  ahown ;  littt  cmI 

to.  laii.  declaration,   iu.nflioient;   he  niu«t  be      \kiT»^^2\""''  ii"""*?  "•  ''«•«.  7"\Vi«    liT 

«U,eao,.„dfor);,88^^^^^^^^^  l^l^  tefft'^^^^ 

(letter  nsed  at  a  f.»n...  .^li .  V      "■_ "•  "*■* 


{•earch  for  an  execution,  held  .ufflcientl-  im/ 
braintre.  »  Battle..  6  id  395,  5S"(«",l.h  f^a 

cl^m ;  aearch  hellT'lrffl.'fen?  ;  ^^^TJ^^^i 


„ „.  ,.^,.„„,„,,;u  ,„r^ .  iggj  Uonfinenti 

•«-"•'"?•  •nfflcentl.v  Hhown);    1889,   RntvT 
Van  Vnkenhniv  Ta  M   <«■>  U«   T.  U    .1.  /   " 


V-  .' M  "•""••'i"".v  Hiiown);  1889,  Rnbv  o 
Van  Valkenbnrg,  72  id.  459.  iw.  10  8   \V%I4 

(jn.lgment.re<t,rd;lo«i8ufficienti;8hown)-i890 
MnKge  r.  Adania,  76  i.l.  44S.  450,  1.1  8   W  3m 

wav.  10  Tex.  Civ.  Ann.  .107.31  8  W  2ni /J.^k 
W..1  sufficient),  r,!;?,rf  .s;,'„;  ^"^'JT,^ 
Ijiii  «II  1  Cr.  «.  C.  312  (warranTloi  t«a 
ciently  .hown);  1808,  U.  8.  r.  W,W°?b  3?2' 
(warrant:  loM  not  .nfflcientlr  .hoW)-  1839 
BonW.n  r.  Ma«ie  7  Wheat.  122.  131.  IM    S 

up,  tnen  It  ha.  become  loat  or  mii<Iaid."  lieM 

18.).).  Minor  p.  I  lUotMn,  7  Pet.  99  (lind-trant 
^.irch  -ufflciently  .hown);  1835,  vCn  fpa,.' 
to^.n,  9  Id.  66.1.  676  (power  of  attorney -1^ 
.affinoniy. hown);  18.16,  U.  8.  v.  LodgS^i  S^ 
L^C.  6,3  (larceny  of  bank-note.;  that  thev  h^ 
J^"  P^J."^"/.  held  .ufflcient  evident  of 
non.a>-a^lah,l,tv);  1865,  8im™«n  v.  DaU,  8  W«n 

««■  11'  Fed.  40,  44  (March  held  .ufflcient)  i 


n..^  -  "o«,  «  la.  499,  501,  .5  N.  w  949 
te,."*^  "  •  '""""  •"«':  »^  '"ffleienUy 
I8i»\  'Si'  ^'"u-  ?•  Steven.,  e  Conn.  431.  437  ■ 

Picket  .«*J;."''PVT.t  H-  *'"'«^''>.J-.  i"  J'*«v  V. 

fhTl^Crf  rt?'"*  "i  Court, "TlaJini'th'S 
the  lo«  w,d  not  be  pror^d  with  almluU  rtrtainty- 

rXhtTvrnt,!'78r''ti'-:tr..'''nT«'' 

KichardMH,  5  Pick  436  iiii-Jij  ,  ''  ."• 

~lnte  irre^ve^M.  ^  '^no  "n^r^ry"'  "'.& 
due  diligence  laving  been  uj  "n  .^?ii.,^, 

tak;^>;  .^  'P'^'  '*''"«'  po«il.iIitv  of  mi^ 
fl'Tfl.rS?^)"'""'.-  «  moral  rartaiutV  i.  ,ut 
flcient).    Compare  the  ca«.  for/».,  Jmt(^, 

Jete^eTbV  a^fr-;^  t^rv^ri^'f  "'' '"'* 

P:f?j^'i^ia'r^eVnreiir'i;r"ni' 

ducon  01  thei,  deed.  Jot";:i;rr;d);"i?7T 


I  "M  DOCUMENTARY  ORIGINALS.  [CH*r.  XXXIX 

;  M"J2)*J".n'lw!'  "^"^  '^'  P"«""«Ptio„  of  .„  anknown  lostgnint  ii, 
9  25-2)  18  appealed  to,  it  does  not  avaU  to  excuse  the  nartv  from^T     ' 
for  a  specific  deed  by  proving  its  loss.*  ^^       "  »«='""""'« 

(3)  The  Wriy  ./aV»ir/,t  of  a  custodian  or  other  person  who  h»,  i 

tag  into  lh..„fllc»„cv„t  th"".^h  .°/noL,T,-       '""""■'•"'»'  ™>"- 
(4)  resU,non!,  h  tl.  party  himself  stands  upon  the  same  rules  as  otl.,. 

"n  Ki„™.r" ^i!2;.rv?'^s  'n'k'^i'ii,'  *'»*  ?^•  -«•""  "'•  *-«  /»*  ~.rch «.  „„. 

(Mm.;  thfd^d,  pr^-uS  un.v:^Iahle)f  i  8  "      Wh7„*  hel.?^^  ""t  '^'"■"'  (''^CounT 

.me.;  1871.   Kdd,  /  \V,l«n.  43  Vt.  seTwS  Tm?  7-^ ,h' ?* R* 'f"''?" ^   William,, , I.     'f 

not.™  of  *,!«  port^,  mor.  than  a  ve„  ^f„„ .  J^Z.ih   ^  '   .Pr"*""'""]  in.  thrre  ',,  ,,„i  , 

1.*.  preauinml) ;   Va.  Cod.  1887,  «  3377  TXZi  dZmpn^!.  .  ".'^  »'«»<'»•'''«  ">»"  th.t'   h, 

•ny  pipj-r  wa«  re,,aire,l  to  l«  filed    .   «rS  h^^        *  '•"".'•    ".  '"»  •<»  ""«.  «l"'  »•  •  "' 

pu},  ,c  olB *,  lH,f.,ri  April  10.  1865.  if      V^^^  evidi^  it"""*'  "  '"  V'  "P""  "•-  »l'-  - 

l»  found  on  «.arch  tWre  and  p^bahle  caa«  oil    th?'        *"  «u '  •  :  •  "  »  ""«  "«- t»>;,r>  „ 

exi.t.   f„P    h.Il.„l-„    :.    .. P."™«nie  caoM  call  the  perw.n  wh„  give,  ihe  answer  i„  „n|,., 


«.«.  for  believing  it  de-troyed.  two  vean? 
•x«rci«  of  the  nght  or  franchii  dependiig  "n 
It  .hall  on  certain  condition*  !»  prhm  JM, 
«» .dence  of  the  filing  of  nn.h  paper)  ■' 

^^*  1845,  ReynoMg  r.  Vuattlehum,  3  Ri  '    140, 

•  I8S8,  Bratt  B.  Lee,  7  U.  C.  C.  P  280  rt«.tl 

wife^  who  declared  theinMlves  to  the  witnexa 
to  be  nnable  to  find,  held  inaofflcient):  18M 
,.#?-:  ^""'"Sham,  2.1  Kana   383,388  (clerk 

tLtl^^nf  if'^M'  *«'1">»'1;  hi,  dep.»ition  or 
Barkley  4  H»wk.  20  (declaration,  of  the  li  in, 
adminutrator  of  the  dece»«,|  p««e«,"r  o  the 
docurae..t,  not  admitted  to  .how  tl.e  1^  ;  886 
Justice  ...  Luther,  94  .V.  C.  79.1,  798  (dep,»itarv',; 
hear«.y  reply,  to  the  witne..  warching.  that  Ae 
Uocuraeii  was  lo.,t,  held  inaulHcicnt)  ;  18.4  "ath* 
car  r.    i.l«o„  2  Speer  6fll  («,rrh  kid  h™ 

ctrnT'lnrDnm.'  mr'''  ~»''h,'a 
cieni),  IS49,   Dunn  r.    Choate,  4   Tex    14    tn 

Lw^Y  "»'<"»?'"•  "f  'he  custodian,  not  .'uffl 
/K-,         •  "'JS'?"  "   W-ateon,  1  Mich   428  ill 

the It'timn,^  ^'•"f  '.  P'^'iminanr  inqnirv,  ami 
to  thT;™;!!)''  '*"'«  P"'"  ">  the  eon;i  and  no! 

7  Q  B"^^i  «o  m'"'  ^  ^  ^-  ^  ^-  "■  Kenilwrth. 
would,  I  think,  hare  been  quite  enough  ti  lay 
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.„.!.        r--"-"  "■•"  Bives  ine  answer.   11  i.ril,.f 
o,howwhy  hegare  if,;  ,8.,8,  U. ,..  li,.',,;^ 

.h.  ;       ••  •  '•  "  ('nJenture  of  apprenti Inn^ 

the  inqume.  to  and  au.vver.  b>  ,i.r„„riiUi; 
U.  have  the  documen,.  held  admlLiWe  '.'t'^ 
neii,  I..  I,.  J  :  Any  que»tion»  mar  he  i,ui  iL 
the  pnnwM  of  .howing  that  there  it  ,,. 
re«~.naCle  and  4o»a  ^rf^^'h?  th  ■ ,  i,? 
an-weni  ,„  them  may  not  l«  evi  Icnce  i  „ 
nltiraate  nne,tion  before  the  Conrt" 
are  not  harmomon,:  1815.  R  i..  .\|„„.,„  ^  „  ^ 
Ic'^^l'  '"'T'"")) :  'M?.  H.  '••  l>.nic.  ;  B 

Bid  »6  Mm.tted,:  834,  R.  p.  Raw.lcn  -JX 
*  h.  156  (not  admwihle.  except  when  hklIp  I,v 
one  in  poMcwion  of  the  dwument) ;  1852,  1{  r 

^,  !li"  ■'■"*  *'■?'  "*«h  in  other  pla„.s  "„ 

*lm  tted).  Compare  the  rnle  /or  a  «ar.  Ii  f.lr  an 
atlnlmq  irtlnru  (post,  j  1313). 
,  .'  !***■  Harper  v.  Scott,  12  Ga.  12.1,  iw 
(artmittcl  to  lay  the  foundation  for  pr.,..f  ,if 
search,  the  declantnt  Iwine  dead) ;  1868.  ( '..rl.nt 
r.  Nntt,  18  Gralt.  624.  6.%%  6.15  inquiry  for  »i!| 
and  probate  at  the  clerk'n  office,  the  clerk  :ii  i!if 
request  of  the  witncM  making  w.irch  and  r.  ,...ri. 
int:  the  dociimenbi  to  have  been  amnne  rc.nl. 
burnt:  held  .nfflcient:  thonch  in  ca.e  ..f  siis- 

^nTr  X  °'  ""  "^"^  '"'^^*  '"'"'  **'"" 


H  lirMSM)  loss  OR  DECTEUCIIOH.  ,  „„ 

rimoval  of  parties' disqualifications  ran/,.  8  «i77^^k•^■       ■  '"^  general 

as  such;  though  it  wLd  oT  Srors?.]/!^^^^^^ 

(ante.  §  578).    (ft)  It  became  0^™^^  ^?  ^.  'l"  '^«l»a'ified  survivors 

on,,totheruleofdisqualific.tio„.E:\;tra^^^^^^^^^^ 

Wlien,  therefore,  n  many  iurisdictinn.  .»,.».„        "  ,  '  '"'*  ^^«.  8  1709).» 

recorded  deed  admissible  trprover^J^^^^^^^  "'"'^f  *  ''«'''««'l  «'°Py  »'• 
if  the  original  was  unavailable  these  sLtZ  T*^  """^"''  °'  ^''«  «^«««1' 

tice  by  providing  that  tirpartVtrJavrt^v  T"^  T^  ""^'^  ''^^  »"  prac- 
loss  (post.  §  12251    The  dis^Sifi™?  "^'^  ^  admissible  to  prove  the 

80  thauhey  might  have  te  Sfieilrr  ^"7  '""  ''^  ''»"  time  removed. 
al.owa„ce  ias  TJZyT:^^'^:  Z  tr^nirTt  '^^^ 
arising  under  these  statutes  (which  usually  allow  the  afflLiJ^  "^^''T' 
the  document  is  either  lost  or  out  of    hi  .    T  .  ,  "  ^  P™""®  'hat 

under  the  subject  of  regLtred  d^  ^  fS/TlTr"'^'^'^ 
tion,  being  in  .^rictness  only  a  surv  vTJ  fL  statutory  excep- 

'»  se..«nUI,  repudi."  d  »       '  «"»"nder.ta.di«g  rf  th.  principl. 

(5)  IWIolth. l™.  „., .bo  b.  Bad.  b, the  .f,«,™^V.i««..i.  „  „„ 

*   The  fulloirinir  rmmmm   .« I <  ...  ' 


•  The  foUowiDK  oum  are  onlr  •  few  illiu. 
^™..„«  the  p„„.j£.:  ,8S8,  B^i'      k,,o"To 

P,^!  ,•  .'*"•  '?.""'"  "•  W«rrei.,  ll  John. 
1819.  .Jackeon  ».  Frier.  16  id.  1»  195  •  moo 
n,.ml«rl.in  ,.  G«rh«n,  20  id   1m  ill'  ^• 

iwl,  1847,  Vedder  p.  Wilkiiie.  5  Den.  64 

.>ee,  for  example:  1844,  fttchelder  •> 
J|ntt.n«.  1.  N.  H.  »6I.  264;  18.M.  Neil'  "' 
OrwiouKh,    25    id.    325.    329;    1828,    Tavlo.; 

"  1791.  Blanton  r.  Miller.  I  H,tw.  4  ("he- 

pr;r„  .?[.•"' •»--'•''"«-•'»  wait's 

liu!  i?'l';  ""l!"  f-  McT.ond.  28  Oa.  «W7,  «42- 


therecord-plaintifr  being  a  nominal  party  obIt 

rnle  of  Coort  of  I)eceml«r  ISM  ^a„iJl  th! 
part/,  aflidavit  that  the  di„meit^«tlt  ^J 
.lertro.ved  and  not  in  hi.  control,  a.  in  Ji^nwbto 
0  «rfd.ii«n  to  other  e.idenc.  of  loj^;  ffifhij 


_r  """;,■"  """"^  oviuence  of  Iom  exit 
rule  of  Curt  re<.Hiring  additionally  the  aOdav^I 
improper ;  JohuiWM,  J.,  din.).  ™~»»« 
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wa»  improper.  ..uiiiMon,  j.,  aiu  ) 
The  rulp  regardinK  the  uei<eMity  of  an  affidavit 

tnepreaent  pnmew. 

So  i^r'*         ***••  "■  ^»^'  •"''  *•«•  «>.  18 

onrf /»«.and  the  necemity  of  (riTinjc  notice  in 
!3™i'  '"^  r?u'**'  »  '«»•  *■»'  the  opponent', 
admiwon  of  iha  twifcate,  »ee  poK,  }  UmT 


(6)  In  .  m,,W/  prcmmlim  (or  Urany,  It  i.  .no«,h  to  pro™  tk,  l„    , 

•dmittod  include  iiaually  other  thiiim  th.n  hL-  .n^T       .  .  "    '" 

W^n.  «^;,r«^«  or  destruction  of  .  doc„  Jn'T;;  Wop^^t.  wh  ci::.  u 

«tr  o^vT'^J'^-^T'*'""  "  •  »«»(*ith  referenTto  the  no„t 
nty  of  giving  notice)  may  be  considered  under  the  head  of  detenfinn  i     .1 
opponent  (poM.  »  1207. 1209X    (3)  On  a  cha^^^ofTrlJ    " t    I    " 
poMewjon  u  warned  to  be  in  the  defendant,  the^  i,  g^meTbv  L  r, 
•pphcable  to  detention  by  the  opponent  (past.  §9  12^^071(4)7^1 
tnne.  of  the  eubeUnUve  law  of  n^tiaUeiJrl^nU    n  «Ud  to^  -  1  ^ 
ditions  upon  which  an  action  or  a  criminal  Drowcution  «^Zw.       •  f 

pleadings  or  documento  of  title  may  be  tuvvlud  hu  i^MjS^         . 
only  the  providing  of  a  copy  for  puXr^TroferJ^or'^r^^^ 
not  to  alter  the  ordinary  rule.  a.  to  proof  of  low  «  ^judication,  u.td 

§  1198.  ■•»• :  rDt«,tl<«.l  Deatmotlon  by  Proponent  himuU     If  it  .hnul  1 

tTth'^'V'^^r^  '•'"""«  *°  P"^«  •  documeThadSf  d"  1^11 
with  the  object  of  prevenUng  iu  production  in  court,  the  evideTcro    iu 

jnind  that  a  few  Court,  hfvi  ^^JStely  l^dorarn^X^^^^ 

1824.  Ewing,  C.  J.,  in  BrwuboeU  r.  StiUt,  8NJLB«.m.«it-     i.        . 
without  mitUk*  or  aeeident  dMtravi  mZIJ-^j      I..  M,«0:  "H«  who  volnntarilv, 

production  and  J,  Ti^^J^^^T^^^^T  "^r^' '^^'^  himself  of  ,he 
y«  oi  iMoaaary  •vtdance.    The  belt  avideDoe  ie  wqu.red;  tod  if  » 

"For  the  lafflcieiiejr  of  s  oodt  tbni  MUb- 
ence.  if  mj.  for  Mch  •  copjr,  m.  ;«,,  |f  |,„, 
For  the  ue  of  rmto/t  ■■  afrf  dmd$  eierMeaoe 
••  The  following  mliii 


IM  HI.  MI,  61    N.  E.  400  (forgery  of  «  U 
there  ii  •  »^  of  pleMling  requiring  a  <•«„„  ,„ 

M^  /<*«  «Ub  aiHf  neord,,  we  ;»./,  jj  Ijt;:, 
to  Mre  been  etolen.  eo  th»t  i».  ».«n^"„^ ' ""         .'.^C.,  8t  1870,  C.  C.P.  I«)«»,  c.  12  «4i9(if 

^"^'?'?^''^'!'^tri"-er.w1icT;;de.?i.'th:  « h^^jir.^^pi^jfi- s»  '."'9.  -2- 


■  u^  "d"  •-•"-■"•  •"ling  l»  of  eoaree  ehenrd : 
I8M.  a  I,  FiOT,  4  F.  4  F.  US  (barglur,  end 
eU»IlDg  .  ring;  •  qneetion  ebont  the  IW^m™ 
on  the  ring,  not  allowed ;  Coan«l :  "  It  I.  pj?;,^ 

h-^nL^'./'S""',??  *.'»'  ••  «»-«*  P~««»ce 


invtmmetit 
oppoiipnt 


been  .tolen  by'  tiepriiner,  whiKdeeS*!.  th^     Mil"? J"  »*  copr^'Xena  sT  I 
qneetion  to  be  triedV^  *'"     f*}-*-  *'«'•  >«9«.  II  M94-S  (ur  i 

»  See.  for  eumple:  1809  Pien»n  e  Hntch.      i°!If.  "L"^*??"??.  *>«««»  »>y  tlie  , 

inetrnment) !  I8S7.  Hsnatrd  v.  RoWneon"  7  B.  * 
C.  90  (Hmeh  DmiM.  NegotUtl*  Inetr^mMtT 
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^teiu^       ^  "  competent  evijence  of  ito 


H IITT-IMI]  I1ITOIH0K*1  DEOTlOCnOK.  ,  „„ 

But  it  it  obYioui  that  there  may  be  many  caaea  of  lnt«,«„«.t  a   .      .. 
which  Jo  nut  praaent  the  above  e.t«,m-#    .  oflntentional  de«truoUon 

0,...  to^he  b/rer.p;t^o^fier^up;l^n'^rd^ 

cumHtan«».     The  more  l.beral  v.ew  u  repreaented  in  the  following  poaaage. : 


r..  T^«Sn°"  •^'L  •"""•«•  follow.: 
API7..-    I  MM.   K.    r.   Johuou,   7    KaM  C5    e« 

t.  IokIm,  t  Kait  17a,  178.  saa  (KimiUr :  rxuirJd 

0...k,  97  AU.  7M.  7»5.  la  8o.  loa  (ehrowin* 
.W..V  .  iMter  eoDUlBio.  opjH«„„,-.  ^L^^^. 

no  .1.  •!.,  »  Ho.  SM  (hMUfd/;  de.tni.tl..n  o^ 
.  Hi«,  frointh.  d.(.Dd»i,i  b/th.  cinphuoMt 
III  111!  ri«ii«rt.  held  not  to  exclude  oVol  1» . 


Infn  from  tb*  dtfandut  la  m  aetioo  far 
»«»lna  bMn  advlMd  tiuu  lb»  waald^^lt  l_ 

■«».  5  >.|.  169.  17a  (ralniiUrr  dHUrurtlon  m- 
rlud«i  o»h.,  .,ld.«,,  "In  Ih^  .l.,«,.HV«f  .", 

wnultiog  uf  (nndoS.nl  pnr,.»«  ordiX','v 
870.  Hion.  ,.   KMburn.    104   M«i    319    SM 


a«.rurtion  by  j«i»»  •«  of  nU^ff  ^d  defend- 
IS8-1,  lirecn  ».  Kiebudioii,  6  Id.  60S  (•ell 
^> ''«^'»^.,,'>«.PJ»»»<J)!  f««..-  II8«3,  BMk  of 


tenuT-  IMH  HkVim  "™'"«*  "'  »"«ir  con- 
6«  »/ '  wi.,  «";'*'"  f-  Nouoijr.  KM  id.  Ui, 
**  ''■  "■  >«  (letter  tbrown,  alter  nMilinv 


ju.;!  ending, bi  Wt«  ^p^^i'-^S"';*;.',':'^     ZtT* ~"l'!i'"'^  -ilirpiS^'^  ^nT^i 

/«..  1867    Blake  ».  Ka«b,44  111.  aOJ.304  (rc|. 
BnUryde,trnctioD  exclude!  eecondary  evident,, 


•«9.  And.n»„  Brid«i'Co."  Ap^toi:^  \iZ/ 
M»  (.„„.ru..  hur„idb»p-,„'l„PS?b?'i"'^i 

In.    1   ..'■'*•  "*('•"•'  *""•  "P*'<«r  read- 

•jl-i'Ued);   A>...    1899.  sLid.    "W.     ?! 

"wmwe:  rolnntary  deetmctjon  br  plaintiff  of 
defendant',  lettens  witboot  fraod  j  other  °r° 

^r..  18S8,  ToWn  ».  8baw.  45  Me.  Ml.  344.  347 
(  >'  It  i«  ntiifactorflr  •hewn  that  the  art  of 

•e-t,    other  eridoica  ii  txlmiedble;  here,  rf 


Minn.  119.  ISO  (wh«.tb.doc»m.nri.%,";7arii 
deetrartiou  "wftbont  hie  culpability");  J/„  ' 


?2JTi'r     ""bont  hii  culpability- 

1846^  Skinner  ».  HenderMo,  ro  Mo.  S(B'(buni". 


un 


i»»  by  mutnal  co^ntT«  11"^^.  ™7: 

•OT.  69  S.  W.  6SS  (lopy  adiurtted  of  a  fly-teif 
•cronnt.  flnt  torn  into  piecee  by  a  child  and 
then  thmwn  away  .fter  the  ac/.nnt  l.«J'|^n 
ci-pied  from  the  pie<.M  by  the  p»rt»  TtleTug 
the  copy):  J/«i.«..-  1899,  State  t-  (velrh  »f 
&  'i-cotS.'"";  *"  <»•"  de^r-'f-un  '.f 
exclnle  evidence  of  cootenia) ;  A^.  J...  is-u 
Br.«.  well  ..  Stllee.  8  N.  J.  L.  58  (one  who  had 
^^n^  •""**  .nd  Motrtd  on\  hi.  name  m 

^  the  name  wa.  for™i ;  «e  qaotation  w,,™" 
1833.  Vanauken  d.  flombeck.  14  id.  178  181 
(voluntary  buniing  of  the  note  .ne.1  on.  held  to 
exclude  Kcondary  eridence,  a.  an  "intintionlS 
deetmctioa"  i  1863,  Wyckoff  v.  Wrcfcl^  W 
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wh«r.  .  .rltlog  kM  \mn  rdmMly  i,^„^  with  „  InUn?!! 


will  b*  •draitlH  til  It 

i«j.ry  10  Ik.  wiio  p.rtr:";r^'fr;3i7o:;;i:r  '""L"  *"  r^"~  •  •'»• « - 


;.  wui  thi.  dopriro  hi-  of  bu  rigbu  g«.,io/o»i  <?£  5i;i"j^ ';;;.;; 


•  diffvraiit  on«, 
W«  think  no*." 

1M8,  FitU,  J.,  in  Aoyffjr  ?.  UeMieUt,  9  C«l.  4S0l  448    "  Th.  ahlMl  «#  iK-  «  i     , , 

whwh «,ui«. ih. p«du,uo, of .h. bou owd-o^ri  wL u« fSriihlJ^L*  r 

JW.«I  .r.  .u«„p»ibU  i.  tb.  p«rentio.  of  fr..d,  for  If.  plA,  Uio^j^l    7  ? 
•"•^  -"d  wIlhhoM.  it.  .,„!  .^k.  to  .ub.tit«U  inf.rior.tti  in  Ki  tl^     " 
•unplion  niUanUljr  v  m.  that  th«  brttar  .viiknM  k  .ih,i..m  #     ,    "»?**•  ""  1 '- 

wbicbiu  pnxioctif  would  „po.  J?s.::'*«"^„^tCii  ZuZ'i^r  riT*^ 


Ifi/ 1£?   *^  r  "w**"  •"••"'"•nt  WM  TolMtil. 
rily  d«rtp>yed  bjr  th.  partr.  MioDdMT  .Ttdcnr. 

rill     Kn*     1.^     ..l_I.&_j'      _    .t*    1.     . 


•hown  thM  it  WM  doo.  OBdef  •  miiuk..  ud 

wni  d.rtn>r«i  br  tb*  raidiwn  lanM.  >ft.r 

l^  ^.'i"  ^••"i  '"f '  .^«^  •dTfcTthM  It 
WM  loTtlid  ud  BDder  the  honwt  b.Ii.f  thM  it 
WM  j«)j  l«M.  C|«k  r.  H«n,b*:k.  IT  idlai; 
4SI  (•  TOUntMydMtmctloB  .  .  .  woaM.xcIod. 

Cm.  4U,  I  Cai.  Cm.  17  (»  l«ttw  |.fi  with  lb. 
Mtumcjr.  who  .ith.r  eanlMilr  kat  It  or  dM 

.T  ''*  •«'"'""!  "'.•''•  If""'"'  of  M  l«W 
admiwion,  th«r<  beiii(  ou  "  rw-ubl.  (runndi 
of  •lUDieiun  of  anippnMiioii  of  the  iutrSmcnt  " 
or  'of  i|i<i/ayfifniath.pbtiaiiet")|  IM7  Jark- 
•on  r.  I^nib,  7  Cow.  Ml,  4.14  (paper*  buried 
daring  the  war  of  the   Hevoluttm  and  tho. 

El  ■  •L.'"*oV'.''"'"7«^:  content,  admiwi- 
Me  :  18.14.  Blade  r.  SoUnd.  la  Wend.  1J3 
(TolBBtary  dntractioa  of  a  note,  nnexplaiaed 
;y  the  propunent,  exclude,  teruudarr  evi- 
d.nce);   ImJ.  Clute   r.  Small,  17  Wtnd.  138, 

BternUeruh.  40  N.  V.  (Kevea*  M4, 169  ("  If  the 
paper  be  pnrpoMly  dertroveU  bv  a  partr  havinx 
an  intere.  in  it.  content..'-  it  r.nnot~»  proved) ; 
1881,  Nteele  r.  I.ord.  70  Id.  180  (dentruction  br 
the  pUintijr,  In  good  faith  and  in  the  eoune  of 

f M,  i  **•"  »*>• ;  ?«>"'  of  content.  .Ilowed) ; 
1*81,  Mmob  •..  Libbey.  90  id.  S83  (.  plaintiff'. 
hMband  bad  dewroyed  old  let.ei  Tm  ,hi 
defuidaot.  in  ordw  to  r«luc«  tfa.  bulk  of  hoiwh 
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hold  .ffMU  when  morinK  to  another  rilv    ...l. 

m^jl  ^""1"  *'"''"**  "  '■'••  •''•'■"'■■i.-n 
WM  not  to  piudnc  a  wrong  or  injiirv  t..  il„ 
opp.«te  part.  Of  to  crwtteV,  .x.-n-i  f.,  u 
n«n.pr.Hlnctl«B  " ;  the  trial  Coon'.  .Ii«n.„„„  " 
rontr.aiuap|)l»in|tthliprindple)i  ,V.  r  ,  in-,4 
McAHtar  I..  Karuban.  l  J.^m  L.  5tn  (,.  Ji 
paid  off  and  then  deMroyed:  Mc.ii.Urv  ni- 
dene.  ,|I.jw.d),    1873    Pollock  v.  W  it..,„  "^ 

bond  by  P&jnliff'.  prMlecMor;  euBtent,.!!,..., 
wlTlflif^'-  1841  8h.Mti  ...  Ii,„„„  ., 
I-_tir  t'  ** 'P'Py  •Jn>f«t«l.  the  oriKiual  h.ir. 

•1      rt.'?"{.  ***•"•>'  -S-  <-'•••  l»M.  Mat.   , 

7^.^„^?V'!  l»o<lnction  n.«  n.,..,r,.,li; 

«M.  «U  (dntinctioB  by  the  offeruf'.  wif..  „f , 
paper  left  bebiad  by  hU  In  hi.  hou« ;  ilr,„lur 
tion  not  reqairwl.  there  beliiK  no  •n«|,|  j,,,,  „i 
•5PPrM.lon),  l/.S..-  1814,  iJigp  "  i  1,"."; 
WWt.  4M,  487  (TolBBUry  d..t™otio„,  ,„,,|,;J 
inc  the  paper  to  be  no  longer  needed;  n.i.i.'ui. 
allowed ;  lee  qnotatioa  im;,™)  ;  1824,  If.nii, r  r 

ju»tify  a  weIl-|poond«l  belief  tliM  (he  «ri-i,«l 
paper  u  kept  back  by  dMixo.  uo  iiecon.lar,  .w- 
dei.ce  ouKht  t..  he  admitted");  1832.  r  s  ,■ 
I>oebler.  I  Baldw  519,  920  (l..tter  mm  l,v  ,!». 
rendant  to  accomplice,  and  probably  .le»tr.M  .-.I  1,t 
"•m  M  .  pneantion  :  .ridence  of  the  oiit.ni;, 
apparently  from  the  accomplice,  admittmli. 
ror  the  inference  which  may  Iw  drawn  fr..rn 

ii'^jl?Jl»°'*'"  '°''""°''°*  ""  ""'•''''*'' 


iinrr-imj         intektioxal  destruction.  ,  „„ 

dMtriMtlmi  WM  mad*  Hnnn  >••  .«__ 

»r«i  from  .h.  .«p|.,o„  KuntKTl'Th'r"'""."'  "*  '^'  ""'''"  •»««"«Ur^. 


.How  the  contonu  to  b^  ^hown  «'i„  '*?^""'*«»-  ''^  ">"'«ke.  i,  .ufHcient  to 

The  prece-lenu.  however,  .re  not  I^/ZIC/  "'  ""^''^'""  "'  '""'«• 

hnl;:  Z^:^:^:^^-^^  r  »  "-'*^  '«  ^^e  grantor. 
»on,e.im..,.  though  impi^Z;  ^j'^V/aT^^'^.""*^' '"'' «™"'^^^  »>„' 
*-ut  the  .ueauo-;  ir^er^-'Xe^ltZ-  ^^^^^^^^ 

repented  ruling,,  p„t  beyond  doubt*  ^i^  }"l       *"  ''"'  r'"^"""'  ^^ 

*  Th*    toi\awA„m n.       .      . 

Birh  H«ynMinricM«.  loMo.'  -'■     ■  ' 


r..,!IJ''i«l"'!f^'«  ""•  "'"•«"te  th.  am- 
m'0«.-  I«5S,  Spmr  V.  M|>«er  7  Ind    i-«  /"^ 


h  KrUIZ  lilt  i2S;,'2f  .''^X  '^r?.*;" 


cun.rt  b.  p.,™itUKj  to  «lli,Tlit  V.l^  U      Hi  "  "' 
lout  ii«<|  therenam  give  DarS^«rul»    '"^,"      H'daum, 

"  h*  prcred  br  tartimony  of  wUne««^ ' 
IwoTJ^  ,.'!2,jjT,J ""  «»«l't  to  g™„,  „  i„p„. 
Pl»int'«rii  leiwV  n.i^,     emheziled  "  l.y  the 
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to, «a  Id.  638. 641  n  V  w  i-Tz-^-J:. 

f'<!^ V^iS*; ^^ "  i-i  Co.,:  wenTsi  S : 
iTisTtT  wr!^  "■  ^"»'»'<'  T*"-  Co..  iM  p.: 

5M* •  'A'?'  '*•  "■  ^•''•"♦••r.  10  Cox  Cr.  579.  S82. 


iJ 
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[Chap.  XXM.\ 


The  reaion  for  the  excuse  is  clear;  if  the  opponent  detains  the  docunntu. 
then  it  is  not  available  for  the  proponent,  and  as  the  fundamental  notion  ol 
the  general  rule  is  that  production  is  not  required  where  it  is  not  feasihlf, 
the  rule  here  falls  awiiy  and  the  non-production  is  excused : 

1773,  Buller,  J.,  in  Allorney-Oeneral  v.  I«  Merchant,  2  T.  R.  201,  note:  "It  was  likp- 
wi«a  said,  in  support  of  tlie  motion,  that  the  reaeon  why  copies  are  permittwl  to  U- 
eviJenoe  in  common  cones  is  because  the  party  who  baa  them  iu  bis  custody,  an<l  di.'s 
not  proiluce  them,  is  in  some  fault  for  not  producing  them;  it  is  considered  as  a,  m-. 
behavior  in  him  in  not  producing  tliem,  and  therefore  in  criminal  cases  a  man  who  <!.•«» 
not  produce  them  is  in  no  fault  at  all,  and  for  that  reason  a  copy  is  not  admitted.  Hut  I 
do  not  take  that  to  be  the  rule ;  it  is  not  founded  upon  any  misbehavior  of  the  j>arty,  or 
considering  him  in  fault ;  but  the  rule  is  this :  the  copies  are  admitted,  when  the  ori-iilalu 
are  in  the  adversary's  bands,  for  the  same  reason  a*  when  the  originals  are  loot  by  acci- 
dent ;  the  reason  is  because  the  party  has  not  the  originals  to  produce." 

It  is  clear  that  this  notion  of  detention  hij  the  opponent,  as  an  excuse;  fur 
non-production,  indicates  three  essential  elements :  (a)  powession,  or  iiKire 
broadly,  control,  by  the  opponent ;  (b)  demand,  or  notice,  made  to  him  bv  tli« 
proponent,  signifying  that  the  document  will  be  needed;  and  (c)  failu'r,;  (.r 
ref  u.sal,  by  the  opponent  to  produce  them  in  court.  Only  when  these  tlin  t: 
circumstances  coexist  can  it  be  said  that  the  document  is  unavailable 
because  the  opponent  detains  it  The  significance  of  this  analysis  is  shown 
in  the  detailed  rules. 

§  1200.  Same:  (a)  Opponwit'a  PoMeaaion;  Wliat  Conatttntea  Possession. 
This  element  of  possession,  or  control,  is  not  to  be  tested  by  any  of  the  tedi- 
nical  definitions  of  possession  applicable  in  other  branches  of  the  law.  The 
question  here  is  whether  the  proponent  is  unable  ->  produce  the  tlocumi'iit 
because  the  opponent  has  practically  the  control  of  it.  It  is  enou^li  (or 
this  purpose  if  the  opponent  has  the  control,  whether  technically  uanitJ 
"  possession  "  or  not : 

183.1,  Liltleitale,  J.,  in  Parry  r.  Mag,  1  Moo.  &  Rob.  280:  "The  instrument  nee.1  net 
be  in  the  actual  poesession  of  the  party;  it  is  enough  if  it  is  in  his  power;  which  it 
would  lie  if  in  the  hands  of  a  party  in  whom  it  would  be  wrongful  not  to  give  up  posses- 
sion to  him." 

(1)  It  follows  that  the  document  need  not  ba  actually  in  the  persotml 
custody  of  the  opponent  himself;  it  is  enough  if  it  be  held  by  a  third  j-er- 
son  on  the  opponent's  behalf  and  subject  to  the  opponent's  demand.'    The 

»  The  preredenU  cover  various  •itnations,  Payne,  a  id.  680  (a  check  with  the  clcfen.l.iiifi 

anil  no  more  detailed  rule  can  be  or  ought  to  he  hankers;    no   notice    neceiwarv  to   tin-  Imter 

laid  <lown:  Knif. :  1818.  Baldney  i).   Kitchie,  I  H«ylev,J. :  "The  (jankers  are  vour  [ilic  .lefeij.l' 

.Stark  .118  (an  order  of  delivery  sent  to  the  cap-  ant'ij'agents ;  von  would  have"  a  ri^lit  tn  p.  to 

Will  of  the  defendant's  vtmmi\  by  the  defendant ;  the  bankers  and  demand  the  check  of  tlieiii ") : 

hold  the  posMmion   of   the  defendant);    18^4,  I8.^1,  I'srry  «.  May,  I  .Moo.  4  Rob.  279  la  d.Hii- 

P.'trtndge  i>.  Toates,   Ry.  *  Mo.  153  (agent's  ment  in  the  handa  of  a  common  ajrent  of  the 

possession  snflicient ;  banker  held  a  cnatomer's  defendant  and  a  third  person,  hel.l  not  in  tlie 

agent  in  holding  a  check);   1814.  RincUir  v.  defendant's  contnd ;    "he   most  have  Muh  i 

Stevenson.  1  C  &  P.  5«a.  S85  (agent's  pomnssion  right  to  it  ss  would  entitle  him  not  morplv  to 

»  the  principal  • ;  here  the  opponent  hud  given  Inspect  but  to  retain  ") ;  1845,  Robh  r.  Sinr'.ov, 

it  to  a  third  neison  and  did  not  make  It  appe.ir  2  C!  4  K   143  (affeut's  possession  siifliiinit.  ivfii 

that  he  could  not  get  it  back) ;  18S7,  Burton  v.  though  there  U  merely  "evideuce  to  go  to  the 
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OPPONENTS  DETENTION. 


i  1301 


I860, 


question  Whether  notice  to  such  a  third  person  to  produce  is  sufficient  (post 
§  1208)  .8  a  different  one.«  (2)  It  is  immaterial  that  the  document  i^^«; 
0/  Ih^jurudtction.  if  it  ,s  held  there  on  behalf  of  the  opponent;'  the  only 
-juestion  can  be  as  to  the  sufficiency  of  time  allowed  byVhe  notice  to  nro 
.luce  (;«<  §  1208)..  (3)  A  past  recent  possession.  L  llTn  to  C^ 
ceased,  will  ordinarily  be  assumed  to  continue ; »  a  transfer  of  posussion  by 
the  opponent  to  a  third  person  after  notice  received  will  not  uke  awaTthe 
proponents  excuse  for  non-production;*  nor.  in  fairness.  shouM  a  transfer 
shortly  before  notice  served,  if  the  opponent  did  not  duly  advise  the  prl 
ponent.  at  the  time  of  notice,  that  he  had  transferred  it^ 

n«  U-"  T"-  ""f  *'  '""^  Po«.«lon;  Doeu«.„t.  .ent  by  Midi 
PifficulUes  of  pnnciple  sometimes  arise  with  reference  to  the  evidence 
oflered  to  prove  the  opponent's  possession  so  as  to  take  advantage  if  the 
present  excuse.  (1)  In  the  first  place,  the  opponent's  possession  mustt 
so,nehou,  shcu,n  by  the  party  offering  a  copyji  and  the  sufficiency  of  the 
proo    IS  of  course  a  preliminary  question  to  1«  determine.l  by  the  judRe' 

(.)  In  the  next  place,  it  often  happens  that  the  only  evidenci  of  such 
possession  is  the  mathng  of  the  document,  nnder  cover  duly  sta.ni.od  and 
addressed,  to  the  opponent ;  this  is  on  general  principles  («»' .TS  to  b^ 
regarded  as  sufficient  evidence  of  its  receipt  b.       e  addressee.  Id  therefo™ 

(Ihough  ont  of  the  State,  yet  it  mav  1»  never- 
thelew  within  the  party's  own    .mtrol) 

Forthe  qnextiuii  Wheth.jr  iiotire  iauerfuoru 
(here  the  que«tiou  i.  merely  wh.-thur  it  i,  m(ft- 
*"'»"  j'ma  "PP""""'  ""'  °' "•*  jiirimliition,  mo 

•  I8a9,  R.  ,..  l,a„,„.  4  C.  &  P.  |28  (former 
poweiwi.iii  pregumptivelv  held  to  continue) 

•  IH19,  Knight  r.  Martin,  Uow  103. 
'  (ontrn:  I860,  Wright  v.  Bunvanl  2  F  * 

F.  193,  194  (the  defendant  had  transferred  it 
t»fore  noti.-e  nerved;   copy  not  allowed,  even 
though  the  proponent  did  not  know,  nntil  the 
defendant  go  testified,  what  hail  Iwonie  of  it) 
Ihe  following  ritatioug  include  varioniin- 

18.14  Whitfor,!  ,..  Iiiiin.  10  Ring.  39.5;  1895, 
I.o«b  p.  Hnddlestoo,  105  AU.  i;,7  16  So  714- 
IMO,  Hughe.  ^.  Ka.ten  4  J  J.  Marsh.' 572 ! 
aii'  ,?"  ''"•  ^w  "•  •''»f'*'  **  Mich.  406.  411 ; 
1886  Cage  V.  Meyers.  59  Mich.  300.  306.  26 
n.  w.  522  (mere  pnwf  of  writing  a  letter  lu 

2^?"','-qL'1"  ."f""  '''"""K  *«"  '«"■'?'.  in"""!- 
Ml  U.'®,*^-  "«""".»"  r.  McDonald.  4  Minn. 
SI5.  SIS  (documeuta  sufficiently  traced  to  dp- 

«   M-^"''  VJi  ""'"*>•  "'^'  '-""J"*-  '•  Howi 

55    Mmn.   353.  356,  57  N.   W.  57   (p.«..M.s.ioi; 

^ced  to  opponent  on  the  facta) ;  1819,  WilU  r. 

."  n*.''*'  f,."^-  i-  f-  Ml  (that  a  docnment  wa. 
t«lieved  to  be  .'.i  the  possession  of  the  de- 
w?^'"  "S*""'-  •'*'''  ii'nfticient) ;  1825   Vasse 

V.  Mitflin    4  Waah.  C.  C.  519  (opponent  denied 

e'^Ifde-i)  "•"  ""'""*  ■""  ''"""'=  '■"W 
366*  1^'-|'&  "•  **"*'""•  '  *''~-  *  «•""• 


iary    of  the  defendant's  agent's  cnstodr) ;  186 
Irwin  II.  I*ver,  2  F.  &  h'.  296  (I'ollixli,  c.  B  • 
•  The  possession  of  the  plaintiff's  attorney  i«  the 
possession  of  the  nlaintiff  j .  .  .  though  they  fi'  e 
igent.]  m„jl,l  perhapc  bo  snbpanaed,  it  ila  not 
■r«Mory  to  suhpoeiui  them ;  when  the  principal 
IS  a  party  to  the  «uit,  it  ia  anfficient  to  give  the 
party  notice  ';  here  the  document  was  in  the 
hands  of  an  attorney  iu  another  suit,  different 
from  the  one  acting  in  the  present  suit :  notice 
to  the  pnncinal  held  sufficient);  I860,  Black- 
hnrn,  J,  in  Wright  ».  Hunvard.  2  F.  ft  F  193 
196  (oppouenfa  banker's  iVHisessiun,  held  not 
saffiacnt);    I860,    1'ollo.k,   C.   H.,  in  Irwin    " 
!"■     ,  *?$  ("PR'ue'ifs  banker's  possession 
snffinent);  1901,  llarliw  r.   Umbie,  132  Cal. 
i    ',    ,T'  w  '(""""""ion  of  the  attorney  suf- 
fi.o»l;  1S94,  Mam  v.  Aukam,  4  I).  C.  Apn.  51 
55  (iKHse^ion  by  a  co-defendant,  subject  to  dfr 
fern  aiits  call,  held  the  p-wsession  of  <lefen.lant) ; 
1.8.>.  Morns  f.  Vanderen,   1   Dall.  64,  65  (that 
doeds  were  detained   by  the  opponent',  lessor 
umler  whom  he  claimed,  sufficient) ;  1832  U  .S 
^lloehler    i   aUdw.  519,  622  (forgery;  letter 
sent  bv  .lefendant  to  accomplice,  asking  for 
more  of  the  forged  notes,  held  to  be  construc- 
tively 111  defeii.lant's  possession). 
,v.ni  I         "i"  'I"*'}'""  '■"  »  hether  the  opponent 
c.mld  contr-d  the  document,  irrespective  of  the 
tunc  re<|uire.|  to  obtain  it,  and  whether  nnder 
any  oircnmsUncea    the    proponent    by  giving 
nuticc  can  excuse  him«.|f ;  there  the  miestion  is 

*ho  her  the  third  person  ha.1  a  duty  to  com- 
^^^T,'t  '"''  '""•  '"  •""•"'ler.  or  whether 
o  *lh,  ."i  ^f  "PP"'"""  •''"•o  olio**  him  time  to 
oMniii  the  document. 

"  1874,  Gimbel  ».  Hofford,  4C  Ind.  125,  129 
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ought  to  suffice  as  evidence  of  his  possession  in  order  to  excuse  the  pr.. 
ponents  non-production  after  notice  to  the  opponent.*  But  this  questi,,, 
must  be  carefully  distinguished  from  another  one;  the  question  here  L 
whether  it  is  sufficient  for  the  proponent,  in  excuse,  to  show  this  and  give 
notice,  as  entitling  him  then  to  prove  the  contents ;  but  the  question  mav 
also  be  raised  whether  it  is  even  neeeuarff  for  him  to  give  notice  i  ', 
whether  he  may  not  treat  it  as  really  a  case  of  loss,  and  thus  prove  the 
contents  without  having  given  notice ;  this  involves  another  consideration 
{po*t,  9  1203). 

(3)  Whether  an  attomeif  may  be  asked  as  to  his  possession  of  a  client's 
document  involves  the  question  of  privilege  (post,  §  2309). 

§1202.  Same:  (6)  Notio*  to  Produo*:  OMend  Principle.  The  reason 
for  the  simple  rule  requiring  notice  has  at  times  been  the  subject  of  some 
smgular  misunderstandings  and  fantastic  inventions.  (1)  It  has  been  said 
for  example,  that  the  opponent  must  be  notified  so  that  the  proponent  may 
not  impose  a  false  copy  upon  the  Court'  The  apswer  to  this  is,  first  that 
giving  notice  does  not  remove  this  danger,  for  if  the  opponent  does  not  pro- 
duce the  origmal,  the  proponent's  copy  may  still  be  false,  and.  secondly  that 
the  argument  would  be  equally  sound  for  a  document  in  a  third  person's 
hands,  for  which  concededly  no  notice  need  be  given  to  the  opponent  (")  u 
has  also  been  said  that  tlie  notice  must  be  given  in  order  to  prevent  mrprise 
on  the  opponent's  part  ;>  the  answer  to  this  is,  first,  that  in  general  no  party 
18  obliged  to  guard  against  surprising  his  opponent  by  warning  him  of 
intended  evidence  (post.  §  1845);  secondly,  that  if  herB  the  purpose  were 
to  give  the  opponent  time  to  dUcover  evidence  impeaching  or  confirmin.^ 
the  document,  the  notice  should  allow  time  for  such  an  investigation  •  yet 
the  law  IS  clear  that  only  time  enough  to  produce  the  document  need  "be 


*  Accord:  1899,  Shieldno  Lewis.  — Ky.  —  , 
49  8.  W.  803  (letter  mailed  to  opponent ;  eW- 
Uence  of  contents  receivable):  18^7,  IHuia  » 
Kembte.  19  Pick.  112,  lU  (letter  left  at  a  hotel, 
where  the  amge  was  to  distrihnte  regularly  let- 
ters »o  sent;  held  sufficient;  the  .luestiun  i( 
'  whether  it  is  sufflcientlv  proved  that  the  letter 
or  document  has  come  to  the  hands  and  is  in  the 
powessiiin  and  power  of  the  upiKMite  party  "\  ■ 
1875.  Auijur  S  A.  &  O.  Co.  v.  Whittier,'  117 
Man.  451,  4M,  455  (letter  mailed  to  opponent, 
and  notice  to  produce;  denial  by  him  of  the 
letters  receipt ;  a  copy  admitted) ;  1879,  Dix  v. 
Atkina,  128  id.  43  (letter  delivered  to  opponent's 
clerk,  but  receipt  denied  bv  opponent ;  held  auf- 
acient  evidence  of  possession ) ;  1895,  Sunr 
fine  n.  ft  L  Co.  ».  Garrett,  S8  Or.  168  42  Ac 

J^,.C"i"«,'''vr''' ."■?"">!  aufflcient  on  the 
facts):  ISS-r  Rosenthal  v.  Walker  111  U  8 
185,  I»3,  4  .Sup.  382  (letters  mailed,  bnt  said  by 
addresKie  not  to  have  been  received  ;  copies  af. 
low«J).  Co„tra:  1874.  IllinoU  I.  4  L.'co.  „. 
nooner,  75  III  315  (will  sent  to  complainant  by 
mai! ;  required  to  be  otherwiw)  accounted  for) ; 
I85I,  Choteau  r.  Railt,  SO  Oh.  132  (mere  del 
S^gb)  ''°**^'^  «'<>«»•«»  «o  opponent,  not 
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The  only  argument  in  faror  of  these  adverse 
rnlingi  seems  to  be  that  the  ojiponeiitV  »/.  ,„„' 
of  receipt  overcomex  the  inference  resting  im  ihe 
fact  of  mailing.  But  if  so,  as  the  pp>p..nf  nt  Hm 
shown  the  mailing  and  the  opponent  denies  the 
arnral,  the  dilemma  can  lie  solved  oulv  liv  as- 
suming that  the  document  has  miwarri.-il.'and 
the  case  becomes  one  of  loss,  and  therefore  oo 
notice  at  all  is  necessary;  see  pair,  §  120.1, 

*  1803,  Kllenborongh,  L.  C.  ,1.,  in  .Supre,  v. 
Hubbard,  4  Esp.  203  ("  the  reason  <.f  giving 
notice  .  .  .  was  to  check  a  person  from  givind 
is  •V''*"<*  *•""  w«»  •  faiee  copy");  IM7, 
Merrick,  C.  J.,  in  Williams  v.  Benton,  12  U. 
An.  91  ("The  reaK>n  of  the  rule  is  that  posniLly 
the  instrument,  when  prodnced,  will  lie  le.w 
farorshle  to  the  plaintiffs  than  the  pand  proof 
which  they  mar  obtain  "). 

*  I8II,  I.e  Blanc.  J.,  in  How  t;.  Hall,  14  East 
»74.  276  ("  We  see  the  good  sense  of  the  rule 
which  requires  previons  notice  to  he  given  .  .  . 
that  he  may  not  be  taken  by  surprise");  IMl, 
Curin,  in  Bank  v.  Brown,  Durllev  62,  M  ("The 
rule  is  ....  to  prevent  his  being  taken  liv  mr- 
prise, in  caaas  where  it  is  nncerUin  whether  such 
avidenc*  will  b*  naed  by  the  wtvene  party  " ). 
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allowed;  and.  thirdly   that  if  in  fact  he  is  not  surprised,  it  is  in  law  .till 
1.0  excuse  for  not  giving  notice.  ^' 

(3)  The  true  reason  is  that  which  is  naturally  deducible  from  the  nm. 
jK,uent's  situation.  He  is  required  to  produce  the  document  ill  can  'S 
says  that  he  cannot  and  shows  that  he  cannot  because  the  opponent  ha;  il 
and  wUl  not  bnng  it  in ;  but  this  essential  proposition,  that  the  opXn 
W.U  not  bring  .t  in  can  be  supported  only  by  showing  that  the  oppoTerSL 
been  requested  to  do  so  and  haa  failed  to  comply  wi?h  the  r^que^  I  wl 
translate  "notice  by  «  demand."  we  shall  immediately  appreciate  the  sLh- 
jance  of  the  notice  as  a  requirement  It  is  a  demand  for  future  TJZZ 
by  the  opponent;  and  this  notice  or  demand  is  necessary,  in  Baron  Parke's 
wonl8.»  merely  to  exclude  the  argument  that  the  party  has  not  take,  al 
jvasonable  means  to  procure  the  original;  which  he  must  do  beforhe  ca" 
be  permitted  to  make  use  of  secondary  evidence."  This  reason?  clearly 
tl.  only  correct  one.  and  is  not  only  consistent  with  the  details  of  the3 
but  lias  frequently  been  pointed  out  by  the  Courts :  ' 

1808,  TUghman,  C.  J.,  in  Com.  v.  Mes,inqer,  1   Binn.  27.3    274  ■    "  V^H.«  »,     .  i„ 

tower  tlua  the  b«.t  evidence  mightVhad!"^  '""^  """'""  '"  '"'' 

The  cases  arising  under  this  requirement  involve  two  sets  of  questions- 

he  necessity  of  the  notice ;  and  the  procedure  of  giving  notice.     Unde  7e 

first  head  may  be  considered,  in  order,  cases  in  which  the  rule  of  notL   « 

not  applicable;  cases  in  which  the  rule  is  satisfied;  cases  in  1^0^^ 

exception,  notice  is  dispensed  with  '  ^ 

by  M.U.    (a)  The  rule  requiring  notice  to  the  opponent  proceeds  on  the  !^ 
sumption  that  the  opponent  has  possession  of  the  docun  e'lt Me   obiect" 

:anrd:i?ro\:Sr  ^•'"^^"^  that.,  opponent  had  the  docuLnr/^ 


i  ijoi"  "^^  "■  ^""'"^  1"°'*'  ■"<"•  fWly  pot, 

•  The  followine  Hat  contaiu  •an<lrr  cmaes 

merelv  appljinK  •!;«  rule  without  illuHtratiiiir 

«iiv,,f,t»det«iU:  Enq.:  1797,  Molton  r.  Harrii^ 

«  W  »"i   IMS.  IJttledale.  J.,  in  Dot  r.  Mor 

n...1  A.  &  E.  46,  50  ("When  a  .locomeut  i. 

»h.,»n  to  h»»e  been  in  the  pomeMiun  of  11  de- 

femlant  the  ,.UIntiff  it  not  U  liberty  to  talk  of 

. ;,  H  JI* ^  notice toprodnce it ") ;  U.  S.  • 

%  Sm^h       .i  ?;"  "v^W'l*"'.  IM  Ala.  SOS : 

6^-,   18jj.  Smith  V.  Heed,  7  Ind.  842;   18S8, 
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Mnmford  v.  Thomai,  10  id.   167 
Perry  r.  Archard,  1   I.  T.  487,  42 
1859.  State  v.  Mavbemr,  48  Me  218, 
Kule  27  merely  afflrme  the  exiKtinit 
dence) ;   I820,  Kennedy  v.  Fowlie  5 
I86I.  Morrison  r.  Welty,  18  Md.  169 
Board  i>.  Moore,  17  Minn.  412  424  ■ 
»1I  V.  Carter,   5  Nebr.  517;    189o' 
Roode,  30  id.  264,  27.3,   46   N.  \V 
Farniiworth  r.  Sharp,  5  Snped  615 , 
»■  Winrhenter.  2  McLean  1.15   MS 

»  1819.  Kniitht  r.  Marrin.  »iow 
Bell  K.  Chandler,  23  Ga.  350,  359 


169  J  1897, 
S.  W.  421  i 
,239  (Court 
law  of  evi- 
H.  &  J.  6.1 ; 
174;  1871, 
1877,  Bird 
Watson  I'. 
491;  1858, 
1840,  L'.  8. 

103;   I8S7, 
(ezecDtioi^ 
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(b)  Conversely,  the  requireiueut  of  notice  does  not  apply  to  the  proponent 
uulesa  he  8  proceeding  on  the  tlieory  that  the  opponent  has  possession;  l..r 
example,  if  he  is  accounting  for  the  document  us  lost  or  tlestroi/ed.  and'n.t 
as  in  possession  of  the  opjwnent,  notice  is  unnecessary."  It  follows  tli;it 
where  the  document  can  be  shown  to  have  been  lost  or  destroyed  while  in 
the  opponent's  hands,^  or  is  admitted  hj  the  opponent  to  have  been  de- 
stroyed or  lost,  even  out  of  his  own  possession,*  no  notice  is  necos.xnrv: 
for  it  is  no  longer  a  case  of  opponent's  possession,  but  of  loss.  Furthernidn' 
where  by  the  proponent's  evidence  tiie  document  is  traced  to  the  opponents 
hands  —as  by  the  presumption  from  miilinj  — and  the  opponent  denies  tiie 
receipt  of  it,  then,  even  taking  the  opponent's  testimony  at  its  highest  value, 
the  whereabouts  of  tiie  document  becomes  an  unexplainable  mystery,  and 
the  case  is  virtually  one  of  loss ;  so  that  the  proponent  should  be  allowed  to 
prove  the  contents  without  having  givett  notice  ;  while,  if  we  take  the  opp,,- 
nent'a  testimony  as  false  and  assume  that  he  has  in  truth  received  the  din  u- 
ment,  his  denial  is  equivalent  to  an  express  refusal  to  produce,  which  equally 
puts  the  plaintiff  in  the  position  of  being  unable  to  obtain  the  document 
(post,  §  1207),  so  that  notice  is  unnecessary.* 

§  1204.  Same:  Rule  of  WoUoa  SatUfled;  (1)  Doonment  prwent  In  Court. 
^yhere  the  document  is  at  hand  in  the  court-room,  in  the  opponent's  posses- 
sion, an  instant  demand  is  sufficient,  and  no  previous  notice,  t.  e.  before  t!ie 


Iire»uni.il>li-  on  file);   I8J3,  Den  v.  M'AIIiater, 
T  N.  J.  L.  46,  .V-.. 

Cuiiipare  tlie  caaea  cited  ante,  {  1201,  requite 
iiig  posKeMii  III  to  \te  shown. 

•  I8I«,  Tcil  i>.  Kobertu,  3  Hayw.  138;  1840, 
McCrearv  v.  Ilooil,  .  Blackf.  316 ;  1841,  Linne 
'-.  State.  il>.  601,  603. 

For  the  cane  of  fnvutnlent  tiippreuioH  by  the 
opponent,  see  ffni,  §  iao7. 

»  Contra:  183.^,  Doe  ».  Morris,  3  A.  &  R. 
46  (notice  nec€».«ary.  even  though  the  plaintiff 
t'laims  that  it  cap  be  shown  tu  have  been  since 
ilestroyeii>. 

*  1861.  Imllanapolis  &  C.  U.  Co.  ».  Jewett, 
16  I«(l.  i73  la'liiiinsion  of  opponent's  agent,  the 
custodian,  sullicient  to  prove  loss) ;  190.1,  Safe 
Dep-wit  &  r.  Co  V.  Turner,  —  ,Md.  —  ,  55  \tl. 
1023;  1890,  Harinliv  ».  Plummer,  29  Nebr.  64, 
68,  45  N.  W.  277.  Contra:  1873,  (Jlive  v. 
Adams,  50  Ala.  3*3,  375  (notice  required,  even 
where  the  opponent  in  litigation  ten  months  be- 
fore had  admitceil  that  hi»  bond  for  title  was 
loet  or  destroyed);  188.%,  Burliufrton  Lumber 
Co.  r.  W.  C.  A  M.  Co ,  66  la.  292,  23  N.  W.  674 
(opponent's  admission  of  the  Ion,  etc.,  of  a  docu- 
ment, not  sntticient  to  dispense;  the  opinion 
erroneously  supfioses  that  the  reason  of  the  rule 
aims  at  allowing  the  opponent  to  obtain  evi- 
dence as  to  contents  or  to  ilispnive  the  existence 
of  the  lawr,  and  not  merely  at  giving  time  for 
search).  But  the  following  rase  seems  to  go  too 
far:  1882.  Hope's  Appeal  4S  Mich.  518,  12 
N.  W.  682  (opponent's  .Iwjial  of  existence  of 
document  relieves  from  n»*(.itv  of  production ; 
here,  a  second  will  taid  u,  have  revoked  a  flnt, 
but  denied  by  opponant  to  miN). 
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•  This  situation  has  given  some  trouble  to 
the  Courts  in  its  solution;  but  the  niajnritv  i.;" 
rulings  take  the  almve  view;  1884,  Littleton  r 
Clayton,  77  Aht.  571,  575  (following  H(ili«-rt«  i-' 
Spencer,  infra);  1903,  Bicklev  v.  Bicklev.  1.16 
id.  548,  34  So.  946  (letters  said'  to  have  heVn  re- 
ceived by  the  opponent,  liut  their  receipt  dinicl 
by   her      no  notice   required);    I861t,  .lones  r. 
Jones,  38  Cal.  584,  586  (p.iper  preauiiie.l  iu  ile- 
fendant's  possession :    after  notice,    (lefeniliiut 
disclaimed  all  knowledge  of  it ;  copvnllii\ve<l) - 
1877,  Carr  ».  Smith,  58  Ga.  361  (where  the  op' 
ponent  denies  the  alleged  posHes.siun  or  alli-i.'ea 
loes,  and  thus  the  case  is  in  effect  one  of  lo.«>  for 
the  opponent,  no  notice  is  necessary j:    I";?. 
Koberts  y.  Spencer,  123  Mass.  397,  :h'j  I.Umi- 
ment  mailed  to  opponent,  but  said  by  him  not  to 
have  been  received :  no  notice  ueceasnrv  I ;  I S94, 
Dunbar  v.  V.  S.,  156  U.  S.  185. 194,  l.^'Siip  .t-.'S 
(letters  said  to  bt.  in  defendant's  piuMeasioi, ; 
defendant  denied  poeaession :  um>iU,  no  noiice 
needed);  1901,  Scott  i:  Bailev,  73  Vt   49,  .10 
Atl.    557.     Contra:    1879,   Dii  v.  Atkini.,  128 
Mass.  43  (letter  delivered  to  opponent's  clerli, 
but  receipt  denied  hv  opponent ;  notice  kw\  to  he 
necessary):  1878,  Ferguson  i-,  Heiiiinpw.-n-,  ,1S 
Mich.  159  (letter  to  opponent;  opponent's'  fiiil 
ore  to  recollect  receipt  of  it,  no  reason  f.ir  ■!!?- 
pensing  with  notice) :  1898,  Clarv  r.  O'Shci,  :< 
Minn.  105,  75  N.  W.  1 15  (plaintiffalleged  alrajie 
to  the  defendant,  in  t,ie  latter's  possession ;  ile- 
fendant  denied  the  existence  of  such  a  le.ine; 
notice  held  necessary). 

Compare  the  different  bat  related  question  iu 
{  laoi,  aate. 
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trial,  is  neceasary.  A  contrary  view  could  rest  only  on  some  erroneous  idea 
of  the  reason  for  requiring  notice,  — as.  for  example,  that  it  is  to  allow  the 
oip^wnent  to  search  for  evidence ;  but  as  the  only  reason  for  it  is  to  make 
rlear  that  the  proponeni  has  demanded  and  failed  to  obtain  the  document  and 
has  thus  done  all  that  he  can  to  obtain  it  (anU,  §  1202).  a  notice  or  demand 
made  on  the  spot,  for  a  docament  at  the  moment  in  court,  is  here  equally 
satisfactory : 

1832,  Parke,  B..  in  Dwyer  v.  Collins,  7  Exch.  630:  "  The  next  question  is  whether,  the 
bill  U'liig  admitted  t.  in  court,  parol  evidence  waa  admiuible  on  iU  nonproduction, 
or  whether  a  previoua  notice  to  produce  was  neoetMry.  On  principle,  the  aniwer  muRt 
depend  on  the  rea*jn  why  notice  to  produce  u  required.  If  it  be  to  give  bis  opponent 
notice  that  euch  a  document  will  be  used  by  a  party  to  the  causA,  so  that  he  may  be 
enabled  to  prepare  evidence  to  explain  or  confirm  it,  then  no  doubt  a  notice  at  the  trial 
though  the  document  be  in  court,  is  too  late.  But  if  it  be  merely  to  enable  the  partj  to 
have  the  document  in  court,  to  produce  it  if  he  likes,  and  if  he  does  not,  to  enable  the 
(.pponent  to  give  parol  evidence,  —  if  it  be  merely  to  exclude  the  argument  that  the  oppo- 
nent has  not  takeu  all  leasonable  means  to  procure  the  original  (which  he  must  do  before 
he  can  be  permitted  to  make  use  of  secondary  evidence),  then  the  demand  of  production 
at  tlie  tnal  is  sufficient.  ...  If  this  [the  former]  be  the  true  resson,  the  measure  of  the 
reasonable  length  of  notice  would  not  be  the  time  necessary  to  procure  the  document  — a 
comparatively  simple  inquiry—,  but  the  time  necessary  to  procure  evidence  to  explain  or 
sup|K>rt  it,  —  a  very  complicated  one,  dei>ending  on  the  nature  of  the  plaintirs  case  and 
the  document  itself  and  iU  bearing  on  the  cause ;  and  in  practice  such  matters  have  never 
been  inquired  into,  but  only  the  time  with  reference  to  the  custody  of  the  document  and 
the  residence  and  convenience  of  the  party  to  whom  notice  has  been  given,  and  the  like. 
We  tliink  the  plaintiffs  alleged  principle  U  not  the  true  one  on  which  notice  to  produce 
is  required,  but  that  it  ii  merely  to  give  a  sufficient  opportunity  to  the  opposite  party  to 
I.n.duce  it  and  thereby  secure  if  he  pleases  the  best  evidence  of  the  contents  ;  and  a  re- 
quest to  produce  immediately  is  quite  sufficient  for  that  purpose,  if  it  be  in  court 
It  would  be  some  scandal  to  the  auministration  of  the  Uw  if  the  plaintirs  objection  had 
prevailed." 

1839,  Mitt;  J.,  in  Dana  v.  Boyd,  2  J.  J.  Marsh.  587,  692:  "  The  design  of  the  notice 
i«  that  the  party  may  be  apprized  of  the  necessity  of  bringing  it  in.  If  it  is  already  there 
demand  of  its  production  is  sufficient  notice."  ^  ' 


^  In  the  following  citations,  the  term  "  not 
?  «-e«!iar.v  "  means  that  notice  before  tri^  is  un- 
ueieHxarv  and  that  notice  at  the  trial  snffices 


bill  beiUK  in  coort  in  the  plaintiif's  hands,  the 
defendant  was  not  reqnired  to  give  notice; 
quoted  tupra) ;   Vnittd  Stata :  1847,  Brown  r 


A»Dl,n,d(hen  the  rale  was  not  settled  nntil  the  bb..ll.  U  Ala  1009.  1022  (notice  not  iiecemarv 
ia«e  uf  Dwyer  v.  CM,n»,  above  qu.ite<l) :  1769.  "  perhaps  ") ;  1884.  Littleton  v.  CUvton,  77  iS* 
!(.«  r.  Harvev   4   Burr.  2484,  2487  (the  oi.ly      571,   575  (not  necenarv);    I88K.  fraii^ord  r 


ijueation  decided  dealt  with  the  prt-suinption 
trom  non  prodpction :  on  the  preneiit  qneation 
the  opinion*  are  obscure) ;  1816.  Doe  r.  Orev, 
I  Stsrk.  283  (notice  required);  iai2,  Cook  i>. 
Hraini,  1  Moo.  &  Itoli.  201 ,  before  three  .Tudires 
(iicptiie  in  court  inanfficlent.  though  presumably 
the  diK-anient  waa  in  court);  1^14.  Bute  n.  Kin- 
w.v,  1  Ct.  M.  &  K.  38, 43  (the  plalntifTii  attorney 
had  the  deed  in  court,  but  claitned  the  attor- 
iiov'ii  privilege;  Rnraey.  B. :  "  The  fart  of  the 
iniitrument  being  in  court  makes  no  difference 
with  regard  to  the  necessity  of  a  notice  to  pro- 
•liire");  1842,  Parke.  B.,  in  Lloyd  ».  Mostvn, 
■2  DnwI.  Pr.  H.  a.  476,  481  (left  ondeeided) : 
IS52.  Owyer  f.  Collins,  7  Exch.  639  (plea  of 
K»miiig  to  an  action  on  a  bill  of  exchange ;  the 
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Hodge,  81  Ga  728.  730,  8  8.  E.  208,  lemUe  (not 
neceaaary);  1846,  FergUKon  r  Milea,  8  111.  358 
364  (not  neceaaarv)  ;  1H84,  Bell  c.  R.  Co  ,  64  la 
.321,  322,  20  N.  \V.  456  (paper  .lelivered  at  trial 
by  opponent  without  notice;  notice  not  necea- 
aary for  proving  miaainkr  portion) ;  1826,  Ijinib 
I-.  Molwrly,  3  T.  B.  Monr.  179  (not  neipswarv) ; 
1829,  Dana  r.  Boyd.  2  .1.  .f.  Marah.  .S87,  592  (iii.t 
neceaaary) ;  1857,  Mcdregor  r.  Wait,  lo  liinv 
72,  7.3,  75.  trmhir  |not  neceaaary);  1892,  Hansel- 
man  V.  Doyle,  90  Mich.  142.  144,  51  N.  W.  19S 
(diarretion  of  trial  Court):  I8«7,  Howell  ». 
Huyck,  S  Abb.  App.  42.1  (action  to  forerlose  a 
inortgage ;  plea,  payment  to  the  plaintiff's  as- 
aignor ;  to  prove  the  indorsements  of  payment 
on  the  mortgage,  no  notice  was  necessary,  the 
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ir«r  THI,  „oT.,.  For,.,,,  «o.     It  isckar  th„!Tf  **"•  *"  "••"««•; 

of  his  need  for  .  speci&c  do^ent  nnvt.  .  *•»«  P«'P°''«°t'''  notification 
press  writing  formSlTLlSrumn  Z  "'''"*'"  ''''"  ^^  »°  «^- 

uecc««.ry  implication  throplenrhalr  ''^'^"'"/  ""  P"^"''*-  W»iere  l,y 
is  a  .ufficient  notifica^n  S  If  tL  n?"'  "'':'"i''.f  *^  ^'""^  «'^«'='-  ''-'• 
pl^etHe  proponent  at  liSnrfo^rr^^^^^^^  produce  w.H 

b/tiTeXcrthi  ^^p^rttetrT'^-^"'^'^^^^^^^^^^  ---  ^'--^ 

wiU  need  to  pLe,  a  a  2S  ir  of  h  !  "''"•!"  """*''  ''  ''''"  *'"^' '"' 
docun^ent  in  L  o^ponenTs  p::;eSn  ""^'  ''^  ^""'^"'^  "^  •*  «!-"- 

1811,  Z«aanc,  J.,  in  How  v.  //a//,  14  East  ^74   277  ■  ..  wi.         i. 
give,  the  defendant  notice  that  the  plaintlj  ,nettZ'.l        V  '•*•."»*»"'  "^  »»>«  actio,, 
.«cb  an  in.tru.eut.  there  can  he  -  ^„r i^^r^W^f ,r J-rorn'S^^"'-  "^ 
The  principle  is  universally  accepted  •  and  a.  variof  „    t 

papen   be bv  nrMi.m.H  .„  i„  .• .       .  '^^  '^-aiiuji. 


ff.1*7»f*"'*  P"»""n«<l  to  be  in  coart  in  tbe 
mlTiitrr'""'-  '"'■  Choteanr.'RaSJ 

ham  a  Hich,  140.  144  (no*- ue<e«arv) -TsM 
Bicklejr  „.  Bank.  39  8.  C.  281,  S93!l7S  E  97? 

«"y)=  .861.  Barker..  Sarkir'.' U  W  .""  afTw 
(not  aece««ry);  1863.  Bartoi  ,.  K^e  17  W 
3<,45,  M«iW«  (mme).  •"».«<  lu. 

•lered  hi*  b,ll  had  already  been  delivered  toih« 
defendant.  thouRh  not  by  wav  ..f  not^™  oV  hf 
mion   b«,  in  ,h,  ..rdiniry  wav  of Tdemand 

Tram  ."I^T^""*^*'.  '*'^'  -'""V  '.  -U'w: 
.h«.«Tj.'^  (a»«un.|«it  upon  a  promi*  (o  .irrV 
S""  JKr"'"'"*"-/  >'»U»:  no  notice  renuired)' 
"8  7.  Woo.1  ,..  .^itrickland.  a  Meriv  4^  (notii; 
not  n.^e«;„y  for  a  Chancery  helrinJ  where 
thri*.i  "•*  Pu"'"  ("'•lication  of  the  de^Ttb.™ 

398  ('-where  from  the  natare  of  the  .nit  the 
"Ppo.ite  party  mu«t  know  that  he  hi  c°har«.l 
with  p.»««io„  „t  ,he  i„«„«  „^*..'f  ^^^''"'(^J 
plied  to  an  attorney's  bill  ,ued  nnon  the  l«» 
requmnsadelivery  of  it  to  the  cIic,!^oLe  Imh 
he/.«  hnnginK  j.uit);  1835  Read  ..  Gamble, 
Die.    th«   !^      "*"  ?'»'»"«  "'•«'!  on  a  check 

8hea„n  r.  Burnar.1.  ib.  593,  596.  LZbi.    n?~ 

^^™i,Sn'i;:"sr-s5 

o  iV  JaS        f  Montreal  i>    Snrder,  18  V    C 
y.  U.  492  (ac„on  on  a  note;  notice  tiq^it^,  t^e 
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having  pommSob  of?h!  „  i        "'?  '''=f'"'l'"'t 

quired);  1878.  Cole  ».  CheovendHc  r" 
ai  (action  fur  breach  of  Miiiiro..» .  .    .■  '• 

trial  .nfHcieut) ;  lM3,Ho^„T' •''"";';  ^' .'"" 
(civil  action  fo^  monev  ,^1  on  f^eed  i ,  1^'  '"" 
notice  needed);  Ga.  Oode  1895  g  w^         '  "" 

r;^rr^'^r'^*■•^-'^^^^^^ 

K)  reciner  the  paper  or  nt  it  aside  "I-    i»«- 
Columbn*  A  W  li  P..  .  tmi  .    '•    "*'■ 

em  »  I!   i-   .».■,      .'"■  "•  Tillmau,  79  (ia   60: 

n^c^^^i^te^i--'^n.r4^; 
cer  r.  B..ardnian,  118  III.  5J3,  9  !< 'k   «,w,'  , 
t-on  to  «I1  d«»a.ed-.  ..uli ;  noii^'  S"„i"  ,'; 
ynte-nuptuU  contract,  implied  by  the  pleLi.l 

Co.,  .54  Minn.  330.  is  S  W  ab  /....."  J 

!ifpail=l 

ment  ha.1  fiirnuhed  nlaintiff  with  ii  UilU.tZr 
ticular.  „f  ,i,|e,  incl„,fi„K  a  conv  of  «  , ,  J      ,1 

s^'d^i::ll;r'V"",*^'"'^'^^'"--- 

I««.  Cojik  ...  State.  81  id.  146.  32  .S,.  ,112  |i    .,  ii 
Federal  Injaor-licenne  in  .lefendanfs  n.>w«i,,n 

nnllei^t  .?.^  '"'  T  """•"•ne  •«  ex..„.,„„  ; 
"a  id  K7  S^T7> '  i'^'^-  ^'-^  '•■  WiliiaiMM 
th.  «;„.-:.. ?^  (?'"?';  '••''  bond-nretv,  aileginj 
the  contract  to  be  either  lo,t  or  in  defendit* 
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prove  the  conversion  of  he  di:"„,'t\C^^^^^  """'^'^  ^''^  P'""'*'^  -"/ 
defendant  to  produce  i,  belu^  E   ^'rvTat  ';';f\r"^^^^^  '"^^ 

notifies  the  defendant.'    But.  practicallv  th«  «  f  '^*'°"  sufficiently 

another  principle  (8  1242  mlt)TrT/'f  VT-^  '"'"''  "  *'»«  ««ched  by 
does  not  need  i  pmve  th;C.;  If  t  .t  I^J"'  '!'  T  P"''"«  "'«  '=°''^"«on^ 
identity  of  i,  and  its  iMnXthI d2nZirJ,i''\  ^k'^  ''I^  ""^""  »"«J 
does  not  apply;  «„d  thus  anLtrJtrul^'  T  ri',*"'  '"'"  "'  ProducUon 
result  upon  tl.U  latter  principle  There  w?^  P^V'  ^.^^^^^  """'^  ^''«  "'"^ 
two  principles,  that  if  ^under  he  IZTl ,'  ""  *"^^'""'=«  '^t*""  the 
the  implied  notice.  theTabUff  .S's^^,  tf.  If  °"''  P"^"'^^  -•^" 
illegally  without  stamp;    whHe  u^r    hi  l,       °^'^'r'' ''"''*  *«" 

rr te^af '-  ---  -  — -  -  -  KfofrnrwS 
not.ce  to  produce  the  document  if  L  lUs  p^s^ssTon :  "^^  "  '  ''"®"^°' 

pwiefwion;  notice  not  niiedwil.  la'.o  *t— „ 


!)-«.««ion;  notice  not  needed);  1832  Neallv  „ 
>.r«.,..UBh,  M  N.  H.  saS.  329  (k..,ion  on  a  -biU 
of  ex.h.-...ge  Hsainat  the  acceptor :  no  ce  not 

mZ^tV'r''"  "■  '>'''*-^-"- '  "jo  - 
i»i  (loveuHot  for  a  .um  of  nicmev  in  ohii™. 

tio>,,  pro,n.«.l  in  con.i,lenttion  of  a  co.  veva  ,^ 

ri'lT  T*  '*'l?'"^>i  'SS?.  Howell  "  YlSylk' 
8  Al.b.  App.  423  (action  to  forecl.-e  a  mortS 
pi...  payment  to  the  plaintiff,  aLiBnor^T; 
pruve  the  plea,  the  defendant  wJZf^li  to 
tt«t.fy  that  the  mortgagor,  hi,  vend.-r,  had  ,ho,^ 
h.™  llie  mortgage  with  the  in-lorwrniSu  of  Z" 
me.it  thereon  ;  hel.l,  that  notice  to  produce  X 
•Drtrument  need  not  have  been  gkeSTy  the  d.^ 

the  paper,,-  tin,  wa,  not  notice,  it  may  te  Mid 
Vo  pro,luce  them  for  the  purpo.;  of  dhowit^n 
d«r..„,e„t,  on  ,|,e,„,  bSt  aTotiee  to  palace 
At»  f„,  any  pu,p^  i,  me  3h? 

f»<t  which  the  production  of  the  naner  w,.X 

>  H  «6,  8S  N.  W.  80  (breach  of  warrantv  of 
machinery;    plea<ling,   held   to  give  ,XL?t 

'"."",  '"    partiiT,  adminiitrator;    notice  rL 

M^-'r,  2  S.S  „?)"''*''>:  'MI.  Pickering  r. 
Jipum,  2  Bail.  1 1.1  (luwnmFwit  for  wa<n«-  no. 
-' "  «  ntten  ag«,eme„t  held  ne^^r^",«7 
""rth  i:  .Norton,  fiO  S.  C  29.1  in  «P  in.  7  ' 
'-"  -:.  a  -te;  •d,fence.-.SiU*o?liSiSI1o'": 
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?;^tKr!  ~ii.:!''ni:^r!8sr'^i^  - 

Colchester  U.  Co..  12  S    1)    »i«ol,  v'  ,.'PP  "• 

(act  on  on  two  note.  •  7,i..  """•'•  '*  .^ex.  298 

'•'ui.rib'J^rVsS^rt'""'™'  ■•  '««■  "'"."ton 
IIW.F  il..l  ■     "*  ('«»paii.H  to  try  title    an. 

not  nSi^T    *''  "~^«  '»'  •  <l««l;  notice 


Jl  f ,.,«  -vJA- 


|iip**i 
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poMd  o(  or  retained  in  bii  pottcation,  he  hai  nolioe  in  eifeet  that,  if  practicable  to  procure 
it,  evidence  will  be  given  of  their  counterfeit  character,  and  of  his  having  (Muled  them  .-is 
true.  It  ia  notice  in  law,  by  which  a  |>art]r  i«  a*  much  hound  both  in  civil  and  in  eriniiuiii 
eases  as  by  notice  iu  effect.  Notice  iu  fact  ii  notice  in  form;  notice  in  liiw  is  notic«  in 
effect;  and  either  are  sufficient.  .  .  .  Knowing  that  proof  of  all  these  facts  is  as  coniiK-trin 
to  the  prosecutor  as  the  one  specifically  charged,  no  injustice  is  done  him." 

IttttS,  EUioH,  V.  J.,  in  McUinnit  v.  Slatt,  24  Ind.  SOU,  .Wl  (after  stating  that  production 
cannot  be  compelled):  "  The  description  of  the  instrument  iu  the  indictment  Mm»t  b« 
such  that  it  would  always  serve  to  notify  the  defendant  of  the  nature  of  tlie  charge  agaiii.>t 
him,  save  him  from  surprise,  and  enable  him  to  be  prepared  to  produce  tlie  writiir  . 
when  it  was  his  interest  to  produce  it.  But  when  its  production  would  be  likely  to 
work  an  injury  to  the  defendant  by  aiding  in  his  conviction,  it  could  not  be  ex|>eetr(l 
that  he  would  produce  it  in  response  to  the  notice.  It  is  therefore  difficult  to  (lorceive 
what  benefit  could  result,  either  to  the  State  or  to  the  defendant,  from  the  giving  of  axxeU 
notice ;  while  to  the  defendant  it  it  liable  to  work  a  positive  injury,  by  producing  an  un- 
favorable impression  against  him  in  the  mind*  of  the  jury  upon  his  refusal  to  produce  it 
after  notice." 

It  seems  settled,  therefore,  that  on  a  charge  of  larceny  or  of  forgery  nn 
express  notice  is  necessary ;  and  the  principle  would  also  extend  to  other 
charges ;  but  the  nature  of  the  charge  will  determine  the  application  of  the 
principle.*  When,  however,  the  writings  to  be  offered  are  not  the  subjects  of 
the  very  criminal  charge  —  as  when  similar  counterfeits  are  offered  to  evi- 
dence  intent  — ,  the  present  doctrine  will  not  avail  to  dispense  with  notice ; 
and  the  further  question  will  then  arise  whether  such  documentr  need  Le  pro- 


*  Enqimd:  1830,  R.  t>.  Haworth,  4  C.  &  P. 
3i4,  256  (forgery  uf  a  deed ;  the  defendant  had 
since  destroyed  it;  notice  not  required);  1853, 
K.  r.  Kitson,  6  Cox  Cr.  1S9  (aniou  with  intent 
to  defraud  the  insurer;  notice  t<>  produce  the 
policy  required) ;  1867,  R.  d.  Elworthy,  10  id. 
S<9,  582  (petjnr^v  iu  stating  that  there  was  no 
draft  of  a  certain  atatutory  declaration ;  notice 
required :  Littledale,  J. :  "The  exception  to  the 
rule  iH  when  the  other  party  is  by  the  proceed- 
ill);  itself  charged  with  the  potiiession  of  the 
document  Here  the  indiutment  does  not  charge 
the  defendant  with  the  possession  of  the  docu- 
ment, or  give  uoiii-e  that  it  [is]  meant  to  call  on 
him  to  produce  it  in  evidence  ) ;  United  Statn : 
18*5,  People  v.  Hust,49  Cal.  653  (embeulement ; 
to  prove  agreement  by  which  defendant  took 
charge  of  the  property,  umble,  noti(«  necessary  or 
other  accountiiiK  for  orik'inal) ;  1859,  Armitage 
r.  State.  13  Ind.  441  (indictment  for  possessing 
counterfeit  notes  with  intent;  notice  reonired; 
the  Court  proceeding  upon  analogy  to  civil  cases 
and  upon  the  erroneous  notion  that  notice  was 
always  required  in  livil  cases);  1861,  Williams 
V.  State,  16  id.  461  (larceny  of  pocket-book  with 
bank-notes;  same  ruling);  1865,  HcGiunis  v. 
8tate,  34  id.  500  (Urceny  of  treasury-note; 
distinguishing  the  case  of  forgery  ss  requiring 
greater  particularity,  and  not  passing  npon  the 
soundness  of  Armitage  v.  State,  it  is  held  that 
for  larceny  of  written  instruments  no  notice  is 
required  to  produce  the  writinn  that  are  the 
sabject  of  the  larceny ;  overruling  Williams  v. 
State;  see  qnotation  mpra);  1859,  State  v. 
Mayberry,  48  Me.  218,  339  (cooapuracy  by  false 


pretences  to  obtain  a  promiMory  note  and  chnrze 
of  having  obtained  possession  of  it ;  no  notiie  re- 
quired) ;  1889,  People  v.  Swetland,  77  Mich  5.1, 
57,  43  N.  W.  779  (forgery  of  mortgaRe-diit 
charge ;  notice  not  necessa  ',  provided  defend- 
ant's possession  is  shown  ;  as  it  wan  not  liere) ; 
1893,  State  v.  Flanders,  118  Mo.  227,  2.17.  23 
8.  W.  1086  (obtaining  a  warranty  deed  liv  fal.«e 
pretences ;  notice  held  necessary ;  no  precedent 
cited;  1816,  People  v.  Holbrook,  13  John.  90, 
92  (larceny  of  bank-notes ;  notire  not  required, 
either  here  or  in  trover  for  such  thingii) ;  1887, 
State  V.  Wilkerson,  98  N.  C.  696,  "00,  3  ,S.  E. 
683  (false  pretences  in  obtaining  an  onler  for 
money;  express  notice  not  reqnireil) ;  1808, 
Com.  V.  Messinser,  I  Binn.  373,  274,  278,  282 
(larceny  of  a  bill ;  express  notice  unnei'en.tarv ; 
also  pnt  npon  tiie  ground  that  the  S'  u-ed'a 
possession  w  not  to  be  presumed):  18ii,  U.  .S. 
V.  Doebler,  1  Baldw.  519,  523  (forgery;  a  letter 
by  defendant  to  an  accomplice,  asking  for  more 
of  the  forged  notes;  notice  not  neceiwary,  lie- 
cause  the  defendant  by  implication  liad  nnlii-o 
"that  the  passing  of  other  siniilnr  nutrtt  will 
be  brought  into  question  ") ;  19ai,  M'Knight  r. 
U.  S.,  —CCA.—  ,  122  Fed.  926  (im  notice 
necet(,«  ;  for  a  document  criminating  ami 
privileged). 

For  the  further  bearing  of  the  pricilfiit  againtt 
ulf-erimination  by  production,  see  ^>o.«/,  §  1 209. 
For  its  bearing  as  making  a  notice  improiier,  we 
po$t,  I  S373.  For  fravdulent  tu/i/irrssiun,  iie« 
post,  I  1907.  For  tUaling  as  equivalent  to  loa, 
see  oats,  f  ISOI. 
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at'l"  rS"^  '"  "  *"•  ''"^  "->»»»«'^"  -I  their  precise  terme  not 

(c)  It  would  Heem  that  at  a  aubtguent  trial  of  the  same  iwue.  no  new  notice 

need  be  gnren  for  a  mterial  document  formerly  produced  by  the  oZnr^ 

fura..rly  demanded  by  the  proponent  to  be  produced  by  the  oppSS^nr  f« 

§  1206.    ■ama:  Hu1«  of  HoUm  Satlaflad ;  (3^  Hotio.  «r  »««.-      a* 
time  early  in  tl.  1800s  it  came  often  to  be'  S  ed'Tnd  sl^^ir,  ju^ddX 
approved  that" nouce  to  produce  a  notice"  was  not  necessary  k.fJre  „si„« 

be  furnished  w.th  a  reason  based  on  convenience,  namely,  the  necessity  of 
.toppingsomewhere  m  the  chain  of  notices.'  Now  this  consideration  app^lie, 
mstnctnesstoonly  onekind  of  notice,  namely,  the  notice  to  produce.  tC 
mdeed.  the  chain  would  be  endless  if  once  begun;  but  it  would  not  be  soTn 
the  case  of  any  o  her  notice.  This  rule  of  thumb,  so  far  as  it  is  established 
mus  be  regarded  as  a  d.stinct  exception  ( post.  §  1207)  to  the  rule  requiring 
a  not^  to  produce.    But  beyond  the  above-named  instance  (notice  of  a  ZuZ 

l/F^fZltr^'l-^  'f  ''u^  '^'"''"^'^'"^  ""^P'  >"  ^  few  jurisdictions 
In  Engknd  the  ruhngs  Imve  been  in  great  conflict,  though  the  exception 
seems  also  to  have  included  the  cases  of  a  notice  of  a  bill's  diLnor  and  a  land- 
lords  mttee  to  quit.'  In  this  country,  the  phrase  that  "notice  to  produce  a 
notice  IS  unnecessary  "  has  often  been  used  in  this  broad  form.  Nevertheless 
apart  from  the  above  single  instance  (notice  to  produce  a  notice  to  produce),' 

I«M.  Umriion  r.  HnII»,  S  id.  156  (notice  to  a 
drawer  of  tlie  neceptor'n  iionpavment;  uoticc 
toprodnce  re.|nirwl);  im»9.  iViliwwn  v  riuwe. 
8  tamp  110  (attori.e.'»  l.ill;  „„tice  renuireii. 
per  lA>rUKUenhorongli.  though  he  ccmceded  the 
contrarj-  for  the  coae  of  a  notice  to  <<oit) :  181 1 
ArkUnd  V.  I'earce.ih  599,  601  (noti.'e  of  a  hill'; 
di.h..,,or ;  per  LeBlanc,  J.,  no  notice  leouired); 
18  5,  Kol*rU  ».  Bradi-haw.  l  Stark.  28  (Lo/d 
Ellen lK)R,i.gh.  C.  J.,  required  no  uotioe  for  a 
ctter  telling  of  a   biH'g  dishonor.  t«c«n.^  it 

wm  in  the  nature  of  a  notice  ") ;  1817,  Grove 
r.  «are,  2  id.  174  (notice  to  a  «aretv  of  default 
by  the  principal;  Urd    ElleiiliorouBh  held  it 

not  properly   a  mere  notice,"  and   required 

B.  &  B.  288,  hy  the  C.  I'.,  coimulting  the  K  B 
!."in"'",'i!JE  "?«"«'?  tor  notice  of  dishonor  of  a 
bill);  1827,  Lanauje  v.  Palmer,  M.  &  M  31 
(notice  of  dishonor;  notice  required.  hecnuM 
the  bills  were  not  those  Micd  on);  1827  Collinir 
V.  rreweek,  6  B.  4  C.  ,194  (notice  not  necewarr 
for  a  notice,  "  m,  a  notice  to  quit,  or  a  notice  of 
the  dishonor  of  a  bill  of  exchange  ";  here,  an 
ottornevi.  bill  delivered  a-cordiiig  to  law  one 
month  lieforehand,  wag  held  •'suhiitaiitiallv  in 
the  nature  of  a  notice"  of  the  amount  clalnied 
and  of  his  intention  to  sue  unless  paid) ;  iai5 
Rwain  V  Lewis,  3  C.  M.  &  K.  261  by  all  the 
Judges  (notice  not  necessary  for  notice  of  dia- 
Jionor;  approving  Kine  v.  Beaumont). 


*  Ciises  cited  ro$l,  g  1249. 

•  18.^1,  K.  K  Robinson,  &  Cox  Or,  183  (notice 
served  for  the  trial  at  a  Arst  session  or  terra, 
efficient  where  the  trial  was  postponed  to  a 
luter  term);  1812,  M'llowell  v.  Hall,  2  Bibh 
i;iO  612  (document  used  in  former  trial,  then 
withdrawn  from  the  file  on  Court  order;  notice 
attrml,  sufficient  on  the  facts).  Conlra:  1819 
knight  r.  Martin,  Gow  103  (after  a  nonsuit,  a 
new  notice  must  be  given  for  a  second  trial) 

, .  i  'f  *D  'i'lT'i'A'}"  '••'"'"''art  "•■  Slavmaker, 
14  S  &  R.  1,53  156  ("  Every  written  nl.tice  is, 
for  the  Iwst  of  all  reasons,  to  l>e  proved  by  a 
Uuplicite  original ;  for,  if  it  were  otherwise  the 
notice  to  produce  the  original  could  be  proved 
onlv  in  tlie  same  way  as  the  original  itself; 
.ind  thus  a  fresh  necesaitv  would  be  constantly 
nnsing  ad  in/imtum  to  prove  notice  of  the 
lireceding  notice ;  so  the  party  would  at  every 
step  lie  receding  instead  of  advancing") 

»  179.3,  Sliaw  1-.  Markham,  I'eake  165  (a 
letter  notifying  of  the  dishonor  of  a  note; 
Kcnvon,  L.  0.  J.,  required  notice) ;  1796,  Ham- 
mond II.  l'l.-«nk,_ib.  note  (written  deiiiand  in 
trover;  l.<,rd  henyon  did  not  require  notice- 
11.1  rewon  given);  1796,  Gotlicb  ,-.  Dmivers,  1 
Ksp.  45S  (notice  to  take  away  a  crane  improperly 
l'«ilt;  hyre,  L.  C.  J.,  required  no  notice,  but  not 
onthisground:  see;HM^§  124;));  ISOT.Surtees 
■■.Hnbbanl,4  id.  203  (notice  of  an  assignment 
of  a  ship  and  freight;  EUenborough,  L.  C,  J. 
reqmnid  no  notice,  but  umble  on  other  grounds) ; 
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most  CourU  from  time  to  time  recognixe  that  the  mm  of  a  notioa— .notic.!  t.) 
quit,  notice  of  ditthouor,  notice  of  iiuit,  and  the  like  —  it  to  be  governed  merely 
by  tlie  general  prbciple  expounded  in  the  preceding  Mction,  namely,  when- 
tlie  pleadings  by  implication  give  notice  to  produce  the  notice,  no  express  u.-. 
Uce  to  produce  it  is  necessary;  but  (fherwiae  it  is  required.    The  ruling-. 
to  be  sure,  are  by  no  means  harmonious,  and  often  fail  to  diaclose  the  prin- 
ciple relied  upon.*    Certain  otiier  principles,  however,  sometimes  appljcabli 
have  served  to  confuse  the  precedenU  on  this  point :  (a)  If  a  notice  is  luau. 
out  in  duplicate,  and  one  part  is  served  and  the  other  reuined.the  latter  may 
be  used,  as  a  duplicmU  orvfinal,  without  notice  to  produce  the  former;  souu- 
rulings  dispose  of  the  matter  on  this  principle  {poU,  §  1234).     (b)  If  at  tlit- 
same  time  nn  oral  notice  or  demand  was  uttered  and  a  written  one  ul.v. 
was  served,  the  oral  one  may  be  proved  without  accounting  for  the  writttn 


•  Alii.i  1857,  DumM  c.  Hniitcr,  .10  Al».  75 
(writtdi  ilvnmnd  anil  notice  precrileut  «<>  si-tiua 
fur  unlawful  ileMiuer;  mitice  rci|uire>l.  aiuca 
the  iit.itut«  made  the  demauil,  eti\.  »  pre- 
leqnUite) :  IMTtf,  Watmn  v.  Mtale,  63  iil.  19,  %\ 

(Dutice  i)f  notice  —  hew,  af^inst  trMprnwiua 

not  re<|uireil;  Um,  Kins  r.  liolling.  77  id.  »M, 
596  (treating  Duinai  ».  Hunter  aa  an  exieption 
to  the  eeiieral  rule  of  Watiun  r.  Sutel ;  \Wi\ 
Home  l*n>trrtioii  d.  Whidden.  Itti  id    wa.  li 
So.  567,  tuitUr  (letter  notifying  of  a  Ire  Ium; 
notice re<iiiired):  Aik.:  l8SI,Jone«r.  Robiomn. 
II    Ark    504,  511  (notice  to  indoner;  notice 
required)^  I'al.:  |g6«l,  Ix>mliar<lo  c.  KerKUon, 
15  Cal.  37S   (mluiiiK-claim   notice    piwtcil    liv 
plaintiff;  defendant,  in  offering  copv,  r«|nii«<l 
to  (five  notii-e  to  produce,  or  otherwiM  to  ac- 
count for  it);  C.  C,  P.  1872.  f  1938  (notice  not 
neceieary  "  where  the  writing  ie  it«elf  a  notice  "( ; 
1881.  (iethin  i'.  Walker,  59  id.  502,  506  (notice 
of  reaciiwion  of  contract;   notice  not  re<iuired, 
nnderf  1938) ;  />/..-  1848,  Jeffcmone  Oouowav, 
5  ilarringt.  16  (written  dnmaiid  for  good*:  notice 
ira>»»Mrv,  except  for  duplicate  unginal):  Oa.i 
1871,   Frank   v.   IxMigitreet,  44  (ta.    178,   187 
(notice  rei|uire<l  for  a  notice  of  rait);   1888, 
Crawford   i'.    Iludge,  81    id.  7S8,  8  S.  E.  208 
(notice  rei|uirtxl  for  notice  to  ine ;  but  hete  not 
neceaearr  becauM)  of  the  latter'e  loae) ;   Ida. : 
Rer.  St.  1887,  $  5991  (like  Cal.  C.  C.  I'.  |  1938) ; 
///. ;  1872,  liiuwn  v.  Rooth.  66  111.  419  (notice  to 
•nietr :  notice  to  produce  notice,  not  nece»arv) ; 
1873,  Williania  t>.  Inn.  Co.,  68  id.  387,  390  (notice 
of  aaaewment ;  notice  to  produce  noti.'e,  not 
neceeiiary);  /«  .•  1886,  McLeuon  v.  K.  Co.,  69 
la.  320,  321,  28  N.  W.  619  (notice  of  injury ;  no 
notice  rei|uire<l);  A\..-  1828.   Tajrlor  v.  hank, 
7  T.  B.  M.  576,  578  (notice  for  notice  of  dia- 
hoMor,  not  roguired) ;  Aa. .-  1821,  Ahat  r.  Kion, 
9  Mart.  465,  467  (action  againat  indomer  of 
note,  alleging  notice  of  proteat ;    notice  n<it  re- 
quired) :  Milk. :  1845,  Falknerc.  Been,  2  Doug. 
117,   119  (notice  to  unit;  no  mitice  reiiuire<il; 
1885.    Loranger  v.  Jardine,  56  Mich.  518,  23 
N.  W.  20.1  (notice  by  wife  not  to  Mil  liiinor  to 
huaband;    notice    not    required);    Mo.:    iai5 
Huf;hea  o.  Hayi,  4  Mo.  209  (notice  of  aptieal; 
notice  not  required);  1874,  Barr  v.  Ammtrong, 
56  id.  577,  586  (nutica  to  cieditor  not  to  wll 
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to  Wife;  notice  not  required  fot  any  n.jti,vi 
.WnKrt. .-  C.  C.  V.  1895,  f  S2»  (like  Cj.  C.  C.   •' 
I  19.18);  \thr.;  1881,  Hawley  ».  Bobin«m   li 
Nebr.  415,  W,  16  N.  W   438  (notice  to  .,uii 
notice  uppwvutly  aoti«|aired|  here  the  piiM  r 
waj  dealru.ve<l) ;  .V.  //.  .•  1823,  Lesvitt  i..  Sim.., 
3  .V  H.  14,  15  (action  on  a  note  agaiunt  the 
indoner;  notice  to  prudace  the  notic*  of  u.iu- 
IMyment,not  required );  iV.  Y.:  1803,  Pevtuii ,. 
IliUlett,  1  (7ai.  363,  365.  S80  (notii-e  of  alian.l.)h 
ineiit  of  a  raaael  proved  orally i  ttuii  obwure) 
1805,  Tower  r.  Wilaou,  3  id.  174  (iK>tice  nerve,! 
proved  orally  i  no  reoaoa  given) ;  1816,  Jc,lin*,ii 
V.  Ilmght,  13  John.  470  (notice  of  diiihonor  of  4 
note,  proveil  by  copy,  on  the  principle  thil  "a 
notice  to  produce  a  paper  might  be  provel  l,v 
pai^>l");  N.  C:  1829,  Faribault  b.  Elv.  2  Iv,' 
67  (notice  of  diKhonor;  no  notice  ratiiiired   «p- 
pjnintlv  per  Hall.  J., becanae  it  wa«  aulH. i.iit  to 
•how  the  fact  of  poeting.  onder  the  law  of  tU- 
cane;  per  Toomer,  J.,  alio  becauM  the  iwii,,,, 
implied  a  notice);  1893,  McMilUii  c  Baxlev 
112  N.  C.  578,  586,  16  .H.  E.  845  (uoti.  e  of  .iil^ 
uutu.e    held    not  neceawtrv,   but  on    iiuiiroiK.r 
ground.);  Or..-  C.  C.  P.  1893.  i  759  (like  (Vl. 
C.  C.  P.  i  1938);  Pa.:  1826.  Eiwnhart  .•  .H|»,. 
maker,  14  8.  4  II.  153.  156  (notice  to  pr«lii,B 
any  written  notice  nnneceaairy ;  we  niiotmi.m 
npra) ;  1864,  Morrow  v.  Com.,  48  Pa.  305,  ;m 
("notice  to  pnxluce  a  notice  i«  unnece«s.irv"' 
here,  to  remove  a  fence);  U.  S.:  1813  I'n'.ler 
wood  B.  Hudiileiitone,  2  Cr.  C.  C.  76  (notii'e  „{ 
uote«   non-payment;    notice    required):    ims 
Bank  of  Waahiugton  v.  Knrti.  ib.  110  (»aiiie);' 
Link:  lev.  St.  1898, 1 .1401  (like  Cal.  C.  C.  P 
I    19.18);   !>..■    186.1.   Kutland  A   B.  R.  C.   ,. 
rhrall,  35  Vt.  M6,  547  ("  Thei*  ar<-  many  ..wet 
where  notices  given  during  the  pv-gre^n  of  a 
caune  — noticee  to  pnxlnce  papem  and  noti.n 
to  ()uit  — have  been  allowetl  to  lie  pnived  bj- 
copie*  and  in  aome  initancea  by  pande  eviileme, 
without  proof  of  notice  to  pro<lnce  the  oriKinalu"; 
but  thil  doe*  not  cover  "  notice*  eenntial  to  the 
cause  of  action."  as  here,  a  notice  of  aiweM- 
ment);  1894.  Waterman  v.  Davia,  66  |i|  8i.  «:, 
28  Atl.  M4  (notice  of  asieaament;  no  ii.itire 
required,  for  noticea  in  general ;  though  here  u 
nukuifuld  copy  was  offered). 
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S  1^1'/.   m»m»:  ase«ptleM   to   K«i«  af  watt^  ■    #*__ 
•npiwMtto.;  Rcc,rt.d  0..4.  wj,r   bL  <>"»<»•■»••   ft.-aiUMt 

(1)  On  the  principle  of  convenience  T'^SlT'*"  .?"*  **'  '^  "«.dlctli^ 
direct  excepUon  may  be  Zd^ZTnnT.i^'''  ""  '"'"""*'"8  '««^^°n.  • 

be  given ;  further  th.^tS the  e  '  u  1 1  ^T! ''  ""  ""*'''"  "'  '»•'»  »««> 
§  1206X  Mception  cnnot  be  properly  extended  (ante, 

virtually  acta  aa  tl.e  opponeufa  L!^m  ?k     i^  "^  >*"""  <**"»  ^h"' 

ment of  notice;  becauaeElLpprew  ^^^^  !''°"l'*  f"'"^'  '"""  *''«  '«l"''«- 
the  only  object'of  „  notice  Sj    202,^^^^^^^  to  produce,  and 

nenfs  failure  to  produce  aoounu  to  .;^fu,a?     St.  1     T"""  "'"  "P'^ 
recognJMd.'  ^"*°'-    ^'""  exception  la  generally 

(3)  The  opponenfa  ahatnet  from  the  iuri^irH^^  „.  .u      u 
docuraenta  out  of  the  jurisdiction  dnlV.^!^'    '  ^''°  "^"'^  "'  ^''^ 
notice,  even  though  tl^^nltZr        '*""'  ^"'  '''^  "''^""•ty  '»' 
hand  .0  be  unlikfly  to  re?;:d'rpr:d:.ctioTr "  "'^"^  '-^ ''""-  »-'«- 

is ./  iS  nt\tuTforTh;trr "  e-^  ^rr  '^^'"•»*'  «'/-■-•-'- 

use,  ror  the  opponent  might  chooae  to  produce  without 

>  Ew^and:  }tm,  recdii  v.  Cook.  4  Kin  SS6 

iil'Htl.v  Mken  fmm  a  witaew  of  the  prciiH>n"nt 

q..r«l) ;  IMI.  Do.  r.  Ri„.  7  BinR.  m  ("om  b^ 
f  «««"i»5  .n,ti«l»d  b»  the  d.fe„,l.nf    Z.\l 

li<.l  S  19.18  (notice  not  necenMrr  "when it  hu 
U;™  WH.„,tf„||.r  obtained  or  ZhhHd  hy  thi 
Jdvrr^  p.rtr  ") ;  Ida.  Rer.  St.  1887,  }  J991  (nol 
n«««.irv  where  (he  writinR  "ha.  hin"ron« 
f«ll.v   *,thh..l,|   or   obtained   T  tl^^u*"^ 

(.i.f.nd,nt  ohuiniBg  from  the  pliiotiff  in  (\.urt 

If r?  on  aa  the  plaintiff'n ;  copy  allowed  with. 
""«  notice);  my  Bell  r.  HeSJneTin*.  An 
'iLt:-,  ""r'*l*'«""  ""'"'lied  and  deli»ei«l 
dMtructinn  by  opponent.  Kofficient);  Moot   C 

S;:i":r  Kr-r  'roprnent  'n^'c;*^ 

"J««;7  :  1*24,  Eore  v.  Wttman  3  Hawki 
*M  .1,3  («a,ed  per  Hall.  .f..  hut  not  d"*red 
th«  opponent-,  fraudulent  .nppre™io„  di,~„«i 

pwion  with  a  Tiew  of  lecret  ne  it,"  mmhl,  no 

M  7,".~r'v]'  I'^'lBjnk  Ariwn,  DndlS; 
M,  «5.  «iiiA/>'  (deetroyed  in  opponent'*  dohm^ 


»  by  a 
loloit 


HMi. .  t;.  ..,«rs7('ij^M-i-^ 
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«f  .o^V"^«s'  =,a.Xv.^ru  ^t^  tV. 

dei»nd.  on  tr?ai  Courte  diwretioB)  "^       ' 

(  "nipare  the  docirinc.  an  to  detention  b 

(..?  '*"'-,.*I<;A'l»>n  e  Spice  Co..  (4  Ga.  441 
(rule  applied  even  where  the  i>awrhelon«!rt 

muiip*  I-.  LindMr,  6S  id.  139  i4,i  («!. .  k-. 
...  .uch  ,■.«  notice-  to  the  local  artl*.*"'*^!' 
of  conme):  18«»,  Mi»onri  K  A  r  h  r^^" 
EUiot,  »  In.l.  T.  407.  51  s"  W.-  ,L  \t^^^l 

^?^/rg¥srrr8.:r,i",?„r:j,f- 

ff™%7Js^-rt&tt°^pa1 
h  m  „r,:;:2itsyh'"K''"'^°?'',  »•"  "'"^.rS-  ^ 

nim  or  received  bv  him  or  dnlv  mailed  tn  Ki..  i_ 
IK -•;;•  "•••0.  before  li^.Tn-illViS  JS 
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•zeroiaing  the  privilage,  and  until  notice  hu  been  given  it  ounot  \m  known 
whether  he  will  do  to.* 

(6)  Under  itatutory  provieiona  allowing  proof  of  a  rteonied  dttd  to  I- 
made  by  copy  when  the  original  is  "loet  or  out  of  the  power'  of  tlie  pr.,- 
ponent  (pott,  |  122r>),  the  preciae  wUtutory  conditiona  auffioe  to  allow  tli< 
nae  of  a  copy  without  notice,  even  though  the  opponent'a  poaaeMion  in  tli.- 
fact  which  puU  the  original  "  out  of  the  power "  of  the  proponent.* 

(6)  An  express  vaivtr  of  notice,  by  agreement  of  counsel  pro  litr,  .r 
otherwise,  aulfices  to  exempt  from  notice;  and  there  may  be  an  implifii 
waiver.* 

(7)  Where  an  agreement,  or  other  tronaaction,  turns  out  on  the  tt'stimony 
to  be  in  writing,  and  in  the  opiionent's  possession,  the  question  niny  aris.. 
whether  tiie  party  endeavoring  to  prove  it  may  do  so  without  having  jjiv.n 
notice  to  the  opponent.  This  in  truth  involves  the  principle  of  the  I'an.l 
Evidence  (InU'gmtion)  rule,  for  the  answer  depende  upon  the  inquiry  wIk. 
haa  the  burden  o/tlwmiy  the  agretmeut  to  be  in  writing  (pott,  §  2447). 

§  1208.  Same:  Prooednra  of  Wetloe:  Person.  Time,  and  Tenor.  (1)  As  to 
the  perton  notifiid,  the  question  arises  whether,  when  the  document  is  in  ilii- 
actual  custody  of  a  third  person  as  ogent  for  the  opponent,  notice  to  the  wjr,i 
only  suffices.  Here  it  would  seemtliat  such  a  notice  was  insufficient,  unli'.« 
it  appeared  that  the  agent  wo«  a  person  having  a  duty  to  conimuniL-iite  ili« 
notice  to  the  opponent,  and  this  will  usually  not  be  the  case  except  lor  oik; 
who  is  an  ogent  for  the  purposes  of  the  trial, *'.«.  an  attorney;  as  to  tlii^ 
particular  class  of  agents,  it  is  well  settled  that  notice  to  the  attorney  sufficis. 
But  this  situation  is  often  not  distinguished  in  the  rulings  from  another, 
namely,  the  case  of  notice  to  an  agent  for  the  trial,  i. «.  an  attorney,  win. 
ia  not  in  possession  of  the  document;  here  it  would  seem  that  the  pnnmr 
person  is  notified,  and  that  it  ia  merely  a  question  as  to  the  sufficient  tiuii; 
allowed  by  the  notice  for  getting  the  document  The  precedents  on  these 
two  situations  are  not  harmonious.'    A  notice  to  the  opponent  only  is  sutti- 


'  I  KM,  Bttc  V.  Klnwjr,  I  Cr.  M.  *  R.  38 

(refiual  to  prodace  on  ground  of  privile||«  iIum 
not  render  notire  unneveiNnrjr).  VcMira:  IR97, 
HUM  V.  McCanley,  17  Wa»h.  88,  49  Pac.  S31 
(the  rer|niremeat'ut  notice  not  to  be  aduuted 
"a*  an  iiirarinhle  rule  ";  here  checkn  were  hvld 
bjp  a  defendant  charf(eil  with  mine  pnhllc 
moneyii.  and  privilege  could  be  claimed  ;  notiue 
held  not  neceuartr). 

Compare  the  'raMa  in  which  notice  wai  in- 
plieti  from  the  nature  of  a  criminal  charge  {antt, 
{  1203) ;  thf^v  aunine  notice  of  tome  sort  to  be 
neceuary.  For  the  right  to  proit  Ik'  conlenit  of 
a  privileged  document,  xee  ima,  j|  1 309. 

♦  1866,  Bowman  v  Wettig.  .19  III.  416,  431 
(itatotorr  mode  uf  teiitifving  tliat  roonliMl  deed 
i«  not  in  offeror'*  power ;  notice  to  grantee  in 
poMeieion  of  original  ie  not  required) ;  1857, 
Gilbert  v.  Boyd,  25  Mo.  27  (under  the  statute, 
no  notice  to  an  opponent  in  poaneeaion  ii 
needed). 

■  1883,  Duringer  v.  Mawhioo,  83  lod.  495, 

1 


499  (agreement  by  coonael  that  all  lettcm  mate- 
rial would  be  produced  without  notice ;  notice 
not  needeil):  1853,  Dwinell  r.  IjirrHlire.  .1H  .Mr. 
464,  486  (a  volnntarv  offer  to  pnidiice  anltirrii ; 
1855,  Karmen'  A,  it.  Bank  v.  Loner;;.in,  31  M.i. 
48,  M  (the  pliiiiitifTwan  not  alloweil  tu  pnjve  in 
booka  by  depueition ;  the  defenilnnt  aluo  w;i< 
then  nut  allowed  to  prove  the  plaintiff'*  liook^  I  v 
depoiiition  withnnt  notice,  the  plaintiff':*  attdnpt 
to  prove  by  dep(wition  not  beini;  a  wnivrrl : 
1801,  JiU'kw'in  V.  Van  Slyck,  3  ('aineii  I".*  itlin 
opponent'!  admiaeion  of  a  document'K  exiatemc. 
on  croe»examination,  does  not  diKpenMi  with 
notice). 

*  England:  1773,  Attomev-Oeneral  •■  Ja- 
Merchant,  2  T.  U.  201.  note  ("the  rule  whiih 
hai  alwaya  been  followed  .  .  .  ia  that  nntii)'  tw 
givcB  to  the  attomev  or  agent  of  the  adver»' 
party  ")  ;  1789,  Cate*  v.  Winter,  3  id.  :«<(• 
(same;  notice  to  opponent  him!<elf  nut  necc"- 
•ary);  1795,  Read  r.  I'n»er,  I  I-.-'p  3I.X  ilf., 
Mmblt  (notice  to  agent,  inauflicieut,  un  Ihn 
1.33 
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etenteren  though  the  doeniMnt  is  not  in  hi.  actual  cnatodr  but  i.  held  for 
himby  a  third  per,«„  or  agent;  for  th.  party  from  whom  p^u«t„  U 

runlT'tri"!^^'"  ^  ■""'  **  ""'  ~"  '«•"»  "^  »-•»•«  »'  ^»>«  P">I>onent  for 

(2)  Tho  Hmto/naic  dependa  on  no  technical  c«i..ideration.  nor  fixed 

rule.;  the  q«„t.on  i,  merely  whether  the  time  allowed  w"  ^h  th.t  thi 

SThedTo/""^  "'  *""'  •""  ^  ''^^-  **•  -"^X  for  pro3"ult*  '^: 

notic  wMgiT.n  lu  r.Mon.bl.  tlm,  to  «;b'"1h.  Dl^nti^^  r-*^**!  "  ""''"'•  '" 
document  t  th.  tlm.  o(  th.  »rl.l";  /"IH  C  B     "  Wh.?.      ^T^'^.  "  ' '    '"'    - 

j-dtf..  .abject  of  oou'rM  to  eorrlSrbX  Cot?'  ^"'"""  ''  "-  '       ""^ 

The  matter  is  therefore  diatinctly  one  for  the  determinatio  ,     . 

Court,  for  .t  mu.t  depend  entirely  on  the  circum.tn^o?  Ih    n^r   vli 
numerous  ruhng,  on  the  aubject  ought  not  to  be  treated  a.  pre!  a.ntl  ■  • 


facia) ;  iai6,  Dot  v.  Grey,  I  Rtark  1S.1  (to  th. 
wife  »(  tb.  dercnduit'i  attora.r  ifa.  Blvht  b» 

FoardriDler,  M.  *  M.  334.  nou  (nutin  co  th. 

««h  ih.  .  li.nt  «t  .  dl.t»oc,  b.M  iMBfflelent)  i 

(•hoold  be  Kf^wl  on  the  Mtom.,) ;  IMS.  Byro. 
r.  Ilarver.  J  Moo  *  Hob.  «9  (nMici  to  2,  rttor* 
wir  11.4  in  tim.  to  rommunlcat.  with  th.  clLot. 
Wd  loaalHcientl  i  1848,  H.  v.  HuUm  S  Co« 
Cr,  434    436  (notic.   to  «.oro,y,  „fflcl.utK 


b».  SIO,  611  lootic*  to  an  inut,  held  ituulll- 
cient  on  th.  facta) ;  1880.  pHllipi  •-  LiXr 
«  id.  139  14.1  (notlr,  to  attoJnSJ  o  „S 
B.Dt  out  of  the  8ut..  KQlBcientl ;  Mia.  Annot 
Code.  I8tt».  «  223  (anj  no.ic';^"^  to  ui 
•wed,  to  b.  M  ralid  il  Mrved  on^„  ut°m^ 

7  wenrl.  216  jnotir.  to  th.  opponent',  acturner 
by  .nl.p»n,.  not  .nnkient  ai  notice  for  d" ^ 
manu  In  the  party  .  own  cn.tody) ;  1837,  Hnt- 
^  ^^   Stwrn.    8    Vt.  326,   S3S   (op^wn, 

L!?„n,!?K"''  i^*  ""rt"  cannot  be  na^ 
to  follow  him  to  the  world',  end  "> 

•  I82J.  Taplin   ..     Attr,  3   Bin,.  164  (to  • 

St  ;:«sr5"'''^"'- -"«"-'" 

tZ  „nZ.^ti  f/*"""  '•'»•*  considered  «, 
tne  opponent .  poiaewion  at  al,  irreapMtive  of 
the  proper  method  of  notice  ""pwwve  or 

.«.  '*^'  **•'/  "■  Cole,  Wright  681  (notice  bv 
Wrtde.  the  following  cam.  compue  the 

1 


Ai.j«i,rf;    1803,   6inu  r    Kit.hei.  »  l.L 
notice  at  Nven  o'clock    th.   eveiin,    hjfor. 

In  coneequriice  of  the  notice");    18,10    U    !• 

h^dT.'i.Xf  t  ''•  ***  <"■'«  «•••  A  Ji.„'h;i.i: 

held  in.ufllcin.t :  a  reaaonable  time  before  the 

In  ufll.,,nt  on  th.  facU):  18.13,  Tri.t  f.  Joh„: 
•o  t,  1   Moo.  A  Rob.  2S8  (notice  .erTed  on  the 

th.  rf.r  i  ''""•<;"''••  '•'■  »«0  (notice  nerved  on 
tx  M^l't  "r.'  i*Vr.  '*£"'•  "••defend 
gL™  1*T?  ^""'  hnd  ii,.n8lcient);  18.16. 
oeorge  c.  Tlmnipeon,  4  I)ow  .  Pr.  656  (notice 
to  the  attorney  tllTdav  Iwfor.  the  A. .im  in 
•nfficient ;  ••  it  i.  pecnliarly  "qne.tion  for  ,h. 

riJ  lV?„  «-  "?  "■••."•»'!!«  P"»ion.toth; 
trial  U  in  general  niHcient";  bnt  here  to  the 
attorney  for  book,  in  the  client",  hand.,  held 
■wnfficienl) ;  1819.  Holt  v.  Micm,  9  C.  ftp  |81 
19S  (the  night  before,  inefficient)  j  1839,  Rturee 
V.  Bnch.nan.  10  A.  &  E.  598.  603  (••  in  fil 
ca*B«  depend*  on  circnm.unce.  ") ;  1 840,  Hnche. 

l"s;'*'/  "r'  .'T  S'SS'Ma  notice  JSfrM 
on  Snnday.  the  night  before  the  trial,  on  the 
attoriiey.  diMBiit  from  hi.  office,  held  inanffi. 
cient) ;  1840,  Kirkin  ,.  Edward.,  9  C.  ft  P ""s 
(.nfflclcntly  early,  on  the  facuj  William.".  J 
I  he  qneation  i.  whether  nnder  all  the  circnm- 

1840.  Gibbon.  V.  Powell,  ib  6,14  (notice  tlie  nicl,t 

m.r.^"""*°"'M'J'*"  "fficient,  the  d.5« 
m.nt  being  on.  which  h.  and  not  the  client 
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they  were  for  the  most  part  a  wasteful  expense  of  time  for  the  appellatt. 

Where  the  opponent  is  out  of  the  Juris'fiction,  it  would  seem  that  th..  timo 
af  notice  sliould  not  be  affected  by  this  fact,  since,  in  general,  for  the  .nr 
poses  of  u  trial,  a  party  must  himself  bear  the  risk  of  his  absence  from  the 
scene  -especially  as  in  the  present  instance  the  only  function  of  a  notia-  is 
to  make  it  clear  tiiat  tlie  proponent  is  reasonably  unable  to  obtain  the  .I.ku 
nient.  Where  only  the  do,'umenl  is  out  of  the  jurisdiction,  however  tV- 
reasonableness  of  the  time  of  notice  should  be  affected  by  this  circumsta.ic,. 
for  the  opponent,  being  otherwise  ready  for  trial,  might  be  equally  di.sp,K,.,i 
to  pro<luce  the  document  if  notified  in  time  to  obtain  it*    That  the  opp.,n,.nt 


would  hare);  1S4!,  Foater  v.  Pointer,  ih.  7IS 
(notice  the  day  before,  held  (ufflcient  where  it  ap- 
iieared  that  the  document  waa  deatrored ) ;  l»4l 
Moyd  r    Mo«t»n,  3   l)owl.  Pr.  !«.  a.  476,  4gd 
( I'arke,  B. :  ••  [the  principle  ie]  that  renNnnahle 
time  to  pnHlui-n  a  document  must  Iw  given"; 
here  the  defenilant  long  linew  that  the  docu- 
ment would  lie  wanted,  and  a  notice  tlie  day 
liefure  trial   wa.<(  hold   ■nlllripnt);    ISt.t     l-aw- 
rence  r.  Clark.  14  M.  &  W.  i.W  (notice  in  L.in- 
don  tlin  evening  liefore  a  .Middlnwx  trial,  not 
»nfflci»-nt);    IS4;,  .Sturm  i>.  Jeffreo,  S  C.  A  K. 
442  (Mince  the  notice  in  "for  genenil  conven- 
ience and  for  the  attainment  of  jnntice."  notice 
during  trial  sutflcna  if  practically  in  ample  time) ; 
IS49,  li.  r.  Mankina.  3  Cox  Cr.  434,  436  (the  day 
before  the  trial,  Kufltcient) ;  18.W,  K.  v.  Hanip 
6  id.   187,  lf>9  (notice  the  d.iy  before  the  trial 
to  tlie   [xinilon  agentii  of  the   conntrv   attor- 
ney,  aufficient) ;     18M,    R.    r.    Kitson.ih.    I»9 
(notice  the  day  before,  at  a  re«iilenci)   thirtr 
niilea   from   court,    inaufficient) ;    Om...    iseii 
Abel  ».  Light.  6  All.  N.  Ur.  423  (notice  on  the 
day  before  trial,  held  aufficient  on  the  facts); 
A/a.:  18S4,  Littleton  r.  Clayton,  77  Ala.  .^:I, 
574  C'a  rearanable  time,  — linffiriently  long  to 
enable  a  party  to  procure  and  produire  it  with- 
out due  iiiconreuinnce  ") ;  tW. .-  IS.'JS,  Hnrke  v 
T.  M.  W.  Co.,  18  Cal.  403,  407  ("a  queation 
of  dmcretion");  C.  C.  I'.  1S72,  |i  ism,  19.3^ 
I"  reawHialile  notice");  1898,  I'oopin  r.  Vaaalo 
120  id.  168,  M  l'.Hc   301  (oppoiieut'a  refusal  to 
proiluce  within  utitutory  time,  whether  that  in- 
terval in  nceiled  or  not;    aenmdarv   pn>of  al- 
loweil);  Voim.:  1889,  State  e.  Swift.  57  Conn 
.WS.  IS  All.  661  (notice  at  trial,  with  readinen 
to  give  time  for  prodiii    m;  oppinicnt  not  aak- 
iiig  time  nor  producing;  held  aumcieiit) ;  l/.iw  : 
1876,  It.  V  Leiiehan.  .'I  Haw.  714,  716  (the  trial 
(-ourt  determinea  reawnableneta) ;  Mi  ;    Rer 

^  "*'•  **  *'"•  *'*'■'  ("  n»*">»We  notice")  '; 
III.:  1842,  Camming*  i>.  McKinnev,  5  III.  57 
(diaeration  of  the  tmil  Court);  1861,  Warner 
r.  Campbell,  26  id.  282,  288  (two  daya  l«fore 
trial,  aufficient  on  the  facta) ;  la.:  I8S9  (ireen- 
ough  0.  Shelden.  9  la.  im.  506  (••  rea«inalde 
'■•ne") ;  IS98,  BriKk  c.  Ina.  Co,  106  id  .10,  7S 
N.  W.  683  (trial  Court'*  diacretion) ;  /m.  :  1844 
1 1  ill*  P.  Jacolw,  7  Kob  406,  413  (notice  unffl^ 
cient  on  the  fiicU);  1849,  I'lympton  «.  Vre*- 
ton,  4  La.  An.  360  (notice  at  the  trial,  nifflcient 
on  the  fact*);  He.:  1829,  Emaraon  «.  Fi»k,  6 
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Oreenl  200,  202.  206  (notice  on  the  flrat  .lav  „f 
the  trial,  the  upponent'a  leaidence  Ih iiig  a  f.w 
r<Kla  away,   held   inaufficient,  under  n  ml..  „f 
Conrt  rr<|niring  notice  before  the  trial!  •    )/,/  • 
18.16.  Divera  r.  Fulton,  8  (}.  &  ,1.  20i,  aof  '(ii.tiie 
to  the  attorney  two  daya  before  trial,  licM  auHi 
ciont  on  the  fact* ;  the  notira  miiat  I  c  ■•  n-t.,,!, 
able  in  point  of  time  ") ;  I852,(ilenM  1:  ll,,,',  p. 
3  M.I.  312,  320  (••  no  preciae  rule  can  I...  |..i,i 
down    ;    here  notice  juit  before  ilrawine  Hi.- 
jury  waa  held  inaufficient);  M,ch.:  IHHN  .lulii,, 
K.  Optical  Co.  V.  Treat,  72  .Mich.  .W9  40'  \   w 
912  (time  unreaaonable  on  the  facta) ;  .m',„„  '■ 
1866,  Winona  r.  Huff,  II  Minn.  119,  laa  (-,1,.; 
peiida  upon  the  rircumatance*  in  eai'h  c:u<i.  uml 
wa  preliminary  matter  aildroa*e<l  to  thi'  iu  I.' 
mentof  the  (Jonrt");  Mmt. :  C.  V.  V.  5  .^7.) 
("reaminnlile  notice");   yev.:  Gen.  Si    isVi 
f  3449  ("reaaonahle  notice");    Or.:  C.  ('    1' 
I   759   ("reaaonahle   notira");    .S.    f  '.    i<,„|' 
Worth  »,  Norton,  60  S.  C.  293,  38  .S.  K.  lio.'.  (uv,', 
h.mr.i  notice  for  a  docum«nt  in  another  .  ..nnrv 
held  inaufficient):  Tenn. :  1808.  Kimlile  r  .l.,«lii,' 
1  <  Ivert  379  (•'  lewmable  notice  ") ;  1872.  Unrkc 
r.  .Shelhv,  9  lleiik.  175,  177  (notice  given  in  the 
pl<«,  aufficient);  l/lnh:  Hey.  St.  1898.  Jij  .1401 
3410  ("  reaaonahle  notice"). 

»  The  ruling*  do  not  alway*  make  ilil.  .1!. 
tinctton,  and  are  not    harmonious :  /■'«.//.!.../  ■ 
1824,  Drabble  r.  Donner,  Uv.  &  .Mo   47  (f..ur 
day*  iiolii«  to  a  peraon  domiciled  in  Demniirk 
but  pn.«ent  in  I,oii.lon.  the  ilocumeiit»  pn-<iiin' 
ably  lieiiig  in  Denmark,  held  anWrient)-  !«« 
Bryan  r.  Wag.talf,  S  C.  4  I'.  125,  127  (p.irtv 
aliroad,  notice  given  two  m<iiitha  befon. ;  Alihott, 
I-  J. :    "  I  think   that  a  peraon   Iciivini:  the 
country  and  putting  hi*  caao  into  the  handn  of 
hia  attorney   moat   lie  taken  to  leave   in    hJM 
attorney  *  hand*  paper*  material  to  the  i-.iuse : 
...  if  It  ware  not  ao,  a  man  might,  n«  a.Kiii  lu 
iiotice  of  trial  waa  giren,  set  *ail  for  the  K.ist 
Imlioa,  and  the  other  partv  muat  then  .Ichiy 
proceeiling  with   hi*  cauae' till   hia   nturn'); 
1810,  Hughe*  V.  Biidd.  8  Dowl.  I'r.  .115,  .117  (.1 
week'*  notice,  aerved  during  opponent's  iih.«eme 
in  the  North,  aufflcieiit);  1848.  Klirensp-rpr  c. 
Anderaim,  3   Kxch.  148,  1.M,  154  (party  lr..m 
India  notifleil  while  in  l><indim  bef.in'  the  trini , 
intimate<l   to   In   inaufficient) ;    f/'ii.(n/  .sy„/,«  ■ 
1862,  Buehnell  ».  Colonjr,  38  111.  204  (lett.r  in 
New  York ;  a  day  or  two'*  notice,  not  aiirti.ient) ; 
1889,  Mortluck  r.  Williaioi,  76  Hich.  568,  573, 
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luK^ause  it  is  intended  to  procure  theSmenTanJ  .T  '"'''^  P'"'"''*^'  •»» 
attain  it,  purpose  if  filed  with  the  othe"  Z^  "„  1"."  "TJ''^"'^  ^^ 
paHicularity  of  the  drKription  of  the  Z,,.^^^  ^  .  °"'"^-  N^"*'  '''« 
formal  tesU ;  it  is  enoug^h  i?  1  docuT^  H  T^  "''""''^  '^'^P""''  ""  "« 
could  be  readily  knownl^Vthe  opprent  Id^'S  "  ''^'^^'^^  that  it 
from  others:  ^         opponent  and  with  certainty  distinguished 

(.uZidtr«:.'-..^-,i':j^r;;^^^^^^^^^         "».  >«..  -iu  t..  the 

that  much  muat  depend  on  the  partfetjar  circum»U„t.  ^  u  "'""'"  ""«''*  »"  '=°"'*i"; 
«»  «Uted  on  the  notice  to  leaVe  no  doub  tthTtl  n.  .  ""^''  "T'  ••"'  "'"'«  •"""«»• 
particular  in.trument  would  be  called  for  the  „„«  P^'^  """'  »»ve  been  aware  the 
in  ^condary  evidence."  •  '  ""  "°""''  """"  »»«  conaidered  .ufficient  to  let 

§  1 209,   Same :  (e\  Faiiura  *»  b.  >■ 
It  has  already  beei  seen  ianu\^mnL7T.  T^'T  "-'^"-"o- 


i!?.i!"iii^!l'  f-  'T'?*  ^T  '•"'■'"  '»  »•«"''«'  State 

trj*^''  'ru^™"t  on  the  fa^t.)  '" 

•  18.11,  K.  V.  RobiDion,  5  Cox  (V  IM  f™  .I.. 

.W.n.l.nt  in  jail,  .nfflcfent ;   K  le,  J V "  The 

•runment  [againrt  it]  .  .  .  might   be  InrtM 

apphcable  f.  a  ewe,  where  the  nSice  wJ"„SI 

'  It  nlwavs  in  in  wntinjf,  and  is  w.  awumed 
to  « .«  the  preceding  c««,"(except  wheTgiven 

ht;.friiri7""'"  ■"'•  ^--""■'p  "•  ^ 

.iin  1.  &  r.  1,39  (••  nnt  cc  to  nrodani  Ixti.J 

Mjl  .„,«ffi..ient) :  IM7,  Jacob T^^Tm^^  i 
R-l..  M  (a  notice  to  p«„l„,.e  "iTM.I  eTert 

h,l.    Mi  m,^,?"..       •  ''*''  ""fic'ent  on  the 
K  bitw^J  thf  """?•  "?""  *"  l»«'n«>  •« 


Vol,  II. —2g 
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held  .nffioient);   1845,  Uw«„ce  v.  Clark    14 
.'w     1.    .  "•   "'''''   •ufflcient:   A  Hereon    «. 

IM9,  .State  V.  Locltwood.  5  BUckf    144  (ter™ 

665  (notice  to  n,o.lnoe  Jl  let!^,  "e."  rlrivS 
bond  alr«Ml.v  once  pr.Kluced  on  n  ™«,    .i    i' 

i^c:.'ii,/crVa;h^rfcS?H" 


I 


I 
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With  this  third  element,  as  compleUng  the  fact  upon  which  the  proponent  s 
excuse  rests,  we  are  now  concerned. 

(1)  (a)  Inquiring,  first,  what  situation  amounts  to  non-production  in  tl,. 
above  sense,  it  may  be  noted  that  if  the  opponent  produces  a  doi:u,u,.Mt 
which  the  proponent  claims  not  to  be  the  oru  denred,  the  latter  is  not  obli.-,,| 
to  accept  It  as  the  one  in  issue,  so  as  to  be  precluded  from  proving  otherwise 
the  contents  of  the  desired  document;'  for  the  opponent's  production  of  this 
one  alone  is  virtually  a  failure  to  produce  the  one  actuaUy  desired,  auU  tl.e 
proponent  has  thus  established  his  excuse  and  may  proceed  to  prove  other- 
wise the  terms  of  the  true  but  non-appai«nt  document. 

(6)  If  the  opponent  refuses  to  produce  because  of  a  p-ivilege  agaitu  ivlf 
xncnmi,Mtion,  is  this  refusal  insufficient,  for  the  purpose  of  establishii...  tl.,. 
proponent's  excuse  and  allowing  him  to  prove  the  terms  otherwise  ?  Bv  n. 
means;  for  it  is  still  a  refusal,  though  an  allowable  one,  and  the  proponents 
excuse  is  equally  established.  The  permission  to  the  proponent  to  nr... ve,| 
to  ostoblish  the  document's  terms  by  other  evidence  is  not  a  violation  of  the 
privilege,  for  the  privilege  {post,  §  2264)  is  merely  that  the  possessor  himself 
shall  not  furnish  criminating  evidence,  and  not  that  others  shall  not  throu-l, 
their  own  witnesses  do  so.*  Whether  an  unfavorable  inference  or  adniissio,, 
should  be  drawn  as  to  the  contents  from  the  claim  of  privilege  is  a  ditferent 
question  (2)o»<,  §§  2272. 2273).  *^         ^  " 

(2)  It  may  be  asked.  Why  should  the  opponent's  mere  failure  or  refusal  to 
produce,  in  a  case  where  he  is  not  protected  by  a  privilege,  suffice  to  establish 
the  proponent's  excuse,  namely,  his  inability  to  obtain  the  original  ?    Since 
such  an  inability  is  the  root-notion  which  allows  him  to  prove  the  document  s 
terras  otherwise  {anU,  §  1199).  how  can  he  claim  to  be  unable  since  bv  a 
tnll  ofdueovery,  or  m  more  modern  times  by  a  statutory  order  for  production 
he  could  compel  the  production?    It  is  perfectly  settled  that  this  extreme 
step  IS  not  required  of  him;«  and  the  reasons  seem,  to  be  sound  namely 
hrst,  that  the  mconvenience  of  employing  an  equitable  bill  of  discovery  or 
even  a  statutory  order,  for  every  document  needed,  would  be  such  that  for 
practical  purposes  the  opponent's  mere  refusal  on  demand  puts  the  propo- 
nent m  the  position  of  being  unable  to  obtain  the  original,  and  secondly 
because  it  does  not  fairly  lie  in  the  mouth  of  an  opponent,  refusing  pr^-' 
duction  without  excuse  and  thus  himself  creating  the  dilemma,  to  insist 


»  1859  HiU  V.  TowMend,  24  Tex.  575,  580 
(party  held  out  bunnd  to  accept  ducnment 
teodered  by  opponent,  but  allowed  to  go  ou 
aiiil  prove  >H>ntent«  of  docomeDt  denind) ;  1898 
Helzer  «.  Helier,  187  Pa.  843,  41  Atl.  40  (plain- 
tiff had  offered  evidence  of  loiw  of  note,  and 
defendant  then  prmluceil  a  ducnmeiit  alleged  to 
be  the  note;  plaintiff  not  required  either  to 
accept  it  as  the  original  or  to  nabmit  it  to  her 
witnem  for  identiflcatiun). 

chant.  S  T.  R.  201    note  (••  But  it  i.  «ud  that      Inte,  JJ  1205 


•elf.  .  .  .  Bat  the  defendant,  LeMerchant,  ia  not 
compellable  to  produce  thote   letters   against 

ii"!"!' '  '"'  '••  '*  "*'''•  *"  "•'  punwhumit  at 
all  If  he  do  not,  bat  is  left  at  his  entire  lil*rtT 
either  to  do  it  or  not;  the  onlv  c<)iisi.r|Hprice 
most  lie  that  these  copiea  (which  must  he  Miom 
to  be  true  copies)  are  read  against  him  ") ;  18*9, 
H.  i».  Barker,  3  C.  &  H.  591,  593;  1897,  State  i. 
Boomer,  l«l  la.  106,  72  N.  W.  424. 

For  the  iwrrMi'(y  of  notice,  even  where  the 
privilege   would  protect  (Vom  production,  see 


r 


this  [general  rulej  does  not  hold  in  criminal  •  1852,HcT^in  e  Winchester  17  Mo  49  54 

ca-is,  ■!«««««,  the  con.«,„ence  of  it  would  b.  to      I8I(,  AUi«.de1 "  Co^r.  2  S.  '*  B  494   '      ' 


compel  a  man  to  prod 


consequence (     „ 

evidence  against  him- 
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rrur„r  *"'  '"^"''«^°«  ^'^  ^-P°-^'«  ^^^^  «,  in^m.  to  obtain 

refuses  to  produce  on  demand  he  is  iitLrlL    /LT.  ''PP«°«»>' »»  possession 
uisnt  in  orfer  to  contradict  the  other  ^anv'f  ^"'^^^^  '^'  '^°<="- 

This  is  in  one  sense  a  pioper  ~nX  for  -7"^^. "' ''"'*'"'' "^  "''  *^°'^'«°'«' 
fusal  may  also  be  regarded^s  a  iudil  L  "'  '*'"°' '  ^"'  ^''^  ""gi^^l  re- 
0/  the  correctness  of  the  L  paity  Widtrr^^^^^  "''""  ^^*'' §  2^««)- 
penalty  (and  sometimes  even  the  Ire  ser^i  'l  ''r""-  ^^>  '^^^  ^""^ 
provided  by  most  of  the  statutes  Xcreritr.!?::^'"'!;'  ^"^  '^^'^"'^>  « 
*/>*«<.,«  (post.  I  1858)  of  the  opZent's  doc  f^^/"  ''"™''*''^  ««''  •«- 
two  rules  are  independent.    (SmeTi  iA  "T^^  '^^°'«  t""*!'    But  the 

A^.^  «.».,„,.,s^.  of  dSL'ei^rd^era  rb^siT''  ^■'•^~" 

of  au  independent  principle  (ante,  §  291)  '  ^  consequence 

§  1211.    (3)  Detention  by  Third  P,r.«.n  •    ««-»  «• 

cuHe  for  non-production  was  one  of  the^arW  7v.  ^'''°"™"y.  tWs  ex- 
•the  doctrine  of  profert  (ante,  8  1177^  f  I!!  'n  ,^  established.  Under 
necessary  of  an  LtrumUt  d„Ji„«  LTth^:"  ^«"^«^  *^'  P>-°fert  was  not 
the  proponent  -hath  not  any  .eStroirthrrd.^:'  ttglTmr 


plied  to  a  dojf;  defendunt  not  'aUowe'd  to  n^      ij"""""({   rulings   illuntnite  their    n«e"  i'k'i^" 

n-.copy^Jmitted  br  WiJ  nhJ„°Vw  »..  *~  .'^ 
re<' 


Uri^T.lv"^^'""''  •«•'""*  »  Pfper  claim")- 

d-'r-F^'m^siJ^rtCU^-isyi- 

^■^IV'.!'.';  ««*'"■""";  the 


— ....g  w  pruuucB  an  orinnal,  not  uiowm  t« 

iMi  V  ■  "??''  "•  '•<"'»•»•'.  lis  Maw.  151- 
l^„i.  ■*•  "  Campbell,  131  id.  S68  (Td^; 
who  hat  .nppre««r  a  written  documant'^J 
refuMd  to  prodace  it  npoo  n<Sl«ii^T!!'  "" 
pelled  the  J^lvane  partftS  SSort  i^  ?"* 
evidence  the«of,  i.  no' SteT^J^fj^^J^ 
offer  pr»f  of  i',  conten  "'V^Mf?  mJ^^  *" 
..  School  Dirtrict.  39  MJnn  «9  Tl5^  w'".°^ 

furthe", the'elicUing rf tr^t'^'in^l™''?'^  '° 
t^mpi  to  pnnieh  one  par'y  byU  0"!^^  i  ."?  "■ 
~ry  to  „«or„  wh^'Zi  KL"|  to'hMi'J; 


were  01  •<]sed •   "fS^.  *  k    'n  "'  ""**  """e™ 
Vanirhan    Dver  977  „  7     /'•  ."'"'•    "tofte  r. 

manor  from  ihrUnT.^''ir.l"'« '^^'"  '"e 


-.— .  .wu,  I,.,  woo  waa  frrantee 


Ji37 


nnonT«.Lr'''nMe«*  ''^  ''":  '»  '"^™"^' 
Huntin^orTlnSS'i*"  Tb   '.TT^';.  '«»• 

'*•    '■    *•"»«»»".   '"/Tu);    1631.    Qnj   e. 


hjUm 
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fication  of  this  waa  also  established,  not  excusing  from  production  where  thp 
proponent  claimed  anything  in  the  right  uf  the  grantee  owning  the  dei-il.^ 
This  early  fonn  of  the  doctrine,  however,  does  not  serve  to  solve  the  mnjuritv 
uf  our  modern  cases,  because  since  the  rule  of  profert  applied  only  to  dix  u- 
lueuts  under  seal,  i.e.  chiefly  title-deeds  {ante,^  1177),  and  since  the  third 
]>erson  owning  them  wus  privileged  not  to  disclose  his  title-deeds  {pust. 
§  2211),  the  case  presented  was  the  clear  one  of  a  third  person  from  wliom 
production  could  not  be  compelled  by  any  process  of  law  {post,  §  121i{).  linr 
nowadays  the  greater  number  of  documents  are  of  a  sort  which  would  not  In; 
thus  privileged  under  a  subpoena  duets  tecum.  In  one  respect,  moreover,  tht 
rigor  of  the  older  rule  no  longer  obtains ;  for  the  modification  above-meiitioniMl, 
by  which  non-production  was  not  excused  in  a  case  uf  claim  of  right  umltr 
the  deed,  left  the  proponent  without  the  means  of  proving  a  document  whii  h 
it  was  legally  impossible  for  him  to  obtain,  —  a  result  everywhere  repudiated 
to-day,  although  certain  analogous  English  rulings  (pott,  §  1212)  may  lie  per- 
haps traced  to  the  tradition  of  this  older  notion. 

§  1212.  Bam*:  (a)  Person  wltUn  th«  Jailadiotion.  (1)  If  the  person  pds- 
sessing  the  document  is  by  reason  of  a  privilege  legally  not  compellable  to 
produce  it,  this  is  clearly  an  excuse  for  non-production : 

1848,  Pollock,  C.  B.,  in  Sayery.  Gloii$op,  2  Exch.  409, 410:  "  As  the  person  who  ha«  the 
legal  custody  of  the  register  is  not  by  law  compellable  to  produce  it,  the  party  who  ataiuls 
in  need  of  the  evidence  which  that  document  affords  is  not  to  suffer  from  its  abm^iee  at 
the  trial.  ...  If  in  point  of  law  you  cannot  compel  a  party  who  has  the  custody  uf  a 
document  to  produce  it,  there  u  the  same  reason  for  admitting  other  evidence  of  its  cou- 
tents  as  if  its  production  were  physically  impossible." 

The  only  argument  to  the  contrary  could  be  drawn  from  the  possibility  that 
the  privilege  would  not  be  exercised,  but  this  is  at  the  most  a  contiiigemv, 
and  the  ascertainment  of  the  fact  of  such  willingness  might  entail  too  iuu(  h 


Fieliler.  Cro.  Car.  209  (debt  on  bond  utiened 
liy  baiikrupt-cuinmiwioiien ;  profert  of  buud  nut 
requireil,  "  liecauw  he  conies  in  by  act  in  law, 
ana  hath  no  iiieaua  to  obtain  the  obligation  ") ; 
16.16,  Storkman  r.  Hampton,  ib.  441  (juMifica- 
tion  (or  treapiiM  under  a  liceoae  from  a  lemain- 
dernian ;  plea  held  guud.  "  without  nhowini;  the 
deed ;  fimt,  becaaae  the  deed  doth  nut  belong  to 
him.  .  .  .  and  he  hath  not  any  meanii  to  obtalu 
the  deed ;  and  it  uhould  be  minchieToua  tu  those 
who  claim  nnder  auch  a  deed  if  they  should  lo»e 
their  eHtatea  unleM  they  might  p'rodure  it ") : 
ante  KST,  Buller.  Nlai  Priaa,  252  ("Where  a 
peraon  in  an  utter  atraniter  to  a  dee<l,  there  In 
pleading  he  ia  not  compelled  to  ahew  it "). 

Thii  doctrine  ia,  in  the  earlier  caae^,  not 
always  to  be  dixtingainhed  from  that  of  collater- 
aineaa  iimi,  {  I2}2|. 

»  1611,  I»r.  l^-yaeld'i*  Com,  10  Co.  Rep  88a 
(jaatiflcation  in  trei<|)aiiH  aa  servant  of  a  leaiee 
for  yean  from  a  lesaec  for  life  hv  letters  patent 
from  the  queen ;  it  waa  argued'  that  "  the  fee 
remaina  in  the  leeaor  or  donor  to  whom  the  deed 
belongi  and  to  no  other,  and  therefore  he  ihail 
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not  be  compelled  to  ahew  the  flrst  deed";  hnt 
**  the  opinion  of  the  whole  Cunrt  was  ncairiMi  ilir 
plaintiff,  and  the  reason  wait  becaum  hi'  i«  |irivr 
m  the  estate  of  the  rent  and  claims  by  thi'  Hr<t 
grant;  .  .  in  many  cases  a  man  shall  not  iilrad 
a  deed  or  releaae  that  doth  not  lieloug  t<>  liim 
nor  can  have  an  action  to  recover,  without  ^llew 
ing  it ;  ...  so  the  lord  by  escheat  shall  not 
plead  a  releaae  made  to  the  disseisor  hv  the  ilis- 
seisee  withont  shewing  it ;  neither  shall  lie  in 
remainder  be  received  withont  shewin;;  the 
deed ;  and  yet  it  doth  not  belong:  to  hltn.  nor 
has  he  remedy  to  get  it.  .  .  .  [HntJ  thi're  im 
another  maxim  in  Taw,  that  where  a  iruin  in 
stranger  to  a  deed,  and  doth  neitlier  <  laiin  thn 
tliini;  comprised  in  the  grant  nor  anvlliiu;:  'Hit 
of  it,  nor  doth  anything  in  the  right  of  the 
grantee  aa  bailiff  or  servant,  then'  lie  shall  \:]i-mI 
tlie  patent  or  deed  withont  shewini;  it ") ;  I7.'is, 
Titley  v.  Foxall,  Willea  688  (justification  nf  Lat- 
tery nnder  process  of  a  Court  erected  by  lericrs 
patent ;  profert  of  letters  not  requin-d,  liecanw 
the  defendant  was  a  stranger  not  claiming  under 
them). 
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inconvenience.    The  orthodox  doctrine  is  that  where  a  privilege  applies  other 
evidence  of  contenU  may  be  given.'  *   ''I'piits,  otUer 

(2)  It  i8  al«o  often  said  that  where  the  third  person  is  hostile  and  fraudu 

(3)  Where  neither  of  the  above  situations  exists,  and  the  case  is  an  ordi 

exists .  whether  the  co.np„isorr;rer:fr':t:M  ^ ^^^^ 

;t  1  r 'i^  ^H  r""  f '■"  '"""•  ^  ""'"'"'  "^  C«"'t«  -e-  totldo^n  tl' 
hxed  rule  that  a  subpcena  is  necessary ; «  direct  decisions  to  the  contZ  «^ 
rare.*    The  greater  numlwr  nf  mii^^o  „; j  ^   ..       ,      ^  contraiy  an> 


in='  r!".°.' •«"«-  rr»«  "■"-."™  r,  :r: 


have  been  based  on  the  circumstances  of  the  case  in  hand^ 


19S4,  Phelpii  V  I'rew,  3  E.  4  B.  WO.  4.I8 
here  an  attorney  refuw.1  to  pnnluce  in.,  eliei.fs 
titledwd,  hd.l  that  the  p.iiwil,ilitv  that  the 
client  If  caMeil  miKht  have  waived  the  privileee 
was  not  HOfflcient  to  prevent  the  offerinc  of  wc- 
onilary  evnien.e;  here  the  client  liad  viven 
order,  not  to  exhihit  the  deed;  "an  attorwv 
inav  ho  da  deed  for  a  ercat  mai.v  pcrwinn,"  and 
It  would  he  DiireaaonaTde  to  reipiirc  their  call- 
'"'■''''.!!*'•  '*•  "■  '*aiham.  .3  E  &  K.  658.  6«8 
(|K.rHdl,.r.,  "a  well<«tahli,hed  rule  of  law  " 

cased);  1806.  Hicliard»  ».  Stewart,  2  i>«y  ml 
m  :m.  3.18  (whether  the  privii;^*.!  i^J,m 
nmst  l«  Buhpoenaed;  deei«io„  not  ^-ivel,,  but 
»ri;innent8set.out);  1807.  Lynde  r.  Judd  .3  id 
49!t  (pHHluction  cxca»d.  if  privileged  person 
refu«»  to  p^«lace);  1808.  C.  S.  i-.  I'orter  ib 
m,  285  (iittendauce  must  be  compelled)  ■  189?' 
Mate  ,..  Unrham.  121  N.  C.  1546  28  SI'  26 
([inKlnction  excusc<l  of  document  in  hand's  of 
will-  claiming  privilegf;). 

•  1S45.   Itlevins    i:    Pope,   7    Ala,  ,371     1?^ 

iT"/"^"  """';  *'''"!l  "'•  defendant  had".i„ce 
KKon  to  the  maker,  who  hv  collusion  failed  to 
pnKlure  It  when  requeste.1;  pwluction  not  re- 
qmredlj  1817,  Stockdale  ..  iLant.  4  Mart  1^ 
564, 56,    o  .ponent'.  vendor  retaining  claimant's 
h  11  of  sale  i.v  collusion ;  production  not  re.,nired 
though -Martin,  J.,  dL-no  .nhpo-na  iSd 
been  issued.;  1862.  Grime,  r.   Kimbill,  3  M. 
MS      If  a  (larty  is  deprived  of  the  pMsewion  of 
written  instrmnents  which  belong  tSlim.  by  the 
fnuidulcnt  representations  or  device,  of  Another 
person,  who  unjustly  detains  or  .wcretiv  disp.Me8 
of  them  so  that  they  cannot  l«  found"  or  r?l"^ 
Tn  ■•  unX^T^i*  prove.l  a.  if  l,«t) ;  1823,  Den 
1^  M  .Mlister.  7  N  J.  I,.  46.  48,  55  (a  deed  affect- 
'«K  the  opponent's  title  w»,  shown  to  bemmt 
1?^"  "'«,'•««*•  «f  •dversiries,  not  paS^ 
and  this  «NU  held  safficient) ;  I8I5,  (irav '    iw 
and  2  S.  4  it  2.,.  ,„  ,..  „,„•„  i,  hks  Sin  ii  tt 
hands  of  a  th.r>l  person,  who.  in  collusion  with 
he  «.lverse  party  or  with  a  view  of  screeni  e 


The  truth  is 

/„!,'  ''■'"'''"•f/  } "»•  K  >•  C-wlIeton,  8  T.  R,  236 
(where  t he  thml  person  ha.1  men  Iv  been  .^sked 
when  0,1   of  ,;»„,  „,„|  ,,„,!  „  ,i^.,,  -,  ^ 

notrtndit);  .834.  Whitford  '•.  I  „,i„,  ,0  Hi"'' 
39j(subpiena  necessary);  Cule,!  .Si„l....-  1835 
Cari  on  V.  I.itton.  4  Bl.ickf,  1  (subp„.na  nece«: 

I8.,0,  Beall  r.  Barclay,  10  B  Monr.  2til  262 
(mere  ,H,sse|w,on  by  a  ,«rs.,„  amenable  to'pro- 

14  Id.  60,  6.1  (p.wses»ion  by  a  tliird  person,  with 
J^ice  f.  pro,Iuce,  insufficient) ;  1827.  (..irdcre  ,■ 
I'.'k.  6  Mart.  n.  .387,  390  (receipt  tiv.n   bv 

aurmll  i«5?""i.-"'?  P""'r''''""-:  "Ubpouar..- 
quiiwl);    1827,  Krwin   c.    I'„rter.   ib.    16.;.    167 


nasi 


(similar;  Hubp<En»  re.|uired) ;  1845,  Chaiiliiin  r 
Bn»c,^.  5  Sm.  4  M.  ,!,h,  207  „„e«.  poAcssio  j 
l»  a  third  |M-n.on  insufficient,  since  the  nerson 
may  be  compelled  by  sul.p.ena  to  proilnce)  riSOS 
L.  h.  ,-.  Long,  I  Cr,  C.  ( ■  ;i7;i,  se«Me  (third  per- 
»>n  must  he  suinnnmed);  1822.  U  8  r  I  vni, 
2  id^. -109  (same);  1872,  Dickinson  r.  Clarte  -i 
W.  \  a  280.  282  (.I.Kument  in  hands  of  .„„  „iv'! 

c?.f.:  XTuZi)'"' "'"""« '"  "'^  '"*  ""•■"'"«'■■"  • 

l^,U  'f^^  ^  •  ^-  '■  f^^y^"'"'  6  I*<'t  352,  365 
iprn.iteers  commignion  lielongiiiE  to  C"  inn 
Inlity  to  hnd  C,  sufficient  on  tht  f;^ts ;  subprm. 
not  necessary).  ""opuiM 

»  [79.1.  Sniith  r.  Holebrook.  2  Root  45  (coun- 
terfeit note  taken  aii.l  kept  from  plaint  ff 
revenue-officer;    insufficient);    (Ja.    ("..Ic  ^89^ 
»5  57  (where  snbp,ena  d.  t.  is  emploved.  and 
party     1,  unable  thereby  to  procure. "  the  docn 
ment    other  evidence  is  allowable) ;  1879   Bos 
w,,rth    V.   Clark.   62   Ga.   2S6,  288   (servi'ce  of 
subpoena,  sufficient  ■„  trial  Court',  discretion 
1859,  (.reenoiigh  ,:  Shelden,  9  la.  503,  506  (wit- 
neM  s„l,pci,nae,l  an.l  pre«.nt  with  the  d.K-ument, 
but  no  demand  made  ;  evi,lence  of  content,  ex 
clnde,!);  IK7.5.  Hawkins  ,     Rice.  40  id.  435  (al 
Jignmcnt    eft  by  offeror  with  another  clerk  of 
Court.  heM  not  withont  offerors  c.mrol) ;  189<> 
Kuthven  v.  (  larke,   109  id    25    70  .v   w  41.' 
(docnments  testified  to  „.  de,«„iti,.n  of  inter 
veuor  s  agent ;  o-iginals  rcquircil  to  be  »couute,l 


n 
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I, 


I 


timt,  while  for  the  purposes  of  a  general  nUe,  it  is  better  to  require  the  pr.n 
cess  of  subixEna.  jet  in  tiie  discretion  of  the  trial  Court  the  failure  to  use  a 
suhpoena,  proviilt-d  n  ileinand  has  Inien  made,  may  not  Ihj  treated  as  fatal,  if  i„ 
view  of  the  nature  of  the  document,  the  residence  of  the  possessor  and  his 
relations  to  the  case,  the  risk  of  collusion,  and  other  circumstances,  the  s  r- 
yice  of  a  subixcna  would  have  been  an  unnecessary  effort.  If  the  document 
18  in  court,  a  suhpiena  would  of  course  be  unnecessary.*  If  after  service  ..f 
Bubptvna  the  possessor  is  recalcitrant  and  refuses  to  obey,  the  proiwneut 
nhould  be  excused  from  production." 

(4)  Wliere  the  desired  witness  possessing  the  document  is  himself  also  a 
parti;  to  the  cause,  on  the  side  of  the  proponent,  his  possession  is  of  course  iio 
excu.se  for  non-production* 

§  1213.  Same :  (6)  Person  without  th*  Jniladlotioii.  It  has  just  been  seen 
that  the  amenabihty  of  the  possessor  to  legal  process  should  not  invarinlilv 
and  absolutely  bar  the  proponent  from  proving  the  document's  contents  l.y 
other  evidence.  Conversely,  the  mere  fact  of  the  non-amenability  of  tli'e 
possessor  to  le-al  process  should  not  of  itself  excuse  non-production  Leiju 
process  cannot  avail  to  obtain  a  document  held  out  of  the  juiisdiction  •  but 
the  object  may  nevertheless  be  attained  by  a  request.  Four  i)ossii)le  forms 
of  effort  exist,  any  one  or  more  of  which  may  be  deemed  proper  by  a  Court 
before  excusing  for  non-pr.Kluction.  If  the  precise  whereabouts  of  the  docu- 
ment is  unknown,  search  may  be  made;  if  the  possessor  be  ascertained  he 
may  be  requested  to  appear  with  the  document;  or  he  may  be  requested  to 

not  bonnd  to  prodace  it.  .  .  .  [Thethinl  p«r»)n 
refuiie»,J  It  M  true,  at  hia  own  peril  j  bul  vi.n 
liave  DO  remedy  except  iif^lniit  him  "I ;  18.V)'  U 
r.  Unnfaethly,  2  K.  &  B.  940  ( Krie,  .1,  •  •Tli^ 
law  doex  nut  admit  the  disoliedipncc  of  a  jwrMpri 
served  with  a  xulipoena  diirm  i,rnm  .it  a  sulli- 
cient  exrnne  for  not  piving  primary  evidprni,.  ul 
the  rontentn  of  n  duruinent,  where  the  iH'r«,ii 
■erved  it  pniiiiihaMe  fur  hid  diaoheilioiin-') 
I8S2.  Karley  i,-.  (iraham.  9  V.  C.  Q  H.  4;i8  (,|,„u' 
inent  in  |>0K8e!<aiun  of  the  witneM  in  court,  hut 
illeBally  refanetl  to  be  produce*!;  .ni.v  n..t 
allowed;  "the  party  might  hare  tuueUt  his 
remedy  aeaiimt  the  witneaa") 

The  following  atatnte  aeema  not  to  he  in- 
tended  to  lay  down  a  rule  contrary  to  that  in 
the  text:  Pa,  St.  18»6,  I»am.  I,.  48.1,  §  3,  1".  i  I,. 
I'lg  Evid.  7  (after  nuhpiL-na  rf.  t.  re.]uirinK 
papera,  anil  refusal  to  prodncv,  folIowe<t  hv  im- 
pnnonment  ami  diacharge,  parol  evidern-e  of 
contenta  ia  admiaaiblel. 

•  1874,  Gini>«l  r.  Muilord,  46  Ind  I2.\  129 
(where  the  per<im  an  in  podxemion  wiw  the  pliiin- 
tiff  himaelf,  pnxluition  waa  rMjuireili,-  l«7!( 
McMakin  r.  Weaton,  64  i<l.  270,  274  ipartv  an- 
nexing a  copy  to  hia  deposition .-  exrliwiii||; 
1877,  Waterviile  r.  lluKhau.  18  Kaiia  47.-)  (,I,hu 
ment  in  another  coniitv  in  the  han<lH  of  cuiec.f 
the  plaintiffs  or  hia  attorney;  pro<lii«ii..ri  re- 
•luired).  Compare  the  case  of  the  op|.;iii(nt'i< 
IKXvieaaion  out  of  iKe  jurudictim  (uo4l,  S  1213, 
note). 


for) :  1824,  Eare  r,  Pittman,  S  Hawka  S64,  .170 
(a  will  traced  to  T.'a  handa ;  held,  that  T.  ahonld 
have  Iweti  aubpienaed  </«.•<»  (erum  or  inquiries 
bhould  have  linen  made  of  her,  before  t  he  iiifer- 
eiiee  of  colluaiun  or  auppreaaion  conld  >«  drawn  • 
llenderacin.  .1.  (liaa.) ;  183.1,  Clark  «.  Ungworth.' 
Wright  89  (not  .Icarl ;  1815.  Tilghma?,  C.  .1 
in  (Jriy  c.  Pentlaml,  2  S.  &  B.  a.1,  31  (••  It  will 
•Iwiivs  lie  a  i|ueatiou  whether  with  pniper  .-xer- 
tioMK  hi"  mijlit  not  liaye  hail  it  in  h:»  power  "1  • 
.S.  C.  St  1,S70,  C.  C.  H,  1902,  c.  12,  jj  419  (if  lui 
"original  pleading  or  paper"  ia  "  withheld  hv 
any  pTs  1 1."  the  Court  may  anthorize  u»e  of 
copvi ;  IH,-!!.  Williaina  »  Ward,  23  Vt.  ,16!t,  .•|7« 
(iiotili.Miioii  jMiKted  hyaelectmen;  not  presumni 
to  be  ill  pow.  r  of  piirtv  i|ueationing  village  offl- 
cei'a  aila. ;  IS97,  Newell  v.  Clupp,  97  Wia.  I0», 
7a  N.  W.  :tti7  (no  meaanrea  taken  to  obtain  the 
document;  pnidnction  not  diapenaed  with) 

'I'he  rnlc  for  Imh  {nnte,  §  1I94)  aoiiietiraca 
verge  <  rUiM'  upon  tiie  preaent  rule. 

•  IS47.  Doe  .>.  t;iifford,  2  C.  &  K  44S.  4SI 
(the  third  jM'rKon.  being  in  court  with  the  deed. 
declined  to  priMlni-o  it.  and  a  copy  wna  ailiniitt^d  ; 
otherw  i.ie,  if  the  ileed  had  not  been  there). 

^  Thia  ia  iinplieil  in  the  rulings  cited  tmimi 
note  3. 

The  following  mlinga  are  therefore  alwll^l. 
and  would  hnrdlv  be  followed  to-day:  ISt.'i 
Alilerwin.  H.,  in  .(eaua  College  r.  (Jibbt.  I  Y.  & 
C.  145,  156  (■•  Vou  conld  not  have  proved  it  li\ 
■econdary  evidence  unleu  the  document  Im  I 
b«en  in  the  poueaaioD  of  a  party  [i.e.  persimj 
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ff  1177-1282]  DETENTION  BY  THIRD  PERSON.  ,  ,,,, 

deliver  the  document  for  um  at  tha  »w.i         v     , 

with  .  copy  furnished  byh^  annexed  ™  1  No"  ^''^"^"'  ""'^  ^  »«ken 
could  be  required  as  a  fixed  rnU  n  ^  i  ^  °"®  "'  "°"  °'  ^^^  efforto 
fixed  requirlen.  The  ru  fn«  fauTnfo^th  ''""'"'  T™  "^  "''''«  »»y  -«=•> 
group,  the  Courts  requ?«  ff  an  e£  15?  ^"'"^  T^P""  ^"  »•>«  «"» 
dei^ndingmore  or  lei.  on  th    drculslt  T^rc ""  Tt'*''  [^  "«*"" 

^:s;^":^:'5h:  l;=^E^f  ^--^^" 

.ade.  the  .ere  fact  .u«cin.  tS^S L^l^llS  r"of  th^e^^etS 


»  England:  IMS.Borlev.WiMnun  10P..1. 
«47  (.  document  «m  S  th,  J»X"'i  J^S^'^' 
r  '^r/  *'■•  PJ^'ntiffi  agent,  in  ,  filS^t 
in  which  it  WM  «>g|P»t«lXt  thi.  docJm ,M 

the  holder  ud  wked  him  for  the  letter  in  obJ« 
to  LriBe  it  to  KnglMd.  not  .t.ti»g  ^i'  p„^' 
nor  ukiotr  the  holder  whether  hfwonlS  hS^ 
it  p.r»n.flT  i  the  holder  refued ;  held    h«  ?5 
n<«Mv.,l«bUi,y  wu  not  ,hown) ;  t  Wa  •  IM? 
Porter  .Hal,.  N.Br.,  23  Cm.  Sop  J6»   sVd 
(document  m   poMewion  of  C.  in  sjb.land-  iL? 
'^u"  '^«""***  'o  C.  and  to  other^ri,i, 
18,6  Londoner  1.  Stewwt,  S  Colo.  47,  50  (there 
.   be  jome  effort  to  obtain  the  00^08^ 
ff»od  opinion  by  Hallett,  C.  J.)  j  I8I2.  '„»„.: 
end  V.  Atwater.  5  DaT  S98   <■(!«  Vi^.l.     ,   *"•■ 
"Z  i!!'  W'i-'*-"'  -"' Aelfnt'r'The'te 

N  W  39/^h;  r"-  r  P'*""'  *«  '•  ■"■65 
«.  w.  397  (the  Court  intimated  that  it  n  u«t 

IH'X,  Shaw  ».  Huon,  lo  Kana.  184  189  io,L 
t«ct,n  third  per«,n-,  h«,d.T  Allioari  'prS-' 
.Inct.™  nwwan,.  if  nothing  further  i.  ,ho'^ 

;  .^J-  t'^^'i'*'  <*'"■'  '»  "•ighborinTsteie  • 
no  attempt  made  to  procure  itfeeconAre  evi' 
dence  excluded) ;  I89I,  Phillin.  ,•  r  s^  J' 
SocV.  120  Mich.  148  79  nTi  ,1^     "*''^^- 

I8«S,  Wood  !>.  (Sullen,  13  Minn.  394.™6  ISeL' 
l.T'nT:'  ^^  '»'^"  "PPOMnt.  out  of  ?h.  & 
cn«  .V')  M^Ti^^f,'"*""  effort  to?^ 
?™n™  1'       .*'  ''"'.*  "■  •^'mer.  5  Mo.  403  417 

.h.VTfcfT^  excluded  becaum  it  d  d  not  appear 
^  the  Uw  of  Louisiana  made  them  oK 
record.;  apparently  nnioDnd);  1862.  FarrellB 
flr.nnan,32  id.  828, 3.13  (lette™  add«^«d  b»  F 
^.  hui  father  in  Ireland    evidence  oTiSreh  or 

<i3,  ,98  (the  mere  residence  of  the  dannait.^ 
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£r  o^^'nal-retnS  To  ^^t,^  f^. 
*"«»?»  «°  •  P«"on  in  Germany ;  lu«  mn«t  for 

IS9,  184  (a  printed  placard  posted  on  a  wall  in 
«  n.  11.  283,  291  (French  official  marriaiT<t.n..TiiZ 

sV-  IsmTs??"  "*  p-^'.-'-d) "  wTp.Tr 

o«-  1889,  S  57  (on  comm  as ons  for  examin.. 
tions  taken  out  of  the  Province,  the  "  C^i  rf 
•""»?«<"  »^k»  of  origin.,!  entries"  mv  be 

reixinea  t^y  the  commissioner);  Ala.:  1831 
Scott  I-  Rivers.  1  Stew.  &  p.  19  22  (^teei» 
po.«««on  of  deed,  residing  on  of  tWtSti" 
S°§y '!?«!•'•?).;  '8-8.  Snuw  ..  Carr,61  AU: 
ln;i.nf  '?^"'"'?  ""™"e<l   "d  reiimed  to 

£nrB;nrn°.^"r«i^r!l?i„^^^^^ 

gJire'd^'TM!?t-f.T^fe^^^^^ 
Stota    : Ji    .  *""   "'   exchange    in   ai.oSer 

».;!i^"fe-do&^f{^ 

(letter,  in  a  foreign  coontr,- ;  prodnition  iol 

SuunL. •'"*'"»'  °'  telegram  in  adjacent 

iStl'l'^^o    "TT  ^•ir*"  •  '«»*•  Alabama 
r      .•''■  '"•  "•  *.*■'».  99  id.  474.  479   i.i  .«„  .41 

^""'"•;V7Vb  ""^''"'  -'o^-" .  cop.v'.^'eWedt  • 
iri'/k:^  •-?".'*!"»"  "■  Browning,  .il  Ark  364 
Jlil^I"'  1'r*;"  »  C°""»  »'  another  Sta^: 
10  472,  69  8.  W.  262  (letteti  in  poMtMJOD  of  • 


l^m^ 


J  :  fm 


i»i 


'H 

m. 


•  '"3  DOCUMENTARY  ORIGINALS.  [Chap.  XXXIX 

In   the  third  ^up.  the  effort  actually  made  ia  declared  to  be  aufficie,,, 
without  laying  down  any  rule  aa  to  iu  neceaaity.'    The  proper  practice  i.  !,', 


third  penon.  withoat  the  fliate;  prodactioa  not 
jyuuired);   Co/..-   Id56,  Oorduii  v.  SanioK   » 

o  •  *'  iP"P"  '"  ••»"''"  »'  I*"/  out  ft  th« 
Sliite.  Koffitieat) ;  1893,  ZeUerh»ch  ».  Allenbenr. 
»9.|J  S7,  73,  33  I'ac.  786  (latlen  inaiM  to  • 
mideiit  of    (irrmkny,   pnsaraed    beyond    the 


tion  •  books  m>r  be  prored  by  c.py  on  ten  lla, 
notice  of  Mch  Intention ;  except  hy  .  corpora 
tion  proving  iu  own  ecu);  Ok..-  1846.  I(,",|  t 
8t«e,  IS  ^'IJ.jm  (•  connterfelt  bluik-i„'te 

c.l    re. 


out  of   the   jariwiivtion ;   production 


8t.te,  .nd  thu.  ••  l.«;"j.nd,r-C:  cVPTlsS:     ^iired,  ;Ta. rkrmTi'u^'T:'{iZ  ^0  ^^2 

rert'iviihlf)- 
■•M,  H  All. 


"".^f^.?**  """•  l*«8):  t-Wii.;  1843,  Shepard 
v.  OiddinKH.  Sit  Conn.  182  (mere  fac-t  of  poMee- 
•lon  ont  of  the  juriadiction,  lufflcient);  Go.  ; 
1858,  (ioodwyii  v.  Qoodwyu,  ii  Ge.  203,  207 
(execution  on  Sle  ont  of  the  State ;  production 
not  required);  18.M,  Lnnday  ».  Thoma*.  26  id. 
537,  544  (in  poHeaeion  of  a  third  pemon  without 
the  State;  not  retjuired):  18'i9,  Wliite  i:  Cleiu- 
entii,  39  id.  232,  242  |  paper  Iwvond  the  jurisdic- 
:tion  and  not  in  the  power  of  proponent;  not 
required)  j  1871,  Krank  o.  I.,ongiitreet,  44  id.  178 
18?  (uotite  aerved  without  the  juriadiction; 
rBliii)t  objure);  1875,  Brown  -.  Oattio,  55  id. 
416,419  (deed  iu  another  State;  proponent  not 


reqiiireJ  to  try  mad  get  it) ;  1880,  Schaefet  v.  K.      77  m  495  459  14  s  w  aah  ia^^  i  • 

hoan,  81  fj.  91.  93.  6  S.  E    il.1  SZ,  i^..„!i      „"^''".5  'iL?/'^-.'*-  Z^" /•  D'l»<>rtli.  95  i.l  ,«; 


786  (reuorda  in  another  State,  not  reguin  I  i, 
be  produced);  «.  /.;  Gen.  L.  1896,  c  210  s  i„ 
(will  impounded  in  a  conrt  ont  of  the  Stai^  a,,,! 
not  there  probate.1.  provable  by  certified  cnv, 

"•  >9a  (diKumeut  ont  of  the  jurtiidicti,,!, 
prorable  withoat  notice  to  holder  to  phmIuci' 
Tex.:  1844,  Oiftou  v.  Lilley,  IS  Tex  l.io  m 
(the  last  custodian  reiided  in  another  State 
"It  wa* not  neceuary  to  call  on  him  by  i.u1iik.„  1 
d.  t.  or  otherwiae  ") ;  1888,  Veck  v.  rf.lt  71  i,l 
715.  717,  8  8.  \V.  743  (vendee  out  of  the  juri- 
diction ;  proof  of  inacceaeibilitv  of  hill  of  .»!,. 
or  of  demand,  nnneceaary);  1890,Fro«tii  W.,lf' 
77  id.  455,  459,  14  8.  W.  440  (deed  in  a  i,„t,.rv' 


hooii,  81  ij.  91,93,  6  8.  E.  913  (dee<l  beyond 
the  jnrisdictiun,  provable  by  copv) ;  1895,  Bow- 
deii  e.  .Vchor,  95  id.  243,  23  8.  E.'271  (document 
in  another  State;  copy  allowable);  1897,  Miller 
r.  McKiimon,  lO'l  id.  553,  29  8.  E.  467  (poHsea- 
■ion  of  third  person  beyond  jurisdiction;  pro- 
duction not  re<|uired);  ///.;  1854,  Mitchell  e 
Jacobs,  17  III  235  (lease  sent  to  California  with 
a  dejioaitiiiu ;  production  not  required) ;  Ind  ■ 
186tJ,  Thoin  I-.  Wilson,  25  Inrl.  370,  3T2  (paper 
owned  by  a  witness  living  abroad ;  copy  attached 
to  depo.-.ition,  sufficient) ;  1881,  Hall  ».  Bishop, 
78  id.  370,  371  (•'  under  the  control  of  a  witnen 
not  witliin  the  jurisdiction  " ;  copy  allowed) ; 
K'l. :  1838,  Lemon  i).  .Tohoaou,  6  Dana  399  (re^ 
moval  fntm  the  State  by  the  ponseeaor,  and  his 
death  abroad;   sufficient  on  the  facts);    1847 
Waller  r.  Cralle,  8  B.  Monr.  II,  14  (release  in 
the  hands  of  a  non-resident ;  sufficient) ;  Mick  ■ 
1888,^  Woods  i>.  Burke,  67  .Mich.  674.  676,  35 
N.  W .  798  (out  of  the  jurisdiction,  sufficient)  ■ 
1890,  Knickerbocker  i'.  Wilcox,  83  id.  201    47 
N.  W.  1 23  (bond  out  of  the  State ;  prodoctionnot 
require.l) ;  Minn. :  18H7,  Kleclier»f  r.  8<-hrader 
69  Minn.  136,  72  N.   W.  59  (contract  iu  Ger- 
man v;   production   not  recused       Mo.:   1845 
St.  Louis  K  Ins.  Co.  e>   Colten,  »  .Mo.  416,  439 
(agreement  in   Wistconsin ;    production   not   re- 
quired) ;  1848,  Uoliarils  .    .McLean,  8  Ired.  422 
524  (the  plaintiffs  slave  had  a  document  which 
the  defendant  wished  to  prove ;  that  the  slave 
had  escaped  to  another  State  was  held  sufficient, 
""£,"■"  ""^  •^'•ance  of  finding  it  in  hie  possession 
safflcient  to  require  an  attempt  to  get  it) ;  A'  //  • 
18.36,  Bornham  t:  Wood.  8  N".  H.  334,  337  (cor. 
poration  books  in  another  jurisdiction ;  produc- 


67  8.  W.  88  (contents  of  a  way  bill  in  K..i„a.; 
held  provable  by  deposition,  where  it  npii.  ar.-,! 
that  an  effort  to  obtain  the  original  would  hive 

been  unavailing) ;  U.  S. :  I873,Tjurton  .-.  Dn 

20  Wall.  125,  134  (copy  of  a  lost  depo«iti„i,  T.f  a 
witness  beyond  process,  receivable,  and  a  new 
taking  of  the  depoeition  not  neceaaarv;  ilwn- 
menu    in    the    possession   of    one  ■■rivinir  m 
another    State,"    provable,    "without    furtli.r 
showing,     hy  secondary  evidence) ;    17;   |,<-w 
Hayward   R.   Co.  v.  Unncklee,  30  Vt.  29   .Ti 
(letter  to  third  persons,  one  deceased,  the  oilier 
out  of  the  State;   production   not   reiiuircli 
1900,  Blaisdell  v.  Davis,  72  id.  29.1,  48  Atl  n 
tei»ble  (oriijinnl  ont  of  the  jurisdiction;  .-..nv' 
snfflcient);   V,,.:  1806,  Kitihugh  v.  l.o.,..  fi  ( /.il 
5,  10  (a  Liverpool  notary's  copy  of  an  macn-. 
sible  protest  by  a   London   notary,  exclii.l.ii ; 
tmUe,  the  rx>ndon  notary's  copy  ailniissihli )  ' 
»  1884,  McDonald  i:  Mnrrav,  4  Out.  .'..I'J,  .'.;o 
575  (document   refused  to  be  given   up  hv  a 
foreign   official;    production    excuaeil,   wiiliont 
showing  that  bv  the  foreign  law  it  was  irremov- 
able);  ia38,  .Monlecai  r.  Bell.  8  Port.  529,  .H.I 
(p<ieseesion  bv  one  out  of  the  State,  ainl  deniaud 
I<)r  It,  sulBcient  on  the  facts  1 :    iai9.  Swift  ; 
Fiuhogh,  9  id.   39,  53   (sanr:   depc»ition  of 
holder  need  not  be  Uken) ;  18*4.  Ueull  i-  I),  ir- 
in^  7  AU.  124,   126  (demand  <rf  noiiresi     i.t 
sufficient;  Uking  deposition,  here  e.iuivai.-it  to 
a  demand  I;    1849,  lioe  c.  Biggerm  6  (is    18H 
196  (not  decided);   1880,  Fisher  r    lireene  ir, 
111  94,  99  (power  of  attoruev  held  in  .New  Vork 
and  refused  to  be  given  up  by  hol(l.-r:  cm.v 
allowed) ;  1895,  Biillis  ,-.  Easton,  96  la.  .'.1.1,  H.". 
N.  W.  395  (sufficient    .  lere  the  posscwor  r..- 


tionexcusedl     V  7     iQ^iVmri.      r'  fr^u"''      ?'    V'  ^**  KnWcient    .  lere  the  po,w.«., 
toanon-re^dentnowdeceaMd;  copy'admitted, ;     ITco*:-   %^^i,T^W?t^:2:^, 


leave  the  matter  entirely  in  ♦!.«  i,.-j      ,    . 

effort  need  ever  be  re^Se^tJ  obL"  I  for^'"  ^'^i- "^""^  ""^P*  »»'«  no 
irremovable  by  the  fo«ign  law  (1^  l^  S^Vk"''  '°  °'  °«''''"  'l«="»ent 
18  a  public  one  in  another  jurisdktion  t»«  ?    ,7."'"'  »•»«»  the  document 

the  circumstances:  Production  would  be  impracticable  under 

of  bnngi^g  a  notioe  into  court."       ^  '  """  *"  '"•^  "P  »■"  '^^hold  for^e  pur^ 
dj«  of  i„j„y  „,  dUturbance  woS  .ufflr?, '       ,'°  ""  '*""  ■»«  '  "ighl 

The  .n.i  co.„-.  ,e«™™„„.  .hSr.ttiS'iSr:' '"■■"'"'-"«- 

V.  8.  Benevolent  Soc'y,  ISJ  Mich  188  M  V  nr 
Contra:    19(13    CeVISJlp/n"'''*    '"'    ™Pyl- 


Maiw  55  (deponent  out  <.f  .h«  r<  """"«".  109 
refune-l  to  annex  a  d^,mi.«  f  ""•"■"""ealth 
copy;  copvadrtteH..  ,«?nu^°'  "''•"'i  • 


copvT  «.py fitted)     IM3"'Th'''''  ""u"*"  » 

ind  «fu3"to'i*"'''  "•»»"'»"  in  Kan^     . J^  ''^ '"'''"'"""'^"'er  the  uri, 


.-^„, ,    ,c.j,    nrown   r.    Wood     lo    \t„    ... 

the  hand,  of  one  in  anS,  |L  ^'J!?'"'"' 
ed  to  Kire  it  im  ■  nwJiI.!:.:       °"'*  ^n"  >«• 


fuKd  to  gire  it  Jd"  i.'^i;;.,*""  °""  *''»  "• 

'""     £t?^r'^""«-'^4ir:'7' 

(letters  refused  tn  K-  »i..^  l'' 


rio1."'l,T,'!et-;e^  te"fUJ-  ^-  S-.-"*".  "' 
qa..li«n  left  nnde.?dj^  here  .h^h*'^  "  "P' 
oat  of  the  juri«Jiction).  iSrrBn^h    **«  *" 

P«per  to%r«Li„„'*^'V,"'  !"''?<»»«.  to  attach 
^!^JZTZ'  ^T^l  no,  required) ; 
ruad  •hippioK  book  o,.t  .rf  '     • '^-  *?'•  **'  ''»•'• 

miRht  he  ol.t^n«l'&".'K       .  l*"*?  'hereforc  .t 

in  The  ,uit,  irim^,/^?/"^  •>■'  ''if"'  P-oc*- 

•Oder  the  rule  of  «  Vim  '         ^"*  ^""  """f 
=  ruie  01  f  1199,  uHte:  1900,  PhUlipg  i 


«he  opponent  corn.. Jr?!***-  *"  Im'nute.  of 

183 

quired);  ,839   BL«hT''=  P"x'n"ion  not  re^ 
•  flel.1;    copv'^Xut^if  ^^  1?  ».P"'«  in 


■«  «"  the  tlUrt  per^n.^th. '™f!'fJ'.'V»«.K»«n     Manle.   B.   (an'  in«rip«on\?a^i"„,'f;,'''i'. 

"  •*".«  removable,  it  wht  to  h^r^.?^*' 
duced");  1842    f™«.  _  f,.:  ,.    "■'^*  '*«»  priv 

offlce,  painted  on  a  hii?  T  '™  '."  «  ""i"' 
fl'  .  "S^?P.^Jctio^n^1"l8.t  5 ar""-' 
writi..«^'fiJ-^^tnT'wt^  /P:;^,-^^CB..a 
chalked  ou  u  wall-  hJh    ..  !  ■'  B-  "orda 

availability);    7m   fTrilf  r ""'l''*?  "/  "O"" 

-iKv'^tSiSS'~p- 

«^t';;SttSS' ^"r^^ 
^w^,n«.uu..:i:^a^Ji;?i;::rs^'!: 
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' 


I  1215.  (5)  IrrcmovAbto  JvdteUl  KMor«a;  OcMral  PriMipto  (SMordt, 
Fl>»ainf,  Dapoaltloaa,  WUla,  ate.;  •Utatory  ■■!•■).  The  reoord  of  a  court 
should  not  be  taken  away  from  its  place  of  custody  into  another  cnurt. 
Thii  irremovability  is  often  expressly  enacted  by  statute ;  but,  whether  it  i^ 
so  enacted  or  not,  the  principle  has  always  been  sanctioned  by  the  courtx  un 
grounds  of  policy.  The  removal  into  another  court  as  evidence  would  maki' 
it  impossible  for  the  time  being  for  others  to  use  the  records ;  there  would  l>i> 
a  serious  risk  of  loss ;  and  there  would  be  a  constant  additional  wear  nmi 
tear  upon  the  document  For  the  record  of  a  court  without  the  jurisdiction 
there  is  the  added  consideration  that  there  is  no  legal  means  of  obtttiniii;; 
the  document  For  these  reasons  it  is  well  settled  that  the  record  of  another 
court  may  be  proved  without  production : 

Anit  1730,  Chisf  Baron  OUbtrt,  EtMshm,  7:  "lUeords,  liaing  thn  prMStlsiitii  of  tlie 
dsnoMtrstioM  of  juttioe,  to  which  every  man  hu  a  oommon  right  to  have  r«ooiir«', 
cannot  be  tranRferrad  from  plae«  to  plaos  to  ttrre  a  private  purpose ;  and  therefore  they 
have  a  common  repository,  from  whence  they  ought  not  to  be  removed  but  bj  the  au- 
thority of  dome  other  court ;  and  this  is  in  the  treasury  of  Westminiter.  And  thin  piece 
of  law  ia  plainly  agreeable  to  all  manner  of  reason  and  Justice;  for  if  one  man  nii^ht 
demand  a  record  to  serve  his  own  occasions,  by  the  same  reason  any  other  person  niii^lit 
demand  it;  but  both  could  not  possibly  poitsess  it  at  the  same  time  in  different  pl»M-a, 
and  therefore  it  must  bo  kept  in  one  oertain  place  in  oommon  for  them  both.  B.-Hi(l('<i, 
these  recnnls,  by  being  daily  removed,  would  be  in  great  danger  of  being  lost.  An<l 
consequently  it  is  on  all  hands  convenient  that  these  mouuments  of  juMticn  nhoiild  lie 
fixed  in  a  certain  place,  and  that  they  should  not  be  transferred  from  thence  but  b; 
public  authority  from  superior  Justice.  The  copies  of  records  mnst  be  allowed  in  eri- 
dence,  for  .  .  .  the  rule  of  evidence  commands  no  farther  than  to  produce  the  best  that 
the  nature  of  the  thing  is  capable  of;  for  to  tie  men  up  to  the  original  that  is  fixed  to  a 
place,  and  cannot  be  had,  is  to  totally  dik.'..<rd  their  evidence,  ...  for  then  the  rules  of 
law  and  right  would  be  the  authors  of  injury,  which  is  the  highest  absurdity." 

1811,  JVo/(,  J.,  in  Tobin  v.  Seag,  2  Brev.  470  (receiving  an  office  copy  of  an  execution) : 
"  An  exemplification  is  all  that  a  party  can  obtain.  It  is  the  best  evidence  the  nature  of 
the  case  admits  of;  because  the  Courts  would  not  compel  the  clerks  of  courts  to  attend 
with  the  originals  upon  a  subpoena  i/uc«  lecum." 

1868,  Jognet,  J.,  in  BuUard  v.  Thovuu,  10  Gratt.  14,  18 :  "The  usual  mode  of  provini; 
the  record  of  another  court  is  by  the  production  of  a  certified  copy.  But  the  copy  in  not 
produced  in  such  cases  because  it  is  better  evidence  than  the  original ;  it  is  received  only 
on  the  ground  of  convenience,  as  a  substitute  for  the  original  record.  The  reception  of 
a  copy  avoids  the  inconvenience  of  removing  the  original  record  from  place  to  place."  < 

(a)  It  follows  that  a  writ,  pleading,  u;  the  like,  which  appertains  to  the 
trial  at  bar  in  the  same  court  and  will  bec^i  ae  a  part  of  the  record  in  the 
suit,  must  be  produced  or  accounted  for  like  any  other  document'    ("oii- 


prorsble  by  copy);  ISS9,  Stearas  r.  Doe,  IS 
Gray  483,  486  (oams  and  port  painted  un  the 
stern  of  a  vessel,  described  by  a  witness ;  present 
point  not  raised). 

*  Compare  the  anslogons  reasons  for  excus- 
ing the  non-piodnctioD  oi  official  docnments  in 
general,  iw*/,  {  1218. 

*  1807,  Bay  lev  p.  Wylie,  6  Esp.  8S  (a  recital 
in  a  dopo^itiun  of  the  commission  authorising  it. 


held  inadm'isibin ;  the  commiiwiion  requln-H); 
1880,  Baacnm  v.  George,  65  Ala  3J9.  266 
(execntioi,  etc.;  loss  required  to  he  nhniriii: 
18.S4,  Kmsst  B.  Napier,  15  Oa.  306, 308  (exeruiion 
in  the  Court  below;  production  held  nenwiirv. 
being  obtainable  by  application  to  that  Coti 
or  by  maiidamos  in  case  of  refuMil);  18!)'.  I  uly 
t.  Title  Co..  166  III.  336.  46  N.  E.  II 10  (oiil.i  thi 
record  allowable  to  prove  rules  of  court ;  I  ut  it 
1444 
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.mkUe*  ^  *"  '"'  "•  *'••  •'«"'»«•>  «»'  the  opponent  .nd  thus 

(»)  The  question  will  often  arise  whi.th-,  .  a^ 
/«r<o//A,^,.rforismeJy.rinSuIH  "''''' V"  '"«»'  ^''^''^  * 
.Imwn  from  the  other  Court^  Ana^1\^c!r'  "'""''  •""  »«  ^^f" 
uot  b.  produced,  .Ithough  in  «rictner^he  cS^Inirin' ?"", '^i'''''' ''«''» 
centrtl  custodian  of  records  for  all  Court.  .nT.T.Z  '\  *•"«••»<»  was  the 
permiMion  for  temporary  removal  wMbv*"!^'"?*'  *'""  ^Chancellor's 
af  davit,  it  was  thought.  w«  ^ot  a  JTA  '*'*!^"  obtainable.*  But  an 
though  this  would  hf rd  ;^  h  ;„C  a  thl  T"^ ."".'  T"  "*  P«^"<=«'» ' 
probated  in  the  Ecclesiwtical  Court  diJl.  ^^^  ^  "^^  "*  ''"J 

there,  becau«,  that  Court  had  no  wtltt  ^"T"  *  ?""  "'  »»»«  "«««« 
"f  land  (post.  8  1238).rd  theX.T^^''',^,^^  render  judgment  upon  a  will 
law  hke  any  other  d^umentTt J^  su^'"  ""''  ^  P'^""^""!  «  common 

by  eating  courts  with  Jurisdiaion  eqSrover:r7ar."'r^'^ '''" 
pennittmg  the  use  of  copies'    A  rf«j  „«r     j  •      .  "'  ""  '""'^a  ""d  by 


i»  »iB)rul»r  that  •  Coort  cannot  uk«  notlo.  „#  i. 
own  ralea) ;  1874.  CnmvT  H  JT.  »  o  ^  "'  ''■ 

*»♦.  »83    exnution  In  inoih.r  «»'«    .  i^ 
ou.nt«i  for,  copy  exclnd"^  '    "*  "" 

Ine  orthmlox  rule  nDnliiNl  ta  ni»i.j.  ^  •  /. 

Comb.  .117..    •wiknow.L  <;   "  •*■  '•  "•'"»• 

inferior  ™„„.  tod„;:p'*.;',i',',t,ri.  h.?'  'r 


?9::".V^.:ln"^'^rHH»«i? 


"a-'-E«S:S 


Hire,  bnt  the  oriirin.l  »?..■"„.'??'  ".'• 


th"  "«  «.V„l.r""""'°'  <»»*"e<"nl,.  wl 
»">1  thJ  for  a  ia3«    -k"""""»  '*  """• 


h  rf^,.  the  <:z^z.j!,r^'~°i! "  "-"""i 

» i^o."^  •^•^-•'^"  -  re 

'■  Arab™,.  iB'i  C  M.  .,i«"?i.""'  ^'"' 
i«  Mortimer  r  M'P.^u'  '  !*°;/»"°R»'.  C.  B.. 

Cforraerrthe^t^i^niSnt*'-  *  ^-  "•  «« 

•'kMlf);  1830  Wln^S       i  occMion  led  to 

"  (ori^  of  .  C&' "^  Dunh.m,  5  W.nd. 

guuu  oi  ,  Ltancery  decree,  etc.,  need  not 

1445 


>.    .         "*™  °"  •"«  Ble  for  thi 

£of « cipy  „?[hi  air<:f  iMziS; 
g3oVT«^;'ctiri;f«;„L'::?iF5: 


|X;p^,^-"K?deV.n'r.tn^^^ 
ISM   NewMRi  0.  Holeeapple.  101  Alt  Mi  mi" 


MKWXfflrr  RBOtUTION  TBT  CHART 

(ANSI  ond  ISO  TEST  CHART  No.  2) 


^  TIPPLED  IN/HGE    he 

^^^  1653  Eost  Uoin  Str«*t 

^S^=  Rochttttr.   Nm  York         14609       USA 

^^S  (?16)  482  -  OMO  -  Phor>« 

^^B  (716)  2S8-S989-F<]>( 
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of  proof  was  regarded  as  a  part  of  the  record,  temporarily  at  least;'  tin 
question  depends  largely  on  the  nature  of  the  other  proceeding  and  of  tlp^ 
document.*  Statutes  often  provide  for  the  proof  by  copy  of  sundry  i/um- 
ments  required  to  be  filed  among  court  records.'" 

(c)  In  most  jurisdictions  statutes  have  exi)ressly  provided  that  the  ror- 
ords  of  courts  in  general  need  not  be  produced.  So  far  as  these  statuit  ■; 
brought  within  the  rule  certain  judicial  proceedings  (such  as  those  of  jus- 
tices of  the  peace),  they  may  have  served  to  make  more  certain  or  to  iim- 
plify  its  operation.  But  for  the  most  part  these  statutes  merely  declare,  us 
to  the  present  subject,  that  whicii  was  before  never  questioned;  and  tlitii 
principal  purpose  was  usually  to  amplify  the  rule  {post,  §  1681),  concern iii',' 
the  exception  to  the  Hearsay  rule  for  certified  copies  by  official  custodians 
of  documents." 

§  1216.  Same:  Exception  for  Nul  Tlel  Record  and  Perjury,  (a)  Whcri' 
the  plea  of  nul  tiel  record  was  interposed,  it  seems  to  have  been  originally 
the  practice  to  require  production  even  from  another  court;  the  produLtion 
being  obtained  through  Chancery  by  certiorari}    But  afterwards  it  came  to 

(orifrinal  must  be  accounted  for);  IS94.  Nice-      the  above  cases  are  merely  a  few  illustration*  "{ 
wander  v.  Xirewander,  151  id.  156,  161,  37  \.  K.      the  range  of  the  controversy. 
698  (same) ;    1824.  Franklin  r.  Crevon.   Ilnrp.  "  Tlie  following  Htatntea  include  only  tli.w 

Eq.  243,  249  (certified  copy  of   pnAinted   wdl,      in  which  the  iliH-nnient  is  treated  as  nut  a  put 
received,  the  Court  records'heing  Imrnt) ;  1850,      of  (lie  record  ami  is  rn/iiirtJ  lo  Ik  /in:  hi,-  .i  ,., 
■  ...  .  arroiinlfrl  /'<>■ :  many  other  statutes,  |ircni.|iii:; 

for  proof  by  copy  without  producing  tlieori^inul. 
arc  collected,  to  avoid  rejtetition.  /ww^  ii  in* I . 
Conn.  Ueu.  St.  1887,  S  450  (bond  filed  in  i'r..loii' 
Court;  if  lost,  a  certified  copv  is  adini>-ilili) . 
.Miss.  Annot.  Ca<le  1892.  §  1794  (in  airi..n  i.ri 
a  writing  filed   in  a  suit  liMught  tlicrei^n  m 


Wardlaw  i>.  Hammond,  9  Rich  4.54  (the  notice 
required  by  statute  must  ' .;  in  writing) ;  1859, 
Gourdin  i'.  Staggers,  1?  307  (statutory  notice 
held  insuflicient  in  tenoi  .  I860,  Sally  ».  (Juutcr, 
13  id.  72.  75  (certified  copy  of  domestic  probated 
will,  established  on  a  copy  of  will  pmbatcd  in 
another  State,  received) ;  "l848.  Weatherhead  B. 
Sewell,  9  Humph.  272,  283  (will  reciuired  to  lie      another  court,  a  certifie<l  copy  is  admissi 


proiluced,  on  suggestion  of  fraud,  etc.) ;  1886, 
Hickman  i:  Gilluin,  66  Tex.  314,  315,  I  S.  W. 
339  (original  not  required);  1889,  Uio  Granile 
&  K.  P.  T{.  Co.  ».  Bank,  72  id.  467, 10  S.  W.  563 
(same);  1826,  Dickinson  v  M'Craw,  4  Rand. 
\5»,  160  (statute  applied;  copy  sufiicicnt). 
•  Ante  1767,  Huller,  Nisi  I'tius,  253  (where  a 


if  execution  is  denied  by  plea,  the  clerk  ii.i\iii;; 
ciistodv  must  attend  with  the  origiinill :  N.  li 
Pull.  St.  1891.  c.  226,  §  9  (copy  of  rcconli-l 
depositifin  in  ft^rpftiutm,  usable  if  the  original 
is  "  lost  or  out  of  the  possession  and  contrni  "  of 
the  party);  N.  C.  Code  188.3,  §  1.342  (writiiii'* 
recorded  or  filed  as   rcconls   in   anv  ii>iirt " 


deed  being  pleaded  '■is  tied  up  to  one  court, and  provable  by  keejier's  certified  copy  undir  sral, 

is  impossible  to  be  removed.  It  shall  be  pleaded  unless    the    Court    orders    production    cf    the 

in  another  without  shewing");  1593,  VVymark's  original);  Okl.   Stats,    1893,   §    158"    ((crtilied 

Case,  5  Co.  Uep.  75  ("If  a  deed  be  denied  iu  '       '    '      "   >!—:--   -^     '  :.  ir 


one  court,  by  which  it  remains  there,  this  deed 
rfiay  be  ple.aded  iu  another  court  without  shew- 
ing* it;  for  lex  non  coijit  fid  im/w.«('6iY/a"). 

*  1817,  Ilandley  it.  Fitzhugh,  I  A.  K.  Marsh. 
24  (document  unavailable  because  lodged  in  a 
court  of  law  in  another  suit;  whole  record  of 
that  suit  re(|uired  to  he  read,  to  show  the  reason 
for  non-production);  1849.  Davidson  r.  Daviil- 
son,  10  B.  Monr.  115  (...ard  fi'ed  in  another 
court  of  the  State;  original  re(inircd|;  1811, 
Miles  i>.  U'llara.  4  llinn.  108,  111  (judge's  notes 
arc  not  a  record,  and  must  be  produied) ;  1802, 
Fant  V.  McDaniel.  1  Brov.  173  (maliiions  pro.«c- 
ciition ;  original  indictment  need  not  be  pro- 
duced) ;  18;36,  .Mattocks  v.  Bellamy,  8  Vt.  463, 
4fi7  {liitliea.t  corpua  writ,  in  files  of  court,  prov- 
able by  copy). 

The  question  is  properly  one  of  the  nature  of 
a  record,  nut  of  any  principle  of  evidence,  and 


copy  by  clerk  of  district  court  of  iii'li<tiueiit. 
inbinnation,  or  liond  filed,  admissilile  ulieii 
original  is  "lost,  destroye<l,  or  stolon,  or  f  r 
anv  other  reason  cannot  be   prodiiccii   at  tliv 

trial");  R.  I.  Gen.  L.  1896,  c.  2'>0,  §  I'.l  (1 i 

filed  in  I'robate  Court,  proval.,0  liv  certilii  i 
copy  if  lost) ;  Tex.  Rev.  Civ.  Stats.  18'.).-|.  S  2:>U 
(in  a  suit  on  an  instrument  filed  in  airuthrr 
domi'.tic  court,  a  certified  copy  is  adniis^ibif; 
hut  on  aflidavic  denying  execution,  tlie  <lerk 
i'liall  attend  on  suhpieiia  with  the  ori^^iiiall 

'*  To  avoid  repetition  the  statutes  arc  rollii  tel 
past,  $  1681. 

*  1 726,  Gilbert.  F.vidence.  26  ("  It  is  retriibirly 
true  that  when  the  record  is  pleaded  and  iippeurn 
in  the  allegations,  it  must  he  tried  on  the  i>,-ui- 
nul  iiel  rerurd;  hut  where  the  issue  is  upon  fait, 
the  record  may  be  given  in  evidei  .c  [by  (ii[ivl 
to  support  that  fact.  When  the  issue  is  uul  '.•/ 
record,  the  record  must  be  brought,  ml  /»"> 
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;.,.lot  tl,e  MMKr  or  other  offl'S'n„;L,,rV''"'  '»=•""'  "" 
Authentication  (pos<,  §  2158).  "ivoivea  was  m  truth  that    of 

§  1217.  Same:  DtacrlmlnaUon.  (Docket.,  Certlfled  Cople.  etc)  m  T},„ 
question  Will  of  course  arise  whether  the  dockeUook.  MnLuJ  Ind 
such  documents,  may  constitute  the  record  instead  nf  t^o  • '""""'''  "'"^ 
the  judgment-roll;  this  involves  the  naturfof  a  ^.  r  .  °'°"  ^'^""'  °' 
not  a  question  of  the  law  of  evid.nr.p  K  f-  ,  ^  '^'?"*'  '*'°'"'^'  ^^''•'^''  " 
rule  (post  §  24oOW^7\  i    S-    ^'  ^"^'»^°1^««  '!'«  "  Parol  evidence" 

n,ent  and'elcufoi  u^o"n  whitXfotfdef  ^''t  rr*^".^  '""'^^  ^''^  ^"^"- 
l.e  produced  is  a  qu  stio?  .. -1  .<    i  V   ..'' '" '''°'' P'l'"^  ^'^''"W 

involvm,  also  and  cr^  th  '  t    Sb  1  t/lde'^  ^""7'^'  '"' 

sheriff's  official  recitals  (%.  §  16  1)  S)  That  i'  -''''^  '  "^  "'' 
fact  avaihible  and  in  CoVrt,  1,  be  Ld  'i^  dear  (««rf  meT  4^  J" 
using  copies  to  prove  the  record   an  excention  tn  fi.     m  ^  ^\   ^^^  ^" 

tl>e  use  of  copies  certified  out  of  (^urt  l.v     °    1  ^T"^  '"''  ""•'^■'' 

n..es  of  this  ^ception  are  elsewhere  Id^  w  h^ln^'j  sTV  "rf J^f 
are  certain  ;.re/er««oe«  accorded  to  particular  kindfnf  \  ^""^  ^^^'^ 

another  principle  (^osU  §§  1269-1273ST  "'^"'  '  *^'''  '"""'^^ 


^<1<lh  ,•  ,iit  where  the  record  is  offered  to  a  ji.rv 
[as  ev,,l,.nce]  nnv  of  the  forementioiied  copies 
are  evulcnre";  fcditor'i  Note:  "So  that  the 
..ffennce  ..f  the  two  cases  is  this :  In  the  former 
U,e  issue  p,«s  to  the  Court;  for  ml  tM  rW 
IS .  iMssue  m  which  the  record  itself  is  the  only 
f,  ;.'  ■  "  •  ''"'.*'"','«  tl-e  issue  is  on  the  fac't. 
aiMl  l,e  recor.1  is  only  in.Incement,  ...  a  c-opv 
inav  1«  pven  in  evidence  ").  ^^ 

n  Y'it'  ]^'.«*'<'™f  »•  Kinaston,  2  Atk.  317 
t..rd  Hardwicke,  L.  C. :    "Thetie  is  « Vat 

ifor'T^^r"-"  "l"  "^"'  ""««  ■"■d  the 
tenor    for  this  is  only  a  trans. -ript  or  cony 

.Ddeed  It  must  te  literal,  l.ut  stillTt  is  o,dv  » 

transcript."    •■  If  „,J  „>/  „c«M  he  pleaded  tht 

and.  then  the  teii.ir  [..  ,.  a  >opy],  if  returned  ii 
»nll,nent  a.,  cvi.lonce  of  the  record?  a^  will 
oountcnai  the  plea  of  „„/  ,,V/  r.cJd;   'ut  when 

courtj    he  record  itself  must  be  returned  K 
if4,,  Alexander  v.  Foreman,  7  Ark    252 

'.  ,irt     t-Qfi    n  <PJ"'«^  i™  required  if  in  same 

(«m'|.'  •  ^"""e™"  '■•  Dudley.  5  Call  529 

♦  irM,  Allin  c.  Iliicock,  1  Root  88  (justice's 


1447 


record,  certified  copies  u.«ed ;  variance  appear- 
'?S:  'he  original  was  rc.,uire<l);  1825  Vail  „ 
^nmh,4  Cow.71  (recor.l  .!f  an  inferior  domestic 
Court  may  Ije  proved  by  exeniplifi.ati.m  and 
need  not  te  brought  l.v  ;*r^or,,r)ri"o,  'udd 
f.    Blunt,  4   Mi«s.  402  (I'arsons  C    ."  '  ••  We 

the  cS-M  -T^'m  ^  "'"''  r-^'"'"  attested  by 
9B*  (™  J'  •';  "•'*■■  '^'-  '^'*e".  ai  Me.  260, 
26-'  {onf«<,omn  for  qujishing  an  order  of  par 

•  1820,  Baldwin  i:  Hale.  K.John.  272(fore!>rn 
record  provable  by  cxainincl  coj  ;     e re  o?  «» 

C;  48?Z'^^'""V=  '8'3-,-^'"l"'-  Durvee  ? 
I  r.  481,  484  (record  in  another  Kt.ite;  cximpli- 

net  9T23'4"rreV  '"''  """""""  '-  *''^- 

."wf  yi."  "•  ^?"^"- '»  '■•  ^-  «•  'aan,  .-i.w    ' 

K«„„  ,  "l?'-  *,hen  a  lost  judicial  rn-m,i  li.-u 
been  re^slablj.M  by  a  decree,  the  !,«,  l^as  " 
beshown  otherwise  than  as  recited  in  t  o  d^ 
cree,  is  consi.lered  p„>i.  §  1660;  for  the  conrlT 
.«|-»  of  the  re.e,tablh,hed  ^ord  L^";;'!;;: 


S  1218 


DOCUMENTARY  ORIGINALS. 


[Chap.  XXXIX 


,rf 


§  1218.  (6)  Irremovable  Offlolal  Doonmenta;  General  Principle.  For  rea- 
sons similar  to  those  applicable  to  judicial  records,  documents  belonging  in 
any  public  office  need  not  be  produced,  but  may  be  otherwise  proved.  Their 
removal  for  production  in  evidence  would  delay  and  hinder  the  official  use 
of  the  files,  would  make  it  impossible  for  other  persons  to  consult  the  absent 
documents,  would  subject  them  to  risk  of  loss,  and  would  injure  tliera  by 
constant  wear  and  tear.  These  reasons  and  the  general  principle  have  loni- 
been  established : 

1774,  A/ans/e/rf,  L.  C.  J.,  in  Jonet  v.  Randall,  Cowp.  17  :  "A  copy  of  [the  Lonis' 
journals]  may  certainly  be  read  in  evidence;  for  the  inconvenience  would  be  endless  -f 
the  journals  of  the  House  of  Lords  were  to  be  carried  all  ove»  the  kingdom." 

1S17,  EUenboroutjh,  L.  C.  J.,  in  llennell  v.  Lyon,  1  B.  &  Aid.  18i,  184  :  "The  admis- 
sion of  copies  in  evidence  is  founded  upon  a  principle  of  great  public  convenie..c«,  in 
order  that  documents  of  great  moment  should  not  be  ambulatory,  and  subject  to  the 
loss  that  would  be  incurred  it  they  were  removable.  The  same  has  been  laid  down  in 
resiK-ct  of  proceedings  in  courts,  not  of  record,  copies  whereof  are  admitted,  thougii  not 
strictly  of  a  public  nature";  Ahbott,  J.:  "It  is  a  general  principle  that  copies  arc 
receivable  in  such  cases  without  the  originals,  from  the  great  inconvenience  which  would 
result  if  the  documents  were  taken  to  different  places.  There  would  have  been  a 
danger  of  loss  from  such  a  practice,  and  besides,  the  documents  might  be  wanted  at  dif- 
ferent places  at  tlie  same  time." 

1840,  Alniij/er,  L.  C.  B.,  in  Mortimer  v.  M'Callan,  8  M.  &  W.  58,  69:  "When  the  law 
is  laid  down  that  you  cannot  remove  the  document  in  which  the  writing  is  made,  you 
are  entitled  to  the  next  best  evidence." 

1814,  Pollock,  C.  B..  in  Doe  v.  lloherD,  13  M.  &  VV.  520,  530  (a  statute  required  title- 
de<'ds,  etc.,  to  crown  lands,  to  be  deposited  in  a  certain  office):  "When  directed  to 
be  kept  in  any  particular  custody,  and  so  deposited,  they  are  provable  by  examined 
copies,  not  on  the  ground  of  their  being  books  of  a  public  nature  gu-^h  as  that  all  tl.e 
world  may  look  at  them,  but  on  the  ground  of  the  great  inconvenience  of  removing 
them." 

1853,  Lipscomb,  J.,  in  Coons  v.  Renick,  11  Tex.  134,  137  (holding  a  contract  for  mili- 
tary stores,  filed  with  the  quartermaster,  to  be  a  public  document)  :  "  If  Major  Babbitt 
could  lie  required  to  appear  and  produce  the  original  in  one  of  the  courts,  he  would  be 
equally  liable  to  attend  with  his  original  contract  all  over  the  Stiite,  to  the  great  hazard 
of  a  loss  of  the  document,  as  well  as  to  the  great  inconvenience  of  those  interested  in 
the  contract  from  its  being  removed  from  the  office  of  the  quartermaster-general.  Jt  is 
impossible  to  foresee  the  extent  of  the  inconvenience  to  the  public  service,  if  the  rule 
should  be  laid  down  that  the  quartermaster  could  be  called  from  his  service,  where  his 
presence  might  be  constantly  necessary,  to  go  with  a  document  not  his  own  but  belong- 
ing to  the  government." ' 

It  was  once  a  phrase  much  used  that  a  copy  is  admissible  where  the 
original  it  produced  would  be  evidence.^  This  was  intended  to  be  said  of 
official  documents ;  but  it  was  not  said  as  affording  a  test  for  the  present 
purpose,  nor  could  it  do  so  ;  it  was  said  with  reference  to  the  Hearsay  e.xcep- 


»  In  Sykes  v.  Beck,  —  N.  D.  — ,  96  N.  \V. 
844  (1903).  the  utterly  nnfonuded  statement  is 
madn  that  "  the  rifjlit  to  make  proof  of  offiilal 
rei-iinl-  and  documents  prlinarily  by  copy  does 
Dot  exist  independent  of  statute."  Perhaps  the 
learned  jiidfje  meant  to  say  "  by  certified  copy  "  ; 
but  even  that  is  scarcely  true  (/xuf,  {  1677). 
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•  fC.ii.:  1696.  Holt, r..T..inn.i'.Hains,r..ml.. 
3."»7  ("  A  copy  of  any  oriKinal  is  evidence  when- 
soever the  orif;inal  is  evidence  ")  j  1697.  Hop  p-. 
Northrop.  1  Ld.  Uaym.  1.54  ("Resiilved  /»r 
Curiam  that  the  immediate  copy  of  an  oriciiial 
is  (food  evidence  where  the  original  itself  is 
eviUeuce  "). 
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tion  for  Official  Statemento  (vast  S  ^R^n\  .  .»j  •,. 
the  original  document  was  admissible  bveVJ^r        '""""'«  "  '•>"*  ^^ere 
there  a  copy  of  it  would  equaSri  admisS     "  '^  T  °®"''^  «^^°'««'. 
tho  Hearsay  rule.    So  far  is     ^3  i^  Tate      ^  '.L    '  '"""'  "^'^^P^'""  '« 

that  every  official  document  admissiiluTdorrw         '""'"'"'''  ''^  ""^^ 

proved  by  copy,  it  has  been  Anders  to  J  a   S^T^ 

production  does  not  depend  on  admS    '/(fo  "xampra"'^^  °'  "°"- 

— riKi:^;^^  ^^-Wbit^^-rS;^^ 

is  expressly  or  impliedly  rrLlIff  -document  in  official  custody 

cipleap^iLndpUlei:1!rper,\~^^^^^^^  the  prin^ 

one  of  the  working-documents  of  the  r.ffi„^        .  •  •  *^"^  document  s 

beiuga  paper  ma/eandCultlerfofiicTuTrtt''^  "^""'f  "^"'"^^  - 
it  IS  equally  clear  that  it  need  not  beTro^t  d      ?.  wV°"ff  °  "'^'^'-^"'J'' 
one  made  by  a  jnnvate  person  and  /Srf^n  „       u, -^^  y^"^  "'"  document  is 
not  apply  if  a  statute  fr  rt^ulatfon^dls  not  'exn  "  f""'  '''  ^""'^^P^^  ^"«« 
and  kept  there;  if  it  does  so  reqX  Iren  the  r,?     ^^ 'T'"  ''  '°  ^  ^l^d 
rulings  lay  down  no  clear  Section  oiith'?.    '^P^'^^'  ^^'^*'"S'»  "'« 
instances  are  dealt  with  by  a  stetuteTnJnp^     '"^^''''  ""'^   °'°«^  °*  the 
the  docun^ent  is  one  mde'by  a  Ste'SSl "'  r'''*^™^-    ^  Where 
..W./in  the  public  office  b'l.t  n^ot  t^  beC"t£  '?"''^.^  \  ^--  to  be 
at  common  law  apply;  but  in  many iLces  a   tlTutl  ^  ^""''^?  ^°'^  "•'^ 
application.     (5)  Where  the  document Tl  a    u  '^  P'"^'*^^*^  ^"r  its 

delivered,  after  being  recoded  to  a  privl  '  ^^  "  P"^"'^  ^'K^^'  ''"d  is 
certificate),  the  principle  d Js  'n'^t  a^rbufbTstlTut:  -""""""^^^  ^""'^- 
it  has  either  been  made  to  apply  or  EcnrH  ^^  I  ^  '"  """"^  '"«*«»«=«« 
of  title,  so  that  the  record,  ItLo^lTZi^''  been  constituted  the  basis 
be  produced.  ^"'*''  *'^'"«  ">  "ffic^l  custody,  need  not 

piehensive  tesTia  ^SL'ThT^Tn.Vni*'''""''''  'T  ^°  '^^^"ite  and  com- 
at  common  law ;  andXiu wfr^^^^^^^^^^  ""'''  '"^^^^^  -ceptance 
may  be  noted  that  the  pract  ce  a!  tJn  /  "?  '""'^'^  consistent.  It 
never  to  have  l.en  settle^XTand  .^h  ^J^inlf '^  -- 

.«  seldom  requ^ed.  and  a  statutel.^n^^i;;  thus^oTiS?  SS 


♦  For  the  question  whether  the  orieinal  „nu 
i.io\'*'"'  *'••"»'«»"«'•  s  Trial, 5  How. St  Tr  191 

lH>  r^all  J:  ..•  I'^J^'ir;'."  /"""'al,]  may  certainly 
"S'-  a»o,  S93  (CommoM'  journals;  copiei 


received  without  objection)-  .«ofi  T.,.j  «■ 
y.lle's  Trial,  29  How.  St  Ti  B«w,J"'  •*'*'• 
^urnals  rejec-tediris^O,  Abine./  C  "b""^" 
Mortuner  v.  M'Callan,  6  M  &  'Sr  5s  «,  ,•••.'" 

^uJ^'^^^nto^ne^^^hK'^**^^^^^^^^^^^ 
ge.^l.e^ct'lS^oVtV.keXl' :■?,-•'' 

journal,,  ,ee;,J  8  2?72''"Z"frf"/  ^ "*  °'  *•"" 
1440    '  """*  ~"'"*^  '^''  «  '«80,  1684. 
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kinds  of  documents  ruled  upon  have  led  to  no  special  or  enlightening  con. 
troversy.' 


*  Enqiimil:   1720,  nrocu  v.  M*ror,  I   Sirs. 
307  (election  iworj  of  tho  City  of  London; 
rupr  alliiwi'(l);  1721,  K.  r.  Owyb,  ib.  401  (mu- 
iiicriHil   <'or|K>riite    records;    copy  not   allowed 
heciiano  the  letter  in  qdenticm  was  not  a  cor- 
porate   a<'t|;    1788,  K.  v.  King,  2  T.  K.  234 
(^MxeMnii'iit-lMMjlM  of  the  iamltax  in  Loudon; 
copy  ullowed) ;  1811,  Eyre  r.  Palxgriive,  2  Camp. 
605  |lii'eii»i--lH>oka  of  the  I*rlvv  Couniil,  licenaeit 
recorded  in  the  Secretary  of  fitato'n  office,  prov- 
able by  copy);  1812,  \^alker  i>.  WinKfleld,  18 
Ves.  443.  444  (marriaf^e-reKi'iter,  provable  by 
copy,  but  intimatinf;  that  tlie  regixters  were  ao 
often    ill-kept    that    production   ahould    be  re- 
quired!;    1813,   Attorney-General   >'.  Tomkins, 
1  Diiw  404  (to  prove  a  clearance,  in  a  pro»ecu- 
tion  for  clearing  with  an  undue  nuinlier  of  per- 
noun  on  lioaril,  a  copy  wan  offered  of  the  entry 
Higned  by  the  master  in  the  cuatoni-houiie  Ikhik 
of  clearanceii ;  the  original  entry  held,  w.mhlt, 
unilcr  the  particular  circuinKtances,  provable  bv 
a  copy);  18-I4,  Alivou  v.  Furnival,  !  Cr.  M.  h 
i     277,  291  (a  French  document  deposited  with 
a    Mitary,  and  by  usage,  though   not  by  law, 
irremovaMe ;  helit  "  in  effect  out  of  the  power  of 
the  party  ") ;  1840,  Abinger,  C.  H.,  in  .Mortimer 
r.  M'Cullan,  6  .VI.  &  W.  58,  68  (custom-house 
books  provable  by  copy) ;  1848,  Saver  c.  Glossop, 
2  E\ch.  40!)  (puidie  inarriage-regUter ;  produc- 
tion not  reipiired);  I860,  Keed  c.  Ijimb,  6  Jur. 
N.  «.  8l'8  (under  statute;  register  of  voters  held 
to  tie  of  a  "  pnldic  nature  ') ;  1873,  U.  r.  Weaver, 
L.  K.  ■•  C.  V,.  U.  85  (official  register  of  births, 
held   provable    bv    copv  within    the   atatute); 
CiiHiiilii:  18.17,  .VicLeau  v.  McD'Miell,  I  U.  C. 
Q.  R.  13  (memorial  upou  a  land-claim  filed  in 
tlie  (iovcrnor-Ueneral s  office;  copv  allowed); 
187.1,  llurpeo  v.  Carvill,  16  N.  Br.' 141  (public 
documents  in   Liverpool  in   the  custom-house 
proieil    by   examined   copies);    United   Stalei: 
koini'  of  the    foUowing   cases  were    doubtlesa 
alTi'cCed  by  statutes,  anil   reference  should  be 
inailo   to  the  statutes  collected  /ntt,  §  1680: 
Al'i!i(imii:    1H47,  Doe  v.  Eslava,  II   Ala.  1028, 
1037.  1041  (certain  Spanish  records,  etc.;  under 
atatute,  production  not  requireil);  1869,  Monta 
V.  Ste|>lieas,  4'l  id.  217,  222  (judge's  certified 
copy  of  constable's  bond  ;  original  not  required, 
temlilp,  if  i;ood  as  a  statutory  bond,  but  other- 
wise if  valid  only  na  a  common-law  bond) ;  1881, 
Donegan  t>.  Wivle,  70  iil.  501,  506  (search  re- 
quired in  Probate  Office  of  written  contestation- 
grounds,  liefore  oral  evidence  of  contents) ;  1889, 
Stanley   v.   State,  88   id.   154,    156,  7    So.  273 
(reports  of  fees  by  clerk  of  Court  to  Auditor, 
provable   by   certified   copies) ;    1892.  Cofer  v. 
Scroggins,  "gt  id.  342,  .345,  13  So.  115  (claim  of 
exemption,  filed  in  I'roliate  Court;  production 
not  required);  1893,  Schwartz  v.  Bnird,  100  id. 
154,  156,  13  So.  947  (husband's  written  consent 
to  wife's  engaging  in  business,  filed  in  Probate 
Court;  prmluction  not  required) ;  1893,  Willing- 
ham  V.  State,  104  id.  59, 16  .So.  116  (certificate  of 
incorporation  recorded  with  Secretary  of  State ; 
certified  copy  of  record  receivable,  whether  the 
certificate  itself  haa  been  kept  there  or  not) ; 
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Arkumni:   1892,  Tia-vson  t>.  Rarham,  55  .\rk. 
286,  290,  18  S.  W.  43  (swamp  land  office  eiilii.'. 

provable  bv  certified  copv),  189.^,  W IriiH'i' 

State,  61  A'rk.  157,  171.  .32  S.  W.  102  (re|iori  ..| 
State  lioard,  original  being  lost,  proved  In  ix 
tracts  in  the  Senate  jonrnal) ;  Vulifurnia .  '\*:,:% 
Norris  v.  liussell,  5  ('al.  250  (miinicipiil  nnli 
nance;  notice  of  tax  sale ;  production  reipiinil) ; 
1857,  ilenaley  e.  Tarpev,  7  id.  288  (regnlatinij 
of  public  oince  forbidding  removal  of  puixr-, 
autncieni);  1857,  Ilensley  r.  'I'arpvy,  il>.  ;."<?< 
(grant  in  Snrveynr-Ueneral's  office  ;  proilii 'ii..ii 
rec|Uired);  1875,' Vance  v.  Koblberg,  .lo  i<l  :;-,>;. 
349  (articles  of  consolidation  filed  by  copy  :  iir- 
tified  copy  sufficient  without  producing  ori*;;iiiiili : 
1877,  People  i'.  Haf^r,  52  id.  171,  173,  I8il  (irr 
tified  copy  of  petition  for  reclamation,  to  the 
Board  of  Supervisors;  original  not  reiiiinil; 
same,  for  tho  register's  notice  thereof  t"  the 
county-recorder);  1883,  People  u.  Williams,  1,4 
id.  8/.  91  (certificate  of  L'.  .S.  census  nffiuir  to 
contents,  received,  without  prodncing  ori^'inal 
recorilS) ,  Connertinit:  1841,  Price  c  Lyoii.  14 
Conn.  279.  290  (certific.ite  cf  membersliip  Io<l:,'>'i| 
with  clerk  of  ecclesiastical  society;  pr»ilii<  ti'm 
not  required);  lilinoim  1884,  Ix)uisville  N.  A. 
&C.  H.  Co.  II.  Shires,  108  111.  617,  623  (ordiii.ime 
of  city  in  Indiana;  production  of  original  imt 
reijuiri'd);  IhiUana:  1864,  Well*  v.  State,  I'J 
Ind.  241,  243  (liooks  of  county  auditor;  oriiriiiaU 
need  not  be  produced) ;  1881,  Waymire  r.  state, 
80  id.  67,  69  (constable's  Iwnd  •  original  ii.it 
required);  Iowa:  1871,  Bellows  r.  Todil,  .14  U. 
18,  26  (letters  on  file  in  the  land-office;  cniiics 
suHicient);  1878,  Morilson  v.  Coad.  49  id.  .'iTI. 
573  (contract  not  required  to  be  filed ;  statute 
not  a|)plicable) ;  I6<9,  Lyons  u.  Van  tiorder.  77 
id.  600,  601,  42  N.  W.  500  (assessment  of  liain- 
ages  recor'iC'l  wit'n  town-clef^  ;  origiirxl  ac- 
counted for);  1899.  McPeek  ■'  Tel.  ('<•..  io7  id. 
356,  78  N.  W.  63  (governor's  priK'lamtition  of 
reward;  original  not  required);  Knnms :  lH!l.i, 
Rowersock  v.  Adams,  5>  !'an.  681,  41  \'ai:  971 
(statements  of  personal  property  for  ta.xaiioii: 
production  not  required,  under  Code  §  372, 
unless  proponent  had  control) ;  Lmiininnii :  I.S45, 
White  V.  Kearney,  9  Kob.  495,  499  (deariiiie 
and  manifest  of  vessel  at  custom-house,  nut  au 
official  document);  Maim:  I8HI,  Stiite  ><.  Wii;. 
gin,  72  Me.  425  (internal  revenue  reconl-bunk 
provable  bv  certified  copy) ;  1898,  State  !■. 
Hcward,  91  id.  396,  40  Atl.  65  (records  in 
U.  S.  tax-collector's  oflSce,  provable  by  copv  1 ; 
Mirhiijan  :  1876,  Pierce  v.  Kebfuss,  35  ".Mich.  .VI 
(bill  of  sale  lawfully  filed  with  town-clerk,  |ir>v- 
able  by  certified  copy) ;  1895,  People  c.  ("larkp, 
IWi  id.  169,  62  N.  W.  1117  (election  reiiirii»: 
loss  shown);  1898,  Deerfielil  Tp  v.  Harper,  II.') 
id.  678,  74  N.  W.  207  (retnrn  of  highway  ta\<H 
filed  with  sujiervisor;  production  requirnll; 
Mittimijipi :  1849,  Konth  v.  Bank,  12  Sin.  c4  .\I. 
161,  185  (powerof  attorney  fluthorizeil  by  I.oiiis- 
isna  law  to  be  kept  on  de|M)sit  by  notary ;  1  rr- 
tifled  copy  admitted) ;  1855,  .lames  v.  Kirk.  29 
Miss.  206,  210  (same,  bill  of  sale);  Mitsomi: 
1823,  Cboateaa  v.  Chevalier,  1  Mo.  343  (mar* 
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It  may  be  noted  that  wh«thp»  «  j  '^ 

not  l.e  produced  may  be  sti  Tc^nLon' w"'  "  ""  """'''^  «°«  ""-^  need 
additionally  appliesf  ao  that,  if  the  2"  'Je  ZT'l  7""  "''«'«  "  ««'"^ 
the  onginal  may  still  at  common  jawLot  ^  r  V"  ''"  Wl'-^ati"". 
ut..s  cov.nng  the  present  sul,j,ct  Jave  for  L^  T^T'^'  '^^"■^'  "'«  "'"t- 
the  ensuing  section)  to  authorize  c„ldll'  ^"'"''"-^'^  ^"^  "^'«J  '» 

shall  be  receivable  in  .spite  of  the  Helrsav  II  „T  ''"'""'^  "'^'"'  ^■'"■-  ^ 
the  use  of  a  certified  copy  of  a  ui ve n  Z  "'*"•  °"1'°  *  «'«"'t«  anthorizin- 
connnon-law  principle  onThe  p  eJ   .  "  £r;    7.1  T  '"'''  '"  ^"-«  '^^ 

instances,  statutes  Imve  exp^^S^roSd'^?*?*"*"-.  ^?  *  ^"'*  »"">''«'  of 
cust-dy  may  be  proved  witLnt  prid  iS  T  u^''"^'  '•'''^" ">«"'«  in  official 
tions  a  general  ru^^  has  by  statnLT  \^  '^"P-^"     ^°  '"«"}•  jurisdic- 

in  general  terms  for  o^J^^l^^: ::^  ^f^^^  '»>«  samipLii 

a  ciass.     These  statutes,  however. 

rini,'P.oontw<t    deposited    hv    Snai,i,h    .„.. 
"m  .ne  Kovernment  archive,;  p;,?"""''...'^'""'"' 
18.1    llnrvey  •;.  (^h.-utea,,.  |/i,|  5 

n"Wry,pr..vahlehVTOnv(-     8H-V,  .       V.''"  ''•'' 


official.  a,„l   therefZ   n,re»?f,li'^  *,"""''  "'"      ''^''"«'.  2S  «l   (Snnnl  ?:j«r'*>;    '"««•  l>ii 


y  L..ni.ia„!.  I  1;  ?"!«  Y  <r'^';     •"""'   (eon«.I.Ie™    l^„d     .ffere.l  T  *•"•  •'.'*''• 

a.lmi«,il,Ie  to  8h^w  im^l'^f "  '"I"""  '«'"« 

J-e;loral   .lep.?^--o,"  le!tr  "o/''?  S"''"'  ""• 
held  not  to  eicQsR  if.\,.    i      •  ''"'    "^'eiine, 

.«79  c„„.ttTGrb.t  rte  vri'"'= 

"K-ntK  in  miliiarv  headqi,arter«  nf  l/^  '''"*■"• 
"f  tlie  Kaot.  nrovkbir  .v'n.!^  .     ?-  "«Partmeiit 

»r',p  ...  rlZfsXV's^'er!':-'  'V'. 

appointment  of  deDutv-nheSff.  '•  ■  ''<'™f'leJ 
qi'ired);  1887  State  „%iiV""«'""'  "•"  ^e- 
233    14  Atl    -Ro  r  !       -^Pauliimg,  60  id.  228 

office,  provable  byVopJ)        ^  '  '^  taxtolleitor's 

•hown  bv  tie  re."  rd^  ah  ?!''"'■'''"••'  *"  "'  '* 
i^inR  ".pies  .Doke  onW^r''''  "  ""*"^'«  '""I""- 

ori«^..1t^^;..<;^-l'";^?«:^P-for 

wnv:   thi.  -«„_..   .7 


official,  and   therefore   «i,Te»miij  ZV  "'," 

tlHir  loiireni^^^C '"  »  P'i"'>-'"'»"-"«nily. 

i"l'V);    1895    Sute  /f "ir    '>•*"" .""'""'"■"e 
Ali;  4V'i   Ml    >r  .!  ►       ';""'"■«.  68  id    299.  44 

J-ok^.u ," Le^gett.  -7  Wem  'l7^T  ■^•"^•■   ' "■"• 
icate  „f  inc.or^Wionora,17ev'':n*'"r  '""'■'• 

orisinal„oLl,Xd  .°,ni'1)M'''/»'i:!'*«  = 
I  U'iittt  i-,7  fHtatilto  .'  "^?-''''pl'a"tB.  Kerraiit 

Ia.,dnffi™'bl  tte,"  ZV%t^  ""i""''  ^f"'""  "f 
I?  I'a.  28.1.  297     ime)     :v;W*V'-  "*''^"«- 

vahmti,,,,,,  in  the  liani  of  ,1  r^ 'r"""*"""^' 
ml.  pr«l„ctii.n  no",:^' fre  «  ^?7"",T"''"'»- 
'■""tf,  4iil  73 /^■.^.^►n,^  i      '•  ""'. ''eiitim  II. 

k-'K  at  the  AdiutaiiP      ''"'.'•""■'  "'  »  •"''"'"■•. 

^-"fuk;;:^^:^?^^^"""^^: 


Hul 
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[Chap.  XXXI\ 


usimlly  do  no  more,  as  regards  the  present  principle,  than  the  Conrts  wnn!  i 
otherwi.Bu  have  done  under  the  common-law  principle ;  tlie  chief  olijcit  of 
such  .itatutes  being  usually  to  amplify  the  comraon-Iuw  exception  to  tlie 
Hearsay  rule  hy  which  certified  copies  by  official  custodians  may  iKicmue 
adiuissible.' 

§  1221.  Bama:  Bzoaptlona  at  Comaion  Ziaw.  (1)  Tliere  was  noexo-pijnn 
to  the  general  principle  at  common  law  for  a  case  where  the  official  docuiiiiiit 
happened  to  be  actually  in  court;  t.  «.  it  could  still  be  proved  by  cupv ' 
(2)  Tiiere  was  no  exception  for  an  issue  of  non  eat  factum*  aa  ther"  wa^ 
(ante,  §  1216)  for  nul  tiel  record. 

§  1222.  Sama:  DUorimlnationa.  (1)  Whether  a  certified  or  other  '-n/;/ 
by  nn  official  not  testifying  in  court  may  be  used,  instead  of  an  cxinn- 
ined  or  sworn  copy  by  a  witness  testifying  on  the  stand,  is  a  (|ui'stioii  nf 
the  exception  to  the  Hearsay  rule  {post,  §  1677).  (2)  Whether  a  rerti- 
fied  or  an  examined  copy  is  preferred  to  oral  testimony  is  a  question  of 
Preferred  Testimony  ( /w«^  §§  1267-1275).  (3)  Wliether  an  official  lii,„I. 
title  record,  or  the  like,  should  be  produced,  depends  often  on  whether  \<\ 
the  land-law  the  official  record  or  the  official  certificate  issued  to  the  owner 
is  regarded  as  the  investitive  and  original  document  of  title;  this  questinn 
being  determined  (^post,  §  1239),  the  principles  of  the  present  subje't  niiJ 
of  deed-registration  (j90s<,  §  1224),  then  control  the  result.  (4)  Whetlier 
a  public  document  is  forbidden  to  be  proved,  either  by  original  or  by  copy, 
because  of  a  pricilge  of  official  secrecy,  involves  other  principles  {j)ost, 
§§  21S2,  2367). 

§  1223.  (7)  Private  Booka  of  Public  Importance  (Banka,  Corporations, 
ntle-Abatracta,  Marriage-ReglaterB,  etc.).  Where  private  documents  are  in 
such  general  and  constant  use  and  importance  that  their  liability  to  removal 
for  production  as  evidence  would  cause  not  merely  individual  but  general 
inconveni<'nce,  there  is  ground  for  applying  the  reasons  of  the  precedin;,'  two 
rules  of  exemption  and  for  allowing  such  documents  to  be  proved  witliout 
production.     No  su'h  l)road  principle  was  established  by  the  common  law;' 


1  To  a»'oiil  repetition,  such  Ktatutet  are  ool- 
lectc  I  iimlpr  tliiit  subject,  ;)oir,  §  I6S0.  since  hy 
one  anil  the  *\me  enactment  they  exempt  frotii 
proilui'ihi;  the  orij^inal  (applying  the  pre«>ut 
principle)  and  also  admit  <'ertit)ei1  <>opie!*  (apply- 
ing the  Hearsay  exception).  Sometimes  the 
statnte  distinctly  repmliates  the  appliiation  of 
the  present  principle,  by  rp<|uiriri^  the  original 
to  lie  acconnted  for  Iwfore  copies  can  l>e  nsed. 
A  few  cl.xsses  of  statutes,  however,  will  he  found 
nniler  the  following  heads :  ('i)  a  few  in  which 
the  document  is  treated  aa  of  the  nature  of  a 
jtutirt'il  I'ffiyi-il  ii'.fj.  a  prob.ite  liond  filed)  have 
been  me'itioned  nnl'.  §  1215;  ('')  those  provid- 
in;^  for  the  proof  of  a  iT>-in-t/ftt  ronvfifanre  are 
specially  dealt  with  /"<,.{/,  JJ  l-J2.'i;  (r)  tlio»e  pro- 
viding for  Goeenimritt  'ttfitl  t/rniils  are  placed 
/«•',§  la.'i!). 

1  1798,  Marsh  i:  Tollnett,  2  Fsp,  66S  (to 
prove  transfer  of  stock,  a  copy  of  the  transfer 
taken  from  the  Bankbooks  Wiis  received,  thcmgh 

li- 


the lM>oks  themselves  were  ni  court;  Ijnvi 
Keiiyon.  C  J.,  said  "  they  were  puMii-  li."il,>, 
W'liich  public  convenience  re<|nired  shmiM  ri'»t 
be  removed  from  place  to  pl.ace :  ami,  tlmiiLiti 
the  l>ooks  were  in  court,  he  would  nul.  fur  tin- 
sake  of  example,  break  in  upon  a  rule  t  iiiii'li"! 
on  that  principle  of  public  cunveniciirc"!. 
I'mitra:  ISIS,  Butler  r.  I'arver,  2  Stark  4;>4 
(where  the  witness  produces  the  liociinifiit  in 
•  ourt,  a  copv  is  not  allowed  l. 

*  ISM,  iVeaourers  '•.  \Vitsall,  I  Sjicer  ii'n, 
221  (sheriff's  Ixnnl:  plea,  nmj  est  fiirhiiii :  icrfi- 
fi'd  co|)v  sufflcieuti 

'  isis.  I'olliK-k,  r',  B.,  in  Royle  i-  Wiseman, 
10  Kxih  647.  6.'>4.  suggested  that  there  uii!:lii  I" 
a  like  rule,  in  the  case  of  "  docunienr^  uliiih 
tiiough  of  a  private  niiturc  are  meant  tu  U- 
made  public,  such  as  commercial  instrnuifiit.'." 
etc.,  as  for  public  dcK'nments  in  the  strict  ^eIlS*■. 
f.i).  court  records;  but  lie  gives  no  reafn  for 
W.i  view. 
o 
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but  "ome  instnnces  were  recognized  in  whirh  th«  oo,»,  „#        i. 

1840,  AUtrum,  B.,  in  Mortimer  v.  McCallan   (I  M  *  n-  ra  «-       ^u 
rem.  v.l.le,  ou  the  ground  of  public  i^^nyJZ'l  .  "  ,  <  '  "'J      ^'"•"  "  "'•>•  »"'  ""» 

thin,-  .t^elf.  .  .  .  The  necwity  o(  The  oL.  i     th     'n  '    ^^'         '''"*'  '"""'"•'  »'  ""' 

K.-»..r.l  puhlic  inconvenienc  which  wluMfoowfrn  th.  r",;  ',"'  '"  ""  ""'"  "'"''  "'- 
th.  reaoon  of  tlie  rule.  "'"  ""  '^'"  '«''"«  removed,  nupplie, 

1878    CampMI,  C.  J.,  i„  />„pfo  ^.  /,„„    ^,  j,.  3,1    ,  v  w   ,^       „ 

.re  subject  to  the  performance  of  dutie,  to  the  pub  ic  wh^-h  l?l}^  'f  /  ""'""** 

«ith  if  they  were  compelled  to  carry  the  bo,^ki  ".e^td   n  th     *.  ""."""'y  '"*"^''""' 

or  tribunal  where  testimony  in  to  be  introd^I.  IT  •  '"':'"  ''"'""""• '"'»  "'''y  «=o<"t 
public  office,  cannot  1.  remLd  from  heSe^u  LT'tLur"'-  'T'"  ""'"'"'""  '" 
their  production.     While  bank-hook,  ar«  n„?n  .K^  .  "  .^  '  "*""*  '"°"'f  ""'"'»«itv  for 

which  the  corporations  Sy^Mt^tlZtl  '''J7"  «»«-".  .vet  the  busl„e„ 
usually  preserved  where  they  long.     Ce  bio  Jr"  ''""l  »"''""  "'«  book,  are 

and  we  «ee  no  ,ea«,n  why  iU  content,  mavnl^h;  V  °"'  ."l"  '"  """""""  '''""""•'• 
original  in  ordinary  c«...;here  noT^troftn^nen^i.^Sto'''"''""""  "'  *"" 
personal  inspectiou."  genmneneM  1.  likely  to  arise  requiring  a 

by  statute.      It  has  alco  been  applied,  by  statute,  to  unofficial  marHa^l 

e:  \^^i.'*Tr'>Z^'TZ'lltri^t:  tl^l'^L'^'  E-.J-  Co.  for  the  „,.no.t  con- 

I.WCI ;  ,opv  receivable,  ,Ince  ••  the  removiU  S  tn  1?..^?"'*'  "'W^  """>'  ™"''l  ''<■  tran,p.,rt-.l 

tl,.m  would  be  ,0  inconvenient '  ,  "ThTpul-lic  vhJ^verMr/  •""""'  ^"i"  "'  ""'  ''"'K''"" 

inninveuicmce  "a.  a  principle  ••h,i.l,eeraiU.^  .„  ,   *  f     *'"",'    <-o"tcnt»    »h„i,|,|    |«,    n,,*;,, 

.n  a  variety  of  ca«e.^„dPha«„^cXeuX  "a  kTi  t  1 '*    '"",1,"'   »    <■"""«">•■    '««* 

B,H,k,  Kvidence  Act  (haulier's  l^mk-cntrrp!^''". 
aWc  l,y  copy,  verifle.1  on  the  stan.l  or  hv  a»«- 
•miit:  miles,  (ourt  onlen.  pri«lu.tioi,);  "1892 
l'.irnell  „.  \V,KKi.  I'roh.  137  ("The  Act  w«1; 
t*«se,l  mainly  for  the  relief  of  Imnke™,  Vo  ..  *"  1 
tie  serious  inconvenience (Hcasionod  (o  them  l,v 
t hm  haviuR  to  pro,lace  book,  which  we  e    n 


I09, 


ym.  S.'il 


— rt_  —  f."»,M*c  uoijh»  wnicn  w 
constant  use  in  their  business  ") 

(tlie  cash-book  of  "  the  old  East  Indie  Comoanv 
S'v  •".'*  P"*'"™')) ;  177.^  Trial  of  ffil 


•Ma  (provable  bv  copy)  "         '"**''• 

191   /pn?.t.'  ";'""'*'/;■  M"o«-inan,  B.inbnrv  , 

91   (copy  of  an  old  contract  in  the  Hodleiu, 

nJnM%  ,"',  •'"f','''';  "'«  lniver»i,v  «  a  nH 
rolnbite.    the  taking  ont  of  b,«3k, ;"  the  copv 

:^i"n::^o;Ti;"ej:!:''.,:"-'-  """""■"  -™- 

•  Newf.  St.  1897,  c.  21  (bankers' books,  prov- 
ml  '7,7I'y- ""  7''a!".<-„n,litions) ;  Mas?.  ,st. 

nr^vkhii"  V:.  llly;;r"''"»)■':'«^''••'"'''■' 1^^^^^ 


r, »'•  •"■■'  cnwiBier-DooKs  of  the  East  Inilin 

tompany;  I^rd  Mansfield,  C  J.,  said  "  t  i.tt  the 
reason  ab  mconvtnieMi .  tot  holdiZ  t  not  neT 
essary  to  produce  records,  app  fd  whh  stHl 
greater  force  to  such  public 'bo^f,  a,  tie  trSn" 

145.3 


f.,-  on„ Pfo»«We,  apart  from  special  order, 

bN  copy  sworn  to  bv  an  officer  of  the  hank  on 

o™n"*";l  "•■■  •'■''  '^•'»"«;    ">e  original  to  Z 
open  to  the  inspection  of  the  partv). 
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r  Mttn}  to  ahttrnctt  of  title  privately  owned  but  generally  con«ulted,«  nn.l  to 
various  gpecilic  kinds  of  privately-owned  records  in  different  occupations." 

In  some  jurisdiction!,  a  statute  of  questionable  policy  lias  applied  the  rt  1h 
to  ccrporation-iHivh^o     T\m  line  of  discrimination   is  both   unsound  .mi 
unfair.     That  a  business  is  managed  by  cor|)orate  powers,  or  that  it  ix  ext.  i,. 
sive  and  wealthy,  is  no  reason  for  distinction.     It  h  just  as  inconvenient  fur 
thi)  poor  man  or  for  a  small  commenial  house  to  carry  off  his  account-lio,,l,, 
into  curt;  and  ho  iiin  even  less  afford  to  suffer  it.     These  statutes  miss  tli,. 
real  iH)int  of  tlio  rule.     It  implies  two  circumstances,  namely,  the  fre.ju.Mj,  y 
of  litigation  involving  such  documents,  and  the  consequent  demand  for  them 
in  court  by  litigant  third  persons  or  opponents.     Such  conditions  exist  fur 
tlie  books  of  a  business  of  banking,  of  trans  i«.rtation  (by  rail  or  by  exim-- ) 
of  insurance,  of  communication  (by  telegrai^.  or  by  telephone),  and  of  a  f,w 
others.   But  they  have  no  relation  to  the  corporate  organization  of  the  business 
or  to  the  relative  size  of  it.     Tiiey  aim  merely  to  protect  a  business  wlu,  1,  ,,' 
liable  to  be  called  upon  iu  aa  inordinate  degree  to  make  that  contributi„n 
to  Justice  whicli  every  citizen  must  make  as  a  witness  when  needed  (/W. 
§  2192).     If  then  any  further  concession  can  properly  be  made  to  i>ersonal 
convenience,  by  exempting  from  production  the  account-books  of  *an  onli- 
nary  business,  it  should  be  made  without  discrimination.     There  is  already. 

I.;l  "r"  ""»«,"'*••  .7,*'''^''  «'•<>  "'•ke  «  certain      N.  Sc.  Hev.  St.  1900.  e.  163, 1  II   (like  r«n   «Jl 
k.iul  »f  cnpv  xlmiMil.le,  h»ve  been  collected  in       1893,  c.  31,  {  12)  •   (Int    KeV    St    1«97   r    7i 

Z<^^\.rL  \  'if  so'  'tk  ■""'!"""  '"'  P'"'"'=      »  ="*  <''-■"•»■»'«  «"<!  b,H.k.  ""anv  ™r  :,  „•    I 
regiH  on.  «r    i,,  jj  iflso.     1  here  ,i  even  a  eom-      cnatcil  l>v  charter  or  it.itute  in  thin  or  „  i     . " 

hvZ,  ,n   <^''>'"^'>  «K'-'"  ''l'"»<"J  to  l«.  proved      (cor|H>rate  hy-law  i.  pn.vable  M-  cert  He,!  ni' 
by  jw,  rn  cop.v,  a.  a  •■co,nn..m.|avv  proof 'V  (ia.  'co-le  18»S.  J  SM6  (domeitic  "  "^  r  ,  Ivi 

•   lh..«,  statute-  are  collected  in  one  olan.       b,».l<«,   provable 'withoul   pr.Hlnnio,;''^^;'  ,!;;•.? 

officer'*  certified  copy);  1900.  .Mavnard  r  Inter. 

iilaleB.&  I..Ai<iioc.,112(Ja.  J43,.'17S.  K.  T4|  i,ii,t. 


-    ,,,■  (V  '  —  -       ^^ -.1-1..™    iMuiJi      ;. 

•   I  hcse  ntatuteii  are  collected  in  one  iilace 

"  « '  ro.'s.  ' 

Sc.  Rev.  St.  1900.  c.  99,  §  204  (minute* 
of  rnilwav  corp<>ratlou'a  meetinRH,  provable  by 
secretary «  certified   copy);   jj  214  (w>  for   bv- 


roil,  s  iro.'s 


laws,  etc.);    Ont.   Uev.   St.  1897,  c.  207,   §  40 
(railn)ad  bv-laws  and  niinntea  of  priKeedingii 
arcjirovalile  by  certified  copy);  Iiiil.  Uev.  St. 
18J7,  §  4GI9  (camp-meeting  corporation '»  rec- 
ords,  provablu    by   secretary'ii   eeriified   copv); 
SS  ■'><J86,  5706  (reconla  of  'telegraph  and  tele- 
phone companies,  pn.vable    by   attested  copy.       (.ioliic.stic  corporatiJn'/remnirand'"nai«r?  on 
when    he  interests  of  «aid  corporation  are  coh-      flip,   provable'  by   certified   "ml     ^T  cZ 
cenied");  l,a.  Uev.  L.  1897,  $  094  (book*  and      st    laa^    «  n.J  ,.  ".    ..   V  "■; .'_'  ..^7-   '"!"• 
rccoriU  of  railroad  companies,  pMvable  by  sec 


ute  applied);  111.  Kev.  St.  1874,  c.  SLSLMl'ipers 
and  records  of  " an v  corporation  or  iiicor|".riiti(l 
assiK'iation,"  provable  bv  certified  copy  i.f  i  l,.rk 
etc.^  nuder  corporate  seiil,  if  an  V);  Inii.  K.v.  .«it! 
1897,  §  479  ("acts  and  pnK'eeJings  of  cnrii-jr."- 
tions,"  provable  by  iiwoni  eopv) ;  .Me.  I'lib.  ist. 
1883.  e.  48,  8  10  (cbrporation-bookc,  nmiNi-  m.iv 
be  proveil  by  copy) ;    .VIo.  Rev.  St.  1899.  I)  .'no'l 


St.   I88.'5.   §  3449    (copy   receivable  "when  tlo 
ori^-innl  is  a  record  or  other  document  in  ili. 


_„,„.,...  „„a    ,      ,•——..,  (..........o  ..J  !.ct.  ori;.-inni  is  a  recoru  or  otner  document    n  ili.. 

M  "7romn  1*  iSfl"-'"'*  e^t  M  T'"™';  "*?*>•  '='""^?  of  .public  ofBcr.  orofBce,.,    ,.",;. 

-'"  ■'•  ^  ""'*'»i:,  '?!'•  f.*^-"  (''.v-Iaw»  of  so,iety  ration"^') ;  I'a.'^St  1897.  May  25.  I'ub.  I..  8'      i 

and  mvestme,  nrovable  bv  eonvl  •  („...,..j  ..»..  <  •<.»,.  .„,.„'..  ••"■'•..'■•'"-.-.  i 


for  loaning  and  investing,  provable  bv  copv); 
§  7169  (same  for  printin)}  ami  pnblisbfng  asso- 
ciation) ;  §  8439  (same  for  corporation  for  treat- 
ing disease);  K.  I.  Gen.  L.  1896,  c.  244,  §  45 
(newspapers  deposited  with  R.  I.  Historical 
Society,  provable  by  certified  copy) ;  Wis.  Stats. 
1898,  %  4182 II  (certain  iosuraiice  companies' 
liooks,  not  required  to  be  produced,  except  by 
special  order). 

"  Canada  :  Dom.  St.  1893,  c.  31,  $  12  (cor- 
poratioo  documents  or  book-entries ;  cited  wort. 
§  1680);  B.  C.  Rev.  St.  1897,  c.  71,  i  13 
(like  Can.  .St.  1893,  c.  31,  §  12) ;  Man  St,  1902, 
c.  57,  $  14  (like  Can.  St.  189;j,  c.  31,  $  12); 


1«S4 


iliioted /wrt,  §  1519);  1900,  Page  r  Kni-ht.'  4 
Ladies,  —  Tenn.  — .  61  S.  Vv!  1068  (,ort,.,ra. 
tion  hooks  of  a  lieueflt  swictv;  orijjiiial.s  p.. 
cmired,  except  thitt  us  between  stockhobbrs  aii.l 
the  corjioratioii  a  copv  certified  under  seal  l.v 
the  secnitary  siilBces,  under  Code  §  5.'>69) 

One  i;ourt  seems  to  have  reached  the  result 
at  common  law:  I8.'.8,  Madison  I).  4  1'.  li  Co 
r.  Whitesel,  II  Ind.  55,  57  (rccord-lKx)ksof  cur- 
porations.  not  required  to  l«  produced);  18i;2 
Evans  p.  Turnpike  Co.,  18  id.  101,  103  (artid.s 
of  a.ssociation  of  turnpike  rompanv;  oriiiiiml 
required) ;  1S7.3,  King  r.  Ins.  Co,  45  Id.  4.i,  59 
(like  11  id.  55,  ni^ra). 
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"  '"'■""■    ■""  »'  "•™«.  00»POHAT.O»8,  ITX,  ,  ,„. 

In  Canada,   a  class  of   RUtut«<  »k.,.k  j     . 

A.  «  radical  n.-a-ur.,  CZ  entaLrtoS? ."'^"''""'l"''  '«"»-" 
general  principle,  in  it.  application  in  »  *  ""*  *''''^''  '"^  the 

di.scretion.  "PPi'cation  in  a  given  caw.  to  the  trial  Court'i 

§1224.   (8)   ■•eord.d  Cobt.,«.o...   «-        . 
Rul..    That  a  deed  haa  heen  lawfuUv  r.'.nn  .""      ''*""»"»»•'  'ou,  Por«.  of 

ordinary  rule  of  production  iJ^aLrapt;     •      "f '  ^^  ''■""'""  ^''^  '»" 
to  be  proved.    The  deed,  after  Cuut  -S  •  """  '^^  '^''''^''  *"""«"'^  ""> 
other  party  entitled  to  i  ,  poaaei  ^^dSi"  T^"^  '"  '''«  grantee  or 
om.mIfile8aoa«toleam,ctedbTtZ;ri        ,/'.'''  '"''"'"«  »  P«"  "f  the 
--Ptiona  (§5  ,2,8.  1223  f,oll^' ^Zt:  T"'  "'  "?  ^"°  P--*^"'* 
the  party  offering  to  p.ove    he  dS's  col  /    "^^'IT''"^  consideration, 
account  for  iu  absent  by  sol  oTie  of  !'?•     ""'''  '^'"'''  ''"^"^^  i'  « 
tion.    Such  special  co„sideratl.7„^t;'';  i^"""^  '""?"  '"'  """-P^hI"-- 
been  acknowledged  -  at  comn.on  1  7a„d  i,   rrJ7J""''"""""'  '"'^^  '""« 

recognize.1  There  existed  rufyjtLTlt-  '.'""«/""»iderations  were  ever 
of  conveyances;  one  of  these  :;;e7tt  odm'T  "/^^  P""'"'  "^-''J'"* 
and  sale-V  the  other  consisted Ta trot  oT  1  / '™"*'"" '^  "  ^"««^^^ 
recording  system  for  specific  districts  3  t  'Pf,"'"'  "'"'"^es  providing  a 
counties..  These  statutes  dll  Tot  ex;reTv  l^^  'f^'r  '"^  ^''"'«'''" 
made  without  production  of  the  0^"^^^  '^^  '''"'  P'°"'  °"'«ht  be 
being  complicated  by  the  consideraSon  wh. »h  ^'"T" '  ""^  '•»«  Precedents, 
recorders  or  register's  certiid  cop  ^^^^^  "««»«/  '"'e  the 

•ndicate  a  final  settlement  of  the  princi^e    ahhr  k  ll^^'^*''  §  ^^5^>'  «1°  ""t 

J.. .  "  A^-  ".•T  S«  '897.  c  71.  (  41  /mm,.,....:.!       T    .    .     . 


like  0,„.  Kev.  8^1897  'c*Sf«  Si'™'!':'''''?"'      8'"««  "    ^"  Sm^Co^r^lV  /T'  ••    '«"• 


Ktunuu,  and  other  wri  te,  i.!.;™™     .'"^'PV'' 

opp..r.u„ity  uf  in.p«,.tion,^vea  no^ro","^".'"* 
Ucin  to  dmunta  th<i^.~>  .  *  """ee  of  uiteii- 
the  copy  aSd  to  •■  reou,^?,™,  "I  Kenainenen,  of 

»p^:^"t;.^:jite,:;?^.r'^""^ 

"'K  it  ■•  •  CSt  othertriL  oK"''       """"  '''**• 

1455  "*''  "'  ">e  regutry  ww 


mediate  .t:*co;vXreof';m"^"''  ^f    '■»- 

in  the  «„e  ^"nZVlltTlZ"^"^^  "«'«' 
»  deed  enrolled  miint  h«  f.,.  .!.'<."'•  '•■'"'kIi 

Set  >sTi".:'  "'fc7^-f;>- 

xlniitte,!);  18.18i T^li,;r   ','  \'  r*f""^*'  *«"• 
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■I 


■  SJ-; 


the  Miiue  ufluu.  iu  the  ■uuthuutcrn  coluuiui  U  ttrougly  oorruboraiiva  of  tliU 
practice. 

Ill  tliu  I'nited  Stala,  three  kiiidx  of  resulta  wore  evolvud  at  common  liw , 
tt  fourth  kind  was  added  by  Htatulory  invention;  and  itatutus  oIhu  in  tmuiv 
jurisdictions  folluwcil  onu  or  another  of  the  oommon-law  muthixU:* 

i'l)  Vy  one  of  tlie!4u  views  (originiiting  in  the  southuostern  Stat.'«»  ili.. 
HUtutory  •ystuiu  of  public  registration  is  thought  to  imply,  in  its  puliiy,  ;i 
geiuinil  resort  to  the  public  rvcord  as  a  source  of  proof,  ond,  for  the  wik.-  of 
public  convunicnce,  a  genenil  disfiensation  from  the  uecetwity  of  presorviii;! 
us  a  inuniniunt  of  title  a  clais  of  documents  whose  legiil  imiiortance  i<*  com 
pamtively  little  apnrt  from  tlie  record.  Thun,  the  registration  system  iinphis 
ihitt  tlie  original  deed  need  not  be  produced  nor  aevound-J /or  in  any  waif. 

18J-1,  CdcH-k,  .1.,  in  /»m.y  T.  Pirktl,  »  MoCord  .318,  321 :  "  From  the  •arlleiit  en.vt 
nwntu  of  the  BritUh  rarllamfliit  on  this  xubjeot,  to  th«  presaiit  day,  a  poriod  of  about  J-tii 
yaara,  it  liM  b«<eu  tlia  ciitablislisd  law  of  that  cuuiitry  that  a  copy  of  •  dttd  duly  eiiruilr.1 
U  M  Kood  «vldi-iio«  an  the  original  it«elf ;  and  I  think  I  do  not  lay  too  much  wlmn  I 
Biuert  that  it  wax  gonerally  connidHrHd  to  be  the  law  of  this  land  front  tha  flrxt  enactimiit 
on  the  iani.)  subject  here,  io  1731,  to  the  deciiion  of  Pmvit  t.  Roltin$on,  a  decision  mucli 
to  be  regretted." 

18.11,  .SV..ry,  J.,  in  Do*  r.  Winn,  8  P*t.  233,  241 ;  "  We  think  it  clear  that  by  the  oomnion 
law,  ait  held  for  a  long  jieriod,  an  eaamplifliatioa  of  a  pnblio  grant  under  the  Great  Sral  t* 
adniiitjlile  in  cridencH,  as  being  record  proof  of  as  high  a  nature  as  the  original. 
ThHre  WM  in  former  timet  a  technical  distinction  exiatiug  on  this  nubjeot  whicli  dexervi't 
notice.  As  evidence,  such  exempliflcations  of  Isttora  patent  seem  to  have  been  K'neriklly 
deein.d  udmiiKible.  But  where,  iu  pleading,  a  profert  was  mails  of  letters  patent,  tliere, 
upon  the  principles  of  pleading,  tha  original  under  the  Great  Seal  waa  reqnirad  to  be  jro- 
duce<I,  for  a  profert  could  not  be  made  of  anyoopyor  exempli fieutioa.  It  was  to  pure 
thin  difllonlty  that  the  iitotutes  of  3  Edw.  VI,  c.  4,  and  13  Rlix.  c.  6,  were  pasxed,  by  whi,  h 
patentees  and  all  claiming  uoder  them  were  enabled  to  make  title  in  pleading  l>y  Hhowing 
forth  an  exempllfleation  nf  the  letters  patent  as  if  tha  original  were  pleaded  and  set 
forth.  These  statutes,  being  passed  before  the  emigration  of  our  ancestors,  Uing  ,i|.|ili. 
cable  to  our  aituation,  and  in  amendment  of  the  law,  constitute  a  part  of  our  comnioii 
law.  A  Himilar  effect  wan  given  by  the  sUtute  of  10  Aune,  c.  18,  to  copies  of  deed*  of 
bargain  and  sale,  enrolled  under  the  statute  of  Henry  VIII,  when  offered  by  way  of 
profert  in  pleading ;  and  since  that  period  a  copy  of  the  enrolment  of  a  bargoin  mid  sale 
is  held  as  good  evidence  as  the  original  itself.  Such,  then,  being  the  rule  of  evidence  of 
the  oomniou  law  in  regard  to  exempliflcations  under  the  Great  Seal  of  public  grants,  the 
application  of  it  to  the  case  now  at  bor  will  t>e  at  once  perceived,  since  by  the  Iiiwh  of 
Georgia  all  public  grants  are  required  to  be  recorded  iu  the  proper  State  deportmenl." 

(6)  By  another  view,  chiefly  represented  in  New  England  and  in  the  States 


rereiveil) ;  1838,  Rowe  v.  Brenton,  8  11.  &  C 
737.  75S  (JHiise  ut  laml  in  duchy  of  rornwull, 
the  fee  of  which  wax  alternately  in  the  Duke  and 
in  the  Crown ;  fhc  enrnlleil  reciinl  wan  deiirlv 
■ufBc'lent  for  a  Cmwu  leiise,  "  liecaiise  the  Crowii 
can  only  grant  by  Mutter  of  re<H>rd  " ;  the  lease 
hern  was  by  a  clauite  reijuired  to  lie  enrolled ; 
held,  that  the  original  need  not  lie  iirodnced; 
Bavley.  B. :  "  There  is  a  regul.ar  office  and  an 
auditor  for  manairin;^  these  matters,  whose  duty 
it  is  to  enrd  iiutheiituMlmunieiitMiinlv") ;  1844. 
IXie  V.  Uoberts,  13  M.  &  W.  520,  330  (enrolled 
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lease*  of  Crown  lands  in  Wales,  held  |ini<a'>le 
by  examined  copins,  on  the  gniaud  that  "tha 
original  ilovuments  .  .  ,  are  kept  ainoni;  ilie 
mnnliiients  of  the  Crown"  and  could  nut  Ihi 
removed). 

Compare  the  English  precedents  as  In  icr. 
tilled  copies  (ikm/,  $  inso). 

*  The  earliest  statutes  appear  to  h.tie  liwn 
those  of  New  Jersey  in  1713,  of  Fennsvlvaiiiii  in 
171.5,  ami  of  South  Carolina  in  1731.  Cuiupuni 
the  iiistiirv  of  the  doctrine  of  certified  oipies 
(pott,  i  16SI). 


If  1177-1283]  RECORDED  CONVEYANCES.  ,  j,,^ 

aNmt  the.  Ohio  Rivo,  (.u,.|  ,pp,.„iDg  about  the  «,„o  time  in  all)  tho  rvs.H 
w...  Umd  on  M.e  chango  of  cu.tou,  naturally  intnxlu.ri    ?..      i  ^ 

f.r  titl-MJefJ*  by  the  fuiitration  M«t„  „      Tk    ""'^"'"''    '""  "'«  pr-"'lice 

...  ...h  «™„tee ..,,  hu  :wrssi.5::r ;;:  z'  srs 

.vy^.n.,.  /.  <A.  .^Jthat  can  be  alluot  r:^th;.  .'rr"'''  '"'*• 
...CO  the  pnor  one.  an  in  prior  «ra„t J  ht^  ^^l^^^'T!:? 
lonj-er  in  exutence  as  not  being  of  imi^rtance:  ^  "" 

ISi'8.  Prr  Curiam,  lp  iJd/oi,  ».  Camohttt  7  Pi^b   ia    ..  r     i,     .      . 
of  1,.»J.  .11  .b.  title.d«.d.  .„  d.li„"K  th.    ,u«J«    Li'l?  r"'  °"  "'!,  '*"^'''•"•" 
him  topr^luc  ,h,ori«i....  d-,..  ,iv,„  to  .X  Jr^*^  '      ,  B»rh  "":,"  """"" 
UkM  only  the  itiinKdiitta  deed  to  hiiu«elf  bJ„i„„        .i        '   '   '   l""']  ^'•™  "'•  Jr^ntee 
h.,  nori«ht  tp  th.  p."~..ion  of  .   Te  t,SLr„f  :^  "'.'"•  «"""»'=»•. 

f.  pro-lue.  ,11  the  original  deed,  for  20  T«r.  ^    m  T  "'^'f '  """  '"  "«1'"™  h'™ 

wit„.,«,.  would  b.  uar.«e  a.'d  oi'!:,;."""''  •"•»  '^  '"''•»  '»  the  .ub«,ribl,.g 

1».>4,  *•*«!«.,  C.  J.,  in  Com  v.  A'lWfrii.  2  Orav  Ml-  «  f>  .ii 
b«r.--iu,r«l  if  they  can  be  h-^d,  but  m  tl.i.  w„!ld  ll  k        """^  ""'f'""  •■•*"'»  ''f'°"''« 
impo^ibl.  in  ,„4  ea«,.,  ...me  relw^ion  or.hU  M  '""■''"»"'»•  "-l  "l-.-ive.  if  n„t 

IH- ''".yHtea,ofoo™*yrS*^^^^^^  n^^e^aryfor  pr.c.ti.-«l  pur. 

r.t»in.  th.  deed  made  im.n*li.te7y  "hiif  t^  1^^':''^  T'  ':l!!"*  ""''  »^""'^- 
•SuceJing  grantee,  do  not.  a.  a  matte  Tco.,^?^  '"  T^'  '"^  '""  *»'•«"«!••• 
cedin.  ,.«rtie.  .„  «  to  U  abl.\rp™;.  .Th.Tn' i  UtfeT":  "  f '^^^^^^ 
Kv..ry  gnintee.  therefore,  i.  the  keener  of  hi.  o-„  a  I  '  ?  J!''"*  °'  "''f'""'  J'^^*- 
When.  then,  he  ha.  occaeion  toX.  ani  Z  hr*^  T'.  "'.''1"'"'" '^"'^  °'''>-  •  ■  • 
U  ..„.  it  would  b,  offering  inf.^iorev  dZ/rhen'ir,to'rrJ{  f  "•"""""  "^  *  ^P^ 
po«e,..on  or  power;  it  i.  only  on  proof  of  thi  h«I  of  Ih.     [^^     , ^       "I''"""'"  '*  "'  '"'• 

18.8,  Slorr,,.1.,iD  Bollonr.  Cumming,,  25  Conn.  410  401.  ..In  ,1—  „r  .1.: 
[for  every  gr.ntee  to  rcUin  hi.  own  titladeeTl  *h  „h  J    J    ,.  "'  *''  P'"'«'"«» 

tremely  inconvenient  to  produce  «mot.  origS^Stwtir°  l„l^"T';r"''''-  "  «" 
0  ourreRi.try^y,tem.  which  r«,uire  those  de^tV^T!I^^"^^  of  the  pr.,vi,io„. 
of  the  record,  of  which  "^UanW  may  Sv  A^  JTlT,''  '"1  "P°"  «>««•' co,.i«. 
o..rt„ur«  have  departed  from  the  commSaw  rSr^«„H  ♦  r'!!''*  °  "'°"*  '*'"^'' 
«ry  evidence  of  their  content,  and  held  tLtH  ^     *°  ""  •^""»'<"'  "f  wcond- 

requi-vd  to  be  recorded  i.  .0  a^Z,  J  n^  .  IrTvtTth."' lIT""*  °'  '*''  ""»*«  "hieb  i, 
i... the  «r.t  inHUnc.  to  prove  i^^l^^u  otTCZytm^'aZT'''' '".'  ""«''''■"' 
without  laying  •  foundation  for  .uch  proof  by7„t^„^  1  /  ^.k  '  "^"*'"«  "«"••• 
the  original."  P  '  "'■'  aoconnUng  for  the  non-production  <a 

proved  by  the  te.mnt      i^no  f '^  "'  ''"  K^^^^^victor.  desii^d  to  be 
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[Chap.  XXXIX 


exempted  from  producing  all  prior  deeds  in  his  own  chain  of  title,  but  from 
fhf  "uT^  ""^  whatever  not  presumably  in  possession  of  a  party  to 

(c)  By  a  third  view  (obtaining  perhaps  in  the  greater  number  of  jurisdic- 
tions until  Statutes  intervened),  neither  the  policy  of  the  registry  system  nor 
the  practices  it  encouraged  were  regarded  as  justifying  any  exemption  fr..,,. 
the  ordinary  rule  that  the  deed  must  be  produced  or  accounted  for  Th« 
recorded  deed  must  be  occo«»<«/ /or /t*e  o«y  o</t«r; 

1795,  iVaties,  J.,  in  Purvu  v.  Robinton,  1  B»T  493.  494  •  <•  If  b»  ivcnrHin.,  .  a^a  .■. 
nece^Mty  of  producing  it  w„  dUpensed  with,  th'.n  the  piof  o   ii'vI^Uy  wo^JTe't  o,! 
the  „  p,.r,.  oath  of  one  of  the  .ub^ribing  witne^.  before  anj  justice  of  tle^a^e  .„ 
wuhou  .ny  «.m,nat.o„     It  would  be  very  ea.y  by  this  mean,  to  conceal.  nnde'^X  S 
dre»  of  .  record,  the  foulest  feature,  of  fraud  manifest  on  the  face  of  ti^e  oririnal  aud 
to  give  even  to  a  forged  deed  all  the  effects  of  a  valid  one."  onginal,  aud 

(rf)  The  fourth  type  of  rule  (entirely  statutory)  exhibits  a  number  of 
minor  varieties;  but  its  subrtance  is  that  the  proponent  may  proceed  with- 
out production  if  he  first  proves  (often  by  affidavit)  that  the  deed  in  ques- 
tion IS  "not  within  his  possession  or  control."     This  rule  falls  short  of  the 
strict  one  last  mentioned,  in  that  the  deed  might  be  in  the  opponent's  posses- 
sion or  m  a  third  person's  possession,  and  yet  the  proponent  need  make  no 
effort  to  obtain  it.    The  rule  differs,  too.  from  the  second  one  above  men- 
tioned.  in  that  for  a  non-grantee  as  proponent  it  is  stricter,  since  he  must  at 
least  make  some  proof  that  he  has  not  control,  while  by  the  second  rule  this 
appears  from  the  nature  of  the  deed  as  aUeged.     The  rule  is,  however,  easier 
(than  the  second  rule)  for  a  grantee  as  proponent,  since  the  proof  that  it  is 
not  in  his  "possession  or  control"  may  fall  short  of  the  proof  by  ordinary 
common-law  rules  that  would  be  required  of  the  grantee-proponent  under 
the  second  rule.     Furthermore,  it  is  easier  in  that  it  does  not  require  st^ps  to 
be  taken  for  production  where  the  deed  is  in  the  opponent's  possession  (ex- 
cept by  some  statutes  requiring  prior  notice).    By  one  variety  of  this  fourth 
fmm.  the  proponent  is  to  show  that  the  deed  is  "lost  or  out  of  his  power" 
By  another  variety,  he  is  to  give  notice  a  certain  time  beforehand  that  he 
intends  to  use  a  copy.    Statutory  enactmente  other  than  those  taking  the 
fourth  form,  or  some  variety  of  it.  have  usually  adopted  the  first,  ie  in 
aUowing  unconditionally  the  use  of  a  copy  of  the  record  without  producin-. 
or  accounting  for  the  original  ° 

fj  ^^^'u    Vr  ^"T*^  !"**  DeoWoa..!    The  law  is  in  some  jurisdictions 
the  result  solely  of  judicial  decision ;  in  others,  of  one  or  more  statutes  super- 


»  The  limitations  of  the  following  collec- 
tions of  decisions  and  statnte*  are  alwve-noted 
in  the  text ;  thexe  same  ststutes,  however,  are 
also  to  be  conaulted  elsewhere  in  their  bearinin 
on  other  pnn.iplei..  partlenlarlv  the  kind  of  officer 
eerlifytng  copirt  and  tho  mode  of  certifvinir  by 
seal,  etc.  (pml.  §  I6SI ),  and  the  necessity  of  noiim 
t»  thr  opponent  before  using  copies  (  not,  {  IS59) : 

E!«<iLA!«o:  the  decisions  have  been  collected 
•»tt,  §  1 224 ;  the  statutes  are  placed  pott,  {  1650 
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M  ?»"i"V  ^""""»»'  Rer.  8t.  1886.  o  51, 
H  38  ff.  (registry  of  title;  applicable  to  tlie 
IJpmmion  Territories)  ;  St.  1893,  c.  31  S  18 
(similar  to  Ont.  R.  S.  1897,  c.  73,  $  32).     ' 

lirilith  Columh'a:  Rev.  .St.  1897,  c.  Hi.  §  48 
(re|H«trar's  certified  copv  of  anv  recorded  iiis'trii. 
meiit.  except  a  will,  may  be  nseil  •■  in  the  nhmut, 
of  the  original  when  the  alwenceof  »uoh  (irifi- 
iial  M  duly  accounted  for.  and  if  priKliiccI  l)\  a 
party  not  having  the  control  of  the  oriijiual  "J ; 


m 


ill 
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imposed  upon  early  decisions  •  an,!  ;„  „♦  i. 

'■  71.  I  I»  (like  C.I1.  Ht    !.» -.       .  ™lings. 


kept  or«giJ^  '-.UudfALVCr/oJ 
a  TOUUtjr  or  the  8upreiue  Conw    .  ..f'J^  i   '  ™ 

I  »«  without  proofVl^'^ort.'X"''  "'"" 

«  provable  by  certifleU  coST  •^Sifthr  . „-**■' 
wi.h.u  ,ach  oflice  w«  p,Xced"  c  ,50  f  S? 
KeKwtry  Act  (eertifle/ copv  of  »  J^Ll  ?'■ 
.irumeut,  except  crown  eriiu  o^,~^"'?"''  T 
met-hanioi'  lien  claim.  ^Vi^i^^^  "  """"'«''. 
mortgage  p«weror2u",h^"S'.f""-:  ""''"• 
evUenc?  oHhe  coutSnta  «H  .^  ('•"""'  f"''' 
original,"  "in  c«^  of  w  l?"*"'""  "^  the 

lit«>ation,orpiSw  dJ^^etfrf!'''??'  "'  "*>■ 
of  the  originff^,!^!!"'™"'';"  »'  ol'l-teration 

Wgeof  chatih-  ceJk'.  J«  fl   /  "'*  "'  "•»'«- 

nourial  i„.tru™.n..;  ^i^"  cluX^'i.i'^^X 

NewBruntwiei;  Conn]  St  1*77  -  ...  .  . 

&  Kbl?^?;;!  teP  '^?^-" 

Sc..thu.3i,i?Sv,hlebt~,?Sff°"''  '"'"''•  of 
1894,  c.  20. 1  347ai«I  no^"'*f*  'W-  •'«■) !  St. 
gage  powerrf  liSe-  ««SLS''^'  ""?"  """*• 
'ruotVe  a.  "/fTib'  «  BO  .^  copy  a.lmi«ible. 
the  original  I.  on  iJe  'or  Vat  itl'.'^n^r''  '\»* 
p<».»eMion  of  the  peraon  off-r  nJ  ►!.  **"■  """ 
•gent  or  UtotMy'^^tkf.T^  ""*  """''  *>" 

..gi-.e«d.i:ss,ir«.'£,^hr.hi;';i,i»» '''"'{ 
.T-thi-,ifSir?F- 


t>.« -p, and .ffid.™)!rewh:i^th: oX'"'  """«"«Sd The°"c;"ntTnu  tr^ri''.'; ""i'' '••"':"^ 

_without     dav- after  „ceint'!^'it.?P?!"*'''  »;ithin  foir 


party 


t'iiiieof  eZking  of'theSSr'"'''."'  »'  »''• 
the  |.ro»in..e.!MS  frit  n?  f?**""'  '"  ""hout 
alfidkvlt  th«  the  niK^.  ^„„"'"?'.*J'  "V  '""ke 
the  affiant  "  hu  n?J?|fe  itJ^T'"'*,''!  ""'.  "'»» 

i««run,e„t,S?d^'™t'T^Th:«\r'«''''^ 
"  or  may  ha  fnnnH  .„ j  ii.  .  ,  *",*'«  the  same 

behove  ICnch^ne^'l"'  "^  ha.  "a«on  to 

i»-tr„ment  in  hi«    P^^„„^"  ^f  ""«  ""'S'"*' 

where  the  «ame  i.C^T,"'."'  ''°*»  »"t  know 

ke  h.u  notTeft  to  evX^m'S,.'""!'^  "!''  "»* 
on  nix  dav.'  notice  and  «™v!  ?  affidavit,  and. 
tffidavit.  a  certified  JJnv^T^  °'  '  ?"?•"  »'  'he 
certifiedVoprof  Mr^L""^*.""-') :  J  62  (no 

be,  rec.ived'^inlei  ^he*«rSrH°!f "'.?''''' 
oriBinal,  "i,  in  the  po«^io„  ",  *!  ''''P''«te 
my.  and  not  in  thH^Zon  „,!, ~'™"« 
oftnoganeh evidence,  rdTCdVL^^e'^l^ 


I8B7  J*r."  .f'"*"  *»  PnxJoce  the  same  "» •  Sf 

feet  vfer  p^^s'.rt  "•  «'"-^^ 

certified  copy,  on  IfliC  t  tL  ^'.  "■*■  "■«'«r«r', 
or  a  duplicate  th^rTTf.  ""t'-nnch  original, 
"f  the  pan" "teLr^ird,""'.'"  'I"  ^'^"^ 
opponew  and  Mrvi~  rf  "*  ''"•'"J  """^  to  the 
the'^davit)  J  "sM  Mt^r?.,™P-\"'  *t'  '"Py  •»<» 
N.  Br  12  (th!^dS,fi„^^S5r4"th«  ;?"'''•  ^ 
not  under  hi»  control  etr  .If  i  i  i  ,  ""•?  **« 
•liould  have  ra?d  tLt  n'efrh  '''**^'  ther.iidavit 
J;<ii»>.):  1886  Doe  i  kL,*"'  ^etinore, 
94  (theiffiJavit'n^not^'"?!?-"'  **  '"•  ^-  «» 
Wetinore  J    dii|,7        '  **  °'  """  f^f  hinuwlf  j 

(a  ^S'of  d«n ™tr'/,*-  ''''■■  <=  ".  J  2» 

•^prr.te^-p^^M^n.-/ 

copv,  if  it  aDDear.  "  L  »L  2 ,  .  "'  examined 
W.agent.„?Sito/  hL""'''f "  ?'"•«  P«'-. 
in  thS  p<i«M^n  ™  '„„  f*  '".''•  "'«'''"'  "not 
party,  ^St  he  i.  „"h  '".•■°"'"''  "'  'he 

ment,  flli  jJ  .,  "^„i' °' »^«  "' "ther  docn- 

(Quebec  n?Lri^i  •    ."*  '  a>nifled  copy) ;  i  ^ 

«^.):   Conwl.  <),d.  ISMrc.  «.  I  soT'il* 
ment  4a.  prodncS  '')  *'  ""«""*  '°«"- 

«c."or'irt™™rnt-'irjirJ?'i'*.'"»°-''«> 
or  enregigtered  "^  nwvSS!'^-  '"*^'  *""'"«''. 

been£,gi.telSlin3e^toe«ab.?rh  "f""  »•" 
ment  and  the  contenu  ttt':i",hri'"''"'."'- 
certifinri  ,«,„., T       'oereoi,     the  foregoing 


may  make  ••  di,p"„™'  ?he  Kitv"  of' t"  ?"■"<"'  ""^ 
t  and  that  ment");  8  so  ^for  ".„  ■"'?  "'"»''•'«'  >« 
heoriginal     la„d,   whid,   mil  h-  w^  '"."troment  affe, 


opponent 

that  he 

•and:  ;hi^;- i-'i^^^-ntJ^ 

nnder  the  m«^ir Wl'o  *offl,.".. '!"  ."l;'^  ""W 
>«•«  evidence  of  .Tii"?*'*  ''"*"  be/'nwi 
content.  thei^f".'"'d\"''?"!«°  ""<«  of  the 
reanired  to  bTpwi^"!*  Sl^T"  'Ji""  "■*  ^ 
P«e,  giving  t^e  .^"S^„^f  .oj^*'"' the 

":^SrL;-if-of£ifonaid" 
sr:.;;^trs.H£»^"«-- 

and  "  the  vendor  .hall  L?^  t^  ".'"""'"'"te ; 

^^H.  „..„^  jis'r,  5X"»  WE 


\m 


;     i 

I^H 

IP 

CTHWfl 

li 

^^^j^jl 

•fll 
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a  complete  historical  exposition  of  the  course  of  legislation  in  each  State 
would  be  necessaiy ;  but  that  is  here  impossible. 


poawiaioD  or  power";  for  other  inatrnmentt, 
reoutered  memorial*  twenty  yean  old  raiSce, 
uiueM  ahowu  iuaccurale,  "  it  the  memorial!  pur- 
port to  be  executed  by  the  grantor,  or  in  other 
caee*,  if  poMeuioD  bai  been  coiuiitent  with  the 
registered  title";  the  vendor  " shall  not  be 
bound  to  produce  the  original  inetmnienta  nn- 
lesf  they  appear  to  be  in  hii  possession  or 
power;  and  the  memorials  shall  be  presumed 
to  contain  all  the  material  contents  of  the  in- 
struments to  which  they  relate");  c.  148,  §  34 
(chattel  mortgage  or  sue  filed;  certified  copy 
■hall  be  received,  but  only  to  prove  the  fact  of 
filing). 

Prince  Edward  Itland:  St.  1889.  {  43  (certi- 
fied copy  of  a  "  deed  or  mortgage  duly  regis- 
tered "  is  admimible  if  the  Court  is  satisfied  by 
the  party's  affidavit  that  the  original  "  is  not 
under  his  conti-ol,  and  that  he  does  uol  know 
where  the  same  may  be  found  ") ;  g  4-3  (seven 
days'  notice  must  be  given,  with  service  of 
copies  of  the  deed-copy  and  affidavit) ;  §  44  (pablic 
lands  commissioner's  duplicate  deed,  provable  on 
the  same  terms  as  in  {}  43,  43) :  {  45  (registered 
plan,  provable  like  a  dee<l) ;  }  46  (Surrogate's 
registered  license  to  sell  real  estate  is  provable 
by  certified  copy) ;  {  49  (filed  bill  of  sale  or  mort- 
gage of  chattels  is  provable  by  certified  copy ). 

Unitku  States:  Alabama : Code  1897.  jj$'993, 
Mi  (conveyances,  etc.,  duly  acknowledged  or 
proved  and  recorded ;  "  if  it  appears  to  the 
Court  that  the  original  conveyance  has  been 
lost  or  dest^>yed  or  that  the  party  offering 
the  transcript  has  not  the  custody  or  omtrol 
thereof,"  a  certified  transcript  is  to  be  received) ; 
S  1018  (same  forconditloiial  sales  of  personalty) ; 
S  1544  (re<-orded  declaration  of  notice  of  adverse 
possession, provable  by  certified  copy) ;  St.  1899, 
Feb.  I,  Nu.  341  (certified  trans<;ript  of  conveyance 
duly  recorded  heretofore  or  within  13  months 
must  be  received,  "  if  it  appears  to  the  Court 
that  the  original  conveyance  has  been  lost  or 
destroyed  or  that  the  parly  offering  the  tran- 
script has  not  the  custody  or  control  thereof  ") ; 
1831,  Soinmen-ille  v.  Stephenson,  3  Stew.  371. 
S77  (deed  from  opponent  to  offeror ;  pniduction 
requited,  under  tne  statute,  which  merely  de- 
clared the  common  law);  1833,  Mitchell  v. 
Mitchell.  3  Slew.  &  P.  81,  84  (grantee  offering; 
loss  must  be  shown);  1839,  Swift  v.  Kitzhugn, 
9  Port  39,  92,  57  (wife  claiming  under  marriage 
settlement;  original  must  lie  accounted  fur); 
1844.  Beall  t'.  Deariiig,  7  Ala.  124, 127  (purchaxer 
at  sheriff's  sale ;  unrecorded  deed  to  debtor,  pre- 
sumed not  in  purchaser's  posseaiion,  on  the 
facts);  1847,  Thompson  i>.  Ives,  U  id.  239,  343, 
semUe  (both  parties  claiming  as  vendee  under 
execution  against  same  person ;  neither  party 
presumed  to  be  in  possession  of  deeds  to  debtor 
or  his  predecessor  so  that  a  copy  could  be  used  on 
notice  to  opponent) ;  1849,  Potier  v.  Barclay.  15 
id.  439,  441,  452  (dower;  deed  to  plaintilTs' hus- 
band ;  production  by  her  required) ;  1855,  Huseey 
V.  Roquemore,  27  ill.  381,  390  (grantee  presumed 
to  have  possession  ;  if  he  is  a  party,  notice  is 
necessary ;  here,  not  under  the  statute) ;  1859, 


iieo 


Shorter  t>.  Sheppard,  33  id.  648,  653  (deed  to 
plaintiff's  grantor-debtor,  presumed  to  have  been 
carried  off  by  him  when  fleeing  the  country) ; 
1866,  White  v.  Hutchings,  40  id.  353,  358  (dml 
to  offeror's  predecessor  in  title,  more  than  'ID 
years  before ;  presumed  not  in  oflFerur'scontml) ; 
1873,  .Tones  v.  Walker,  47  id.  175,  183  (deed  tu 
claimant's  grantor ;  production  not  requireil) ; 
1875,  Ileuikin  r.  White,  53  id.  597,  600  (pur- 
chaser at  execution ;  deed  to  debtor  presumed 
not  in  his  possession) ;  1883,  Uuckabee  v.  Shep- 
herd, 75  id.  343, 344  (grantee  offering ;  reiiuircd 
to  show  the  original  unavailable) ;  1884,  ISciird 
V.  Ryan,  78  id.  37,  43  (deeds  to  his  f^rantur  ami 
predecessors,  not  presumed  to  be  in  uffemrs 
possession) ;  1888,  Allison  v.  Little,  85  id.  .'>t2, 
516,  5  So.  221  (similar  to  White  v.  Hutch- 
ings) ;  1890,  Florence  L.  M.  &  M.  Co.  v. 
Warren,  91  id.  533,  537,  9  So.  384  (creditor 
proving  tax-deed  to  his  debtor  as  grantee; 
presumption  that  it  remained  with  graiitif. 
■o  as  to  relieve  creditor  from  "  the  duty  uf 
accounting  for  the  original");  1891,  Junes  r. 
Hagler,  95  id.  529,  532.  ID  .So.  345  (uffenir 
of  deed  to  his  grantor;  original  not  miuircd, 
but  after  testimony  that  he  had  never  had  its 
control);  1895.  Farrow  e.  R.  Co.,  109  id.  44H. 
453,  30  So.  303  (deed  in  chain  of  title  ami 
iii  offeror's  possession ;  production  requiroll; 
1895,  King  v.  Scheuer,  105  id.  558,  16  Su  'J£l 
(original  roust  lie  accounted  for) ;  1896.  K»rr<>\v 
V.  K.  Co..  109  id.  448.20  So. 303  (statute sppiiiii. 
and  original  required  to  be  accounted  furl ; 
1900,  Burgess  v.  Ulake,  138  id.  105,  38  Su.  ur>.l 
(following  Farrow  ir.  R.  Co.) ;  1902,  Uaniniuml 
V.  Blue,  133  id.  337,  31  So.  367  (prupuiieiit  iiiu-t 
show  not  oulr  his  non-pos«ession  but  also  his 
non-control  o{  the  original). 

Alathi :  Civ.  C.  1900.  $§  99, 106.  108  (like  ( )r. 
Annot.  C.  1893,  fg  3028,  3035,  3037). 

Arizona:  Rev.  St.  1887.  }  1873  ("every  in- 
strument of  writing"  lawfully  recorded  ufier 
lawful  proof  or  arknowleilgment,  is  provable  liy 
certifieu  copy  of  record,  "  whenever  any  party 
to  a  suit  sIihU  file  ahiong  the  papers' of  the 
cause  ail  affidavit  stating  that  any  instminent  uf 
writing,  recorded  as  aforesaid,  has  lieeu  lust  i>r 
that  he  cannot  procure  the  original");  §.3144 
(in  ejectment,  proof  of  a  "  common  source  "  of 
title  may  be  maile  by  certified  copies  uf  "  ihe 
deed  or  other  title-papers  showing  a  claim  uf 
title  to  the  defendant."  if  filed  three  days  before 
trial,  with  notice  to  opponent). 

ArkaMOM!  SUM.  1894.  §  723  (recorder's  certi- 
fied transcript  of  a  duly  recorded  deed,  ailmis- 
■ible.  if  the  original  appears  to  be  "  lost  ur  not 
within  the  power  and  control  of  the  party  wish- 
ing to  use  the  same ") ;  §  726  (duly  reionled 
deeds  of  administrator,  executor,  guarili:in.  iimii- 
missioner  in  chancery,  and  sheriff:  the  orig- 
inal "or  a  certified  copv  thereof."  ailmissiblci ; 
1856,  McNeill  •■.  Arnold.  17  Ark.  154.  IMt, 
irmhie  (production  not  required);  1 8.^16.  Trim- 
mell  V.  'rhurmond.  ib.  206,  215  (pniductinii  ri'- 

auired,  under  territorial  statute  nut  expressly 
ispenaing) ;  1860,  Bright  v.  Pennywit,  21  id. 


ff  1177-1282]  RECOBDED  COXVEYANCEa 

ISO,  IS3,  136  Maed  to  „„~. __  .       .  ^  '°*' 

m  (married  wo.Z^f.l,^'!  'I-  ?'  '".  '«• 
•ole  trader;  prwSon^    ■     .' *''"™''"»  *■ 

wood .,.  jia.iiC^38  'nin«'!'"  =  '.*«»•  «"• 

P««y  to  produJeX  oriiK  "^.^''^M-^  ""• 
Ma««Bx.  ib.  44a.  449  (mSt  h.  Ih  **'  '"V"  "• 
P«rtv'i  control) :  I87rr«„^u  "'"?"''«  ""<!« 
♦9  id.  210^  aia  (t^rtlfl*!  o^    '^  "■   '^''ompwn. 

offered  b?  Jc^rT.^L'iT-^"^  ^^ 
under  C.  C.  P  »  maq  ?™"««;  h«lo  "priniarv." 
not  l,e  «;count^  fo??;  Vgj."?^*'''  »"«'"•'  "^ 
SO  id^  346,  34r(™r^ifl'//*- ^'7  -  ««"•"«'». 

I^rXVI-  &-»r?^  -■^•'^^)' 


Callowa/  r.  GibWns^f  w  ir«f ''•^' =  '**». 
def-J  to  offeror'.  nlL^lfi."  '""recorded 
•uffident).  PredeceMop;   w-rch    held 

Valifornia:  C.  C.  P  187o  x  la..  ,.. 
n^of  i  writing  mu.t  be*  p^o^J,^*  f,";:  °'^«>- 
when  the  origiuU  has  bean  i«^.!:ii  i  **"?'  *• 
tiflcd  cop/  of  Z  rm.M  S.^.T'*'*  ''?''  »  "'• 
thi,  codj'or  other^tate")  I  ?89^1'"'^%''^ 
copy  of  a  '•  public  writing"  '.uiS  <':^"'«|'<' 
caws  and  w  th  like  effnrt  ..  .i  •  *  '"  ''•'« 
in* "I-  «   loiii    .  '  "  "'*  of'gnal  writ. 

?„■«  ?  '•  ^  «n>ended  March  24  i«7i 
(ifrtifled  copy  of  dniir  r^.,l.i  t  ■  •  '*'* 
affecting  roalt' «  mavX^^!!^  .'nMrpment 
with  the  lilceeffecTaithfnri^ir^  '"  ""'Jence 
aifidavit  or  othemi", '?L°X '^;,.°9  Pfoof,  by 


^...  „,  uwicrwiee,  that  thp  nrio'fn.i  •   '    '      '■"«' ciirpofgfg  (^ 

ln:j^T^''\°'  ""^^  'he  cSof  tTe      *"       ^''^•^  ('^« 

E/^»/rr8?^rjrt?I;«!£  &•  rroiS^'u 


part 

«■..!  in"  evid-ence'Virh 'thriik!,  '.V"" '  " 
original  iu.tn.ment  without  Wh?~'  "^.'^ 
f'iv  C.  «  1207  (certain  ,.IH  J  /"f"*'  Pnwf  ") ; 

«ed  copy,;  ,855.  OriT  JfcC  / Vil '\','L" 
(mortgage;  original  required ;bSi  wh£hL?i* 
copy  rejected  wa.  certded  frim  a  Ic?,m  '^""' 
not  appear);  1856,  Macy  i,.  GZitiH  M  ""^^ 

•2  id.  10.  (^offero'^'of  d^  I  p^Jec^'f '"«'' 
duction  required;  «ear^witho^^h      •  '  ^^^ 

deed  as  ^^^^'r.^^^^I?^^--'^:^  -jth 


deed  as  grantee  mayiZV^Uo^TJ"^'^  "V""      or  i.  beyond  hii ^'ie^'L'r'J.  "*"'..'*  -'"fojed. 
M^'aring  it  not^l^rh^' -^rT'SS     St^SfT  ""^^i^-r^^^^^^^^^ 


~™  ,^  urauusv  may  ac 

I70(urferoro?dJ^Tp«dI!:^"'',"'  "•  ?"' 
to  be  shown  by  «arch  "im  ^fZ'n  "^."^""^ 

rff^^oiMr-hir^ra^nS-lK"^-- 

non.p.,«,e«,io„.  but  by  ot™er  te^H™'  '"''•""  °' 
probable  that  hi,  graTtchJlt^hTM-^'  T"."  " 
to  exenipt) ;  1864   Hick«  »  r  V    "'*'  '"'"Alcient 

'»9  (B«ni;,  offtring'S'eed^troT'th^'t-  ''*• 
li«t  or  not  in  hii  conli«l  hLif     «  ?""'  "  *'a» 

the  .tatute);   iXriSe™  ./"ifw""'  ""''" 

3M,  413  (pi;er^«^„^"  ;•";'''»;'.  ^  w. 

"uot  undM  the  contnJo7Vl,  *"''•"  '''»»'' 
Hurlbutt  V.  ZZ^lrM^^^i^n-  •«64 
d«!d  to  predeceaeor  •  th  J  l'  u  j  (offeror  of 
coDtrolofihe^Sl'K  •••  h'jd  ""•ver  had 
in  hi,  power  rCtr^ri^.T^  !'  T"  '""  ">en 

O'Connor,  ih.  S38  94?  /„'-  '  */'^M'nn  ". 
«wnt«r,-  nnderVta;u?«o/??^r""  ,°  ^^  ^ 
nal  ne«l  not  to  Xwn  „-!    .    2"**  '**<»•  ""K'- 

«r  o.herwi4  ttLZ^forr'  ite^R  TT"'' 
liiger,  30id  «78  ««i/ „«•''.       °'  "olierts  p. 

««<r  aflida^u;  Jnd.r  i^^^«™"'«'»  --laim 
'        "  roaaeiiorjr  Act;  certified 

IMi 


copy  of  p^WaU ",&„:"•■",''  '««  <«"ifi«i 
hefe  cor^raJe  bv  law"?'  ,«af  ??'.?.'"  "^"'"red; 

.-".."ot  reqairedirf^lrBrTSr.: 
-  -  -.  «  .o;.D  ia<w  .o^.-.*""  (co"'parison  of 
tified  cop^of  ,%^,^id'»f  ■j.-e-'W  that  a  cer' 
the  deofVre'e^hU^.  f^'  "'  *''«  «■<»"'  of 
the  origi'nal  "notSuhe  ••^',''''°*'"'f  "«' 
of  the  offeror  ace  rfin„  S^^l""  °'  "'""'ro' " 
'Ihompaon  ™ted^  Z,J.*°  i  '«•  i  Canfield  .,. 
fore  ,Ee  adoptfo"  f  j",'iSf -1 '"-'-S'iou.  be- 
not  cited);  1889,  MarrinerJ  '?'«"?"'»«  ca«» 
202,  214.20  l'«c  386  /T,S!Lr-  ^"""-"O,  78  id. 
im  G^en  rfflP^'f-f  ^a^app^ved), 

rr:rd-'opr»^^^£'?£oVLroi'^^^ 

edKfd"witlI„„,^«^,  P"":'^  or  acknowl- 
ceffifled  copyTp,^*^.'^.??""^' !""  """«='» 
any  |»i»on  ••  e^eKMn  «.iT  "•'"'»»"'le  for 
the  original  thereof  hS^b^'"/"'  ' ""»' 'hat 
oriebeiond  hi»m,wer^^^  ""..'*  "''"ojed, 
"-rdedinet^r„?rn^?r.™2ll.i*^ 


[P«rtv]l«ir  „gTo"£^   h'.'r^'^H'*"^''^  '•"• 
ual  thereof  i.  not  in  l^i.  I?  ""*  .""a'the  origi- 

to  prwluce  •') ;  §  M8  (re^oJT*"°"  "^  PO"*' 
'■  all  papers  filed  -' .„lr^?^*'^'  certified  copy  of 
St.  lAgi^^sn  6  IcertlLH™"*'-  adn,i«,i&e) 
of  «Ue  bv'trui^  „,,:;' *'^-K  "V*."'"^"' 
•874.  Sullivan  „.  Hen^'  »  c.  loTii";/?',""''''*" 
construed  aa  to  the  affldavitl  *' '•^^^  <"'»"«« 
Coleman  ,:  iMvi,  1,1  S«"J,"!^ **""•.')  •  '"SS. 
of  loe,  ia  ..orn^J^^-.*,",' "''•"«,  '018  (proof 
nient  eoffices)       "**'''  the  statutory  require- 

§3.3''rdi:d  'wm'^''>;K^'"?P-  St.  1894.  c,  20. 

■V/'Wo^W  uiderU^^f  X"™,'"'  "'  ""'' 
provable  by  -eriJatl  Z^/.P^Vi  f.'"^""?". 
c.  58,  §  26  (lawfully  n^li^  u  «  ''•  "o  also 
attestedcopHlriSimi   Il„-;"'.P.~'»'''«  '■/ 

deH.othVinit±»p;o";i«;rtd 

?p^^crji-t£pS'»'^".T'2S 
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[Chap.  XXXIX 


f'P   i 


lowing  renpects :  (1)  They  do  not  include  an  enumeration  of  the  various 
specific  kinds  of  conveyanets  authorized  to  he  reeordfd  —  cb&ttel  mortgages, 

^t  ^  ,V,J^  *?°f'*  ■^4™"  '°  •*"'•  ••"•  •'»•'  owonnting  for  orlsinal) ;  1900.  Smith 

VSV^  ','«'.♦•  l-nnnlnghMi  r.  f,Kj    1  Conn.  r.  Coker.  110  id.  65orS6  S.  &  1»  (.twito Tut 

»M  (production  by  ordrnary  gnnum  of  deeds  to  wtbded  on  the  (actJ) ;  190S.  Coxr.  Wkli^mTi 

predeceMor.   not  reqnind,  tEe  cnatom  having  _    id.  -  .  45  8.  K.Ml  (RneMoftheiS; 

been  for  the  grutee  not  to  ulte  hie  deed ;  bat  eonrte.  providing  that  the  party',  oith  ThZ 

Lw  o'r'-h'Z'r'.^.'  d«Kl«  to  the  pa«y  him-  etc..  .hS.l  1^  -"a  .nfflci.nt'lou'nd^S '■  f'ri 

■eu,  or,  at  here,  to  the  anceetor  of  one  claim  ng  copv  applie*  only  to  inatrumenta  "  h«t»iu.!.  »i, 

by  inheritance):  1815   Phelp.  ..  Foot.  ib.  387*  paHieeT^  ?  betarin  "J^ion  7    he 

890  (pro.luct.on  by  indorMr  of  deed  to  malcer  of  Smmon-IaiTpf^ctlce ;  &al.  48  2d  cSe  |  3tM 

note,  not  required,  «a  being  "not  in  his  power");  compared).  *  ■"«  wooe  |  jo.ju 

ma,  narltf.  .Mix,  15  id.  152.  161,  174  (deed  of  ifamiii:    Civil    Uwi    1897,  11849   ("th« 

Sf„1!?^!^'  ',Vr^  "~u"  production  not  record  of  an  inatrument  duly  ilcorded  Vr  a 

requ  red) :  184>,  Kelaey  r.  Hanmer,  18  id.  311,  tranacript  thereof  duly  certified,"  may  be  n^ 

318  (hlie  Cunninghjuu  v.  Tracy)  j  1866,  Bolton  "with  tbe  lilte  foi«e  >^d  effect  M™e  Mijhm 

e.  Cumminga.  85  id.  410.  421  (general  role  aa  inatrumeot").  orig,„»i 

above;  but  alao  declaring  production  neceaaory  Idalui  Rev.  St.  1887.  f  5998  (lilte  Cal  C  C 

75id  M  MMl^^^l^^St/-  C°''?'"K^•?■  dnced,  except  when  it  i.reS,rded  and  a  c«ti^aei 

7»  Id.  64,  52  Atl.  318  (certified  cony  of  deed  to  copy  ia  made  evidence  by  statute), 
defendant,  ailmitted  for  plaintiff,  tliere  being  no  fllinoi, :  Rev.  St.  1874,  c.  30,  «  31  ("  ff  it 

oKI,?»n  ^"'°  "  *"  ""  •«>"-P™»'«="<>°  o'  »b.  ahaU  appeu-  to  the  aatiafaction  of  the  Court 

ungiiiai;.  ^^,^  tijj    original    deed    ao  acknowlediml    ..r 

Muware.Her.  St  1898.  c.  35,  |  10  (county  proved  and  lecorted,  ia  loat  or  noTV  th' 

deed-r^order'a  record,  or  certified  copy,  of  anjr  Sower  of  the  party  w  ahing  1^  n»  it  "  i^  certt 

ln.trument  authonwd  by  Uw  to  be  recorde.!,  led  copy  i.  adSiMible) ;  §  36  ("  Whenever  VZa 

admiaaible)  .•  c.  83  |  14    "  the  aad  record  or  an  the  triif  of  any  cauae  U  Uw  ot  in  eqn'ty  in  1*^. 

offit^  coDV  thereof  ahall  l«  anfflcient  evidence  ").  State,  any  party  to  aaid  cauae  or~U  Lint  oJ 

Plonda:  Rev.  St.  1892,  {  1111  ("deed,  con-  attorney  (n'hia 'behalf,  al3l.  oirily  in  S  of 

V  ;  -  i-^,  paper,  or  inatrnment  of  writing,"  Uw-  b>  affidavit  to  be  filed  inli'd  ™um,  L  f .  ind 

i    ■;,.'    orded  .n  a  public  office  of  thia  §tat.  or  a4te  under  oath  that  the  ori^T'  of  K- 

Ti-S       i-  ?"'"•'''•  by  certified  copy;  but  thia  atrument  affecting  land,  duly  Recorded  "is" ),« 

•hall  not  prevent  the  Court  from  reoniring  the  or  not  in  the  powir  of  the  iirtriri.hiM  to  Z 

21^""^  11  '^.P^*"'*?  "'  accountedlor,  "  if  the  it  on  the  trial  of  aaid  c«u«^  W  thit  to  th^l"rt 

»ne  attainment  of  juatice   ).  tentionally  deatroyed  or  n  any  manner  diaimaed 

Georgia  .Code  1895,  J  521 1  (record  in  public  of  for  the  purpoM  of  introducln«Vcooy   hS 

office,  provable  by  ^rtified  copv) ;  f  5212  (anch  in  place  of  theWginal."  the  Sd  mK«'' 

copie.  to  be  aecondary  only,  for  "anch  docn-  certified  copy  U  Smi«ible)VrM,  J  MchatLl 

"on  of"  "'nmv^vTi'ai'?'!^?  ^h  "^  ^"T^  mortgage.,  ^Jnly  ,«»rded.  pJiylMe'lTke  i^nvey! 
aion  of  the  party  ) ;  |  9219  ( 'if  the  original  of  ancea  of  land) ;  c.  109,  Sf  2,  1 1  (ao  for  oUts  of 
■^  £???'>.'"?'*'''  regiatered  U    loat  or  de-     anbdivi.iona  i«:orded):*8t.  1897,  May  l    5  ,9 

'^l^'  /„i  1^  •""".f'T    H?  ""/^•^  •™?y>i  <<»"'««•  '"Py  "'  •»  o'iP-l  cert  ficatJ  of  reV4 

1,?   li  ?    T  ^'  <'"»"5"<«>  of.  origin"!  of  tend  title,  ^miaaihle) ;  J  58  ("  in  th"  event  uf 

•k/>T1[1«  "^^  'SPT  *"■"  "«"*'y  •^"''-  » «»»pl«ati  certificate  ot  title  ^ing  oat.  Z  aid 

aible) ;  §  5673  Court  Rule  42  (party'a  oath  at»t-  or  ditroyed."  the  regiatrar  mSy  il      a  c™  S 

my  '  hu  i*lief  of  the  o«i  or  deatrnction  of  the  copy  of  th-,  originaT in  hirctecl"  and  " ,urh 

original  and  that  it  ia  not    n  hia  n.imeuinn  ™«i(i.H  „^™  .k.ii  ..l.j  iT.  .r.  l,'""   .'"'1 


original  and  that  it  ia  not  in  hia  puaaeaaion, 

g)wer,  or  cuatody,"  aufficieot) ;  1851,  Beverly  v. 
urke,  9  Ga.  440,  445  ("cop.'-deed "  to  be 
"treated  as  the  original");  1851,  Ratteree  v. 
Nelson,  10  id.  439,  441   (by  rule  of  Court,  the 


certified  copy  shall  stand  in  the  place  of  aud 
have  like  effect "  aa  the  misaing  duplicate  cerlifl- 
cate);  1849,  Irving  v.  Brownell,  11  HI.  402  41.1 
C'not  in  the  power";  atatnte  applied);  1831, 
Newaom  v.  Lualer,  13  id.  175,  180  (under  statute 


..-.™..,  ._  .-.  ™,,  ,,.   ,„^  lu.c  „,  buun,  [ue  newaom  v.  L.ualer,  13  id.  175,  180  (under  statutt 

onginal  must  be  awoni  to  a.  loat  or  destroyed  of  1845.  party'a  MBdaWt  U  not  n«-Zin    a 

anJ  out  of    he  party',  power) ;  1854.  Marafiall  kind  of  evidence  suflicea.  in  CouS^X^et'io" 

r.   Morria,    16  id.  368,  372    orieiual  to  be  ac-  18.18    n,.„rh  ..    r.^i,    on  .-..    .«„  ,"    !L",""  : 


r.  Morria,  16  id.  368,  372  (original  to  be  ac- 
counted for);  1858,  Morgan  r.  Jonea,  24  id. 
155,  161  (same) ;  1858,  Churchill  0.  Corker,  25 
id.  479,  490  ««iiiWe  (same  for  a  pnibated  will); 
1859,  Sutton  0.  McLoud,  26  id.  637,  641  (origi- 
nal required);   1859,   Brooking  v.  Dearmond, 

27  id.  58,  61  (same);  1874,  Hadley  t>.  Bean,  53 
id.  685,  688  (must  show  loss  or  destruction  or 
failure  to  obtain ;  here  also  notice  to  opponent 
required);    1897,  Woods  r.  State,    101  id.  526, 

28  S.  E.  970  (original  most  be  accounted  for) ; 
1898,  Havden  v.  Mitchell,  103  id.  431,  30  S.  E. 
S87  (certified  copy  of  marriage.contract,  admis- 
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1858,  Booth  V.  Cook,  20  id.  130  (an  affidavit 
in  general  terms  that  it  is  "not  in  Ills  iwwer" 
to  produce  is  insufficient;  diligent  iii.iuiry 
and  reasonable  efforta  to  produce  mii.«t  \<e 
ahown  in  detail) ;  1858,  Roberta  r.  llaskrll.  il., 
59  (aame);  1859,  Hanson  i>.  Armstrong.  ai>  i>l. 
442,  445  ("  not  in  the  power " ;  statute  ap- 
plied) ;  1861,  Dickinstm  v.  Breeden,  25  id.  186 
(grantee's  residence  appearing,  bis  depiwiticn 
should  be  taken  as  to  low,  etc.);  186.1,  l'ani<* 
V.  Lindley,  31  id.  174  (affidavit;  statute  ap- 
plied); 1864,  Prettyman  r.  Watson,  34  id.  17.1 
(statute  of   1861  applied);    1866,  £owman  1% 
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Wetti,.  39  Id.  4M  «„/-,.„,        „  ^"  «='««- conveyances - 


itatnte  appl  ed) ;  1869  N.l™.  '  ??  (■"'•'•vit  ; 
i-l.  .187  (nSlder  H.«  «.t'ae/^  ,h^w.  ^'''''.*'«'''  »» 
made  i.  not  necewary)      gVS  HM  "*  "' """-h 

c,enH.v .how,.)..  mTiZA  Wil^'j^^n' 
48S.  48.  (prrnriple  aDtiIi«<l  ».. !; ,.    """"n. '•  id. 

amounted  for  exc'C  °',^"'«"'»  of  i^  „„t 
174  i,l.  3D0,  81  N.  K.  877  /".^f,;'*,''''"u'-  ''»**". 
applied);  1899,  1900  Scolt  „  n  ""  P"**'." 
390,  81  V.  E.  877/57  id  M^  f*^''-  "*  ''>■ 
214.  62  N.  E.  55S  limi  •  F\^"y'  'M  id 
■902,  Soott  ^  Ba^  ?   ;L'"«n,''*''*  •"«<-ient) 

(co«e..iv..ffld,vn:Vd'eflS,)»  "    *='  "* 
tntliiinn :    IJer.  fit    1  but    ,  "*'■ 

"deed,  a»d    other  inatruminl  "V"^r'  »' 
keeper',  atteated    copy    nnd^,  '    J^r"""«  ^y 


»7I,   Byinpton  r.  oik  '*V?',*""*  «PPlied) 
876,   McXichol,,,""^,?; '•'•»».  »'"  '««'»e 

produce;  copy  allowed^ .f-'i  7  fli'Mted  to 
*>  id.  286.  290  off,!^' •'!'?•  '»«'•  '••  Jone,, 
&rt.);  1879,  «  llemrrBTii  "  '*""°'-  ""  «he 
N  W.  612  (offeror  „„^  i^'^''^","*'  "  '''•  38,  a 
1881.  BixbrTc^k'i"^~"'"''.<'n  the  fact;); 
N.   \V    lu  It    V''""><i<lon,  85    d.  53;i    mj    « 

;ot  accoontei  ,0,  ?Tm6  /f  .T"'  '""«f''^ 
•We  on  the  facta)  •  issi  s!  .  ■*  I'""""  unavail- 
30  N  W._56i7(titte?L'r?J:  "     f-Jl:^-  '"  .»<>. 


..^»M=  .„u    oiner  inatnimenbi "  «„    u.     ."'      "'  'd  83.  85  so  IM  w  «  / .  "'™  "•  K  1  >onrr^ 
keeper',  atteated    copy    undar   ,i.  "^r""?'*  ^f     "We  on  thrfa«...i)^;'o^''~"l  •''<''»>•  niiaviUl' 

8§  5750,  S?56.  5?68  Cm'el/ri  J?"^^'  '•"<'»  = 
on  ohanRe  of  county  bound^'ri^ri';  «>-"^''«ied 
neur  county)  j  «  h^or  """»"«»  or  creation  of 
recoBlcl  rfiiA..*    .1™   '!?'"«    for  certain   re 


reconled  deeds)'-    iR-ia  '77"""    *"'^    „   .„. 

Bl.«kf.522.527  oSl^"?'  "•  W'"""".  4 
deed  ,,  made  to  t'h.  ^i  ^."J'-ll  °'"'  "'f  '"e 
may  be  presumed  f^^tr^iJ!l  ?  "P""  "•  o' 
h..  kecprng");  18.19  HueL^flS'.'S'  ^  >»  « 
123  (grantee  offeringTconI  .  J  '^**'^"'  *  '''■ 
proof  of  deed's  lo«,  ?  i^o  n-  "*'"""*''  after 
107  (noD-grantce^fferin,  '  "'".'"'.''■  »>«.  ib. 
mitted  wUhout  L"S*  7*^''"'.°'  deed;  ad- 
r^.  V.  Holmea,  "3,9   111',"  °"f  •■?J'.-  '8«. 


-fflHeni)  ,«rCo,'  in?'  t»^?  P<«Se.-Ton  'S? 
«a9.  43  N.  W.  284  44  W  'w  "if" °'  "9  'd.  626, 
•"Other  conn  y  ft;,i*  c^'rt^J**  ''*  """^  ■» 
""•trnment  need  not  hf  ^'^  ""P-'' :  original 
Krenger  „.  Walker  «^  ■5"'?''"""'  '"'):  1890 
"■1  (deed,  ,n£trv  i^-  ^*''  "»- «  N.  w! 
Hea',  Assignment  M-w^^?"'*''  ''"••■  '891 
fc'ff'g»^«fflcren?fy''',„*;L  „^.^  1«  ^;  ^.  « 


/m,\..  ""'Knment,  82  id.  231    014  2a 

teVo:ri^-'?£r^'M.- 189,. 

N.  W.93.1  (conv.^°„»!:  ^l-f^"'  "i!-  S40,  545,  48 


N.  W.93.-i  (co„ve™nc^,not1n'  '(t'  *^'''  "«'  « 
popies  sufficient)  -isg!  S?^^",,"*^*'"' »  control; 
id.  621.  63.1,  59  N  w'«fn"'T'/-  >«'d.  90 
not  shown  unav"  lable  „„  ^1**'',"'  "doption; 
"dependent  ScholilTS^t.  .He:!,  "".^i  •• . '««» 
78  N.  W.  497  /.tatntA  ..>„i.  J      ''.'"''d-ses. 

■i^y. = KT;^mi7  ^"F-^:  -r8"2't  '^  Lt  h^  '^fflr'nT  i? 
fm'Tit-nti^'  rstte"'?^'*-^^^^^  '""r  A w^roi  ."«"■»•  -«•-•«"">  -ho;'« 
^f-  r;  .t%te^-,i- i-rft  .4:  •■j4"iXu^t  tti«?^^  ^^-  ^  f-rd  of 

to  nse  the  same '")  •  g  3  (Ll'l"  ^'"*>:  ''«"""*? 
of  any  paper  lawfill,.  fli  1  '"■"  '^''ifl^l  copy 
icoflfce^nsrt  Wi  i^^^^^^  '»  P"^ 

(statutory showing g"*;.'„r  "'L''-'*  'f""'   23 


ttle;  copies  al  owed) .  mJf^'  "'  plaintiff's 
"I- 515  (original  not  ^^ni«^',  ''{°"  %^"y.  U 
"•  I'otter,  15  id.  477  (XoTrtl:,.,  ";  *'o™honso 
expressly  decided  tha  S^"??P-\°f  mortage; 
material  whether  the  orig  *^"  '  !?'.""« '«.'» im- 
J»n.l,  of  the  offeror);  1*865  U'i  i'  ■""  '"  ">« 
denning.  24  ,d.  4;,o  .Ji-  ,,5,  kinship  ,-.  Clen- 

'■  .VanVinkle.  4  id!  «2  4?,'i'  !«"2.  Bower. 
qa.re,l);  1874,  Patterson  „?/m"«""^  "ot  re- 
»rae) ;  1876,  Abshire  "    4,  J*"'!"'  •*«  '■''.  48 

•''.'•-  159,  semlJe  (unreiorlH  '1  i^  "':  ^07,  30 
l"'^d) :  1891.  Adamr^°'^:^hlcr1^.""f''"^  '«- 
_N  h.  8S3  (mechanic's  i«„  .''  '^'  "■•  ««■  30 
the  wrong  book;  oriirinlT     ""''™  recorded  in      Vk '47 iTf;''"^  ''•  "^'nters.  51  id  Vfr -a.7'^ 

"p.  "whenever    bv  the  „'T  "''"'«»«'<'ated     —It! -.  V".'. '^'"t*-    1899.    s   !s.o'  ,.. . 

-"'■erwise,  the  or  g,W  is  T"^  '  ""'''  »•">  or 


«'.  Hawks.  43  id  iSsM^r'U. '.*?"■  '"'ratton 
the  original's  not,^';^  ^^J^'  <.«he  proof  of 
control  i.^ sufficient  ^'^otheCr't""'.*"  "'"'er 
£'",rt");  1891.  McLean  „w,^!''"^"""  "f  the 

-ot'irti^e  ^X^^^'P'^^^ 

.™„M  ('.'l^'"?/."  «o  opponent,  snffi'-'lv'.®:'' .^^ 


UG3 


pop^-f1s^J^;^,rO?'^'>-«'««i 

be  nn„„,  fad,  evi3",<^  V^lftlST  r  "*"'  »''»" 
dnly  registered  out  of  the  I'  «  '"""•"ment 
he  keeper's  atte«ed  eo'y)  ml  T^'i^'^^  ^^ 
i.«fevro,  I.itt  Sel  r  101  /''•  •  .■••  ''''"'son  <•. 
of  Virginia  B«lt-IJ"/'«""''  ""'  Squired 
^         8  »»  gi«nt,  under  statute) ;  I  SU.lveUa 
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«nd  those  of  the  classes  already  dealt  with  (§§  1215-1222)  — o^eta/  doeu- 
vuiit*  and  Judicial  reeordt  —  is  sometimes  obscure ;  certain  provisions  under 


V.  Wlbon.  S  Bibb  M4,  MS  (eopj  udmlmihla 
from  one  not  •  party  to  the  dew ;  other  caaei 
left  aaiietermined) ;  ISIS,  Teblie  v.  White,  4  id. 
41  (copy  admiiwibie  in  all  csms;  here  offered 
br  the  vendee  o{  the  grantee) :  1810,  Huod  r, 
Mtthen,  3  A.  K.  Marsh.  SS3,  .^S8  (original  not 
required) ;  1831,  Rrnok*  ».  Clay,  3  id.  S4S,  S48, 
temhlt  (same);  18.13,  Urifflth  i>'.  Hastun,  7  J  j. 
Marsh.  385,  386  (copy  offered  by  grantee ;  orig- 


ing  eaM) ;  ISS4,  Kent  v.  Weld,  S  id.  4S9  (samo; 
but  this,  ternbU,  is  allowable,  under  Court  Kule 
34,  only  "  in  actions  touching  the  realty,"  "  wIk'i, 
the  party  offering  such  oiRce^opy  in  evidence  in 
not  a  party  to  the  deed,  nor  claims  aa  heir,  nur 
justifies  as  servant  of  the  grantee  or  his  heira '  ; 
not  applicable,  therafois,  to  a  recorded  power  ••! 
attorney  in  an  action  fcr  services  rendered  tu  an 
alleged  agent  of  the  deffcndant);  1901,  Kgaii 


inal  required) ;    1838,  King  v.   Minw,  7    Dana  Horrigan,  96  Me.  46,  SI  Atl.  346  (grantee  rule 

367,  369  ( Virginia  deed ;  original  not  required) ;  applied  J. 

18.^'',  Dickenon  v.  Talbot,  14  II.  Monr.  60,  67  Mariiland :  Pnb.  Hen.  L.  1888,  Art.  3.t,  ;  .'m 

(original  required;  but  her*  the  deed  had  not  (any  inc-ument  required,  by  law  of  Ktate  i>r 

been  legally  recorded).  country  where  executed,  to  he  regixtcred,  a:i'l 

Lnumnna :  in  the  statutes  of  this  State,  it  is  lawfully  registered,  is  provable  by  the  ke<>[M'r « 

somewhat  dilScult,  for  those  not  familiar  with  cenified  copy) ;  {  51   (lanil  oHice  comniiwiiuiji'r'H 

the  theory  of  the  French  law  and  its  phrase-  certified  copy  of  extract  of  deed  transmitted  hv 

ology,  to  discriminate  between  the  proviaiims  court  clerk,  sdmissilde  if  the  original  deed  anil 

bearing  on  the    present    principle    and    those  record  are  lost  or  destroyed);  I8U0,  Uittli]K«  i'. 

dealing  with  the  rules  of  certified   copies  to  Hall,  1  H.  &,M4,  18  (copy  of  a  deed  not  rpi|iiir- 

prove  the  original's    execution ;    the    statutes  ing  enrolment,  not  receivable  without  express 


have  therefore  been  set  out  once  only,  under 
the  latter  head,  ihmI,  }  16S1 ;  compare 'also  the 
cases  on  notarial  acts,  pogt,  {  1340.  (I)  The 
following  seem  to  apply  Civ.  C.  {  3358:  1837, 
Colemtn  v.  Breand,  6  Mart.  n.  s.  407,  408 
(production    reijuired ;    here    of    a    Tennessee 


proof  of  loss, etc.) ;  1804,  Cheney  «.  Watkiu»,  ib. 
S37,  S33  (same). 

Mauaehuielf!  Pnb.  St.  1883,  c.  83,  {  7,  Her. 
L.  1908,  c.  78,  S  4  (cemetery  conveyances  re- 
corded by  the  corporation,  provable  liy  cenitieij 
copy  like  registered  deeds);  Hev.  L.  1903,  c.  IjM, 


deed);    1839,  Lewis  v.  Beatty,  8  id.  387,  389      J  46  (the  owner's  duplicate  certificate  of  re^i: 

Imnfna  •     i~lar%inwit%     A^^aAX  •      1040        TAKna».t.ak      ..      i'^——  '  «n>.Aj     a!kl— 1     _ s,:il_.l     — f    •.! ■ 


(same;  Georgia  deed);  1839,  Johnston  v.  Cox 
13  La  M6,  537  (statute  applied);  1813,  Wells 
t>.  Mc.VIiuter.  5  Rub.  La.  154,  tembte;  original 
required);  1851,  Winston  d.  I'reroat.  6  La.  An. 
164  (deed  ;  loss  not  sntSciently  shown) ;  1854, 
Hall  B.  Acklen,  9  id.  319.  321  (warrant;  loss 
sufficiently  iihuwn) :  18S7,  Peace  v  Head,  13  id. 
583  (instrument  sufficiently  shown  to  be  lost) ; 
1858,  Lawrence  v.  Uurris,  13  id.  611  (deed; 
loss  not  sufficiently  shown) ;  1878,  Sharkey  v. 
Bankston,  .10  id.  891  (judgment;  loss  suifi- 
ciently  shown).  (3)  The  following  appiv  Civ. 
C.  f  3353:  1847,  Sexton  r.  McGiU,  3  La. 
Ad.  190,  195  (original  to  be  accounted  for) ; 
1848.  r^acev  p.  Newport.  3  id.  327  (statute  ap- 
plied) ;  185.1.  Beebe  ».  .McNeill,  8  id.  130  (§  33.19 
does  not  apply  to  destroyed  instruments) ;  I XS9, 
Andrew  v.  Keenan.  14  id.  705  (statute  applied  ; 
Civ.  C.  §  3379) ;  1877,  Ticknor  f.  C  'lioun,  39 
id.  377  (same).  (3)  The  following  apply  Civ. 
C.  §  3368 :  1893,  Chambers  v.  Haney,  45  La.  An. 
447,  4.M),  13  So.  631  (on  the  theory  of  a  copv  of 


tered  title,  and  a  certified  copy  of  the  orii;iiiid 
certificate  on  file,  is  admissible);  §  104  ("if  a 
duplicate  certificate  is  lost  or  destroyed,  or  can- 
not be  pr<)(luce<l  by  a  grantee,  heir,  flevisci'.  as- 
signee, or  other  person  who  applies  for  the  entrv 
of  a  new  certificate  to  him  or  for  the  rei;iiitriitii>n 
of  any  instrument,"  •  new  duplicate  inav  l« 
i8sue<l,  which  shall  "thereafter  be  regardcl  -.n 
the  original  duplicate  for  all  the  purposes  of  thk 
chapter");  1828,  Eat<m  v.  Campliell,  7  Pick.  10 
(grantee  need  not  prodnce  onginalH  nf  ileccU 
prior  to  that  made  to  himnelf;  see  qnotmiun 
ante,  f  1334);  1839,  Poignand  v.  8mith.  8  i.l. 
373,  377  (mortgage  l)elonging  tn  an  aiiKis:tiee; 
original  to  he  accounted  for) ;  18.13,  Kiir^'li:iriit 
r.  Turner,  13  id.  5.14,  538  (rnle  of  Eaioii  i: 
Campl>«ll  applicable  to  a  deed  made  tu  a  com- 
mon ancestor,  there  l>eing  no  reason  to  attrlluite 
possession  of  it  to  one  partv  rather  than  the 
other) ;  1813,  Scanlan  r.  Wright,  13  id.  52.1,  .'J27 
(rnle  applicable  even  where  the  prior  grHiitpc  is 
within  the  jnrisdiction ;  pmductlun  is  rei|ii{ri'>l 


a  copy,  pro.luction  required).    (4)  The  following  only  where  the  person  proving  the  dec.l  is  liim 

require  the  pnduction  of  an  original  not  being  self  the  grantee  or  some  one  wlio  mnut  he  nn-- 

a  "  puldic  act'  :  1848.  Leggo  v.  N.  O.  C   &  B.  sume<l  to  have  the  deed) ;  1834,  Ward  r.  i  ullir. 

Co.,  3  La.  An.  138;  18.56,  Uovkin  r.  Wright,  II  15  id.  185,  187  (general  principle  as  al»>vel; 

id.  511,  513;  1857,  Knight  f.  Knight,  13  id.  396 ;  18.M,  Blaiicbanl  i:  Young,  II    Ciish.  341.  34.^ 


1884,  Hotard  n   R.  Co  ,  36  id.  450.  451 

Maine:  Pub.  St.  1 881,  c.  82,  $  110  (in  actions 
affecting  realty,  attested  copies  of  a  recorded 
deed  are  admissible,  when  the  offeror  is  not  gran- 
tee nor  heir  nor  "justifies  as  servant "  thereof) ; 
1831.  Woodman  v.  Coolbrnth,  7  Greenl.  181, 
1 83  (grantee  rule,  as  in  Massachusetts ;  even 
th<>u!;Ti  the  original  was  in  fact  in  the  posses- 
sion of  the  offeror  of  the  office<:opy,  production 
not  required  of  non-grantee) ;  1833,  Knox  ».  Sil 


(same:  applied,  in  an  issue  of  a  conveyunie  in 
fraud  of  tne  defendant's  creditors,  to  the  ikiVml. 
ant's  deeds  to  third  persons);  1854,  Coin  '-. 
Emery,  3  Gray  80  (charge  of  being  a  comm'n 
seller;  to  prove  the  defendant's  ownemliip  <if 
the  premises,  the  district  attorney  offered  a 
registrar's  copy  of  a  deed  to  the  defemlant; 
excluded,  the  original  being  obtainable  l>y  notify- 
ing the  opponent;  quoted  anr^.  §  1224);  H">4, 
Bourne     .   Boston,  ib.  494  (following  ('" 


loway,  I  Fuirf.  301,316  (approving  the  preced-     Emery;    to  prove  the  plaintiff  a  resident  of 
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B.»toii.  roplen  of  dMdi  in  wl.irh  th«  nl.l„»iiv 
•pplieJ  to  admit  a  copy  hi  .  dwd    t  .hi  h    '"'." 

M.  *«  (™pi«i,  de.i;  J:.Xo;pi  r^t'ic  "dL'- 

b«c«a»  no  uotice  bad  boei.  eivin)        "''"''M. 
Mirhif^m  Comp.  L.  1897.  ISggu  hoc.  ,„„« 

^'?*-  ?/-•;  T'  '^"-  ««i  »^«  'i^7''M^ 

reKi.t«rtc«rtifled  copy);  iJm  Kn  .,  7  i*"* 


either  Tn  a'criminri  of  5yil7„   "J.^""  "  '"  ""^     "  !"t  o,  „^ot  Vii Wa  \^'  e;^?;^!  o'f  ".f  «*""  " 


Minnemla  ;  Gen.  8t  IR<u">'*tki>  /■  » 
.athorized  to  b.  r^ort/d 'aid  dn  r-JkrwV 
eiijtcd  or  prored.  Drovahli.  hv  ».„„.  1  '  "cknowl. 
certlfle.!  copv)^  SrllSS  i^IfT'"'' "/«ter'i. 
h,  clerk  or^-tU"  "t  iffl^r  ^,^^^Ty  "'^^• 
gape  or  condition\r^r2^^'i?li'>  'fL^'l^ 

shown)  •  *"  ""-  °'  ""K'"*!  .ufficientlV 

.hereof."  dnlycerC^^"Sfe™",t"7r' 
cation  n  disi.iited  on  oath  Th.    '•     '  ,    ?**■ 

^  placed  ir  its  ab:e^™'';„eJ^^'„,°;ff  J?*" 
.U..5,  cony  .hall  b,  read  in  " Tden^  ••f'?','*/:'™ 
same  lor  nntroment  •' renni^i  „.  ' .'  V' * 
be"  recorded  in  U   S-T.^*  °'^™'«-l  '» 


jJnj^iMeV'faX^rti^n:    u'nt?  8^" 

*..  o;^Kin^.i:ji'7:^  b,  eertia;,"-:';;  tr„ 

not  in  the  power^f  th  "       .  "' •""""■/e.l  or  1. 

•ncient  deed^  where  th^oS  .T,1°L«""'° 
or  destroyed  ">  •  «>iijT/'*r-  "»»  been  hwt 
menu  ni^^Ji  ao'y^tl  Z'"?'^'?, •'"'«•"  J™"- 

"!«    or  not  within  tl.V.„n^^,i   '.  °'?«'"*' ."' 


b^"  record^'^n  U   sTi^  <"  Pe™itted  to 

198  (.«ame)  •  1846  H«rm  "^  T*"-  8"«oe.  5  id. 
1101         .''  ,"'♦">•  Harmon  iv  James  Tin    111 

applicahle"'in'  tt  Cr 'S-lgJ^T'l,  """""^ 
Bank.  9  Sm.  &  M.  201(^  Ji'^fV.^'""''"  '• 
not  reguired  to  be  record..  W.u  '  ''•^"•'I'ent 

for  docnmcnt  not  recorded  aciord  „^  to  ttT  ' 
Miisnun:  Rey  St  I  Don  soioVri  '• 


nnu.  ViT.  <^"uiroi  01  the  party 

sib^i.  whe"the  ori^na""^ iSir- "''•  f'"'"*- 
a^r.clnVtrnf'^tf^^H"^ 

^tr-fl£|E"^"---^ 

^ttd^slHS;^ 

contained  Tn  transcript  fllL  1      "'  "ceptiona 

ire  s!£.ri-ir  £Sr 

Iftjl,  Bosworth  p.  Bryan    ib   ■sVsV",  ■    j'' 
offeror's  predeceworf^Av  .i..'!''.*' '  "''■*1  '? 
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is  controlled  by  the  pretent  general  principle,  if  it  is  applicable ;  but  whether 
it  is  Bpiilicable  depends  upon  tlie  theory  of  substantive  law  as  to  which  docu- 


bonntv  land  and  U  otharwiia  iniiDfllcientlr  n- 
conled,  than  low  miut  be  showa) ;  I M7,  Attwell 


land,  U  Id.  3S»,  36  Pae.  S4  (orlR<Bala  nqniml ; 
rapndistiug  tlie  two  earlier  ruliuK«  above ;  cum- 
pare  the  California  rnliuKii  H/iru). 


r.  Ljrnch,  39  id.  319  (uriirlual  not  accounted  for; 

copy  exi'liide<l) ;  1867,  Dorca  v.  Muonev,  40  id.  '  Nrhratka  ;  Comp.  Ht.  1899, 1 410.1  (record  n{ 
lM'<deed  to  tnuteec-plaintlfla  nnder  a  niarriafp!-  deed  or  certifled  copy,  admiHlble  "  whenever,  \m 
contract ;  original  not  prenumed  out  of  their  *'—  —-•■■'-  — »••  "-  ..•i.™ i—  •!..  ...;.. i—i  ?. 
power) :  IS'u,  Chriitjr  v.  Kavanagh,  46  id.  976 
(lnaa  not  wilflcientiv  ihown  on  the  facta;  trial 
Court'e  diiwretion  •honld  control);  1872,  Htrain 
t'.  Murphv,  49  id.  337,  340  (original  (UfHcieutly 
accounteil  for);  1872,  Criipen  v.  Ilannavan,  60 
id.  416,  418  (mllitary-honnty  land;  Iom  or  de- 
■traction  must  beahown) ;  1874,  Totten  e.  Jamei, 
66  id.  494,  496  (tritiafcr  of  militaryliottntv  land 
made  in  conformity  to  home  law;  original  muit 
be  ahown  loet  or  deatroyed);  1876,  Tnlly  v. 
Cunfield,  6U  id.  99  (overruling  the  preceding 
ciiae ;  urixixal  need  not  be  anown  luat  or  de- 
atroyed;  except  for  tranafera  made  in  another 
State  acconling  to  ita  law) ;  1877,  Hima  v.  Oray, 
66  id.  613,  616  (lulmiuiatrator'a  deed  in  offeror'a 
control;  certifled  copy  excliideil) ;  1880, Criapen 
r,  itannavnn,  72  id.  648,  664  (certiflpd  coplea  of 
deeds  defectively  aclinowledged  but  recorded 
30  yean;  original  mnat  be  ahown  loat  or  de- 
atroyed,  by  implication  of  the  atatute);  1882, 
li(H>gher  p.  Neece,  76  iil.  383, 386  (deed  properly 
acknowledged  out  of  the  State  but  in  conform- 
ity to  home  law;  anfflcient  to  ahow  original  not 
within  offeror'a  power) ;  1886,  Addia  r.  Umham, 
88  id.  197.  202  (deed  aliown  loct) ;  18X7,  Dollar- 
hide  f.  I'arka,  92  id.  178,  186,  6  8  W.  3  (deed 
ahown  loat);  1887,  Hammond  v.  Jnhnaton,  93 
id.  198,  207,  6  S.  W.  SI  (nnder  State.  «  2396, 
the  original  of  a  reconled  sherilT'a  deed  need 
not  In  accounted  for);  1893,  Frank  v.  Kuuter, 
116  id.  617,  621,  32  S.  W.  812  (deed  muat  he 
accounted  for);  1893,  Ilnnt  r.  Selleck,  118  id. 
588,  693,  24  S.  W.  213  (same);  1898,  Caxier  r. 
Hinchey,  143  id.  203,  44  S.  W.  1063,  umble 
(widow  p.  ving  buaband'i  chain  of  title;  loas 
mil  he  ahown);  1901,  Stout  r.  Rignev,  46 
C.  (.  \.  459,  107  Fed.  646,  5.'>1  (certified' copy 
of  deed  to  military-bounty  land  token  in  Illiuoia 
acconling  to  MiMouri  law,  ailmitted;  following 
'I'ully  r.  Caiifleld,  >u/ira,  pro<jf  that  the  origlnnl 
waa  not  in  the  party'a  power  aufficiiig  under 
Kev.  St.,  $  9.33,  without  proof  of  loaa  or  dcatruc- 
tion) ;  1903,  Orchard  o.  Collier,  171  Mo.  390,  71 
S.  W.  677  (original  not  ahown  on  the  facta  to 
be  lost  or  out  of  the  party'a  power). 

Montana:  C.  C.  1'.  1896,  §  3131  (like  Cal. 
C.  C.  P.  §  18.M);  S  3241  (like  Cal.  C.  C.  V. 
I  I9.M,  as  amended  by  St.  1889,  adding,  for  the 
dasa  of  inatrumeiits,  "and  every  inatrument 
authorized  by  law  to  be  filed  or  recorded  in  the 
county  clerk's  office");  1882,  McKiustry  v. 
Clark,  4  Mont.  370,  371  (mining  location ;  certi- 
fied copy  admitted  without  reciuiring  loss  to 
lie  shown):  1886,  Garfield  M.  &  M.  Co.  v. 
Ilnmmer,  6  id.  62,  64,  8  I'ac.  163  (certified  copy 
of  recorded  mining  declaration  and  of  deed,  ad- 


tlie  party's  oath  or  otherwise,  the  original 
known  to  be  loat,  or  not  belonging  to  the  partv 
wiahing  to  uae  the  same,  nor  within  hia  cciii- 
tnd  ") ;  1880,  Delaney  i>.  Krrickaon,  10  Nehr.  492, 
600,  6  N.  W.  600  (deed  to  offeror'a  grantor: 
presumed  not  in  his  poesession,  and  need  nut  Iw 
accounted  for);  1888,  Fremont  E.  ft  M.  V.  K. 
Co.  «.  Marley,  26  id.  138,  146,  40  N.  W.  <I48 
(use  of  recordcopiea  to  eatabllsh  title  la  In  dia- 
cretion  of  trial  Court) ;  1889,  Hall  i>.  Aitkin,  ih. 
360,  36,1,  41  N.  W.  193  (mortgage  filed;  pro- 
duction not  required);  1889,  Buck  v.  Ciaiie.  2* 
id.  360,  41  N.  W.  193  (deeds  not  to  the  offenir; 
statute  presumed  satisfied  by  proof  to  the  Court 
below):  1892,  Knpert  v.  I'eiiner,  36  id  587,.V.)I, 
63  N.  Vf.  598  (in  trial  Court's  discretion  to  re- 
quire production  of  original  deeds,  in  ejectment 
suits). 

Nnada :  Gen.  St.  1886,  |  3449  (original  nenl 
not  be  produced  "when  the  original  haa  been 
recorded,  and  a  certified  copy  of  the  record  i^ 
made  evidence  by  statute");  12.198  ("convpy. 
ance,  or  other  instrument  conveying  or  affecting 
real  eataie,"  duly  recorded,  provable  by  certiliid 
copy  whenever  *'  it  ahalt  be  ahown  to  the  Cuiirt 
that  anch  conveyance  or  inatrument  is  lout,  or 
not  within  the  power  of  the  party  wishing  to 
use  the  same  "). 

AVk?  IfainpMkirei  Pub.  St.  1891,  c.  27,  §  IH; 
c.  43,  f  44  (duplicate certified  copieaof  mutilnti'd 
records  may  be  uaed  aa  originals  without  alMw- 
ing  loaa  of  the  latter);  c.  224,  |  23  (certiHcil 
copy  by  proper  oflicer  of  any  document  rennircil 
by  law  to  be  recorded  in  apnldic  office,  admimihle 
"where  the  originals  wonld  be  evidence"); 
1831,  Southcrin  p.  Mendum,  6  N.  H.  420,  428 
(grantee  ru!e,  following  Eaton  v.  Campliell, 
Maaa. ;  applied  to  powers  of  attorney);  1840, 
Pollard  V.  Melvin,  10  id.  654  (original  <li4- 
peiiaed  with  "only  in  a  chain  of  title,  where 
due  proof  haa  fimt  been  made  of  the  exei'ution 
of  the  last  conveyance  "  ;  rule  not  applicalde  to 
thir<  person's  title) ;  1840,  Ixmmis  p.  Beilel,  1 1 
id.  74,  86  (name) ;  1843,  Homer  v.  Cillev,  14  id. 
85,  98  (same) :  1844,  Lvford  b.  Thurston.  16  i<l. 
399,  404  (same ;  the  rule  held  to  cover  copies  of 
deeds  in  the  chain  of  the  opponent's  n.*  hfII 
as  of  the  proponent's  title):  1846,  AndrewA  r. 
Davison,  17  id.  413,  415  (same;  applicable  iift 
only  in  a  real  action,  but  in  •  suit  U|kmi  a  ilccil- 
covenant ;  in  short,  "  in  all  cases  where  the  lon- 
veyance  is  not  immediately  to  himA>«ll',  but  hi'  in 
in  privity  with  the  title  conveyed  bv  the  doeil  'I ; 
1844,  Clongh  r.  Bowman.  44  id.  604,  bU  (riile 
held  to  admit  an  office^^opy  of  a  recorded  deed 
not  in  the  chain  of  title,  but  referred  to  by  <>ne 
of  snch  deeds  for  a  description) ;  I860,  Fofaaith 


miaailde  without  accounting  for  original);  1889,  p.  Clark,  21  id.  409, 423,  424  (general  principle 
Klick  V.  Gold  Hill  &  L.  M.  M.  Co.,  8  id  298,  afllrmed) ;  1869,  Farrar  p.  FVaaenden.  3!)  iil. 
,304,  20  Pac.  807  (principle  of  preceding  cases  268,  276  (newspaper  notice  of  foreclosure;  "nn 
approved);  1894,  Mauhattan  M.  Co.  v.  Swete-    examined  copy  of  any  instmmeuttlioa  recorded" 

14«6 


H  im-m»2  filCORDED  conveyance& 

f  1220 
ment  coniututM  th«  omh*  .- .  «l 

.     ,  ,  ,^,        , .  namejjr,  the  quesUou 


II  ximiMibh  "  wlchuot  proof  of  tk>  «^-i     i ». 

\  NiBith     pru«*d  by  r.i,i,t,T  or  ™«T«  '•»i"Ur«J    ni.y  b* 

by  Curt  onler  mad*  •  ^iuob  .«  ."'*'*''.    uiil.* 
ooniitodforth«Sri»i,uj   .  fLT^'  ?V'**  •'•  »e- 

^^^.  "pplW).  "*•■•"'«  o.  fc.  887  (iUtwe 

;  Comp.  L.  1M7,  I  3965  (".11      In^****  ^Joto^a;  Rbt.  C.  |89S.  I  SAM  /... 


out  p^duftion,  nul«.  opZ^«  '^L  Z' T''*^ 
ii..ti<'e  befor*  trial,  Md   il»„  \£  ?  '"  *••>• 

t»nticin«lly  dewroyw  ,  or  lliat  >fi«r  h„i'_  . " 

d,l.„e„,  ^.rch  .uU  inquiry  Mc^SutrhiS.".:::^' 

M.on.  of  the  p^iiTe,,  whether  «XinW»!^.°s 
and  HHjuirv  l,u  been  m^deT-  •  bo  /  i^r^" 
curded  no.  within  10  y«>»' pLLh  it^'T, 
or  |*r.,fl«d  copy,  if  tL  oriK°LSu  li '•  ditS 
or  l<Mi  or  tukcu  ODt  of  the  offlrt  "  »h.~  if^*"^ 
kept  by  taw);  ■•KTid.„c,?^i'j8''^S^''*"' 
m.m  ed  in  foj,ig„  Sfto,  'proVM'.  <by  J?."' 
phHed  copy  of  r«»nl,  if\b  VTmtu/inU  , 

m  (   the  record  or  regJMry  of  a  Ueml  of  nth..     ;--  "P— '/  "«»  not  dit 

™nt  U  bat  a  J„y  IJ  ij!!^^.?^'      ««  of  th.  orij^nal) ,  lBSi:Boi;;,;;;^T '1!^.'^ 

make  title),   "sMMrtcSSB''*'  S'l  '«""'  '» 


«riKM.Hl"j  he,.  "HnJng "h.'^SriifiTJ,"! 
niauuiniMlon  certiaaw,  tj  he  ac?3?S  ?'  .• 

(.....rtKage  record«l  to  New  York  mider  .tii^tl 
making  cerlifled  copy  evidence  Drovawl  ll^ " 
J«i«v  b»  certlfiMl  Spy)  '  ?"*•'«•  '«>  New 

•riiuB.  conre>.„s  or  anectin*  real  eitai." 

:^t'n^7£n^rtorf5tS 

r^ij'r^^nh'iis^'^HBr 

««.rde,l  chattel  mort«Zor  ,ffld.%if  „  JIk/ 
by  recorder'.  Mrtifl«fXywT^"f' £"''''''• 
^  II..  Court  by  ,h,  «„h  o?Ud.vit  «J  t"/^? 
*'»lii«Ktoneethe«ame,  .  .  .  or  either  of  t?!^' 

of'tt™T "'"^  •»  -  '•^.-e.cs;  ^ld.^^^.;'J-?j. ?f ».^° -^^^^^ 

SliJ'u£'-.th"s{r9?^^^^^^ 

cannnl  h« j___jT.T"*'.'""'-t«nd  if  "onpiiiU 


ment.orthe  reird  lh,L7*  ""i"*  ""•  '■>•"»- 

•65  (.t,.u.e  applied)     •        ^^  "•  **»'  ««  N-  W- 

(«LrterWeJU*eoV"  f*"*"""  *'«•  «'*• 

of  attorney,  "did  or  P^'''  •"""""'*"  ^*" 
ing.-and  chattel  m.?i  i"«n,m,nt o/writ- 

•*»t»enttor»il™S.;;2I^^J^df)    ,o«   «"'  "' 


must  rtate  that  tl»orim„ll  h.  '™"'"e<'  "^"piei 

for  re.reco?i^il  c^y^Vii  ^^t*  *  '''■?.""• 
3  Wend  ISO  IM  /!.l«  •  .  ''•«''«>'>  »  Rice, 
connted  for)^' liw  t'l^r'"' ,"*?«  "ot  be  ac! 
iJ.  338, 3ii  ( Jn"/;  ^^  ^"^•'f  "•  Towr.  17 


Vol.  u.— so 


lia 


Sireroi7i™„Xto|;^„r":,»,tir^v™.''- 

terine  of  the  a<t  of  iftsi  h',.  i  i""*  "''""Inte 
exceptio..  d4p~«iu  •  •  lilt-  '•"  •"*"  "•» 
M'Douald    9  iJ  i««:''i/    ;  '   '-'""igatoti    ». 
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which  document  ii  the  legal  origintl  —  ia  the  chief  matter  of  controTeriiy 
aud  cuuiplicatea  moat  of  the  caaee,  and  ia  dealt  with  elaewhera  (po$t,  |  1230^ 

Imwripl,  "  apoB  afldarit  or  piaof  ol  lb«  party 
dwiring  to  OM  tba  MnM  thai  tM  orig<Bal  thwMf 
k  niit  In  M»  tmiMHioa  or  nowar  to  prodoea") ; 

L4Mi  ("  all  papal*  aaih  M  or  raqaiiod  to 
lllaii  ur  rtcordad  la  at.  '<Ue  oflka,"  pniv- 
abla  bjr  eartited  cupjr  "  whan  *ach  uriginal  ii 
■ot  la  tha  puMMwioB  or  audar  tha  eoattol  of  tha 


P.  II 

Und, 


partjrdMJrlDatoarathaMiM");  |4t78(iaconla 
e(  public  oflcan,  admlHlbla;  ''and  whan  any 
aoch  record  la  of  a  papar,  docniaant,  or  inilra- 
meiit  suchorlwd  to  ba  tacordad,  and  tha  original 
thrrenr  Ii  not  in  tha  pomwion  or  andar  tha 
aoutiul  of  tha  part;  daairiag  to  dm  tha  Mina, 
auch  rariird  •hall  ha'a  tha  Miaa  affact  aa  tha 
orisinnl") ;  f  SIK  <pnwf,  recoidiDg,  and  da- 

KMt  at  ragiatry  do  nut  antitia  tha  raeord  or  a 
lucript  to  ba  raad  In  aridanea) ;  8t.  IM7,  c.  ■, 
Sn  (all  inatramanta  allaeting  laal  aatau  and 
uly  lacorJad  ara  prorabla  by  eartlSad  copy, 
"  in  all  caaaa  whaia  eopiea  or  othar  liutminanta 
night  lawfally  ba  naad  in  aridaaoa,"  and  whan 
Dot  reqnlring  lacord,  by  copy  rariflad  by  oath  or 
afldarit). 

Orrgon  i  C.  C.  P.  1898,  |  SOSS  (raoord  or  earti- 
ted  truucript  of  dnly  racordad  conTayaneai  ad- 
nlMlbla  "  with  lllia  foroa  and  aitaet  aa  tha  origi' 
aal  coiivavanca  ") ;  i  691.  par.  4  (Ilka  Cal.  C.  C. 
i  18J.'S[  par.  4) ;  8t.  1903,  p.  17  (for  deadi  of' 
I,  duly  axacntad  in  a  foraicn  country  and 
raconleU  here,  tha  county  darlra  eartlfled  copy 
ahall  "  have  the  aame  effect  aa  tha  original "). 

Pauui/lmiua:  St.  I71S,  P.  4  L.  Uigeat,  Deada 
as  (certiSed  cupia*  under  aeal  of  deeda  duly 
reconleil,  receivable  "aa  tha  original  deedi 
(heniHlrea ") ;  St.  1870,  ib.  68  (Hme  for  land 
in  more  than  one  connty) ;  St.  1841,  lb.  9S  (car- 
talu  old  nnieoordad  daeda,  tmbU,  to  ba  aimilarly 

Sruvable  if  reconl(Ml  before  a  cartain  time); 
t.  1838.  ib.  Rrid  30  (deed*  dnly  recorded  in 
land-ofilce,  though  not  in  proper  county,  prorable 
by  exempliHuation) :  St.  lans,  Ib.  ifcada  77 
(axempllned  oopr  admiiaibid,  fbr  •heriffi'  deed* 
lecorded  with  the  Court  ff  Common  Plaaa) ; 
St.  I8S3,  ib.  Deada  161,  I6.'i  (mortgage  of  coal- 
mining righta ;  certified  copy  of  leconled  inatm- 
ment,  when  original  ii  lout,  reoeirable  condi- 
tionally): St  1887,  ib.  Deada  178  (oenified 
eopiea  of  recorded  mortgagee,  etc.,  of  iron 
•re  and  other  apecifled  peraonalty  receirable) ; 
St.  1834.  lb.  Krid.  10  (record  or  exemplifica- 
tlona  of  paper*  lawfully  recorded,  receirable) ; 
St.  1846,  ib.  Deed*  76  (record  or  certified 
eopieii  of  dnly  recorded  Commonwealth  patent*, 
aheriffa',  coroner*',  marahal*',  and  traaanrera' 
dMdi.  and  deed*  under  decree  of  Court,  receiv- 
able); St.  1849.  ib.  Evid.  17  (same  for  deed*  of 
county  commlMlonera) ;  St  1849,  ib.  Rvid.  18, 
Deedi  117  (name  for  aai<i)(nments  of  mortgagee 
and  attornev-power*  authoriiing  aatiafactlon  of 
nortgagea);  St.  1838,  St.  1866,  St  18S0,  ib. 
Kvid.  19,  I)ee<l*  80-83  (duly  recorded  written 
diacliarge*  of  "  anv  legacy  or  recogniiance 
charged  upon  laiida ''  in  the  State ;  eopiea  nniler 
recorder'*  teal,  receivable;  alio  other  specified 
releaae*  to  executor*,  etc.) ;  St.  1885,  ib.  Evid. 
S!>  (letteia  of  attorney  relating  to  peraonalty. 


daly  laeotdad ;  •xamplMcalloa  Ncalrahia);  St 
laM,  ia64,  lb.  Daada  79  (latlcra  of  attorney  n- 
latiag  to  pataoaalty,  daly  DMMia  abroad  bafor*  t, 
V.  8.  oflcar  or  a  aolary,  and  hara  raeonled,  ><•■ 
ceirabla,aa  alao  aa  axanipliicatlon,  whan  iIm 
original  la  loat ;  alao  aflUarlia  bafora  a  p^>|K  r 
onoar,  daly  eartiflad,  in  aaothar  domaitic  Htatr  i ; 
laiO.Carhhaft  ■>.  Aadar8aD,3  Blan.  4,7,9  ^v..^,^ 
allowable,  andar  a  atatnta  by  whkh  tha  origimil 
dead  waa  kept  ia  tha  recording  oflhra)!  IHii, 
VIckroy  i>.  McKalght,  4  id.  MM,  loa  (hare  tl,.. 
dead  waa  not  properly  provad  for  roglalnr  l>t 
tha  raqalrad  two  witnaaaaa;  "if  a  dead  u  n' 
corded  withoat  tha  authority  of  law,  a  copy  <.( 
tha  record  ia  no  aTideaca");  IS57,  Curry  < 
Raymond,  >8  Pa.  144, 149  (aMrtgage;  piadnciii<u 
■ot  raqnired). 

.Soat*  C'arWina;  8L  1731,  Qait  Raata,  |  .tu 
(record  of  all  granta  in  anditor-ganaral'a  otli<  u 
and  "  all  granta  and  daada  dnly  pMrad  before  a 
Joatice  of  the  peace  according  to  the  ni>ual 
method,  aad  raeorded,"  and  alao  attaata<l  i'upii-> 
thereof,  "  ahall  be  deemed  to  be  aa  good  avIciKucK 
In  the  law  and  ot  the  aame  force  and  effect  w 
the  original  would  hare  been  if  produce<l  "I ; 
St.  IMH,  Oen.  St.  I889,  c  16,  |  ni4,  R.  8.  lwi.l, 
f  S360,  Code  1901,  I  9893  (certiaed  copy  of 
grant  of  land  from  thla  Slate  or  the  State  <,l 
North  Caiolina,  reoeirable  on  oath  that  "thi! 
original  grant  i*  loat,  daatroyad,  or  ont  of  liia, 
her,  or  tneir  power  to  prodiKse,"  and  that  th<> 
offeror  haa  not  "  daatroyad,  mlalaid,  or  iu  »ii.v 
way  willingly  previoni  to  that  time  "put  it  m 
out  of  hi*  power  with  the  intent  to  produrr  an 
aflceeopy");  St.  I84S,  ib.  f  1393,  R.  K  \m, 
I  a3«l.  Code  1909,  I  1896  (certified  oopv  nf 
recorded  deed,  receivable,  "  aabject  to  the  M>m« 
mlea "  aa  in  the  pnceding  aaction,  and  un  ten 
day*'  notice) ;  1795,  Pnrria  v.  Robinaon,  I  Bay 
493  (nnder  the  early  atatnta  above  qnoted,  lielU 
that  the  loaa  of  the  original  mnat  (till  be  ahii»  n ; 
aee  a  careful  criticiam  ny  the  reporter  in  .t  note 
to  Peay  r.  Picket,  po$t,  aad  the  quotationa  anir, 
I  1314) ;  180S,  Turner  v.  Moore,  I  Brer.  3.14 
(■light  evidence  of  loaa  aufficient) ;  1807,  Roiia- 
mund  II.  H'llwalo.  1  id.  131  (copy  of  a  Kraot 
alone,  received  nnder  the  atatute,  without  copy 
of  the  plat  annexed;  Treievant,  J.,  di»s..  he- 
canae  at  common  law  production  would  have 
been  neceaaarr,  and  the  statute  waa  not  xtrlctlv 
followed);  1831,  Dingle  v.  Bowman,  I  McC.  177 
(loaa  of  the  originu  mnat  be  ahownl:  18'il. 
Tnmipaeed  v.  Hawkins,  ib.  371.  378  (cortilimi 
copy  of  deed,  lemUr,  receivable  without  aciinini- 
ing  for  the  original ;  but  here  its  U»*  waa 
ahowii);  1833,  M'Mullen  v.  Brown,  Harp  76 
(loss  of  the  original  must  be  shown ;  hnt  here 
lapn  of  time  waa  allowed  tu  snffloe);  l*li. 
Bird  e.  Smith,  3  McC.  300  (object  of  the  statute 
of  1803,  relating  to  North  Carolina  grant",  waa 
to  anhstitnte  the  partv's  oath  for  orlinarv 
proof  of  leas) ;  1835,  Peay  v.  Picket  il<  318 
(original  retinired  to  be  accounted  for,  foil  iwing 
the  rule  in  Purvis  i>  Robinaon;  aee  qn<>tati>'n 
aa(«,  I  1934);  1843,  Hinds  v.  Kvans,  3  .'^ixer  17 
(copy  rejected  becanae  aearch  for  original  «•> 
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11226. 


lltM 


,    ,  .J   _  voiwuva  copyi  •>. 

■ot  nfldwM);  IMa.  BlnliMd  r  ll«.K..  «. 


xiiiiTi  <^T;i  ■•»,  But* 

»  lo  bar.  Sw  io^t  ilihl  5".  ■JSiT'^      •••".  »  B.»t.  4M    °M  <«h1/£!i  '-."^'T?  '• 
i<t  of  niUac.) :  H4r'l"  "-  1  "SfiV  »•»     »" «mi««o, of  .j^^tiV* .1??!?*'  ."n  "f  dt-l 

■irudociion  uf 


K.«/io  h.4i5ri,;,  .i,ST''-»js;:' 

nal,  u«e<l  b.  |wot«I)      ""•""^  «  »h«  orifi- 
ti««  copy  "  wlwMvcr,  br  tb«  nirt,-.  oL'^ 


co«rt,  I.  provibLT^TSiSi*  ''"^  "'  ~""»r 


^coocni,  lb.  tfiitBtory  tW  o 

.tr^i^?rir^^r?'5«S  «>..t  K^i^'''  y«.^»?^"f 

<i.vit .„,  tb.  ofl.„,  oT rta'"r«;i"^„*»K'5:   »"•»«•=  'W VaiJ?; t'^^z:  h!?'" *?: 


oneror,  Dot  "  uot  tba  mom  —".-•.""  "'  f" 

(priKliution  raqairad  of  dead  off.«5'i.  '** 

(tral)  ,^SL'"«  "•""•de.d  to  tbe 
m  (<o.V  ofl^fM^"?,,?-  '?"^«'  »  Humph. 
"Other '.if  p"te"'^„,^"'»'«l«  to  ™nie. 


"■CmX'«  cx':™*,'.' '••'••^''^ 

ciency  of  priof  of" J*g  <!i3''»jj  •8^'>»«  tri^ 
sold   154    iMi  I JiS^^ J '.''"""?••■ '••H«ll 

•97,  69»,^'8   VV'   «^  /      '  '■  l""^-  ^'  "'■ 
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lireuljr  |iruviil«Hl  for  bjr  •  lUtuto  b  not  or  eunot  be  cmploytd.  th*  proeseU' 
iiig  U  not  under  tha  ((Atat*  and  the  itatutorjr  txenptioo  dooa  not  obtain ;  m, 


(Tuart);  ItM,  IVIli  r.  TlMk*.  f  Cr.  C.  C.  m 
(urlglaat  M«i  m*  to  anriMuilMl  (uti  i  1130,  BmU 
K.  IKk.  4  U.  It  (MUM)  I  ItSI,  IKn  r.  WIbb, 
A  Prt  »31,  Ml  (m*  i|au«Miaa  rnnh.  |  Itt4 ;  •»• 
Maplilkalkii  aiKtcr  Ih*  Ikata  MU  ul  OmrHi* 
u(  a  liuid-pattal  ibara  lacunMi  piwlBclltMl 
aot  raqairaiii  Johawm  1.,  4iH  )i  IIM,  INak  a. 
Halrh.  •  M.  M,  US  (pioilaclloa  ul  origiaal  Ml 
aarmary,  athara  racoril  la  laualrad,  airaa  Itiaagli 
Iba  ataiaia  duaa  aol  maka  Uia  ropjr  avUaaca ; 
km,  Iba  law  u{  Mar/land);  IKU,  Owlun  v. 
Hall,  9  l<l.  tot,  MS  (bill  ot  aala  nHainNl  by 
IjuaUtaiM  lii»  lo  ha  kapt  bjr  aotary ;  arulaiimia 
not  mialiad)  i  IMO,  Urcgg  r  Vunjth,  U  H<>». 
I7(,  IM  (origlaal  nhuwiiliMl;  copy  allowad); 
■Ml,  Stuat  r.  Kinay,  4«  C.  C.  A.  4!t9,  107  Fed. 
545  (Miao'uri  rnllitarybounty  Innd;  wa  Mo., 
••i/>ra)i  Ilia  fullowing  ralinif*  ilaai  with  Iba 
muiiinmtHi  of  %fnlntl  »f  inimlioH,  anU  art  lo  ba 
eomparfl  with  iba  rllaiioat  aadar  |  1657,  poiti 
IM4,  Bruok*  r.  Jankiu*.  3  McL.  431,  436  (uHal- 
aal  not  mjaind,  aarapt  tha  one  uiidur  whSh 
aany  elaitna) ;  l«4a,  nrkar  ».  Ilawurlh,  4  id. 
370  (original  u(  Aral  aaainmant  not  ra>|uirail): 
IIWO,  Im  v.  HIandy,  I  Bood  361  (oriuiual  of 
aaairnriMut  tuoBaror,  not  rauulmO :  1893,  Puiiia 
I'.  iVaak,  5  U  8.  App.  aM.  iM,  5  C.  C.  A.  4«7, 
56  Kad.  133  (whatliar  Iba  ori|{inal  uf  a  pitani-, 
aMiKnmont  iwunled  maat  ba  arcuaiitad  fori  aa- 
dmidad):  1*94,  N'e»  Yi>rk  ».  K.  Co.,  16  id.  7, 
•  C.  C  A.  316,60  Vk\.  1016  (uriRlnal  i«|nirad). 

Ubtk:  K(v.  Sr  1X98.  f  .1409  (mbtUntiallr 
likaCal  r  C.  P  I  I9.M|:  1 3410,  par.  4  (Itka 
ih.  I  IR55|  j  f  158  (rcrtiR«l  C'>py  of  fllnl  cliailcl- 
laortgaga  ailmiiwibla  "  if  anch  origiual  ha  uoi  of 
tho  coDtnd  ul  the  prraon  wiihiiic  to  naa  ll "); 
ISM,  Wilwn  r.  Wright,  8  Uiab  115,  30  Pkc. 
754  (dafandaut  a  party  to  Iha  daadi  piodae- 
lioB  raquirad,  though  anothar  panoo  bad  Iha 
t'aitudy}. 

Vtrm-ml:  Rt.  1797,  8UIU.  1694,  |  ni6  (at- 
taatail  copy  of  daad  raeorded  by  coanty  clerk, 
raceivalde'"if  tha  racurda  uf  atr'vu  in  wliich 
■urh  daetl  or  other  cunrayaace  ia  rarordad  ara 
deainiyeii ")  j  f  1211  (eartited  oipy  of  rccovdad 
power  of  athiruey  anthorixiiig  dewl,  lecaivahla 
when  the  origiiial  cannot  he  prodnced  ") ;  1 1919 
(•heritr**  coiniiiiwioaa  and  accuie<l'i  reeogui- 
lauoea,  recorded  with  coanty  clark,  provable  by 
certifleil  copy  in  caaa  of  loaa  ur  deetruction) ; 
I8i7,  Williaiim  v.  Wetberbee.  1  Aik.  319.  3.16 
( mesne  cunveyancee  to  plaiutitT*  grantor  or  pred- 
acefwir;  urij^iiali  not  prexumed  to  he  in  plain- 
tiff •  ptMaexeiuu,  and  tlierefore  prodoctiun  not 
leqiiireil ;  citing  the  atfttntes  ahure  an  to  coanty 
clerk*'  ropiea  anil  piwem  of  attorney  copies : 
"  thene  expreaaiona  do  not  hereMarily  imdy  that 
iO>'h  I'opiea  may  he  read  without  pnH>f  that  the 
originaU  are  out  of  the  panic*'  power;  bnt  the 
course  hiu  l>een,  ever  eime  the  Act  paued,  to 
admit  regul.tr  copies  of  such  deeds  as  du  not 
beliug  to  the  party  winhiiiK  to  use  them"); 
1830,  Rouge  i>.  Varsons,  1  Vt.  4SC,  459  (same 
principle ;  here  a  record  of  deed  to  plaintiS'a 
test.itur  himwlf  was  received  after  proof  of  loasl; 

~        "         '■■    "'     """       KIBM< 


1834,  Uniiutree  v.  Battka,  6  id.  3<*5, 399,  Ma 
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|eh(  .tar  Jipariliil  ia  aablk  aAc* ;  kiai  of  vrigi- 
aai  laaatrad  l«  ba  ikowa);  ItSO^  Witbaaw  > 
BaM,  n  M.  asa,  •&}  (lacont  uf  a  daad  "  to  a 
third  MHoa,  aaj  aoi  to  Iba  party,"  saMm) ; 
ll«l,  hall  a.  Halllaa,  84  id.  aClTm?  ('•  a  parly 
■ar  prora ika  Tariuaa  liaka  la  bia  chabi  M  MW^ 
whkoM  Modarlag  tha  urlgiaali,  "axcapt  ilm 
dead  Mi  hiaMaif  .  .  .  baeaa-c  it  la  sa|ipiM>'d  i,> 
be  la  bla  eaatudy  ";  wbatliar  ur  aul,  uii  a  /.nwi 
JbeU  eaaa  <4  fnMd  ur  furgary,  piudactkia  wuukl 
M  rauuiiad,  andarldad). 

VSraima  t  Coda  1*87,  f  8888  jeopiaa  of  d<'<"K 
laparfaetly  lacurdad  aadar  cartaia  early  statnio* 
rteeirabla);  |  3378  (no  aartltad  copy  of  d<'i<l, 
will,  accoual,  or  olbar  original  paper  nquind 
lo  be  monied  In  a  Toart  M  to  lie  ased  m  c\  i- 
dance  in  placa  of  a  daslroyad  original  or  rrronl, 
aatil  sack  copy  baa  baan  ailmillad  to  t«<'u^l  in 
aabstitutiua) :  I7»7,  Maxwell  *.  Light,  I  (ill 
117,  111.  MwW*  (orlglBal  of  racordcddeed  nin<t 
basboWB  anavaUabIa):  1804,  Hord  ».  INshnan, 

5  Id.  171^  184  (a  copy,  "by  luH.estalili>hi-'l 
aaaga  in  Ibia  roaulry,^  ia  admisarble  wiih«ut 
acfoaniing  for  tha  orlgiaai) ;  1815,  Kuwktiit  r 
Uaaiel,  4  Manf.  473,  481  (cartllail  copy  uf  rr- 
fonlad  deed  touCvror's  pradacaaaor  in  litbt,  ilut<'il 
1765,  received  witliont  accoaatiag  lor  urigiii»l) ; 
1811,  llakar  ».  Pitalon,  Oilmar  S15.  184,  »»'/> 
(cattillad  copy  of  reeordad  deed,  admiiaible  h  itli- 
oat  accoaatiag  for  Iha  original ;  bat  at  pp.  •2m,, 
194,  It  ia  nut  clear  wbetbar  Ibia  was  tlie  |H>iut 
divided);  1814,  Baa  r.  Haala,  I  Hand.  53!),  .14.1, 
Mint/r  (iaaicb  raqairtd  in  the  faeurdinu-<>t(i  i', 
etc. ;  bat  bera  It  tnmad  oat  that  the  dead  waa  nui 
bwfally  lacordad);  1815,  Patermans  r.  Law*, 

6  Leigh  513,  5W  ("It  is  not  aecasaary  to  ..  .i 
aider  wbetbar  Bakar  r.  IVsatoo  saltie*  tbe  law  " 
axem|uing  from  prodnction  of  a  locally  rer<>riln| 
original ;  nara,  an  original  recorded  (n  auoilicr 
State  mast  ba  accoanted  fur,  aulaaa  ihe  law 
there  diapenaea  with  it) :  1845.  Pollard  v.  I.iv.lv, 
I  Uratt  816,  118.  sraiMt  (cartiaed  copy  r>-,  niV. 
able,  "on  accoani  of  Iba  ir  'wvauieucc  mlii.li 
woeM  be  oceaaionad  hv  tbe  necesaitv  of  prmliic- 
Ing  tba  original ") ;  1847,  Pollard  r.  Lirefv.  4  i<l. 
73,  80,  sasiMs  (certilfed  copy  receivable:  hut 
tbera  are  intimationa  of  a  mmlifled  reqaireiiiirit 
of  prudactiuo). 

IfusAi'ajKoa.-  Codea  4  State.  1897,  {  IS046 
("any  deetl,  conveyance,  bond,  mortgiiKi'.  <>t 
other  writing."  lawfully  recorded  or  Hlcil,  Is 
pruvabla  by  ceriilled  copv) ;  1 4531  (certilb-d  nipy 
of  instrnineut  duly  arinowladged  ahrukil  mid 
recorded  bore,  ailniissible  "lo  the  same  exteut 
and  with  like  effect ") 

WtH  Viniiniai  Code  1891,  e.  130,  {  4  (iff- 
tain  raconled  deedt  of  Virginia,  pn  viiblv  li/ 
copy) ;  c.  73,  {|  7-1 1  a  (lembu,  m  duly  reror^l>Hi 
deed,  provable  by  certiSed  copy;  but  the  c<>ih 
tents  of  a  recordra  deed  not  properly  aikii"*!- 
edged  or  proveii  for  record  are  thus  pnivii'l; 
only  in  case  of  loaa  of  the  origiual). 

Wiaeoasta.-  SlaU.  1898,  {  4156  (the  n><t>rl  in 
tba  proper  registry  of  every  conveyaim-  "r 
land-patent  lawf nlly  roronlcd  la  sil-niaiiil.li'  n  iih- 
ont  further  proof ;  *  whenever  ux)  pretamptivt 
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not  »  .tatutory  certified  copV  unv  .m    »  *'  ''"'""'""•»'•*  "'«'l"  nnd 

■•.■■•.I  not  be  followed.*  (3)  The  .tlT„,r5  7'  .  """^  ^  """'"  '^K""'"". 
2132,e«»pting  fro„  W  ^^27  itr^  r"*" ''"'^"  ^  f'' '  "  '««'• 
pI-«  or  affidavit  to  put  ti.e  execut^  n  i^?'  T  "  ''''^"'"*  •""  '»*'*«'  »'v 
ti.m  of  the  originnU,    h„"Th«  o  .      ^e  ioen  not  exempt  from  p,«l„;. 

coM^l  dee.1,  s^h  r-^Klnftrn  ''re  S^  U?  The'  iut";"  'V^ '"«  "- 
re.|uire.l  ia  merely  a  in«ani<  of  nr„vi  1  1  *  T  "'""^'"y  "#''""■<  often 
tion ;  the  affidavit  doe,  „"  ^  ffl'  e  to!«  Z7h"  "'.  'T'^J"'  """P"^"- 
wi«  be  duly  proved*  (5  Whe«  £  ^  "  •^*'' *''''^*' ™""» "^^^^^ 
principle  exempted  from  pjlir.i  *   P^P-^ent  i.   under  the  preaent 

..fferPd.  a  certified  ^^^Ky  b^S  "',  ^'^  •^'""^  ^'"'  ""»'"»'^' 
th«  dispute.!  contentT'of  tte  oZ^.vZ,  Hth^eMv  ""'  "•~"  "«'''  ^" 
'.«oM..y«r«rfu,/ion  and  accord fnTo  itl  Lw,   ^      !L""**.  '"*'"'"'"'  ♦'^ 

.  .porunt  .-on<rr^;::'srntT:l^^;x^ii 

.ff«-tM.tid««l,g|T,„h»I,Wto,Bchl«,t«nt  " 

...Mv,.viuici.,  .T  initrnment  ■•  .uch  ««.M  .»•' 

..We   „  crimin»l  rM«,:  im,.  .M.„«„' *aX 
«n.l  I,.  Co.,  S»   Wta.  4J8,  483,  9  N    W   /(u 

..r..«ed  copy  of  .  d.ly  r,™?,W  lSn,« 

2-K'rrf.:^i!3;;,^'o£^?^ 


pnxluie  "). 

•  IC.M,  nickeraon  u.  Talhot  ii  n  m„_    .„ 
*7-   IMV)  p;»i__       t.  ..      ''  '*  •'•  Monr.  60, 

M.  Miun  ;  <>Cnor,^criW8''m  ^^Ji?^' 
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of  the  ..riginiU,  th«  content.  n.iiKt  itill  Wim.vT.! 

J11.I  the  other  wm  then  «il„we.l  to  tentifv  tl^t 

r»K..ery  cop.  „%  be  look^    to  iL  a  "officii 

wtration).  Compare  a  .imi  tr  caw  .m/f  i  i ion 
and  the  ca«.  clt«l  „,/,. ,  797,  .ir^ra  ^'gUoS 
graphic  copies  of  haiirtwritinit 

itU  rh.  ^  I-  Barrow,  .31  ,•.).  gg,  jjj 
m!'.  ^  r.u-  ^"y''  "  N.  J.  L.  54.V  3  Ml 
w'  »°l°«her  case,  cited  anl,.  «  lass. Loww 
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were  cliiefly  intended)  is  whether  under  the  Hearsay  rule  a  euttodiarii  certi- 
fied  copy  of  the  recorded  deed  is  admissible  to  prove  the  execution.  This 
question  is  wholly  independent  of  the  rule  of  production ;  for  example,  if 
the  rule  of  production  be  satisfied,  as  by  showing  the  loss  of  the  original, 
it  is  still  to  be  determined  whether  a  certified  copy  is  proper  evideni(! 
of  the  original's  execution.  This  question  is  dealt  with  elsewhere  {pout, 
§§  1651, 1682) ;  and  the  distinctions  between  that  and  the  present  principle 
are  there  examined.  (2)  By  most  statutes  touching  the  present  subject,  the 
proof  of  loss  or  lack  of  possession  (if  that  is  required)  may  be  made  by  affi- 
davit ;  this  involves  the  creation  of  an  exception  to  the  Hearsay  rule,  for  that 
rule  forbids  the  use  of  affidavits;  in  that  aspect,  the  subject  of  affidavits 
is  elsewhere  dealt  with  {post,  §  1710).>  (3)  In  some  jurisdictions,  a  stat- 
ute expressly  provides  for  the  use  of  abstracts  of  burnt  records.  These 
statutes  add  nothing  to  the  present  principle,  since  the  non-production  of  a 
burnt  original  is  always  excused ;  but  they  involve  the  rule  about  a  copy  of 
a  copy  (post,  §  1275),  the  rule  about  Completeness  (post,  §  2105),  and  the 
Hearsay  exception  for  commercial  documents  (post,  §  1705);  under  those 
heads  the  subject  is  further  examined.  So,  also,  the  propriety  of  using  a  copy 
of  a  recorded  conveyance,  where  tlie  statutory  provision  for  recording  re- 
quires only  an  abstract  to  be  recorded,  involves  the  rule  of  Completeness 
(post,  §  2105). 

§1228.  (9)  Appointments  to  Offloe.  There  has  been  much  diffpi.i;,  • 
practice  in  regard  to  requiring  the  production  of  the  written  appointment  to 
office,  in  proving  a  person  to  be  an  officer.  The  contents  of  the  docunif nt 
would  ordinarily  be  provable  by  production  only,  and  it  is  upon  the  ground 
of  the  present  principle  that  the  rulings  to  that  effect  have  proceeded.'  But 
the  best  practice  seems  to  have  excused  production,  and  to  have  done  so  for 
the  specific  reason  either  of  the  general  inconvenience  that  such  a  rule  would 
entail  in  actions  for  or  against  officers,  or  of  the  "  collateral "  nature  ( post, 
§  1252)  of  the  issue.'  There  seems  thus  to  be  recognized  this  additional  class 
of  cases  of  exemption.  But  the  usual  sufficient  proof,  in  the  Courts  where 
production  is  not  required,  is  held  to  be  the  facts  of  acting  as  officer  and  of 
having  a  reputation  as  officer,  or,  in  another  form,  of  notoriously  acting  as 
officer;  and  the  doctrine  can  more  conveniently  be  considered  under  this 
presumption  (post,  §  2535).* 

§  1229.  (10)  nieglble  Doonments.  Where  a  document,  though  still  in 
existence,  has  become  illegible,  through  tearing,  rubbing,  fading,  or  otiicr- 
wise,  it  is  for  all  practical  purposes  lost,  and  its  contents  may  be  proved  liy 
other  evidence  ;  though  production  may  in  discretion  be  required,  in  order  to 
prove  its  legible  part,  if  any,  or  to  make  certain  that  the  document  is  really 


>  See  also  S  1196,  aiK«. 
»  IS20,  Holroyd,  J.,  in  Brawiter  v.  Sewell,  3 
B.  &  Aid.  396,  303. 


he  need  not  show  it  to  the  Coart,  for  that  i> 
meer  collateral  to  the  action  "). 

*  For  related  doctrines,  Me  atao  the  fnllowin); 


{judkial  I 
1472 


officer). 


a  1177-1282]  PltODUCTIOX  IMPRACTICABLE. 


11230 

the  inspection  of  a  law  number  ZT         !     "'^  ^  ascertained  only  by 
detailedTtatements  -«  the^eJ  hi  *^°"'""«?'i«  '"'''»«  "P  »'  very  numeroua 
a  treasurer  or  a  year's  ac";u;LTn  a  ST.  T"'*'"«.  '™'°  '  ^'"'^  ^""'=»'«"  »' 
often  be  practical  ou^of  the  quesi  to  ^^".7' "  "  °'"'°"«  *'"'*  ''  *»"" 
ing  the  production  of  the  entirma"  o^Z  ^     !  ^^^f "*  ^'"""'P^^  ^^  '^^"''^ 
by  the  jury  or  read  aloud  t^   her  The  IvT       ""  V"'™^  '°  '«  ^'^'^ 
other  evidence  be  allowed  to  l^off^n       ^u^™  °' *"*''  ''"'"""*^«  *»»«' 
competent  witness  wrhai\^rufdtt"    r  "'"'^  °'  '^^  ^^''''''^^''y  »'  » 
marilythe  net  result     Such  aTrltfo!  '"'"«„°"«\«"d  will  state  sum- 
Most  Courts  require.  Lconditiorthlt  the  ™     T^"''^"^  *°  "^  P™P«'- 
to  shall,  if  th7occasionseems  to  reqit  it  L^li'?rT""'^  ^^"^^"^ 
least  be  made  accessible  to  H.»  1      •         *       ^  **^  "'  ''*°"*  '"  co"rt.  or  at 
of  the  evidencT^ay  bl  te^t^J^"?^''^  T''^;'^  "<^"  t»>at  the  correctness 

for  cn,ss-examinatio';,  mayt  avfillweT  '*'"''''  °'  ''"' ''''  ""'^^l 

18M.  Bigtlow,  J.,  jn  Bomon  Ir  W  R  n  t\ 
«>hedule8  showing  the  sale,  of  ticket,  for  certli/tri  J.^"*^  ^^  ^'  *°*  (•"•bezzlement; 
us  that  question,  of  this  wrt  must  neceL^rfh  u'tlr^  "*"  '^u"''"*''> "  "  ^'  "PP*""  t- 
ji-dge  who  preside,  at  the  trial.  It  w^d  11  e«  ^"''"'t^  *'"  '*''*'««°"  "'  ^ 
permit  «;,arte,toten,ents  of  facts  or  firrertTj^l.  '""Pf^'™'  i"  "«»t  cases  to 
It  should  only  be  done  where  b^k.  and  dZnlu  VT^.T^  ""'""'"^'^  *°  'h-  J»^- 
of  a  char«,ter  to  render  it  difficult  for  tLrrl  to  I'^^'h''"""'  ""^  'o'-minou;  aiid 
aid  of  such  statement..  ...  In  a  trial  e  ZarinT^  **  T**"*' '»«'• ''''•'out  the 
great  a  length  of  time  ..  the  cj^  .tba,  TurWwh!  ^  many  details  and  occupying  so 

rr^r;rS7-  "--^?^-- itaC:r -i^^-j^ 

tlt7aroTr^",lnr^  r;;-:;-  »^  ^^is  principle  is  that  by  which 
be  Shown  ^/^witnet  s:=eV:^-— 3rS:t^Lrr^^ 


/ml*„il,!?*i  ."'"'"'?«   »•  B-nkin,  19   CaL  640 
(mining-cUim  notice  on  a  tree  the  nnH™  ^ 

I8H.1,  DulBn  e.  People,  107  III   113  ion  <.!„_1.' 

fe'f.%i;."i,'a,fj?K 

2.G  (value  of  a  bankrnpf,  property .  „„8  *  l' 

*»  from  the  very  nature  of  the  csae  .n-h  .„ 
""in.ry  coold  not'be  made  in  CoSJT')  •  is'j" 
Ganlner  Peerajfe  Cam,.  LeMarchan",  Rep  6|' 
(pliysician,  hayTng  in  Conrt  a  reirister  of  9  oon 

penftc  relevant  CMe,  taken  from  the  reSr  • 
IS*..  Johnson  V.  Ker«haw,  I  I)e  G.  &  Sm  260 
^W  (expert's  statement  of  the  ksuIu  of  Me": 

14; 


?hS'"lS!kS  "hlinrri:'  !*°^'',''*"  «>»<Jitional  o» 
Will!  o.  *  pat  in  evidpncel;  Ala  ■  1909 
Willi,  p.  State,  1.34  Ala.  429,  33  So   2M  /t™! 

i902  Ritter  ,-.  St."te!  70  ^472^9  S'Vje'i 
tTiJ^'?i'T'\"P*'*  •"'on-tant  rilowe,!  " 

STn'ifCk^i'r  c^-f^  n-  iSrr'srHs? 

19S7  (prmlnction  excuwd"  when  iL  **•"?**.• 

the  whole  ••) ;  1898,  SanWrJ^.   O.  Tul  "' 
.3    *"  *^-  '*"•  »  3*6  <''l«>  t»l.  C.  C.  r.  {  I855)i 
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of  infringement  of  copyright,  the  materinl  passages  may  be  culled  from 
the  entire  volume  and  presented  in  such  a  way  as  to  be  conveniently  com- 

M'*Atl  '^ *f^""J-  °""''''.  ^'  ^°""-  !?'•     ^»  "^*'P*  -'  »«"'W»P«it  daring  in«>lv*„,v . 
11       li     •        !*?^  °'  accuuiiU ;    ■ommarie*     the  jourDal*  beiiis  in  evidence,  an  ixnert' .  «»;, ' 
.IlowaWc,  .„  trial  t"onrf«  .li«rction.  if  the  ex-     m.fje.  of  them  5 ore  w«iv^)"  iw?"!" '" 
aminaiion  of  items   woul.l   «>„.nm.  ,i».  -^      Salreiwrn.  87  id.  40  91  ^^  W^  I  (ex|irt'i  .nm- 

mariea  of  a  bnuk'ii  iMwiu  produced  in  court,  \wU 
admiMible) ;  Miu. :  1878,  State  v.  Lewenlhall.  :>5 
Mine.  i89  (taxK^Ilfctor'*  book*;  memorauda<.f 
Tolnininoui  coiitentit  excluded,  becauae  the  books 
were  not  aleo  ofTired) ;  1896,  Hanenitein  r.  (ii|. 
leepie,  73  id.  74*,  19  fo.  673  (ai-eonnt-boolii  («.- 
longin«[  to  a  witncw  teetifyiug  on  depoeition 
Ihiit  the  boolu  were  nut  annexed  aa  exhiliit/ 
bat  were  rat  ont  by  copie*  of  entries,  held' 
proper);    Mo.:    1870.   Kitchie    ».  Kinney,  4f, 


amiiiaiion  of  items  would  omiinme  time  and 
ranfnue  jury ;  but  the  uriKiiialu  muat  lie  pro- 
duced if  demanded);  />/..•  1898.  Curry  u. 
Chariea  Warner  (^o,  3  Marv.  .Snper.  98.  4S 
Atl.  425  (witnew'  afheflnle  of  reenlts  of  »c- 
conat  iMHikt  in  court,  allowed  to  he  UHed) ;  Ga.i 
1861.  (iaut  I).  Carmii'hael,  31  (ia.  737,  741  (re- 
sults iHued  on  invoices,  etc.,  not  introduced: 
excluded);  l,ln  :  Rev.  8t.  1887,  |  tiWfi  (like 
W.  O.  C.  I',  f  185.-,):  III.:  1902.  Bartlett  r. 
Wheeler,  19.5  III  44S,  63  N,  E.  169  (testimony 
that  certam  books  of  account  showed  a  short 


Rm 


not  "admUt'ed"  on  "thT'fiL'.tllTXrf".  't!^     J^"'  *'*•**»  (f^eipt*  and  disbnisemeuto ;  p,.„. 
not  aumitteu   on  '»«'«•»«);  lod.:  1884,      denied  statement  showing  amreintes,  not  ad 

nt.  ■  ^^r^Jl  '"''••  -.'■*'  *".  ('"T"*."     ""*'"'•  "'•  «<-count.books  no?Ling  prUluce.l 


gors  ,.  _  .„„,  ,„  ,...,.  ^,tF,  ^^(,  \iirv«Kun;rs 
accounts;  exjierts'  examinations  of  the  books, 
received  ;  "  witnessex  so  testifying,  to  give  their 
evidence  wei(;lit,  shonld  be  prepared  to  corrobo- 
rate every  statement  hv  references  to  the  records, 
in  the  presence  of  the  jury,  wherever  either  party 
desire*  it,  in  either  the  examination  or  crom-ex- 
aminatiun");  1887,  HollingHworth  o.  State,  111 
id.  289,  297,  12  N.  E.  490  (defaulting  treasurer; 
expert  accountants'  examination  of  the  treas- 
nrer's  books,  etc.,  admitted,  the  documents 
being  "voluminous  and  multifarious,  and  of 
such  a  character  as  to  render  it  difficult  for  the 
jury  to  arrive  at  a  correct  conclusion  as  to 
amounts");  1893,  Equitable  Ace.  Ins  Co  c 
Stout,  I3S  id.  444,  4S.'J,  .33  N.  E.  623  (insurance 
accounts;  general  principle  sanctioued,  but  the 
pleadings  here  treated  as  excludinir  ii);  IRg.?, 
Cliicago  St.  L.  i,  P.  R.  V.o.  v.  Wolcott,  141  id. 
267,  39  N.  R.  4.M  (expert's  statement  of  results 
of  eomplicateil  account-books,  admitted)  ;  In. : 
1890,  State  i:  Cailwell,  79  la.  432,  441,  44  N.  W. 
"00  (expert's  statement  of  results  of  exaniina^ 


1888.  .vijsonic  M.  B.  (•  UcTtind,  97  id' 

137,  1J9,  10  S.  W.  89i  t's  results  of  an 

examination   of   account-L.  .ki,  admitted,  the 
documents    being    in    court);    1890,   State    v 
Findley,  101   id.  217,  223,  14  8.  W.  185  (tax- 
receipts,  etc. ;   the  papers  being   present,  m 
expert  was  allowed  to  state  the  result  of  Iji, 
examination);  Moiit.:   C.  C.  P.   1895    S  3l'il 
(like  Cal.  C.  C.  P.  1 1855) ;  Nebr.:  1898,  B:<rt- 
ley  V  State,  53  Nebr.  31ft  73  N.  W.  744  (ex 
fcert's  examination  of  account-books,  recciipil 
the  books  l«ing   in   court);    1900,   Bee   Piil, 
Co.  V.  Worid  Pub.  Co.,  59  id.  713,  82  N.  \V. 
28  (state  of  complicated  accounts;  books  mint 
be   present   in   court,  for    purposes    of  cr<.».. 
examination);    Ntv.:    Gen.   St.    1885,   8.1411 
(like  Cal.   C.   C.    P.  {  I855» ;    N.    Y.:\»-:* 
Von  Sachs  v.  Krets,  72  N.  Y.   548  (witness 
statement  of  results  of  examination  of  accnunt 
books  in  court,  admissible  in   referee's  disc  re 
tion);    0,.:   C.    C.    P.    1892.   {  691    (like  Ciil 

tion  'of-accoiinSr^hi-iioo-is-^i;;;  1",;  'evUIZ:;     Or  "^466    Is'^F^'  '^S' (t^J,  """''""■  -'J 


R.  Co.,  —  Ky.  —  ,  75  S.  W.  285  (tables'  of 
tolls  paid,  summarizing  the  contents  of  thou- 
sands of  waybills,  admitted) ;  La.  ■■  1901  State 
>•.  Mathis,  106  U  26.3,  30  So.  834  (emheszle- 
ment;  an  expert's  statement  as  to  the  results 
ofhw  examination  of  the  defendant's  books,  ad- 
mitted, the  books  being  assumed  to  have  lieen 
offered);  Md.:  1893,  tvnn  r.  (Cumberland  77 
Md.  449,  458,  26  Atl.  1001  (expert's  snmmarv 
of  tax-figures,  books  being  in  court,  admitted)'; 
Afnss. .-  1854,  Boston  &  W.  R.  Co.  v.  Dana,  1 
Orav  83,  89.  104  (s<diediiles  of  sales  of  tickets, 


Salem  L.  &  T.  Co  r.  Anson,  41  id.  .562,  67  I'.u. 
1015  69  Pac.  675  (expert's  testimony  to  the 
results  of  an  examination  of  voluiniuons  iic 
ronnts,  admitted,  the  books  Iwing  in  nmrtl 
Tenn.:  1874.  Shepherd  f.  Hamilton  Co,  s 
Heisk.  380  (officer's  failure  to  pav  over  fuii'l- :  a 
witness  not  allowed  to  state  "  the  results  of  1,1* 
examination  "  of  the  books  and  vouchers);  Miiki 
Oalbreath  v.  Knoxville,  —  Tenn.  —  ,  59  s.  W. 
178  (summary  statement  of  iHwk-halaiicp.  al- 
lowed, the  books  being  in  court);  U  S  ■  if-; 
Burton  r.  Driggs,  20  Wall.  125,  136  (••  Whi  n 


iT^28    35   N    'f    ni,?  /  :  ."'"•''u'  '*"     'f  ""»''  '"  """*•  ">«  «•»"•  """y  •»  proved  l.v 

ll'Jrt/^'™  •■      1  "  («<>"'P"««*'"'»   hy  an     the  person  who  made  the  examination")     Isi^ 

expert  from  an   insolvent's  acnountbooks,  ad-     Roll^s  v.  Boanl.  33  C.  C  A    181    90  Fed    U 


1891,  Widford  r  Farnham,  47  Minn.  9.i,  49 
N.  W.  528  (summary  of  accounts  from  the 
firm's  hooks,  brought  into  court,  admitted ; 
though  "  the  regular  way  would  have  been  to 


Of  county  indebteilness,  etc.,  the  hooks  beincr 
offered  also,  admitted) ;  1898,  Northern  I',  li 
Co.  e.  Keyes  C.  C.  C,  91  Fed  47  (similar! : 
Ulak:   Rev.  St.  1898,  §3410  (like  Oal.  C.  C. 


0--       .--  .ig».».    ™„,    ...fuiu    nave  uCTiD  10      Ulan:    Ke 

introduce  the  liooks    also  formally  in  evidence) ;      P.  g  1855) 

1901,  State  .,  Clements,  82  id.  434,  85  N.  V*".  Compare  the  cases  cited  oosr.  §  1244,  «l,ore 

1474 


«""-'««»]  ^CH  IS  THE  OWOINALt  ",, 

recorf,,  that  no  record  ot  a  speciSc  te^mh    ^  ""^  *''"  »""  """^ed 
instead  of  p,«l„eing  the  entire  ml  ^ ,!'»,"  T.""'"'^  "  "«=«'-»We 

*"  !*'"««'  >n  the  court-room.* 

S  1231.   What  te  the  "Ortoaia"  Wh«     - 
damental  notion  of  the  general  rnl«„„?^*      """"^  Prtnelpi,.    The  fun. 
of  a  writing  „u,t  be  pl".?  b^prJ^;!' '^r'^T'""  "  *"«*  *»>«  ^™» 
mony  about  them,     it  i«  commo^nly^ij  Jfat  r.""«  "•"*  ''^  °*^^""g  »««ti- 
duced.and  not  a  copy.    But  "oriiml-i    ;?'•""«""•'"  """^^  »'«  Pro- 
parfcuar  paper  is  said  to  reprodui   he  uL.  T'''\  '""^  ""'^    When  a 
"copy."  the  latter  the  " oriKhml »   V.        !        ^  ""°"'*^'''  ^^e  former  is  the 
con^lative.  with     .erence  ^  S   «„„'  ^  ;;TL"  ''"V  ^"^^  "  «-  "-^ 
have  no  necessary  connection  with  trn.^L  fT  '^''"^«°  "'«»•  a"d 
papers.  A  and  B,  of  which  A  warclll  from  n      'ff  .^'"«°  '""^l/  two 
and  B  the  "original."  we  still  haveT  if  „ir'^V''"''  '«  ^he-copy" 
presen  rule.  i.  ..  on  the  question  wheth  r  *    '    "^  "'\«PPlication  of  the 
ccounting  for  the  non-production  or^l?B%^  can  be  offered -without 
be  a  hbellous  document  handed  by  mTn  w.  l       ""^^P'"'  P"?*^  ^  ""g'-t 
his  private  desk ;  so  that  to  prove  n^      . ,'         "  ^^"^  ^  *««  kept  by  M  in 
paper  B  would  be  the  documC  ^f  "^^^  °^V^'^J.  P«Per  A  aL  n " 
eqmre;  yet  relatively  to  each  othir  paper  A  LT"  '•"''"'  '"^^  "°"'^ 

ongma  .»  Again,  paper  A  may  havXn  dlJ,-  7/  ""^  I«P«'  »  ««> 
N.as  bailee,  and  in  an  action  for  neXenflv  -^  "''*.  '"'  "^^-keeping  with 
-nt  to  be  accounted  for  under  the'Sn^^ '''  ^^P^'  ^  ^«  '^^^oj^ 
.  .in-iiar  «.„,t  „,,  b,  „„v  ,  .  ^  "*  ™'^'  ""^  paper  B  could  be  used 
hv  H  diff«r...»  IJ^L'^  reached,  in  gome  «,.«.      .,, .  ""  "Se** 


1«  fsrir  ?,'^f;;'n<''»J|^  fal«.  w.^„^ 


««no  Mfg.  Co  „  AfcCoM         '!^'ni'««<J) !   1899, 
mortgages,  etc.,  made*  b?  „„.°fJ.'^5  «">"•«« 


hil-it.  o„'',^r«d  JrhT"'  2  ""«^-  «•  8  (ex. 
1S26,  Mawman  i>  tZ^I  il    ^V'"'"P^>"''); 


h.v  XUI..JS  wWL?  .r'*-'"'  V"''"  P«P«ro<l 
ca.M  werTu^X  . '•  f "»"""«''  tliookai.S.  of 
af.er  tl,e  Court  ha"  t!!^"?  .»'  "'*■>  '*•"«„,. 

"•ince  of  a  niimber  of  tJ  !i  *'',^''-  *««  («<'b- 
'■'"•M);  ISW   IwL"^^'^' "f  »  Boar.1  ex- 

"""•eel  to  MaS^tKf^S.f°7"'?"°"«<''"'l. 


Warner.  107  VvS..'5.39,  83  N  V  9«'  /if"'""  "• 
of  complirated  land-ri.rorrf.  "•. '■•6  (nuiiiniary 

nwiilt  may  be  reached   „!im'-     ^''*  ""'"o 
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only  secondarily,  although  the  former  ia  only  a  «  copy  "  and  the  latter  is  an 
••  original."  Thus,  the  terms  "  copy  "  and  "  original,"  being  purely  relative  u. 
each  other,  have  no  inherent  relation  to  the  present  rule,  and  the  tonu 
"  original "  has  no  i«al  significance  in  indicating  whieh  paper  it  is  (of  all 
possible  papers)  whose  production  is  required  by  the  rule.  In  order  to  state 
the  rule,  then,  in  terms  which  will  indicate  in  the  rule  itself  what  documents 
are  included  in  its  scope,  it  must  be  noted  that  the  production  require.l  is 
the  production  of  the  document  whou  evntent$  are  to  be  proved  in  the  ttate  ,/ 
the  issues.  Whether  or  not  that  document  was  written  before  or  after  anothi  r, 
was  copied  from  another,  or  was  itself  used  to  copy  from,  is  immaterial.  The 
question  becomes:  Is  this  the  very  document  whose  contente  are  desired  to 
be,  and,  in  the  now  state  of  the  issues,  by  the  substantive  law  may  lawfully 
be' proved  ?  This  inquiry  is  of  course  usually  answered  without  hesitatKui ; 
but  there  are  numerous  instances  in  which  a  difficulty  of  principle  arises. 

The  cases  in  which  a  question  may  arise  fall  into  four  groups :  (1)  Cases 
in  which  the  document  to  be  proved  was  brought  into  existence  in  dujili- 
cate  or  multiplicate  form,  —  chiefly,  the  case  of  dufdicatf.  originals;  (2)  ca^es 
in  which  a  document,  first  made  by  copying  from  another,  has  since  b(  en 
acted  upon  or  dealt  with  at  other  times,  by  the  same  or  another  person,  so  that 
for  the  purposes  of  such  later  acts  it  is  the  document  to  be  proved;  (3)  cnsus 
in  which,  of  two  or  more  documents^  one  or  another  of  them  will  be  the 
document  in  issue  according  to  the  substantive  law  of  contract,  property, 
etc.,  applicable  to  the  case ;  (4)  cases  in  which,  by  the  rule  of  Integration, 
or  Parol  Evidence  (post,  §  2429),  a  document  which  would  otherwise  be  the 
one  in  issue  has  been  annulled  or  superseded  by  another  one,  which  thus 
becomes  the  only  one  allowable  by  law  to  be  proved  and  therefore  the  one 
necessary  to  be  produced. 

§1232.  (1)  DnpUo«t««  and  Couaterparti :  Bltber  may  b«  naed  without 
prodnoins  the  Other.  Where  the  writing  constituting  a  bilateral  transaction 
is  executed  by  the  parties  in  duplicate  or  multiplicate,  each  of  these  parts  is 
"the"  writing,  because  by  the  act  of  the  parties  each  is  as  much  the  hgal 
act  as  another.  It  can  make  no  difference  that  one  party  has  signed  only  the 
document  taken  by  the  other,  except  where  it  is  desired  to  prove  specifically 
the  signature.  Such  a  duplicate  or  couuterpari,  then,  may  be  used  without 
accounting  for  the  non-production  of  any  other,  because  the  present  rule  h 
satisfied  by  the  production  of  any  one  part : 

1809,  ElUrAorough,  L.  C.  J.,  in  PhiUimn  v.  Chme,  2  Camp.  110:  "If  there  ai-e  two 
«>teraporary  writings,  the  counterparts  of  each  other,  one  of  which  is  delivered  to  the 
opposite  party,  and  the  other  preserved,  as  they  may  both  be  considered  as  originals,  and 
they  have  equal  claims  to  authenticity,  the  one  which  is  preserved  may  be  received  in 
evidence,  without  notice  to  produce  the  one  which  was  delivered." 

This  result  is  generally  accepted.' 

t  1S4S,  Doe  V.  Pnlman.  3  Q  a.  6M  (to  prove     conntinB  '"V'SLTaW  bV  iYmWS 
W.  aeiaed,  a  counterpart  of  a  lea«e  by  him     Leonard  v   Younp,  4  All.  N.  Br.  {"i  <«,^" 
■ii^ed  by  the  leaMe  Ww  received,  without  ac-     leaMi,  held  duplicate  original.) ;  1868,  Cl.-» 
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t  ,000  »  ^*^ 

S  1233.    8.m«:  AU  DnpUcte.  or  Conatm-rt.  «»..  k- 
for.  wine  OopU..     Conversely  since  all  fl«T^i  ^  •'•OMt.d  for  bo- 

paru  of  the  writing  itself  to  l^  p^ved  „„  *'  ?'"  "^  ""'''?«<"»'«•  «« 
writing  itself  can  be  regard^ ^ZmZJT'^'  "on-production  of  the 
parts  are  unavailable  (i.  *  ost  d^taS  Sfh"  '^ ''  appears.that  all  of  its 
son.  or  the  like).  This  i,  w3l  setSl^  "^^""°'  °'  ^^  *  ^""'^J  P«'- 
correct  reason.  '*"*"''■  *''°"SJ«  not  always  in  the  light  of  Vhe 

1823,  &,<,  C.  J.,  in  Munn  v.  Go,/bold,  3  Bine  20^ .  «  wk      *u 
executed  -  parts  of  •  deed,  one  of  thew  Dartl  f.  f  V     T     '  *'""'  "*  '*»  instnimento 
of  the  content,  of  the  other  part  thaSTn,  o^e   dTaft  o'r"  1::""  ,?'  ""^''"""^  "^'•^-o'' 
car.  than  any  other  copy,  and  the  party  who  m^d.  nl!  i.      ^I     V  '*  ^"'^"'^  "'"»  ""oro 
taking  and  keeping  it  a.  a  part  otthed^^^    V  ^  '"'*  '«'*"'"  '''""°  "  "  "»ed,  by 

.ust  he  ponced.,  hut  ......„.,J:l^-;-^^^^^^ 

a..  f.o.  an-ih^' Var  c^^-X^tt  =71-^ 

»..ic.was  mdrb/wr    ng^ittuT  ^iratThJ  ""'"•^'?'  *''"*  ^'•^^  " 
were  in  fact  duplicates,  tho^  not. Se^ltr?/'"'"^'  '^'  ^''*'"«» 
and  that  thus  the  one  retafned  coSCusrwrho.  r  ""°''"^"°'""^ 
nou-production  of  the  one  delivered.-    mrL:^:LrZT!  ^Ll^ 

land  &  T.   R.  Cn    „    P— i: .,  .     ...  "   "* 


land  *  T.  R    Co.  v.  Perkin.,  17  Mich    396 

OTO.  4US  411,  temlile  (either  rereiialJe)-  1897 
Le-vB  r.  Payn.  8  Cw.  71,  76  (two  op 4  „f; 

Icaw.  each  exeinted  by  both  dh rtiei.  •  ••  both  .,!  "• *r*  "«»'""  "»•«.  orieinaj of  l«8n  .„rf 

i;r'f''r»ri«in«^"onaniJeoftheex^2te"e  yissT"'^  "MT"'  '°  '» Vounltnor) 

of  the  tCDaucvl:    iRsn   l„i. •  "■"^^existence  1886,  ( lociiinati  N.  ()  &T  P  R  r„  "  Tv  i     '• 

76  id.  253  (duulict.  ;^n.!.;„..  .•/.°:  »•"'•'"?». 


\^^\^'  *'"™,i7"l'  '  C'-  M.  *  B.  277,  292- 
1836    I)oe  „.   Wainwright,  I  Nev.  4  P   8    I  a 

not   merely  of  !«»»,    ,„   i.»*.  "  ""•*?*«' •"<* 


^'""^    "o  an  iiHue  of  the  exifitonrA 


We    r  «o T  '  '  •'■""on  V.  Ueiiii 

liirihe  „r&i!^'Pfi'!,'''i"  aRreement  uwblo  f„r  borh  "mV.;";"';  """'"r'  =  !"*'  "''""■ntiiig 

cl;»«M"ffl;'^.^,v.^y„t',the7.i!::;'v'  r^'^^^^^^^o^'^'^^tlz^A 

"«««?)  "'»»'«i"JnK  the  Ie.««'fd^uXni'^  il"™!"'  S-*  '''•  73  (d V'ite  o  i  Jo'f 

8 holding  nnder  the r«™n.».  iiuw.  oTlT."'  . .?  °'  ?on*™ct.  preferred  to  a  An..„» .  io„6  .?!    . 


.-?:he"^''SLtSJ?i^„r:7ee'?^«  "-'^  '° 


contract.  •preV.^ed  to'.  =  I'/f"^!^,^'  • 
Porter.  6  Mart.  ,.  ,.  ,66.  JX  !V»unZ  l 

Wge  required).    C^/m     iST'^wUtt »  H.^ 
„  *  1796,  Got  eb  v.  Danrem  i  v.^  .i«>  /-n 

c^j..  «id-th.t  whire-t^JojiS  ^f^.Lv-'i;:: 

•trnment  or  notice  wnre  made  at  tbB  ^mt^X 
both  were  to  be  deemed  orS.". Tr! lS5 


i 


I 
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part  the  origin  o(  the  rule  of  thumb,  already  considered  (ante,  §  1206),  that 
no  notice  to  produce  a  notice  need  be  given ;  but  though  the  theory  wouM 
logically  extend  to  any  kind  of  a  document  written  in  duplicate  at  the  same 
flitting,  such  an  extension  appears  not  to  have  occurred.*  The  fallacy  if 
the  theory  seems  to  lie  in  this  circumstance,  that  what  makes  two  numbers 
of  any  instrument  duplicates  and  equivalent  Is  that  the  legal  act  as  consum- 
mated embraces  them  both;  it  is  not  the  coincidence  of  writing  (for  tlie 
counterpart  of  a  deed  may  be  written  after  an  interval),  but  the  unity  given 
by  the  final  legal  act.  Thus,  if  both  numbers  of  a  notice  were  served,  ami 
then  the  server  retained  one,  the  two  would  indeed  be  duplicates ;  bnt  ilm 
mere  writing  at  one  sitting,  followed  by  a  legal  act  of  service  performed  witli 
one  number  only,  cannot  make  the  other  an  equivalent  "  original "  for  the 
purposes  of  the  present  rule. 

(2)  A  reproduction  by  Uotter-preu  or  letter-press  cannot  be  considered  as 
a  duplicate ;  •  and  policy  here  supports  principle,  for  such  reproductions  are 
by  no  means  uniformly  identical  oraccnrate.  The  same  must  be  said  of  any 
process  of  machine-reproduction  which  consists  in  obtaining  repeated  ink- 
traces  from  a  single  writing  so  prepared  as  to  furnish  such  traces  by  pressure 
or  by  chemical  operation. 


V  'A  i' 


notice  to  quit  and  a  notice  to  a  jaatice  were  eon- 
ndered  to  control,  and  the  existing  practice  to 
use  the  "  duplicate  original "  waa  conflrmed ; 
Rooke,  .T.,  diw.);  1803,  Surteea  v.  HnlibaM,  4 
K«p.  201  (cop7  of  a  notice  of  atwignment,  writ- 
ten at  the  same  time  and  signed  by  the  party ; 
admitted,  umble,  ai  a  duplicate  origin^  per 
Ellenbuioagh,  L.  C.  J.) ;  1874,  Hollenhecic  v. 
Stanberry,  38  la.  325,  327  (copy  of  original 
•nmnious  served  spon  party,  equivalent  to  the 
aammons  itaelf) ;  1874,  Barr  v.  Armatrong.  S6 
Mo.  577,  586  (two  numbers  of  notice  written  at 
aame  time  and  one  lerved ;  each  held  an  orig- 
inal); 1818,  Johnson  v.  Haight,  13  John.  470 
(notice  of  dishonor  proved  by  copy  made  at  the 
time,  as  "a  duplicate  original  );  1826,  Eisen- 
hart  V.  ,Slaymal(er,  14  .S.  £  It.  15.1,  156  ("every 
written  notice  is  to  be  proved  by  a  duplicate 
original "). 

•  1800,  Anderson  v.  May,  2  B.  &  P.  237  (copy 
ofabillof  costs  delivered  to  thedefendant;  admit- 
ted, on  the  authority  of  .lory  v.  ()rch.ird| ;  1809, 
Pbilipson  r.  Chase,  2  Comp.  110  (doctrine  con- 
cedeil.  but  held  not  to  apply  to  a  liook  entry  of 
an  attorney's  bill);  1822,  Kine  v.  Beaumont,  3 
B.  &  B.  288,  291,  temhle  (three  judges  could  not 
see  "  any  great  difference  "  between  "a  dupli- 
cate original  and  a  copy  made  at  the  time  ) ; 
1827,  Coiling  c.  Treweek,  6  B.  &  C.  394.398  (an 
attorney's  bill,  signed ;  a  copy,  made  at  the  same 
time,  but  not  signed,  but  offered  to  be  signed  at 
the  trial;  undecided);  1880,  Central  Branch 
U.  P.  U.  Co.  i>.  Walters,  24  Kan.  504.  509  (a 
written  demand  was  essential  to  the  claim ;  a 
copy  drawn  up  at  the  same  time  with  the  one 
ccrvcd,  held  not  equivalent  to  the  original). 

'  1812,  Nodin  v.  Mnrrav,  3  Camp.  228: 1885, 
Spottiswood  V.  Weir,  66  'Cal.  525,  529,  6  Pac. 
381;  1890,  Ford  v.  Cnnuingham,  87  id.  209, 


210,  25  Pac.  403;  1876,  Watkini  p.  Paine,  57 
(ia.  50 ;  1873,  Richards  Iron  Works  i-,  GIpunDo, 
71  III.  11  ;  1874,  King  v.  Worthington.  ;.l  id. 
161,  163 ;  188.1,  Dnringer  v.  Moschino.  9.1  Iml. 
495,  499;  1887,  State  i>.  Halstend,  73  la.  .176, 
378,  35  N.  W.  457 ;  1898,  Seibert  r.  Ka-».lale, 
103  Ky.  206,  44  S.  W.  653;  1899,  Heilmaa 
Milling  Co.  r.  Ilotaling,  —  id.  —  ,  53  .S.  \V. 
6.^5;  1871,  Marsh  v.  Hand,  35  Md.  \-i\  127; 
1869,  Goodrich  v.  Weston,  103  Mass.  363.  sm- 
bit;  1890,  Smith  i>  Brown,  151  id.  338.  .140.  ii 
N.  K.  31  (title  to  a  judgment;  the  as»i);nm"tit 
in  issue);  1895,  Traber  v.  Hicks,  131  .Mo.  180. 
32  S.  W.  1145;  1880,  DeUnev  i>.  Krricksni,.  lo 
Nebr.  492,  501,  6  N.  W.  600;  1883.  Ward  p. 
Beala,  14  id.  114,  119,  15  N.  W.  .151;  1^98, 
Westiiighonse  Co.  v.  Tilden,  56  id.  129,  7t!  N  \V, 
416;  1870,  Foot  v.  Bentley.  44  N.  Y.  166.  170 

Distinguish  the  following:  1859.  Niuhaii  i: 
.Tacoh,  1  F.  &  F.  452  (as  an  admission.  :i  i^u■^,\ 
kept  in  a  letter-book  by  the  writer  is  e(|niv  aliu't 
to  the  letter  itself,  and' is  an  original). 

By  statute  the  rule  has  sometimes  I'eeii  :d- 
tered:  Cal.  C.  C.  P.  1872.  §  1937,  as  ainended 
iu  1901  ("  Where  an  impression  of  a  letter  Is 
taken  in  a  letter-press  copy-book  licforc  tlie 
mailing  of  the  original,  such  Ietter-pre.s«  copy 
must  be  deemed  an  original  eqn.ilh  nhli  the 
letter  so  copied,  and  may  be  read  in  pvi.ipiue 
npon  proof  of  the  due  mailing  of  tlip  Iittor 
so  copied  " ;  for  the  validity  of  these  iiiiii'ii.l- 
meuts,  see  nnte,  §  488) ;  Haw".  Civil  Laws  1807, 
S  1407  (original  not  required,  where  "any  wilt- 
ing whatsoever  shall  have  been  copiVl  l.y 
means  of  any  machine  or  press  which  iiniilmts 
a  lacsimile  impression  or  copy  of  such  writiiif;,'' 
on  proof  that  the  copy  offered  was  su  talieD 
from  t1:e  original). 
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ent  „umbe«  reproduced  b;  prinZ  L™t  .,1  A  "*"  T"  '**''««°  ^"f*" 
from  the  bxhau.UoQ  of  the  ink  ButT  !^'  "^  "  *''•'"«"  •»  the  type  or 
feeding  in  respect  to  ink ;  «  .d  on  the  .un^^^  PHnting-prew  i,  noi^w! 
tionally  altered,  all  the  ^pTiucd  1  f^Tthr,"  "'*'  ^'^  *^^  "  "«'  '"»««- 
regarded  for  practical  purposes  as  i3  '?!  ""*  ^"'°«  «'  t^Pe  my  be 
writing  office-machines  in  which  thtj^?L"ilT^^^  '°  *•>-«  t^P- 
a  movable  type  or  a  pen.  producing  «rK8,fonth«f  "I  ^""^  '^^'^^ 

once,  the  case  is  more  difficult:  fof  thouTh  S«  «    *,"'?''  '^^'"''  ^'"^t*  «t 
ide.Uical  yet  the  lower  sheet,  li^nXt  L  im^ffcr  "'""'"'  """^  »- 

As  to  these  various  special  machines;  no  ruliT^!!  *' „  .  ^ 
But  for  the  printing-preu  havinc  fixeH  f Jnl  T  ^  ^''"^  '^n  ""de* 
one  of  the  multiplicate  imprS  obtained^"  ""*  *  '.°  *^  ''''•^'  *''«*  ""^ 
ting  of  type  are  equivalenranTlt  Sfli,T  "  ""«'!  '"'*  """"^'^d  ^^ 
one  such  impression  any  o  heronrlv  ^  ]"  ^'"^^  ^''^  ''""tents  of  any 
former*    In  these  days^  to  i  sZ7  ^  ""^^  *;'''°"t  accounting  fcr  the 

papers  witWn  a  single^dly  ami  e^e^  of  7'"?"'- ^"'"'  ''^''""^  °'  "«*'■ 
dnes  and  of  novels lithlftemionllHl  P^""  ^^^'tions  of  periodical  maga- 
the  proof  of  the  above  pSuTry  cond  t !'"  T'^  °'  *''«  ^^'  -P'^. 
tion  in  the  type,  becomes  a  Z  Tffl  ult  marr!'\*^\'^''"  «^  "'^"- 
suhject  does  not  seem  yet  to  have  been  L^nlJ,    "*  ^^"^  "'P^'^t  of  the 

A  more  important  circnmst^nce'!  that  thT^!'"*?  "*  ^"*"°'"'  '"l'^^^- 
simple  principle  is  in  pract^  com^  ict!!l    7^  ""'V^P"""""  «'  the  above 
of  other  principles.    TrusT^)  a  pJSL.      "'"'^'^  ^^  '^'^  intervention 
ing  to  be  proved,  accoJL  as  if  or  .11^'"'''°".'"''^  °'  "»'  »«  the  writ- 
legal  act  d«ir«d  to  be  p^T^  8  12357'^"^'  '":''^'  ^°"«''*"'««  the 


paper  depcwited  under  th.lAk'^'.i.     ".  ?*"* 
c"»M  not   "  Ji^med   ^'^"'.°"''  "  J"-*'"" 

B.?>«v  -.  CiH  fs  Q  B  jiV'm ?L;  '«"• 

Pnot  publicMion  of  cMuLi  oM«t\v  5^  P"""" 
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of  corre,p„„deu^'™«3  'he/feneral  evidence 

tU^lt'tj%,'^  'heprinl.e.t.ted  in 
William,  ..  StolfK^^rrt^?^  It"- 
the  contcnta  of  a  dkJJh!..  Jl-  '?  f'""' 
•chool-patron.  anothSJ^'Sr^  '^"'^  *"'  « 
jected)ri88l  SonthwUm Tr^P^  p*"  "^ 
Ga.  675.  686  (..ewai^  iSllf  th.L'^'P?*'  " 
iome  other  printed  roSr  InnL  •  ""ff"""'.  »<>« 
of  notice  otu^     '''      '""'"«  PnbUcatioo 
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■ion  may  by  the  sabiUiitive  law  be  the  only  one  in  u»y$,  and  then  it 
must  be  accounted  for  before  another  can  be  used  {poit,  §  1237) ;  (e)  and  in 
that  case,  a  queation  may  ariae  (treated  ante,  §§  415,  440)  as  to  the  suffi- 
ciency of  the  evidence  of  the  identity  or  correctness  of  the  copy  offered; 
(<f)  a  printed  impression  may  be  read  aloud  and  then  the  words  uttered  may 
be  proved,  if  material  under  the  issues,  without  producing  the  priutuij 
impression  ipost,  §  1243);*  (e)  and,  finally,  the  act  of  anding  or  deliver </ 
may  not  require  productiou  (/w<<,  §  1248). 

§  1235.  (2)  Oopj  aotad  on  or  dealt  with,  as  an  Original  for  Owtaln  Pnrpoaei 
(Ballmanta,  Admt— lona,  Bank-books,  Aooonats,  eto.).  Where  an  act  materia' 
to  be  proved  consists  in  tlie  adoption  of  a  paper  by  acting  upon  it  or  dtui. 
ing  with  it,  the  rule  requiring  production  applies  to  this  paper,  as  involving 
the  terms  of  the  act ;  so  that  it  is  immaterial  whether  the  paper  was  Grist 
made  by  copying  another  paper.  For  the  purposes  of  proving  the  act  in 
question,  the  specific  paper  dealt  with  is  the  writing  to  be  produced.  For 
example,  in  an  action  against  a  bailee  for  wrongful  dealing  with  a  docuraiMt 
deposited,  the  document  deposited,  whether  a  copy  or  an  original,  is  the 
document  to  be  accounted  for.'  Again,  in  proving  the  terms  of  an  admit- 
mon  by  an  opponent,  '^here  he  orally  or  otherwise  has  acknowledged  the 
correctness  of  a  certain  document,  the  document  thus  acknowledged  (usually 
a  bank-book)  is  the  one  to  be  accounted  for,  whether  it  is  a  copy  of  something 
else  or  not'  Again,  in  proving  an  account  ttated,  the  statement  furnished 
is  the  document  to  be  proved,  though  it  may  be  only  a  copy  from  books  of 
account*  So  also  the  criminal  act  to  be  proved  may  consist  in  the  reading 
or  posting  of  a  document  which  otherwise  may  be  but  a  copy  from  somethiii" 
else  ;*  and  other  illustrations  are  of  frequent  occurrence.* 

*  Diatingnish,  monoTer,  the  qoMtion  of 
autkatiealiHg  thi  ptMuher  of  printed  matter 
(pott,  I  JI50). 

'  See  exsmplM  ante,  |  1305. 

*  ISM,  Lawton  r. Tanat,  4  AU.  N.  Br  1, 8 (a 
writteD  ■tatemeat  by  a  debtor  wan  ihown  by  him 
to  the  craditor,  who  copied  it  in  hi*  praeenee ; 
whether  the  creditor*!  writing  wu  an  original, 
not  decided) ;  1S87,  State  v.  Haktead,  73  la. 
S76,  377  (eml>enlement ;  in  ihowing  depoeiti  by 
defendant  in  a  bank,  hia  depoiit'ticket*  ar-.  not 
■econdarv  to  the  tanli-boou  made  np  from 
them);  1898,  Kelly  v.  Elerator  Co.,  7  N.  D. 
343,  75  N.  W.  S64  (defendant's  agent's  itnb- 
entriei  copied  from  original  entriee  and  offered 
by  plaiutiffaiadminiona;  allowed,  the  originals 
here  being  destroyed ;  but,  on  principle,  the 
latter  showing  was  not  necessary) ;  1897,  State 
V.  McCauley,  17  Wash.  88,  49  Pac.  331,  51  Pac. 
383  (to  show  the  state  of  the  defendant's  account 
at  a  bank,  the  bank's  hooks  were  introduced; 
held,  that  the  defendant's  checks  need  not  be 
prodnced,  because  the  defendant's  examination 
of  his  pass-book,  made  np  from  the  bsnk-books, 
was  an  admission  of  the  latter's  conreci.»eas ;  and 
thus  the  books  came  in  as  an  admission,  not  as 
secondary  evidence  of  the  checks). 

*  1835,   Vinal   v.  Borrill,  16  Pick.  401,  407 
(account  stated;   to  prore    its  contents,  the 


account  delirered,  and  not  the  hooks  from  wlilch 
it  was  taken,  is  the  original) ;  1898,  MiiiHoiiri, 
P.  R.  Co.  V.  Palmer,  55  Nebr.  559,  76  N.  W. 
ISt  (plaintiir  suing  for  medical  exp<>i>.«e.<i  ^ 
physician's  bill  rendered,  treated  as  original, 
not  his  accoun^books). 

*  1817,  R.  V.  Watson,  S  SUrk.  IIS  (C  t<v.li 
manuscript  to  a  printer,  who  printed  500  ('n|ii» 
as  a  placard;  the  defendant  came  ami  tiivk 
away  35  of  them;  one  of  the  remainder  «iu 
offend,  upon  a  trial  for  poating  a  trea«mable 
proclamation ;  the  rule  held  not  to  r«i|uirc  the 
production  of  the  manuscript,  becau.ie  the  de- 
fendant "adopted  the  printing,"  and  tlms  the 

Briuted  placards  became  the  originals);  1X20. 
1.  V.  Hunt,  3  B.  ft  Aid  568,  568,  572  (wditiima 
resolutions  read  at  a  meeting ;  a  copy  hail  bran 
given  to  the  witness  by  the  defendant  nt  the 
time  aa  representing  what  was  to  be  rea<l.  and 
the  witness  testif --d  that  they  were  read  ah  in  the 
copy ;  the  copy  held  sufficient  as  an  original  fur 
the  purpose). 

•  1887.  Comer  e.  Comer,  ISO  111.  420,  4.10, 
11  N.  E.  848  (copy  of  letter  ;  copy  attached  to 
contract  and  made  a  part  of  it  becomes  an  oriiti- 
nal).  So  for  a  tttter-prtMM  copf:  an(«,  {  1234, 
note  3. 

Compare  the  Doctrine  of  1 1343,  pot. 
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§  1236.  (3)  Copy  aad*  u  OrifJUMl  by  th.  ■.>»»    « 
another,  th.  .ub.UnUve  law  otptoZtTlfT'''*'  *'°P*«'  °"«  '«>« 

iH  iniiuatenal  whether  or  not  the  one  thu,  in^n  .  i  *     ^^  *'"'*  «=■•«•  '^ 

•coprfrumanother;  it  muatt  alu^tr  ^^^^^^^^^  -'"^  '"»^«' «» 

tLogameas  in  the  foregoiui,  claas  of  c.«.    !k  T»P""<"I'J«  >»  «M«ntially 

here  it  cannot  be  told  wSi/d«n  writinftT  "  T''''  ^''«' 
some  point  of  subsUutive  law  has  been  Z  ?       !*  Produced,  until 

mined,  it  immediately  indicates  th^^^letT'wtcL  Th"  '""'  "  *^^'"- 
evidence  applies.  Since  the  difficulty  ia  Si  a  \  *'^''  P""*"*  '"'«  «' 
the  subatantive  law  it  ia  notT.!  ^  ^  ^  '""^  "  determined  solely  by 
stances;  it  will  suf^ce  "e^! ^S  Jrh.^  "'"",  ""  ''''  ^"'-'■- 
««es  ofchief  difficulty  and  cCrotToct^n^r"  °'  *'^  '*"^^*^°"  ^"  ^''^ 

di/;ird^t:u\rzvcSrhr      *'^«  '^•^^•^  -*  or  the 

the  substantive  law  inXd  In  an  ;L^„^'^°"°^V°''  '^^P^"'^'  "P«" 
against  a  broker  for  falsely  repor  L  hi.  h.  i     \  '""P^"'  ^^  "  •=""«>•"«' 

dispatch  sentwould be  the'^oXKted*"SnV°  ^*''''  ^"""- '»»« 
giT.ph  company  by  an  addressee  {oVSI^'av         "  '"'*"°°  "«"'»'"  «  ^le- 

would  be  the  mLrial  o^eTwhS^^t 'a?^:r^^  ^^^'^  ^^'^'^^ 
offeror  in  which  the  acceptaij  o  ti^  Z  •  !?  ^"^  °^'''«  "«»'n«t  an 
depend  on  the  rule  in  foiS  m^  i!  "  "  ''''"^'  '*»«  ""'"tion  would 

the  offeror;  and  in  erta^o^he^J?  T'u*^u  °'  "'^'P'  «'  «<='=«?»«««=«  by 
patches  wo'uld  have  ^t  aiour^tr'  l^T""-  "''  *"-«  "^^'^^  <>•- 
by  most  Courts,  though  in  Z^yrvLj^C^TTT''  ""  '''='="'P»««J 
obscure.!  '  ™'*°8'  '*»«  ground*  for  decision  are  left 


'  /?»?.■  1887.  R.  R  Re„„    „  c      -. 


U.eor:g,ori);  1884.  W«t.S  Uniw.  T.  Co  " 


BM/.JI'  Hut.m«-her.  is?  id.  652.  657  sffi  E 
Co.  .-.Bopkin.  49  Ind.  883.  887  (d.m.sJ.  f^ 
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I  1237.  Smm:  (ft)  Frtatad  lUttar.  If  a  oontributor  ium  »  nugiuino  fur 
au  articl*  acceptod  but  not  paid  for,  the  manutcript  accepti>d  ia  the  du<  ii> 
roent  to  which  the  rule  applies.  It  a  person  whose  interview  has  U'lu 
published  in  a  newspaper  is  sued  for  libel,  the  words  uttered  are  the  tiling 
to  be  proved,  though  the  printed  words  would  equally  be  provable  if  thu 
printing  was  authorised  by  the  defendant.'  If  the  libel  was  charged  us  piiU 
lished  in  a  newspaper  or  other  printing  of  which  multiple  numbers  exi^ti.l, 
the  number  charged  would  in  theory  be  the  document  to  be  proved,*  tiiou^'h 
it  would  seem  (on  the  principle  of  §  1234,  ante),  that  the  production  of  nur 
other  number  printed  'rem  the  same  typesetting  would  satisfy  the  nilu^ 
In  this  connection,  there  may  also  be  involved  the  principles  of  |  1243,  pvst. 


T*m  HmU  4  I.  B.  Co.  v.  fltorkwell,  IIS  id. 
M,  102,  SO  X.  K.  650  (that  tvl*Rr«ii»  wen 
Mnt  bjr  •  conUyetor;  oral  tMtiniony  alluwcti, 
rine*  it  did  aot  appMr  that  lh«  talegraoM  men 
in  writing);  /a,;  \M»,  HiurJu  r.  QagKtrtr, 
74  U.  SSS,  Sgs,  9«  N.  W.  107  (wlMthtr  3«r«n<l- 
•ot  MDt  •  tai«KTsmi  cup;  nud*  at  tlw  ra- 
cairing  uflva,  adiaitMd,  th*  Mat  docnnMot  being 
•liown  lo«t)i  UH.i  ISSO,  8niitli  ».  Eaitoo,  M 
Md.  IS8,  145  (whettMr  a  contract  wae  mud*  by 
lalegnm ;  tli*  proiaieor'f  telegram  wnt  to  tM 
lalegraph  office,  held  the  original,  and  hare 
hald  aot  Hllt^ieiitly  aotheiitii-alad) ;  .}fnu.  i 
I8S5,  Nickeriou  v.  Splndall,  l«4   Ma«.  IS.  41 


E      ' 


N.  E.  107  (addrawee'i  diipatch  tbe  original, 
oaleei  a  rale  of  law  makea  wnder't  dinpatch 
Madiag);  Mim.i  ISM,  WiUon  *.  R.  Co.,  31 
Minn.  481,  IS  N.  W.  Ml  (to  prora  a  hiring  by 
telegraph,  the  di*patch  received  if  the  original ; 
on  proof  of  i;:,  lone,  oral  teetimony  of  ita  coo- 
tenu  ia  adniiaible) ;  l»»0,  Nichnl*  v.  Huwe.  43 
id.  181, 45  N.  Vr.  14  (contract  hy  telegram ;  pro- 
dnrtion  of  the  telegram  required) :  Miu. :  1859, 
Williame  v.  BriclieU,  37  Miu.  681.  686  (hir- 
ing by  telegram :  plaintiff  mnat  pnxlace  tlie 
dienatch  received);  N.  H.:  1889,  Kuwiey  r. 
Whipple,  48  N.  H.  487  (to  abow  that  J.  O.  had 
■eat  a  telegram  from  Montreal,  held,  the  ilie- 
patch  aa  htuided  for  tranimimion  in  Montreal 
wai  the  original) :  iV.  Y.:  188.3,  Oregon  8  Co. 
V.  CHia,  14  Abb.  N.  C.  388.  100  N.  Y.  446,  453, 
3  N.  K.  485  (contract  aaid  to  be  made  by  the 
defendant  aa  agent  for  the  plaintiff ;  the  "  orig- 
inal maaeaga  "  eaid  to  be  the  primary  eridaiice ; 
opinion  obfcnra) ;  5.  />.:  1899,  Weetem  Twine 
Co.  n.  Wright,  II  8.  D.  5il.  78  N.  W.  949  (con- 
tract of  warranty ;  received  diapatcb  from  prom- 
leor,  admitted  for  promiaee,  after  evidence  that 
telegraph  company  a  rnlai  reqnired  the  deetmc- 
tion  or  originals  after  eix  months);  1901, 
Diitad  V.  Bbanlilin,  IS  id.  507,  90  N.  W.  151 
(breach  of  contract;  nndee'i  copy  admitted, 
the  original  having  been  deetroyed  by  the  tele- 
graph company);  Tex.:  1887,  Prather  v.  Wil- 
Una,  68  Tex.  187,  4  8.  W.  959  (no  diacrimina- 
tion  made  on  thii  point);  U.  S.:  1894,  U.  8.  e. 
Dnnbar,  60  Fed.  75  (admiaaiona  of  contenta  of  a 
telegram,  received)  ;  1895,  Dnnbar  r.  U.  8.,  156 
U.  8.  189,  196  (telegram  received  by  B.  and  ad- 
mitted by  the  defendant  to  have  been  aent  by  him, 
received) ;  Vt. :  1856,  Dnrkee  v.  R.  Co.,  99  Vt. 
197,  140  (action  for  coaoiiiaioaa  (a  raiaing 


loaa  for  tha  defeadaat;  to  prove  tlie  ronirui'i, 
lelegrama  were  Involvad;  ReilAeid,  t'  .1  . 
"  It  depeada  apon  which  party  ie  re«|Miii<iMe 
for  the  tranamiauoB  iciMa  the  line,  ur  lu  othrr 
wurda  whoaa  agent  Iba  telegraph  ia  " ;  wIjitd 
the  received  dlsp>itch  !•  the  legally  mati-rial 
document,  it  mnat  ba  aeconnled  fur;  a  rrtnril.d 
copy  of  it  would  "ordinarily  "  be  prrferaMc  tn 
merr  racoUaction ;  and  the  maeaage  aa  liumli'd 
ia  by  the  aendcr  "  perhapa  "  might  alau  wrvi'  u 

a  copy ;  but  "  where  the  party  to  whom  tlii'  > 

munication  is  made  ia  to  take  the  risk  of  iriiiiH- 
imiseion,  tha  meaaaga  delivered  to  th«  oi^r.ntit 
ie  tha  original");  1877,  Htaie  v.  Il•>pklll^  .to 
id.  316,  Sia,  3.11  (to  show  knowledice  l>v  d,,,,- 
munication,  the  deiivere<l  form  of  a  t(!lci;r:iiii 
delivered  to  the  defendant  was  rareivcci ;  tu 

nve  the  contents  of  a  telegram  sent  !»  the 
indaot,  a  copy  of  the  delivered  furm'  »w 
received,  on  pruof  of  destrnvtioo  of  the  »«ijt 
original  by  the  telegraph  company) ;  tt'it  :  isTii, 
Saveland  i'.  Orera,  40  Wis.  431,  44(1  Icotiirut 
hy  telegram;  received  message  here  the  uriKi- 
nal.  under  the  law  of  contracU) ;  1881.  Wawliilt 
*.  N.  W.  TeL  Co.,  54  id.  140,  143,  II  .\.  W. 
419  (andaeided). 

For  nalhnlieatiaH  of  I'lrgmmi,  see  pmi,  )  a  I U. 

^  1814,  Adams *.  Keltr,  Ry.  4  M<>.  157  (likl; 
the  defendant  had  told  the  matter  tu  a  r('|«irti>r, 
who  had  taken  it  in  writing,  and  it  had  ili>-u 
been  published  by  a  newspaper,  whirh  wdk  tlie 
libel  charged;  held,  that  the  newspapor  scite- 
inent  mnit  ba  shown  t<>  be  the  same  lu  that 
which  the  defendant  made  to  the  repurtcr,  niid 
therefore  the  writing  became  an  original  tu  tie 
produced ;  here  tbe  words  as  printed  liiul  t.i  lie 
shown  to  be  authoriiad  by  tbe  defendant). 

■  1833,  Johnson  v.  Morgan,  7  A.  4  K  ^.13 
(libel  by  a  eoug;  the  particular  copv  whine 
publication  was  alleged  had  be<>n  lost;  ami  tliia 
showing  was  held  requisite  before  other  iniiiea 
could  M  resorted  to);  1847,  McGrath  i'.  t'nx, 
3  U.  C.  Q.  B.  331,  337  (Hobinaon,  C  J. :  '  Tlie 
plaintiff  [in  libel],  as  I  conceive,  mnat  he  limked 
upon  always  as  prosecuting  for  tbe  inquiry  aria- 
Ing  from  publishing  some  one  certain  liliel  to 
which  particular  act  of  publication  bis  caiitc  uf 
action  la  couflned  "). 

'  Thns  the  preceding  two  cases  wonlil  M-cm 
to  be  nnaoond.  Compare  the  caaee  cited  anU, 
11134. 
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Court.  juri.dicticn  over  b^th  Ic^H      ?'^"™  Wialotion  l.«,  given    J,/ 

tl"".  purpose  a  certified  copy  of  ,L'  ^°'T''''  »«  ^  P~ved   a„3  l^ 
diicinij  the  lettera  «,»,■•  u       '^        "'®   record  would  ...m  •  .  '*" 


.""t  tl;e  prub.te  on]y  U^&l'^  ""'•  •"«* 
pnibatP  i,  „u  „  than.  t™.  •""'•  ■"'*  "•• 
•«»<•'  tl,e  r..„rt.  of  a  pr.'.to  ?««'"'•  """'*'  "■• 
the  rec,.r.l  of  tVe  EcdaL?    i  ,^'  ''"'Py  "t 


prove  i(  to  whom  the  Fro!.i  " .'»  "qnimd  lo 


--."..  ..  a  copy  of  the  will  —•II  f"">«e: 
nnclw  the  ««l'of  the  Cooi  Th"^  »  '•""flcate 
h*«ns™i.tel  totheexecnZ  ?,"•  P"^,'""**  ''»• 
of  the  Eccle.,.,.t,cal  S  th..  ■'  "  "."'>■  ">*  »« 

■•■.K  the  entry  orth^ael'S'Th'  'T''  '■"'"""- 
P^I-hate  i,  only  ,  "' '^J  ^i  "■*  C>'Prt.  The 
""frmal  and  tWrefW  the  nrl      '  "!"  '■"  "'• 

tZ"*,'  "^''  K'''«""  Kffl^'i''^'•'""">• 
l»*6■  Lane  ».  Clark    t    ii      ,.'•  *   •■•*»'    187- 

Coiirt  an  to  RrantiL  .w":'  ?*'    '""-"fJ  of  the 

of  Probate  ConrtT«-t!e  owl*f '  *1*  '''"•'"^'• 
™p«e»  of  then,  are  roreiva  .K  U""''  "•"^'"" 
the  Ion  of  the  letterTof  I,h„-  *'""'"'  'howing 
HoBkini.  e.  Miller  9  n/.L"'""'™""");  18.10 

..a.  2  -^  Of ...  o,  p~^^^  saaa^S;^ 


•111  so  a  copy  of  th.  1,    .*  °J  "■«  Court,  . 
"f ».  pruUte  of  a  wiM  X^Ji'v,**''  ("  A  copy 


'&\,  Doe  1..  Mew  7  a   *  p  o,-.  '"*  <^""rt  ") ; 

"I'haDiemon.ndim  Ifthf  .„t"'*"  <"■«  *" 
«<;nitor  had  prov^  ?he  ..if  "I?*"'  'hat  the 

«••  r-iW.  (recori  of  i?Ml'lV«''- .»  Cai- 
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Ution  making  iU  public  ngiatration  an  additionailjr  neoeaaarjr  element  u( 
validity.  It  hat  already  been  aeen  that,  even  where  bjr  common-law  |)riii. 
ciplea  or  by  expreaa  atatute  the  deed'a  contenta  may  Iw  proved  by  the  n>){Utr)- 
or  a  copy  of  it,  atill  the  pruKent  rule  ia  alwaya  thought  of  aa  applying  to  t'lc 
deed  itaelf  and  its  production  ia  merely  excuaed  on  the  ground  that  it  ia  pruv- 
tically  unavailable,  by  reaaon  of  ita  proved  loaa  or  ita  poaaeaaion  by  aiioilRT 
or  tlie  inc«invenience  involved  in  re<iuiring  it  (ante,  $  1224).  Aa  t<>  uthir 
dcedw  of  tmiiRfer  than  (Government  land-){rant8,  it  in  generally  accepted  th.^t 
the  jhirtjf'i  dffd  of  ronre^nnet  ia  the  tonstitutive  document  (t.  t.  th>,  rij5ii:  il 
to  be  accounted  for),  and  that  the  otticial  register  ia  merely  a  copy  of  tlmt 
original,'  though  in  transfera  of  mining-right$  there  occur  certain  piirtml 
modilications  of  this  principle  *  and  the  Torrent  lyiitm  of  title-re^il ration 
may  involve  decided  alterations  of  this.* 

(2)  Rut  where  the  Oovemment  itself  makea  the  grant  of  land,  and  ii>>t 
merely  furnishes  an  office  for  regiatering  the  granta  of  private  porooim,  tin- 
question  arises  whether  the  constitutive  document  of  grant  (and  thunfort- 
the  document  to  be  produced  or  accounted  for)  is  the  Oovernmout's  own 
entry  or  record  of  the  grant,  or  ia  the  certificate,  patent,  ttttimonio,  exptiUnite, 
or  other  document  delivered  to  the  grantee  by  the  Oovemment  aa  Iuh  niiini- 
ment  of  title.  Herein  is  involved  a  question  of  property-law,  not  of  evi- 
dence. The  rule  of  evidence  ia  easily  applied,  as  aoon  as  the  questimi  of 
property-law  is  answered.  If  the  first  alternative  above  is  taken,  the  ori^jinal 
and  constitutive  document  being  the  Government  record,  not  removable  fnim 
official  custody,  it  may  be  proved  by  a  copy  therefrom  (atUe,  §  1218)  with- 
out regard  to  the  whereabouts  of  the  grantee's  certificate,  which  U  ■■  ns 
merely  a  copy  of  the  official  book.  If,  on  the  contrary,  the  latter  alternuuve 
above  is  taken,  the  grantee's  patent,  certificate,  or  other  document,  is  the 
original,  and  the  Oovemment  book  ia  merely  a  copy  of  it,  so  that  the  iiuces- 
aity  of  producing  or  accounting  for  the  grantee's  document  depends  upon  the 
rule  of  the  particular  jurisdiction  adopted  for  the  ordinary  case  of  a  reconled 
conveyance  (ante,  §  1225).  The  answer  to  this  question  of  property-law 
has  differed  in  different  jurisdictions,  and  it  would  be  witho'it  the  present 
purview  to  examine  the  reasons  for  this  variance  in  the  results.  It  is 
enough  to  note  that  there  are  three  different  classes  of  Government  <imn\» 
involved,  namely,  the  ordinary  land-grants  of  the  Federal  and  State  (Juvirn- 
ments  (having  several  sub-varieties —  "  patent,"  "  scrip,"  "  location,"  etc ),  the 
land-grants  of  the  Spanish  Government  (affecting  chiefly  titles  in  Lc>ui>iana, 


^  1836,  Ewiog,  C.  J.,  in  Fox  v.  I^mhran,  8 
N.  .1.  L.  275,  28U  <"  [The  rounMl]  MRimilatex  it 
to  n  commnn-liiw  recont,  iw  for  exninple  uf  a 
juclfrinent,  aad  liecause  iiui'h  a  record  woald  be 
eviileiice  he  argued  that  the  entry  in  queitiou 
waa  HO.  But  there  Ik  no  analogy.  The  com- 
mon-law record  ia  in  ibielf  the  original  and 
•iippoHei*  no  other  in  exintence.  The  record 
or  regixtry  of  a  deed  or  other  instrument  o{ 
writing  in  hut  a  copv  and  preoupposes  an  orig- 
inal").  Accord:  1886,  Brown  v.  Glifflth,  70  Cu. 
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U,  16;  aee  poti,  f  241)6,  where  the  :<iil>j..<'t  is 
treated  from  the  point  of  view  of  tlie  |r:irul  evi- 
dence rule. 

»  18J9,  McOarrity  i>.  Byineton,  12  Cal  4S6, 
430  (name  a*  next  caie);  I8t>0.  Atwood  i'  Krinx, 
17  id. .37,42  (rec.ird  of  transfer  of  miiiini;ri!!h'; 
held  an  oriKinal,  ax  xhowinK  cunipliaiiM'  with 
regulations,  out  secondary  to  the  diH'iim.'nt  and 
fact  of  transfer) ;  1864,  St.  John  v.  Kidil,  26  li 
363.  270,  trmhle  (same). 

*  See  the  statutes  cited  ante,  {  1225. 
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MiMouri,  and  TaMa\  an^  It.   •  I  iJSt 

•  BMldH   lb.  /„|L..l *""^' 


I»ii.l.«™  (,.J,  I  leVni    m      '"'t**'  ••'  fh« 


i: 


Hut«  or «.,  «uto  il* Jit^;"';."'  ••'•  i<'it«i 

llirrpnwf",^  I  lS^3^„M  ?i'**'     •'•h.Hit  fur- 
J  ..■im.,.„u^,hi, N«e  i?!l. ~''^  "'  UDdufflc 

"5.  for  ih.  tU  p«C LlT;  "•"•  •™°'"'»- 


"fh.  nutut   fUnSl   2.        "•"''  ""nonrl.  J 
.itl.,l.n.r,r."l„'?..'-»«»'^)  '•  "•■«  .he 


...;•,  r-"-^  iiwaiMi  to  i 

title,  l<M  merer/  triiieme.  r.f  "" 

»  PuI'lic  act,  ud  theilf/  •  •  •  ("'•  '»co^|)|, 

not  be  pro.lu«(S):  IM9  iT „  "^'^  ''"•""  <«n- 
'  Clarke,  IM  id  i^  „',"?:r'j„'!;^^'  "«-»«> 
(«me.  f.„  .  leer  of  Z' '  „**;  "«.  '«  »<>•  SM 
I   M.  laud-Mtent  or  •  ™«l«:i  „*";»'  »?•  3." 


"'Kv  «ll..w«|,  th,:„  K"    '""'"'■••,r''»mlM„| 
*  M.  Co.  ,..  ClnrklB    iTii    ..      '  •^"•"tnn  W 

«'«.;.  ou  ai.  1:Th  Lt^-  *■»»  '»'•»!-•..« 

•"lKin«l  there  iJuxXmn  J,"''''',''  "'  "'• 
Miiiler  the  .utiiii.  Li  ' '?'"'  «■••"  «*'!  ti.nv 

«orv.v»r,{e,„„,.,7^«««''»'>  ifmnt  ""  «'•  in 
•Wngthe«,i«i,„,i  /^'  '•  ''5»'  ""l^-il'ilitv  of 
•ho  ■•H«l..nl  need  n."  (.Vu"'"*;'  V'*"  '"  "•"'• 
(nine  k.  (ireirorr  .■  if„i?i  '•  "  "'•  ■'*<'".  »<» 
W«(i.|)|.rovi„glK;„  ■;•/''"  •  "«-«.47  id  a»4, 
In.i ...  ..  ' '1  .■" l"»ntl«t(on oiilv  •i.i.....    ^  • 


'-ir..;.;tm.r;™';;;t:»r'^'*''^""''''^ 

•*.»«».  C9  id.  MS   I  9  a«  I..     -'•    '•''•""th    I,. 

P««jnt,c.rtiaed  J,  'j^*  'uS..*«  "'•  '"•  »"•"'• 
without  mcouiiiina  f^^?"*'"?'''  "^''aUe, 

l«nd.i(||,.„  rrW»ter •.«!!;«"•  f  '"■•*   H'-   8 

mount  title) ;  (  irw/^"^"  '"  «"  •■•  l-W 

M«oV„d'r.::'„z' ",'  '^^v^  '^  'i 

"'piMof  p,„„^",^""'-«»  H«.  ♦«  (.•ertiHed 
;d>nitted)Tlg84.  S^lTiv„",  '^'.'•n«l  U».l...(H..e. 
'.   98,    14  So.  69a     e.r^  «"';'""••'»""■  •■•3  1,1, 


(like  Or.  Anoot.  C  S.'tivi'ai'.  ,<  r  '-'"•  i"" 
KI.94,  18879  (i-ertiflJl  „ ',' •ht^l""*''''  *""««■ 
«>;«  of  l.i,d.„ffloe  of  "he's^t  "«;"'•'  ?'  ■*• 
l>"«k.  or  of  niDcn  ai..i  .  • '  "'  *"'"«»  in 
(".order'.  eerX  c„„v  ' /li!"" '"'f  ■•   «  '»" 


I.    98       i'sTik """"•"  "• 

••    »e,    14  No.   69a    (e«rl»  k™_'  i " ••'"'• 

SWtiteeV  document  o"tL C"''  *f™""   "•• 


("■•order'.  eerX  Z:*';,"^™'-''''?) '  S  724 
jommiwoner  of  State /.„,!.  'T'°'<'e,l  deed  of 
>i»levr.  Woodruff  8  Ark  '",«  •"'"'*'*•  "^»' 
Mare  receivable)  •  1 899  lif  ""• ""  "'"tojp. 
'*»".p-land^)ffice,  re;,*'.!?."  "7  "/ l""^'''**"  in 

'"".'■  ««W«.  held  «™„,u5,  '?*  ^'""'I  "ffi. « 
therefrom  iu  .ho»i„Tt"tle)^  A"/J«  -lert.fl.ate 

»f  ma-le  in  pumu"™  of  !'","""  «'««•  iwued 
St.te,or„f*^thi,  S°«eL  „;!''*"'  "'  '.>}'  United 
tie  l,ol,le,  „,  «„j„M  of  ^.? T"'  «''■•'«'«>  that 

'"""lid  amendment^  „»,"'*""'  '  '"'  "'« 
Cfe/fory  ,.  Mcl'heLrn  r 'i  *.*"*''  '8»9. 
"'^(trant  of  Und  by  i  «  •  •'**•  *'*•  "* 
forming  pan  „,  ,^;  Zerf.-.«  """'.  So^ernor, 

-' '^''"«.  I.  the :,?»:?  r^fc;- 


rnhi;^7»,?r;^riori['7'«™"''''"^^^^^ 

?«   "here  it  i.,-^:S^re"t?    18  *'  t  ■"""" 

(h.<m«„e,d  plat  «i»ei  io  Vf^  *?  'f  ^^'  3*5 
a-  ««aiii,t  P„  ce^tTd  c^v?^  ''«'■- original. 
Ln»-»  1897,1  1.199  /i„™P-y''   "oi^ni:   f  vil 

land.Iea..;,' X'/eonCaZ:'/'"^  «"•»'  »' 
went  land  or  real  eet^i  ft "^n  '  »V  •Jovern- 
»«'v  to  p««l„,e  .he3;  'JJ.^'  ""«  be  iiece.- 
or  coDvevnm-e,"  but  a  oeniflTi  '  ''^™"'-  '«•"" 
hand  ami  „«,  .i  „al  of  .?.  m'^"''^  ""''""  "" 

C-  P.  f  I925>     ///        '   ?."*•'     like  ("al    C 
I  in  /  ?    J  "' ■   lllinoii;  Key    St    m-, 

»  oner.,  provable    ,^  en  r?"  ''  7""'  '-"""nio- 

bv  certified  copy  under  oiwii.i  ^™^  P'o'ablo 
oJ  c»mmi«l„ner,) .  e  ,0  «'^','?2'  "'  ""'retarv 
89)  (on  affldavi?Vv  p.^;*  *' i^';  '?'»■  M«> 
required  U.  8  oatentW  '  "**"'  "'at  ■'  the 
the  title  to  tlie7an3e"irr"?-  *"  ^V«'n.ing 

oTCh^rf^uils-r^--!"--^^^^ 

.^^beato^hUkuL-Kirld-trunt't^t 


:l' 


■Its 


»-'i 
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[Chap.  XXXIX 


§  1240.    Bame:  (e)  Tax-ltou,  BaUoto,  Notarial  Aota,  and  Sundrr  Doonmentt. 
Similar  questions,  depending  wholly  on  some  principle  in  another  branch  .  f 


tontionally  deatrove<l,  or  lout,  or  in  any  manner 
dUpoiwil  of  for  tlie   purputo  uf   iiitrinlucing  a 
ro|ijr  thereof  in  pliu'eof  the  oriv  .ml,"  and  if  the 
ori^innl  hns  liecn  recnriled  with  the  county  re- 
corder, then  the  record  or  recorder's  certifleii 
conv  is  adiniiwil>h<)  ;   c.  51,   §   SO  (U.  8.  land- 
offlco  register'n  certiflcate  of  entry  on  purcliniie 
of  any  tract  of  laud  in  liia  dintrict,  adniiwihlp)  ; 
{  31    (liHid-patent   to  lie  pnraninnut  title  than 
regimer'ii  rertithale)  ;   §  fi  (where  State  land 
hax  been  sold  and  (iovernor'M  patent  imuud,  and 
"  iiaid  patent  haM  been  or  iihall  piiriKirt  to  lie 
rei-oriled"  in  the  county  •'and  aaid  patent  Khali 
be  lout,  or  out  of  the  power  of  the  party  desiring 
to  UM-  the  aaiiic  to  produce  in  eviilence,"  re- 
corder's certified  copy   is  ailmis^ihle  to  prove 
issuance  and  contents  of  patent;  rnle  to  apply 
to  IT.  S.  land  patents  and  certain  canal  deeds)  j 
$  a.'l  (ccrtiftcil  copy  by  custodian  of  "  Inxik  and 
entries"  of    sale  of 'State   bnds,  admissible; 
certilii'ttte  of  purchase  or  issuance  of  patent 
aclmissiblo,  but  patent  is  to  lie  paramount  title; 
cusiodiiin'scertiHcd  copy  of  "  IsKiks  ami  entries  " 
of  sides  of  swamp  and  overfloweil   lauds,  ail- 
niissilile ;  officer's  certiflcate  of  sale  or  entry 
tlicrenf  and  execution  of  deed  therefor,  atlmis- 
silile  in  place  of  deed,  "  if  the  original  deed  he 
lost,  or  it   be  out  of  the  power  of  the   party 
wishinj;  to  use  the  same  to  produce  it  in  evt- 
deuce,  and  such  original  deed  has  never  lieen 
recorded";  and  whenever  both  the  deed  is  lo.st, 
etc.,  ami  the  books  of  sale,  etc.,  "  have.il.so  lieen 
lost  or  ilestMved,"  and  a  proper  return  of  such 
sales  has  been  made  to  the  amlitor  of  pnblic 
accounts,  the  auditor's  ceriilied  copy  under  utfi- 
cial  ."eal  of  such  return  is  .tdmi.isibic)  ;  c.  122, 
$  26.1   (reconled   .State  patent  for  school  lands, 
provable  liv  certified  copy) ;  §  266  ("  duplicate 
copies "  of  such  certificates  of    purchase  and 
patents,  obtained  after  affiditvit  of  "  loss  or  de- 
struciiou  of  the  originals."  admi.isible);    1844, 
Graves   c.  Bruen,  6  111.   167.  172  (an  auditor's 
patent  to  public  land;  coiiv  from  the  record  iu 
ca.se  of  loss  not  receivaliie ;  duplicate   patent 
necessary) ;  \<<^i,  Lane  r-.  Itomuielinann,  17  iil. 
95  (land-patent;  original  need  not  lie  produced 
because  a  pnblic  record) ;  1861,  I.«e  ».  (Jettv,  26 
id.  76.  SO  (lamUilBcc  reconl  or  reconled  pa|ier; 
roviilile    by    oxemplificatiou) ;    I8B8,    Huls   v. 
unlin,   47   id.  .396,  ."37  (patent  lost;  certiflcd 
copies  of  the  land-otKce  hisiks  of  entry,  admis- 
sible) ;  18M.  Wilcox  r..rack.son,  109  id.'261,  2fi,'i, 
("h.ilfbreed  scrip"  and  Iwatioiisumleril);  1886, 
tiormley  v.  I'tlie,  116  id.  6«.'t,  649,  7  N.  K.  73 ; 
laiicl-oliice  records  proved  bv  exemplified  copy) ; 
'«.//.<«,; .-  Uev.  St.  1897,  §§  47.^.  477,  481  (recorils 
of  IT.  S.  land  otHce  or  office  fur  sale  of  Canal  <ir 
.Michigan    Mail    lanils,    provable    by    certified 
copies  bv  keeper  or  State  Secretary  or  auditor) ; 
J  482  (St-ate  or  Federal  patents  of'Indiana  land, 
and  record  thereof,  ami  certified  copies,  admis- 
sible) ;  18.38,  Smith  v.  Mosier,  5  Blackf.  51,  53 
(IT.  S.  landofllce  patents;  original  must  be  ac- 
counted for;  afildavit  filed  in  local  land-office, 
not  being  removable,  copy  admissible) ;    1842, 
Rawlejr  u.  Doe,  6  id.  143  (flnit  point  of  preced- 


&' 


y, 
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ing  case  followed);  1847,  Stephenson  v.  Doe,  8 
id.  508,  512  (same;  but  doubting  for  the  en... 
of  a  non-patentee  offering  the  recorded  cnio  | 
town:   Code  1897,  |  463,'«  (IT.  8.  landimt.iits 
recorded  in  county,  provable  by  recorder's  ci.- 
tiflcil  copy) ;  I8.M,  Stone  i'.  Mc.Mahan,  4  (irci'in. 
72  (lanil-offiee  receiver's  duplicate  re<'eipt  i.s  ,\u 
original   under  the   statute) ;    18.^8,   (.'nrtit    .. 
Hunting,  6  la.  S.36  (recorded  land-patent ;  urii;- 
inal  miuired) ;  1880,  Chicago,  11.  &  Q.  K.  (',>  ,. 
Lewis,  53  id.  101,   107,  4  N.  W.  842  (cerlilic.l 
copies  of  land-office  selections,  admitted) ;  A,/»- 
«ii».-  (!en.  St.  1897,  c.  97,  §  9  (certified  copv.  I,v 
register  or  rece  ver  having  custody,  of  papcn 
lawfully  deposited  with  IT.  8.  land-office  in  I  lie 
State  and  of  official  communication  thereto  (mm 
anpr   Keder.U   ilepflrtment,  admissible   like.  il,,. 
original);   $  13  (certified  copies  under  ntli.  i;d 
seal  by  register  of  deeds  of  IT.  S.  land-p:it(  nis 
recorded    in    county,  admissible) ;    I.onis„iiin  ■ 
Key.  L.  1897,  §  1445  (recorded  land  patent  „r 
register's   certifiuate,   or  receiver's  receipt,  liy 
officers  of  t.ionisiana  or  of  general  Covernniinf, 
provable  by  recorder's  certified  copy  ;  proi  iclfd 
the  party  "  make  affidavit  tliat  tbe'origin.il  ..[ 
such  patent  or  certificate  is  not  in  his  possc«>i..n 
or  under  his  control,"  and  opponent  may  disputi: 
genuineness);   1823,  Roman  v.  Smith,' I   Mart. 
N.  a.  473  (whether  the  Spanish  Governor's  il.rr, ,„ 
or  his  grant  was  an  original  delivered  to  the 
grantee,  or  whether  the  official  record  of  ii  w!m 
the  original) ;  IMS,  Montreuil  v.  I'ierre,  It  Ul 
356.  371  (Spanish  notary's  original,  register.  »uil 
tnmlailo,  examined);  1836,  Vidal  v.  Duplaiiticr, 
ib.  525  (Spanish  teitim<min) ;  1841,  Lavergiie  r. 
Klkius,  17  id.  220  (Spanish  land-grant) ;  18.19, 
Iteauvais  v.  Wall,  14  ha.  An.  199  (title-dieds 
filed  in  land-office;    production  not  re(|iiin'cl); 
Afnri/land :  I'nb.  Gen.  t...  1 888,  Art.  35,  §  M  i  Iiiiiil- 
office  commissioner's  certified  copy  undir  >i>,il 
of  any    patent,   certificate,  entry  'in   bouk  cle- 
positeil.  or  pa|ier  fileil.  admissible) ;  §  5.3  (same 
for    certificate    in    land-office  with    siirviMir's 
notes,  etc. ;  admissible  "  as  if  it  were  the  iirig- 
inul  paper  and  pnived  to  be"  in  the  .sur\i  >.ira 
writing  and  the  snr>-eyor  proved  dead);  M.rh,- 
gam  I  omp.  F.,    1897,  §  8984  (land-patent  pr.iv- 
able    by   certified    copy  of    recorcl) ;    §   10l:i7 
(documents,  etc.,  filed  or  recorded  in  IT.  S  Inn.l- 
office   in    Michigan,   provable  by  register's  cir 
receiver's  certified  copy) ;  §  1270  (same  for  Sec- 
retary of  State's  certified  copy  nmler  scul  df 
Fe<ler.al  approval  of  land  selections) :  §  1177 
(same  for  his  copy  of  land-patents  for  iiiierii.il 
improvements) ;  1856,  Lacev  ».  Davis,  4  .Mi.Ti. 
140,  150  (certified   copy  of' IT.  S.  landpalint, 
revived  where  the  original  was  lost);   I^Tli, 
Brailley  i>.  Silsbee.  33  id.  328  (landpatcnis  k- 
corded  in  office  of  Secretary  of  State :  orif;iii.il 
reipiired,  because  not  auth'orized  to  l.e  »h  re- 
cordc<l) ;  MinnrMa:  Qen.  St.  1894, 1."'!!;.'!  il.mil- 
office  record  of  patents,  etc.,  or  certifi  d  c(i|ir, 
iidmissible) ;  {  5753  (receipt  or  certili.   tc  oi  rejr- 
ister  or  receiver  of  any  IT.  S.  laiiil    .i  -e  .is  to 
entry,  purchase,  or  looition,  to  be  e>iilence  o( 
title) ;  }  5754  (certificate  of  regiiter  or  raceivi. 
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the  law,  are  to  be  noticed  in  varions  <1" 

taa,  list  or  assessnunt-roll as  drawn  ui,  bT'  t'"'     ^"^  """P^'^'  ^•"^t'"^'"  the 

»wn  up  by . .   assessor  or  as  placed  in  the  Lands 

iif  nnv  IT    H    Ian.l..ai__ f^\  •       ... 


of  «nv  I,   S  Ian.|.oUire  within  thi.  Stote  a    • 
.Mirv  uuiler  l...nime.«l.  eU'.,  la»,,  to  l« V'  ,;:, 

.«tH,,t,  „f  laml  i„  thi.  State,  or  ,lSni;.a,Jf,    .;; 
L.  ^.  ge.,«ul    .u,.|.„fli,„,   record.  I         cou, 
ro,.,trv  of  ,le6,l,    provaMc  Uy  re,or,    „r  „"„? 

ir.iit>),    §  4,58  («urvt.y.plat»,  provafcle   hJ 
III1..I  copy  l,v  rcir miiT  nf  L....  ..L.     ,  "'?. .''/ 


I- 


of 


cer.,.i...l  copy  l.v  regintcr  of  Coft'")      1//„' 

:.  S.,  o   luul  i„  ,|,i,  state.  «r.S:.'iw;      S  '  ^ 
(vopi.n  from  |.,Kiki<  of  l....,i_..,..:...  ..,"''•  »  ''»* 


indiviilnal 

'lei.troye.ll,v,„.,ldent"l    V)i/  *        '  ["      '""  "' 

•how  a  .ale   i,  In' ,f '.'"',  ?'•'',  '"'"'"'  "f  "«ice 
JKHinHt  all  i;urth'eM.i.r'  ?':;;!.'?.. .';•».  P"'?."' 


(.opi..-fro,„ i.oou^f-,;::;^;;;^.';'^'; f '-m  .how » «o;:"i;";Zf'""„ir,  '"'"'<»■  "f"«ic, 

.,«,■,..«  or^.„trv) :  IMS';  Iw  ...'iV^f    i'r""''  ^•'"-     n.«..i..a.iou  ilu^e  S  ^^  ?"1  "'"""'">  .'"m- 


: ,' >-"""o.    certine.1  bv  tlie  ofli.i.r  h«v 

JiisM.  756,  T«7    la.,d.,ffi  .7^.  .„iL,^'"''''  '  ."."»•;      of  f.  8.  Cove    ,me^t    '  Im  .  ?n ' ,""/;  '''^^P»""«'"t 


wiai,,;.i.i:"3iaa«rVa:s,  "':!''"''»?'■  '••  ''"'v'^..;^,'3; "' -»i«"'  .rans..ripr;;i 

l.Miv,.eii    the   oriiri„„i    ,.„...•«.'.■  '^  '^"-    '    (as 


.~.heoH^i..;r;s.^;^f^-.;,'- 

pi.Mii-  land  and  a  certifip<|  coi.v  ..t  .1      i     ■" 

E!r7;e:d'::/tsST'?'r 

e«rtl„,ii,ike  .„fl-„~~  ......  ."^?  '"f  '^•'*  Ma'IriU 


aid..  I,y  |,i,  oortiHcd  conv.Ps  ",?'",''«".  Pf"V- 


recrded  in    he    .tnd'o  i''  ^'V:'    "?  •''^•'"'"  <'°ly 
I'ro,*r  conn  r  pro  a^^';,;'':"^''  ".'■'  '■'  thj 

of  a  .iM.ri,.  „a„,.  ,„^.,J.    '  "'.^'r"''  "ftiilav.t 


wi.l.  nronier  of   l.„„L.!'".!  '»«f»",'-.'le(Hwitod      related  d.K^m,e*,s '     844  'i!'"-  L  '"■""'<»"''  "ud 

l)»llan.  56y  (|,.a.li;,p  eal;)'"'!*]/- »"*?'*"''' 
I'Trv.  3   lex   390   •tni     «     1        '  """.'on  v. 

;-«.'-  -.  Sat"  aI,;.  '/..f /,8''3Yi''  It^]- 

llerndon  ...  Ca.i.,no.  it.,  .li-,  332    l«5i    i'.  '?',- 
«':.»'<.re«.  ih.  348  (lead,.,,;  :.'  1,  .'  .'"'•. f?«''«l 


re«is..r-,  eer!ifl;!;i7;t^  .?.%"■')»"''."• ''':'^»'''«. ''.V 


ari'liive.  of  French   or '  ^.l-  i  *.""'"  """«'"'     «'  IVrez   ih  Nl«  111  r    ''-■ '^"^  •  '"'.  I'aacbal 
"^■.>r.U.r,  provalde  ' ^^'^S  *'..*'  V^', ':,•'•"»      'I"'*"  -.  B..rtle',M.  '«i''';'^'':«.f.r]..:.  >«52. 


r-aMe    .,v  eeitified-fo.   T  1'  rS^A't?™' 
J'rt-H -op'  •  Srigi,^',.^";"*':''   P^^-'I'-V 

Si  1.1..  ''^^  '•  '^'''raitii :  ConiD  .St  luou 
S  411.1  uertflc.iteii  luu^nt.  1.  /'.,  '"**• 
oIBi*.  locall V   recTi'r,  fl        ■  *'r,'  "'  ^-  ^-  '"'"i- 

cau.,tv  clerk  ■«  r„„v  „}  ™- '■  *  *'"  ™™e  '"' 
(»niiic«.t;  SX^^'iri"'!'  S.»««» 


ii«.*n ..  B„„ieVtr9ii%  i^i^'i^.-jr' i '«f2. 

2B8;      «:6.  Il"l?o  ,.',1      ^""'*•*■•**  ''I-  2*8. 
1877.  S.«,;  ,..-Car,l  na.i   4- "I-  -t-^n''''  •■'5'  " 

'••  Mumme.  66  i.l    afis    1-  w    it''      '"•  '^^y 

I'et.  233,  241  (ej:e>i..,lifi  ...  ""*,'•  "  .nn,  5 
State  ^l  o  la„,  Zen  th"  ""''"  l'*"'«'* 
n.itte,l;  .fob.. on  I '.ff  '""*  "'""''"li,  ad- 
§  1224):  lias  US  V  pl',*""  1""""'""  <"<"< 
84  (certified  .         r    ■     ^"'''^''"a..,  7  id  51    ;8 

1487  «  "~  ^  ">"W,  Minor  V.  TUlotaon,  ib. 


f  1240 


DOCUMEXTARY  ORIGINALS. 


[Chap.  XXXIX 


of  the  collector,  is  the  original  to  be  proved,  depends  on  the  theory  of  tax- 
Jaw.  Whether  the  ballots  cast  at  an  election,  or  the  certificate  of  the  elec 
tion-officers,  is  to  bo  regarded  as  the  proper  object  of  proof  in  establishi,,,- 
the  result  of  an  election,  involves  the  theory  of  election-law."  The  tradP 
t.onal  doctrine  of  notarial  acts  is  that  the  notary's  book-entry  is  the  ori-i,,,! 
aut,  and  that  hence  the  protest-copy  first  sent  need  not  be  produced.^'  In 

99  (lanit-|.'rant  in  Lonisiana;  (irant  to  patentee 

the  uri|;in.'U  to  b«  accounted  for) ;  1840,  11.  S  v 

Wiggins,  1 4  id.  3.'i4,  34S  (certifled  copy  of  Span- 

mh    land-grant    in    Florida,    received    without 

accounting  for   the  original);    1858,    U.   S    f 

Sutter.  21   How.  170,  174  (.Mexican  land-grant 

in  California  j  official  record  apparentlr  treated 

as  a  copy;  opinion  olMcare) :    I8«0,  IJ.   8.  v 

(Mtro.  24  id.  346,  349   ('When  therefore  a 

party  claims  title  to  liindii  in  California  under  a 

Mexican  grant,  the  general   rule  is  that  the 

grant  must  be  found  in  the  proper  office  among 

the  public  archives;  this  is  the  highest  and  best 

evidence  " ;  and  accordinglv  the  existence  and 

loss  of    this  public    record    must    be    shown: 

^l7LT^  documentary  evidence,  produced  by  a  -  ibsb,    rusch  c.  Brady    -    Ariz   -     v. 

^ui™2nt)'''™9o''2  ■S.^LaTTr'"';  "n  ""'     ^'^^  '"«  <''™'  te^timonTlJo^'content    ofl.ll,, 
equivalent)     1902,  Carr  Land  &  L   S   Co.  v.      not  produced,  not  admfssihle);  1866,  Whe 
u.  ».,  S5  L.  l>.  A.  433.  118  Ked.  821   (a.  twu-t      H„^iA^U  ot  i_j   mi    .,«•  ,■.'.■.'  "  "■■"  '■ 


original,  as  against  the  collector's  transcriiiti  • 
18S4.  Standard  oil  Co.  v.  Bretz,  98  Iml  Vji' 
2.3i  (tax list  duplicate;  "each  of  the  li»u",,.u 
all  the  force  and  effect  of  an  original  instri. 
ment  );  1886,  CUyton  v.  Rhem,  67  Tpx  ;■' 
2  8  W.  4S  (a^■essmen^roll) ;  188S,  Uattin  7 
Woods,  27  W.  Va.  58,  63,  72  (official  li„t  „f 
lands  redeemed  from  tax-sales;  tax-reccii,', 
not  held  originals;  Johnson,  P.,  diss)  l'',,r 
the  admissibility  of  the  matsttn-'g  lm,kg  we 
pot,  §  1640.  tor  testimony  to  the  fact  'uf  „n 
entry  m  such  books,  see  vuit,  §  1244. 

Compare  the  statutes  allowing  miljinl  nml,, 
Umat.J  1680),  and  the  parol  evidence  rnlc  (;'»(, 

*  1898.    Pusch  e.  Brady,  —    Ariz.  —  ,  5.1 


y.  8.,  55  C.  C.  A.  433,  118  Ked.  S^riaTi^'t 
book  prepared  by  the  commissioner  of  the  gen- 
eral laud  office  to  replace  the  burned  local  rec- 
ords, and  proved  by  the  local  re-ister  to  be 
nseil  as  such,  is  not  a  copy  which  mnst  be  certi- 
fled by  the  commissioner  under  U .  S.  Rev.  St 


r  L ',     .     -«."■'■"•".«/,    ,ouu,   »f  Ileal   r. 

Ragsdale,  27  Ind.  191,  205  (ballot  must  t«  pr.w 
duced,  if  it  is  in  existence  and  can  be  ideniifle.l  • 
otherwise,  the  voter  may  be  asked  for  whom  he 
voted ;  "  we  are  aware  that  this  conrse  of  ex- 
amination would  most  probably  be  of  but  little 

kto^«.''2U»,^S^rA/l!f.,I      :J:.!LV..f"'f??J"V,J'  -?"W    be  the  pro;,'; 


Tapsoott,  2  Wash.  276  (attested  copy  of  land- 
patent    recorded    in   Couutv   Court,  "admitteil, 
Without    production   of  land  register   or  other 
books,  here  the  date  being  old  and  possession 
having  followed ;  Lyons,  J  .diss.) ;  Wushinnton- 
1860.  Ward  v.  .Vfoorey,  1  Wash.  Terr.  n.  ».  104 
(laud-office  papers,  proved  by  certified  copies) ; 
Wifconsin:  Swts.  1898,  §  41SI  (anv  record,  etc.. 
of  purchase  or  entry  of  laud  in  tJ.  S.  general' 
land-office  or  land-office  located  in  this  State, 
provable  by  certified  copy  by  secretary  of  the 
interior,  commissioner  of  the  general  la'nd-offlce, 
or  register  of  the  land-office  "respectively,  hav- 
ing the  custody  thereof") ;  §  4151  o  (certifled 
copy  of  document,  etc.,  lawfully  kept  in  office 
of  commissioners  of  public  lands  in  this  State 
admissible);   §  4152  (lists  of  land  certifled  as 
conveyed  to  the  State  by  the  I'resident,  the  head 
of  any  dejiartment  of  the  U.  S.  (ioveriiment.  the 
coiumKsioner  of  the  general  land-offire,  or  "any 
other  officer  of  the  CJovernment,"  admissible) ; 
S  4165  (receiver's  certificate   of    purchase    of 
public  lands,  and  official  certificate  of  entry. 


—    -r-- — ■-    "J    •MO   proper 

course  of  examination,  as  being  in  conformity 
with  the  strict  rules  of  evidence")-  I8;«  l:ev 
nolds  r.  State,  61  id.  392,  416,  424  (wheii  t,n- 
served  according  to  law,  production  rc(|uir<il; 
certificate  of  canvassers  is  not  sufficient,  nnr 
oral  testimony  of  voters,  as  a  sulistitute)  •  l.x'ii 
Crabb  ».  Orth,  133  id.  11,  32  N.  E.  711  (tluit 
the  witness,  a  minor,  voted  for  A ;  proilm  tiou 
of  ballots  unnecessary);  1880,  Warnn  ,■ 
McDonald,  32  La.  An.  987,  990;  18tW,  .sinjis 
V.  Reese,  19  Oh.  St  306,  319  (testim.m,  l,v 
candidate  and  others  that  by  counting  l«ll,its 
he  had  found  errors  in  the  returns ;  ballots  p,,||. 
book,  and  tally-sheet,  required  to  be  prodmivi). 
For  the  questions  whether  the  results  shown  i,v 
the  ballots  are  to  override  the  official  nnmisi!, 
or  whether  the  official  canvass  mav  he  dismitd 
by  testimony  of  other  persons,  see  /i„s/,  §S  I'tSl, 
2452.  For  the  ouestion  whether  a  roirr  im'ii 
testiffi  orally  to  his  vote,  in  spite  of  the  iiarj 
evidence  rule,  see  pntt,  §  2452. 

•  1851,  Ueralopulo  11.  Wieler,  10  V..  B.  fi!M), 
712  ("the  general  rule  with  respeet  to  notariai 

inaf.Plltnonta     *kaf   a    jlnnlln—*.. 1.    .  ...    « 


etc    hv  «n»  ~^\.f..        „    •  .    "   .V,''  ."*  '    '"•  Rene™  "I'e  with  respect  to  w 

sho;,  ^tle)'  ^^Jo™L    JfHtlTion  ""n*"**  *?  instruments,  that  a  duplicate  maiie  out  from  ,|,e 

(ifTi-i      -'•«."     V^    ''^"-  ■*'"•  "    ^®'  S  3  oriKinat  — or  protocol  — in  the  notarial  h,«,k  is 

(if  the  certificate  of  purchase  or  navment  bv  enin,»I«nt  »„.„  „ri„!...il"it.. "?...,     .^•  " 


(if  the  certificate  of  purchase  or  payment  by 
•ny  land-offitt-  receiver  be  "  lost  or  destroyed  or 
beyond  the  reach  of  the  holder,  secondary  evi- 
dence of  its  contents  is  proof  of  title  to  the'lands 
therein  described,  etjuivalent  to  a  patent  agaiust 
all,  except  the  United  States  or  a  holder  of  a 
patent  from  the  United  States"). 

'  !^ce  the  following  examples:  1836,  Comanv. 
State,  4  Blackf.  241,  243  (assessment-roll  is  the 
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equivalent  to  an  original  made  out  at  tlic  time 
of  the  entry  in  the  book";  here  adinittinj,'  a 
duplicate  protest  made  after  trial  hoj,'iiii,  in- 
stead of  requiring  secondary  eviilenee  uf  the 
one  sent  abroad  at  the  time) ;  1851,  Phillips  p. 
Poindexter,  18  Ala.  579,  582  (original  prote-t  is 
the  entry  in  notary's  book,  which  is  an  otiiiial 
book,  and  therefore  a  copv  of  this  mav  lie  re- 
ceived without  accounting  for  the  protest  issued 
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these,  and  in  similar  cases  denenHin™  «„  . 

luent  of  law.*  no  question  ofl^^ZZZVZ''''  f  """'"  ^-P"'" 
of  evidence  is  simple  enough  when  th^^i,  ^  "^Z'*'"'''""  °^  "'« '"le 
decided.  ^     "^"^^  ^^^  ^''ler  principle  of  law  has  been 

§  1241.    (4)  Reoorda,  Aoooiuita   .».  . 

P«ol  Bvld«o,  Rule.  By  thrm^in.?.!  ■•,^'"""^«  M.morli.  under  th. 
(post.  §  2425).  a  particula  wifZ  tool  "''7^"°  "'  ^"^'"^  E-*^-- 
the  exclusive  repository  of  a  trs^ftiorsul^^^^^^^^  circumstances 

reuden,.g  them  legally  immaterial.     It  foC  /hf.  "  '""'"'«''  ^°'» 

action  this  integrated  document  or  exclu^vr^  m  proving  the  trans- 

only  one.  to  be  produced  or  accounted  fl/th  1""  ' ''  "''  °"'''  '""^  "'" 
suflice.  Here,  again,  as  in  the  two  nlp  7 '  P'°^"'=t'°°  "^  no  other  will 
there  is  no  controversy  abou  the  presentTuK''  1  ™  <§§  ^^^^^  ^236). 
to  whatever  document  is  declared  ifvT  1 1  °^  evidence;  the  rule  applies 
rial  to  the  issue,  and  when  the  i^Ln.  '"f  ^^f  ^«  '^^  t»  be  the  one  mate- 
ment  is  the  sole  mateVS  one  a„d  tlaror  '"''"^  '''''  '  '^'^''^  d-- 

production  plainly  applies  to  the  f^Ler  Thu?.h"  T"'^^'  *'^«  '"'«  °' 
of  the  Parol  Evident^  rule  not  nfTj,:  '  '•'^P'^Wem  involved  is  one 

chiefly  in  two  sorts  of  if^a)  T^e  laTs^lt"^^^  ^'^  •^"^^"°°  ""- 
ie.  makes  a    ertain  writinLr  fL  i    T  sometimes  requires  integration 

ative  type  of  this  olZl:\:^]SST:Z^''te  '''?'''  ''^-^^^^ 
whether,  for  example,  a  clerk's  dUe  Wk",  Ik  ^''^  T''"°"  '^'''  «"«^« 
duced  instead  of  the  judgment-brok  or  wt  "'"'^"^  """^  "^^  ^'^  P'«- 

ord  in  the  same  sense  ■  ^rByach?J  7  '"  °"^''^"^  ^"'  '«  *'»«  'ec- 
«>.  the  transaction  may  be  enfb^ld  '^^  '  '°  .">»«g™tion  may  occur, 
exclusion  of  all  others  f  and  then  Tn  ^oyiT^!^  """""  '"^•°°™^-  *°  ^^e 
must  be  produced,  but  the  latter  Inot^r"^  '''  transaction,  the  former 

W  "W^w^rer  <A«  purpose  is  to  establish  its  Terms." 

§  1242.    General  Principle :  Pact.  .h/„.»      « 

provable  without  Produo^n.     ATC  f    ",''°''""r  •*"•"'  *^'"  **»  '•"»- 

(1)  The  fundamental  notion  of  the  rule  re 


g-'riresB^V.'^'^U  '"•"■  M<=F"Iand  v.  Pico 

In  A,»„„am,,  for  .a/«,  the  notary's  record 

«o.arvW,.py  of  hi,  recoriof  .„'.?U'^("X' 
...duphcata  original;  con^pare  the"4^,^^ 

■  *  '?,-■*•  Salte  V.  Thomas,  3  B.  &  P   isa  /t„ 
27  S  K  638  ?th.    K*-*"*'^'''''''''  *0  »•  C.  218, 
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F"  law  req„friuK\'^'Lo^'7'|™X'r''"«  = 
itaelf  ii  the  oriitniaJ)  •  18SR  <^i      '  '•"»  '"^^OM 

i.^  that  o^atl  Evlden'ce'or  SfZt,  aJt^" 
proved  in  nSr^.^'^:  ^TJ^'  »°  «- 


lb 

In: 


■f*i 
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qumng  production  is  that  in  wriUngs  the  smallest  variation  in  words  mav 
be  of  importance,  and  that  such  errors  in  regard  to  words  and  phrases  ur!^ 
more  hkely  to  occur  than  errors  in  regard  to  other  features  of  a  physi.  ,1 
thmg  (ante.  §  1181).  Thus  the  rule  applies  only  to  the  terms  of  the  ZLn 
and  not  to  any  other  /acts  about  the  document.  In  other  words,  the  rule 
applies  to  exclude  testimony  designed  to  establish  the  terms  of  the  docu 
ment,and  requires  the  document's  production  instead,  but  does  not  ap„lv 
to  exclude  testimony  which  concerns  the  document  without  aiming  to  estal- 

1828,  SlilU,  J  in  Lamb  v.  Afoberlf,  8  T.  B.  Monr.  179  (allowing  proof  of  the  fact  „f 
purcha«,  of  a  note,  without  production);  "  We  cannot  agree  .  .  .  that  the  prJucZ.  " 
the  note  waa  nece.«ary  It  could  only  be  held  neoesBaryby  not  attending  tot  "li', 
t.on  between  proving  the  exi.tence  and  content,  of  a  note  and  the  «.le  of  a  note.  O  1 
former,  the  note  is  the  better  evidence;  but  of  the  latter  the  note  furnUht  no  .  ? 
dence.     .  .  The  existence  of  a  note  b  a.  certainly   perceived  by  the  .en««  or  ackno«  " 

urged  that  before  the  acknowledgments  of  a  sale  of  any  other  article  could  be  glZ  i! 

.latirr    n  '      '?  T"  r*"*  "^  P"^"""*  '"  «°"''  •"»'''«'  "■"'  ««»  Court  m1«.  \ 
that  It  reilly  existed,  as  that  a  note  thus  sold  should  be  produced  " 

1839.  Green   J    iu  Enloe  v.  Hall,  1  Humph.  303,  310  (assumpsit  for  service,,  in  n,i„t 

?  ""d  PuWuhmg  advertisemenU  in  a  newspaper;  pJoducUon  of  the  pair   ur  e 

quired)  :  ..  Ihe  work  and  labor  for  which  this  suit  is  bought  was  done  up^n'The    1^  " 

.  .  .  As  well  might  the  tailor  be  requi«,d  to  produce  the  coat  or  the  wateh-maker  the 

wateh  as  evidence  that  the  work  had  been  performed." 

This  much  is  generally  accepted;  the  difficulty  arises  in  applying  the  prin- 
ciple to  specifac  cases.  Testimony  about  a  document  cannot  go  very  f.,r 
without  referring  to  its  terms,  and  the  instances  in  which  some  other  fact 
about  a  document  is  material,  and  yet  its  terms  are  clearly  not,  are  so  'ew 
that  in  the  other  situations  the  nature!  tendency  of  Courts  is  to  lean  in 
favor  of  requiring  production;  since  production  would  have  to  be  made 
sooner  or  later  in  proving  the  terms  as  a  material  part  of  the  issue.    The  Ii„e 

oXTLTm^'Z^'"!^''""  "  '°"''"''  "°*^  testifying  to  other  facts  is  not 
only  thus  difficult  to  draw  in  a  given  case,  but  its  determination  tends  to  be- 
come  a  matter  of  merely  logical  subtlety  and  verbal  quibbling.  There  s.en.s 
to  be  no  way  of  invoking  in  its  settlement  any  broad  notion  of  policy  deHnite 
enough  to  be  useful  in  solving  a  given  case.  Moreover,  apart  from  a  few 
genera  classes  of  instances,  the  rulings  depend  generally  upon  the  parti.mar 
state  of  acts  presented  in  each  case  and  changing  slightly  in  each  instance, 
60  that  the  rulings  are  generally  of  little  profit  as  precedents 

(2)  Besides  tins,  the  concurrent  operation  of  the  principle  of  Jnteorafion 
or  Jarol  Ectdence  (post.  §  2429)  has  frequently  to  be  distinguished.  By 
that  rule  he  oral  part  of  a  transaction  may  be  legally  annulled  an.l  ma,le 
immaterial ;  so  that  though  the  oral  part  could  be  proved,  so  far  as  the 
present  pnnciple  is  concerned,  without  production,  yet  by  the  Integrati.m 
ru.c  the  oral  part  is  declared  immaterial  and  ineffective  and  cannot  be  proved 
in  any  manner,  so  that  the  document  becomes  the  exclusive  transaction  and 
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must  be  proved  and  therefore  produced     v^,  ,     , 

has  served  a  writ  or  has  read  iraJoud  to!he  n??^  '  '^'.  '"'=*  *''''*  »  «h«"ff 
tho  terms  of  the  document,  and  could  there  ore  h«^  "  I  ^'^i  '''P""'^  ''°°» 
of  the  writ,  so  far  as  the  present  prbcS  t.^  ^™''!f  ?'^°"*  production 
Parol  Evidence  rule  declares  that  the  sheriffs  Tf'""^'  ''"*'  '°  '"  «"  ^l^* 
writ  is  the  sole  memorial  of  the  act  the  Zf^  indorsement  of  service  on  the 
in  proving  the  act.  the  terms  of  L  writ"  mtfh."""'  J'^^'^™''  -^^ 
production  is  necessary.  In  the  same  wly'soTrl  /eT'^;.''"'  '""''^'"^ 
nize  an  oral  transfer  of  land,  the  terms  of  H  .  ^""^  "^"^^  »°t  «cog- 

be  proved;  and,  so  far  as  the  partLlo  I'nr  '^"'"'"^"^  '""^  «•»"« 
embodied  it  in  a  single  writing.  Twritit  a7  """"'T  ^''''  voluntarily 
companying  it.  may  be  proved^  S.us  .  f  1. '  ''  '""^  "^  ""'^  '""««"  ac- 
instances  to  be  noted,  the  present  prL  il  Jou?3Tn  '""  ^".'"""^  "'''«' 
statement  without  producing  a  documen  .nnT  /  °''  P™°^  °'  «°  °™1 
inent  to  produce  the  document  rdursolerrr'^  ""  '''  ""''  "'«  '^^"''e- 
Evidence  rule,  wluch  forbids  the  ord  m  t  rlT  '  "^r*'""  °^  ^'"'^  I"""! 
tion  of  the  latter  rule  should  not  miSd  „s  to  „rr^  ''/"•    ^''«  °P«™- 

^^-S^^'.:?;ar;:i:^.^^^^^^^^^^^^^      r  -^^^^^  -'-  -  -  -- 

giation  (or  Parol  Evidence)  rule,  and  not '„  «       ^  T'  """^  °"  "'^  ^''^■ 
pnnoiple.  .  For  example,  A  iues  if^r  work  done  o'nBth'  "  '"  '."  ^^^^^^^^ 
cross^xamination  of  A's  witness  or  upon  thepll      f-   °"?'  ""^  "P°"  '»>« 
IS  testified  that  the  contract  for  the  work  was  ''^"""r,''""  ''^  ^'«  ^vi'"*^^^«.  it 
t:e.s,  and  the  question  then  arises  whTch  part!   hlr^?  """''"^  ^^  '^'  P"" 
whose  duty  it  is  to  produce  it  can  go  no  furthef  r„\,^'°^"*1  '*'  ^""^  ^''«  P^^^ 
terms  without  producing  or  accounting  ^oM      In  ?  T'  v."'  '•''  •^°"^^''"'^'« 
under  the  present  rule;  in  reality  it  is  not    Th.         ?■'  '^"^  ''  "  l"^^""'' 
the  Parol  Evidence  rule,  whose  du  Wi   is  to  nrlve  fr''*'""  '^""^  ^^'  "'«^«' 
mtegrated,  i.e.  reduced  to  writing    is  i  Jj/T?     f  ?"*™''  *°  ''"^^  be«n 
performance,  or  of  the  opponent  aUe'L!  7  °^  *^"  '=^''''"«"*  «"<^ging 

question  as  to  the  duty  to^ove  the'  nir;''''"™"T '  '°  ^°«"  ««'hif 
comes  into  application^itLut  an/ queST/Vf '''^^'^  P'^  '"'« 
the  writing,  of  course  it  is  A  who  mSS'  ''  ''  ^ '  '^"'^  *°  P^^^e 

versa.    This  question  is  therefr^  dea U 1^^  ".'  ''°°"°*  '°'  ''•  «"d  "^^ 

»  Dooument  read  or  deUvered-  ^9^11^  Utteraaoes  accompanying 

Beaef.    (1)  When  an  orT*e«eii? «  ""  ""  ^"''^•°*  ^  ^owied^J 

and  assuming  that  t^^Z.lXZ^^Z^Tt'J''^''^  ^''^  «  '^-"'^-t. 
Parol  Evidence  rule  (as  noted  t  the  IZ I  '^^'"^  *°  ^  P^-^^^^,  by  the 
-.  be  proved  as  a  senate  L^ ^l^^^Z^^^^C:^,  .""^'-^ 

1808,  EUenborough,  L.  C.  J     in   <f„.v»  „    v  ,  „ 

an  action  of  trover.'wa,  oral,  th  "wit^  ^i""^,;  C.™PJ39  (p«of  of  a  demand,  in 
-0  ^  wr.n,  .„ed  notice)  :  -I  ..,  ^^ ?, ^^.^^^^^^^^^   r.^^- - 
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demand  in  word*  and  •  demand  in  writing;  and  both  being  perfect,  either  may  be  proved 
M  evidence  of  the  conversion.  If  the  verbal  demund  had  any  referenoe  to  the  writiujf, 
to  be  »ure  tlie  writing  rauHt  be  produced ;  but  if  they  were  concurrent  and  independent^ 
I  do  not  we  liow  adding  the  latter  could  luperMde  the  former  or  vary  the  mode  ol 
pro»-eeding." 

187.'),  '/Won  V.  Beecher,  Abbott's  Uep.  I,  380:  WUne»i  tor  pliiiiitifl;  "[Mr.  Tilton  had 
written  the  story  of  the  whole  affair  for  publication  and  wanted  Mr.  Beecher  to  hear  it 
before  publication,]  and  Mr.  Tilton  naid  to  Mr.  Beecher,  '  1  will  read  to  you  one  pa«sa>,'e 
from  this  statement,  and  if  you  can  stand  that,  you  can  sUnd  any  part  of  it,'  and  he  r-ucl 
to  him  a  p^wsage  from  that  statement,  which  was  about  as  follows  ax  nearly  as  I  .rm 
recollect";  .Mr.  Ei-arl»,  for  defendant:  "The  statement  will  speak  for  itself";  .M, 
FulUrion.  for  plaintiff:  "  What  did  he  read?";  Mr.  luarl,:  "  We  want  that  paper  an.l 
the  part  of  it  tli;  t  was  read,  at  it  appeared  in  that  paper,  and  it  is  not  competent  to  recita 
out  of  a  written  p>iptr  by  oral  proposition  what  the  written  paper  is  the  best  evidence 
of";  Jir  J'ulkiion:  "I  propose  to  ahow  what  communication  wan  made  by  Mr.  Tiltiui 
on  that  »---a.'<iou  to  .Mr.  Beecher;  I  do  not  care  whether  it  originated  in  his  own  mind, 
or  whetlier  it  was  read  from  a  paper,  printed  or  written  ;  it  makes  no  difference ;  what  it 
was  that  he  said  to  him  is  what  I  have  a  right  to  "  ;  Judge  Neihon :  "  I  think  the  wit- 
ness can  state  what  was  said  to  Mr.  Beecher,  although  he  stated  matter  that  had  been 
incoriiorated  in  writing." 

This  result  i.s  illustrated  in  a  variety  of  cases.' 

(2)  Where  a  person's  knowledge  or  heluf  about  a  document  is  material,  tlie 
knowledge  or  belief  may  be  shown  sis  a  fact  separate  from  the  document's 
terms,  without  producing  it* 

§  1244.  Sams :  (3)  Identity  of  Document ;  (4)  Bammaiy  Statement  of  Tenor 
of  MultlfariouB  OocnmenU ;  Abaenoe  of  Bntriea.  (3)  Where  a  document  is 
referred  to  as  identical  with  or  the  same  as  another  document,  or  as  helping 
to  identify  some  transaction  or  some  other  physical  object,  the  question  is  a 


•  1801,  .lacoh  V.  Lindsay,    1    Kast  460  (to 
prove  a  defendant's  sdmiMlon  of  iiidehtedness, 
a  witness  was  idlowed  to  testify  that   he   had 
taken  the  aceuiint-book  to  the  defendunt,  gone 
over  the  iceiiis  with  him,  and  heard  the  defeuilaut 
admit  the  receipt  of  each  one;  the  book  could 
not   be  producpil,  being  without  the   required 
stamp;   production  held  not  necessarv);    1820, 
R.  r.  Hunt,  1  State  Tr.  N.  s    171,  2,Vi  "(sedition  ; 
resulntiiins  read  at  a  meetiig ;  printed  copy  veri- 
fied as  corre<tly  giving  whitt  was  read,  afluwed 
withiiut  producing  the  writing  ni'tnally  read); 
1820,  K.  1).  Dewhurst.ib.  529.S.->8  (sedition;  reso- 
lutiims  n-ad  from  a  paper ;  objection  of  no  notice 
oyerrnled  ;  Biiyley,  J.,  ■•  No ;  that  has  been  de- 
cided over  anil  over  again ;  though  a  man  reads 
from  a  paper,  a  person  mav  give  an  account  of 
what  he  hears  him  say ") ;    18.39,  Tiewliitt  v. 
I.amliert.  10  A.  &  K.470  (the  plaintiff  read  from 
a  writing,  and  the  defendant  assented,  not  see- 
ing the  writing;  held,  that  the  oral  transaction 
might    be  proved)  ;    1869,  Kirst   Nat'l  H.ink  i: 
I'riest  SO  III.  321  (that  a  cashier,  asked  for  re- 
turns of  sales,  siiiiwed  the  plaintiff  an  account  of 
sales;  pnidnction  not  rei|nired;  the  thing  proved 
IM-Ing  '•  the  answer  made  to  the  ini|uirv    ) ;  1852, 
Olenn   r,    Rogers.  3  Md.  312.  321    (a  written 
demand  for  payment,  delivered  bv  n.essenger, 
pMduction   reijuired,  since  no  oral  demamrnc- 
compauiod  it);  1873,  I'aige  v.  Loriug,  Holmes 
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749  (fraudulent  transfer  to  creditor;  to  show  an 
admi8>>ion,  a  witness  was  allowed  to  testifv  t..  the 
wo.-ds  of  the  defendant  who  took  up  a  letter  and 
read  it  to  the  witness,  the  thing  to  be  iir.ncd 
beine  not  the  contents  of  the  letter,  but  "  what 
the  defendant  stated  to  him  to  be  the  contents  "). 
For  other  questions  arising  in  such  cases  aa 
R.  ».  Hunt,  tupni,  where  a  printed  dtmmeut  is 
concerned,  com|)are  ante,  §§  1233-1235,  S  415 

•  181.i,  Wyatt  i:  Gore,  Holt  N.  P.  299.  .ios 
(in  proving  previous  currency  of  similar  rumcirs 
in  mitigation  of  damages  for  libel,  the  fait  of 
their  circulation  in  a  newspaper  was  dHItciI; 
pro<lnction  not  required) :  1 897.  Keaniev  c.  .State 
101  (Ja.  803,  29  8.  K.  127  (whether  a  wiim-M 
knew  of  a  ilocument  affecting  her  interest,  ad- 
mitted without  production) ;  1874,  State  r. 
Oohu,  9  Nev.  179,  188  (over  insurance  as  nii.tive 
for  arson ;  amount  of  insurance  which  insureil 
believeil  he  had,  shown  without  production  of 
policies);  1897.  Sciillin  f.  Harper,  24  C.  C  .V 
169,  78  Fed  460  (issue  as  to  good  faith  in  niali- 
ing  a  charge  again,  an  emplovee:  the  clinrjie 
having  lieen  made  a  -er  reading  a  record  in  a 
time-lsiok,  held  that  the  book  need  not  I*  pro- 
duced to  show  what  was  read). 

Contra:  1844,  Com.  v.  Bigelow,  8  Mete.  S.IS 
(conversation  about  a  liill  to  show  the  defendant's 
knowledge  of  its  counterfeit  character :  rule  ap- 
plied to  require  production  of  the  bill). 


111177-1282]  Rirrj.    „-,     .^ 

J  HULE  NOT  APPLICABLE 

difficult  one ;  and  the  ruline  will  rJ«no„j  ,  *  ^^** 

greater  e.phasi,  and  in^^r^^L^Tl' TXtTj^  I''''  «="«  "  "-^ 
j^cuhanfyortothedocun,entasawhole!!iH  ^  to  the  detailed  marks  of 
thing :  ^    *•»«!«  regarded  as  an  ordinary  describable 

1845.  Lawrence  y.  dart,  14  M.  *  W  230  o-.,      ,        . 

n.o„y  to  a  person's  solvtt^  :1~:  '^S'?  "^  "^  '"^^'^  ^  ^-^  ^esti- 
profits,  it  is  possible  to  regard  Th!  n  ?  ^  '"^'''•"  ^°  *  gear's  ag're^at^ 
the  detailed  terms  of  the  llZtltS  Ztlr '''''''''  ^"^^^P^S  o1 
ducuon;  though  there  is  here  room  L  mu  h  H  r  ^'°'"*'^'  ^''''°"»  ?'«- 
he  fact  that  a  specific  entry  or  item  ..^[.l  I  ^'"'T'^  °^  "P'"'°n.»  But 
the  terms  of  the  document  so  far  auZ  1 .,?  J  """^'  ""^^  ^"''^'^y  involve 
t.....i.I.ed  from  a  status  or  reU^  ^i^y  t'  "^i^Ve^Z  7  ''  '^- 


.    *  .1867,  R.  V.  filworthy,  |0  Cox  Pr  «i-o  / 
jury  ,n  ,tati,,g  that  there  wa.  „„  ,^3  of  „''*'" 
tain  statutory  rteclarati.,11  •.!■«;.•    '  "  '■•'• 
draft  »■,  swore  to  bwanl^',''*.  ',''*.""'y  "'  the 

the  exi.te„  e  o    a  drJt  rirJ^'"^  '"'*"  -»  '» 

dem  e  of  the  content,  of  i  ",*•„)  ,S.',h5""  "'V 
rule  a,,.,lie»  ") ,  1 86»  IW,^  '  '"  ^  '•'^geueral 
Ark.  380.  3S6  (to  ilntift^  '•■  Gre,hafti,  25 

evidence  that  a  re^int/'n,.2?""f>'  "'  ™""'». 
been  give,, Ta?^™f'f'''h''-'y.8ix  bale8  had 

Si,  89  (identification*;,  ^7/.";''""'?.  «  '"-l- 
quired);  1885,  Su„l,ew  r  h'J  u*^' 1'"."°'  f*" 
24  N.  W.  19  (Whether'in  .••'*''•  ^^  '»■  *'*. 
•ame  as  that  ,  eommv.r""'  '^''  *"  »h« 
quired).  1900,.Mve«'FXrh'.  i^'!J'Jr'""  "■ 
961  (identifleath,-,,  rf  lette™-  nJ^'^^^^'^'^^- 
quire,!);  1867  IHirrinr..   r'  P"'<''"'"o'"iot  re- 

(■^'l.eth^rtheVe'Sndun.'di&f?:";''?.'! 
"'  auv  other  respec-t.  ?  "  excluded)  •. 8^7  v*'" 
comb  p.  Noliie  10  r—™ -V  "?,"' !  '»57,  New- 
»t  a  place  i'allhe^..^/      '  ?'"'*''  '"""  »  horw 

Po-  '••  Cohen,  9  M.VTie  4iq'  '""".'  '  •  '»"• 
pap";  it  may  be  HM,.t!h.j^      poWMion  of  a 

onlpr,Ki„,.S)- 1M9  We^t  ri'"''''-^  ''  *'"-■ 
212  21s  i-.i.L      •      '      *"  "•  State,  22  N  .1  I 

«  ed  ha  tlede!'"'^  '""'•  '*""  ^hat  he  bei 
-■<"<  a  eed  whfch  had  T'""""  """"'  '''^-ti'^ 
liim.'de.scribinL^th»iiff    "  f"^'"»"'^y  seen  by 

o'^orwa3a«re.i^i.t^^trp^rt'i-o7t"h"e 


dents  of  a  iraia'weW' '."'"'"'"  '"e  bn' 
book;  prodnctiot  Tf  the  V  T*  ""  ""»"«  "'  • 
reqnirecl,.  "'  '"*  "^^  »"<!   Hie   play 

ha.'4;*''the°'rvo;;t'^''.?rh  ''""."i*-"'  '"■■«*'"' 

•tate  thepa/ti.nla«  .V.hl  k"«l'  '"  ™"1'1  "ot 
ducing  the^m,  .vet  he  4ht  ,XkU^'"""  P- 
amonnt;  .  .  .  »|,„t  fi^„  v'^'"' "*  "'«  Reneral 
tionhe^rceyedtoU.T^.*"'  ^"l""'^  "''"erva- 
accounti^n^  8M  ^tmtforf  ?T''  "'""-'  "'  ""'> 
(amount  of  a  bill  wncCnn-r"'  *  '^"  *" 
.?82^.Steketee  ...  Kir."'ig''^::n.'32r'!,r'',>i 

>»  .Keneral  i„  it,  ^at'^."""  » ^""■"'J- affain 
qnired  that  you  shouldyhwabfir"^  ",**  '•" 
personal  pro,»rtv  or  the  tLlI^  ^'  "*.'*  ^"'  I"'" 
estate ");^8b8,  XluJdocfc  «  Mr"*?."'  •"*  «»1 
428.  29  S  V   «i«  7       i^*  "^^  *"»•  Co.,  59  S  P 

ForW,.e„eA?m^ri;,„P^:^-';"-  -..aired,, 
rule.  KBpnit.  §{  19V7l9Mi.ri^^  "''■"'"■• 
With  the  proiluction  nf'.JJ  ••  ^'"  dispensing 
ante  S  lofn      v  "'  •^ummoiu  ncrounis  sm 

I"eegL|^;^ru,l;L~^'?20^-^^^ 

"■-.St    be  pSed,      iSfa"'",-™"'"  ">«  '"'"'" 
3   Camp.  499  (the  fAct  of  'thJ'".',"  "•   '""''?'>. 


>:.' I 


's; 


E  ■■  T  :"^  -  *aiiil  I 
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fact  that  m  entry  in  a  record  or  account-book  doe$  not  exist,  while  in  a  sens. 
It  involvfis  the  document's  terms,  yet  is  u.ually  and  properly  regarded  as  ,...t 
requiring  the  books  production  for  proof;  this  may  be  justified  either  on  the 
present  ground  or  on  that  of  the  inconvenience  of  producing  voluminous 
documents  (ante.  §  1230);  it  is  difficult  to  ascerUin  which  reason  is  the  one 
judicially  approved.* 


mnd  the  decimon  w^.-e;  prodnction  of  record  re- 
(jiiireil);  18.17,  Kennedy  ••.  Dear,  •  Port.  W   96 
(of  a  ]n»ti.e  whether  a  certain  ciwe  wa*  before 
Imn,  allowed  withcmt  productioD) ;  lUiS.  lUx  o. 
Hevn..l,I.,  a?  AU.  384,  376  (fa.t»  of  fc.njcIoHiire 
and   aalei    record    mniit   be  produced);    18tf3 
KuUen    c.    Brown,   103    id.    324,   327,  329     15 
So.   ,198   (wliether  a   luink'a   book*  showed  an 
«.couut  with  B. ;   pro<Iaction  required) ;    1872. 
JIurk  V.  Wmttn,  28  Ark.  6  (that  a  pemon  wail 
a»si«iiee   n  haiikrnptcy  :  production  nxmired) ; 
189S,   I  iiion  1'B.iflc  li.  do.  ,..  ,(o,.e«,  2|  Colo 
340,  40  I'ac.  892  (whither  a  verdict  hail  l>eeu  re- 
covered;   re.ord    re.,nire<l);    1811,    Arnold    r. 
Siiiih  5  l)a.v  1.'.0,  IS.'i  (that  a  .hip  ha.1  been 
Ijlwllcd  and  condemued;   rule  applied);   1871 
hUijpleii  •:  Lewis,  37  (^oim.  568  (the  fact  that 
an  execution  hud  been  iiwueil  au<t  given  to  an 
offl-er;  prixluction  not  required);    1829    Hum- 
phrev|.  .-.Collier.  1  111.  297  (that  a  per«iii  had 
been  discliarjfeil  in  iunolvcncy ;  record  required) ; 
1861,  Scott  i>.  .Scott,   17  liiJ.  .lOS  (that  certain 
persons  were  assessed  for  land ;  assessment  roll 
required);    1879,    Binns   v.    State,    66   id    428 
4.10  (•■  the  pcnileiuy  of  a  suit,  the  parties  to 
It,  and  Its  subject-matter,  may  be  proved   bv 
pan)l,  where  the  rec  )rd  is  not  the  ground   of 
*!'«  »'•'','"'  ") ;  1S8»,  Hewitt ...  State.  121  id.  24\ 
23  N.  h.  83  (inalicioasly  killing  a  dog;  to  prove 
that  It  was  listed  for  taxation,  tax-list  not  re- 
quired);    1892,    Kile  V.    Springcl.    132  id.  312, 
31    N.    E.    10.>4    ^that   a   mortgage   wa«  held 
anil  a  mortgage-suit  was  begun  ;  prodnction  of 
mortgage  and  re<^ord  unnecessurv) ;  1795.  Owinirs 
V.  Wyaut.  3  H,  *  McH.  393  (th'at  the  defendant 
was  a  common  innkeeper,  such  persons  lieing  re- 
quired to  be  licen.<e(l ;  pro<Iuction  not  required) ; 
Wuh.  Comp.  L.  1897,  §§  2932.  3244,  3413  (vil- 
lage  or  city  or  county  condemnation  proceedings ; 
reixister  s  testimony  as  to  persons  shown  bv  rec- 
ords to  l«  owners,  admissible) ;  1899.  Rev'nolds 
r.  State.  58  Nebr.  49,  78  N.  W.  43-3  (that  a  'person 
was  divorced ;  production  of  decree  or  copv  re- 
quired); 1849,  Chambers  v.  Hunt.  22  N  ,j    L 
552.  562  (fact  of  a  trial  involves  the  production 

?!,' ..r™'''*.^  '*•**•  B''"»'""R  V.  Klanagin,  ib. 
667,  5.7  (proving  the  existence  of  a  jmlgment- 
i'f "  =  j"*'"":'""'  of  the  judgment  required) ; 
I84S,  Smiley  v.  Dewey,  17  Oh  1.56.  159  (fact  of 
appeal  taken;  record  required);  1898,  Stone  u 
I^ngworthy,  20  R.  I.  602,  40  Atl.  833  (bv  a 
member  of  a  town  council,  that  a  roa.1  was  a 
highway,  exclnded);  1841,  Cross  b.  Haskins, 
13  Vt.  .536  540  (testimony  bv  one  receiving  oil 
that  he  had  credited  H.  for  it  on  his  iKjoks;  the 
b<)oks  not  required  to  he  produced) ;  1844,  Sher- 
win  V  Bugtee,  16  id.  439,  444,  temUf  (existence 
of  schiwl  district;  records  not  required);  1874 
Hubbard  V.  Kelley,  8  \V.  Va  46.  52  (that  an 
appeal  had  been  taken;  production  reqiured). 
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Compare  some  of  the  caiet  under  |  1249, ;«..( 
ror  the  fact  of  eoneiclion  of  crimr,  set-  /„,.,/ 
I  1270.  Kor  iii'inliitrnml  lo  uffirr,  see  /»)«/,  i  2:m. 
rot  the  fait  of  incor/Hirution,  see  /joal,  |  162;, 

*  The  following  list  includes  al«o  the  (,.» 
cases  ruHtrii,  which  are  expressly  so  noted  :  I  s  1 1 
R.  I'.  Baikler,  «.  C.  A  1'.  118  (like  I'eii.,!,.  ,.' 
h|.pii.ger,  Cal.) ;  18,14,  U.  ■..  Braunan,  .;  j,|' 
326  (same);  1832,  Maule,  ./.,  in  .Macilonni.li 
c  hvaiis.  11  C.  B.  930,  938  ('Suppose  a  nun 
IS  asked  whetner  he  made  an  entrv  in  hi.| 
day-book,  and  he  says  No;  it  cannot  U-  i,,.-. 

essary  to   p^Hlul'e  the   hook");    1894    I'l |e 

■'•  Kppinger.  105  Cal.  38,  38  l»ac.  5.18  (I'r 
gcry  of  check  on  B.  C.  Bank  iu  name  of  II 
&  Co. ;  teller's  testimony  that  no  firm  of  i|i;it 
name  "  kept  or  had  anv  'account  in  his  lio..|,< " 
ailmitted);  18.53,  Klkins  v.  State,  13  (ia  415 
440  (clerk  allowed  to  testify  that  no  linicr' 
license  had  lieen  granted  to  E. ;  no  n-'  ..rd 
being  required   to  lie  kept,  the  record  i.<  i,„t 

complete;  where  a  reci*l  is  required,  tl it 

must  be  proiliiced  to  show  that  no  suil.  i.irt 

665  (like  Elkius  b.  State) ;  1899,  Aspinw.ill  ,• 
Chisholm,  109  id.  437,  34  8.  K.  568  (alwcn,  i.  „f 
entry  in  account-books ;  production   rei|uin.|i- 
190.1,  V  izard  .•.  .MoiHiy,  1 1  •  id.  67.  43  S.  K  4-6 
(that  no  tax  returns  were  found  in  the  rccr.N 
where  they  would  properly  l,%  admitted) ;  l>.74 
Chicago.-.  Mc(Jraw,  75  111.  566,571  (that  riMMJia 
of  L.  S.  land  in  a  district  were  maile;  rir...|ii(- 
tion of  reconls required);  18.5,1,  N'ossaman.-  N„< 
saman,  4  Ind.  648,  651  (by  a  clerk,  that  im  -nth 
marriage-record  appeared,  allowed) ;  186t  l!..anl 
V.  Reinhart,  22  id.  463  (that  the  defenilant  UM 
never  liefore  in  any  transactions  maile a  iiriiiiu 
claim;   pn«luction  of  the  written  traiisiuti.iir* 
not  required);   1871,  Ij>cey  b.  Marnan.  V  |,l 
168    170  (by  the   U.  S.  land-register,  that  no 
land-entry    existed,    alloweil) ;    1902,   ("om    i- 
Best,   180  Mass.  492.  62   N.  E.  748  (that  no 
warrant  for  an  arrest  had  been  Issued,  inliiiittcd 
from  one  who  had  searched  the  rei-nnl)-  I'lOl 
Wagner  .-.  Supreme  I.o<lge,  128  Miih.  fn.o.  K7 
«.  W,  901  (testimony  of  the  clerk  of  a  in,!™ 
to  plaintiff's  iion-ineinl>er!iliip,  exclinled  on  ilie 
facts) ;  1883,  Burnett  i:  McClnev,  78  .M...  r,-6 
689  (that  a  part  of  a  record  ilid  not  i-si.t- 
pnsluction  required ;   after  evidence  of  its  n. 
isience  and  loss   by  opponent,  evideiiie  i.f  its 
non-exiHence  is  admissible  in  rebuttal)-    itM 
Smith  ,-.    Bank,  45  Nebr    444,  447,  t;.l  N.  W. 
796    (principle    conceded ;    but    one    »h,i   has 
merely   searched    the  index  of   a  regisirv  of 
deeils  may  not  sneak  as  to  the  abseuoe  of  a 
record) ;  1901,  Sykes  i-.  Beck,  —    N.  I).  -  ,  96 
J  *■**  (attorney's  testimony  that  the  nmntv 
records  contained  nothing  of  a  certain  icnur,  ex- 
clnded; the  official  ciutodiaa'i  tatimony  is  n- 
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§1245.     auM:    (5)   fi^et  af  » 

(«)  When  a  payment  of  money  i«  S"  1i.\  '''**?'  *^'*"'-    «-'P*- 
a«.  of  a  bond,  a  judgment -or  i"  Xdll   '    "*'  "'  "  *""•"•  *=•«'"'  - 
/-W  including  the  amount  pa  d  f„17v  Ir"  T""""  °"'^''  '''^  /«''  "/ 
of  the  writing  thu.  discharged  and  the  la  L^rV!,'''^""''  ''""'"  '^'  »«"»' 
Neverthele««.  in  a  given  in'ta  ^   ;/et  ^  :f\':r^:T"  "  ""'  """^'^'y- 
.in.w„  indirectly  into  the  act  of  pavme„T      «  '^\*"»'"«  ""'^  "-me  to  be 
whether  one  draft  or  nuother  y  JZoh^T  ^.j"""^  *'"  1'"""*°"  «'i«« 
nary  situation  first  mentioned,  it   ^  Lnerallv  „       ^T'"*'    *""'  '»»«  "'^i- 
neces.ary,  but  in  instances  otlL\<^lrlon\TJ"i^^^^^^  '«  ""- 

nistince,  required.'  (J)  The  fact  Vat  „  J  f^"'*'""  '""'  *'«'«"  *»  «ome 
d..s  not  change  the  relult  .  for  as  the  p«"f  ''"  'T-  ^^  ""  "''""  P^'^ 
•"Hlerthe  Integration  (or  PaL  Pv./  ?  ^"''P'' '^ '=°"''«'"«J-»  But 
whether  the  r^iipt  has  \::t£Let"fsTem^^^^^  the  question  may  arise 
as  to  exchide  the  parol  act  of  payment  „rl  ?°™'  "'  "'^  transaction,  so 
question  is  generally  answere^in 1 1^'  7^  W^^^^^^^  J  '''''  ^'- 
ra.vn,c.nt  .  not  coin  or  paper-money,  but  T^L,  tl,  ^^^^^^T^Z 

qnim );  1903,  Fi.her  v.  Bett.   _  ,M  ».  '   ^'^'t* 


qniml);  1903,  Fi.her  ».  Bettn   —  i,I  «. 

qi.irr,|  to  l«  c-.lle"l     n  x^l'J','""'"'^''"'  ">■ 
HlK.  had  ^an-w'-the 'i^c .rX  'i' i'^""?','"^"''' 


C'rnwf„„|,.  3  Wgl?.  ITS    iftJ    lai  /f^'"™  '■ 
ria«e  re«i.tor  did   not  'c.  .f^i„'l",„Vrv  T'" 

r..m|«retheiiwtan,e.,,wr,  8  i2;!o  'wh„,i.. 

tlip  ponrr  n'ii«  to  «    .....  ■:;  I"       '        P""*  that 

Cramer  ^/Shri„e?,',8Vd   .rA'^ri;.  """• 
ofacroiintsmaileonfh.k.  ■     ;•    *^  ("ettlemeiit 

»■'■■'  paid  out  on  irriti«n  „J  ■• '"""  '"°''87 

."i4rT8SS.t„tri.r4r7Ma.S 

I49fi 


oo^efen.lant  of  ji  .lirn  ent  ^n  i  *  ♦RV"'""  '■." 
the  other  for  tl  e  am^nV  ^  *'"""'  "«""•»' 
JmlRme...  prova,!;:  SL"' ^rTiSi.t,'''* 
the   witiieM  or  reiitiiiir  ir  V„   I  •      ?  "  '*'"™ 

895  (whether  certain  fc.7  h.  i   L~  ■  **  '*"• 
note  of  „„,nar  date  and  i,^?    there  was  another 

ir„T„' Vfl;^nre'^"Ji"f » '^-'^ - 

(.h«t'*no;,e'r'fair'pa,dTd\'  ""'•  *'"'•  *« 
pnxlurtion  not  "^n^?eV   87?  iZ?'  tl"'"  = 

WW  reqoired).    See  nuTtK^        '  P.^^n^ion 
I  2*32.  ^*°  ^  "'"»"  cited  port, 


:^i<Jy! 
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§  1246.    ara*:  (ti)  r,et  of  Own.rthip;    (7)  Fact  of   T«>».b.      ^R^  r. 

h^tmot  th.nK  from  the  terms  of  the  d.H:ume„t  or  documenu  by  wZ'h  V 
ha,  U^como  owner;  although  instances  „.„y  be  M.,.po«..d  rwhich  T      t 
t.un  o    ownership  involves  ,o  directly  the  lerms  of  V^podflc  S  that      ' 
rule  of  production  applies..    (7)  The  fact  that  a  person  Lupies  the  rl^l 
of  tenant,  a.  to  a  piece  of  land  or  its  owner,  is  a  distinct  fact     for  he      2 

the  plaintiff;  rul/.pp"  .He,  .„d X;  „J  the     of  rvlri"'*"":':*'' ■""'"""'■'• '"  'V  af,"  ."^ 

th«  witue,.  .iB„ed  a  note  payable  on  TemanU        iT.^^M.i   '"/'T""  '"^""^^  '"'"'"'  I"-'"''"' 

1880,  Ware  f.  Morgan,  67  Ala.  461,  466  (that 
a  («vment  wa<  made  by  bill  of  exchanmi  p,^ 
dnction  not  required)!  18S9,  Daniel  v.  John- 
•oii.  29  Oa.  207,  310  (that  notn  were  ijiven  in 


f; 


«. I.l,ling».  WriKht  694  (whether  a  lot  w.w  ,„. 
clude.l  with.u  the  bonn.larie.  of  a  ™i.vev,«  "e 
pr,«lm.cd:  deed,  adjoining  the  iK.n.ulurv  ,  ,t 
reiioired  to  be  pnMuoed);    |8J2    .Striini.H.r  / 

P.yme„t7~pr<i.;;ti„-n';orr.;;mi;d7"8'?8 'ohb  ."hi'""**'  'f  ''?•  '"'i  =*»«  """<" «'»!-"  "-'nLr 
W  CV  .."Nunemacher,  10  InTaw  »"'  th«  te^PJIfilH"""  *'  '^'^'^^'»  -•"  re^"ir..l); 
■1  an  offer  of  payment  by  eheok  and  nou.  of"  US  (th^  ?rrrt»i„*""'-  ^°-  "  ''.'  "  •  ■"  '^'l' 
certain  tenor  wa«  made;  production  reouiredk*  iixi  .1  '  ?'?m,''  1*"°"  '""'*''  •  Ka..hol,|; 
1890,  Coonrod  ...  Madden.  128  id  197^JNfe'  El^'""''v'''  '""  "'.I"'"  "'"  fe'inin-D:  I" 
1102  (that  .  check  wai  given  in  Mvmcnt  of  mf.l.';;  .^'"T''"  "r'"'  «'«  <«'P'''"'  f< 
note  k  and  not  of  not.  A.  the  oSJ"  r.uit'  tTtl^i^l  ">  »howing  the  boundary  of  l,.,„|  i.^ 
'—-'—'--             '■     ■    ■»  ">  «nit,  title-bond,  production  required);  1811    WiUn 


E        — ■ — -  -.  u«vw  «,  IMS  line  in  >nit: 
roduction  of  note  B  not  r*,uired);  186S,  Ceci 

n„,lJ  hlT*'-'''  *?.*'''  **'•  »63  "hat  certain 
note,  had  been  paid  over  l.y  being  .ent  to  a 
bank  and  collected;  production  not  requirwil 

*  1880  Street  ..  Nel«n.  67  AlTjUrw 
(contract  for  ule  of  penonaltv;  title  to  per- 
aonaltv  "can  be  proved  as  a  fait  bv  oral  tarti- 
mon;-,  unleM  the  question  arises  between  the 
tMjrties);   1890,   Florence  L.  M.   A  M    Co  7 


Warren:  9.  id!  j^,"  5",^  .s^.s^  {^  ,^„V;     rw^'-'lst'"'^  '%  'T  iP'  P"-"'  •"-'"' 
tV^'  ?"".«»>'  »°*  .title,  admitted) ;  ?892'     IssL  \lt  ^:/iF,^'l'.  «?«'"'•  «  »  '  ^1,1 


that  the  witness  ha<l  not  title,  admitted);  1892 
Wolfe  V.  Underwood,  97  id.  375,  378,  la  .So  214 
(petitioners  testifying  that  thev  own  stock  ■  book. 

Ga.  241,  24S  (that  B.'a  wife  owned  certain 
?.7T*,;«''n,''  fei""*!):  "SSO.  Kirkpatrick  v. 
Clark,  132  III.  342.  34S,  24  N.   E.  71  (whether 

'1  ITT"  TS?,'"',2.*'' "'  '•'"1 :  <"»•  testimony  ex- 
eluded) ;  1897.  Westfleld  Cigar  Co.  „.  In^  Co 


,  ^^^MVkiuii  sDiJuireui :   IBM.    \\ 

L    ?"u?'  '  ^'-i  ^'-  ^-  *>  (titleintere»t  in  a„  i„. 
snred  ship,  pnxluction  required ). 

nnHe^'tir'^"" ■•"  *"  """'"WP  "  objectionable 
under  the  Oi„m<»,  rvit,  seeimK,  «  I960 

/  A *'^''"«'-  .'«>0.  Hoe  B.  Morris,  la  Ka.t  3.17 

(ejectment  aganwt  a  tenant;  tenancy  provcl  ',v 

evidence  of  the  payment  of  rent);   I8I0,  Ik^ 

^Pearson   ib.  a39.  n.,te  (same;  no  ohje,.  1,,^ 


S88  (to  show  the  value  of  'a  tenement  o-nipi", 
by  a  pauper,  the  writing  of  lease  was  hcW  1.  \» 
nece««ry);  I82.\  Cotterill  ..  Hobbv.  *\{&  r 
WJ,  (case  for  injurv  to  a  reversioner's  int.r..»t 
by  cutting  trees ;  tfie  written  lease  rcquir^.l  to 
be  pro-luced).;^  1827.  R  „.  Holv  Triui'v.  7  i,l 
611  (to  prove  the  occupation  of  a  tenement,  a.«  i„. 
volving  the  settlement  of  a  pauper,  an.l  to  ,,r„ve 
i'?,K!r°?'  ?' .""'.P^"-   the  .rale   W.J   ,„„ 


169.Mass.382,47N.E.  1026(whethe;aMr«n  im."?"",?'  ?'  "".'  P**'''  th*  rale  w.t,  „,., 
owned  a  building;  "title  by  deed  must'3f  ffi  ^'^/  ""  '»''  °'  '«""»'^y  '"J  'he  value  „( 
narily  be  proved^  otherwise  tharb^he  o«i  f^t  ^^^  "*•"'  P'u""*''  ^^  crosi^xamination  ,vi.h. 
testimony  of  the  owner" ,  but  he«  th{ obfect "n  T^^^T^'^T ^.'^TJ'^) '  '.-?"•  »'""'« 
wa.  not  properly  made,;   .867,   McMjlon  .      ^iaifes'^'v^rSoLf  ^.17. '^^X^th'e' ^t 
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S  1047  *  '"' 

would  Htcn.  a  hard  riilo"tlmt  ^ml^ tar\!^l^*''  V  ^^^  "  '•'wnalty.  (8)  ft 
1.0U.C."  without  ,,roducin„tho  SI  1  ^  ""'"•■"  '"  "'^  "'  ''""Kl't  . 
avoid  tl..ar«u„.i„t  that '.i;!::.^^;';^^^^^^^^^^^^^  -  -  to 

to  U<Kive,.ia  the  , articular  instance  to  t^^lr  '.T  ""  "'^'  "'"»'*""'• 
If.  for  exP.n,de.  a  witness  i«  ..ual  ?vh,!  «1  ''  "'""""'"  "'  ""^'  t'»n^f«r. 

that  he  ha,  bought  and  -oul  ^  «,:2:.:»7;,^'  '  m"  ^"'""^  ''  "'"""« 
has  «ct«.i  a«  buyer  and  seller,  and  „ ^1  „  11  ^T"  "'*  "*"  '"*^'  "'"»  »'« 
•••'tif  '•«-i"«ifyi"gatre,p;;:1s    U;^^^^  «'  the  transfer; 

H  upon  the  fact  that  a  document  av  •        P""""'^'''  the  eniphasig 

F.".ise.s;  production  .houldl'^^^r  nT'St^""'  -"^''^-'-K  'ho 
forM..r     The  ruling,  therefore  vary  ^    'L    'j  """!'  ^"'  ""'  '«  ^»>e 

n  -ted  that  the  negative  result  is  a-acC  n^      ^*  «^P«=ted  ;  but  it  may  be 

(J  12.-.2.;«,0  «.  to  collate!    ^te^^VV„?L^^°n^''^'""^'^•'^^ 

rai  matters.     (9)  The  rule's  application  to  the 


l«Tan.e  there  .l,e„,„ou,.,  «1„  merr  v  Incj.le    if 

.Tine  r;;f^i;t''™:::l'^'«  ,:^ '-"^r^ 

.H.u,.ui..„  uy  the  defei;,i«7,r,i\';^"j  "^  ' '; 


lKJ9. 


dee.    «,„  exe.ote.1  i,    .„,.•;}„■  .V?.?.'  .?*'.''"» 


.....  ...a  liii.  lenancr  under  Fw  /'«.  /  ..;  V 


'•A  183  (coiHlitiuu  to  eive  n  il«».l  ....     •• 


tenamv  or  of    he  le^*"~     *^«  '<"""•  f  th!     tion  of  contr^t  Quired       t^.'^":^'  P'^"* 
■nateriiU:  if  he  held  Xm'iitTuf'f'''*""^  '■"■     ^-  »«  W-  M6.  sj^  Tn'  W  Vto^.^"'?'"'  '• 

1^7      »•.  »a,  »i  AU.  iii  (that  the  witneai  had 


mi 

I* 
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writing  for  the  ule  of  penionnlty,  if  in  f«ct  th«  ul,  wo.  in  writing.* 

9  1248.  ■»•:  (10)B««,.tloB  of  •  l}o<n»Mt;  (U)  s.adUw  J,  »«hM,. 
-no,  .  »...,a  »«.,..  .to.  (10)  When,  tho  e^uJj^^u>7oJTZ": 
nun,  .,  cncernod.  „  k.kxI  .leal  mun  depend  on  the  e,„,,hit«i.  i„  the  t^^Z 

Jh«t  thode  end««t  had  ^m  the  duce.«ed  receive  «  .„m  of  n.o^ey  ,t  ,    . 
Unk  „nd  g,ve  note,  for  it  might  Ik,  nrnde  without  producing  the  ,"  L'  , 
m  an  action  for  property  tran.f«rred  with  intent  to  defraud  crudiror     t    ,' 
execufon  of  other  .imilnr  transfer,  to  .how  intent  rodd  not  t    .n. 
without  producing  or  accounting  for  the  documents.    The  ruling,  1       „ 
.«  not  hnrmoniou,;  and  again  it  i,  to  be  noted  that  the  doctrine  a     ^ 
collateral     facts  (po^,  J  j-j.-o)  i,  often  invoked  to  justify  negative  n.Ii.','!" 
rmaln    bo««.,    pMaclion    not    ,..     mi«IM.  wl,h.,«,  p^„,„„„, ,   l.j,,  M.^.h^r  , 

PP«luptlc.ii  r«,iiiri.,i)j  ima'/iH,  i-,^,  ,.'■,.; 

fxrrmioii  of  «  pHprr  ninv  rfrmlnlv  l«  |,r.,i,.,i 
niMlrriiniiin.tmi...,  without  th«  |;r.»|,„',i„„  ,  f 
I  ITn;  ^•"■-l"^"'-:'""  "-'I'-iri,!  i„  ,,„,>,,! 
tl',  f«rt..f  lm|.,ri«.m«.ii.)f  i,„,..,  h>  iin.,|,,ni;  ,„* 
mtth«R«m«iit  of  n  purHirnihip) ;  IH7|,  l'l,,„Utt 
.•   Dillon  4  i,l,  I9S,  2m  (••  vL  «e.Mli„,   ,  f  , 

jliiniM  of  ,,.  M„g  „,«,|...  „!„v  for  , '  . .  , 

r.  Ki***  V  <""'  '""^  "'  •'itin^,.  l,.ti..r  „|: 
nilMib^  witlioHtj)r<Hlnction)  J  1,70,  Nt  I  „„i<  t 
«  .  K.  R.  Co.  r,  Knkinn.  .10  la.  879,  2,1  (t„  ,1,,,;, 
j*rf..rm«nieof<H.nilitioiiiiofi.t,Hli,„|,«.ri,,t|..,i. 
thP  f»t  of  letting  .  ,ontn..-t.  et.v.  pp,,,.,  „i,|,: 
ont  priKlucmB  the  writine.) ;  IM9  Dmimv  , 
A.hiy.  2  A.  K.  Manh.  II  (e.xi.le,!,?,.  , 
written  contract ;  rnl»  applicahle  on  Ih.-  f*  r.) 

;!  V   li* "«"-7,"u  '^."<»»''.  "  Mi.h.  .118.  .!...< 
44  N.  W.  2,6  (that  tho  <lrf(>n(lant  a«kc.|  lii,„  x!, 

Jign  a  i*ce  pt  of  a  rertain  tenor,  that  hi-  nf | 

han-IH  It  l«ck.etc.;  prrnlnction  not  n.niir.l ' 
..o."??  ",'"•''•''  ■  PJ*"  "'  '•••  '•onveruiti',,,  •  ) : 
IS  «  'y;"»l"'K'">  •••  l-nmlK-r  Co.  8«  i,|  b^.',  b-j, 
49  N.  \V.  4,9  (whether  he  maile  a  retHrn  „f  ,l,e 
tax-roll  to  the  trcwnrHr,  allowe<l   without  ,,r... 
.Iiictioi.   ;    IMO,   Benton   v.   Crai)r.  2   M,>  V,i 
(who  fllwl  or  tijtneil  a  plea;    pr<«luiti,.ii  „.,t 
reqnlroi);  1,78.  Hanlin  v.  Stevetiiwn    7-.  .N  V 
16«,    166  (a   witnnii  to  handwritinir  hIi..  i,ui 
wn  the  ilefemlant  ni^n  hia  name  wn,  ;,ll,,„,,l 
to  «a\-  what  kind  of  iurtrnmenta  he  had  -i'm.l 
aa  aff.-.r„iirthe  degree  of  attention  whi.l"  ilie' 
witiH-      miKht    hare    given);    IM.l.    Klliv   ,■ 
BnKlH,..,  fi  Oh.  IS  (to  prove  the  fact  of  i,Mun,e 
of  a  liccnac.  pnHluction   not  reouiredl-    i»i.;o 
8hoenherg..r  r.  Ilackman.  37  I'a.  ,7,  'Jl<  '(,„.ti„i,' 
on  a  prumiM  to  pay  heir*  In  coimidcMtn.r'  of 
their  aipiinjt  a  refcaie;  "It  waa  nini.dv  tl,,.  ,„t 
of  niRUiiiK  'he  pai)er"  that  w.ia  to  Ik'  pn.v,.,!- 
It  waa  therefore  a  collateral  niattir  i.i  tlie 
iwne,     and  proUui-tion  of  the  relcaae  »:n  not 
neceaaary). 

Compare  the  .rnlea  aa  to  ordtr  of  proof  of 
execution,  Iom,  and  content,,  anU,  1 1 189.   ' 


booghl 
qnired). 

Cimpam  alao  anme  caim  uniler  |  1249.  iml 
and  the  New  York  Ciuwa  under  )  12.%6.  ,„„l 

I  imI)  ""  "**''"*  "'  "*•  "'""'""  '"'••  •••  '■"'> 

*  The  caaea  are  not  harmnnioni :  1,1.1,  r>8vl> 
r.  Heviiolda.  1  stark.  115  (the  plaintiff  :,a.l 
hought  a  .•.MiKigMiiient  of  gn,U  from  ihi'  <..n 
•ijrnee.  takiiin  the  iiiih.rae.r  hill  of  h„|i,.g,.  hi. 

!'«, '^."*?'  '".'*  "'"•*"   *'""""   'l'«   I'ill); 
1,81.    luwdy  c.  Kllia,  22  Cal.  i\M\.  M't  (*,!,.  ,'f 

Bnod«  in  writinR  ;  proilncrion  r-o.iirw'i;  !,)'• 
I hompaoii  M.  .Mapp.  6  (ia  2ilO  (l*i  and  lime  of 
•  written  aale  of  perm.iinlty ;  prodn.tion  not 
S^Tr"*.'.;.  ""3.  '»■•'"'"  '■■  A»der«,„.  Mtt. 
I  I  k  I.  '•*"""P"it  nfptinat  one  who  .old  a 
laiae  hank-note;  pn^liiction  not  reiiiiiredl:  1,1, 
Orlme.  n.  lalhoi.  |  A.  K.  .MamV  2<tt  (pnr 
chaw  of  ner».m»lty;  hill  „f  aale  reo wired  to  l« 
accounted  for) ;  1,26.  Umh  .-.  .Moherlv.  .1  T  H 

b^mght ;  the  fact  of  piirchawan.l  promise  pr..ved 
without  p^«lllctio^) ;  1S7S.  Sirrine  ,-.  |lrig«  .ll 
Mich.  44.1.446  (mle  of  .t<H-k  of  k„«|,;  pn^'lnc- 
tion  of  writing  not  re.|nlreil,  the  terma  not  la-ing 
mawnul):  1,9,,  l>rlce  ,..  Wolfer.  3.1  Or  IS 
M  I  ac.  7.M  (tracing  chain  of  title  to  pera.maltv' 
»»"  ifm"";""'?  "^1"  ""''  '"»'i'"'rie«i  pn^luctioh 
of  bill  of  aale.  if  any.  lo  each  ca»e,  re<inired). 
»  Aa7''i»''.-  181,.  K.  r.  DnlTv,  7  State  Tr. 
N.  a.  79.1.  91,  (one  who  mw  a  document  written, 
not  allowed  to  name  the  author  witliout  nnxluc- 
Ing  the  oHginal);    1,4,.    Sayer  r.   Gl.iwop,  a 

writina) ,  IJ,„ud>,t„ie,:  l,M,  Dixon  f.  Barclay. 
M  Ala^  370.  3,1  (-i^nature  of  a  note  in  pay: 
ment  of  a  deht ;  pr,Mlncti..n  ;  recmire-l ;  here, 
action  for  deceit  in  a  -ale);  18iS4,  8n.Klgr..M 
o.  Branch  Bank,  26  id.  161,  173  (that  the 
witiieaa  hail  »een  notea  of  S.  In  the  baiik'a  nog- 
jeaaion;  proiliiction  not  reipiireil  to  prove  "the 
DM  "'''•«  exiatence  of  anch  note.  ") ;  1,76 
Bell  r  I)cn»on.  S6  id.  44 1.  448  (fact  of  executi.m 
01  mortpige,  aa  ahowing  posaeaaion ;  priMlnction 
required);  1886.  Hancmk  c.  Kellv.  81  Id  368 
37,,  2  So.  281  (that  a  written  instrument  "re- 
Utiog  to  her  dower  interest"  wa«  algned,  ad 
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(11)  Th.  ^  of  rf./.>m„,.  ^,.  „  _;r  •  '»♦• 

pruduction  ;  but.  lo  f«,  „  ,„ch  p  Jf  . "!'/  ^  f""""  •"'  l""v«.l  without 
term.  ...d  ^k.  »,,  ,,^,,,.^^  thoTiTbvinr '''•"«  "•  '«  »»"'  ''«umt;, 
iud  prcMluction  nocMMry.i  ""•  ^^  ">J"«et«"n.  the  rule  i,  .pplicabl 

S  1249    ••••    (12)  m„^  B«ui«-  with  B«. 

a  .l..ume„t  of  .  oerui.,  .ort  m  ri"!  SL;""'""''  -"«  '»•«  Uking  o 
1*«. /»«,*,.  ,.y„^„,,  3  8^^  Pn'Uuu.o,,  „  not  applicable: 

n't  wci-ri  uii  action  n#  ......       i  •  ''«•'*,  J.:    "Tli-.-  i. 

^tTr::- £PT?£r '  - -2^ '" "  tr  ^^  -^ 

..«=.  of  the  crUflcte.  i„  Z«^   .r''/  •»'•'•"<"•  ^hou'J  ..ot  he  Wi  ST,;1'  "r 


•Mtl^n  „jHic  to  m,i,.  h^i,  u,  .J,'IIL"',«''"'K 
B"i"l  •■.  CemnJ  B»nk  «  fl.   o?  'ii'""'  '*•?. 

ChK^go,  iraid.  110. so"   /•*,„,*/  ''"?'•  ••• 


•M-1.  Hutlan.1  TrK    cC"S  'Pr'?.'"'"*  "» ' 
836,  548  (aoti,-.    in  „  ••  Thrall,  3S  Vi 

M».  »3»  {f,A    -f  J^,'/;?  "/PPleyard.  34  W? 


P«Wa~i.H,on  thri,rMtP';,  i?«7;iJ"»"l""' 
•-  publ!,h«d  in  a  ae;:l'J  *''•  ?"  "n«i»«..c. 
pt«.lucmi  thi  DridtSl  H™'  '*«"""n.v,  withoat 
<>•  Co.  p.  G,„„e    JO  ij  "JJ' •  'W9.  BurlinBton 

Pr"..f  of  lo«  blank  hid  bJf  J^J^"  '"  '""»«  • 
bwn  made    by  l.tu,,.      'J^  ^mplninta  had 


Jone^4  Tannt.  Mi  (Gibb.  .1  ■■  i.  '  ■?"—  "• 
the  praitice  in  action.,  fVL  •,  ".""«'  *o  he 
fhange  to  Rive  „S,  to^**"; '<"  Wll' of  ex- 
h«»  very  latelv  iJn  hLi..  ?  P'^""  «he  bill ;   it 

whiUh-a^Mrriy'  'r„^^)  ^• 

^^■.    P~U«c:;^Vot*'^*R.«  (.50^/0^ 


^!;i' 


■l;< 


[ 
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The  same  reasoning  applies  in  other  cases  where  the  fact  to  be  proved  is 
merely  some  dealing  with  the  document  as  a  material  object,  for  example,  by 
larceny,  embezzlement,  or  loss  ;*  but  otherwise  for  forgery  or  cotinterfeitiiig.a 
An  a^enci/  may  have  been  constituted  by  a  written  authority ;  but  the 
repeated  acting  upon  it,  being  equally  a  granting  of  authority,  may  be  proved 
without  production.*  By  the  same  reasoning,  the  fact  that  a  partnership 
existe  may  Ihj  proved  without  producing  the  articles  of  partnership.*  In  a 
large  number  of  otlier  insUnces,  the  result  seems  to  depend  on  the  presont 
principle,  though  the  precise  grounds  and  the  classification  of  the  opiniuas 
are  open  to  ditterence  of  interpretation.*    It  may  be  noted  that  where  tlie 


iwalt  might  be  reached  by  treating  the  rale 
an  applieaTilo,  hut  impl^iiig'fMiu  the  plesdiiiKii 
a  notice  to  pniduce  (nulr,  $  1205).  The  praeticiil 
diHerence  between  the  former  and  the  latter 
reaouiiings  would  !«  that,  if  the  document  could 
not  be  pr<Hliiced  for  want  of  a  Rtamp,  by  the 
former  diH-trine  thin  would  be  inimatcrial,  by 
the  lattpr  it  would  prevent  proof  by  copy ;  bat, 
further,  that  by  the  latter  it  would  be  necemary 
tu  show  poMemion  by  the  defendant. 

•  180i,  .\nan.,  cited  in  Bucher  it.  Jarratt,  3 
B.  &  I'.  U5  (indictment  for  stealing  a  written 
instrument ;  notice  to  the  defendant  to  produce, 
"  certainly  not  the  practice,"  and  intimated  to 
have  l)een  held  unnecessary) ;  1 898,  First  Natl 
Bank  of  B.  c.  First  Nat'l  Bank  of  N.,  116  Ala. 
.■iiiO,  22  So  976  (a<-lion  for  loss  of  a  package  of 
transfers  of  land-certificates  deposited,  the  claim 
of  damages  being  for  exjieuse  incurred  in  pro- 
curing substitutes;  rule  held  not  tu  apply  to  tlie 
transfers). 

•  1880,  Fox  f.  People,  95  III.  71. 75  (forgery ; 
rule  applies  to  proof  of  former  utterings) ;  1885, 
State  i>.  Breckenridge,  67  la.  204,  25  N.  W.  1.30 
(other  forge<l  notes  a»ed  to  show  intent ;  hold- 
ing absolutely  that  production  is  necessarvl; 
1886,  Sute  V.  Saunders,  68  id.  371,  27  N.'W. 
455  (similar;  holding  that  the  document  must 
be  either  produced  or  accounted  for);  1823, 
People  V.  I.agrille,  1  Wheeler  Cr,  C.  412  (ntter- 
ing  counterfeit  bills;  other  counterfeits  must 
be  acrounted  for  by  proof  of  destruction  or  of 
defendant's  refusal' on  notice);  1847,  Keed  v. 
State,  15  Oh.  217,  armblt  (other  counterfeit 
bills  should  be  produced  or  accounted  for) ;  1865, 
State  r.  Cole,  19  Wis.  129,  1.34  (uttering  coun- 
terfeit hill ;  to  prove  the  ntteriug  of  other  coun- 
terfeits as  evidence  of  guilty  knowledge,  the 
bills  most  be  produced  or  else  accounteilfor  by 
■bowing  ilefemlant's  refusal  to  produce  on  notice 
or  prosecution's  inability  to  obtain  them  other- 
wise). 

Compare  the  oses  cited  antt,  $  1205  (notice 
to  produce),  and  ante,  J  SIB  (evidencing  intent 
by  other  forfiferies). 

*  1794,  Neal  >•.  Erving,  I  Esp.61  (an  agency 
pMved  by  habitnal  action,  without  prmluciug 
the  instrument);    1812.  Sjwncer  ii.    Billing,  3 


(to  prove  an  agency,  the  defendant's  habit  .if 
paying  npoii  such  documents  signed  by  tlie 
agent  was  proved  orally,  though  the  autlioritv 
was  in  writing). 

Compare  the  effect  of  the  Opinion  rule  timi 
{  I960).  "     ■ 

•  Here,  however,  the  principle  may  perh.i|is 
really  be  the  one  referred  to  ante,  }  1 242,  |i,ir. 
3,  i.  e.  that  it  is  the  rfii/v  of  the  o/iimtent  in  \iroi-, 
that  written  articles  of  partnership  exist :  ur 
the  principle  may  be  that  of  {  I2S5,;xm(,  thai  ihe 
articles  may  be  proved  by  oral  admitsiona  of  ihc 
opponent ;   or   it  may  be  that  the  partnersliin 
IS  a  "coltaieral"  fact,  nuder  J  1252, post.     Ilie 
opinions    are  seldom  clear  as    to  the  pmi»e 
principle  invoked:  1875,  Price  v.  Hunt,  :,'J  .M,,. 
258,  261  (pr<Hluction  not  always  retpiircil ;  Imt 
here  required,  the  issue  lieing  whether  a  imi- 
tract  was  one  of  partnership) ;  1810,  Widilifidd 
».  Widdifleld,  2  Binn.  245,  249  (though  hv  mie 
witness  the  existence  of  a  contract  of  |iartiuT- 
ship  was  proved,  another  wa^  allowed  tu  tcsiifv 
to  the  existence  of  a  partnership,  becau.so  tliey 
might  have  "  afterwards  formed  a  geneml  iiart- 
nenhip  by  parol  ") ;  1852,  Cntler  v.  Thoinii.>.,  25 
Vt._  73,  79  (suit  by  creditor  against  jwrtiier; 
articles  need    not  be  produced   by  plaintiff) ; 
1855,    Hastings  v.  Hopkinson,  28  id.  los,  117 
(plaintiff  charging  a  defendant  as  partner  pmb- 
amy  may  prove  the  partnership  as  a  fact  in- 
dependent  of   the    articles;    bat    a   defemlant 
defending  by  alleging  partnership  is  invoking 
the  articles  and  mnat  produce  them). 

•  1807,  Horn  v.  Noel,  1  Camp.  61  (sini«  a 
Jewish  ceremony  of  marriage  was  merely  ilie 
ratification  of  a  previonsly  written  controict,  to 
prove  the  fact  of  marriage,  the  contract  »iw 
required);  179.5,  Morgan  r.  Minor, 2  Hoot  L'l'O 
(that  a  certain  priie  in  a  lottery  was  driwn  liv 
his  number:  rule  applif^ble);  18.17,  l)\pr  /■. 
Smith,  12  Conn.  384,  391  (whether  a  i)ors.m 
had  a  certain  note  in  his  possession  ;  proilnitiuu 
not  required) ;  1885,  Harris  v.  Colliim,  7r)  (ia. 
97,  108  (that  deeds  of  a  certain  descri|iticiii  were 
deposited,  given  up  again,  etc.,  allowml,  without 
production) ;  1858,  Kawson  v.  Curtis*.  Ill  III. 
4.^6,  473  (that  he  saw  a  "letter  i>(  creilit.'cx- 
clnde^t:  production  ne<-essarv);  IS"."!.  Miller  r 


;••»„  .iinV    L'.'i      .1      V-./iu,  J    '"'"..•'  "no™:  proanction  nec-essarv);  187.1,  Mill.  re. 

1J    i.'ir     'i'?'  the  pfaintiff  had  habitually  Road  Co.,  52  Ind.  51 ,  60  (tliit  steps  were  taUii 

accepted    bills   addressed  to  him    as  partner;  to  organije  a  corporation  and  thatani.l,.,  «em 

ore    evidence  allowed ;  otherwise,  if  tfie  mode  file.1  ;  pro<lnction  not  require.1);  1811,  .\1  Ih,., 

of  dealing  had  varied,  which  would  then  involve  v.  Kenne.lv.  2  Bibb  381  (that  a  claim  was ..  i  un 

the   PWHif    "f       an    individua    written  iiistrii-  under  a  bill  of  sale;  production  not  re.iiiirr.li: 

luent   ) ;  1814.  Uanghton  v.  twbauk,  4  id.  88  1897,  Barnes  v.  Cum.,  101  Ky.  556  41  S  W  "i 
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fact  to  be  p«.ved  «  .ome  dealing  with  a^  ^  '  ''"* 

f'rj'r"'-".the  serving  5  a  writ  h""'"*  *^''='>  8°«»  ^  form  a 

generahzauons.'  ^^^'^  <*  solution  in  any  of  the  preceding 

C.  Exceptions  to  the  Rulr 

>n  the  era  of  the  rule  of  profert  (IfeTim\  H  T  *='^''^  «°°"eh  settled 
of  a  document  whose  contents  were  but  In^"'"*  ^'™^"*  »««d  not  be  mS 
or.  as  u  was  common!,  said,  of  a  document  S"^"*  .^  "'«  ^'o-  a"S 
(f-t  "f  ^ceipt  of .  „«., .  „,.  ''^"''*  *««  "  '"eer  collateral  to 

«9,  444,  so  N    i^P^  (th.^",'''^''  "  Mich. 

t«t..,l,  not  paid.  Mdretnn"H    """*."••"  P^^ 

'l"ire.l) ;  1894^  Ho"  „  Swtft  .L  PJ?^"rtion  re- 
»" advertiwmcnt ;  nrodnrtl^-  £^  •*'"  •""•  n 
81"  It.,,,,..  Ilevrndd.  MI  N  r  ^"'^^^  •  '«»». 

«'l"ir«l,;  181*.  Fort    '«*,•?«"*;  production      (»Jt?I; «?^"'' 


•"•^  '/  <y.  .•  evidence  thst  >k.  ._        *" 
dcfrn.laiit ;  pnxlnctim,  ~^„'    .™'"  '""»    the 

J.r«l,..ti„„  of  the  M,^,?".'"  '"  •."T'Paper; 

>n  a.t  was  done  within Th.  i"  '  ^  ("hether 
«;;"|ati.,n:  the  fart  of  Vt JL  H;*"  "' .'"^'^T 
•We  l.v  ,...rol,  bat  to  Dro«  Si  «''!'?»"»"  pro/. 
bv  ""lir.,r.v  Written  Srte?  th.""?  " '"•«'■«<' 
pro.u,f,l(:  18SS   M„.-i  •   '  ""  ""^e'  must  be 

pro-l".ti..n  of  ^JfcTtJ'iSJf »■???  '■■'•nrance ; 

'Iw.iai.d.ritinifaniein^r^^      '".    >"'ering 

re.|nire,l).  igoo  r,  k!^  ^  .'i"*  PWnt iff.  not 
*|\.'V,:  •«"!?[,:'"/;  7,1,-  Marble  Co..  64 1:1! 
ohftk  ».  „  received  bv  A^.l^L^r^^'"  "'  " 
»»v  .,,„„„,,(      „„^^":^,r" '»  •  "tain 


p.t'^^i  i      'aV^--  M«on,  a  r.  C. 

1876,  btanley  i,.  SutherI.i,.lLi  ]'""'«'") : 
("'«t  a  farm  had  Si?.l.l  ™  ''"'■  ^^9-  3SS 
•  rertain  .lebt;    «II^^'"'L      ?*«''«l""  for 

I*-*™,  23  Mo.   30*^  that  «   »    '    ^'""«    "• 
nnder    a    writ  •    .^  ■      .    '  ""•'■«  wa»  ukon 

(•ervice.,ende^diuaeJ,''•„^24  Atl.  10,3' 
onneceiwiry ).  "*" '"«  P"*eM ;  production 

.„  Fr.'p"*  ""■  «•' 

""d  1*44.  note  3.  ..-—.,  uuhi  », 

('«tl.?i*ae*j,;:5i;s,;,'co"sj-'r'.»  ^'•- ».  2» 

>«v  a.  wellXe  prov^r»nL'*'"t,""'  '«"  •  deed 

«2»  president  of  a  clib  mfn. ,  '""»'  »  P*""" 
1858,  I-oole  r.  (.crrart  9  rS  ,?,""'  "H^'nd) ! 
deni-e  of  marriage^.'  Lbh  .'^  ""  "*'"«  «"{.' 
mon,  involvingX  term.  .  f  ,1'"'  "P"**'  *«•«• 
not  received  without  thSj'  •''*  '""""act  were 

WM  organized;  rule  «'„^,. ',',''"v'  "  «"P"«tion 

^"Sh^l?-^?!^^;'"'^'^ 


1301 


«-— -""•™,  III  provinir  a  nxrni.t:  ■"•  "'""i  oe 
f.  Jjargp.  I  Vlei.k*5  W*,^"'"'-  '«?«>.  Smith 
leather  delivered;  in  '.howin^.h"  "^'""  '"' 
•  bond  to  deliver  it  the  l^^rt™  «he  exiatence  of 
For  the  caae  of  m  a^^J?""  **  P^d-eed). 
«"<«,  I  1SS8.  "  Vl^itment  to  office,  i^ 
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the  action  " ;  subject  only  to  the  qualification  that  profert  of  such  a  deed 
was  nevertheless  to  be  made  if  the  deed  was  requisite  ex  irutitutione  legit : 

1606,  Lord  Cokt,  in  BtUamj/'t  Cat,  6  Co.  Rep.  38  (trespass  de  bonU  atportatu;  tlie 
defendant  pleaded  ownership  of  the  land  ;  the  plaintifT  pleaded  a  lease  assigned  to  liiiu ; 
the  defendant  pleaded  a  condition  not  to  assign  without  the  lessor's  license;  the  plaint  if! 
pleaded  a  license  by  deed,  without  waking  profert ;  then  the  defendant  demurred) :  » 'I  lie 
reason  and  cause  that  deeds  are  shewed  to  the  Court  is  because  it  belongs  to  the  iuil^ns 
to  adjudge  of  the  sufficiency  or  insuffieiency  of  them  ;  yet  it  was  resolved  that  the  plulu- 
tiff  need  not  shew  it  in  this  case  for  three  reasons :  1.  Because  the  plaintiff  doth  not  claim 
by  the  said  deed  of  licence  any  interest  in  the  house,  but  the  licence  is  meer  collateral  lu 
the  interest  of  it  and  pleaded  only  to  excuse  the  forfeiture  of  the  lease,  and  is  not  like  it 
release  or  conflrmat,  for  they  transfer  their  right ;  2.  A  good  difference  was  taken  aud 
agreed  when  a  deed  is  requisite  ex  inttilutioni$  Ugii  and  when  ex  provuimt  homini* :  U>i 
when  it  is  requisite  ex  itulitulione  legU,  there  it  ought  to  be  shewed  iu  court,  although  it 
concerns  a  collateral  thing  and  transfers  or  conveys  nothing."  ^ 

By  some  process  of  thought  not  clearly  ascertainable,  this  limitation  to  the 
doctrine  of  profert  was  in  England  early  repudiated  as  a  limitation  to  the 
rule  requiring  production  in  evidence : 

1750,  L.  C.  Hardaicke,  in  Cole  v.  Gilaon,  1  Ves.  Sr.  503,  506  (bill  to  set  aside  an  an- 
nuity ;  a  bond  which  had  been  a  part  of,  the  transaction  was  required  to  be  produceil) : 
"  A  distinction  is  endeavored  between  a  bill  to  set  aside  the  bond  or  other  instrum^  ut, 
and  a  case  wherein  it  is  made  tue  of  only  by  collateral  evidence ;  but  there  is  no  such 
distinction  in  point  of  evidence  ;  the  rule  being  the  same  whether  it  comes  in  l>y  way 
of  collateral  evidence,  or  the  very  deed  which  the  bill  is  brought  to  impeach."  < 

But  in  the  United  States  the  exception  has  survived,  usually  more  or  less 
below  the  surface,  and  potential  only  in  occasional  instances,  though  in  some 
jurisdictions  fully  recognized  and  constantly  enforced. 

§  1253.  Same:  Prinoipl*.  Such  a  limitation  most  assuredly  has  a  justi- 
fication. In  the  great  majority  of  instances  where  the  terms  of  a  document 
are  not  in  actual  dispute,  it  is  inconvenient  and  pedantic  to  insist  o»  the 
production  of  the  instrument  itself  and  to  forbid  all  testimonial  allusion, 
however  casual,  to  its  terms: 


m 


'  Accord:  15S5,  Throckmerton  ».  Tracy, 
Plowd.  148  (prufisrt  not  reqnired  of  one  not 
privy  to  the  deed);  1602,  l)agg  v.  Peukevon, 
Cro.  .Tac.  70  (debt  for  tithes,  by  a  lessee  for 

J  rears  from  a  leame  for  life  from  the  queen  by 
ettera  patent ;  profert  of  the  latter  not  required, 
Iwcaune  "the  title  shewn  in  the  declaration  is 
but  a  convevsuce  to  the  action  ") ;  1 6.36,  Stock- 
man V.  Hampton,  Cro.  Car.  441  (joiitiflcatloo  for 
trespass  under  a  license  from  one  having  a 
remamder  after  an  estate  tail,  the  plea  travers- 
ing the  opponent's  claim  of  estate  in  fee  for  his 
ancestor ;  profert  not  necestary,  "  because  it  is 
bnt  an  inducement  to  the  traverse  and  is  not 
answerable");  ante  1767,  Bnller,  Nisi  Prins, 
249  ("  When  a  man  shews  a  good  title  in  him- 
self, evervthing  collateral  to  that  title  shall  be 
iutended,'wheiTier  it  be  shewn  or  not") ;  1800, 
Banflll  V.  Leigh,  8  T.  R.  571  (pUintiff  sued  as 
assignee  of  debts  nnder  power  of  attorney,  by 


1S02 


which  he  had  obtained  an  award  nnder  .irliltra- 
tion  which  defendant  had  promised  to  ]u\ ;  'a 
an  action  on  the  award,  the  plaintiff  lueil  ni« 
make  profert  of  the  assignment ;  Kejivuii, 
L.  C.  J. :  "  It  is  not  univers^y  true  that  a  ptu- 
fert  must  be  made  when  the  partv  (ili'ailiiig  a 
deed  derives  title  under  it;  .  .  .  it'is  iipvir  net- 
essary  to  make  a  profert  of  a  dveil  wlnCli  is 
pleaded  only  bv  way  of  inducement:  ami  the 
deed  in  qocstibu  is  only  inducement  tu  the 
action  "). 

*  Yet  this  limitation  is  mentintir<l  in  the 
treatises  of  the  1800*:  1829,  l'liilli|>|«.  Kvi- 
dence,  7th  ed ,  I,  SOS  ("The  genenil  riili>  that 
the  best  evidence  is  to  be  prodnred  which  th« 
nature  of  the  thing  admits  is  to  lie  iiu  iirstoKi 
as  applying  to  deeds  and  agreeinriits  whitb 
form  part  of  the  issue  or  which  are  iiiatiTial  to 
the  issue");  1843,  Starkie,  Evidence.  .1(1  ei, 
I.  SOS ;  1870,  Best,  Evidence,  Sth  ed ,  §  479. 
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1885,  l/«tt-,,,  J.,  in  M        ,  ^  *  1263 

no  .pplic.ti„„  to  the  factTl.,  .utd  '  J,  Jl'^^  "t.^he  «e-.«l  prfncipl.]  h„ 
the  exMtenee  of  a  deed  or  othi>r  ..^f:  •  ,f  'J'  "cogrnize  the  rule  th>t  -kJ 
whether  «  proof  of  the  pr^' TeS  I  T"^'  '"^'"^•"'  '-  *  Si^  p.^dr; 
tend,  to  e.tabliA  th,  ulthnate  faet^Lu  TZ  Vu'"™'  -boHin.te  mi^ft 
other  wnt  ng  Itaelf  „u«t  be  produced  0^^  aWn!;'l!''%T  '"'"•'  ""oh  dU  o 
evidence  of  .ta  c-ontenU  ,.  «I™i„ib,e.'  Ye  wSrtht.T""'','*  ''"•'  •^^°'«  ««ora?r 
rue    hat  a  witne...  when  testifving,  may  for  «..         ""'"  "  '"''J' conceded,  it  i,  al^ 

.n.e  l,g,ble,  and  giving  cohe«„ceV„R?JemTr^  °'  '"•'^'''^  '>"  «f^^m"nt 
e»..lence,  properly  .peak  of  the  execution  ofV«.r*^  '  unquestionably  ad,ni«,ibl.^„ 
a  ctter.and  th.  lilc,.  without  prSj  the t£™e'f""«.°.'  "*-?»».  »»>«  ^^ij^  ^ 
f r?r  would  certainly  be  productive  of  great  n™'  "'  '  *  '"'""'"^  *°-  ^o  hold 
defeat  the  end.  of  ju.tice.  Reference,  to  wHtL„  Ztr""?'  T*^ '"  «"»«  -«es  wou  d 
pose  sUted  are  to  be  regarded  a.  but  mere  induce™     tLT'""  ^'  '  "'"'"^"^  '^  "'«  Pn- 

.  pur^  not  to  pay  t^Te  ttoT;h"r?ri:"i'  r."-  f'  'PPel^nttXot^^ 
wa^  gomg  to  put  hi.  property  out  of  hi.  haldsTn  oTd^r  ?  aV^'  ~  """  »">  ^ad  .aid  he 
u..der  the  ...ue,  i.  the  important  part  of  th^t.  "  ^ }^  •'^^^»'  *''«  el«ra-  Now  thi, 
^a,  a  «„ewal  »ote '],  if  indeedTny  oMt  »n  1  ""*  ''"'''"°°  t'^hether  he  .oto 
w.,  ,a^ about  the  deedingof  the  lan"^.  th  'g^^rng^,l'r'«'«'>-  ^"'  *'"""°-'  t"»^ 
^..000,  we  «gard  a.  mere  matter  of  ■^'^^^^r^^'lt'^T^^XS^^^l^Z 

T«ro  things,  however,  are  to  be  n  ,'«d     (1  \  Th.  . 

nition  of  the  limits  of  this  exce    inn    ■  *^™  "collateral,"  as  a  defi- 

which  is  almost  imposslbL  o    cVnient^lT'?"""-^  ""'^  elusive  wor. 
n.or«  satisfactory  term  or  test  isT  SI  ST"  f  ^"'''^'^-     ^^^  « 
hat  production  is  not  necessary  XertL  w'        ° ^  "P°"-     "^«»y 
Jo»aM  disputed  by  the  opponenT  w^  !o  tn^T  °V^'  u^"^"'"«°'  "«  "«* 
not  be  prepared  to  dispute  Us  term?  a^H       .I! '  '"'  ^''^  "PP^^^-'t  may 
opportunity  to  see  the  document  and  not  bllr'  T^  '"''''  ^^«''«  ^^^ 
ponenfs  testimony  to  its  contents    l«n    ^e  obliged  to  accept  the   pro- 
tain  beforehand  whether  thetrms  5772^  "°"''  '^  ''*"'^'  *»  «"'- 
be  deputed.    Again,  if  we  say  th^t  tl.ltT^''^'  ^  ^  "«ed  would 
not  material  as  a  pnrt  of  the^  su L  iXS^^^^^^^^^^^  -^  «"  document, 
too  far;  for  a  document  may  not  form  an  „!  P'^^^^'T ' """  &°  °"°«  »»'« 
may  be  important  enough  in  eWdentT  °  '  "'"«°' °^  'he  issue  and  yet 
no  alternative  but  to  ac''ceprtrcu^nTrdTr'^"f  °°-    ^here  seems 
as  serving  to  define  the  exceZr^l)  B^t  >     ""'^ 'l''"  *' ^°"«^-l  " 
inconsistent  precedents  and  the  disadvan^nl  V"^  ?'*  *^'  misfortune  of 
be  obviated  by  applying  strictly  thafJw^.     ""  °^''"™  «^«fi'>i«on  can 
I^t  t,.e  trial  JudKtefmLe  aCt^,^';„^7j£"-  **'  ^"''^^^  ^--«- 
of  the  principle  to  each  case.    Whe  her  «^~.         .    '"'''"'"■  ^^^  "PPli«>tion 
fnally  a  question  whether  it  is  ZZi    ?  document  is  ••  collateral  "is  prac- 
to  need  pLluction ;  and    h     «Z^^'",'°°"«''  ""^^'  "^^  *he  circumsta^nce, 
-ine  this  question  finally  (aV^^tieT'  ""  '''  *""'  "  ''^«*  *«  '^«^'- 


t 
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is  a  part  of  that  rule  that  an  oral  transaction,  though  reduced  to  writine  can 
be  availed  of  whe„  other  parties  are  concerned.  and%he  orSiranrtSs? 
between  them  the  material  one  (post,  §  2446).    Thi«  does  not  mean  that  the 

ZZT''^''^  """  ^  ^r'^  ^y  ""^  ^^•"•"""y'  »>"'  »hat  the  term, 
the  oral  transacUon  can  be  shown.    Having  erroneously  in  mind  this  ZJ. 
ent  rule,  the  Court  of  at  least  one  jurisdiction  has  phLed  the  present  t 
ceptxon  so  as  to  allow  the  terms  of  such  a  writing^o  he  ir^y!rZtj'; 
other  than  the  parties,  orally  and  without  production.'    Thh  fapureW 

I^t  rr  r*?,°^'"«-' ''  •""'  "^^^^  «'''«^''«™  ^«°  doubted  tha"  th"  pL 

§  1254.   B«m,:  spwlfle  Xutano...    There  is  naturally  little  to  be  found 

has  depended  much  on  its  own  circumstances.    The  important  thh.^! 
note  u.  that   the  present  doctrine  has   been  invoki  TdlTd  ng  ma, 

S§   1242-1250X     *or  example,  m  proving  that  a  defendant  paid   mon.v 
upon  a  note,  the  payment  of  the  money  is  an  act  separate  from  Tud  not 
volvmg  the  terms  of  the  document,  so  that  to  provVthe  payment  is  „oto' 
prove  the  document's  contents,  and  therefore  the'rule  of  pSio^  do^sn 

t^^coU^Zr^rT:^''''''^''^''''  ^'^^  '^  "'y'''^  *•«'*  *^«  dl"m 
ilJ.flr  .that  lience  the  exception  to  the  rule  comes  into  play 

Most  of  the  cases  m  which  the  term  "collateral"  is  invoked  can  b^  s  ffi' 
ciently  explamed  by  that  principle.'  «*  can  oe  sum. 


»  1873,  Pollock  ».  Wilcox.  68  N.  C.  4«   49 

the  defendant  wu  allowed  to  ahow  orally  the 
content,  of  note*  gnnendered  and  note*  made 
hy  him  M  the  pnce  of  the  land;  the  role  not 
being  applicable  except  between  "  the  partL  to 

rdTn.'s'v'1?,*,',^'«"/-  M'Connell.  116 
Id.  8,5  21  8.  E  923  (action  for  xlander  of  title; 
plaintitr.  p«x,f  of  a  deed  by  him  to  I.,  allowed 
to  be  by  parol  on  the  ground  that  the  rale  did 

?««"T'i."  ""'J""  '"""Ke"  to  the  deed): 
1896,  Archer  v.  Hooper,  119  id.  281,  26  S   E 


be  prcxluced). 

1881,  Smith  p.  ^ox.  V  ur.  827,  331   (m 
du<tion  required  of  a  roid  deed  between  thiBl 


Cjx,  9  Or.  S27,  331   (pro- 


18.6,  Uwu  I,  Hndmon,  S6  id.  186  (fabl  r,.,,r^ 
«nt«,on.  a.  defence  to  action  on  premium  ,  ,.,e 
for  policy ;  production  of  application  nxmir,-,! 
a.  not  collatenU) ;  1877.  Eaat  v.  Pace.  57  i, 

ter^'-  ^.^?  "•."•"cidental  or  collateral  U 
ter  );  .1884,  WiniJow  v.  State,  76  id.  4>  4g 
(exception  recognized,';  188S,  Jones  v  "(ill 
M  id.  m.  179  (role  not  applicable  to  ^^  „"„ 

tTT^^L  'f^*',""^**^  '•  C^ok.  97  id.  "o" 
ixa,  12  So.  108  (exception  recognized)-  Iso; 
lorrey  v.  Bnraey,  113  id.  496.  21  So  3 
HSr-'Li  .t  ^T"  ^°'  ilWeeling,  evideii...  ,vaj 
offered  that  the  perwn  had  iMd  a  ne»spa,*r 
clipping  that  would  cause  it;  the  clippi,,- rt 

™uT.^  f"  i'!*-  m';  a*  8»-  1  (to  show  i,„ii«, 

.^n.^"fP''r?'''«':  '90'.  Griffin  "•  ^tnu:  129 


peritona). 

*  They  have  accordingly  been  olaced  thi>n> 

(onu,    SJ  1242-1250),    while    tSe'^J^e.leSS 

l.i;"^jr  ""•  °°'^  ""^  ™""?»  "'•'♦•h  more  or  id"92" 29"§S"TM7iL.'n7t''  """""  "■  ^"" 

less  Ueanitely  mean  to  recoiruize  a  real  .»™.^  1  „  '/li         .     '■■"n»  on  a  person  a.i-  -ihi); 

tio„  of  the  p4«„t  «,rt;  lhe*pXde.r^^„  S  ;u^"fL"L""!f  "".''I!..''  *^^  "^t  .,„t  rl 

sections  shouM  therefor^  alsS  iTcomuL    ™  ^1^,      be  pn-Juced.  being  collateral.  aii,i  its 

•1'  of  the  state,  of  facts  dealt  withT  ?h^cit,^  1%^^  ""*  ^'"«  '"  *""*> '  '«»■  Zi"""' nn.m 

tions  below;  compare  al^ra  few  <«»  Ht^d  ri*^' "c."*  -  '  ^^  *>•  >8  (similar);  IK,||, 

PJ.'.  f  2143  (anthVntication   of  ancSTcmfe^  S^^bi" n^.®*^' -^  ";  '"•  «>  S<>-  "''^  'P^- 

of  deeds);  Ala.:  1831,  Sommerville  Tstepffr  wWeh    .h^JT'li''^.^^'  ?  '""•''  'K"""""' 

nTed^;X"B';oi;;\-t'j",7^i'b-  il^S^i-'^T^^^^^^ 

1020,  ,.mblt  (action  on  agreement  to  m»  dfl  Zl„^-,i  ?"  (nile  not  applied  to  a  memon,n.1,.m 
ilciency  of  an.o««  »f  .  JTu  ::t'  ^mt^J^^tL^,  T^V^'i^i^'^ 


S  1255.   (2)  F«n  ital«„  „-    ^  •  ■^5" 

tk«  produotion  .hoold  be  dUpenJd  »?r^'  »*»W*     The  piopMitr.. 

are  -t  open  to  th.  «„,. ; feS  wS  .ir'"''"*'  '"  -^""S.  •  ^,  T'^ 
wLert.  tb.  written  evidence  miX  h.!!,\  "«"  *°  P*™'  «^d««»  from  "o/L  *''"^ 
from  the  preeumption  of  if  ,.?♦"  .k  .*"*"  P-^uoedj  for  wch  evM™  ■  *"'"■'*»• 
better  evidence  i/w°thheldwhr~\'^*''«  '"»»  ">•  ve^  „2«  LfT  "  """'''"« 
ably  be  p«.umed  to  ,  e  i  fceT  hV  '  T'  "•«»-"  •^"'"u  tobe  tr^e' ^"*  *'"'•'' 
question."  ^''«  "'^'Sht  and  value  of  .uch  WJ™        •       ""■'  '*»«°n- 

"  testimony  u  quite  another 

10.  John.  i«.  UtuZ'Z'T    "■  ^"""'• 

Pnn^rand  president  of  ,%';»"''''"'  *»•  State 

"W  prodacti'on  fn  an  act^m.  *  '  P."!«ble  with- 

^eral  matter";  "u  iT^ylJ",'  ^]^^-  »•  "mI- 

parol  proo/'in'sUhtS-^VLPJ""-*  to 

,' of  whf,h  ,h,  defefda„   '"  '':,!'''i'J'<'k'"- 


against  maker  by  indonea  fn>  _ 

note  to  .nl«eqaJ„t  InXL.   |T"»y  P«'^  <>n 

intermediate  i^donemeii^'J-  P-^""*  ">« 

4  s  F.  R  Co. ..  Kilpatrick.  «7'w  47  fj- ^SI- 
S'I  (expniiion  by  brakemin.  ITi  '^  ''•  "• 
not  required  to  l4  p^u™3  LP'"°"1  o"  «•«•• 
iiici.leutal  ") ;  Cal-  1 8S7  M.  J^  ""'*.  "•«»'/ 
78  Cal.  209. 213.  !M  p„  ^g^?™?*'"  ?•  I>eDDisoD, 

per>.uaded  him  tol^^,'',tV,rdrrv''"'"« 
"•■iitiiiit  th.1t  he  hail  .  •"."""'  lands  by  repre- 

8.;  teftimony  of  8  ofre£,Ttor'";'  ""«»"' 
tn,.t  was  in  truth  snbZnent"  i''"''""  «"•- 
not  required) ;  ///  •  I^   u '  '  '      ^"Sion  of  it 

rental'  uoU.  incWeutS  ^.  '"  '"'"  ""^  » 
«iee.l,  mortgajje,  etc    "ni-IS '"•"?"  '"   P""' 

ro.1  r.  Madllen  I«  to5"^U  ^f '  '890.  Coon- 
provea  pleaof  p^me„;    „;„     ?'  ^-  "<»  (to 

l*en  given  in  navmTmt"  .1,  f^"  to  hare 
"lfere,r,„  tesWy'ffrt''  "■«  P^"""  *''«'' 
hwl  been  paid  by  this  cl^  °^''*'  ""'«  that 
'late.s,nouVt,etr'„f,h.  '!£''•  """^  '^  8>'e  the 
it  »ith  the  cCk':  "he  „?,"'"  "•"••  toldentify 
the  .ther  note) -ISM    T-  ^  ""^  •PP"ed  tb 


,  o  of  whTchT  e  "dSant  w:^'\'""^    " 
•luction  not  required)    mS^^T^  charged;  ^.^ 
98  iJ-  686.  699^."  s£.'  .'.*!??;'>'«  "  Wilker,!;,n, 


pro- 


«  »ay;  mJenotaiJ     89  S  >'«,/.'*•  """Pton  v.  Hai  52"s"r''-r 

',L!Ji'!!!!:!LP?4  t^'.'^sS,?? ^^n-'lope  heid'a'^^;  •:• 


......  ooj,  w  „.  t;.  30J    ,,., 

on  tlie  lase  in  an  nndisrlr>u.i  -,.  ,  -n 

pliiaWe) ;  J/oJ^  nil  /?!?'  "2^.:  ™le  not  ai^ 

•»  indicating  hia'standini  "  1^^'"T,  °'"'^  '«n<l. 
IMS,  Smith*"  awk    17V )S~''"^''  t-y  parol) 
545  (covenant  a«Si  inVnmh^  '""•  '°  *»•  ^■ 
f-'Rincer  lesdii^twer  I^^""^ '  «P"t  "^ 


t^»«.nordeVfo,mone^i„'«';''--tencesi„ob.' 
P?«inction  of  the  o^r/J"!^,^  «?'  Panper; 
being  collateral);  I893  M^nItS""^     'he  mwter 

not  applicable);  S  c  ■llCtTi'^  °*  '»'«:  ">'« 

2  Bail  324,  328  (to  show  f^V-nT''^  ''"""n. 

tary  conveyances  at  the  aam^  ►•  •''  ""i"  ""'"n' 

being  collweral.  need  „nt  iS    "T  ""*  '«tter, 

Gist  ..  McJunki^.-j'^i.^,^  PnHluced);  1845 

a  sale  of  laud  eTideil™.  ™.    .  <t"."''ow  fraud  in 

deed,  as  a  colL^iS  „?    ''  "^  «"«"  »'  «  Prio, 
ducingit);  °i^'^,^«:""»''tan.e.  »i,h„„tP"^ 

OQ  u\.  /I.'?.""'  'Jampton  v.  Rn..  «o  o  J^'i^ 


38  S.  K.  123  (resilUn^  ,^,p.'*'"«'-  *.»  "•  ■•67, 
contract  on  which  thf  ^      '  P'0''''rtion  of  the 

1805  '■ 


"<1  ! 
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But  there  is  much  to  be  said  against  the  recognitiou  of  such  an  exception ; 
and  the  sum  of  these  objections  is  found  in  the  following  passages : 

1845,  Ptnne/alher  C.  J.,  in  Lamlat  t.  QutaU,  8  Jr.  L.  R.  882,  385:  "I  cannot  »uh. 
■oribe  to  what  was  laid  by  Parke,  B.,  in  that  oaae.  ...  The  doctrine  there  laid  down  m 
a  ntoet  dangerooi  proposition.    By  it  a  man  might  be  deprived  of  an  estate  of  f  l(»,Ooo 
per  annum,  derived  from  his  ancestors  by  regular  family  deeds  and  conveyances,  by  pri>. 
docing  a  witness,  or  by  one  or  two  conspirntors,  who  might  be  got  to  swear  they  heard 
the  defendant  say  he  had  conveyed  away  his  intureot  therein  by  deed,  had  mortgaged  cr 
otherwise  incumbered  it;  and  thus,  by  this  facility  so  given,  the  most  open  door  would  be 
given  to  fraud,  and  a  man  might  be  stripped  of  his  estete  tlirotigh  this  invitation  to  fraud 
and  dishonesty.     It  is  said,  it  is  evidence  against  the  person  himself  who  made  this  ad- 
mission, and  that  there  is  no  danger  of  nntrutb  in  what  a  man  admits  against  himself. 
Supposing  the  admission  to  be  proved,  is  there  no  danger  of  mistake  or  misconception  of 
the  terms  of  a  written  instrument?    It  may  be  long  and  difficult;  one  part  or  clause  may 
explain  or  qualify  another;  an  unprofessional  or  ignorant  man  may  be  led  to  believe  it 
may  be  so-and-so,  whereas  the  real  and  true  meaning  may  be  the  very  reverse  or  some- 
thing  very  different.     But,  produce  the  deed  or  writing.  Ultra  tcripta  manel.    On  wliiih 
side  is  the  security,  and  why  depart  from  the  rule  that,  if  you  want  to  give  evidence  of 
the  contents  of  a  writing,  the  writing  itself  must  be  produced  ?    Is  there  no  danger  of 
untruth  or  misrepresentation,   when  used  against  the  party  making  the  admission? 
That  is  the  ground  put  by  Parke,  B.,  and  in  which  I  cannot  agree,  when  I  know  by  ex- 
perience  how  easy  it  is  to  fabricate  admissions,  and  how  impossible  to  come  prepared  to 
detect  the  falsehood.     Why  are  writings  prepared  at  all  but  to  prevent  mistakes  and  mis. 
representations  ?    And  why,  having  taken  that  precaution,  with  such  writing  at  hand  and 
capable  of  being  produced,  is  the  same  to  be  laid  aside  and  inferior  and  less  satisfactory 
evidence  reaorted  to  ?  " 

1860,  Maule,  J.,  in  Bovller  v.  Peplow,  9  C.  B.  493,  501 :  "  It  [Slatterie  v.  Pooleyj  ij 
cerUinly  not  very  satisfactory  in  its  reasons.  .  .  .  What  the  party  himself  lays  is  not 
before  the  jury ;  but  only  the  witnesa'  representation  of  what  he  says." 

Of  the  two  arguments  here  offered  in  opposition,  the  first  amounts  to  little. 
The  possibility  of  error  in  an  opponent's  own  understanding  of  the  terras  of  a 
document  is  not  great;  and,  so  far  as  it  exists,  it  can  do  little  harm,  because 
the  opponent's  extrajudicial  admission  is  merely  some  evidence,  and  not 
conclusive  (ante,  §  1058) ;  he  may  still  prove  the  contents  as  he  now  knows 
them  or  may  have  the  document  produced.  But  the  second  argument  — 
that  it  is  easy  to  fabricate  alleged  oral  admissions  —  is  the  real  and  serious 
objection  to  the  doctrine.  It  may  be  conceded  that  the  opponent's  admission 
of  contents  is  satisfactory  evidence,  if  he  made  such  an  admission.  But  did 
he  make  it  ?  Here  we  are  left  to  choose  between  conflicting  oral  testimonies ; 
and  it  does  seem  undesirable  to  leave  the  matter  to  depend  on  the  credibility 
of  this  or  the  other  witness  when  an  inspection  of  the  document  itself  would 
speedily  settle  the  controversy.  The  proper  solution  of  the  dilemma  wuuld 
be  this:  When  an  admission  of  the  contents  is  testified  to,  let  production  be 
dispensed  with  ;  but  if  the  fact  of  the  admission  is  bona  fide  disputed  by  the 
opponent  and  some  testimony  to  that  effect  is  put  in  by  him,  then  let  pro- 
duction be  required  or  the  document's  absence  be  accounted  for. 

§  1256.    Same  :  Fomu  of  Rule  in  Various  JuriadlcUona.     The  solution  sug- 
gested in  the  preceding  section  does  not  seem  yet  to  have  been  advanced  by 
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if  1177.1282]    EXCEPTION  FOR  PARTY'S  ADMISSIONS.  ,  ,,,« 

any  Court    The  results  so  for  in  ♦».».. 


>  CompM.  with  th«  foUowlDB  the  mm.  on 
dnplicte  origins].  („„,,  g  ,23j„»  JJoo^f  •  »" 

oppoiieuft witneM, held -uUicieiit) •  irjf "liL  " 

r.  Coiie,  I'eake  30  wmUt  (..imil'-       !'  ""'on     to  overrnle  SlattiriVn'  o  "i"  "','l"»"'oie  lor  u 

I  .nffi,..ent),  1793,  HurleiRh     .Yoke  U  OB  ^1^?""""  "'"•  »•  "•  a-W 


booli  of  stock,  hrlil  .unH'ieuii  •  1741    u.,  1  •   l 
on  l,i,  indentnre  of  BmZkShn     f ."""'" 

>  lc.i.e  of  the  term,  of  the  oriel  nalX,itt.i 
S6-I.  Hf.  &  Mo.  187.  Aklratt-r  'j  ,'*•"'•  **». 


493,  .W6  (William,  J  ?.,.:  ■  "P'"*'  9  <-'•  «■ 
to  overrnle  ila«erie„  pi  I^Vll'-^L'''''  '"'  « 
think  the  r,:iiuZ\^rl'^^-"'Z^^.^''"'7 


I     I.-  7        :    '  •  '"*''•  ""'  I'-  Meek.  3 

(u'liiract;  acIniiMion  enfflcieuti  •    lim     p 
Forb,*.  7  ill.  224  Cokri,!™.    i  V.  :  •  '•    "•   "• 
required-    h«~    .1  ;.*^i ''■.<''"«*  proof" 

llardv.ib.  501.  SlxT  M-^  in  rf'i^^^rr,.^- 
«ii»»cr  in  ch.incery,  allowed  1  •  isin  iw.  "  "" 

positio  ,  with  credi?^'    f  v'?  '  •'T'  "^  '-om- 

Jhe  ,lefe„dantWerh^  ^mK"oVt'?rP-' 
•""iV;    'ho  instrument  w^'Sved,.""  """■ 

N  H  i-jT^l'i    J    :  Wow""!  e-  Sm  th.  3  Scott 

.ill  i. 'M7'?h""e«'tti^""'°.-''- "»"" 
•"■CO);  .848,  Kiig  "  Col?  slrr^L'?  ^"^ 
("  .'ln.i«ion,'eithef  rerW  or  in^ritinf  *V  *?" 
««.te„,s  of  ,  deed,"  i,  Mfflciem)*"84f  t',,"" 

'"0,  Mur,.,  .isSi- "I  •i5r4'6T^;srmiii 


•toke,  14  o  B   «Ti  r     "      •"•  "•  "•  muDK- 

abstract  of  dwdf  re^l '     F'  "   ■*?*•  '•^^  '«" 
contents)     1858  San^-       5?  *"  odinission  of 

le^eive.! ;  followinir  SuiJ^2'     ??  («''"">«"oni 

of  tie  amoTt'  of^^^t.  •^'.  ,•  ,7'  H^^^on 
does  not  apply  wherA  .h.  .1  '  "'*  ""'• 
mitted  theX't.  whch  .«^'T"^  '"»  «■«■ 
•902  flamett  .  Witn.^i'AIa'*,?,""^;'^' 
Ml  (production  of  a  codv  admkt»  1  k  '  '  ^■ 
to  be  i-orrect  dispenW^with  ?i"  "*  ^^  yi'P"''ent 

83(oraladmi,;ionVdefen-danto?^'l'  ^-  "; 
JudKmi-nt,  received)  •  187?  m.  1,°  '"""""Pt  of 
land,  66  .MrMS  335  5"'JJ'~i'>"8t"n  f  Ho,k. 
a.  ad."s,iois  of  a  not^""^"  "'  "  ?"'-  '^■'»ived 
V.  Pooler:  vet  nu?  dS^J"'"''""'"?  ^^'^^» 

written  ilmi"ion1.S  "aLTT8£'°S  ""/l!  * 
Palmer,  6  Cush  513  5»ft V*"i  'i  .*V'  ^'""h  ». 
tenU  of  a  record  nfi^  '  admission  of  roa- 
aUowed)     1^    K^V"?*™*"'-  "ecution.  etc., 

»•  Wesley,  166  Mnn.  248,  44  NR   /«  /^ 
doctrine);  1899.  Clarke  u    Wtrwiok  P \f'T' 
174  id.  434,  54  N  E  887  /••  i  .     •    ■    ^  *'•  '^o  • 
dcnce  .        althon„ .'  ,i    '    ^''">"»'ons  are  evi- 
of  «  Written  wrr^'-  h-Z  "''"•'  '"  "•«  ™'"<-»'» 

«ce  pt  for  a  writing  .»«  •    .    "*  '®*  (written 
rfU^^^^^-'^Mi^  con- 
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I 
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^ate.  the  rule  ..  repudiated,  though  perhape  in  some  cases  for  Jl  al 
J««.  on  y,  not  for  wntten  admiMion.;*  and  it  should  be  noted  Su 
Mcond  objection  above  mentioned  is  practically  obviated  where  a  wutt 
admu,s.on  exists.  -  so  far.  at  least,  as  that  writing  u  proved  by  pToducT  ou 
by  the  opponent's  refusal  to  produce  it  •«  oy  productiou  „r 

(c)  The  limitation  has  been  attempted,  and  possibly  obtains  in  EnclamI 
that  an  admission  of  the  opponent  made  on  th!Zand\  testffyilg  Z      ' 

nLTT7«r°"^  "'^""  ""'  •"<««'  »«  ««=•"«  non-production ;!"; 
precedent  of  Slatterie  v.  Pooley  is  confined  to  precisely  its  same  state 

m  de  TS^""  'tr'  '•  .""^^  °"'  °'  ''°"'**    A"  -dmissron    how ev   ' 
made  ,n  testifying  before  judge  and  jury  is  authenUc  beyond  dispute   .,  l" 
wholly  escapes  the  above-described  real  objection  to  the  doctrine  namei; 
objection  that  testimony  to  the  alleged  admission  might  be  ea^Uy  ?«b£ 

ing  the  admission  in  precisely  the  case  where  it  might  be  received  wZ„ 
Tr,    *•  "f'"'"«  '»  >?  P""^ly  the  case  where  the  danger  exiles      ' 
(rf)  A  fourth  type  of  result,  in  favor  in  some  American  jurisdictions  i.  to 

allow  the  proof  by  admission,  whenever  the  document  is  shown  to  S  W  ^ 

15fi  C.  S.  I8J.  196.  iV  Sup.  325  ,oS^,^„,r«.ion       emf.n     hTn^fr^J'lV  fP^:  T*^"  ''J'  ""    ''■• 

•boat  ,  pnrticDlnr  matter,  hi.  itatpn„„r  i, 
evi'lence  againrt  himwlf;  .  .  .  bat  it  .I,,,,  i,,t 
/..llowthat  the  pUiniiff  ^oald  l^cli^Zul 

1859,  Farrow  p.  Blomficld,  I  F.  *  F.  6Vi   I>„1 

i^M  ■.  ,<»"°»'';i5  «'••  opponent's  a.li„'i,,i,.n 
on  the  «ai«l  to  ,»(»«  without  p«>du.  ti..„,  ,.„„ 

1859.  Wolverhampton  N.  iy.  Co.  i.  Ha«k:f„r,l 
h.fc:J..."i  " /°^  (interromitoriea  to  .,|,,,„„„,t 
before  trial  u  to  ronlenU  of.  docament,  „i  l,  ,„«! 
only  on  condition  that  themhoold  not  l„.  ns«l 
at  thetrwl  anlem  the  document  nhonld  l.r.li„»n 
I'.wt);  1868,  Henman  v.  l-ejter,  IS  id.  -T«  (nm.^ 
tion  to  a  jMTty  u  to  the  remit  of  a  form, ,. nit 
ofhi.  .dnmted;  %!«,,  J.,  diw. :  "h,:wm«U 
t.o  difference  that  the  witnem  v..  s  parti  t..  il,e 
»nit :  the  doctrine  lai<l  down  in  Slutf.rir  .-. 
1  ooley     .      cannot   comprehend    pnr.l  ;i,|,i,i* 


rent  received   to  iliow  a 
Pooley  followed). 

That  the  a.'    ^iooa  need  not  be  verbalty 
preeiM  or  compltle.  Me  jiont,  {2105 

•  I84.V  r*nl  Ooeford  ».  Robb,  8  Ir.  f*  R  817 
•wiW.;    Uwlew  .-.  Qneale,  ib.  382  (pogitiveW 

Pnrcell,  12  id  90  (admimion  in  an  aunwer  in 
^ceryof  arelesMHleed);  I86I,  IWibnrton  v. 
Retcher  22  Arlc.  453  (guardian -i.  admiwion. 
of   record   of  ap^-intmeiit,   exclude<l);    1860 

defendant  ai  auignee  of  a  contract  to  do  that 
which  wa.  a  traipa..;  the  defendant',  oral 
aomiMion  that  he  wa.  assignee,  excluded  •  no 
Mthority  cite.1) ;  18:8.  I'oormaii  v.  Miller  44 
11  269.  275  (declarations  by  offeror',  oln  pre,* 
S^^"'  «'"^''"*«'  ■  qnestion  not  roiwd) :  824 
Buell  .^  Cook,  5  Conn.  206,  208  (ora-  admiLsJlm 
of  written  lease,  eielude.1);  1871.  PInnkett  . 

.^^„.™h*  ""'   ^''-  '»''•,»>»••""*'«   paroradmi^ 
.ions  by  opponent,  excluded,  except,  of  course 


8mith,-3  III  4V  ■:9  o^rS;  on  of  a  Sc'v     i  ""'"'  }  '  ^  ""■""   comprehen.l    p«;: 
in  common  under.  Jeed.exSXfsSoTx?     l^T.^    1«   T'lV"  «'   «n>ten'^  .1, 


,___...,  „  ,».M,  nuiiiiBiiiuu  oi  a  len.ncv 
w  common  under  a  deed,  excluded);  1880  Koxp 

r»  ?'*•.!'  f  "'•  "k  <''"«"-^  •  'o™*'  •'tt'rini^ 
are  to  be  shown  otherwise  than  by  the  defend- 
jnt.  admission.) ;  1843.  Clark  ..  Slidell,  5  Rob. 
lA  330  (excluded) ;  1843,  Bogart  v.  Green.  8 

?SK  I'fc'fK*'  '-''"";•  "•  B«'««l«"'«nn,  61  i.l.  II8, 
126  (whether  a  vendee  had  notice  of  an  encum- 
brance; onl  admuMion.  held  iosafficient  anlen 
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extorted  from  parties  under  the  prf«sni,  ol 
croM-examiuation";  but  Willes  and  K..:ul>.g, 
JJ.,  thought  that  on  a  collateral  nrntler  t.mh- 
'■«?,,"  ?"•'•  ""  P'rty'. admission  m»ir,Hl\; 
1857.  LiBch  V.  O'Hara,  6  V.  C.  C.  I'  ?V)  '65 
(a  party',  compulnory  admimiona  on  ili.,.,ierr 
do  not  suffice).  There  is  nothing  in  tl.o  ni.Hlern 
rule,  of  privilege  (pot,  {}  1856.  2218)  to  » 
count  for  tbia  reiolt. 


detaimd  hy  the  opponent*    But  tJ..-   it 

from  production;  he  i,  requ  Jt  Irunt  tT  '°  '"T  '''^  P««>^ 
may  then  uae  the  admuaion,,  .,  he  cS  .„v  1  """-Production.  .„d 
content*  ""  <=°«''^  •"7  other  evidence,  to  prove  the 

(post,  §  2588)_.-...  .  formal  adifon  fo,  tL?'''^'  '  f''^'''  '"'"•'"'''» 
with  the  necesaity  of  production  'Tuchrn  ^A  ^  '^'"'  °'  ^"«' "  dispenses 
and  suffice,  to  concede'any  feet  ;hrvtr "'IT"  "  '  ''""  °'  '^^P"^' 

third  ACKeCllfliXt^^^^^  T^  -^'^  «'-e"ce  to 

or  the  acu  of  the  partner,  ae  admU  lT£  /''  °'  ?!  ^"'*«"  "'''^J«»;' 
be  regarded,  upon  the  principle  of  Z"^  J  °'  "''''"  partnership  may 
production  of  the  article' ;"T  he  <£,  orrhe"?r'T.'  ""  '^'''P«"-ns  with 
as  «  net  resultant  fact  independent  of  th/  JJ  P^^norship  may  be  regarded 
tion  is  not  applicable  (« J.TS)  ;  i«  """''^'T  1^"'  "»«  ""«  »'  P«>du2 
precise  ground  of  rulings  on  this  ^^4^       ^'°'""^  ^''^^"'^  ^°  "««'»«*»  the 

(i)  The  rule  that  reeitaU  in  «  j  j 
it  or  their  -ccessors.^JhV:;,^^^  J/J^^",-' -  »-^-^^  '»>«  parties  to 
application  and  recognition  of  the  prelt  f3   ''«'' "^^'t^d.  is  in  effect  an 
P-e„t  point  of  view  ha,  r.o^t^^^^:^i^\,^l^J''''^ '^^  '""^ 


•  I'-'O,  Flonrnojr  r.  Newton.  8  G».  sod   Yin 


)f«.nto  .."to  d~i'.  ^iJ^^"*"""^  of  opponent'! 

-^  ^';'^trs^;.--^-^• 


pi?'the-.h:4!;'ceTtr'„r„!r?'  ■«"  '^""^ 
iiiinttS-V'"'^^^''^'"^^'-^"? 

,g  »  «8«.  i)o«,.  ,.  F^,,  ,0  j,^  ^  ^^^ 
*  1869,  Edintrti  p.  Tr»CT   69  P.    v>k    .,- 

of  '"ch  le^  S«  ^e'^,"'^  *;'<'•''«' 
that  claim  undeTh  m  .h  ►*"""■"  '"''  "><»• 


I!l 
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to  the  i^il^Jim  t„d  riw  whether  .uch  wciUl.  were  .bm.luM. 
binding  (««fe  S  1058).  and  whether  they  were  admuiible  if  made  by  a  ml 
eoeaaor  m  title  (ante,  f  1082).  /  -  i "  « 

(4)  The  rule  of  the  Sutute  of  Frauds  forbidding  proof  of  an  or«l  arant  .,r 
duclatm<r  o/ title  is  frequently  difficult  to  di.tingui.h  from  the  quo.ti..,.  „f 
the  present  rule.     Thi.  convergence,  and  that  of  one  or  two  other  principl  s 
is  represented  in  a  series  of  New  York  rulings,  which  have  much  influclv,.' 
other  Courts.    Their  resulU  may  be  set  forth  as  follows :  («)  A  d.jclar»ti„n 
admitting  that  the  declarant  holds  as  tenant  only  may  be  used,  if  made  l,^  a 
prtdeeeteor  m  title,  as  an  ordinaiy  admission  (on  the  principle  of  8  lOs- 
ante) ;  or.  if  made  by  a  tlecea^d  ptrm>n,  though  a  stranger,  as  a  declarntion 
Bgninst  interest  (under  the  Hearsay  exception,  pott.  §  1458)i    (6)  A  decl na 
tion   by  either  the  opponent's  or  the  proponents  predecessor,  claimina  or 
duclaxmxng  tUle  m^y^  used  as  a   verhd  act  coloring  the  possession  (.,„ 
he  principle  of  §  1778. pet)  wh.re  it  is  used  in  support  of  thVpn,pon..„t" 
title  by  adverse  pouemon.    (c)  The  admission,  by  an  opponent  or  his  pml- 
ecessor.  of  the  eontenU  of  a  deed  which  the  proponent  wishes  to  prov.  in 
support  of  a  documentary  title,  might  be  used  under  the  exception  to  tl,e 
produotion-rule  in  Slatterie  *.  Pooley  (ante,  §  1255).  if  that  exception  ^v,.re 
recognized;  but  in  New  York  that  exception  is  recognized  only  in  the  mo,li. 
fied  form  of  pnr.  (d)  of  the  preceding  section,  t.  e.  such  admissions  may  bt-  ,,^.,1 
If  the  document  is  shown  to  be  fo.<  or  in  the  opponeni'e  control*    Id)  Wl.ere 
the  opponent  has  already  ehown  a  txtk  by  deed,  an  oral  admiuion  ofmm-NtU 
(or,  disclaimer  of  title),  by  himself  or  his  predecessor,  cannot  be  used  a.ain,t 
him  to  overthrow  his  proof  of  documentary  title;  for,  though  it  is  in  one 
aspect  merely  an  admission  of  the  contents  of  some  unspecified  lost  dee.l,  ja 

P''"'") :  I'M,  Horn  ».  Rom.  10  id.  «I0,  no 
(ncitala,  in  s  Mttlement  deed,  of  an  aule-nnptial 
contract,  »dmitte<l  ag«init  crediton  br  a  Vnb- 

Monfint  rl*hli  •    P^   .    I  All     n ^^  ... 


lent  debt);  Pa.:  1811,  PenroM  r.  GriBtli. 

.,    Ta^V  •  ^??  ''~"»''  '■•  »  '••«'.  °f  •  pre*!"" 
deed,  admiuilile,  aRiiimt  the  (frantor  an.l  privien. 


not  otherwiw) ;  I8U.  Stoever  i..  Wliitman.  6 
Binn.  416,  418  (recitalt  of  a  former  dee<t,  ad- 
""v.o^' „',.'"'•  claiming  under  the  erant- 
or) ;  1816,  Bel)  v.  WotheAl,  8  8.  *  if  MO 
(recital  of  a  deed  in  a  predecenor'i  patent,  not 
jccoinpanied  by  pomeaaiun,  inrafficicnt) :  1816 
Stewart  r.  Butler,  ib.  381  (recital  in  a  patent  of 
■  previou.  conveyance,  received  againat  one 
da  ming  under  the  grantor) ;  l8l6,T)ownini{  v. 
O^lapher,  ib.4.M  (.unc;  but  only  againrt  tho«, 
claiininB  after  the  former  grant);  1818,  Whit- 
mire  «.>apier,  4  id  »90  (recital,  of  title  in  a 
land  patent,  reieivahlc  againat  one  claiming  by 

19  Pa.  St.  38.  40  {redtaU  in  a  laSdpatent  a.  t<; 
previon.  warrant,  etc.,  are  eviilence  againat  one 
Who  re  lea  on  powewion  alone  and  ahowa  no 
paper  title,  and  also  agninat  one  claiming  under 
»  right  ariamg  aninequcnt  to  the  patent:  but 


I.  M  (reclt^  of  leaie  in  deed  of  ruleaae  i.  ■»„ 
eatoppel,  and  bmda  partiee  and  priTiea,  -  pri  V  in, 
In  blood,  privie»  in  estate,  anci  privies  in  la»- 
bnt  it  doe*  not  bind  mere  atnngrra,  or  ili « 
Who  claim  by  title  paramount  the  dee.1  ■  \'  t\ 
it  duea  not  bind  peraoni  claiming  by  an  .i  Kime 
title  or  penon  claiming  from  the  parties  In  titln 
•ntenor  to  the  date  of  the  reciting  deed  ' )    I  ".ij 
Crane  r.  Morrii,  6  id.  498. 61 1  (aame ;  e..,,.  i.i.ive 
a«  to oontenu  and  execution);   17  .•  isifi  l.ipl 
V.  Bigelow,  8  Vt.  445.  460  (legl.lalivo  ,  imrter 
recitmg  former  grant,  a-lmitted  a>«iu>i  mWwA 
Va.:  1830,  Blow  r.  .Mavnar.1,  2  Leigh  ■•'.>  M 
(recital,  in  a  poat-nuptlal  aettlem.'ht..lHi  .i  „i  .,„ 
ante-nupiial  contract  not  otlierwi»e  eii.l,  i  ,.■.!  \» 
not  binding  on  creditors);  1849.  Wilevr  (.uoiu, 
8  Gralt.  277,  283  (recltoU  of  nn  ent'rv  iin^l.  r  a 
punhade  from   R. ;   not   receivcil  njrain-t  ..nt 
claimingailveraely  by  elder  patent);  IW'  Wa). 
ton  r.  Hale.  9  id.  194,  198  (oreccliriR  <w..  ,ip. 
proved);  1852,    Haunon   v.   Hannah.    Ufi,   LW 


not  agaiiiit  one  claiming  by  right  priOT"to  the 
U.S.:  liaa,  Cartn  v.  imckiou,  4  Pet. 


puent>; 


_recital  of  a  former  deed,  adniluihic  -.vimm 
parties  and   privies  in  blood,  in  estat.,  and 
taw"). 

•  See  the  rulings  infra,  in  13,  17.  an.l  18 
Johnson,  7.  8.  and  14  VendeU.  and  68  Sew 
lork. 
1610 


fl  im-im]  ExcEPnoN  for  partys  admissions.  , ,«,, 

deua  to  be  .hown.  and  we^U^  1„.;  !,?  "".'f  "'''"°*'  "'  *  "J^'"*'  J«'«"ing 
u..d..r  (.)  ,upra,  the«,  .dS  ..'"oTthL  'S  Z""'  '^  *"  P^^"^'  "'- 
U.-  u«>d.  _  With  the.«  ,„ore  or  Ie«  coLE  .,  ^';"!"»«'"  «  «"ntenta  might 
a.  at  lea.t  explainable,  if  not  alwa,  3  Sbt"'"""  "*  ^^"''  ^^^  '""»«• 


•  Thi.  dortrin*.  which  h  in  ftwlf  not  r«n 
D«tol   with  the  lahKt  of  Kv  ,l!r»...       r^?' 

pciii.Hled  in  tb«  ful  .iwinv  CM-,  hlli.il  .\i 
ciM  («im  Xew  York  li.*,hn?„  b^^     mT 

•lave;  uppoMoi-t  vcrb.il  •dml-ioni  c«n  m.   h! 
mir.1  Ki  prove  ■  de«d).  ™ '     ""•  f^ 

ed^-...i.ti  of  th«  plal„,ifr,  title.  ™  it,!^  „ 

..:::T's.d':-?;'^n!ili'':2^^^ 

mto  two  lin,.  „,  .Iecuio.f,'"o2.h^r.  "".Itf 
iK.i"nnK  the  precedei.t.  of  Ihe  Sh""  l«l^ 
JtmiHr  1'.  Jul  ffe  ib  B  /nni  li  "t".*'-  '"O. 
«...  I.m,„t.  noJ^^^ivU"!- *  "rZl!"'  .">" 
t"  "perialtie.  and   wk-otiU)  •   mn     fP'^"'*'''' 

|i.le..lio;.,  d  Jli:I?f  trptal^tV^^e^o"' 
*"■"•'"'  ""'ved.  following  jl^Zi,  ,   LT 

a  .I'ToaJl   gron,^'!,"^'"™   »"ni«io».  I.y 
P"'  .'  "f  the  iitatute  of  fraud*)  ■    isik    ii,     ® 

Miearm,-,n  ciil  •  18  9    i  '  i        ('"  l,<"vinK  the 
■mi   iiu-  Vi    1      ' .     '*•  ■'a<''»on  v.  (Vv  16  iil 


.So"'  1,3  rKXiL"'!?  l;:  "'-.'".""i 

ri><eived    h«ru»„  .i      j       jwwer  of  attonier. 


W.?,  6.KI  (oral   admiwions  of  the  <-o„tei,ta  nf  . 
P"wor  of  attomev.  a.lmittcl.  the  C  7  hi  doc 

l.'ipt),  IM7,  \arick  u    Bri^,™   g   j.^j      -j,, 
3-«7    (prede<e«M.r'.    .lerlaration    a.  to  f  imW 

dH  u!;™  ■;•'  '•'•"'  *'■""'«''. «"  i.^  ofP?h« 
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(6)  Cnruin  minor  diMrimiiuiUoiii  ne«l  oocMioullj  to  bo  imdo     F.  r 
•uinplo,  u  admiMion  of  »  dooument'i  «xecaUon  ia  timjt  rae«ivable  ;•  nn 
•dmiMion  of  untptci^  ronttnU  ii  worthleM;'  u  tdmiMbn.  thoush  .„.. 
proper  under  the  preceding  mcUoo.  i>  lufflcient  if  brought  out  by  thT(.M,o 
neot't  own  qtteetiont.»  "  ' 


•  HUl  407  IliU.  to  •  barrLg-graand  etoiiMd 
by  d«llrailuu:  pUlnliR'i  admnuioiM  of  mm- 
".■.'••.r'.'''^  '•«••»•<*.  ■<>•  to  •••■•«  hi*  puwr 
lilla,  hui  to  "(Jr*  chwacwr  lu  bb  r  rrunjurr 
•cu") ;  IM*.  Piita  r.  WiKUr.  I  N.  vT »«,  5f> 
(•diuiMiuiw  ur  (Ichndaiit'i  prxIwMww,  m  to 
th*  till*  In  I'UinMil  ■Bdw,  rKwivail):  IMI, 
Walktr  t.  DttoapMRh,  10  Id.  170,  17«  (iWfcml- 
Ml  "(liuwnl  no  papvr  litk,"  bai  uffttiwi  nl. 
mlMiuo*  of  Iba  pl4lall(r  that  thav  ••  h«U  uiuler 

•  eoD»er»iM-«  for  11»«mi,"  with  tin  defonlwii  la 
Nmaindar;  Iwld,  "•  putjr  canant  nukt  lliU  lo 
lud  b»  »  |«rol  ■dmUilua  of  hU  xlvaiwrr  ")  j 

J  •'  V  '  '•  *••'"'»•/•  *■•  IJ'  ■'Wl  (dacUntiou 
of  d*f*nd»il'i  pndaucMior  in  poweHion,  ad- 
niltioK  purrhaM  of  th«  Und  with  tra»t  faiid*. 
trmhlt,  hrld  not  admlMible  to  orerthrow  •  title 
'of  raconi  "I ;  ii78.  Maiiduvilk  i>.  Kcvnotdi,  01 
W.  5M.  53«  (onl  xlmiwioui  bi-  the  defeudiuit  of 
the  exiateuce  aud  ronlenU  of  a  Judcmeut-rull, 
•dmiadble.  the  n>U  being  loatl  j  ISOI.  People  ».' 
HoliiMM,  IM  |<i.  540,  to  N.  K.  tta  (nautor'i 
oral  ailmiMioiu  aa  to  title,  exdodml  where  the 
Maiie  was  wrel/  whether  laud  waa  within  the 
bonmlary  of  a  certain  lot). 

Oriiaa  JuiiiDioTiovt:  JV.  Br.i  liSI.  Do* 

';  T*^.!-  '  '^"-  **'•  ***  (»»>  •dmiarioiia  br  tlie 
pUiatifri  grantor,  that  he  had  euarered  to  de- 
nudaot  *  gniator,  exeloded ;   •  It  woaJd  entirelr 
deetroy  the  effect  of  the  •tataM  of  ftandi ") ;  X. 
^iL  "*'•  *'*i''*nk. ..  Kahn.  14  N  He.  147,  IM 
(defandaat  •  admleaioni  of  holding  ander  a  leaee 
Bot  accounted  for,  the  defendant  having  ibowu 
•  title    by  dMd,  held   not   aam>'ient;   qmun 
wLether    adtaWble):    Art..-    1 882,    fjjrr    p. 
School    Diitriet,  40  Ark.  837,  348  (teatimour 
to  aiknowledgmeut  of  dead,  UMd  when  offered 
foracollatefBlpurpoee"};  6V.:  l877.McFad- 
den  e.  kllinaker,  88  Cal.  S48.  .IJO  (nu "ation  ex- 
preeely  riMerredl:  1888,  People  v.  BUud.  60  Id. 
4»7,  403.  SI)  (McKee  and  lioe»,  J.J..  .Ihaentod 
on  appareMtiy  the  priuciple  of  oral  iliKUimer  ia 
the  New  York  caaea;  but  the  majority  ignored 
the  point) ;  Ceea. .-  1837,  Deming  ».  Camngtoo, 
IS  Conn.  I,  6.  umile  (plaintlfTi  pradeceMor'a 
•dmlMiona  that  a  deed  to  himwlf  aa  lole  grantee 
waa  for  the  beneflt  of  defendant,  laiirto  be 
inadmiuible) :   /«  ;   IMS.   Walter  ».   Brown. 
115  la.  360,  88  N.   W.  838  (admliielble.  when 
not  in  cuntrailiction  of  the  record  title  ";  here, 
■a  to  knowledge  of  a  mortnge) ;  Mau.  •  1841, 
Propneton  v.  Bollard,  8  Meto.  3M.  368  (ad- 
miaaiona  received,  but  here  the  title  admitted 
waapreecriptive  merely) ;  1861,  Oegood  v.  Coatee 
,     .\  ^''./*.  ("JmiMiona  received;  point  not 
rai»l);    Mick..-    1878,    Cook    r.   Knowlee,  38 
Mich.  316  (grautor'e  adminioni  that  hia  deed 
WBi  falwly  antedated,  re<'eived.  in  order  to  onrt 
hu  record-title  by  notice  of  a  prior  title ;  Cooley, 
J ,  due.,  following  Jackaon  v.  Cole,  N.  Y..  and 
dutiagaiabiug  betwawi  "nceiring  daelanitiona 


towrerihrow  a  title  by  dead  aad  a  title  m]^„ 
no  deed  or  other  wriiing  b  iiaedfal") ;  .V.  //  . 
IM».  (illey  ..  Bartletl,  l»  N.  H  318.  i.j 
(defendaafe  a<tmiMioaa  of  plainiir*  title.  I,,  .i 
deciiave.  If  believed ;  bat  here  the  plaiiitilT  »  ,. 

"T.*"-'?  ""  "'•«'•  •»•  ••»•  •••'•»W  lUlin,  1 

aa  beaelclaryl  i  IM«,  reHowe  ..  K.ll„w.,  .i:  „i 
75,  85  (onl  admiairiona  of  noa-titlc,  held  tfx-;,. 
able);  1860,  llarlban  ».  Wheeler.  40  i.l  :,i  m 
(Miae) I  N.  J.,  I85S,  Tea  Eyck  o.  Kunli  ji 
N.  J.  L.  513,  517  (admieeione  receivable  ••>  f.,r 
•»  "  the  extoat  of  the  right  doee  not  api-nr ,  „ 
thafareof  thetltleHiaeda");  /'a.;  1788.  M.r,,, 
».  Vaaderen,  I  l)all.  44  (etictmeiit:  defendant,, 
oraladraiaaion  that  be wa« leewe only,  reccin -ii 
IM8,  tiibldehouae  o.  8luug.  3  Hawie  436  ui 
(dM'laratione  by  a  prior  owner,  that  he  h»l  km 
paid  tlie  prioe  bat  hekl  la  tmet  for  anoth.  r 
•dmitteili  Hiutoo,  J.,  dlee.,  approving  jB.k«..ii 
V.  HbMrman,  .N.  Y.,  einre  here  •'  Ihe  title  of  tl,„ 
plalatiS  depended  on  facUaud  recorded  .1..,!, 
and  oonid  not  ba  affected  by  nard  deilarui  io,« 
of  anr  prior  owner";  yet  derlaiatkint  a»  i„ 
buaadary  woald  ni«  be  a(clade<l  by  thle  rul.  i 
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IM«,  Criewell  r.  Altemna,  7  Watta  »6.->  :<:» 
(oral admMona of  uking  a  leaie, held unffi. i .ut 
aa  an  admlMion  of  non-adverae  poawiMi.i.)' 
V.  it.!  187.1,  Smiiha  v.  Shoemaker,  i:  W.,!) 
630,  638  (claim  of  title  br  gift  of  K  ;  Jpti.r.  I,v 
the  claimant  in  paaaei*A«.  acknowletlKin:.-  ili'e 
""•."i"'.£'  •«»'»•«»)!  •««,  I>od|w  V.  »>..,). 
man  •  8. 4  T.  Co.,  93  U.  S.  379, 383  (predw w*  r', 
admiaaiona  are  not  nealTable  "to  lUKtuii.  „r 
deetroy  tjia  record  title";  following  Jaifm  .. 

MiUer.  N.  Y);  Ulak,  1909.  a<-oll  .-.  (  r I, 

»4  truh  377,  67  Pac.  10(8  (M.'«  ailmiteini,  tl,»t' 
he  h:id  given  a  deed  to  I).,  received  ngaiiiKi  M  '« 
adminlMrator);  I'l.i  1841,  Crtri«iiter  .-.  llolli.. 
ter,  13  Vt.  558,  555  (dafendaut'i  graiitnr  in  )»«. 
taaiion  and  before  grant;  hi»  oral  ailiMiv^mni 
that  hia  own  graator,  plaintilTi  inteatatp.  »a» 
inaana  when  granting,  excluded,  againut  an  in- 
nocent pnrchaaer  for  valae ;  beeanaeoneli.,IJii,g 
oy  "''•  Ko«J  ••  appean  of  record  ahmiM  11.4 
'be  defeated  by  the  privata concneionii  ..f  anr 

Sravlona  owner "j  allowable  onlv  wlien  lu^id't 
y  occapier  aa  to  "character  and  exttnt  of 
poieeeiilon,"  i.  «.  that  be  poeaeeeed  aa  tenant  or 
acconling  to  certain  bonndariee);  1842.  Iliiiei 
e.  Soule,  14  Id.  99,  105  (Carpenter  v.  llulli.ter 
approved). 

'1849,  Doe  V.  Biggera,  6  Oa.  IM,  2()I  iMral 
admiMiona  of  exaeation,  received).  8.e  i«<(. 
1 9138.  ' 

•  1845.  Thoropaon  r.  Fry,  7  Blarkf.  6o«  lad- 
miaaion  that  the  iteme  in  a  book,  not  prminrfil, 
were  correct;  inaoflkient).  But  the  tpnn*  uf 
the  docament  need  not  be  predeely  given :  /ml, 

"  1831,  Pettigm  a.  Sanden,  3  Bail.  549. 
Compare  the  EngUib  rala  Myiro,  f  1256. 


-Mj:9x 


qimlificutioH  by  iutum.f   ..^    m~.     '*■*•■**  oa  Tote  IMm      Wk      .l     . 
The  rep„  give,.  /„,  tl.i,  exc«,.tio„  J^"  '  ""  "'  »»'«  witne-  o„  ,„.,  ^  ' 

'  •"  •"""Mtion  going  to  a  jury."  ^  '"'*  "*"  *»  »<>»  w  excIusiT. 

That  the  reason  above-nameil  rnfi.      .,. 

»  f.  Row.  10  A   A  !,<  oV>»  .  .  .*•   "• ; 


'"I".  It,„ier  ,.,  Calve,  o  '«""?""«  ""iiti.m : 
."■"having  tLorCumen.  ?,"''•  *^  («!.«  wit- 
.*jl...|,Ue..e«.,,r""«"  "'  court,  p,«,„,,i„„     ^,^  ^.     .„^ 


•"  ».,1  1,.  .how  that  .   .■'•""""••'"'"""atiou 


Mar-fhrrrr"^^';  3«"."^'i;n'  -'■ « -• 
f*"  ••  ''^»  Ho&^/- rr-v  •«  ^'»  2«> : 

jtoven  by  another  w^?dJ^^  ".a'l^  ""i  '««•  '<» 
^^kett,  J  Conn.  S58  Ma."  f^^'  S«*''l'in»  i.. 
Smith,  31  III.  »7,  61  /that  f..*'-  ^' ''■•«"'  '•■ 
"l.mine,l  awin.t  him  '',".!.".'i?""'.'"       '  <«'^n 

"illrr 


fw".™!!..!,  to    coniMt,'!,'."f  k"  ■-  ,■"••  iwme 

•"-^•'i);  1811,  bT  uUoiS'  rr^.^r'-if'ce, 


out  of  the  State  .^'  S?  ']''"''*  '^e  witi,P«  j. 
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down  a  rule  which  for  unsoundness  of  principle,  impropriety  of  policy  a.„I 
practical  inconvenience  in  trials,  committed  the  most  notoble  mistake  th  a 
can  be  found  among  the  ruUngs  upon  the  prese.it  subject.  Tlie  doctrine  L.  ,1 
down  m  The  Queen's  Case  professed  to  apply  the  rule  now  under  considor  i- 
tion,  namely,  that  when  the  terms  of  a  document  are  to  be  established  the 
document  must  be  produced  or  accounted  for;  and  its  application  hero  took 
tiie  foUowmg  shape:  When  a  witness  is  to  beasiced  on  cross-examination  ., 
to  the  terms  of  a  document  written  or  signed  by  him.  the  document  must  be 
at  the  time  produced  and  shown  or  read  aloud  to  him  before  he  can  be  ask,  ,1 
as  to  Its  contents ;  m  other  words,  he  cannot  be  asked  whether  or  not  h.^  s  lid 
sucli  and  such  things  ia  the  document,  but  the  supposed  document  must  k 
hrst  shown  to  him  before  any  questions  upon  its  contents  are  allowable: 
1820.  7-**  Qu*«.',  C«,.  2  B  &  B.  286;  the  IIoii«  of  Lord,  put  the  followinff  n,„.^ 

to  wk  the  witneM  whether  the  witoess  wrote  a  letter  to  anv  Demn  with  ...ol,  .T,' 

r.r.£s*'th*rt*irt  "'•  r  t  -t"'  *-'"^>'"*<'-  *<•  ^^^^  ^^^z:: 

wrote^tch  letter  y  .      .  Thirdly,  whether,  when  a  witneM  >.  cro.««n,red  fnd  Im 
the  production  of  .  letter  to  the  witnes,  under  crt>«wx.niinaUon   the  w^e^.  i  1/ 
that  he  wrote  that  letter,  the  witness  can  be  examined,  in  thet^A.  b^loJ-  wtt .      I' 
d^d  not  .n  .uch  letter  make  .Ut.™.nU  8uch  a*  the  couu«,l  .hall,  by  questio^r :  ^^J; 
^a^'L'tr"*:  I'""'?  ""  °J  "•  ■""  •"*''"  »^«™'»  '  »'  ''"•"her  thf  tetter  iZfZZl 
Abbott,  C.  J    for  tl.e  judge,,  answered  the  flrrt  question  in  the  negative  :  "  The  content. 
of  every  written  paper  are,  accord ir  .  to  the  ordina^  and  well  Jteblished  ruL,  Tf  ^ 
*nce,  to  be  proved  by  the  paper  it«>u,  and  by  that  alone,  if  the  paper  b^ in  e^iLoe 
the  proper  courw,  therefore,  i.  to  a,k  th,  witneM  whether  or  no  thlttatterll  tf   k. 
kandwritrng  of  the  witneM ;  if  the  witneM  admiu  that  it  U  of  his  handwriting  the      ^ 
exam  n.ng  coubmI  may  at  hi.  proper  seawn  read  that  letter  a.  evident  "  *  he  'crd 
quMtion  WM  ^.wered  thus :  "  The  judge,  are  of  opinion,  in  the  caM  pro^unied  thl £ 
eoua.el  cannot  by  question.  add™s«,d  to  the  witneM.  enquire  whether^rT.uch  statt 
^1  "•  rw°~*  '°  *■"  '"'^'  •'"*  "*•'  the  letter  iielf  mu.t  be  waS  t^  1  .^  ,^ 
whether  .uch,b,te.nenU  are  or  are  not  contained  in  that  letter.  .  .  .Yt^JuLTho;  d 
the.r  opimon  upon  what  ia  their  judgment  i,  a  rule  of  evidence  a.  old  m  an,  Slf  thJ 

^T'm  J^  ,,^"'7^  ^^^'^  instrument  it^^lf  and  not  by  parol  evidenc;." 
bv  a^Ll  j?r  ^-  ^:""'  "  ^J  ^-  "*' '  *°  •■«"  *'■•*  *«  ^t^  had  been  di««rac«l 
S««r  T  Ih"^?'  •"•"  ""  """^  =  "  ^^  y°"  ""t  'rite  a  letter  [not  in  questio  S 
T  \^.  !u  •"*'  *'■*'»'"«  y""  "'"»  *°'(f«'y  f  "  Maule,  J. :  "  If  you  want  U.e  u  to 
kaow  that  there  wa.  a  letter  containing  a  charge  of  fot^ry,  the  proLrway  to  di*,  U 
by  producing  th.  letter  itaelf.  .  .  .  SuppoM  thTwitneM  bad  »id.^  iTd  wKhl  ll 
1.  'u?'  '"/""«""•  '»''«'»  »  i»  ~urV  good  •.n^.  obviously  ^qur,'hat  bl  1 1 
Jould  be  produced,  if  it  U  wi.hed  to  get  at  iu  content..  .  .  .  Thi.^erto  „e  to  tit 

meuH^  L"^  "'"'7  '*  "  *'"*'"  *»  ^'^  '^''^"y  '^^'^^  °'  the  conten^of  a  d^ 
meut  in  the  power  of  a  party  who  doe.  not  choose  to  produce  it  "  ;  Cre^weUJ       Shift 

ment  without  putting  in  the  document  iUelf." « 

~-U?i„?';h.iit'i:!:;ir:%t ;^s li  ^^,'',troS';::j"«"'^'""'"«'"*'"p"--" 
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It  may  be  noted  that  this  doctrinn  «- 

1820.  and  had  never  before  beet^dCe;  ^Z  T!""  °'  ^'^^  "^--n  of 
of  the  Judges  in  the  House  of  LordsIJ  »!  '/ ,  "«''  •'^  ^^^  Pronounceiuent 
as  thejaw  of  the  land.»  ^'  "  '""'  ^"""^^^d  thereafter  by  the  crru 

there  is  a  ce^;;  ^Sry  "rThe  ?octr1n"""    ^'  "'""°*  ^  "^^nied  that 

(1)  In  the  first  place,  then  let  ,>  h„  . 

asking  the  witness  without  p^ducn^thTn       '"'  "S'"nenfs  sake  that  by 

rule?    (a)  There  can  be  no  case  in  »k- i  ^        ''"^  *"  exception  to  fl.A 
could  I.  .0^  trustworthil/eilJ^,:'^'',;;  -tents  «^  "'  ^-u^. 
No  one  can  know  better  than  himse  f  th,.         '  *'""'^^'  «^"  document 

i"=rbeiir"-f'""-^ 

»-  been  called  for  the  otS  Va;  SITT'^  «"*'  '>--7he  wi t^^ 
cross-examiningis  (in  the  usual  Se)dt  Z  M'"^""  '""^  oPI-nentnTv. 
the  document,  and  the  last  thinsr  to  ^f  V  '^"''^^'"ng  the  witness  bl 
rep«.se„t  the  document  in  favor  of  "h^  "  *''"*  *^^  ^''"«««  «^"  mt 

fi;  'i::  '"'^  -^  ^-^^^^  -^^^^ss'sZziTirT  "  ^■•'^  ^j^p^-t  ; 

prc^ucti  ,  dispeni'dUTs^pU'  7^'' l"^' ''^ ^^^  'S 
seen  that  there  is  a  long^stablishedl  .  '!f^'  ''«""•  ''  h««  al«o  En 
'n  issue  (anu.  §  1252);  fnd  where  th?f°°  '°'"  documents  colkteSj; 
-ught  to  be  discredited  hy  ^ZjlnlT  ^"'  '"  *^«  "sual  c  e^^ 
exception  is  certainly  satisLd "1^',^"  ff  ^"-^''^s.  the  principle  of  tha 
that  another  exception  is  well  «=f  Iv  ?  f^^"  ■'"^t  ''«en  seen  (ante  S  lo^a! 
examined  to  inteit  TthT  t^.^,  f  ^  '"  .^  ^""^  ^'^  "*  *"  -   -1^ 

\  r'°"'  ^«  -«=^  --  "dicai.  t  it  iSytciTr  tf  """^^"^  ^-^ 


'•ycr.  3  Stark    ai     Kll.«J     *'   Omliam  v. 
»liero  the  durument.   *'''«'''«'«"'«[h.  L.  C.  J. 

r,.*,  were  exprek«d„>?j' ''!!?'«".  «•"'  >'« 


"ever,  in  th,>c,juT^n„»^rvtM'"'^"""   "" 
occasioned  k  Di™h  di*n^-     '  "'*  '"*•■  "^'h 

P«rp«enot?fSiaL'rt.'r''''r'  f-  "'« 


r^-*i 


1615 


pn^; 


I  1260 


DOCUMENTAEY  ORIGINALS. 


[Chap.  XXXI.\ 


here  it  merely  discredite  him.    It  has  also  been  seen  (ante,  §  1255)  that 
another  exception  exists  for  a  party's  admissions  of  contents ;  and  the  only 
risk  which  there  exists  —  the  possibility  of  fabricated  testimony  to  the  aj- 
mission  —  is  here  entirely  obviated  by  the  witness'  admission  being  made  on 
the  stand.     With  so  many  recognized  limitations  and  analogous  exceptions 
to  the  rule  of  production,  it  is  pedantic  to  treat  the  present  question  as 
involving  a  novel  inroad   upon   a   hitherto  inviolable  and  inflexible  ri:lo. 
(c)  But,  it  is  said,  a  witness'  admissions  are  not  admissions  in   the  siTise 
that  a  party's  are.'    Very  true ;  what  a  party  says  out  of  court  is  evidence, 
but  not  what  a  witness  says  out  of  court  (ante,  §  1069).    But  this  is  not 
said  out  of  court ;  it  is  said  in  court.     It  is  testimony,  not  an  admission  in 
the  common  significance.    Moreover,  it  is  in  the  usual  case  (as  above  pointed 
out)  decidedly  trustworthy  testimony,  for  it  is  against  interest    {<l)  lUit, 
again  it  is  said,  there  is  no  precedent  for  it     This,  to  be  sure,  is  very  little 
of  an  argument  from  a  Court  which  in  the  same  case  upset  the  traditions  of 
the  Bar  on  another  point  by  establishing  another  novelty  already  examined 
(ante,  §  1026).     But  on  this  very  point  the  Court  itself  in  The  Queen's  Case 
cited  no  precedent  in  its  own  behalf ;  if  there  was  no  precedent  for  the  present 
contention,  there  was  at  least  no  p^cedent  against  it    The  Court  alluded  to 
the  current  practice  as  in  harmony  with  its  ruling;  but  (as  above  noted)  the 
practice  had  before  then  not  been  in  harmony  with  it  and  the  vigorous  pro- 
tests of  Mr.  Starkie,  Mr.  Phillipps,  and  other  practitioners  made  sliortly 
afterwards,  indicate  that  the  ruling  was  a  surprise  to  the  Bar.    Moreover, 
the  exceptions  already  pointed  out,  for  a  witness  on  voir  dire  and  for  ml 
lateral  documents  were  close  enough  in  principle  to  serve  as  precedents.    In 
sum,  then,  such  questions  should  be  allowed  as  a  matter  of  principle,  even  if 
their  allowance  involved  a  distinct  exception  to  the  rule  of  production.'' 

(2)  But  in  any  event  the  principle  is  misapplied.  Assuming  that  the  rule 
of  production  should  suffer  no  exception  even  where  the  document  is  only 
collaterally  to  be  used  and  even  where  the  witness'  statement  is  tnistwortliy 
because  made  against  his  interest,  nevertheless  the  rule  in  The  Queen's  Case  is 
fallacious  in  that  it  does  not  correctly  apply  the  principle  it  professes  to  in 
voke.    The  rule  of  production,  with  which  our  concern  has  been,  calls  fur 


*  ISiSa,  Connnl  in  Macdonnell  v.  Etui,  II 
C.  B.  937  (quotini;  Taylor  on  Evidence,  "  A» 
the  parol  admiaaiuns  of  parties  are  now  receiv- 
able in  eviilence  although  they  relate  to  the 
coutenta  of  deed*  or  records  [citing  Kiatterie  v. 
Pooler],  the  same  rule  would  Beem  to  render 
the  answers  of  a  witneas  admissible  in  the  case 
Inst  put  " ;  Cresswell.  J. :  ••  There  is  this  strik- 
ing difference  between  the  two  cases :  a  party  is 
allowed  to  affect  his  own  rights  hv  paroladmis- 
■ions,  but  here  the  admission  fbv  a  witness 
onlv]  would  affect  the  parties  in  the  cause"). 

*  The  .Judges  io  The  Queen's  Case  also  gave 
the  following  reason,  based  on  the  principle  of 
Completeness  (pott,  {  2102):  "If  the  course 
which  is  here  proposed  shonld  he  fdlowed,  the 
croM-examining  counael  may  pot  the  Court  in 


I; 


possession  only  of  a  nut  of  the  contents  of  the 
written  paper;  and  thus  the  Court  m;iv  never 
be  in  possession  of  the  whole,  though'  ii  mav 
happen  that  the  whole,  if  produced,  mnv  li.-ivi 
an  effe<-t  very  different  from  that  whiih  imu'lit 
be  pMdured  b^  a  statement  of  a  part."  Itat 
this  objection  is  amply  disposed  of:  (li  in  ttic 
flmt  place,  the  document  itself  inav  lie  iircxliiceil 
by  the  witness'  jiarty,  if  it  is  in  court  or  in  li» 
pos.«ession,  to  show  the  total  effect  of  it ;  (3)  the 
witness  on  re-examination  may  testify  to  iiny 
other  terms  of  the  document  which  ronnterai't 
the  possilde  wrong  impression  given  hv  a  part, 
nnder  the  ordinary  principle  of  romplrtennw 
(po«/,  {  2116);  (3)' the  whole  would  have  to  be 
produced,  iu  aaj  caie,  whan  offered. 


1618 


tS  1177-1283] 


EXCEPTION  FOR  OPPQXEXrS   VVmVESS. 


»!.       t..^.  .  '    "^^^^-law.  t  loan 

the  exhibition  of  the  document  itself  fn     ., 
evidence  about  the  document  by  a  w  tnesi    t^""''?'^'  ^"  *^'«*'°'=t'°"  ^om 
posed  to  ascertain  its  contents  by  iCcTon  I.    ^"'^^^  ""'^  "'« J^y  "«  «"^ 
the  assertions  of  witnesses.    NoJ  thL  w  '  T    '  '"""="  °^  P'"'^^  -"Penor  to 
;ng  to  do  with  a  skoun^u,  to  a  Z^''  1  ttoT:'"'"'^'  ""^'"'^  '^ "'  " 
mine  the  contents  of  the  document  butVhl »  u    ^  *'^"®'«  "«»t  "  to  deter- 
Judges'  answer  to  the  «rst  quSn  in  T^    n^"""^  <'""^'  §  "SS)-     YetThe 
to  the  Witness,  by  virtue  ofl^e    Te  or  p^lSf"'  ?T  ""^"^  '^  «>^-  L'^ 
showing  has  nothing  whatever  to  do  w  th That  ^7  °' f°«"'"«°t3-*    Such  f 
the  document  should  be  shown  to  this  wL.        t    ^'"'^  ^  '^^  '«««on  why 
ness  in  the  case.     It  cannot  be  that  tLT  r''  '"'''"'  *'>''»  ^o  any  other  wK 
in  preparing  to  impeach  by  provin'^!  P'^'^nmniy  asking  which  is  requS 
calls  for  such  a  showing;  thafr^?  inconsistent  statements  (ante  sS 
to  the  subject  of  the  stftlitn.S'rLme""^^^.^'''  ''  '^"  -™'4  - 
cat.on  of  time,  place,  and  perso; ;  iJ'ia^Tvl^"""^"''^ ' ""  '""'«'  "P^cifi- 
m  The  Queen's  Case  contend,  tha't  thrshoww7fri'  ""'  '^^  '^«  ^es 
ness  was  any  consequence  of  the  rul!  «,  T   ?  ""^  ^^^  document  to  the  wit- 
statements     Observe,  then,  the  fllladous  and  T"^'*'^''"^"*  ^^  '"«°-'«tent 
rule  hat  the  document  must  be  shown  as  laid  T'^'^t'^T''^^  """^  "^  th« 
certain  principle  about  proving  a  doTumen   bv     !f  ^^  ^''^  Q"««n'«  Case  :  A 
»  sa.d  to  involve  a  rule  requiring  trsTowinJ  o'f'^J^I""  ""  ^""'^^  ''"^  jury 
do.  then,  what  this  supposed  rule  dictates!^L^  T  l""""*'"'  *°  ^  ^'^ness ; 
he  wuness  -  ..nd  thus  satisfy  the  supS^;:  !!,?  ^•;''°''  *»'«  document  to 

II  ^  "lA"  ^"^'^'»S  'he  above  Snl;^t-'°u  "^  ^'"'  "°n««^r 
ments  by  production.  In  other  wordf Tf The  T  ^  "^°"*  ^'''^'''g  '1°<="- 
tl.e  document  to  the  witness  and  Zt\  u-  *''°««-«^»n>iner  were  to  show 
satisfied  the  rule  laid  down  by  Jhe^fim  anl  '-^^^^  "««•"'  ^'  -°"ld  havl 
he  would  not  have  satisfied  t'L  i2rX7n'cin?  ^J'  *^"^^°'«  ^«-'  ""d  yit 
m  answer  professed  to  deduce  Thatll'^r  ?r"'"^"°''  ''•""  -''^"^h 
font  IS  fundamental.     The  showinJtn  .k  """"^  "  ^««h  noting 

cjse  y  the  thing  which  the  cr^sT^iner  LTT  !"  '^^  ^^^^^  -  P- 
wishes  in  the  usual  case  to  avoid  and    hi-  ^  f ""'  '"^'^''^  n°t«d  later) 

Qi^c-  --'^^  --- -  =i"s:^r- =i:s^ 

^P^ r^ 'Ltf ^^^^^  the  Principle  of  production 

n>ay  be  met  by  establishing  an  exSl'  tM      ^''  ^"  ^'>  '«^'«) '''«  case 
truth,  m  the  usual  case,  thft  priSS  dL     *  1  "'"'"^  P""*='P'«-     J^"t.  in 
•  Their  „.„,  »„  .„  ,.  .^      J         ^''  ^""^  ""'  '^'l"''^  produn--.n  «/  //.«  ,,„», 


rule  of  Dr,>d„.'.l  ,?!'.""!!»^,^V  to  iati.fy  the 


-""'"•g  in  the  cornet  rule  wh^-h  J^°'  """"  " 
•  re«li„,y  al  that  «^  „/vt  !Z    "^ST'  ""='' 

•ait  Dntil  the  ™Uwx.^'''"?  """'•*  P^periy 
hi.  o«n  ca«e  •  ^d^,^  "'5*' "•  «»«»y  «"  put  ia 
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an«we,  to  thi.  ™  M  "t  wLu  .  "*'•'"'"■'•  The 
Porpow  to  .hoVthe  ,T^lli!7""«^f«'"'ta 
examinermighteanallvL^nl  '  <?*  ""«  «■■»«»- 
if  he  pleawjdf  by^S  thi  ''"*'*  ""*  ''"'•"'ion. 


niiJi 


'  ^260  DOCUMENTARY  ORIGINALS.  [Chap.  XXXIX 

of  ashing  thr  witness.  Let  us  take,  as  the  usual  case,  an  attempt  to  inipear}, 
a  w,tne«s  by  showing  that  he  has  at  a  former  time  in  writing  made  an  inTon- 
eistent  statement  on  a  material  point  or  exprpssed  a  bias  or  a  corrupt  desi-,, 
against  the  opponent  The  rule  of  imi^achment  applicable  to  such  an 
attempt  requires  (ante,  §  1025)  that  he  shall  be  asked  before  leaving  th^ 
stand  whether  he  has  made  the  statement  subsequently  to  be  proved  acainst 
him.  Now  this  asking,  so  far  as  it  is  a  requirement,  is  not  for  the  in.r. 
po.<.e  of  then  and  there  proving  the  statement,  but  merely  for  the  s.ke 
of  fairly  notifying  him  that  the  proof  is  to  be  offered;  the  requirement  is 

?^ot.a,/         °"^  ""'^"S'  "°  '""*'«'  ^'"»'  his  answer  (anU,  §§  10"-; 
1037).    The  cross^xaminer,  then,  need  not,  if  he  does  not  choose,  take  an 
affirmative  answer  as  proof;   he  has  usked  merely  to  satisfy  the  rule  of 
fairness,  and  wiU  in  due  time  make  the  proof  by  producing  the  other  wit- 
ness (if  It  was  an  oral  statement)  or  the  document  (if  it  was  a  written  state- 
ment).   Since,  then,  the  asking  is  not  done  for  the  sake  of  provinji  the 
statement  the  rule  about  proving  a  document's  contents  by  production  is  not 
violated  by  the  asking;  the  proof  of  the  statement  will  be  made  later  bv 
the  production  of  the  document.    This  is  clear  enough,  where  the  witness- 
answer  IS  adenial  of  making  the  s,tatement;  but  it  is  also  true  even  where 
the  witness  answer  is  an  affirmative  one;  for  the  cross-examiner  is  ,.ot 
violating  the  documentary  rule  if  he  does  not  seek  to  accept  the  witness- 
answer  in  proof  but  proposes  later  during  his  own  case  to  prove  the  state- 
ment and  satisfy  the  documentary  rule  by  producing  the  document     If  tiien 
the  cross-exammer  does  propose  to  prove  the  statement  by  the  subseqne.it 
production  of  the  document,  and  repudiates  any  desire  to  use  the  witness- 
affirmative  answer  as  such  proof  (the  asking,  of  course,  is  forced  upon  the 
cross-examiner  by  the  impeachment-rule),  he  is  not  violating  the  documenfciry 
rule  by  not  producing  the  document  at  that  stage.     Yet  The  Queen's  Case 
erroneously  assumes   that  he  is.    In   other  words,  the  impeachment-rule 
forces  the  cross^xammer  to  ask  the  question,  and  then  The  Queen's  Cuse 
rule  forbids  him  to  ask  it  by  conclusively  imputing  to  him  an  intention 
to  use  a  possible  affirmative  answer  in  a  way  in  which  he  does  not  pro- 

Ztrule"*^  ''  ^''^°  "  ''  "  ^^'°'  ^"""^  "  '"'""'"  °'  '^*  incongruities  of 
(4)  The  great  objection,  however,  to  the  rule  of  showing,  laid  down  in  the 
firet  answer  in  The  Queen's  Case  is  one  of  practical  policy.  The  circumstance 
which  brought  about  such  active  opposition  to  it  at  the  English  Bar  is  that 
It  abobshed  a  most  effective  mode  of  discrediting  a  witness  on  cross-examina- 
tion. Suppose  for  example,  that  it  is  desired  to  show  that  the  witness  has 
in  writing  made  a  statement  contrary  to  his  present  one.  or  has  in  writing 
shown  bias  or  a  corrupt  intent;  it  is  no  doubt  something  accomplished  to 

ttJrilr  m.d!  "J^.ihl*.  ^M'^i^'  ""r""  'i!     J*"**  °'  '  document  materiiU  and.r  th.  ple^l- 
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prove  this  by  producinc  the  w  f        l  • 

overthrow  of  the  witness,  can  raSverifT'  7^ '  P^'^s  the  entire 
he  -s  ready  to  falsify  upon  the  stand  „  den  /V.f^''/'''''^^  '"  »PP«ar  that 
cannot  correctly  remember  what  he  then  w,  I  ""«, '^^"""^nt.  or  that  he 
co..testc.d  trial  affords  examples  of  such  r  "^^"^^  «^'«'y  ^''on-ly- 

f  this  weapon  that  the  great  p^'ctSercrZ'"''  ''  *"«  ^^  ^'"^  ^- 
■  ^ere  most  keenly  touched      Their  ctiei„"^         '  ^''^  ^"'-''^^"''' 
foll.vvung  passages  forcibly  illustrate  their  0^17  "''^^"'"8;^  and  the 

'8-'*.  Mr.  nowM  AVart,>,  Evidence   I  on.,     ..tl       . 
•nation  ...ay  frequently  eu,,^,y  ^  de«i,abi;^e,t'fo.Tr"'  '*'lP«"'""i'>«  -"oh  »  onM-exam- 
w.t.iess  a.lmit.  of  iittJe  douht.     If  t„rX        .        ^    '''  ""*  """""'>  ""<!  the  ct^lii^T 
detailed  «=eouut  of  .  tr.„.ae.L  lo-.g"  .L?" "'S  T m"""  ''^°^'"**  ^  Sive  ^  .„1    .'tell 
the  coi.teiiU  of  a  written  dociinent    ,.7 V  ""-'  P*rt'e"Ia>»  of  a  coi.ver,:..;!.. 

.ta.„g.h  of  hi.  «e„.ory.  it  U  .nl  ,  la  '  Zr^f  "['^  *''«"'  -""=»■  ^eS  u^o^X 
and  competent  nieana.  .  .  .  If  h«  „!,..     j  '"  "'*'  memory  to  the  t4t  hv  «vL.    r  • 

suhjeet,  or  be  unable  to  recol "a  «"  a  it"^  *''",'  *"•  '^  ""«^«  «"y  «J.S ntationT.  »h' 
in-peach  the  faithfnlne.  ..f  hlrl:  „"  ^l^^t  '^il'"'"^'''  «'«  -^ncerdV^' 
.0..  had  bee>.  merely  oral,  i„a«„,uch  a^  tllact  „f  ^   1    "^  "'*'"  """'  "  '^e  repyZlt^ 

I.kely  to  remain  impressed  on  the  n,el;,  "a'.™  '''"«^,"  """^  '^^"'^'•''te  »nd  mot 
e.a,...n»t.on  of  this  n»tu»,  affo.d«  ..oZan  L"  ,  "V*  ""^  """"nunication.  .  .  .  A  c",^ 
A..  .n.sn.cere  witness.  *ho  i,  not  awarTtU^t  ^^  "^"'^  '''^  integrity  of  the  witn,^ 
h.rn.  will  frequently  deny  hJ^gZ2'^,^;:,'^''''^^i'^iru.b^^ 
cr»..e,.mi„ation  u.ti.nitely  fortd  S  avow  T  d  U  T  "T"  "''««'-«  -hicH  ™t„ 
aad  d.8,ngenuou.  attempts  to  conceal  the  ^1;,K^°''^"''''PP«''''  *•""  by  his  Dalnahl- 
i"-ie;nal..hUmannerLndc....dnct.Joi,;";;5«'-'^^^^ 

«ro..,ly  tmpe^^h  his  credit,  than  th^  a^sw^ril  7f  """^l  '"J'"'*'"''"''  """l  much  .,  „re 
eiinstrained  to  c  "e.     Wh»~  ...        "  »'""»er  lUelf  does  wh  ch  he  in  «f   i,  ,.      , 

.ll"*.d  to  exan.ine  kT  to  ti  e  con.l.  t     .^  '°,P"'  "  *'""'«'  -emorrto  th^  te.?,  ^^  '^''': 
l;u.t  put  the  docume..n.!to  hT  li  t;  :rLl^"■ '''' '»'^' '^^^^^^^^^^^ 

the  t^st  evidence  and  ouffht  to  be  Dt^lTtn  m        ?  ?"'""'^-  """'«'?.  t»'at  the-  writinj"^ 
"'?.""  '"  r'«  if  conte..t..     Neith^i  i  fl^J"  "  '"  P'«'"  '"at  the  obj  J     bi'^no 

,       "  <  >ppo«ed  as  the  aaswan  ».»  .^  .i, 

for  e,a,„p„.  --"  "era  to  the  „o..  elementary  pr.„eip,e.  of  evidence,"  ^,  M,  W 
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Que«n'i  cMe,  oouequently  I  oonld  oainine  him  without  pnttlng  the  l«tt«n  into  hi. 

pointing  to  about  Bf ty  of  hU  letter..  -I  «lvi«,  you  to  paote  before  you  «LVyour 
•iwwer  to  the  general  question,  whether  or  not  all  you  have  .worn  i.  oorreof  ll« 
rejected  my  advice,  and  not  without  indignation.  Now,  tho«)  letter,  of  hi.  contain,,! 
matter  in  direct  contradtctiou  to  all  he  had  »worn.  I  do  not  .ay  that  he  perjured  him 
•elf, -far  from  it.  I  do  not  believe  that  he  intentionally  .wore  what  wa.  false-  1  i 
only  forgot  what  he  had  written  .one  time  before.  Neverthelew  he  had  eommiue.1 
himself,  and  wa.  in  my  clienf.  power."  wuimiue.] 

1849,  Mr.  W.M.  Be^l,  Evidence,  j  478:  "  By  requiring  the  document  containing  ti.e 
.uppo«Hi  contradiction  to  be  put  Jnto  the  hands  of  the  witness  in  the  first  instance  Z 
great  principle  of  crom-exaraination  i.  «»orifloed  at  onoe.     When  a  man  gives  c.iuu] 
evideno..  and  the  object  is  to  show  that  he  ha.  on  a  former  occasion  given  a  diff 
wcount,  common  Mnse  tells  us  that  the  way  of  bringing  about  a  contriSiction  is  U,  Ik 

Queen  C«-ol.ne;.  Ca«,    if  the  witness  had  talcen  the  precaution  to  reduce  his  pre  ^,^ 
.tatement  to  writing,  the  writing  must  be  put  into  his  hand,  accompanied  by  the  questi,!^ 

r„^^.n >'  Tk  '  ••  "T  **""«  '•''"  ^""  "•"■'"«  °*  '»•«  ^^'  »"» »>'^  toivoid  and  u 
opportunity  of  diapiiig  his  answer,  to  meet  it"* 

These  criticisms  expose  the  great  fault  in  the  ruling  in  The  Queen's  Case 
It  was  unsound  in  principle  beca^8e  there  is  no  reason  why  an  adverse 
witne.s8  testimony  to  contents  on  cross-examination  should  not  — at  least  m 
the  trial  Court's  discretion  -  be  sufficient  proof.  But  it  also  sinned  a«;.i„st 
sound  policy  because  it  unnecessarily  diminished  the  utility  and  effi-ctiv. 
ness  of  that  great  instrument  for  the  discovery  of  lies.-cross-examin.ti.n 
In  the  following  passages  from  celebrated  trials  may  be  seen  the  effiti.-nrv 
of  cross-examination,  when  unliampered  by  the  rule,  in  exposing  a  falsiti.r:" 

fJ^^]'  v'^a'''"  ^'"^^  '^""''  S^"""""*!''  Abstract,  120;  Mrs.  Jane  Price,  who  had 
formerly  lived  a.  governew  in  the  family  of  Lord  Berkeley,  wa.  called  to  te.Wv  ae.  !t 
the  claim  represented  by  Lady  Berkeley;  .he  had  bee;,  asked :"  Do  you  LtS 
any  malice  or  ill-wUl  towards  Lady  Berkeley,  or  any  one  of  her  family?"  Tnd  h  . 
"Oh.  none,  upon  my  oath",  .he  wa.  then  asked  a.  follow.:  "Did  you  not  t.  II a.  1 
Berkeley  you  would  be  her  greatest  enemy  ?"    "Oh.  never;  Lady  Berkeircan  ,.  '!  v 

l«ir"s':'„  he^lT-'f/  "'°-  to'the  wuL.":;i 

wasaasea,    "  not  the  whole  of  tins  letter  your  haiidwritinir?"_"Y«.  ♦ho»,i,  i     f .. 

Tit  »..-  ^     7         r         .^  "  BO-'t'-'woman  in  every  respect  in  Lord  Berkeley's  family 
that  she  begs  leave  to  say  .he  wishes  to  be  no  longer  engaged  therein ;  thoush  she    ,2 

he"  gTata" rmy."'""°"' ''"'  '"^"^'"'"^  "^  ''^'''^^'  ^^*"  ^^  ^Hcetpttt U 

«*  Ik"'^'.**^'?-?*?  '• /'"S^''-'.  Mongan's  Celebrated  Trials  in  Ireland.  16.26;  seduction 
of  the  plaintiff's  daughter,  the  defendant  being  a  prie.t;  the  case  ^as  shovvnbv  h 

yifj     ,        T         u*  P«««c«tion  was  Anne  M'Garahan,  the  supp^sTvic  i,„  of  t 
defendant;  and  upon  her  cross-examination  by  Mr.  Daniel  O'ConneH  the  follo«"„;nl 
WUne^  .fith^;°  ''r":''^  :/«•»  y-  -^  ^^^  »  W«,  oath  ab;ut  the  t^I^ 
l^ri^Zl.      W-.        '~'    V^'.""-  **  '^°"""'"  ■■  "  «™»'  God,  is  that  a  thing  you  culd 
nell       Oh,  I  see  1  have  wound  you  up.     Perhaps,  then,  you  will  tell  me  now,  di,l  -ou 
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Sljguire  w- 1^  I  „.ight  have  ..id  t.  b7t  I^ver*Si?«  "".l  **  "^''^  *«•'"•*  ^r. 
"Did  jrou  ever  My  that  your  f.mily  wLofferJd  7L.  cT  '>  ••*''•  "'Conn.U: 
gui™  y  ••     Witue. :  "  1  do«-t  recoil^  J7  Mr  ^p"'  ^T  '"'  P"^"«"K  Mr.  AI V 

jou  would  gat  £800  for  prosecuting  him?"  '  WUne«i  °"r"*" '  "  V/t"  >»»  "•'  "7  th.t 
••Or  write  if/"  Witn.«:  -Never";  Mr.  (m.Zl"  •  r  T  '"''"'  **'•  "^'""ncll : 
here  •  letter  wat  bauded  to  her;  Witnew-  ••iV i.'.  xt  J,^,'*  y°"'  handwriting?" 
never  wrote  tucb  a  letter!"  The  letter  r^^  in  !.  J  ,'  "^°'"'*"  :  "And  yet  you 
the  innocent  cauae  of  your  pres.„:,L;:::„S;"Pl=Vj;^-^^  •    '.  I'ar^ 

you  can  lafely  rely  upon?    If  there  ii  let  l.im  „^n'  i.  .*  '"»8>'"«'e  iu  this  countr 

hi.  hor«. ;  let  hi™  bav7a  .trong  alda'^it  of  ^  niL"ce"i  '  b7"  T  ^""™'^  '°  ^^ 
mean  while  know  hU  name,  that  I  may  havi  a  lo^k  o^  fTr  K  T^"'  '*'  """ '»  "•• 
feeding  I  will  .lip  down  .tairs  and  .wear  t^  *he  «,ntlL  I?'  ""^,  *''""  '"'  »"°"«  » 
««me  effect,  but  not  before  a  magi,trate  Zl^l    '  ^^'»'<' »'«a'1y  aworn  to  the 

pn«ecute  you,  but  n.oney  shall  never  corrupt  my  hearL'''*w7"  "**'"*  °'""  '"""'y  »« 
when  you  were  questioning  me  that  von  w«T.^^-  .  ..^""e"*  =  "I  did  not  think 
supposed  Mr.  Magui,«  wo^uld  Uve  CnTb^i  al"?.*"  T'J"'"''-  ' ''°'"''  "<"  ^"' 
after  swearing  three  «,len-,n  oath,  that  he  would  It  U^ J!"\^"^'"'^  ''"'»  '«*'«'. 
have  certainly  told  mj  counsel  about  it  •"  AfJr  f  /"  "'""Ifht  he  would,  I  should 
seemed  overcome;  ^d  she  turned  to  the'defend.nf  .  'T*"''""'"*'  "»''«  witnew 
villain  1  • »  ««  to  tiie  defendant,  exclaiming,  •  Oh,  you  viUaln  I  you 

thisS^::^;f~:t;srs;^.?rh'^''^'-'  ^^  p-  h.  pp.  ih  m, 

defamation,  in  charging  ainonVotLfThi^^^^^^^^^^^ 

Park  .MaMniation;  thi.  charge  wag  basednn  .1.  J  ,  .  *'*''  "PP^TOd  the  Phoenix 
mitting  complicity,  «.ld  to  •'  T^e*  W'  Jy  o„e  R?t  fT  °^  *'■"•  •"""""'•  Pl-inl?^' 
part  by  blackmail,  who  claimed  tXe  ^red  fael  flf '' T.^f  ^''''°' «-"8 '» 
himself  turned  out  to  have  forged  them-  b^tTh  J'"™  "'her  Irishmen.     Pi|ott 

sound,  until  PigoU  wa.  placed  olf  t^e  st  d  fo  "Vt^l^'J-  f  j  -"-e-ticity  .eeLd 
examination  of  Sir  Charles  Russell.     The  object  of  l.         •        ^  **°"  "'"^"  **"  <=«>»■ 

Sel"  ^^^  °S'  *'«""•'  •^'f'--  °»  fi-t  i^^^^^  cro^^xamin.     ■ 

Times,    and  then  offering  to  the  Pamell  t,«t»  t^      '  "  ""  genuine  to  "  The 

the  lette«'  genuinene«.  The  letterhii  ^Cl  fiLT^-  ^J""'"^  ''"»»  *»  <1"P«"« 
entitled  ••Parnenism  and  Crime,"  beSnntngSSch  7  1^7  ^1  "  "  ^'^^  °'  »«'=>«• 
quy  to  the  Parnell  party  and  causing  thrp^inlTf  tJl  r« '  •  .^""«^"«  **'"P°«^^  "^o- 
mentioned  in  the  examination.  wL  an'^mft^  fSe„d  o^m/p'-  ■^'"'"'"hop  Walsh, 
prior  examination,  had  claimed  that  h«  h.!iT   VJ  .u   ?^  *"'•  ^■"'•"-     Kgott,  in  hi. 

for  the  latter-.  pr;tection,rslt'n?i:teT'a';21:'^^^^^^^^^ 

letters  "came  upon  me  by  surprise";  the  fals^Set^  •  ^!  P""'*""""  of  the 
were  in  a  «,nse  partiy  immaterial,  bu  they ^T^eS  ZTl'l'  "L"  '""""'"S  •"""•" 
oughly  false  character:  Q.  "You  were  awL  of  th„  i^T^  ^  *°  "'""'  ""•  ""'"■''  ""or- 
"Fondence?"  A  '•  No.  l\as  noUt  ^U  ala^.^'cf!.  fi'',"^  T!TT-1  '*'*"'°- 
Q.  You  have  already  wid  that  you  were  aware  althontl.  "^.I  Certainly  not."  .  .  . 
to  appear  in  •  The  Times.'  that  there  ^e^ ^Jeoh^"t  ^"^  "*!.'*  ■""  "'"""^  "'"y  '«"» 
and  the  leading  member,  of  the  Land  K^? '•  ^fr  ""f"  ■*""""  ^r-  Pamell 
tion  actually  commenced."  Q  -Do  you^wear  tha^?"  7^.T.  '"T""  ""  "'«  P-^licv 
•bout  that?"    A.  "No"     0"T;.i?  ,  A.  "I  do."     Q.  ••  No  miatak- 

I'/'  A.  -res;  I  har:-no  2oub  'atntT''  'TJ^"1'"fK  ^^^^roJeTol^ 
Hotel,  and  is  addressed  by  the  w  tne^fi^  Wal  h  ^t  h  L  "■"  f 'A  I"""  ^'"'«'»-'« 
m.v  Urds,  is  March  4.  1887,  three  day,  ^for^  th  f'  Archbishop  of  Dublin.  The  date, 
jrticles  known  as  'Parnelli;m  Id  Cri^t .  TRe'a^it^^  T-'T"  ^'  '""^  «""  -"- »' 

^:t^^;rs;i:^.- — -£3^^^  tS 


•  ■»«  MCOBE.VTMT  omomiu,  [C.„XXX.X 

Wr.  i.d  repeat  tb«t  .n.i.r."     A.  "  I  i,  not  ^^li^i"  •^^      .^-  "^'"■"  *°  '"r  ^or^'. 

c.ft«B  procding,  that  w.„  i„  prTpwat  J.  with  th?^M  T*!  ^""^  "'  "»  '*•'•""  "1 
of  th.  I'.n..llit,  party  i„  P.rli.n.e„7Ka«  T^  vt„  ^•°'  °*  ''•""'y'"'  »'"'  '"fl"-'^' 
«f.rml  to?"    A.  .•  I  do  not  k»ow  S  '    '"^.r!^  •,«»•  y""  d"  "ot  kuow  what  that 
Q    "Did  that  pawag.  refer  to  thL  i  .^i,       ??  '  "ugg^it?"    a.  "Ye.."  . 
i^"''y^^-'refZT.o,^f,!^,'Zl^^^  A.  "No.rra.her 

know  anything  about  the  forthcomiug  articUr?"    A    ..  v     l"^^'/""  *°"  »«  y"  <>i<l  n.-t 
n...Wc.„.  but  I  mu,t  have  he^  «.«tS "bo  Al  ^  o"'" -r'  '"^  ""^  »^*'  '  »'" 
««.  mUtake  again,  if  j„u  piea^.    (R,^?     )  ?'.  **"•       ?       ^"^  '"'*  ""'  ""»'"  "'« 
than   to  .tete  that  the  proc!«din„  rehrriS  i  eLl'  ^    "".u'  """*  '""^  ""»  «»"»"* 
.Utemente.  purporting  to  pro,,  thf  c^Jp Sy  of  Mr  pj„"  ..  M  '"'^j*'"""'"  °'  ""'"'" 
.upporten  with  "lurder,  and  outrage.  i„  I™  a„d  to^L^T  J'  "'""  '"•*  '"""  »'  hi, 
.n«t.tution  of  criminal  P«H»eding,Tu,«t  th^' Jl'*.?''***  *"  ■"  probability  by  ,|.. 
youthaty    A.  '•Ibavenoide.'^V"Did^ar^.^^"''^r'''°''''-'    ^ho^oM 
tery  letter.?  "    A.  "  I  do  not  ,«:oIIect  that  it  dld^    Q^^IL'  °""^  '^  '!"  ''"'"«'"'' 
A     •  1  will  not  .wear  it  did  not."    Q.  "  Do  ,o„  thinlr  ua^^J""  *"""  **  '"'*  "»' '  ' 
well ;  dW  you  ,A„^:  ^g,  ^^  ...^  .)*■      V°  J""  W"'k  «»  did  ?  "     A.  «  No.-     Q.  ..  v-.r. 

Tern  nding  you  of  that  opinion.  .«d  the  „me  ^2  A?/V'^''',  '"J*'"''  *»"  *  "  N-". 
not  intend  to  refer-  I  do  not  .ugglt  "mv  lutif^K*  '  ^"^^  y°"  "'«•"'"  y°"  ^ij 
being  the  matter  which  would  provfor  ^ur^'rt  f  *  """"■  *•""«•  "  *»  ""e  letter,  a, 

h.re  h«i  that  in  n.ind."  Q  "7ou  «n  haS^^^  A  C!!'  T^^^'''^ ''"  A.  "  YeM  „a7 
A.  "I  .„pp„«,  ,  „^t  have  hj."  Q\^Sii^„°"':'^'^*'y«:|'-.dth.tinyourm,„.,y? 
I  speak  with  full  knowledge,  and  am  \n  a  oo^^„  ^  Your  Grace  may  b«  a-ured  that 
the  truth  of  what  I  ..y.-'^Wa.  that  tru^i''^  "Z  ^''  ^^^'^^  »»  ^o-bt  or  q„e,.i„,. 
Q.  "Then  you  wrote  that  which  WMfll^T"    A   MhI,'*'"*  •"^'^  '""^  been  true." 

did  at  that  time?"  A.  « YeT"  O  -a^II-  "  t*^"'"*'"  A.  "I  do."  Q.  A„J 
Gn«»that/ama/«oW«MnoJ,«oWi,„'  .;Tr"'8f>  '^'••>  I  »»y  further  aHi.re  your 
A>a/erf.'  (To  witne,..)  N^^if  tt«^  Joolmfl""'  **  "^"^""*  ""*'"<'  »""  A 
believed  them  to  be  such,  how  "er^Z  MeTl  '"!■  '^'"••''"  «locum.nt..  and  you 
point  out  how  the  deeign.  m'S  CniL.^fT""  *".' ^'^^  *''•'  >"»"'"'«'  "'''-to 
A.  "Well.Ml.ay.Ihad*notrLtte«:,3wSm:°"'^^^  T"  «"'"y  ^'"^^'^'" 
remember.  I  do  not  recollect  that  leiLJ  U  alt  ^  n  "  Y  "^i^'  ^"  **""•  *  ^"^  «  '  «« 
he.iUt.on  that  you  had  both  in  your  mind?"  A  ^°" f''^  ^•"» «'»'»•'•» "go without 
f«ied  out  of  my  memoiy."  O.  .  That  I  ^^  .L  ^  ^  f."*"  ■"  ^  ""y-  *'  •"'^  completely 
ideaof  whatlreferred  to."  Q.  "AMumfrth:'!^"''-  .  t  "  ^  ^ave  not  the  si  igh  J 
m«,ns  by  Which  you  wer.  able  to  .*,"«  h  f  (  L  !  .^  «!«■""•>«.  "hat  we™  the 

nught  be  .ucce^fully  combated  and  flnaTl,  defeat  /""  T'^fj^"''  °".*  •""  '^'  '^'^'''" 
yon  moat  think,  Mr.  Pigott.  pleae-     It 7.  „  f .  "^^  ^  ''°  "»'  know."   Q.  - o), 

you  qualm,  of  con«ience  at  Vhi':  time  a^  I  ?  ^■'"'"  '*^?'  ^"^  ^"'"'-  *''•  ^sott.  had 
whrtyou  had  done?"  a.  "Xota U^"''  O  "Th'  ^T  "'i'J'*  "'  "•*  '»"»*q"enc.,  „f 
nottellyouatall."  Q  u  Tr,"*  „  r  ^  '"'"*'''*' ''''^  ?»»  n>«»n  ?  "  A.  ••  I  can- 
O   "Trv"     A    "u  •  ^'      •^-   ^cannot."    Q.   "Try"    A    .Tr-.ii  " 

Vt      -try.       A.  "It  1.  nouM."    Q    "  Am  r  ♦«  f.u..  •»  *u       7  '•  really  cannot. " 

«  that  you  cannot  give  any  explanation  ?*°  T  "Vm ''"'''''''''''•''''' *°  "^ ''-^' 
you  knew  the.,  impending  cLrJ.  we™  Lrf-.-V  '  a"*'^  '*"°°*-"  '  "  •  «•  "^"^ 
them  to  be  true?"*^A.  M  cS  telT  vT  whL„  ;  li-^"*'"     "^  "^'•'  ''"'  '*'■'"« 


"""■""1       ""^  «»  m  «.««  e«„ 

I  do  DO*  rsooltoet."  .  .  .    O    -Pi   .    ,  '  ''*<* 

•nd  Nd  for  •  number  of  teiter.  »»     a  •"•^^"  *"•"  then  that  «,n  k  j 

•iwMd.v  told  me  would  ■rra.-i.r     ^-  "V"'    Q.  "Whlh    •.  ^"  ^*^  proeurwl 

1  only  ,i,h  to  CnZ  „„  '  y""' Gr«»  .hould  take  Zn  \nT  T'""  '*"»•  '''*»-/rf 
would  j.n.b.blyttlr/r''^"^  "■•»  theTde^J^i    •"  '*°?  'o  ""•"'l  the.n 

h*l  the  lett.ni  i„  «.  '  in  l     L      .•*J'  """""'ff-  "cept  thaTr  .»        *."*'  ^'"^■'     "»'»» 

.  .u.«cieut.y  J::-.7hrr^v;:?,  ^-r'^ ''••^^i-.u^ '  w  SiKet;:  •"•'  ""• 
n.;«u..dwhthic.„t^',£;*  '•"••^'••y^'.^Jmu.t'.:  :'^Lri!' t'f^ 

you «.  i.,t  „i,ht.  brrirxt:fi;  :::?'"*  ■""  ye"  nS„:^  r^A^^^^N^*  ^"- 

need  not  trouble  your«elf  "     *    .; ,         "  ""'  ■»•     1  ""I  tell  von  »„  ^^°'  '  *»« 

-  that  itKTu'th  '""a    M  r  w'"^  "^^  ««•"  It   "?J  Ihe       ^-  "  "'•^"'  ^""'y 
"Time."  had  charged  tkir *  CT'*'^"'^''  ^Ut  day.  Tim-'  R 

t«ti,„„ny  /.brica^  bv  thll,*^"  T""""^  »o  prove  it.  c«, "!«  .  '~"'P"<'"y  *»  "in,e 
had  p.^«nM  on  th.i'r.  hll,'^  P»-^  '»'  "'•''  time ;  ole  Th*or  m'  '""'""'"«  • 

yon  came  over  hew  to  nv^ZZ  -^  "»»*wnined  by  Sir  CharuT^^  7,  ^""'^  ^»^« 
to  U.  .sent  back."  Q  ffiK  ""''•'"*  ^'d  you  expert  4  «^nt  f '"'1  "  ^^  "  *^'''«" 
.kould.K,«e„tb«,k.nd2dTr!h'^'""?"°"''^^"  A  Mvr'lo.  f  ^^  "  '  «'P«"«d 
A.  ••  Nothing  more."  X" ^ou  d'id"""/ "'"""''  "^'''^  «>««•"  Q-'wh""'*'  *'"'*  ^ 
A.  '•  Xo."    Q.  ..M««,iJt      \^    ""'  "°*  "P«ot  to  make  m„„  Anything  more?" 

com.,  over  solely  i^tt/i^nt!'  T  «P«»*"?"  ^  "r^^"•^?"'  »'  The  Ti^.,.. 
the  ho,,  of  ban^Wng  l-hlr  °'  T^'^'^^'  »"»"».  and  iuatiSv^^T  '°"'"*««*'»  *«> 
<i  "Vouhad  no  thought  of  iTn";"'"'  ""*  «»'•  ^und^mv  ow„  n,^'  ''^V'  ""'' '» 

;r^•^■  \*^r.  A-i -r:/L'Si^^^^^^^ 
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IM  horn.'.  I  would  not  bothar  with  it  tA  kll.  but  mj  health  wm  not  twt  good  whtn  I 
woa  at  lioine.  and  I  thought  I  would  take  a  ibort  Tojrag*  and  m«  a  doctor  at  their  rapenw 
Bui.  initead  of  it  doing  me  any  good,  it  haa  made  me  worn  a  Uttla.  I  wiU  be  ezaiiiiueJ 
to-morrow,  Tuewlay ,  the  4th. '  "  • 

I  1261  DMaUa  of  tha  Kol*.  (1)  The  rule  of  •howing  and  reading  ceawR,  of 
course,  to  apply  when  the  docuuient  is  shown  to  be  luti  or  otherteue  unavail. 
ablt;  for  then  production  is  dispensed  with,  according  to  the  principl-^ 
already  noticed.' 

(2)  When  the  cross-examiner,  in  asking  as  to  a  prior  inconsistent  staie- 
ment,  asks  merely  whether  the  witness  made  such-and-such  a  statement,  In* 
must,  if  objection  is  made,  apteify  either  a  sUtement  made  oruUi/  or  a  Htiiit- 
UKUt  made  in  writing,  so  that  the  present  rule  can  be  enforced  in  the  lutter 
case.' 

(3)  The  witness  may  be  shown  only  the  lij/nature  or  some  other  part  f..r 
the  purpose  of  obuining  an  admission  of  the  execution  of  the  document ;  hut, 
for  the  purpose  of  proving  the  contents,  the  document'!  production  at  tliJ 
proper  time  is  necessary,  and  without  it  the  questions  as  to  contents  crninut 
be  asked.^ 

(4)  Tfit  proper  time  for  reading  the  letter  to  judge  and  jury  is,  in  the 
absence  of  special  considerations,  the  time  when  the  cross-examiner  comes  ti; 
put  in  his  own  caae> 


*  The  followieg  are  alao  illuiratiTe:  1875, 
Tilton  !•  Beecher.  .V.  Y., "  Offlcial "  Keport,  III, 
6-S:  III,  6-8.  4U-4I,  109-11.1  (Mr.  Boecher'i 
cr<M«.exaniinatian,  by  Mr.  FullertuD) ;  II,  174 
(<-ruiM.«xainiuatiou  oi  Mn.  8.  C.  1).  Putiuun,  by 
Mr.  Fullertan). 

i  IK20,  Abbott,  C.  J.,  in  the  anawer  to  the 
tint  ijiicfitiun.  in  The  Qiieeo'a  CaM,  ante,  }  I XS8 ; 
Starkio,  Kvideiue.  I,  imi;  rhillippa,  Evideoce, 
I,  398;  1840,  Uavim  v.  Daviea,  9  C.  A  1'.  'Hi 
(an  ofllce-vopT,  admitted  to  be  rorrect,  of  an  aW- 
davit  in  anotfwr  Court ;  croaaexamination  on  it 
allowed). 

*  ISM,  The  Qoeen'i  Can,  S  B.  *  B.  29U 
(Abbott,  C.  J.:  "A  witnMa  ia  often  aiked 
whether  there  i*  an  agreement  for  a  certain 
price  for  a  certain  article  ...  or  other  matter 
of  that  kind,  being  a  contract;  and  when  a 
qneatiun  of  that  kind  haa  been  naked  at  aiiii 
prim,  the  ordinary  conrae  bad  been  for  the 
counwl  on  the  other  side  ...  to  aak  the  wit- 
neM  whether  the  agreement  leferreil  to  in  the 
aueation  oriK<ually  propa«d  by  the  counael  on 
the  other  aide  waa  or  wan  not  in  writing ;  and 
if  the  witueaa  aunwera  thiit  it  waa  in  writing, 
then  the  enquiry  in  stopped,  becauae  the  writing 
itaelf  must  be  proilm-eii    ). 

*  1820^  The  Quevn'a  Cane,  2  B.  &  B.  28«; 
1848,  riapp  !■.  Wiliion,  5  l)cn  285,  287;  1903, 
Treutham  v.  Ulutheuthal,  1 18  Ga.  530. 45  S.  E 
421. 

*  1820,  The  Qneeu'a  (?am,  a  B.  ft  B.  289 
(Abbott,  C.  J.:  "According  to  the  ordinary 
rule  of  proceeding  in  the  courU  below,  the 
letter  ii  to  be  read  aa  the  eviilenre  of  the 
croH-examining  counael  aa  part  of  hia  evidence 
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In  hia  turn  after  he  ihall  hare  opened  hi*  raw  - 
that  ia  the  ordinary  coune.     But  if  the  cc>uii«i 
who  ia  eronaexaroining  anggeaU  to  the  (  „(irt 
that  he  wiahea  to  have  the  letter  reail  InmiH- 
diately  in   order  that   he  mav,  after  the  ii,o- 
teutaof  that  letter  ahall  have  been  miule  lirj.,«n 
to  the  Court,  found  certain  queatioim  uihiu  tlie 
contenu  of  that  letter,  to  be  propounde.l  t.i  the 
witueaa,  which  could  not  well  or  effectualli  I* 
done  without  reading  the  letter  itaelf,  that  l«- 
comea  an  excepted  caae  in  the  courtu  lieldw.au.l 
for  the  convenient  adminiatration  of  jn»ii<f  il,« 
letter  ia  permitted  to  be  read  at  the  nuK^-wti.  n 
of  the  counael,"  but  aa  itill  hia  eviilemei ;  IM)I 
St.  Loula  I.  .M.  A  8.  K.  Co.  ».  Kaiwt,  6M  Ark! 
687,  SI  S.  W.  S74  (a  writing  mav  lie  b>.ii|  »heu 
croaaexamining  to  lay  the  fuuudatic.u, "  if  i  ri««. 
examination  upon  the  contenta  ia  (IcAiri-ii  and 
anggeated  to  the  Court");  1902,  Il.niiiw  p. 
Ina.  Co.,  74  Conn.  899,  52  Atl.  490  (whuh.T  it 
ia  to  be  put  in  evidence  during  the  <n»».-\ai* 
{nation  ia  in  the  trial  Court '»  diacretionl;  l-as, 
Peyton  r   Morgan  Park,  172  111   lOJ.  49  X.  ¥.. 
1003  (to  lie  offered  after  croMMxamiiiatiuii  ia 
the  croaaexamiiier'a  caae);  1872,  llaiiien  i-  Iim. 
Co.,  52  N.  H.  470,  471    ("anih  mattiri.  a»  ilie 
identity  of  the  paper  and  of  the  witii«-»,  auj 
the  genuineneaa  of  the  aignatHre,  are  net  usu- 
ally in  diapute;  and  it  would  lie  wi'll  i.i  wiit 
and  aee  what  objectiona  will  lie  maili'  u,  the 
i  itroduction  of  the  depoaition  when  it  i> '  fTirrl 
at  the  proper  time  " ;  but  "  no  alianlii-i- rule  cm 
be  laicl  down,  becauae  it  ia  a  matter  "f  l.ut aud 
re.iannableneia ") ;  1872.  Romertze  i:  ISaj.k,  43 
N.  Y.  579  (document  need  nut  lie  iiffiicil  till 
examiner'a  own  caie  ia  put  in ;  uuleaa  |Krlia|« 
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a  -ritnew'  testimony  j,  takeTTvrr.VTn!!!**"*'**'*  "•'^"«--    When 
I'.v  .  nrnKutrat*.  or  i.  taken  by  „  -.„,'„*?      """7  ''«'"''"«  '»'  c.minitt.1 

te-timoDycan  »«  given  of  the  witZ'„r„l^  r!**  "'  ««=c«"nted  for  before 
i-  -t  the  «me  J  holding  hi  'reZLr'  ^"'  ^^.  •'-«->«3-)-  ^h™ 
'"■•uy  (inatead  of  tho  wit.L'  era  w„"S  "".'  '"i^"'-^  "'"  '"""■""'"  """"'■ 
'  -  wunes.  has  .i,.„ed  tho  r..port.  «.7d  t  ii'.W  ^V**"  '""^  ^  ""  *''"« 
'..  /.deposition  (in  the  «ncr.  n    ,  ^e^  ^v  ^^^  the  ca., 

w.uv.„g  the.e  objection,  (dealt  with  ^WS  1349  liTl"""""''-  ""^*''^"' 
"  *"^''  ««"»n«tio„«).  and  nMu,„i„;;  that  tliT.:.  ."'."'"""  *"  "'«  "'«"'■/ 
tl.o  co,n,ni«i„ner'8  certiHed  depoXn  1  »  '"T"'"""  '  *"''*""^'P"rt  "' 
.•xa.un.oe  or  dej^nent.  the  mle'TrThe  Qu^J^^"""''  "  '^"^'"S  •>/  the 
a  w.tno„  upon  the  .tand  ca„„o    be  t kedT/t„  '"""'^  "Pf "^«  =  '•'• 

.k'p.«.tion  or  at  a  maKistrate's  e«mi„  f  .   '"^  statement,  made  in  a 

the  docu-nent.  Thi,  ii  ^^  ITZTj^r  '^.'"'"'"^  "'"^  ^"^^ 
H'.t  a,  to  a  mai^raWs  report  of  alvJ^s  ,  ^'Po^tl^on,  strictly  so  called. 
-.1  a.  preferred  pr.K.f  of'Th  witnesICr  ^^  ""'/"'"  "''i"'""8  it  to  be 
it  a  I'a-ferred  pr  J  where  i  110."  Lt^T  ^Tl'  ^  ''''>  ^"^  »»»  make 
at  least  where  the  answer  or  reLark  wa,  1^7. ,  'T  *""*"  '"  '»"-»'""•  »' 
ex.n..nation  and  thus  was  not  TJZ  "  k?  "^Tf*  "'"  ^'""'^  "'  »»>« 
0-/.  §  1326).  There  .nay  thus  Stoon  o^.r'*^^*^  ""J  '^^  '"•'8'^'"'^ 
.-'rate's  report  cannot  be  expected  t„f  u  .  *'"  °'  *'>'<='>  ^he  mag- 
it  would  not  bo  proper  To  cm^it  ""''  "'^  "'"tten  proof.    Hence 

-til  it  has  been  LdTto  ap  rZTa:  ":'""  Z'""'  *•>«-  '^'^^  "^ 
could  not  have  been  in  theT.Utll  '  ^"''''°" '"^ 
but  in  fact  ar«  not.  the«  fld^  "  "^'^  "'  "^'''^  '^"-W  have  b^e... 

l-'cause  by  the  Prisoners'  Counse?Acr»inHt.      ^"""",  ^'""^  "'«»  time.« 
time  l^came  available,  for  the  purpo  «  of  .!      "  """■"*'''  "'**  ^°'  *»>«  «"' 

-  -  ..  a  time  dispi.^    C^  =-     -« ;^-^:^  of  £ 


-M^i  he  VJ.  e  a  ,u.;i™rr'T"' '«  '•^«' 

»!'-. ... .  r-m  rhr;:;wt"47a  '?s£  t  H""^ 

liorwa* li, other »Utfm«i.«.K./''t'  '^  '"'  "!"«* 

"  nmt.niiM  them  •  <1>^S!,^  '^^  "*®  "hethM 

"'"»  wnuertr;  the  quontiuu  most 


not  .pplic.We"'^   '""""""'*";  ™'»  '••W 
*  St.  6  ft  7  Wm.  IV,  c.  .14, 


1525  ■  "•  ^'"""■'''  "  ^-  *  P-  »•  <-'»«rx. 
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IJnr  •g«in.t  them  wo.  the  ..ippoM.1  aWnce  of  •  right  in  th«  prowcutinL. 
.-..un*.!  to  oa.ln.M  the  jury  in  clcing.  if  the  defence  had  intnKlu.t.d  n»  ..^i- 
jk....««f  ,t.ow„;  f„r  thu..if  the  defence  could  by  were  cn«.<.xun,i„..,i. ,. 
bririK  out  the«e  •elf-e»ntrodiction«,  the  prowcution  would  have  no  riaht  t.. 
in:.ke  n  closing  ntldri-M;  while  if  the  defence  were  obliued  to  i.ut  ii.  tl, 
d.<|H,Mti..„  nH  n  p«rt  of  ii,  own  ca««.  the  prowcution  would  gain  the  riuht  t. 
luuko  u  el.«ing  a.|.lr..«..     But  it  «>em«  to  Iwve  been  «,ttlt.d  m«,n  afujrwu,.! 
that  the  pn«e..uiion  hnd  hu.  h  a  right  in  any  case,  though  it  luul  cu.tou.urily 
not  iH-eu  exerr,s,Ml;»  and  thu«  the  ,hief  reason  for  opp.*ition  ceani,.,-  ,o 
exist,  the  1  .Holution.  recdvo.1  thereafter  a  g.aoral  enfonewont.*    Alten.M, 
to  t-vnde  th.-iu  l.y  indirection  wore  diHcom.teuanced.     Thus,  the  rule  «;h 
held  to  l«  V.O  ntod  where  the  witness  was  shown  his  deposition  and  askt.l  to 
•ay  after  n-ading  it  silently,  wht-iher  he  |«r8evered  in  hi.  .tate.ueut  iuM 
made  on  the  stand;  for  in  this  way  there  i.  given  to  the  jury  an  i.uplla- 
tion  as  to  the  contents  of  the  de,K«iti„nJ    But  merely  asking  the  wii„,.-s 
to  take  the  deiH«,tion  and  refresh  his  memory  therefrom,  and  then  to  .,v 
whether  after  refreshing  it  he  peneveres  in  hi.  sUtement  just  mad.-  o!, 
ti>e  stand   .loe.  not  necewarily  convey  .uch  an  implication,  and  woul.l  I ,. 
niiowahlu.' 

It  should,  however,  be  noted  that,  irrespective  of  the  rule  in  The  Q ..^ 

Case  U.e.  in  jurisdictions  where  it  is  not  in  force),  this  use  of  a  deposition  m 
afresh  memory  raises  three  other  and  independent  questions.  (1)  wheilur 
Us  use  on  cross-examination  is  dishonest  under  certain  circumstance  ,s 
just  mentioned  (not«  7.  mpra  ;  and  ante,  §  764).  (2)  whether  it  may  pro,  ;.rlv 
be  done,  the  deposition  not  being  a  contemporaiy  memorandum  {antU  If^U 
and  {.\)  whether  when  done  on  re^lirect  examination  it  violate,  the  rulJ 
against  impeaching  one's  own  witness  {ante,  §  904). 


1S37»  l-attewn  J.,  had  allmml  th*  qnmtion 
forbi.ldeii  l,v  liDle  1  to  l«  a^ked  wid  the  «f. 
Irmatiie  nniwpr  to  be  Uken  a*  pMof. 

•  A|"il.  "«'.  K.  V.  Kdwitrdi.,  SCAR  M, 
19,  LolrriilKe,  J.  A  eompnniilM  won  io  ihii 
owe  •iiBKH.ted,  by  which  the  jiidKe  .houhl 
follow,  drnoition  in  hand,  the  witiieM*  tmti- 
roony  on  the  stand,  if  he  iduxe  to  ilo  mi  iti  hU 
dia-retiun^^  lint  even  here,  ••  if  the  jud^e  nhonld 
reler  Ui  the  dep<«itioni,  anil  m  intnaluce  now 
facta  lu  evideiu-e,"  by  quentioninK  (he  wituraa 
abimt  dUKTepancien.  <'olerid({H,  .1.,  wa«  not  nun 
that  the  right  to  reply  wan  lout. 

•  1M7,  K.  „  l-;,Hvar.l^  8  C  ft  P.  2S  p„ 
CulendKe  and  I.ittledale,  ,M. ;  at  p.  31  i.  iven 
a  lat  of  nnreixirtad  ralinn  in  which  ocher 
jucijtea  affirmed  the  Ke«<>liitioiig.  R„t  thev 
•eem  julwequently  to  hare  \wea  ronfliied  to 
»trut  liinita;  l«6i,  R.  r.  Malonev,  9  Cox  Cr 
m  (on  <'n>iiii-exaininatii>n  a  qne^iiuii  allowed 
an  to  what  the  witneu  had  lai.l  before  the 
coroner  without  pr-nlucing  the  dep.»ition.  be- 
oiUM  Ihe  jndpe»  rules  applied  only  to  examina- 
tions liefore  a  maKiHtrate). 

•  IH50,  l{,  t>.  Newton,  IIS  L.  T  »«•  Is.'Sl  R 
i-Ji-or.!.  5  (ox  Cr  184;  1863,  R.  e.  Briwer.  9  id] 
409  (proposition  to  have  the  witness  peruse  the 


deposition  and  then  say  whether  he  «.ll„  ml 
to  his  answer  rejected:  the  deposition  niu.t  1,^ 
v''^fv  -i'i  '^".,'•'5"'"  *•>  ";  following  I!  p. 
Ford  .  The  following  ruling  resta  on  the  ,a,m 
pnnciple:  1M9.  R.  v.  Matthews,  4  C.x  Cr  'm 

(the  witness  not   being  able  to  rea.1, „*l 

offered  to  have  a  court-«ffl.ir  reail  his  i|.  i,..,. 
tion  akwd  to  him.  so  as  to  refresh  his  in.  il.rv 
and  see  whether  he  ailhered  to  it;  e„lii.le.i 
beiause  it  wonid  make  the  oflirer  a  wIiim-.,  i," 
nmtnulirt>  Rut  even  since  the  staii,t.,r>  ;■!.► 
lition  of  the  rule  in  JTie  (iueeu's  Ca«,,U  r 
ford  may  still  in  another  aspect  I*  ,<>Tt,-,f 
i.r  thonirh  the  witiics*'  tesiimoiiv  to  the  f;,.t 
of  .-ontnulictinK  him»elf  woiiM  l»."  pr„,„.r  witli- 
out  reiMlniR  the  document  itself,  vit  if  ilio 
witness  said  that  he  di<l  "  peraeverr  iii  hi.  <««- 
nient.  the  implication  tiiat  he  hit.l  fi.niMrlv 
stated  ihe  rontrarv  might  be  in  fact  iiniu-t  - 
the  result  of  the  counsel's  trick.  On  thw  i...iut 
see  nnir,  J  764.  ' 

...^'S''^-  2-   '■•  Kdwards,  8  O.  ft  P.  m.  .,i  ; 
1850,  R.  r.  Bamet,  4  Cox  Cr.  J69. 

For  the  American  rtilings  on  the  suhjct  nf 
the  aliore  section,  *ee  the  uotei  to  the  uexi 
section. 
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to  Mternpu  to  dwcrnht  a  witiWM  bv  .tj ""' •"  '"  "  '»  "PplieU 

Il.r ;  «n.J.  wh..„  th«  Ren.-rnl  r^vS  «  '. T  """"""-""'y  ^'<mMn.u,l  hy  the 

a„.l  totnlly  i„.l..f..„.il.Io  p..rt  of  .hi    ul  ^^^1"^  '*'"^  ''"'  '"""^  vi,.io„, 

y  ."...luation  „„Ii.he,|  the  n.,„i„r„t *„ Mhe '^^^^^^^  ^'"'"*  '» '  <*) 

'■f  the  writer  o„  c^«,.ex^mi„„lJ'::  ^  '.  ^  "i  I"'  '^  "'  '  •^-  "  "^  "> 
c««.  of  the  wi.„e,V  .le„i„l.  pnxluctio .  1  J,  '  /  '""  ''""  '* '  "."-  ■'. 
m  «ny  c««e  whntev.r  the  .tot.  te  authori/n  •  '"'  ""  '"""  ^^  '^*-  =  •""' 
.l"c...m..     The  ju.lic.al  c«„nructio„  Tt..  i  ';•.'''        '  """'  "'•"  '^ 


'K''      Pt 


'"-ajrh   they 


into  writinit.  rel«tfv.  i„    L    "L"^"  '"■  '"'■w*'! 

'»IM  u.  thoM  part,  „f  tCr^riJl-       I  /f '."■"•  '* 

|.r.»l,l«l  .Iwav^hKhSn-'^''^'""  '■'1"  = 
•!■.  j..l«..  .<  i„y  »in«  daring  TheTnTJ'  '"" 
in»p«t..ii,  and  he  m..  .k!!     """"if  f»r   hit 

««•  «f  it  for  the  p^^'^jr  .':"J»  '"rh 

•I..II  think  lit  "I ;  MtJSd^  in  ,*«,  !'*^  ."  •■• 

r,^Thi!:T^":i.;xi^i«^->^T^'^^^^ 

Splits  !„'is5,'2^iiJ^?5 


(.howing  it.  or  "\.Zi^*'"1.  •"'.»"»»  to  it 
o««t™,lic.ion"r  "'"^  "P""    "    • 

"Jl'inrhr.'.En'""'  ""  "**'*'  ••'•"«" 

in»bilit,- to  romemhlr^^^  ?"*''"*"  *°  "««' 
•  l««   «i.  ij^  »"r  writing  to  him. 

Will.!.  I:  ^ll.ll'.i.iiir.'^!-'. '  F.  ft  p.3„. 


thing  [,. ,.,  „bmwJL^  ™"r  "•  "•* """» 
it  i.  onlv  for  tKZJ.    /"'"*"«  ""»"): 

cro*»x,min«i„u\2tr,S^i  .""  P'?'"""  <"• 
Ir-.-i.t.n.^lhhV.t^i'SC"  •.?',•,"'  •  •".'" 
•r.«.  «i  to  ,h,  contenu  <rf Tl^ittei  i  •,'1""''"° 
■•1.1  vop  cui  cet  •  win.--  .  "••trainent, 

•"U  ««th  .xprMSiSn,"  hi""  '•  ""•'•""■'^  -^'"-h 
the  <»i.tenta  onhL^Li?^  "  ^^    ""''»'••  "« 

•"x.  }on  mav  uli  hl.iT..  .J  "irawlf  in  the 
docnLn,  Sd  hi.  «i«r  »■  l'!'.""'*"''  "'  "■• 
Jn'lK«  "iKh?-„?7iI.t^h.'',"'~"-  •  •  •  The 
c«»e»"  ;  »e  alM,  N„«i.   a.....  W""  ""  wm« 


depo.iti.;„.d„i;  p«Him«l  2l.  S!  "  l'"'P"""'K 
Chance,  4  All   4  1  (,;:i  n'  •-'"'.•.  '^"■""'  ••■ 


P~dac.i„n  of  thTorW„«f  f'"^  '"  "'1'""' 


1327  ■"""•a  wner»  it  did  not  appear  that 
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did  nrt  become  known  in  this  country  except  in  a  few  quarters.*  Tlic 
singular  siwctacle  was  presented  of  many  Courts  in  this  country  adopting,'  i, 
supposed  rule  which  had  been  repudiated  in  its  jurisdiction  of  origin  a  "i  i 
at  ion  before.  The  question  has  not  been  passed  upon  in  all  of  our  jurist 
tioiis  ;  but  tlie  rule  has  Ijet'ti  adopted  in  most  courts  where  the  objection  lui 
been  raised,  although  there  has  been  I'ttle  attempt  to  develop  its  details, 
particularly  as  regards  the  use  of  questions  upon  depositions.*    The  unfortn- 

mnst  lie  rami,  and  •hnwn  to  him  if  rcqiiircili' 
isas,  r«K)ple  1-.  I.ainl«rt,  120  iil.  170,  i-2  I'l,' 


II. r- 
ic- 

IS 


the  witiieng  liliicclf  had  written.  iiig;iicil  or  iwod 
the  |i!ii«T);  .Wtief.  <'ou«iiI.  St.  1892,  c  .17,  §  19 
(liliH  Kiijf.  .St.  18.^4.  r.  la.'i,  $  24)  j  .V.  Sc.  Hey. 
Kt.  !*)(),  .-.  H1.3,  }  44  (like  Kug  .St.  18.14,  o.  125, 
I  24) :  Oal.  Heir.  St.  I,t97.  c  7.1,  }  17  (lilte  Kne. 
Ht.  IS-U,  c  I2S,  i  24):  P.  E.  I.  .St.  1889,  c.  9, 
%  17  (like  Rng.  .St.  l.s.14,  c.  12.1,  8  24). 

♦  l*rilinl>k  lievaiMe  the  leariiml  niithor  o( 
Orociileikf  uu  Krldenoe  died  in  18.1,1,  the  year 
XkUk  tlie  Htiitute,  and  'I'he  Quecn'it  Ca-io  re- 
nt tilted  elaliiimtcly  treated  a«  law  in  hi«  tent, 
wliile  the  Ktatute  wat  only  noticed  in  au  obacure 
voilifr  ii(  the  edituriiU  notes. 

»  For  ilr/Hmiioiu,  the  ca«ee  cited  ante,  j|}  76), 
764,  9U4,  muitt  lie  i-umpared:  Alnhima :  188.1, 
WilN  r.  Slate,  74  Ahi.  24  (writing  niiiiit  be 
»hi)wn  anil  read ;  here,  teatimimy  before  a  com- 
mittini;  ma);i«trate) ;  1884,  fhienix  Ins.  Co.  n. 
Mciii;?,  78  id.  310  (name  for  deponition ;  here 
re:vl  aloud  to  witneiu,  who  couM  not  raail) ; 
18S  i.  Kliyd  v.  State,  82  id.  22  (wtine  rule  ;  te.iti- 
mi'iv  before  a  committini;  magistrate);  IS87, 
(iiiiitcr  B.  State,  8,'i  id.  106  (same,  pridiiniuary 
examination  of  witness   before  justiie  of  the 

r).ii't');  I89S,  Sanders  i>.  State.  lOJ  id.  4,  16  So. 
)}  (cniwKxamination  to  form'tr  te.itiinony  re- 
duped  to  wriling,  allowed  without  production)  ; 
19(11,  llnitcil  Sfcites  F.  &  G.  (^o.  n.  DampHkiliak- 
tieseliik.il)«t  llaliil,  —  id.  —  ,.1.1  So.  344  (witness' 
mein'iry  of  a  contract  tested  without  showing 
him  the  paper) ;  Aluikn:  C.  C.  I*.  I90U.  §  670 
(like  Or.  Aniiot.  C.  1»92,  {  841);  ArLiiimu: 
StMa.  1894,  {  2960  (if  the  8tat<,ment  '-is  in 
writing,  it  muHt  lie  sliown  to  tlio  witness,  and 
he  allowed  to  explain  it  ") ;  Ciilifornin :  C  C.  P. 
1872,  §  2032  I  impeachment  by  prior  selfcontra- 
dictioii ;  "  if  the  statements  he  in  writini;.  they 
must  be  shown  to  the  wii,ii>as  before  any  ques- 
tion is  put  to  him  concerning  thcin")  ;"§  2054 
(quoted  /KM/,  S  1861  ;  it  perha|is  affects  this 
point);  1872,  People  c.  Donovan,  41  Cal.  162, 
16.1,  «i>ra'>/<!  (writing  mn<t  be  sh<iwn  to  the  wit- 
nea.<);  1H72,  I'eo'de.  r.  Devine,  44  id  4.12(rorinRr 
testimony  at  ini|iiest;  after  questions  as  to  time 
and  jihice,  held  pmper  to  put  in  the  deposition, 
Miuuirh  not  shown  <ir  reail  to  the  witness ;  pres- 
ent point  not  considereil) ;  1875,  Leonanl  i<. 
Kiiigsley,  .10  id  628,  6.10  (letters ;  "  he  sh<mld 
have  called  the  attention  of  the  witness  to 
them  ••) ;  1882,  People  v.  lion);  Ah  Duck,  61  id. 
387.  .194  (allowing  contrailiction  hv  coroner's 
di'liosiiion ;  qaestion  not  raised) ;  1887,  I'copleii. 
Ching  Min^  Chang.  74  id.  39.1,  16  I>ac.  201 
(tcsiiinoiiy  reduced  to  writing  in  foreign  lau- 
ffiiagi;  must  be  translated);  189.1,  People  t>. 
Knujur,  100  id.  523,  35  Pac.  8H  (question  as  to 
forniui  statements,  alloweil,  without  reading  over 
the  writing);  1895,  People  r.  Dillwood,  —  id. 
—  ,39  Pac.  438  (testimony  before  magi«tr«te; 
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307  (the  reading  over  of  a  deposition,  if  aske.l  h,, 
by   the  witness  as  a  sniwtitnte    for   nlioHin., 
should  not  he  allowed  to  cover  the  whole  deinwl.' 
tiou,   but    only    the    self-coutrsdictorv    piirui; 
yiorHii:  1893,  Siininous  ».  .State,  32'Klii  .iiT 
391,  13  So.  896  (former  testimonv,  reiluinl  to' 
writing  by  magistrate,  must  be  sliown  t,,  wii. 
nets);  Urorgia:  Code  1895,  J529a  ("  it  in  urii. 
ing,  the  same  should  be  shown  to  hitn,  or  read  in 
his  hearing,  if  in  existence  " ) ;  18.13,  Stamner 
f.  GriHIn,  12  Qa.  4.14  (letter;  the  writing'  nmst 
be  shown  to  the  witness) ;  but  notice  tliut  niiire 
in  this  State  th.  ruling  for  asking  iIih's  imt 
apply  to  prior  sworn  statements  (mtle,  §  loi.^i, 
the  present  rule  also  does  not  appiv  to  tliem' 
1900,  Tavlor  c.  .State,  110  id.  150,  35  S.  V.   \(,\ 
(questions  as  to  former  testimony  otticiiillv  re. 
ported,  allowed    in  o^ler  to  tes"t  simeriiv  ..r 
memory,    without    production   of   repuri  ;*  Sut 
before  prixif  of  the  former  statemcnis  l,v  ilie 
report,  ite  contents  should  be  "  made  known  lo 
her  "  and  the  rep<irt  pro<lnced) ;  Ilnmiii :  Civil 
Laws  1897,  }  1423  (like  Kng.  St.  1854,  witli  -..r 
prose<'Ution  "  after  the  words  "of  tlicemi^")- 
Idaho:  Rev.  St.  1887,  $  6081  (like  Cal  ('.  C  I' 
S  2052) :  lllinol,;  1893,  Atchison,  T.  &  S.  K.  It! 
(;o.  p.  Feehan,  149  III.  202,  214,  36  N.  K  liilf, 
(witness  apparently  not  shown  a  deposition,  and 
the  depodition   then  excluded  liecanse  the  «ii- 
ness'  admission  on  croas-examination  suffiie'll 
1897,  Swift  1-.  Mailden,  165  id.  41,  45  .\.  K.  979 
(contents  of  deposition  reail  to  the  witness:  no 
ruling  on  the  present  point) ;   1898,  Pevtnii  r. 
Morgan  Park,  172  id.  102,  4U  N.  ¥..  liMi:i  (sim- 
ilar) ;  1902,  Momcnce  Sto-ie  Co.  v.  Groves,  197 
id   88,  64  N.  K.  335  (inquiry  as  to  Hw  ennieuM 
gt  a  written  statement  by  the  witness,  lielii  im- 
proper); lawn:  1861,  .Mo'rrison  v.  Mvcrs,  II  la. 
539   (letter;    showing    necessary) ; 'lvkn,  Cal. 
lanan  c   Shaw,  24   id.  454  ("the  hotter,  and 
probably  the  correct  pnw-tice"  is  to  sliciw  it); 
1871,  State  c.  Collins,  32  id.  41  ("his  iitteiition 
must  first  be  drawn  to  the  time,  etc.;  "  imtliini; 
■aid  about  showing  the  document) ;  lx7:i,  reck 
f.   I'archen,  52  iil.  4ii,  52,  S  N.  W.  .197  (ilinn- 
ment  must  he  shown);  18><3,  (ileiin  r.  llleHwin, 
61   id.  28,  .13,  15  .N.   W.  659  (the  whole  of  a 
letter  must   lie  shown,  and   not  merely   [laru 
re<|nired  to  lie  reail ;  asking  abtmt  the  I'vuitcnu 
of  a  letter  admitted  genuine,  held  ininrii|ieri ; 
KfiiliiHg:  C.  C.  V.  1895,  f  598  ("  if  it  |.i  .litfer- 
ent  statement]  be  in  writing,  it  mnst  he  shown 
to  the  witness,  with  opportunity  to  explain  it  "|; 
S  604  (writing  shown  and  proved  must  lie  tr.^ul 
to  jury  before  witness'  testimonv  closeii) ;  1901, 
Ilendricksoii  v.  Com.,  —  Ky.  —  ,  64  S.  W.  954 
(rule  in  The  (Queen's  Owe  applied) ;  Louisiana: 
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nate  rule  should  once  and  for  all  be  disposed  of  by  a  statutory  measure 
similar  to  the  English  provision ;  although  correct  common-kw  principles 
would  amply  sutface  to  prevent  its  establishment. 


1889,  State  V.  CalleK»ri,  41  U.  Ao.  580.  7  So, 
1.10  (totiiiioiir  at  a  pri-liinliiary  exaniiiiatioii, 
nilneed   tn  writiiijj;  rhowiiiK  re<iuircil) ;   1902 
Mate  p.  c:aiu,   IU6   Im.  708,  31  So.  300  (rule 
re)>iiiliatcil,  uo  authority  litf.l);  Mamirhuxii,: 
1S71,  Com.  V.  Kelley,   113  Mann.   452   (a  i-on- 
Btulile.  souuht  Id  Im!  (lincriMlitvU  bv  the  c-ouUmtn 
of  his  oath  tuiule  in  (jetting  a  aearrh-w.-irraiit ; 
wriunKmuiit  benhuwn);  MirJi„i,m  ;  \m»,  UsAit- 
f»c)t  V.  People,  16  Mich.  513  (■.lep<mitioii ;  "If  a 
partv  (leninM  tocrowi^xaniiiie  the  witiiexton  the 
nuliject  of  Ilia  former  utateineutu,  he  nliould  mad 
the  entire  Ueptwition  in  evidence  Iwfore  doing 
«).    If  he  doe*  not  deiiire  to  rroM-exnmiue  ou 
that  topic,  it  i*  ■nttlcieut   to  read    it  at  any 
time");   1881,  DeMay  v.  Kolierts  46  iil.  160, 
IK).  9  N.  W.  146  (rule  applied  to  an  affldavit)  • 
188S,Toohcy  t'.l'luninior,6U  id.  345,349. 37  N.  W. 
297  (minuteit  of  former  tentimony  hy  a  Btenoj;- 
raplier,  not  called,  read  over  in   part  to  the 
«itnn.» ;  readiiiR  of  tlie  whole  not  re<)nireil,  the 
Mipiwiied  contn^iction  not   being  in  truth   in 
writing;  "the  niinntea  are  not  like  a  depoiiition 
re.ul  to  the  witnem  and  then  aigned  by  him  ")  • 
1892.  Maxted  v.  Fowler,  94  id.   106,    111,   53 
N.  \V'.92I  (showing  required);  1892,  Anstrian  v. 
S|)riuger,  ib.  343,  353,  h\  N.  W.  !S0  (qnestioua 
on  croaii-examination  aliout  content,  of  a  letter 
allowed  without  producing);   Minneaola :  1893* 
O'Hiley  f.  Clampet,  53    Minn.  539,  55  N.  w! 
740  (muat  be  not  only  ahown  bat  introduced  iii 
evidence);    Muiinnippi :    187fi,   Scarborough   i' 
Smith,  52  .Mim.  517,  522  (mere  <|uestioning.  ap- 
parently enough ;  nothing  aaid  about  showing 
tlie  paper;  here,  a  memorandum  of  former  tea- 
timiiny) ;  1879,  Cavanah  v.  State,  56  id.  299,  307 
(written  report  of  former  twtimony  muat  be 
ahown  to  the  witneaa) ;  1878,  Mitchell  r.  Savings 
Inst,  .16  id.  444,  448  (letter;  the  witneaa'  "at- 
tention ahould  have  lieen  directed  to  it") ;  1891 
Story  u.  State,  68  id.  609,  630,  10  So.  47  (croaa- 
examination  aa  to  a  telegram  aent  by  the  wit. 
new;  the  telegram  retjuired   to  bo  ahown  to 
hiin);  Afinmn:   186.5,   Gregory  n.    Cheatham, 
36  Mo.  161   (letter;  showing  required);  1875 
Prewitt  i>.  Martin,  59  id.  3,34  (ahowing  reqnire<l)  • 
1877,  Spionemore  v.  Cahlea,  66  id.  579  (affidavit 
cont.iiiiiiig  a  contradiction,  ahown  to  the  wit- 
nejw);  188.1,  .Sute  v.  Gr.iit,  79  id.  113.  132  (af- 
fidavit to  contradict  one  tsatifying  hy  depoaition ; 
muKt  he  produced  and  aakcd  aliout) ;  1883,  State 
V.  Stein,  ib.  3.30  (letter  required  to  lie  ahown)  • 
1885,  .State  r.  Matthews,  88  id.  121,  124  (after 
the  witness' admiaaion  of  genninenesii,  the  whole 
writmg  muat  he  read,  and  not  merely  particular 
paaaagos  be  read  and   inquired   about);    1889 
Sute  i).  Yonng,  99  id.  666,  681,  12  8.  W.  879 
(dtfenilant's  atatement  before  oironer  reduced 
to  writing;    attention  muat  he  called);   .Mon- 
lm„:  C.  C.  P.  1895,  |  3380  (like  Cal.  C.  C.  P. 
§  M.Vi);   1896,  State  i».  O'Brien,  18  Mont.   I, 
43  I'a.'.  1091  (statute  applied) ;  Neln-atla :  1879, 
I  roiwiy  t.  Averill,  8  Nebr.  151,  157  (depoaition 
mint  Arat  he  proved  and  read  before  croaa-exam- 
inatiunj ;  1901,  Omahm  L.  ft  T.  Co.  v.  Donglaa 
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Co.,  62  id.  I,  86  N.  W.  936  (rule  applieil) ;  X,«, 
llnrnpHhire :  1872    Ilainea  v.  lua.  Co,  52  N.  II. 
467,  470  (cMsa-exainination  upon  a  deiMMition 
for  the  purpose  of  inipeachii.g  or  allowing  any 
inconaiateiicy  ia  not  allowal.lc ;  asking  qneMions 
to  prove  the  aignnture  or  to  identify  the  df  poni- 
tion  u  a  matter  within   the  discretion  of  the 
trial  (turt  aa  to  the  time  of  doing  so,  and  "  no 
almolute  rule  can  be  laid  down  ") ;  Xem  Mnin  ■ 
Comp.  L.  1897,  §.3023  (like  Kng.  St.  18.'.4.  withl 
out  the  proviso) ;  \,w  York- :  1832,  Bellinger  r. 
I  eople,  8  Weiid.  599  (a  former  exainiiiation  be- 
fore  a  magialrate,  to  ahow  aolf-contradiction ; 
the  doi'uinent  muat  be  shown  or  read);  1848 
Clapp  r.  Wilson,  5  Den.  286, 288  (need  not  call  atl 
teiition  to  a  particular  paaaage,  but  must  merely 
ahow  the  whole  paper  and  get  an  ailmiwion  o"f 
genuiueneaa ;  but  a  deposition  need  not  be  ahown 
to  a  witness  to  call  his  attention,  "  being  a  Kwora 
atatement  ill  writing") ;  1862.  Newcomb  r.  (iris- 
wold,  24  N.  V  .  301  (a  former  affidavit,  whether 
aa  crosa-examincr'a  own  evidence  or  as  a  con 
tradictory  statement  does  not  apuear ;  documein 
must   lie  shown  or  read) ;    l»fa,   Komertie  c. 
Bank,  49  Id.  578  (a  depoaition  rlr  Imr,  used  to 
•how  aelfcontradiction  ;  must  be  shown  or  read  • 
but  imrticttlar  paaaagea  need  not  lie  called  atten- 
tion to);  1872,  Gaffney   v.  People,  50  id.  423 
(muat  first  tie  ahown);  Chtqon:  C.  V    V  I8aa 
§841  (like  Cal.  C.  C.  P.  %  20.52);  1868.  .State  t. 
laylor,  3  Or.  10  (former  testimonv;  the  writ- 
iiic  must  be  ahown,  even   though'  the  worda 
naked  about  are  in  fact  not  in  it) ;  1896,  State  0 
.Steevea,  29  id.  85,  43  Pac.  947  (aUtute  applied)  j 
PennijlU-iiHia :  St.  1887,  Pub.  L.  158,  §.3,  P.  & 
L.  Dig.  Witneaaea,   $  6  (former  teKtimoiiv  to 
contradict  a  witneaa  iu  criminal  casis  "  mav  be 
orally  proved  ") ;  Ttnnesaee  :  1872,  'litna  ,:  State, 
7  Baxt.  132, 136  (depoaition  taken  bv  magistrate 
need  not  be  shown  to  witness  before  offering 
because  it  is  not  the  witnesi'  writing ;  but  a 
letter  aaid  to  be  the  witueas'  must  lie  shown)  • 
Cniltd  Slnlet:  1884,  The  Charles  Morgan    115 
U.  S.  69,  77,  5  Sup.  1172  (must  be  shown  to 
witness,  "  except  under  special  circumstances  "  ; 
all  that  the  law  reipiires  is  tli.it  the  memory  of 
the  witness  shall  beao  refreshed  by  the  necessary 
imiuiries  aa  to  enable  him  to  explain,  it  he  can 
and  deairea  to  do  ao  " ;  the  trial  Court  to  deter- 
mine this);  1890.  Chicago  M.  ASP  R  Co  r 
Artery,  137  id.  520,  11  Sup.  129  (The  Queen's 
Caae  mentioned  with  approv.tl,  but  on  another 
point);    1892,    ropliti!  r.   Ileddeu,   146  id.  254, 
13  Sup.  70  (the  plaintiff  was  aaked  whether  in 
«  for.iier  suit  he  had  made  a  certjiin  claim ;  an 
objection  that  the  record  should  be  produced 
was  overruled  ;  •'  if  he  wished  to  apiK>al  to  the 
prior  re<:onl,   to   refresh    his  re<oflectioiis    he 
cimld  call  for  it  and  do  ao;  but  the  evidence  aa 
offered  was  competent,  irreapectivelv  of  the  rec- 
ord •■) ;  iWmimt:  1862,  Kandolph  c."Woodatock 
3*  .**    295   (letter  neeil  not   be  ahown;  "the 
plaintiffs  were  hound   to  first  ask  the  witnesa 
before  they  would  be  allowed  to  contradict  him 
even  by  producing  the  letter.    The  plaintiffs 
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2>.  RuL«s  ABOUT  Srcondaky  Evidknci  of  Contests  (Copies.  Deoreks 

OF  Evidence,  etc.). 
§  1264.  In  O.a.r.1.    When  the  rule  under  consideration  is  satisfied    I.v 
accounung  for  the  non-prod,.ction  of  the  document  itself,  the  function  'an, 
effect  of  the  rule  ends.     The  rule  iUelf  says  nothing  about  the  ways" 
evadencmg  a  document  not  produced.    The  rile  requires  that  as  a  v2Jl 
source  of  proof,  the  document  itself  be  produced  for  autoptic  inspecSru  ".j 
recogmzes  certain  exemptions  from  production.    Any  rules  that  may  o'btn.n 
as  to  the  mode  of  provmg  an  unproduced  document,  by  testimony  of  one  .ort 
or  another,  rest  upon  some  other  principle  of  evidence.    Nevertheless,  for  the 
sake  of  practical  convenience,  such  of  them  as  can  adequately  be  examim 
apart  from  those  other  geneml  principles  wii;  be  here  considered   with  re     - 
ences  to  the  general  principles  under  which  they  properly  belong. 

1.   Rol..    Prferrlaf  On.   Kind   of   T..tl«ony   .boTe   Another   (D.gr...  of 

Bridaao*.  ato.). 

§  1265.  (Hnaral  Priadpla.  Under  another  head  (§§  1285-1339)  it  will  1^ 
seen  that  a  group  of  rules  is  recognized  in  our  law  by  which  one  kb  of 
witness  to  a  certain  fact  is  preferred  above  another;  /..  the  former  witness- 
testimony  must  be  obtained  if  it  is  available,  and  the  latter's  may  be  used 
only  when  the  former's  appears  to  be  unavailable.    By  one  variety  Tf  Z 1. 

ut\7  I  TTl~  '^^  T  **'"^''''  »«««°'°ny  »  absolutely  preferred,  i.  e. 
t  IS  the  only  kind  that  can  be  used,  and  the  other  will  not  be  received  eveu 
though  the  former  is  unavailable.  The  rules  of  this  sort  do  not  form  a 
systematic  group  or  a  single  body  of  doctrine ;  each  of  them  owes  its  existence 
to  the  peculiar  circumstances  of  some  given  situation  making  a  particular 

tile  el T^T.k"'"'^  ^'"''^-     ''  '«  ^«''«"''«'  -'*»'-^  'J  A  viole  ,c     0 
he  exposition  of  those  rules  in  their  proper  place,  to  consider  here  such  of 

them  as  deal  with  evidence  of  the  contents  of  documents  by  preferring  one 
kind  of  testimony  to  contents  above  another.     The  general  notion  underl^  in- 
the  group  of  rules  as  a  whole  is  elsewhere  considered  {post,  8  1285)  •  hut  in 
the  presen   place  will  be  examined  all  the  rules  and  precedents  special 
dealing  with  testimony  to  the  contents  of  a  document. 

These  rules  of  preference  deal  with  four  general  questions:  1.  When  is 
testimony  by  copy  preferred  to  testimony  by  oral  recollection  ?  2  When  is 
testimony  by  official  copy  preferred  to  testimony  by  private  copy  ?  "  3   When 


mn»t  of  couree  take  the  witnen'  itateinenta  ai 
to  what  he  wrote,  anlen  they  were  prepared  to 
contradict  him  by  producing  the  letter,  and 
could  not  prove  iu  content.  \j  witneue*  with- 

-n  v^T-'?*  '.'"  It  "'  =  '*»'•  B"""«"  "'■  I""-  '^o . 
-OVt.  4,7,41  Atl.  SIS  (rule  repudiated);  Vir- 
?«?•■  *»»•  •899-1900.  c.  117,  S  s^dike  Kng.  .St. 
1854,  c.  ISS,  except  that  after  the  words  "con- 
tradicting him.  •  the  wordu  are  ailded  "  and  the 
••Id  writing  ahall  be  ihown  to  him" j  thii  in- 


1630 


sertion,  nnle«  rery  liberallv  conatmed,  is  likfly 
to  h.ive  the  absurd  and  perverse  effpct  of  nul- 
lifying  the  only  value  of  the  statute,  hv  rciiuir- 
lug  precisely  what  the  original  statute  was 
intended  to  abiiiish;  the  framer»  of  thin  legis- 
latinn  seem  hardly  to  have  appreciated  tlie  real 
problem  at  issue;  Wincotuin:  I8»0.  Kalk  r 
Fiehling.  50  Wis.  339,  342  (letter  received  bv  op. 
poucnt ;  crosa-examiuation  to  contents,  allowed 
without  prodnctiun;  Taylor.  J.,  dia.J. 
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tents/  Thi8i8afu„dameSlnS"f'ta,  /'''''  ''^''"'^"y  *°  «=<"- 
of  a  copy  will  enable  us  to  form  S^t^  „fT  ""''""  "'  ^''^  «i«nificance 
of  P^ferenee.  A  person  who  is  ^JZto  t it  ?vTT'  '''  '"^'*"'8  '"'- 
ment  may  present  his  knowledge  in  one  of  tw„  ^  ^  '""'^^'''^  «'  «  docu- 
some  time  perused  the  documS  Tunm.o.  J"^'  =  ^'>  ""^  '"•'J'-  '>'»vi..g  at 
a.ul  repeat  the  docnment'srrmsrfnrr.L''^'^'^^'""'^'^^^  °"  ^''«  «ta^nd. 
having  in  the  same  way  per3t^«H  ^7  "'*'  recollection.    (2)  Or 

its  words  at  the  time  of^rusa,  In  r         '^"^''' ""^'^^^^ 
words  that  he  can  carry  pSSv  in  hr'T7  ''^f«'''  ^^  '^"'"'S  ^he  f^ 
the  whole  is  tranacriS  -(lyt  Cas  l^Tv      '  ''■'  ""•"'"'•  ""'^  ^  °«  ""'" 
may  have  taken  an  alleg;d  copy  alldv  2  V"'"'{  "*  '^^  '"«'»>»J)  '>« 
eo.upa,.d  the  original  and  thi    ot^ er  wo  d  t  -->"      '  "  '^  ''""-^^'  -^^d 
only  difference  between  these  two  „IhT    .       .    '^  °'"  "'""'^  ^°'  '''""sej  the 
latter  he  has  not  had  to  1";  LVt  JsTh  "  ""^^\^"'>8  'hat  in'  the 
transcribing,  and  has  thus gaiLdagrIatern°H«    ,1'""?  ^"""^  the  time  of 
the  necessary  time  of  r^coLtion  tf  rSmt      ^  ^  °'  ''™™''^  ^^^  ^^^"^••"« 
modes, (1) and  (2).  there  is obvouslya^rrtSr    ^°"^  '^''*''«"  »''«««  t^« 
the  former  mode,  the  memory  ZLdr^'e;?"''' ' '"  *'"''''°"'''"'^'-    ^^ 
of  tiu,e,-perhaps  for  a  day  perfat  f.  r  ^         '**'^  ^°'  "  considerable  length 
precise  words  of  the  documeLf  s  sui  /„  T^  '''"t    ^"''^  ''''=«"«''"°"  »^  he 
than  at  the  first  moment  aftlr  the  peru  a  Vl^  '"^  '"^  «'''="™^ 
increasing  degree  of  untrustworthiness^Zminlr.'''"'^  °'"  '='""'«•     ^he 
to  be  alike  in  the  same  witness  or  a    Sd^ff  .      """T^  """^  intelligence 
on  the  length  of  the  document  partly  ^^'"t^^f""'"^)  ^iH  depend  partly 
size  the  wonls  in  his  memory  aTdmrtv    '''T"'^'''''  ""^^'^  ^  ^'"Pha- 
elapsed  between   his  perusaT  Ld  hi^f  ^-        '^^  '^""^  °^  »"««  that  has 
recollection-testimonyray  ihSlvtrn^    '".r  ""I.  ''^  «^'"''^-    ^hus  hS 
But  his  copy-testimony  elLTnates  lu    Se  7',^'  ""^  ^''  """^  ^'  ^""^ess. 
the  length  of  the  docuLnt  X  emp"  ai  of  tT^Ty  1  ""^'-^-""^ness ; 
.mmaterial.  for  he  transcrib;d  or  e^S  id   hrc„:'        '"/f  °^  *""^'  "«  «» 
a  tnne  that  there  wp^  practicaUy  To  dei^^L  ^^  T"*  ^"'  ^"''^  «'  ^''•^t 
memory;  the  transcription  thrirman«„T      J""*^'  "P°"  '^'^  P"'^^"  of 
on  the  stand  aa  a  record  ojpast  km  X       ^  """^'«f  *"""«  <«°^  adopted 
words  without  any  of  the  risk  0!^^'^' '  T'  ^^  '^'^^'  '^'^  Pre««rves  the 
oi^rationsofmem'lry;  moreover    he  facVf  ''"^PP^"™"-  ^'-^  attends  the 
made  km,wn  by  the 'a^pearrce  of  Itji^n:  ^"'""°^'  '  ''  '^^  —'J-  « 

JlUioTfes^tonM^^^^  '^^^^•-"  copy-testimony  and 

former  over  the  lat  J      It  iltmlnTo'fT^^  P"''^^^"'=''  ^-  '^e 

"■  oral  evidence,"  or  "  parol  ey  denl™  with         '°  "T  •^"''''""  ^^  contrasting 

BO  l.K..e  and  ambiguous  (  Z  8  Ikoo  Wh  r?,f  '•  ^"'  '^^  ^"''"^^  »«"»«  ""^ 

vo..„._„        »         '.i^''^-  §  24M)  that  their  further  employment  for 
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purposes  of  discussion   would   be  unpardonable.    The   proper  contrast  is 
between  copy-testimony  and  testimony  by  present  recollection. 

§  1267.  U  a  Wrtttm  Copy  tha  Bzoliulva  Form  of  Tmttlmonj?  Proof 
of  •  Lost  Raoord,  Will.  •«».,  by  RaooUacttoa.  Is  this  relative  uutrustworthi- 
ness  of  recollection-testimony  so  great  that  such  testimony  will  never  i* 
received  to  prove  the  contents  of  a  document,  even  where  copy-testim(iii\- 
is  not  available  ?  In  other  words,  is  ti»e  latter  absolutely  preferred  ( pust. 
§  1345)  to  the  exclusion  of  the  former?  Such  a  doctrine  has  never  b..  n 
suggested  for  ordinary  writings.  But  it  has  often  been  urged  as  proper 
in  apphcation  to  judicial  records,  deeds,  and  wills.  It  is  to  bo  noted  tlmt 
the  question  is  whether  recollection-testimony  is  to  be  used,  or  else  m. 
evidence  at  all ;  for,  by  hypothesis,  the  original  cannot  be  had,  and  copy- 
testimony  is  not  available.  Thus  the  question  to  be  considered  is  whetiiir 
the  dangers  of  inaccuracy  that  may  attend  the  reception  of  recollection- 
testimony  are  sufficiently  great  to  over-balance  the  dangers  attending  tlw 
entire  failure  of  evidence  of  the  contente  of  lost  or  destroyed  records  and 
the  like.  On  this  point,  it  is  clear  that  the  answer  must  be  in  tlie 
negative ;  the  considerations  are  well  expounded  in  the  foUowing  passage : 

1799.  Haywood,  J.,  note  to  Haggttt  v. ,  2  Hayw.  24.3  :  "  When  there  is  iio  mord 

or  deed,  nor  any  copy,  parol  evidence  wilj  in  general  relate  the  fact  truly,  and  is  as  much 
better  than  no  evidence  at  all  as  records  and  deeds  are  superior  to  itself.  It  ought  to  be 
received  upon  the  same  principle  as  they  are,  not  because  there  is  absolute  certainty  either 
in  the  one  or  in  the  other  (for  a  record  or  deed  may  be  altered,  corrupted,  substitutej.  or 
the  like),  but  because,  in  choosing  probabilities,  it  is  wise  to  take  the  best  that  offers. 
To  require  the  production  of  a  record  or  deed,  when  there  is  undoubted  proof  of  its 
destruction,  is  to  require  an  impossibility,  and  lex  neminem  cogit  ad  impomiUlia.  To  say 
his  right  shall  be  lost  with  the  record  or  deed  that  proves,  though  destroyed  by  invincible 
cal-wnity,  is  to  inflict  punishment  for  the  acts  of  Heaven,  and  actu*  Dei  nernim  f.ielt 
injuriam.  It  were  far  better  to  ab»>lish  the  institution  of  deeds  and  records  altogether 
than  to  admit  the  position  under  couitideration  as  a  consequence  of  them.  ...  If  it  be 
argued  that  the  party  should  teke  and  preserve  a  copy  of  the  record  amongst  his  other 
evidences,  and  then  the  loss  of  the  record  would  not  prejudice  him,  and  that  it  is  his  own 
fault  if  he  neglecU  to  do  so  and  the  record  becomes  extinct,  the  answer  is,  [Firstly]  that 
in  contemplation  of  law  he  is  not  bound  to  take  a  copy  till  his  oocasioni  require  it,  for  the 
law  itself  has  undertaken  to  keep  and  preserve  the  record  for  him,  to  the  end  he  may  have 
a  copy  when  he  wanto  it,  and  therefore  the  not  Uking  or  not  keeping  a  copy  cannot  b« 
imputed  to  his  negligence  ;  Secondly,  if  he  take  a  copy,  that  as  well  as  the  record  may  be 
lost ;  yet  according  to  the  controverted  position,  he  cannot  be  let  into  parol  evidence.  " 

1850,  Scoll,  J.,  in  Dariea  v.  Pettil,  11  Ark.  349,  352:  "  It  is  known  that  not  only  the 
existence  and  loss  but  also  the  contents  of  lost  bonds,  bills,  notes,  and  other  memorials  of 
contracts  and  various  other  written  iuHtruments,  from  time  immemorial  have  bwn  allowed 
to  be  proven  by  parol  evidence;  and  that  many  of  these  relate  to  the  most  important  trsns- 
actions  among  men,  and  that  they  are  in  general  executed  in  privacy  and  conip.irativeIy 
bat  few  of  them  are  ever  .submitted  to  the  public  pase.  And  yet  the  inquest  of  centuries 
has  failed  to  present  this  rule  to  the  Legislature  as  a  public  grievance  in  promotin);  per- 
jury, and  for  this  reason  to  demand  its  eradication  from  our  judicial  regulations.  If, 
then,  the  morals,  and  safety  of  society  have  received  no  serious  injury  from  its  opt'ration 
in  a  wide  field  of  temptation,  where  the  suborned  are  for  the  most  part  unchecked  by  the 
public  eye,  can  it  \>e  possible  that  the  admission  of  parol  evidence  of  the  loss  and  the 
effect  of  judgments  at  law,  which  are  not  produced  in  private  like  these  private  iustru- 

1S32 
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nients  of  evidenM,  bnt  aie  tha  nxnlt  „*  *u«      ,.  j 

productive  of  the  g«.teviU,ppr.hendedT;^'Vh!'^!rn^  ^  "y"'""''"'-  «"*"  '" 
certain  that  of  ,11  th,  «^  of  the  proof  bv  ?.l  I  "  f  r  °°  "•"  ""'""^y-  "  ''  "<>» 
evidence,  tht  of  lost  judgment.  ,>Zth«  '7       .  ^-tenU  of  lost  in.trumenU  of 

nK,,t«ecureda«ai„.tth.=r?J„/""  '';i'7~^^^  '°  -W'^h  we  h.ve  alluded,  i, 
«ouid  be  stricken  .gain.t  the  «incVitlJ  L^rl  .  ""H-o^e,!  that  a  di.artroua  blow 
greatly  outraged.  IJ  r^rA.^t^ t^Zt^^t  "l  ""n  ''"!  P"*"'"  l^""'  '"""'^  '•« 
e-tablUhed  by  p.roI,  this  would  not  fa  I^"tbtt;Jt  B  ^r^"  '  ■  >  '»'""«««ted  "^ 
tl..  .8tabli.hm«t  of  their  tenor  and  effecl  when  hTI  .i  "'  ''°*  ""'  "  '°  ""«""  *'°'» 
judical  record,  are  not  «,  sa-red  that  tMr  verv  ^7^  ." n'""«''"'" '^'™'--  S"^«ly 
..ini-ter  to  their  quiet,  the  moat  im;^rin;^7Ju "{  m^t^be^  d-turbed. and  th.t.t^ 
.uper.tition.  to  their  mane^     Such  Vdoctrine  wo,.?    h        ^     u  T"'^'  "ith  Pagan 

old  baron,  of  England,  when  chirograpl™ri^^^ 

for  orirn.,  than  in  our  own  time, ,  and  it  i!  bv^n  ^  ^"^  ^^' ''  *""  »"  '"d-'genco 
those  days.  Shall  pe»onal  Ubert^  W  fiSd  a"  Tht  air*'"."*'  "  ""'^"'^  «^«"  '» 
u.,,ardy  of  life  or  limb  because  hi.  rJ^.  V  f  '*'•  ■'"*  *  "*•"  •»  *'«>  put  in 

ashe.  of  a  conflagrated^S^^  "ha  a  mrnf  H'"""'  "  >"""  »"  «"*»'*—  'v  the 
lM.cau.,e  the  record  of  hi.  former  c„Llr  ^  *»'<=«  P""'»l'«d  for  tl...  ,.^  ^ff^^ 
destruction,  cannot  be  v^mZ  ;^Z^'Z  fl"  "''"h  '"'  ""  P"""'*''-^-  f-"^' 
convUted  forger  be  delivered  from  fhe  ^M  ^tiirv '  TT.  r"'"""'""  '  ""'  »»•»"  '»>, 
tl.e  sa„,e  incendiary  flan.e  that  destr.ld  he  r  co7d  o  bTs  .  '^l  "'"°  "^'^"^  »— "" 
consumed  the  material  evidence  of  his  enityTfn  ^o^'-^tion  at  the  wme  time 

quence.  are  by  no  mean-  the  only  re^ulf  of  this  .1^"^  ?"1  ^""^  ""'''"  '"»^«"«  <»»•«- 
understood  that  the  destruction  if  judicial VeJords'n,  ''^'""f'/"^' '«'  "  be  di.stinotly 
rigl.U  depending  upon  them  while  the^^iln' a  '•'■*'  '  K°u  *'"'  P'"'""  ■""'  P"*"'* 
crin.e  i.  held  out  by  the  law.  under  U^e  influence  If  thK  *  ]^\^^  P'"'"'"'"  ^°'  ^"^  »■"' 
forthesafetyof  judicial  record..  TlSaw  w^M  .       ,^"  ,  '*7  ""'f'"  '>«  apprehended 

of  o,.nly  permitting  the  rude  hand  of  c  me  ™'e  u^n*^!;^ i"  f  f  "K"'!"-predicament 
and  nght,  apply  the  incendiary  torch,  and  hoM  he  hW  ''" '".^.'"'«"»'""'°«"t«  "f  "-uth 
justice.     We  cannot  think  tha"t  s  J.  a    cene  can  U  !  T'^^  '"  *'"*  ^'"^  f"""  "' 

con..„o„  law.  whose  oracles  haye  ^er da  mid  for  k  ^'''^.r^''  '^^  »»«Pice»  of  the 
every  wrong.  On  the  contrary,  we  thh  k  that  i t,  rl  "  r"^  ^  •'°^''  "  »"»««lv  fo' 
the  work  of  Mtting  up.  by  the  eT^tt  ma.^  Ir!  r  "'<="P«'»'"'"'  '""gie.  are  fully  e.,ual  to 
n.ark  of  truth  and  right  tlmt  m  ^'.^  Tt  any  Ume  n!'  "  'JL'"'";""'""^  '•"'*^-  '^'"y  '-<•- 
the  ineyitable  accidents  incident^to'^ro^  ^  the r;::?;r  ^f  tfi'''.  '""^  "^  "'""'' 

subject  to  certi;  exiui  a  .d  f  °'r^"'=''''°  ^^'^^  ^^^^  conceded  to  be 
mel  has  \^1ZTZ CJ^r^'l  ""  P""'  °'  "nproduced  docu- 
of  such  copy-test  moD  V  1  LTiI     ^  ''''^""««=t'°"-'««timony  (i„  the  ab,sence 

be  noticedf  Thrrpo^d  d.^  ™.Z'h ''  "^f"-''"  '"'^'^  «''"^>^  *« 

VInx.me  of  fhefollowinecaKs  thethino.      --  -  t*"ms, 

.|lm.ti„l  was  a  «.„,  tm.  the  ful^Tlai.l  tZ 

<•""  cm  l«  laid  that  a  reoorf  „r  a  leH    v1    id 

Aincs  r.  ilov  la  Pel  ii  ««  <  •  /  •". .  ioj», 
"'artiold"*!!  oofr  !  •  2"  (JudRment) ;  1863, 
luT  lii^Hi^  '•  '[;**  (l"--l'ate  ™.titi„M) ; 
<-««•.  18,8,  Hittwn  ».  Davenport,  4  Colo.  169 


lo-«3 


etc.),  UM,  SchwaH^^^'Si'h'inl'jr!  i'l'l^r^ 


'     il^i^: 
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although  it  was  for  a  time  adopted  in  one  jurisdiction  ;•  here  distinguish  the 
impropriety  of  proving  an  oral  judicial  act  (post,  §  2450)  from  the  propriutv 
of  proving  a  written  judicial  record  by  "  oral "  evidence.  It  has  been  rejui- 
diated  for  deeda ;  *  note  that  this  permission  to  prove  a  written  conveyum  c 


(plea);  1881,  Julinnon  v.  8tat«, 80  iti.  230,  SSI 
(■ummom);  1886,  McCulluugh  v.  Uavw,  1(M  id. 
»91,  296,  9  N.  K.  276  (titlcreconli ;  "  much  litti- 
tuda  it  allowable"):  1886,  McFadden  v.  Fritt, 
110  id.  1,  5,  10  N.  K.  12U  (writ);  la.:  18S9, 
Hiuini  B.  Raed,  8  la.  298;  1864.  Davia  e. 
Stiuhm,  17  id.  421,424,  427  (bund);  AV  .-  1840, 
HawliiiM  V.  Cniijt,  I  B.  Moiir.  27  (writ) ;  La. : 
1841,  Children  b.  Allin,  17  La.  37;  1894, 
Laiidrr  n.  Landry,  4S  La.  An.  Un,  13  So   672 

icoinplatinK  a  partly  burnt  deed  bv  oral  evi- 
euce):   .\fe.:  184.3,  Gore  v.  Elwelf,  9  Shepl. 
442;    1848,  Wing  v.  Ablmtt,   15   id.  367,  373; 


lilaon,  24  Vt.  480,  433  (grand  lilt  uf  ium-,,. 
nwnt) ;  1853,  Biuwu  v.  Hicbuiond,  27  id  .'i^i 
(attachment);  V<i.:  1833,  Newcomb  r.  Ilnini. 
moud,  4  l.eigb  57,  60;  Wia  :  1880,  WaiiilM.M 
r.  Viik.,  50  Wi«.  456,  4!i8,  7  N.  W.  438,  ». ;»  ,. 

*  1799,  Hargett  r ,  2  Hayw.  76  (.Mw, ,.. 

J.:  "  Itisliettt-rtoiuifft'raprivate  miri'hiel  iImn 
>  public  incunveiiieuce  " ;  copy  admiiwiblp,  hut 
oral  evidence  of  a  lost  recurd'i  cuuteiit»  r.\. 
eluded);  lt<39,  Mmitli  r.  Dudley,  S  Ark.  liit.  i,.. 
(lost  or  destroyed  recoril  may  not  be  pnivnl  I,, 
parol  when  it  "  conuitutts  the  Mile  fouiKliiiiui 
of  the  proceeding  or  cause  of  action " ;   l.ut 


M.IVI.1  :  1815.  Stockbridgec.  W.  atockbridge.  12  onlv  by  "  autheiiticitted  or  sworn  cupv  ") ;  114^, 
Mans.  .399,  402  (act  of  iucorporatiou  of  town);  Williama  v.  liruramel,  4  id.  129,  137  (JHliiiii 
ISIli,  Sturtevaut  r.  liobinaon,  18  I'ick.  175,  17J      reconl,  not  bv  parol,  but  oulv  by  certified  ,.>,..  r 


(admitting  a  copy  of  a  irirt  firiai  writ,  loii:i 
being  iihuwn ;  "  it  wonld  be  lu  correct  to  aav 
til  It  the  loM  of  an  original  deed  should  affect 
the  grautee's  title  to  land  "  m  tt>  exclude  such 
proof);  1839,  I'rudeu  v.  Allen,  23  id.  18».  187 
(admitting  a  copy  o:  a  license  of  sale  shown  to 
be  lost);  1812,  Savli4  1:  Briggi',  4  .VIetc.  421. 
423;  18*2,  K,«ton"r.  Hall.  5  id.  287,  291  (au 
order  of  Court  directing  reference  to  arbitrators ; 
a  copy  ailmitteil,  on  proof  of  loss;  "the  con- 
sileratiiin  that  a  pnrtirular  clocurnent  constitutes 
the  basis  of  the  jurisdiction  of  a  Court  does  not 
essentially  vary  the  rule  in  re.;ard  to  seeon<lary 
evidence,  though  it  mav  reqnirc  more  care  and 
vi:;ilance  in  its  application"):  1851,  Com.  i: 
Kuark,  8  Cush.  210,  212  (complaint  and  war- 
rant); 1854,  Tillotson  i'.  Waruor,  3  Qrav,  574, 
577;  l/irA.:  1837,  People  c.  Dennis.  4  .Mich.  009, 
617  (indictment);  1874.  Millar  v.  B.ibcock.  29 
id.  526.  52:  uittachmeiit)  ;  1878.  Drake  /-.  Kin- 
mil,  ;^S  id.  232,  234:  18811,  People  v.  Collman. 
5J  id  I,  6,  26  N.  W.  207;  1886,  liliuchard  e. 
DeOniS,  60  id.  107,  111,  26  N.  \V.  849;  1888. 
Cillev  c.  Van  Patten.  68  id.  80,  83.  35  X.  W. 
831 ;  .\fiNa. :  1866.  Winona  «>.  Huff.  1 1  Minn. 
119.  128;  Misa.:  1850.  Scott  v.  lyiomis,  13  Sm. 
&  M  63.i,  641  (justice's  docket) ;  1868,  Martin 
i>.  Williams,  42  .Miaa.  210,  218,  lemh/e :  M.t.: 
1827.  Kavenscroft  iv  (iilMney,  3  Mo.  1  ('■  though 
the  recoril  may  not  have  lieen  verv  ancient ") ; 
1871,  Koulk  !•'.  Colhurn,  48  id.  32.5.230;  1><73, 
Corapton  iJ.  Arnold  54  id.  147  ;  1884,  State  0. 
.SclioiJey,  84  id  447.  4.54  (Ux-hooks) ;  18S<>, 
Crane  c  Daraen>n,  98  id.  567,  570,  12  S.  W. 
251;  A'.  ./  .•  1849,  Browning  ».  KUnagin.  22 
N.  .1.  f..  567,  571  (rei'ord) ;  .V.  C. :  1813,  Stuart 
V.  Fitzgerald,  3  .Murnh.  255  (ntpiat) ;  1 835.  Kello 
p.  Ma'.{CT,  1  Dev.  &'  B.  414,434;  1878.  Kollina 
r.  Ilenrv.  78  N.  C.  342,  347  ;  1887,  Moblev  v. 
Watts,  98  id.  2*4,  287,  3  8.  B.  677  :  Pa.:  17'«2, 
Miii-ris  I).  Vanderen.  I  l)all,64,6S  (lost  survev) ; 
17«3,  Todd  n.  Ockerman,  1  Yeates  295,  397 
(same);  1821,  Wolverton  v.  Com,  7  8.  4  R. 
273.  276;  1847,  Farmers'  Bank  v.  (iilaon,  6  Pa. 
.■>l.57;  Tnn.:  ISlfi,  Read  v.  StatoD,  3  Havw. 
i:.u  (j"ilgment) ;  17  .S..-  I8O6,  U.  S.  r  Lnmbell, 
t  Cr.  <J.  C.  312  (warrant) ;   Vl.:  1852,  Spear  i: 
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parol, 
1842,  Fowler  i'.  More,  lb.  570,'573  (loft  rir.'ini 
may  be  proved  by  copy ;  at  least  ••  auch  (H>rii..iis 
as  process  and  the  like  );  1843,  Bailey  c.  lalii.i-r, 
5  ill.  208  (same) ;  1847,  Alexander  r.  KiTenaii 
7  id.  2.i2  (same) ;  1843,  Wallace  v.  Collins.  5  i.|. 
41,  48  (execution  ;  if  no  objection  is  taken.  :iiiv 
evidence  ailinisaible) ;  1849, 1'helan  v.  Hniiliaiu  11 
id.  388, 391  (same  for  a  notice) ;  1850,  l);i(i<'«r. 
Pettit.  II  id.  349,351  (lost  or  destroyed  jiiiiM^d 
record  may  bo  established  by  pand;  see  i{ii<.ta- 
tion  tufint,  overruling  Smith  v  l)udley,  an  I  ihn 
intervening  cases) ;  I860,  Uracie  v.  Morris.  i>2 
id.  41.5,  418  (preceding  case  ignnrcil ;  Imtop- 
of  lost  record  allowed) ;  1870,  Mason  r  Hull, 
26  id.  164,  167  (Davies  v.  Pettit  npproM.i!; 
1878,  Gatea  e.  Bennett,  33  id.  47.5,  4s9  {f-Mm); 
188.3,  Miller  r.  State,  40  Ark.  488,  495  iiiiili.t- 
ment  destroyed,  and  record  not  restoiw! :  >ec. 
oiidary  evidence  alloweil;  Kakin.  .I.,dis'.) :  Idii), 
Hallnm  v.  Dickinson,  47  id.  130.  125,  14  S.  W, 
477  (Davies  «.  Pettit  approveil). 

•  This  result  was  (as  might  he  inferred  fmra 
the  historical  development  noted  anir.  §  11::) 
at  first  not  accepted  in  Enijland:  )iut  liv  ilio 
end  of  the  1700b  it  was  fullv  ealablishi-il :  KM. 
Seymonr's  Case,  10  Mod.  8  ("  The  Coi:rt  scinM 
of  opinion  that  in  case  a  deed  was  lost  hv  vmm 
iiievitahle  aixident,  that  there  it  might  lie 'pniveil 
by  a  copy;  but  in  caae  there  was  no  ccj|h.  tlie 
rontenta  of  it  could  not  be  proved  fmr'u  iIk 
memory  of  those  that  knew  the  deed:  and 
though  it  were  hani  for  a  man  that  liail  m 
copy,  to  lose  the  benefit  of  his  deed,  vi  1  tlie 
inconvenience*  of  aiimitting  that  mirt  of  ,;\i- 
dence  would  be  greater";  but  otherwise  it  ilie 
defendant  bad  the  deed,  "  for  that  in  tlii>  .ase 
t!ie  danger  of  allowing  this  sort  of  iviilcm  e  wis 
none  at  all;  for  if  the  defendant  was  wriuiinil 
bv  the  parol  evidence,  it  was  in  his  isiwir  t.i  wt 
all  right  by  producing  the  deed  ") ;  1721.  DaNliin 
V.  Coatsworth.  1  P.  Wnis.  731  (burnt  ilewl  <ii|i. 
plied  by  parid  testimony);  I7(:8,  Blai  kut.ii.f, 
Conimentariea.  Ill,  3ii8  (ai;  "  attesteil  cupi  tiiij 
be  proiluceil  or  pand  evidence  lie  given  nf  iu 
contents") :  and  the  citations  in  note  I.  »ii/'r,!. 

In  the   CmuJ  .Slulet  the  pnipriety  uf  .<urh 
evidence  is  everywhere  conceded:  1859,  Shorter 
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evidence"  rule  (po»t,  5  :i4a7)«  ilistiim..:..!.  „i     xi  .      ^  P""^"' 

completeue««  «f  d^U  iViU.  wLic^t  X.  ;  T.  ^^  requirement  as  to  the 
§  2105).  and  the  degree  .  ^^^:Z^TZ  'T  ^  '""'f  <^"'^'' 
f2m.    Aliasing  .,..i  «--.:  ^.^l^r^^^^^^^^ 

apply  which  must  i  distiZ  hed    name      th  »!"'".  "*•!"''«"«»»» 

which  the  contenu  or  the  tJ::^:::^  \:^';z^:^  -~^;;j 

r*!.  .?'..:      .  ':°'"P'«^'"'"''«  «i  the  details  of  the  contenU  as 

Brown  r  B«,wn.  8  E.  A  B.  876  (I^rf  C,„p. 
oeil,  1  J. ;  It  wan  the  enminoii  r.in  of  a  !■,» 
^...nm,e„l,  .„d  pa„,|  evidei,.,  of    "e  »„tenU 

»  h»n  it  i«  •  « ,11  u  if  it  were  mv  other  "I  •  I «-« 

Wowl.  M.  H. :      Tail  »..  a.  m  t,  ni  a  niatt»  ..f 

I  »l...uld  have  thonght  that  there  .ould  bj  i.t 

for  the  riouht  thrown  out  l.y  a  very  rtni  rent 
judRe  ,„  the  ..a«,  of  Wharram  r.  \V^,ar«m  I 

quwtion.  ...  1  he  whole  theory  of  aeoondarr 
ev,de„te  depends  u.«n  thim  thit  the  primary 
evidence  i.  l.wt,  an<i  that  it  i.  neain.t  inS 
thMthe  ac-cidentof  the  Iom  .hS  depK 
nian  of  he  right,  to  which  he  would  otlierwi« 
he  entitled  I  am  at  a  |«„  to  ,li«.„ver  *Lr 
rea«.i.  wha^ver  for  distingui.hing  between  the 
km,  of  a  will  and  the  lo,5  „f  a  2e^\",     ig^S 


Sheppard,  83  Ala.  648,  6M ;  Cal.  C   C   P 
im.i  1937  (of  private  writing.  -Uy\„S 
or  I..V  a  re<itaJ  of  it.  content,  in  «.me inthenti,: 
ducunicn    or  by  the  recollection  of  a  wit«e«. ") 
1,M.  Keller  ».  Higg,   a  K„„,  ,5,6.  MX;  mr] 

SOS,  1887,  Uiuh  V.  SUnev,  122  m  406  4ir, 
I2/4U?1S;  '"!LChi.hor.n,-.  Be"'7rM<..r; 
408,  414  (bat  for  the  mere  lorn  of  a  will  a.  di^ 
tiDgumhed  from  fraudulent  .unprewiun,  c"u^ 

V.  lameron,  37  La.  An.  2So;  1901.  Willctt  1, 
Andrew..  106  La.  319,  30  So.  883 ;  1889   Wakoi 

?J-r' ?'•■"..-*"'!"■  «*♦'  «'•  «  N  \V  7,^ 
lsi„  Colby  V.  heuni.ton.4  N.  II.  aaj,  26S ;  1844 
.New  Boiiton  t'.  Donbarton.  15  id.  201.  20.'»  (char 
?■•'  •  .'»"•  'J?»°*"K  "•  Hckering.  ib  .344 ; '  8M 
lofMiih  c.  Clark.  21  id.  409,  417  (proprietary 
m?-:  '  ""ii-Ne""}-  -Greenongi;,Vid:?2^ 
MU  (  Oenerally  the  party  who  i.  driven  l,v  the 
!•«»  ..r  de.trtiction  of  a  paper  ...  to  rewVt  to 
»«„ndary  evidence  1.  conAned  to  no  particular 
f  I«™^  of  evidence ;  it  may  be  mot«  or  1^  direct, 
or  merely  cirrnmotantiar") ;  mi.  .Jackiwn  c 
I...  HKHton.  7  VV'end.  136.  140;  1861,  Miltimore 
r.  .M  Ifmore,  40  I^  |.M.  IS4  (ahatract);  1798. 

th.it  the  exutence  and  Iom  of  a  deed  may  he 
presumed  by  a  jury  from  circnro.tani-e.  ■•) ;  1895 
Kcti«.n.j,.  Lawwn.  91  Va.  226.  31  .S.  K.  347 
l«t  deed  «.l.bli.h«d  by  rtateroent.  againM  in- 
tere»t  in  a  chancery  an.wer). 

«  I86I.  Jenkin..  J.,  i„  R„e  4  McDowell  „. 
nne  &  Irwin.  3S  Ga.  39,  .11  ("  U  i.  not  evi 
denoe  of  a  conyey«,«  by  paA,"  U  f.  paro 
evidence  of  a  conveyance  by  deed,  the  1,«  or 
detraction  of  which  ha.  beeb  prorin  "m  Me™ 
compare  the  New  York  .-aw,  („„„,  8  I2S7)  e" 
elmlinB  certain  admi«ion.  of  partie.  L  amount 
iiiR  to  an  oral  conveyance. 

I8«9,  .Joneii  c.  tnWrn,.  5  Ma-s.  101  (promi.- 
-orv  i„,t„, .  „e  the  citation.  «a,,,  jS  1197 

I  le  following  ruling  i.  peculiar-  1869 
A,.«,„e  ..  People,  s,  „f  2.-16,'l39  (copy  of  a 
<'"nf.'.«N.n,  made  two  year,  afterward'  from 
ren,ll.etion  alone,  excluded ).     ""■™'™    '""' 

SM  a.4''-228'*1«£"'wK'  "■"''•  '„,*■»''•  J^"-' 
S»  «  t;  ,n1',  *?*'•  ^^'"*m  >■■  Wharram,  3 
ev1,l.„,i  I  .'  '!*',''",•!«  ""« 'he  danger,  of  .och 
"oif-hr^l"'  '""'^''"'"'K  "•«»  "»t  "nv  rate"  it 
uught  to  be  of  a  very  cogent  character  ") ;  1 858 
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1884.  Jacquu  V.  Horton.  76  Ala.  2.18, 24.1 ;  1886 
Skegg,  V.  Horton.  82  id.  35.3.  3  .So.  no!  882 
Anderron  t.  Irwin.  101  III.  4II  415-  Me  INnh 
St.  1883,  c  64  «  7  (a  loet  wUl  m'ayi;' proved  by 

Clark  r.  W  risht,  3  Pick.  66.  68;  1844,  liavi.  ' 
f '«?""'•>•• ':,"''««••  Wi  Mi«n.'cie„.'8t.  I89i' 
§  444i  (a  will  Iwit  or  destroyed  or  out  of  the 
State  and  i.«p«Kiucihle  i.  payable  by  "parol 

Wyckoff.  16  N,  J.  Kq.  401,  405  ;  898  Codding 
ton  r.  Jenner,  57  n".  J.  F.^  JM,  41  A.K  874* 
1805.  .lackwm  v.  Liicett,  2  (\i.  363,  367;  1863 
llam»  r.  Harri«.26  N.  Y.4.33:  1878,  FoJtert 
Appeal  87  P^  67,75  ("  It«  1,^  or  aecirenW 
dctmction  differ,  not  from  the  1,««  or  deatru^ 
tion  of  any  other  «,Ien.n  in.tnimeiit.  ,ueh  a.  a 
deed.  iioteorbonl.ornnKord-);  1795  Pottai." 
Cogdell,  I  l)e  SauM.  4.54 ;  1795.  Ugare  „  A,hc' 

ron,t.  3,34;  Teun.  Co-ie,   1896,  §  ,3911    (jfX 
ongiiial  1.  I.»t  or  mi.laid,  the  trial  may  proceed 

r:i'7er^^:52^ui^^,6?';iSlii"5s 
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thus  evidenced  (po»t,  §  2106),  the  admissibility  of  circnmsUntinl  evidence', 
including;  ihe  testator's  Iwlief  as  to  the  contents  [ante.  J  271),  the  admissi^ 
bility  of  the  testator's  declarations  Cp,mt,  §  1734),  and  the  conditional  prcf- 
ereiice  for  a  copy,  if  available,  over  recollection-testimony  (pott,  $  1268). 

§  1268.  Is  ■  Written  Oopj  eeaditioaaUy  preferred  to  KeeoUeetton  T  Ad- 
■UesiblUty  of  KeooUeoUoa  bsfore  sbowliic  Copy  unavaUable.  Whether  a 
copy  must  be  offered,  if  available,  t.  e.  whether  a  copy  is  conditionally  pre- 
ferred to  recollection-testimony,  is  a  question  that  is  difficult  to  answer,  b.Jth 
upon  priticiplo  and  upon  precedent  There  are  strong  reasons  on  both 
sides  of  the  question,  and  there  has  been  little  consistency  of  rulings  evin 
within  single  jurisdictions.  The  following  passages  expound  the  reasons  for 
requiring  such  a  preference : 

1839  Anon^  in  4  Monthly  Uw  Magaxine,  265,  2fl7 :  "  The  argnmsnt  nslied  on  to  show 
that  a  diatiiiotioH  ezisU  among  the  various  specie*  of  secondary  eridenoa  is  a  sup|>0K«d 
equitable  extension  of  the  principle  which  postpones  all  secondary  evidence  until  tlia 
non-production  of  the  primary  is  accounted  for.  .  .  .  Does  it  not  follow,  [is  the  claim  on 
this  heha.U.]  as  a  necessary  corolUry  from  this  propoeition,  that  U  certain  species  of  itec. 
ondary  evidence  be  manifestly  better  and  more  likely  to  conUin  a  true  account  of  wh.a 
wan  in  the  original  than  others,  a  party  ought  not  to  be  allowed  to  tasoit  to  the  latter 
until  Ins  incapacity  to  produce  the  former  be  demonstrated?  .  .  .  [The  argument  is 
that]  a  copy,  the  correctness  of  which  is  sworn  to  by  a  witness  who  has  compared  it  with 
the  original  is  far  more  to  be  relied  on  thdn  the  mere  memory  of  that  witness  as  to  ib« 
contents  of  the  latter,  — both  on  account  of  the  comparative  imperfection  of  all  verhal 
testimony,  when  compared  with  written,  and  also  that  in  snob  a  case  the  atroost  which 
any  witness  under  ordinary  circumstances  can  be  expected  to  remember  of  the  contenU 
of  a  writins  in  which  he  is  not  interested  is  that  he  shall  have  a  general  recollection  of 
Its  leading  features,  but  that  he  u  not  likely  to  remember  conditions,  limitations,  or  par- 
ticular words  used  in  it,  which  might  however  have  a  most  material  effect  in  altering  or 
qualifying  ito  meaning;  so  that  .  .  .  [only  when  counterpart,  copy,  and  abstract  faill  he 
may  ^en,  but  not  till  then,  be  allowed  to  resort  to  the  dangerous  and  unsatUfactorv 
proof  deduced  from  the  memory  of  a  witness." 

1M9,  A'Uhel,  J,  in  Doe  y.  Bigger;  6  Ga.  188, 109 :  "  Now  the  highest  degree  of  sm>n<l. 
ary  evidence  is  not  required.  The  rule  upon  that  point  is  this ;  When  there  is  no  ground 
for  legal  prusumption  that  better  secondary  evidence  exists,  any  proof  is  received  which 
IS  not  inadmissible  by  other  rules  of  law,  nnlesa  the  objecting  party  can  show  that  l.dter 
evidence  was  previously  known  to  the  other  and  might  have  been  produced;  thus  sub- 
jecting  him  by  positive  proof  to  the  same  impnUtion  of  fraad  which  the  law  itself  pre- 
sumes  when  primary  evidence  is  withheld." 

1866,  GoUlkwaite,  C.  J.,  in  Harveg  v.  Thorpe,  28  Ala.  260,  262:  "[The  Americim 
weight  of  authority  requires  that]  the  best  kind  of  that  character  o<  evidence  which  ap- 
pears to  be  in  the  power  of  the  p«rty  to  produce  roust  be  offered.  We  confess  that  the 
Aaeriean  mle  appears  to  us  more  reamnable  than  the  English;  and  we  see  great  pro- 
priety,  if  (bere  was  an  examined  copy  of  an  instmowBt  in  the  poaaeasioa  of  a  party,  in 
refosing  to  allow  him  to  prove  it  by  the  uncerUin  mtmtory  of  witnesses.  A  copy  '«(  a 
letter,  taken  by  a  copying  press,  would  unquestionably  be  better  .  vidence  of  the  ..ripinal 
than  the  reooUection  of  iu  contents  by  a  witness ;  and  the  swne  reasons  which  would 
require  the  production  of  the  original  if  in  the  control  of  the  party,  would  operate  in  fuvor 
of  the  production  of  the  facsimile  or  of  the  examined  copy.  But  in  all  these  cases  the 
strength  of  the  proposition  consists  in  the  fact  that  there  U  secondary  evidence  in  its 
nature  and  character  better  than  that  which  th.  party  offers,  and  that  it  is  in  his  power 
to  produce  it." 
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The  •igumenU  against  making  any  such  di«tinction  are  thui  .ot  f-rth 

.tt«t«i  .opy  of  .  dMd  WM  to  b.  preferr^l  to  th.  t«.Umon»  of  o...  whoTJ  r^ll  n 
-  I  pon  .umin.tion  of  the  e«M>m  »n,l  upon  principle'  «•  tfiiiik  tl  .r.  .«.  ■ ,  jI!  . 

«ooa.i.r,  ..idenc.    Th.  rule  1.  .h,t  If  Tou  Lnot  p;„^:r.;,  oS'-T.    ou  ^.T^v.' 
parol  evidenee  of  iu  coiitenta.     If  indeed  the  part,  ffivine  .ueh  Darol.,1 !.,.«.     '     . 
hare  better  aeoondary  evidence  in  hi.  ,„w.r  XJ.  iZZT't  ^IZ^'^il^Ji:^,  to 

*"  M  L*  ^y''  'T.:'""''  **■•'  '"'»'"  ««"««'»••  P-^ume  that  the  «vide„rkent  b«k 
would  be  .drer..  to  th.  part,  withholding  it.  Bu/th.  law  mak«.  no  di  trnllJltw^! 
one  claw  of  Mcondary  evidence  and  another;"  Aldtrun  B  ■  •'TiJ^ut    ,,      r?  1 

ary  ..idenc]  ™u.t  aria,  fron,  the  nature  of  the  eW^n;,  it^if'^^tiu  n^£l  r"'" 

.p^ieeof  Mcondwy  .Tldenc  i.  to  exclude  another,  a  part,  tendering  ■^ole^Wence  of  ! 
deed  muit  aocount  for  nil  the  eecondary  evidence  that  h«  «i.IlS  ii  "'^"**'""  °'  • 
nothing  but  th.  original,  and  the  other'aide  at  U., 'rW  ".t^.St  hm  bvVo"*  "' 
copy.  th.  .xiateno.  of  which  he  h«i  no  m.a.»  of  -certainTne  St,  ««!«  T*.' 
exij^nce  unknown  to  hi„  and  he  would  be  boundr^runTfor'th  fn  7"'  ""'  "^  '" 
1842.  Profeaw>r  Smon  Grttnltaf.  Evidence,  «  8»,  not. :  "  0»  the  oth«,  h.„.f  i.  i  -a 
that  tM.  argument  for  the  extension  of  the  VL  »ntu„d.:il  Li  .^^^^^^^^^ 
„7tt  .°.h"  ~*'::^'*'  •^'  ''""»»«W«'y!  th»t  the  rule  i.  founded  up^„thrn"t^ 
of  the  evidenoe  offered,  and  not  upon  if  .t™„gth  or  we.kneM;  and  that  to  carry  uT 
the  length  of  ^UbUhing  degr-N.  in  secondary  .vidence.  m  fixed  rul«i  oflaw  wou^o  te^ 

11^^:^^Mtr\1  ^"""r  '"f  •'""y"  "^  P"^-""^'  °'  i»<=onve„ience      Ufo"  «. 
ample  proof  of  the  exiatence  of  an  abstract  of  a  deed  will  exclude  oral  evidence  of  iU  c^n 

T  M*  r°i  Tl  ^  '"'^''•''*  '•y  ""■  •^'•'^  P"ty  until  the  moment  of  trial  andThe 
other  tide  be  defeated,  or  the  cause  be  irreatlv  deUveH  •  .n.4  ♦!,-  .  =  T-  . 

repeat^!,  through  all  the  different  degrro'?5.eS;,""T^  tr^fSet.tTthS 

the  ru  e  of  exclusion  ought  to  be  restricted  to  such  evidence  only  as,  uZ  it.  fS  dl. 

clo«,  the  ex,.tenceof  better  proof;  and  that  when,  th.  .vid.nc  i's  L  oT  th  s  nature  U 

«  to  he  received,  notwith.sUnding  it  may  be  shown  from  other  «>urc^  that    he  ,I!rtv 

m.ght  have  offered  that  which  was  more  iti.factory;  leaving  the  weiX^of  the  eL^^ 

to  be  judged  of  by  the  Jury,  under  all  the  circum.tan^^  of  th^e  c«e '   '   .  The  Americ  " 

01  ine  case  Itself.  .  .  .  there  is  no  ground  for  legal  presumption  that  better  second.™ 
evidence  exisU.  any  proof  is  received,  which  is  noUnadmiMibl.  by  o  her  rules  oftwu7 

and  might  have  been  prodaced  ;  thus  subjwting  him,  by  positive  nroof  to  th«  .7      • 

I»l»,  /.•p.eomA,  .1..  m  Lemu  v.  San  Antonio,  7  Tex.  288,  815 :  « It  is  believe.1  .h,f  fl,- 
r«le  .aiicfoned  by  Greenleaf  is  more  philosophieal  and  harmonize.  i^tlriSepri 

ol  evidence,  -  that  i*  to  curtail  and  limit  the  objection,  to  the  competency  and  let  i h« 

r'^r.'"\  K  ^t  *"  *^'  ^""^  *"  J'"^"'  "'  ""  '"'K'"  »'  c^liWlityKvei  cat  where 
a  party  kept  baok  a  more  satisfactory  kind  of  evidene.  tittt  w»  inhiV^J^.  \ 

p.«iuced  and  within  hi.  knowledge:'it  would  o^nir.^^J'U^nJ  \„T:  he  h" 

off«^.  o    !«,.  cerUinty,  with  the  jury.     This  Tould  pr«yeft^^i^Tn„  dTscSssio.iJ 

whether  it  was  mo.t  Mtisfactory  and  carried  the  mo.t  weight  of  any  Lt  could  be  offel^ 


>S«e^  these  WKuaents  more  fullv  set  forth 
»  in  4  Month.y  i«w  Msgaiine  MS, 


ia  the  article  i 


npra,  where  the  aothor  of  the  article  concludes 
strongly  agaiaat  a  rale  u{  preference. 
1587 
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Th*  only  qoMtion  ihoold  ht  mhMh^r  it  wm  MlmtMiU*  ud  ItpU;  Um  pArty  offirinc  It 
woiilil  uke  th«  rUk  ot  iu  Mng  MUnfactory  to  pror*  Um  faat  lor  which  it  wm  offtrwl  t, 
tb*  jury." 

It  will  be  seen  that  the  conflict  of  argumenta  is  due  on  the  one  hand  to  the 
conceded  desirability  of  employing  a  copy  as  better  than  mere  recolleciioti, 
and,  on  the  other  hand,  to  the  hardship  of  exacting  this  invariably  of  a  pr.- 
ponent  who  may  be  put  to  excessive  trouble  to  obtain  such  a  copy.  A  aim. 
pie  solution,  giving  efTeot  to  some  extent  to  both  of  these  considerationn,  in 
the  following:  Let  the  proponent  of  recollection-testimony  be  required.  i«'- 
fore  using  it,  to  show  that  he  has  not  within  his  control  a  copy ;  if  he  hag 
not,  then  he  inny  offer  recollection-testimony;  and  the  opponent  may  tlii-n 
if  there  is  any  real  dispute  on  his  part  as  to  the  contents,  put  in  a  copy  if 
one  is  available.  This  rule  procures  tiie  benefit  of  a  copy  without  puttit^s} 
an  undue  burden  upon  the  proponent ;  for  if  a  copy  is  avaiUble  at  all,  else- 
where than  in  the  proponent's  own  control,  it  is  fitter  that  the  opponent 
should  have  the  risk  and  the  trouble  of  procuring  it  The  rule  then,  brietly, 
would  be :  The  party  offering  to  prove  the  contenta  of  an  unavailable  origin !il 
document,  must  offer  a  copy,  if  he  has  one  in  his  control,  in  preferenco  to 
recollection-  testimony. 

(doming  to  the  rule  of  law  as  judicially  enforced,  it  may  first  be  noted  tlint 
a  fallacious  definiteness  has  often  been  given  to  the  question  by  referring  (as 
in  the  passage  above  quoted)  to  the  " English  "  rule  as  distinguished  frmi 
the  "  American  "  rule.  There  is  no  such  distinction.  The  English  prer,.. 
dents  are  divided,  though  the  ruling  in  Doe  v.  Ross  (quoted  above)  finally 
established  a  rule  for  one  class  of  cases ;  and  the  American  jurisdictions  are 
also  divided.  Moreover,  any  such  generality  as  "there  are  no  di^grees  of 
secondary  evidence  "  »  is  of  no  value,  because  it  is  not  correct ;  for  there 
are  at  least  tw  or  three  settled  distinctions  in  that  category  (as  the  prece- 
dents  in  the  ensuing  sections  indicate)  ;  such  general  remarks  cannot  safelv 
be  trusted  and  must  be  construed  merely  with  reference  to  the  distinctioii 
then  before  the  Court. 

As  to  the  state  of  the  precedents,  it  is  clear  that  the  orthodox  English 
doctrine  did  for  deeds  prefer  a  copy  before  recollection-testimony;*  and"  the 
same  preference  has  been  recognized  in  proving  variow  kindt  ofdoeumentx,  in 

Will,  Lofft   ass  ("  If  yoo  cannot  prore  ■  il»J 
ila< 


1833,  Brown  v.  Woodman,  S  C.  A  P.  M6 
(I'arlte,  J. :  "  There  arc  no  deKraet  in  Mcondarr 
eridenc«,"  except  perhapa  for  ilaplicate  oHki- 
nali);  1858,  FiUsenUd  c.  Williaau,  14  Ga. 
343,  349  (tliere  are  no  deir)  n*.  ;  ]S$9,  Good- 
rich V.  Weetou,  103  Man.  aSS,  »«w«»  (in  inn- 
eral,  "there  are  no  desraeii  o'  legal  di«tinc- 
tion");  1875,  Klliott  ».  Van  bureo,  33  Mich. 
49,  53  ("There  are  no  degree*  of  evidence,  ex- 
cept where  «ome  docaroent  [mnet  be  pmdnced 
in  the  originall") ;  1873,  Cornett  v.  WiIIIann, 
20  Wall.  »i6,  246  ("Thia  Court  ha«  not  yet 
gone  the  l^njcth  of  the  English  artjndicationi, 
which  hold  without  qoaliflcation,  that  there  are 
no  degree*  in  aecondary  eridenee  "). 

>  1773,  Lord  Manafield,  C.  J.,  in  Lndlam'* 

1638 


by  producing  it,  Von  may  prodncc  the  munter- 
part ;  if  too  can't  prodace  the 

mar  proclnce  a  copy,  eren  if  yoi , . 

to  be  a  true  copy ;  If  a  copy  cannot  he  pn'Klnreil 

)  parol  evidence  of  the  denl ") ; 

Vlllier*,2Atlc.71  (Unl  liar.l- 


—  coanterpart,  yuii 
even  if  yon  cannot  prove  it 


mar  proclnce  a  cop; 

to  be  a  true  copy ; 'i    __  _  ^    .._  __ 

yon  may  go  into  parol  evidence  of  tiie  denl ") 
1740,  VilUer*  i 
wicke,  L.   C, 


.  _  -..  place*  coanterpart,  ccipv.  and 
parol  evidence  in  thi*  order);  1744,  Omuhiinil 
r.  Barker,  I  id.  »l,49(Urd  Harrlwiike,  I,  C, 
place*  a  copy  before  "  witneme*  who  have  lienri 
till  dee<l;  and  yet  it  it  a  thing  the  law  .il.li.,n 
to  admit  the  memory  of  man  for  eridenie "). 
For  the  rule  requiring  flnt  a  eoHnttrpart  as  /(juua- 
lenl  to  (A«  original,  ut  ante,  (  1333. 
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H  now  accorded  to  a  copy  for  nr..vin«  ,i  i  '-"""K«-«'.  ■"'«  ""  prift'r«nce 
and  thi,  result  haa  bee„'^;lp  Jd"r„ot  til  t'han  a^'  ""-'"/'— »•; 
can  Couru  that  have  ruled  upon  the  oie«ru  Liu  T"'^  "'  ""^  ^'"''"• 
l«red  (a.  appear,  in  S  1269  Z/IL^.k   ','"'"«*'  '^  "  '"  *«  «»«"»- 

enunciated  in  them  cannot  ordinarily  tcon,"tJui  1 1  ^^  *'"""  P""''P'* 

In  determining  what  i.  a  com   lor  »>..  «  ?T'  '"°"  ""»  '^at. 

alleged  copy  submitted  tl  t  Je  "ij,,  aL  J27?  "k"*"  """"'  '"'«' " 

not  made  nor  previously  aeen  hy^  ^uCC  ^JatXi  ^p^' 

T«ylo».  «  WhMI.  4«3,  4M  ("  fH,]  „,,  _,.j  , 
cm.nt«rp.rt,  or  If  ,!..„  I. 'J  "i  "''""'*  ' 

examluM  I'unr.  ha  mav  iri..  — .-.i  ..;■.  . 


•  Wnjrf-'  I79I.  BntoD  •>.  Cope,  Pe«ke  SO 
(n»iili  ..f  KngUiKl  Wwk-hook.;   Written  Lor 

»».  (Ii.euw  to  tnde  duriDB  war;  th«%iri"  e, 
of  lKen««  ,e  the  »«;«t»ry  Sf  Sute'.  offlcfhMd 

lH,t,d!«„ln:  1849.  l>oei;   Hiimr.  6Ua^  IM 

Iioii   »..,™;    cif<utn.l«i,tl«l    proof  of  cwiteilta 

4M,  438  (certi«e<l  ropia.  „f  contract.  nreferriMl 

11"  I.I.  461  .IS  S.  E.  707  (UM  of  a  copT  of  |i,; 
-uruic  appllcailon  .xrlnde.  t^-^\^Z^\. 
""»;*'  "'  -'•■'f.t.);  ni.  R«r.  St.  1«74,  c^«. 
!i  M  (wh^r.  an  orifrinal  coDTBraore,  etc  S 
•Imwii  lortoroutof  iha  partv'a  bow.r  -nrfVh^ 

.U.I.  .v,.ir„«  M  m,v  have  a  Cr  „g  1  th" 
.«*  t"  ..t»l.li,h  the  execution  or  coninu-rf 
tl,.,.,„ve.,«nce  record,  etc.):  I899.  H«r"ll  ° 
Ku  erpr.«,  Hay.  Bank.  183  III.  538,  5«  N  K  M 
(after  frniilM.  «,rch  for  a  record  of  a  loet 
-iH-l,  m^moramla,  etc..  .howi.,«  the  conte^ti 
are  a.lin.«ble)i  1».«.  Madi«,n  I.  »  P  »  Co 

corpora  on-recortapreferml  tooral  testimony?' 
1J6I,  Indianapolia  *  C.  H.  Co.  r.  Jewett  18  id 

hrreil  to  oral  testimony,  where  the  lemM^ 

•  "'/'V'   '*"•  '>»y  »•  Backnn,  31   Mich    141 

PhmiM  r^  SB™""'!  ■'"'^■'''•Wed) /l900, 

MM„tKoiner.r,r,J.,,ndH<wker.T,li«7-nSl'     ^    '"IP*"' ' . '«93.    Mi""-apolU    T     Co     ." 
Smith  r  Axtell,  1    N.  J    1*494  'Is?/^..^!^  i      '""T'"-  "    M'""-  381,  S5   Sj    W    jjs   ,L„ 
wn>te„  agre,ment  p^fe^JV^I^'JUP/..?'     _^  «•??  "'  "'«Hic  noi  preferred  t.f^i'Jlt 


ot5J  to'.?m^„°"'V"'  P"'«""-.  mill  «,li.nS^„g 
oral  teitimony  of  entente  of  n  ,lee,|   l,»  „^ 

DrefwJ^  in'^h!  '  »  governor',  .ecret.irv.  uJt 
pieierrea  to  his  oral  statemeiit  nf  .  i;'.      ■ 


J-R^'  7''SI''  *''5;^  •"""  •"-«'..««.  z: 

jterje-^iS-^-^-K-S^^ 

-•.anrnf-dS  '^r.'  'STuji^ 

"c-mdary  evident ;  Co  "«„'..**ut?'4  "flfack? 

MichlSS's'S',''   ""•  '=•'""  -  Mitchea  « 
MiPh.  »00,  SOS  (copy  not  preferred  to  oml  tisU 
mony,   for    private   writinirs    nM    eJJJin-    • 
«.»>.terpart)i    1893,    Mi3aw?'«    T    r.f   '" 

ra^'lt  fon„^"'".!^,  ~P?'  "  "  »V  "neh  exirt  and  •  fik,    R  '  "T i!P''  1'  !?"  P"'**^  orally) 
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though  obviously  it  is  not,  since  the  witness  is  dependent  upon  his  memory 
for  verifying  the  correctness  of  the  alleged  copy,  and  his  testimony  is  open 
to  nearly  alf  the  possibilities  of  error  to  which  ordinary  recoUection-testin.ony 

is  open.  „        ,       if  i 

S  1269.  Same:  (n)  Copy  preferred  for  proving  Public  Record..  It  lin-i 
been  noted  (ante,  §  1268)  that  the  particular  hardship  of  a  rule  of  preferen.o 
for  copies  lay  in  the  circumstance  that  it  imposed  upon  the  proponent  th  • 
burden  of  searching  in  possible  places  and  of  proving  that  a  copy  was  not  to 
be  had  Such  a  hardship  disapp..'ars  when  the  original  is  kept  in  a  known 
public  office,  whence  copies  may  be  obtained  by  any  one  upon  request.  1  Im 
is  apparently  the  reason  for  a  distinction  well  settled  in  all  jurisdictions, 
namely,  that  judicial  records,  if  in  existence,  must  be  proved  by  copy  m 
preference  to  recollection-testimony.'  It  would  seem  that  upon  the  sau.. 
principle  a  copy  would  be  preferred  for  proving  a  document  of  any  sort  hi 
public  official  cudody  ;  this  is  the  result  accepted  in  a  majority  of  junsaic- 
tions ;"  though  the  contrary  view  finds  some  support."    Certainly  some  linii- 

it  is  a  copy  of  what  he  saw.    I  ilo  not  say  that 

parol    evfileni-e    i«  iiiucliiiissihlc ") ;    see  other 

eases  f«)»^  §  1280.  wliore  the  admissibihty  of 

such  a  copy  is  consiilcred. 

1  See  the  c.ises  i-ited  antf.  §  1215,  and  §  !2U, 

where  thl»  is  assumeil,  ami  also  the  citatioiis  in 

§  1267,  and  the  following  caaea:  1810,  Hnish  r. 

Taegart,  7  John.  19  (sworn  copy  of  a  writ  of 

cp.rtiurari    preferred  to  oral    evidence       ISl."'. 

Foster  I',    rmll,  12  id.  4.'>6  (same,  for        rit  of 

arrest):  18«6,  Otto  v.  Trump.  ILi  I'a.  iih,  429, 

8  Atl.  78fi  (contents  of  a  foreign  record  ;  a  copy 

preferred  to  parol). 

Bnt  when  a  copy  has  been  offered,  the  op- 
ponent  niiiv   well    be    allowed    to  disitute    i(» 

lorrectiifKn  "by    recollection-testimony    witliont 

endeayorinff  'to  obtain  anotlier  copy;  1866, 
Estes  ('.  Farnhiim.  11  .Minn.  423,  437  (lost  plead- 
iiiits ;  incorreetiiess  of  a  supposed  copy  may  be 
shown  liy  parol,  where  tetter  evidence  is  not 
disclo-ed"  bv  the  case).  Contm.  1900,  Shedden 
r.  Heard,  <■«.,  srmUe,  cited  ante.  §  1268. 

«  Ala.:  1881.  .Miller  v.  Boykin,  70  Ala.  469, 
478  (postiutister's  register  of  mail-arrivals,  etc.  j 
not  alloweil  to  testify  from  memoranda  of  the 
register ;  a  sworn  or  a  certified  copy  indispen- 
sable) ;  Ark:  :  1896,  .Tones  v.  .Mellndy,  62  Ark. 
203  20'',  36  S.  W.  22  (register  of  mortgases 
testifying  to  contents  of  record  not  lost,  ex- 
cluded ;  iiroof  must  be  bv  examined  or  certified 
copy) ;  1898,  Uedd  i'.  State,  6->  id.  475.  47  S.  W. 
il9  (certified  copy  of  pardon,  if  available,  pre- 
ferred to  oral  testimony  of  it  )j  Cat. :  C.  C.  P. 
1872,  §  185.')  (for  public  or  recorded  do    ,ments, 


a  copy  is  necessary;  for  documents  lost  or  in 
the  opponent's  possession,  "•ither  a  copy  nr 
oral  evidence");  1856,  Hrotherton  r  Mart,  r, 
Cal.  488  (lost  recoriled  deed;  record  copy  ]■!>- 
ferred  to  other  evidence);  Ga.;  Code  isi.'i, 
'  §  5220  (on  loss  of  record  and  original  doounii m. 
any  evidence  admissible  "  which  does  not  •ii<- 
dose  the  existence  of  other  and  better  i-w- 
deuce  ") :  compare  also  §  5173  (examined  •.■••\<y 
preferred  to  oral  evidence) ;  1873,  Mobley  .. 
Breed.  48  Ga.  44,  47  (sworn  copy  of  assessiiniit- 
proceedings,  preferred  to  oral  testimony);  ls'.r>, 
Bowden  c.  Achor,  95  id.  254,22  S.  E.  254  [iUmi- 
ment  in  another  State ;  oral  testimony  snfiii  i.nt. 
unless  a  certifie<l  copy  were  obtai.iiible.  ;is  m 
the  case  of  an  offlclal  docnmeiit) ;  Idn  ;  Kcv, 
St.  1887,  §  5999  (for  public  records,  or  "tliir 
documents  in  custody  of  a  public  officer.  "rn>- 
coriled,  a  copy  must  be  i>r<Mluced ;  for  oiliers, 
"either  a  copy  or  oral  evidence  of  the  con- 
tents"); //'..-  '1844.  Willinms  v.  Jarrot,  fi  lil. 
120.  129  (clerk's  certificate  of  letters  of  .idinin 
istration,  preferred  to  oral  evidence  of  appnint- 
ment);  1848,  Mariner  ».  Saumlers,  10  id.  11:'.. 
121  (sworn  or  certified  copy  of  a  re<ordeil  iM. 
if  avall.ible,  preferred  to  recollection);  /"■• 
1859.  HIggins  f.  Heed,  8  la.  298,  .'iOO  (copy  (.f  a 
public  record  preferred  to  oral  evldcncel ;  \»M, 
Horseman  o.  Todhunter,  12  id.  230,  234  (.orti- 
fied  copy  of  recorded  mortgage  preferre  1  to 
oral  evid'cni'e) :  J/«i».«. ;  1829, 1'oignand  c  Snuth. 
8  I'ick.  272,  279  (registrv-copy  of  a  niortjiape 
preferred  to  oral  testimony);  1832,  SheM.m  r. 
Fr'  ik,  12  id.  567  (oral  testimony  of  a  records 


»  1815,  Draper  v.  Clemens,  4  Mo.  52,  54 
(copy  of  notary's  register  not  preferred  to  the 
protest  or  to  his  testimony) ;  1866,  Wells  v.  J.  I. 
Mfg.  Co.,  47  N,  H.  235,  256  (record  in  a  town 
clerk's  ofBi-e ;  provable  by  parol.  "  where  the 
case  from  Its  nature  does  not  disclose  the  ex- 
istence of  other  and  better  evidence '  ;  here  re- 
fusing to  have  a  record  made  up  anew) ;  1837, 
Blackburn  v.  Blackburn,  8  Oh.  81. 83  (lost  deed ; 


certified  copy  of  record  not  preferred  to  oral 
recollection);  18.12,  U.  S  v.  Keyburn.  fi  let. 
352.  367  (privateer's  commission  by  (iovernmeiit 
of  Buenos  Ayres;  sworn  or  certified  copy  from 
the  record,  not  preferred  to  testimony  of  (.ne 
who  hail  seen  the  commission,  on  the  fucts). 

Distinguish  the  principle  of  §  1244.  <inle, 
where  the  object  of  proof  is  not  the  terms  of  the 
record,  but  its  net  effect. 


IMO 


.a 
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tntinns  to  such  a  general  rule  may  well  obtain,  and  there  should  be  a  judicial 
discretion  to  make  excejitions. 

Where  the  judical  or  official  record  is  no  longer  in  existence  at  the  time 
of  trial,  the  reason  for  the  rule  falls  away,  and  it  should  he  enou-h  t  >  ro„uire 
the  proponent  to  show,  before  using  recolloctior.-testimony,  t\m  h.  has  no 
copy  -v.th.n  his  control;*  but  the  fact  that  the  record  is  i>i  anoih^r  jurinli,- 
t,ou  would  not  exempt  from  the  requirement  of  a  copv,«  l,ecansc.  a  copy  is 
obtainable  and  because  the  procuring  a  copy  is  no  mo"re  difficult  than  "the 
procuring  a  perusal  for  recollection-testimony. 

§  1270.  Sun.:  (b)  Copy  of  Heeord  of  Convlcdon,  ..  preferred  to  Convict'. 
Testimony  on  Cro...B,«nin.tlon.  When  it  is  desired  to  prove  against  a  wit- 
ness his  conviction  of  crime,  for  the  purpose  either  of  excluding  him  as  i„- 

<;7Tolwr  V™''  i'l':^  '''^  "'  °'  discrediting  him  by  th^  conviction 
{jntc,  §  980),  the  object  of  the  proof  is  the  contents  of  the  record  oml,o,lyin'T 
the  judgment  of  conviction.  A  strict  application,  therefore,  of  the  fore^in; 
prmciple  (;,«y.,  §  1269)  would  require  the  record's  contents  to  be  proved  by 
a  copy  of  It,  and  not  by  recollection-testimony : 

1S06,  Ellenhorough  L.  C.  J.,  i„  R.  v.  Castell  Careinion,  8  East  77,  79  ■  "  It  cannot 
senoasly  be  argued  that  a  .-ecord  can  be  proved  by  the  ad.nis.ion  of  a.  y  vitnes.  He 
may  h.ve  nu.,taken  what  p^s.sed  in  co»n.  and  may  have  been  ordered  on  hU  k  ees  fo  a 
misdemeanor.     This  can  only  be  known  by  the  record  " 

n,i.'f!f ;  ^""''  ^'  TT'  '^  •^''*''-  •''*•  ^■^"  -■  "  "  »"y"'"'?  """rt  of  a  record  should  be  ad- 
muted  to  unpeach  he  competency  of  a  witness,  it  wonld  be  easy  for  parties  accused  to 
protect  themselves  from  punishment;  and  it  would  be  in  most  cases  impossible  fir  ih- 
wanes,  attacked  without  previous  notice  to  defend  his  reputation!^'    ^possible  for  the 

But  while  it  may  be  conceded  that  such  should  be  the  rule  as  a-rainst  tlie 
recollection-testimony  of  a  second  witness  called  for  the  purpose  of  proving 

(excnplifieati^nofV.  S.l.Z-^^.t,p«^^^  te«Snv)°'.M.'  T^^"^'  ^'fVr',  5"  "'"• 

to  oral  testimony);  Mont,  rmi^l^ri  sl  Hss 'ierg  N  W  4M  "i/w ''r'  H'  '^°' 
Jlea" her    .3   Mont    T    B^    To   /..A<«iLi  i      •'*'"■'•'"'■»''•'>»«•  "•  4b4.  «em6/«  (aame). 

orisinartitllr^ord.,  p„feV^  t'o  Sle™f/„  o  tenimonrtS  ?hf  T"«  ""!-  "'«^''''  -"»'"'"''» 
«itnesw» ac  to  location) ;  N.  //.  T  IV27  oZ  v      8  loT^  "        "  ""^  "  "''""''  '**  ""'«' 


kenniston,  4  N.  H.  262,  265,  semhle  (record  of 
iwt  (Iced,  preferred  to  oral  testimonv) ;  N  r  ■ 
183.5  Kello  ;•.  Maget,  I  l)ev.  &  U.  414,  424  (for 
b.iiiil»,  reconls,  etc. ;  order  of  preference  is  a 
copy, an  abstract,  recollection):  Or  •  C  0  P 
189i,  §  691  (like  Cal.  C.  C.  P.  §  18.55) ;  'T,,m.  ': 
ISOS,  Hamilton  v.  M'Giniiis,  1  Overt.  286  294 
(olficial  list  of  lan<l.entries  in  los:  hooks,  nre- 
ftrrf.l  to  oral  evijeiice  of  the  entries);  1809 
Keiil  V.  Oodson,  ib.  39.'S,  402  (copv  of  recorded 
piat,  preferred  to  surveyor's  testimony,  to  prove 
analteratioL);  Tei.:  1849,  Lewis  v.  San  An- 
tonio,,  Tex.  288,  311  (whether  a  certified  or 
sworn  copy  of  a  lost  recorded  origin.-il  is  pre- 
ferml  to  oral  testimony ;  discnssed  but  not 
'l^i'led  ;  1868,  Werbiskle  ».  McManus,  ,11  id. 
116,  1.'2.  wmWf  (certified  copy  of  letters  of  ad- 
mmistration,  preferred  to  clerk's  testimony  on 
hestan.);  6^aA  Key.  St.  1898.  §3410,  par.  5 
(l.l<e  Cal.  C.  C.  P.  J  1855);   W,l:  1881,^  Sex- 

IMt 


/I  '  '''"'°''  "■  Davenport,  4  Colo.  169 
174  (burnt  judicial  records;  contents  proved 
orauy,  the  existence  of  better  evidence  not 
appearing);  1890,  Conway  v.  John,  14  id.  30, 
23  Pac.  170  (lost  files,  proved  orallv) ;  1895, 
Hobbs  V.  Beard,  43  S.  C.  370.  21  S.  E  305 
(oral  evidence  of  lost  record's  contents,  ad- 
mitted where  no  copy  appeared  to  be  in  offeror's 
power). 

.  •  Otto  V.  Trump,  Pa.,  Bowden  v.  Aehor,  Ga 
m  notes  I,  2,  tupra.  Coutra:  \mi.  Young  r 
Gregone,  3  Call  446,  452  (record  in  a  for^cn 
country  may  be  proved  bv  depositions,  etc 
without  producing  a  copy  of  the  record) ;  1809 
HadHeld  v.  Jameson,  2  Munf.  53  70,  76  78 
(preceding  case  approved).  ' 

»  This,  however,  was  said  only  of  testimony 
by  a  second  witness,  and  not  of  the  first  witness' 
cross-examination. 


I 

i,     ' 


!  . 


11270 


DOCUMENTARY  ORIGINALS. 


[CuAP.  XXXIX 


» 


t   t     I 


■•I 


the  conviction,  it  is  surely  a  straining  of  technical  requirements  to  {..tIm 
proof  by  the  testimony  of  the  impeached  witness  himself,  given  on  crn... 
examination.  Lord  Elleiibonmgh's  sober  suggestion  that  the  witness  '  i,:.,.v 
have  mistaken  what  passed  ii>  court"  is  a  rehnemeut  of  apprehension,  ,■,.„! 
borders  nearly  on  the  ridiculous.  Tliat  there  is  any  real  risli  of  reachin-  ,m 
erroneous  result  by  taking  the  witnees'  own  admission  against  his  credit, 
extra'.-ted  on  cross^-xamiiiation.  is  impossible;  there  is  in  such  a  case  m„ 
need  to  insist  upon  a  copy: 

1H09  Coolo,,  C.  J.,  ill  Clemens  V.  Conrad,  19  Mich.  175:  "We  think  the  reasons  for 
Tequiiini?  r«c..rd  evidence  o(  conviction  have  very  little  application  to  a  ca.se  wlieie  the 
party  convicted  is  himself  upon  the  «t^nd  and  ii  questioned  concernng  it  with  a  vnw  ,o 
Bitting  hi.s  character  upon  cross-examination.  Tne  dan^ter  that  he  will  falsely  testify  to 
a  conviction  which  never  took  place,  or  that  he  may  bo  mistaken  about  it,  is  so  slight  i,»t 
it  may  almost  be  looked  upon  as  purely  im!.ginary;  while  the  danger  that  worthless 
characters  will  unexpectedly  be  placed  upon  the  stand,  with  no  opportunity  for  the 
opposite  party  to  produce  the  record  evidence  of  their  infamy,  is  always  palpabl.  anJ 
imminent." 

Such,  at  least,  was  the  earlier  rule,  when  on  the  voir  dire  n  witness'  in- 
famy  could  be  proved  by  his  own  admissions."  But,  by  the  end  of  the  ITDOs, 
the  English  Courts  were  discouraging,  in  every  technical  way  possible,  c,V 
jectioiis\ased  on  the  outworn  rules  of  incompetency ;  and  tlius  it  cam  ■  aim  it 
that,  while  the  incompetency  of  infamy  still  existed,  the  ab.solute  nil'  w,i, 
enforced  tliat  proof  must  be  made  by  a  copy  of  the  record.^  The  rule  thu.s 
established  was  usually  made  applicable  also  (except  where  statute  had  ex- 
pressly intervened)  for  the  purposes  of  di.screditing  a  witness,  ait.T  the 
statutory  reforms  under  which  infamy  ceased  to  disqualify;  though  the 
reasons  for  treating  with  disfavor  such  a  metliod  of  excluding  a  witness  liad 
little  force  for  tlie  mere  process  of  discrediting  him.* 

The  result  is  that  three  types  of  rule  now  obtain  in  the  different  jurisdic- 
tions: (1)  the  requirement  of  a  copy  in  all  cases;  (2)  the  allowance  of  an 
admission  on  cross-examination  of  the  witness  to  be  impeached,  but  the 
requirement  of  a  copy  or  an  abstract  when  proof  is  made  by  another  witness, 
—  this  rarely  by  common-law  decision,  but  widely  by  statute ;  (3)  tlie  nlhiw- 
ance  of  recollection-testimony  either  from  tlie  witness  to  be  impeaclicd  or 
from  another,  — this  rarely,  and  by  statute  only.  The  second  form  is  tlie 
only  proper  one,  and  now  obtains  in  the  majority  of  jurisdictions.* 


*  1787,  U.  I'.  Priildle,  Leach  Cr.  L,  3d  ed.,  I, 
382  ("  l)ehig  exainiued  on  the  loiV  dire,  he 
acknowleil^eil  "  a  ronvietiou.  ami  was  excluded ) ; 
ITill,  It.  !■  Edwanls,  4  T.  K.  440  ("  whether  he 
ha.l  nut  stiiod  in  the  pillory  for  perjury '' ; 
allowed,  and  witness  rejected).  There  had 
been  an  eiirlier  ea«e  to  the  eontrarv :  16S9,  H.  v. 
Warden  of  the  Fleet,  12  Mod.  ,1.37,  341. 

>  17«3,  Buller,  Trials  at  Nisi  Prins,  292 
("Note  ;  the  party  who  would  take  advantage 
of  this  exception  to  a  witness  must  have  a  copy 
of  tlie  record  of  conviction  ready  to  produce  in 
Court") ;  1806,  R.  v.  Castell  Ca'reinion.  8  Kast 
77  ;  1817,  EUenborough,  L. C.  J.,  in  K.  i>.  Watson, 


2  Stark.  116,  151  ("When  a  crime  is  iniputed 
to  a  witness  of  which  he  may  he  com  ircl  lir 
due  rourse  of  law,  the  Court  know  In i  "iie 
medium  of  nroof, — the  record  of  enniic  iin"); 
185a,  Cn'sswell,  .1.,  in  Maedonnell  r.  lAiins,  II 
C.  It'.  9-)0.  935. 

»  In  some  Courts,  however,  the  (listimtinn 
is  made ;  see  the  cases  in/ni  in  Arkansiis  and 
Tennessee. 

»  In  the  following  list  the  various  stitntM 
and  decisions  are  collected  ;  rulings  dialing 
with  such  quihbling  and  evasive  ([iications  M 
"whether  he  had  heen  in  jail"  are  \mW 
here ;  statutes  not  here  quoted  (thoufe'h  cited) 
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Where  for  the  purpose  of  discrediting,  a  judgment  in  a  civil  suit  could  be 
proved,  It  would  seem  that  a  similar  rule  should  l.y  analogy  apply.« 

an-  qui.te.1  anle,   §   488 ;    the  Hatute.    « hicli 


allow  a  clerk*  certificate,  imniiimriziuL'  the 
reomi,  involve  the  |)riiicip|ps  of  §§  1678  2110 
ix:il.  Iiut  are  noted  here:  K!«(iLAN'i):  1851  St' 
U  i  15  Vict.  c.  99,  §  \:i  (record  ofcoiivktioii  or 
aiiiuittal  lo  provable  h_v  the  clerk's  certlHed 
alwtracl);  1»S4,  St.  17  &  18  Vict.  c.  IV.'i  ij  as 
(■■  A  witucM  ill  any  caiine  may  be  iiiicstioiied  a« 
to  whether  he  has  lieeii  convicted  of  anv  foiouv 
or  iiiiMlemeanor,  and  upon  lieing  so  iiuestioneii 
If  he  fither  deiiien  the  fact  or  re/u86.i  to  answer' 
It  shall  he  lawful  for  the  opposite  partv  to  prove 
such  conviction  ;  and  a  certificate  containiiiL'  the 
sui.stancp  ind  effect  only  (omitting  the  formal 
[arti  of  tiiu  indictment  and  conviction  for  such 
nlliiue."  signed  l.y  the  .lork  or  other  custo.lian, 
shall  sutHcc,  "iiiK.ii  priH.f  of  the  identity  of  the 
person  );  180.5.  St.  28  Vict.  c.  8,  §§  1,  6  (ex- 
teii.led  to  criininal  cases);  C.isama:  the  Vol- 
lowiiii,'  statutes  arc  like  the  Knslish  St  1854 
varvini;  only  as  to  the  kind  of  crime' (,,„,/ 
^  il%)  thiLs  provable:  /hm.  Crim.  Code  18!l->' 
S  ti'J.i  (suhstitutiuK  "any  offence"):  B  ('  »p3' 
St.  18!):,  c.  71,  ii  32;  .V.lir.  C.mJl  St.  1877  c 
■■    S  l-i:   Seii-J.  Con.sol.  St.   I8'J2,  c.  57,  «  Jo  • 


1886,  I  eople  i:  Ho-lriRo,  69  id.  606,  U  P^  48I 
(imestion  allowed);  189.-.,  'Vople  ,-.  I>i|lw,Mjd  — 
Id.  —  .  |19  I'ac.  4.'I9  (,|ucs  ion  allowed);  r„/„ 
Aunot.  St.  1891.  $  4822  (.pioted  u,,/.,  § ^SM^ 
g  JOiij  (  a  wiinc*.  must  answer  as  t,.  the  liu't 
of  Ilia  pn'vioiis  conviction  forfehmv")-  I)  c 
tode  1901,  §  1067  (a  conviction  mXs  1,','provcd 
sither  upon  the  cross-examiiiutioii' of  the  wit- 
ne.ss  or  l.y  evidence  nli^m.U  ";  ••  it  „|,„l|  „„,  1,. 
necessary  to  pro,luce  the  whole  record  of  the 
proceedings  contaiuinj;  such  conviction,  hut  the 
certificate,  under  seal,  of  the  clerk  of  the  court 
wherein  such  pr.«eediiigs  were  had,  .lalinj;  the 
fact  of  the  couvicti.m  and  for  what  cause  "hall 
l«    sulhcieilt-);    /'/,,.    Kcv.  ,St.    |,i92    «s'l096 

iri.-  ''"^''^''  """'■  S  •«««' ;  '""«•  >^'l"'ies  ',•:  State' 
42  Ha.  251,  27  So.  864  (allowed,  „n  cro.*.:,.^; 
amination);  St  190I,  c.  4966  ("sncli  couvictiou 
niai  l.e  proved  hy  <,uestioiiiuK  the  proposed  wit- 
ie«,  or  if  he  deny  it,  hv  pro.liicinir  a  rcord  of 
iisc.iiviction  ") ;  Ua. :  1873,  .Johnson  v.  .stale,  46 
Oi^  lis  (recordcopy  rei|uired)  ;  1888,  DocL'ett 
V.  Simnis,  79  id.  2i7,  4  S.  K.  !""■    ■'  h^f'^'' 


V  .V  .  liev.  St.  1900.  c.  I6.1,'§  45;  'o«(.  liev.  St! 

I  ■'J,,  c.  ..(.  ^  19  (sul.stitutint;  "crime  "  for  "fel- 
ony  ..r  niisdemcanor  ") ;  P.  E.  I.  St.  1889  e  9 
j!l.S:  t  MTKi.  -Statks:  .!/«.  Code  1897,  S  1796 
(  •  .y  « 11  mas  may  be  examined  touching  his  con. 
vHiiun  for  cniiie,  and  hi.s  anawera  may  be  con- 
trailii  ted  hy  other  evidence")  ;  1882  Kaker  r 
Truitcr  73  Ala.  277,  281  (question  not  alloweil) ;' 

8J.i,  I  lomuson  (•.  State,  loo  id.  70,  72  (.same)  • 
Y'):<,  .Mu'phy  V.   State,   108  id,    10,    18  So.  557 

riror,   reipiired);  Mndn  C.  C.  1'.  19(10  S  669 

f^H  V-'a-a';""'-  ^-  '•*'*•  S  «^''>:  ^<"'-  '^""«- 
IS  <4. !(  .>9.>9  (a  conviction  "  mav  be  shown  li .  the 

examination  of  a  witness  or  reconl  of  a  I'lidL'- 
ineiit    );  IH86,  Scott  c.  State,  49  Ark.  \M,  \:^ 
4  ».  w    (50  (objection  to  competency;  judte's 
report  of  convictions,  excluded) ;  1893',  Southern 
Ins.  (  o.  ,•,  White,  58  id.  277,  279,  24  S.  W  425 
";r;''""  "'^'"ipetPDcy;  production  recxiired) ; 
1899,  (  ash  1;.  Cash,  67  id  278,  54  S.  \\.  744  (wit 
ne.s,  admission  o-i  the  stand,  sufflcientl;  1902 
^  ance  r.  State,  70  Ark.  272,  68  S.  W.  37  (to 
pMvc  disqu,tlification,  and  not  merolv  impeach- 
ment of  credit,  the  recordnropv  must  be  produced 
the  witness  admission  not  suflicinc;  the  statute 
r,,t  iipplyinK  to  proof  of  a  disqualifving  crime, 
Ri.l.hck,  J.,  di8.s.);  Col.  C   C.  1'.  1872  !)    'OM 
(  It  nay  be  shown  by  the  examinati.m 'of  the 
witness,  or  the  reconl  of  the  judgment,  that  he 
had  b,>c„  convicted  of  a  feloiiv  "  ) ;  187(1,  I'eople 
r^Kcin  art  39  Cal  449  (question  not  allowed)! 
8,0,      eople    f.    .McDonald,    ih.    697    (same 
18.4.  I. '..pie  e.  .M.auniiig,  48  id.  335,3.18  (rnle 
aot  ajipluable  to  a  question  alsiut  an  arrest)- 


•  1862,  Henman  c.  Lester,  12  C.  n.  n.  B  776 
question  to  party  to  discredit  him  as  to  losing 

l*.ai..*  the  record  should  l«  produced,  the 
►t.itiite  not  .affecting  this  sort  of  cU  ;  Willesl 
Keating,  JJ.,  were  for  admission  both  iu  this 
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-  .  .-  ....  ...,  ,  ...  ...  009  (the  transcriiit 

'l«o«  k-'n'"'"  "1?  "™"»»'i"''  •"•  indictment  ; 
1896,  Killian  r.  H.  Co ,  97  i,l.  727.  25  S   K  384 

n'  ,^-.h  ^^^  (luil'etnieiit ;  record  required)  • 
llnw.  (  lyil  taws  1897.  S  1420  ("  A  witniss  mnV 
be  questioned  as  to  whether  he  has  been  coi;. 
victcd  of  any  indictable  or  other  offence  "  •  the 
reiiLiindcr  suhstantiallv  like  Kug.  St    18'i4    e 

V^\>    s  9,,'ir-  7»    If  "'S  6»«  (like  Cal.'c' 
C.    1.    g   2051);    ///.    Kj.,..   St.    1874,   c.   51,  S   I 
(quoted  ,n,lf,  J,  488  ;  applies  onlv  to  civil  p,„ceed- 
ing") ;  e.  38,  §  426  (conviction  Jf  crime  "  mav  Ik! 
im2T"i.    "' <f""i"al  <''«es  ;  no  method  stated  I; 
1882,  Bartholomew  v.  I'eople,  104  111.  601,6(16 
(copy  required  in  criiniual  cases ;  "  at  least  the 
caption,  returning  of  the  in.lictineiit  into  open 
c<mrt   by  the  grand  jury,  the   imlictmeiit  ind 
arraignment,'    arc  essential;  tlins,  a  mittimus 
with  a  cmy  of  the  judgment,  given  to  the  jailer, 
are  insuflicient) ;    1897,  (iage  v.  Kildv    167  id 
102,  4,  N.  K.  200  (testimony  hy  another  witnessi 
allowed);  /«,/...  1877,  Karfey  r.  State,  57  Ind. 
JJ.J    (excluded  on  crossH!.xamiiiatioii ;   vet  left 
doubtful);  l„d.  T.:  1898,  Williams  c.  L^.  s     1 
Ind.  I  err.  560  45  s.  W.  II6  (reconl  required); 
/'•.  (  ode  1897,  §  4613  ('A  witness  m.iv  1«  iu- 
terrogated  as  to  his  previous  convi.tion  for  a 
fel.mv.     But  no  other  proof  is  competent  ex- 
cept  the  record  thereof);  A,.,,.:  1886,  .State  ,• 
1  fefferle,  36  Kan.  90,  92,  12  I'a.'.  406  (record 
not  necessary);  1891.  State  i:  I'n.basc,,,  46  id. 
JIO,  2b   Pac    ,49  (cniss-examination  allowed), 
x."-  ^P;   '■,'***•  S  597  (conviction   mav  he 
shown       by  the  examinatioii   of  a  witness  or 
rwonl   of  a  judgment  ") ;    1892,   Bunlctte   v. 
'""'»■'  9^   'V''-  "».  18   S-    W.  1011    ("previous 

case  and   that  of  a  prior  conviction,  because 

^b.',fl''llffi''*™"\"*l""^'  the  judgment,  which 
8  i(>uld  suffice,  or  he  denies  it,  when,  apart  from 
statute,    he    cannot    be    coMtra.licted    upon    a 

ss  ?«T  "l^'.oJi-  t-'^aP^e  'he  ralei  ante, 
<>9  1244  and  1356,  ' 
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§  1271.    Same:    (r)  Copy  of  Foreign  Statutory  Law,  as  preferred  to  Reool- 
lectlon-Teetimony.     The  process  of  proviii|,'  a  foreign  law  raises  a  mimliyi 


'■■  ■  %■ 


coiivirtiim  could  not  Iw  more  safely  »iiil 
Miti«f»t't<>rily  iih(iw:i  l>y  re<  onl  eviclcme  than 
l>y  iiiliiiiaAioii  of  the  perMiii  hiiiiMt'lf  who  wiw 
ciinviiTi'il  ") ;  I  HOI,  WiUiii  r.  Com., —  i.l.  —  ,  tU 
S.  \V.  4r»7  (ahowcU  oil  rroAM-exaiiiiiiutioii,  in 
criiniiial  ciM's)  ;  l<tUI,  Mitchell  i'.  ('oin.,  —  iil. 
—  ,  (14  S.  W.  7."il  (name) ;  l^i.:  18J4.  (Tiutulliiuo 
tv  I'eiltoii,  i  Mart.  N.  8.  4111)  (outsiilu  temiiiioiiy 
cxclinli'll  ;  11(011,  State  r.  KuhiiiHoii.  Si  l.n.  An 
541,  'il  So.  l-j<j  (i|iu>>4riou  to  the  witiM'HH  liiiii.>«<'lf, 
alloW:llili');  r.lOl.  Stito  1).  MftJoy,  lO'J  I«l.  liS2, 
3.1  So.  7.10  (whulhiT  hi-  hiiil  hi'i'ii  I'oavKteil  anil 
Hciit  to  till-  pvuitLMiliarv.  Hllnwcil);  Mil  I'lih. 
(inn.  1-  18S8.  Art.  .15.  J  S  (the  whole  reconl  iiwii 
not  be  projuceil,  lint  onlv  a  oertifiiate  of  cliTk 
unilor  seal);  1885,  Smith  r.  State.  64  Mil.  25 
(whet'.iT  he  had  ever  Iwen  contiiifil  in  jail,  al- 
lowed) ;  I8'J4.  .Mt'Lauu'lilin  1:  MHiicke.  80  id  8.'), 
30  Atl.  AO'I  (iiiicKCion  as  to  uonvictiou,  allowed) ; 
litOi  ■iamlirill  1:  Sihooley.  95  id  a60,  52  Atl. 
.^00  (allowed,  on  crou  examiuaiion) ;  ,1/o.is.  .■ 
1769.  Advoca.  ■  (ji'iieral  r.  Ilaneoek,  I  (iuiiiey 
461  (record  re.,nireil)  ;  1822,  Com.  '•.  (Jreen, 
17  Ma-HH.  514.  517  (Kee  quotation  miim);  18.>.'i, 
Com.  r.  <iiiin,  5  (Jriy  479  (record  reiiaired) ; 
18il8.  Com.  i\  (iorlwni,  99  M;K».  420.421  (the 
record  iniint  include  the  liiial  judgment,  liecaiise 
the  verdict  may  have  hoeii  sot  a^iile)  ;  1894, 
Com  ".  Sullivan,  161  id.  59,  3I>  .N.  K.  583 
(whether  lie  hail  lieen  In  jail  in  V.*m\  Countv  ; 
exeludedl ;  I9(M»,  O'Hrien  11.  Keefo,  175  id  274, 
.16  .V.  K.  588  (npon  a  promise  of  later  producing 
the  record,  tlio  witness  mav  he  asked  i/c  liriif,  to 
identify  him):  .l/iWi. :  1867,  Wilbor  e.  F1i*m1.  16 
Mich.  44  (copy  necessary  for  outside  witness, 
hut  not  for  cross-exatniiiatioii ;  followed  in  eii- 
nuiii:;  eases) ;  1869.  Clemens  1).  Conra  I.  19  id. 
170,  174  (see  i|uot.ation  Hiipni) ;  1870,  Diekinsou 
V.  Diistin,  21  id.  565  (liere  the  record  of  itu 
attorney's  disbarineut  was  technicallv  defec- 
tive); 18'^2,  Driscoll  iv  I'eople,  47  id.' 416,  11 
N.  W.  221  ;  1886,  I'eople  1:  .Mausjtunan,  60  id. 
15,  21,  26  N.  W.  797;  1S90,  Ilelwij?  o.  La.s- 
oowskl,  82  ill.  621,  46  N.  VV.  1013;  Comp.  f... 
1897,  §  1 046  (justice's  eertiflcato  of  coiivietiou,  ad- 
missible); l9o3,  I'ratt  B.  VViekham. —  id  — , 
94  N.  W.  1059  (allowed  on  cro*s-exiimination) ; 
Afiim.  C-en.  St.  1894,  §  6841  (ipioled  nnlf.  §  488) ; 
1883,  State  V.  Curtis,  39  Minn.  359,  40  N.  W 
263  (statute  applied) ;  .l/i'sj. ;  Annot.  C.  1892, 
§  1746  (cross-examination  allowable;  (|noteil 
nn/c,  §  987);  1897,  .I.ackson  c.  State,  75  .Miss. 
145,  21  .So.  707  (question  allowed)  ;  Mo  :  18.54, 
State  i:  Kdwurds,  19  Mo.  675,  676  (record  re- 
quired) ;  1878,  .State  r.  Kuzau,  68  id  214  («.ame) ; 
1883,  .State  1:  Lewis,  80  id.  IIO,  111  (that  the 
witnexs  had  been  seen  in  the  penitentiary  as  a 
convict,  excluded) ;  1885,  State  v.  Rmkett,  87 
id.  666,  669  (the  record  is  the  onlv  evidence) ; 
1890,  State  r.  Urent,  100  id.  531,  13  S.  \V.  874 
(exeluiled,on  cross-examination) ;  1890,  State  e. 
Miller,  100  id.  606,  621,  13  S.  \V.  1051  (whether 
he  had  been  in  the  penitentiary ;  record  not  re- 
quired ;  preceding  rulings  ignored) ;  1893,  State 
f.  Taylor,  118  .Mo.  ll>3,  24  S.  W.  449  (cross ax- 
aminatiuu  allowed,  "for  the  purpose  of  huueiitly 
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discrediting  him)  ";  1894,  .State  e.  l'r.att.  121  i.! 
566,  26  S.  W.  556  (similar):  1894,  State  ,, 
Martin,  124  id.  514,  28  S,  W.  12  (iniestiou  a.,  h, 
numlier  of  times  in  jail;  record  not  reipiireli: 
Laws  1895,  p.  284,  Kev.  .St.  1899,1)4680  (cmm.- 
tion  is  provable  "either  iiy  tlie  record  or  li\  liis 
own  cross  examination  "  j  ipioted  niilr,  ^  4,ss  | 
Muiil.  C.  C.  I'.  1895,  §  ,3379  (like  Cal.  (i  C  [•[ 
§  21151) ;  I'.  (',  §  1242  (conviction  may  be  prm  I 
by  the  record  "  or  bv  his  examination  as  Mir;i 
witness");  1895,  Suite  1:  IllacU,  —  .Mont  — 
38  I'lic  B74  (undecided) ;  Xrhr.  Comp.  St.  I,«'ii 
ji  5912  (like  la  Code  $  461.1);  |;)02,  I.e..  .-. 
Stale,  113  Nebr.  723.S9  N.  W,  .•)03  (i|iiestioiis  lield 
improper  on  the  facts,  because  of  aliiise  nf  I'lc 
rule);  .V.  //. :   1862,  Smith  v.  Sniitli.  43  N.  || 

5.16,  .538  (whether  a   witness   had   been    I ul 

over  to  appear  on  a  charge  of  perjiirv  ;  ii.,t 
allowed):  .V.  J.  Gen.  St.  1896.  Kvid  §9  i'c.iii\i,.. 
tioii  may  be  proved  by  '•examination  of  sii.  Ii 
witness  or  otherwise,"  and  he  mav  be  ...u 
tradictedl;  St.  1900,  c.  150,  §  7  (reenaciiii:; 
the  terms  of  Cen.  St.  Kvid  §9);  1899,  llr.ivii 
i:  State,  62  N.  .1.  L.  666,42  Atl,  811  (staiiii.. 
ajipliedl;  .V.  .1/.  Comp.  L.  1897,  ^  ,3025  (miI.. 
stantially  like  Kng.  St.  1854);  .V.  )' .-'  isii;, 
I'eople  ».  Ilerrick,  13  .lohii.  82,  84  (iineiitiMri  ii..t 
allowed,  but  chieily  on  account  of  the  privil*-.;,' 
against  pelf  disgrace);  1817,  Hilts  1:  (^l^ill.  "4 
id.  182,  184  (even  where  the  record  has  lucn 
burnt,  oral  evidence  is  inaiimissible  whir.,  a 
ceriiilcate  of  its  tenor  wiw  reiiuired  bv  law  to  I.,. 
flieil  ill  thecourtof  Kxchei|uer)  ;  1862  New.- unli 
V.  Griswolil,  24  N.  Y.  299  (rec  inl  necessaiv,: 
1870,  Real  11.  I'eople,  42  id.  27..  281  (wlieiiier 
he  h:i»  been  "  iu  jail,  the  penitentiary,  or  tii.- 
State  prison,"  admissible  ;  but  as  to  ivi'eiliir  lie 
lias  been  convicted,  "  a  d,lT<.rent  rule  inu  |,.  . 
haps  apply")  ;  1877,  C.  C.  P.  S  PI'  (in  ciii  ..r 
criminal  cases,  the  conviction  mjiy  be  pninil 
"either  by  the  record  or  bv  his  cros-ex^iiiiiiiii- 
tion ") ;  1881,  Herry  r.  People,  86  N  V.  .i.v), 
358  (oral  question  as  to  conviction  impruiK-r; 
bi.t  if  not  objected  to  because  the  record  ^llollM 
l)c  produced,  the  answer  is  receivable);  issi. 
Pen.  C.  S714  ("  [The  conviction  may  he  pmve.l] 
cither  hv  the  record. or  his  cross  examinati'm  "i; 
188,1,  I'eople  r.  .N'oelke,  94  N.  Y.  137,  144  (,|iie<- 
tion  on  'Toss-examination  allowed) ;  IS."*'.',  Spie:;.  1 
V  Mays,  118  id. 660,  22  N.  E.  1105  (samel;  'M.  .■ 
1870,' Wroe  e.  State,  10  Oh.  .St.  471  (left  iin- 
deciiled)  ;  Okl. :  1898,  Ashcr  v.  Terr.,  7  Okl  iss, 
54  I'ac.  445  (whether  the  witness  hud  beiii  in 

i'ail,  allowed)  ;  1899,  Hyde  r.  Terr  ,  8  id.  Oil,  ."ifi 
'ac.  851  (allowed  on  cron.s-<>xaininationl ;  *'r. 
C.  C.  1',  1892,  §  840  (like  Cai.C.  C.  P.  5  20.il  1; 
Ji.  I.:  1892,  .State  v  Kllwood,  17  1!,  I.  76:1.  :t;«. 
24  .Vtl.  782  (allowable  on  cross.exnniiii.iti.tii' ; 
.S,  C. ;  1903,  .State  v.  Williamson,  65  S  ('  n-2. 
43S,  E.  671  (Clemens ».('onrail,.\liclu,tolliivM.ii: 
here  applied  to  aquestion  about  an  iudiiim.  nt): 
Tenn. :  1895,  Boyd  v.  State,  94  Tenn.  jo...  ■2'.i 
S.  \V.  901  (record  required,  where  the  wiims* 
is  to  be  excluded,  not  merelv  iliscri'ilitnli ; 
1896,  Moor.  «.  State.  96  id.  20'/.  33  S.  \V.  HUfi 
(record  required) ;  U.  S. :  1834,  U.  S.  v.  Wood.- ,  4 
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of  interesting  questions  of  principle   not  nlwiv.  .„(«„.•     .1      i-      . 

,™.ci,,K-.h.  aa.U?„,.;  «^;^tiit;;,, -^ '■-;7J;-^ 

jmn,^  »r  jury  -  ,„  whom  evidence  i,  to  bo  oOerrf  (A  §  aoSsT 
T  .0  l»r  ,c„l.,  question  ,,.„,,  „|,„|,„  „,,  „     >  J     •  f     J;      . 

law  to  be  proved  ,s  a  statute,  the  preferred  mode  of  proof  wlu  d  be  a  .1/ 
M.  l.Undtenn.  of  the  official  rccnl  Is  ti.ere  any  reason  wl  v  the  p  iu d.f 
should  suffer  any  modification  in  the  present  class  of  cases  ?  T  ^ar^  ,^^^^^^^^^^^^ 
m  the  negative  is  presented  in  the  following  passage :  "rjrun.ent 

^^^^^J^^^-^rr^^  "•-*  a  wU„e.  co„- 
coio.try  is     But  I  cannot  he  p  think  .-^tlX  *'""  '"  '"■'  °P""°"  ""*  '""  "^  "">' 

speak  of  a  written  law.  1 1.1.  h't'i;  j ''  "  "^^.^ :'  "^"7  """  '"  '^  «"'"«  '^ 
«ht.„  thoconteutoof  a  written  i.  VL!ent  Ltk  L  ^T2  •''"'''  "  '""  ''•'"'«''■  ""*' 
1..  |.roduce.l,  or.  when  the  .  s"rume  "  f m  .Tu  ^  ^  P'°''^'  "'«'"'"'•'"»«■>'  ''"^'f  "houIU 
the,,  such  exam  ned  copy      1  can  1   L-        "f  "at""-,  js  provable  by  an  exaniin..,!  copy. 

..f  a  fur..i,a.  written  71.  .  T  Iktl^Tu  V  .Vk°"!'  ■"'.'"  ""'  '*'""''  "'  "'«  <=-« 
reliUetl  to  the  French  code  a,  xL  i  fa/ 1  i  10™:;!  iV'"'/''  "™'  *'  "■"  ''"^'"''" 
la«  now  is  with  respect  to  a  !  ,•  nf  rlv  ^   ^      "  *  *"""'"*  '"^™  '^^"'^  «''"»'  'he 

exa,„i„..da8  to  w hetC  tL  law  wl  !  "^' •!"  ^"""'''  "'"^  *•"*  immediately  cross- 
copy  of  the  law  tS^U  Seed  "  '"  *""""'  *""  ""^'"'^'^  '*'=''  '*  "-'  ''"-^^  " 

uest,on  ;  the  inquiry  is  as  to  the  state  of  the  law  at  the  "Ln"  thne  L  a 


Cr.  C.  C.  484    486  (allowed  on  ero,,.,  omina- 

mure  &  ().  K.  Co.  r.  Ranibu,  8  0.  C  A  6  59 
JM.  .5  (proof  or  the  oral  plea  of  cuilty  bv  one 
present  .„  court  at  the  time,  exclmle.l);  YV  A 

er,^  Wh  ''^•T'' '*•''""''''•  '902- ■^''•"''v. 
en,  1  Mnith,  —  id  _  ,  ss  ^tl.  326  (aib.wpd 
on  .To^^xaminatlon);    Wa<,h.'\ml  State, 

"  .1  'I  ;  1902,  State  u.  Hill,  —  VV.  Va  —  43 
\«b  1""  '™"'r''"'>  raay  be  prove,!  bv'tbe  wit- 

Ucu  iuTe'U'nit'ria^iav'l-f'"'  "'  f""'-'"."     '"  -'"•''"'"•  '»  """e"' 
penueuuar>  may  Ik;  proved  with-     on  cross-ejtamiuatiou) 
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out  the  record-copy);  If,,.  Stats  1898  8  4073 
9  "IS.  140,  144  n-i-orcl  rei|uire,l)  ;  1879  Iiicalls 
ISsV^U  k'  '•'■  «^"'  «••■  *  ^   ^V-  785 '(Ze 

Claire,  105  id.  239  81  N.  W.  409  (all.med  on 
cros8.examinat.on,  but  the  time  an,l  place  mnn 
be  specified  ;  this  is  merely  a  perverJitTn  of  t be 
rule  of  S  1025,  an/.);  1902,  ciuen  ,-.  Ha  isc'r 
14  Id  24,  89  N.  \y  900  (question  ,«  „,  ,1,"  mere 
fact  of  being  in  jail,  exdude.l) ;  190.1,  h.ulson 
!■.  State,  _  1,1.  _  ,  94  N.  W.  771  (oral  testim,.,,,- 
to  c.nvKtion  is  under  the  statute  allowed  onlV 
ou  cross-examiiintmnt  v»  uu.j 
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a  given  time  pa.vt.  This  inquiry  can  be  answered  only  by  taking  into  con- 
sitleratiou  the  appropriate  statute,  if  any,  the  pre-existing  rule  of  custom  c,r 
judicial  precedent  ns  affected  by  the  statute,  the  validity  of  the  statute  umltr 
some  possible  constitution,  and  tlie  actual  effect  of  the  statute  as  determinel 
by  prior  and  subsequent  judicial  application  of  tiie  constitution  and  l>y 
judicial  construction  of  the  statutory  words.  In  short,  an  answer  as  to  tliu 
state  of  the  law  at  a  given  moment  can  never  lie  a  mere  reproduction,  offt-n  ,| 
in  place  of  a  cojjv,  of  statutory  words;  it  is  a  statement  {ante,  $  124l') 
of  a  net  fact  sei)aiate  from  the  words  of  a  statute,  and  involving  many  cmi- 
siderations  in  which  the  words  of  a  statute  are  but  a  single  element.  Tliu 
acceptance  of  a  mere  copy  of  the  statute,  far  from  securing  greater  accuriiM , 
would  on  the  contrary  tend  rather  to  mislead,  by  ignoring  these  other  matiiiiil 
elements.  Tiiis  view  of  the  question  was  expounded  iu  masterly  opinions  in 
Baron  de  Bode's  Case  : 

1844,  Baron  de  Bale'ii  Cant,  8  Q.  B.  S-W ;  Dtnman,  L.  C.  J.  :  "  The  form  of  the  ques- 
tion [a«  to  tiiB  state  of  the  Uw  in  France  in  17811]  is  immaterial ;  iu  effect  the  witness  i< 
a8ked  to  spoak  t(j  the  decree.  It  is  objected  that  this  is  a  violation  of  the  general  prin- 
ciple ttiat  the  contents  of  a  written  inHtrument  can  be  shown  only  by  producing  tin; 
instrument  or  accounting  for  the  non-production.  But  tliere  is  another  general  rule,  i  li;it 
the  opinions  of  person.i  of  science  must  be  received  as  to  the  facts  of  their  science.  Tli:it 
rule  applies  to  the  evidence  of  legal  men;  and  I  think  it  is  not  confined  to  unwritten  law, 
but  extends  also  to  the  written  laws  which  such  men  are  bound  to  know.  Pruppily 
speaking,  the  nature  of  such  evidence  is  not  to  set  forth  the  contents  of  the  written  law, 
but  its  effect  and  the  state  of  law  resulting  from  it.  The  mere  contents,  indeed.  inii;lit 
often  mislead  persons  not  familiar  with  the  purticular  system  of  law.  .  .  .  When  Potlmr 
states  the  law  of  France  as  rising  out  of  an  ordonnance  made  in  a  particular  year,  can  we 
exclude  that  as  being  merely  his  account  of  the  contents  of  a  written  instrument  ?  I 
cannot  conceive  that  in  any  civilized  country  a  statement  from  Blackstone'i  Comnnn- 
taries  would  be  rejected,  which  set  forth  what  the  law  was,  when  altered,  and  up  to  wliat 
time  continued.  Such  a  statement  would  not  relate  merely  to  the  contents  of  the  statute 
referred  to,  but  to  the  state  of  the  law  before  or  after  its  passing  " ;  CoUriJge,  .1.  :  '•  What, 
then,  do  we  mean  by  a  knowledge  of  the  law  ?  That  question  seems  to  me  to  go  to  tlie 
foundation  of  the  whole  matter;  and  it  must  be  determined,  with  reference  to  the  par- 
ticular  question  before  us,  by  a  little  subdivision.  We  must  first  inquire  as  to  the 
sources  of  our  kno»lB.'ge,  and,  secondly,  as  to  the  time  over  which  we  are  to  range  for 
our  knowledge.  Now,  with  regard  to  the  sources  of  the  knowledge,  we  are  to  timl  it 
partly  in  the  actual  documents,  the  writings  first  existing  as  laws,  .  .  .  [and  where  thi'>e 
are  wanting,]  from  text-books,  reported  decisions,  records,  and  local  customs  prevailing  In 
particular  districts.  .  .  .  Then,  next,  as  to  the  time  over  which  our  knowledge  is  to 
range.  When  we  talk  of  a  man  having  a  knowledge  of  the  law,  do  we  mean  a  knowh.k'e 
of  the  law  only  as  it  exists  in  the  courts  of  justice  at  the  present  day,  or  do  we  mean  that 
knowledge  of  the  law  and  the  changes  it  has  undergone  which  he  has  acquired  ii]  the 
course  of  study  that  gives  him  the  character  of  a  scientific  witness  V  I  appreheml  we 
clearly  mean  the  latter.  .  .  .  The  question  for  us  is,  not  what  the  language  of  the  writ- 
ten law  is,  but  what  the  law  is  altogether,  as  shown  by  exposition,  interpretation,  aiMJ 
adjudication.  How  many  errors  might  result  if  a  foreign  Court  attempted  to  collect  the 
law  from  the  language  of  some  of  our  statutes  which  declare  instrumeuts  in  certain  <a.<es 
to  be  '  null  and  void  to  all  intents  and  purpo-ses,'  while  an  English  lawyer  would  stale 
that  they  were  good  against  the  grantor  and  that  the  Courts  have  so  expounded  the 
statutes ! " 
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f  1371 
ISM,  Lord  Urimgham,  in  Sutur  />.»».<  /-       ..  «. 
..e.r  th.t  the  prop.^  ^,  „,    "wng'^Zl^r;.  ".f  Lt  f'  'k""  ?^  "  ''  "  l^''^''^ 
b,«.k  of  the  l.w;  for  the  Houm  ha.  not  owZ  tnZ  '.''^  *'""''"»  *°  '»>«  Hou«  the 

law  ...d  therefore  «,uire«  the  «  "ta^ce'l"  ,1'"  Jhrk'  *"  '?'  "'"■  "'"  »««'  "^  '^.t 

1140,  Ar/f.  .1.,  Cork,  V.  /•„n/«»,  a  C  &  K  ''n      "-I*^  *  ''"''  ^  "'terj.ret  it." 

law  of  a  foreign  .o-intry,  i«  to  call  «  witM««"l,      .  '"".P™'*'"  «"'"»«.  1"  ascertain  the 

..ili|y  what  that  law  iT.  and  -t  L^J^'iVr/ll"; f"'  "",  '"".?"  '""  """-""' 
«"«'«<>*1-  '  '  "agmeuU  of  a  code,  which  would  only 

Tliis  solution  is  so  plain  that  if  .-.  .•       i 

lon«  to  expound  it.  'xTe  opposite  «1T„1",  'Yj^^'''''  °P'"'°"  -"''^^^  "« 
conn.u.„.l„w  Courts  on  a  iToZ^^Zl"^  f^"  "r"""^*^  »'>'  «"«'''"' 
in  spite  of  these  ruling.,,  the  overwhelm^  i"'''/  "'"  ^''"  '^O^J '  »>ut. 
tlmt  period,  representing   hoStS^^^^^^^  °'  English  authority  o/ 

About  the  year  1846.  the  deciSr,  ^"''^'*1"\*^"1  "ot  require  proof  by  copy. a 
previous  uncertainty  oiprelrnt."   '"''"^  "'"''  removed  for  EnglLdSe 
But  in  the  meantime,  in  the  United  Sfj,t«.   fj     •    . 

for  proof  J  the  !{„...„  i.„'':\  "'"  '"•"»«'' 


iiroof  r/Vk.  iJ      ••       ■  •  •'••  """  insisted, 
...  proot  of  the  Kussian  law  alwiit  sC(inna<r» 

in    tri.nsirii.  upon   "an   iinfl,.„.!„..    i    j       "'"'S* 


I ?3  (by  cpD«,nt ,  Tindal,  C.5..  and  Ct  ^f  C  P  f .' 

i'«rke    B    and  the  C.  of  Exeli      '  *  "•  ""• 

•  bnqland:  1844,  Sossex   I'lxini..  o 
CI.  &  K.  8J   114  fe-rMM  Jii       J  Se  Case.  II 

846  (e.X|wrt  opmlon  as  to  thp  law  nf  f^if    -l       ' 
at  a  particalar  tim. T-   ai      '"*  "■  "nhentanre 

pr.Mluci„i  a  coDv'^ofth.'^,f^""Tl  *■">"?' 


knoivine  foVeiirn  law.  i.  h^  .j'  •I'i''^  *".»•  "f 
C"n»tru.tio„  ofwhi' k"iI"".'A /*'"«."'«".  the 


'"Ihaurand  f.  Angerstein,  ib.  44  •   iso?    o;'; 

tlleulK,ro„gV'l,'"'c    S  "^r'p-'^'r');  '806. 
VOL.  .1.-35  ^*'^'"'  ^"»''  3» 


^^Britiah^DominioS,°r;,«,r8  let.'  •""""  ""' 


f,  .  ■-  ft':  \ 
II   ii  ',  I' 


!, 


c- 


!i*>^ 
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establish  the  erroneous  view  in  a  few  early  rulings  in  our  Courts.  Thus,  uu- 
forttmatuly,  in  a  majority  of  our  jurisdictions  thu  vrronuous  doctrine  came  t' 
prevail  (thou({h  later  k'}{islation  has  in  soniu  jurisdictions  corrected  it)  that, 
wherever  a  statute  wns  in  any  way  involved,  a  copy  of  the  statute  was  tin 
preferred  eviileiice  required.* 


*  Thd  nwe»  on  both  hIiIm,  with  the  lUHatn, 
•ra  u  (ullowa:  Alii  ;  IStO,  Iiineraritv  r.  MiniK, 
I  AU.  AAA  (i>ml  eviilpiice  o(  •tntiitp  liiiiilmiD- 
•ilile) ;  Ark.;  ID.to,  liitrkmau  n.  Iiu|ikiiiii,  11 
Ark  Its,  trmhir  (iiral  rviilRiice  of  atutute  ail- 
miMil.le);  \*M,  McNeill  i:  Arnold.  17  id.  I!V4, 
KU  (omi  tp'tini'mr  to  resiiitrv utatutei,  ex- 
rluded) ;  \*:h,  BowIok  v.  Rddv,  ,13  id.  64.V 
649  (oaiiii' ;  ui>ur,v  matuten) ;  1884,  Blackwvll 
V.  (ilaiK.  41  i'l.  iOK),  :>ll  lorul  teKtimony  to 
oragn  M  to  millli'ii'nL'v  of  return,  admitted); 
<:il.:  C.  (".  p.  18:a,  j|  IWJ  (•  rim  oral  teiti- 
mony  of  \vitiio.4H'>ti  Mkilled  therein  ii  admiaxiMe 
M  evi.ti'iice  of  the  unwritten  law  of  a  •i'atpr 
StatH  or  fiirel;;n  country";  thia  liy  implicution 
pro«ervi'«  the  erroneous  rule) ;  />/.  Rev.  St. 
IHBI,  c.  107,  8  8  ("  The  exiAteuco  and  the  tenor 
or  effect  »f  nil  foreign  lawx  may  he  proved  a* 
factn  hy  piinde  vviilenco;  hnt  if  it  nhall  ap|iear 
that  the  law  in  i|ueiiti<in  i>  contained  in  a  written 
■tatiite  or  code,  the  Court  may,  in  iti4  diM-retion, 
r*'ject  any  evidence  of  such  law  which  i*  not  ac- 
rom[i;iniotl  hv  a  copv  of  Much  eoije  or  statute  ") ; 
/Vii.  Kev.  St.  |S9J,'S  1108  (like  Del.  Kev.  St. 
c.  1U7,  S  8) :  lilii.  Kev.  St.  1887,  {  597t  (like 
Cal.  C.  C.  I*,  g  190i;  in«ertina  "  Territorv"); 
///..•  18.58,  Morrirt  r.  Merritt,  20  111  fi.'i,  80  (oral 
testimony  to  unwritten  law,  admissible);  18.58, 
Hoes  I'.  Van  Alstyne,  ih.  201  (speidlie  statute 
not  provable  orally) ;  1868,  .Merritt  o.  Merritt, 
45  id.  80.  »»»iW«' (s.tme) :  187.1,  McIK-ed  v. 
Mcl)eed,  67  id.  M,  548  (common-law  provable 
•allv);  1874,  Milwaukee  &  S.  1'.  R.  Co.  u, 
hmith,  74  id.  197,  199  (same);  Ind.  Rev.  St. 
1897,  $;  489,  490  (like  Del.  Itov.  .St.  c.  107,  {  8, 
for  "'he  laws  of  any  foreien  country");  i840, 
Comparet  >■.  Jerne)pin,  5  lilitckf.  .176  (oral  evi- 
dence of  statute,  inadmissible) ;  18.54,  Helierd  v. 
Myers.  5  Ind.  94  (like  next  case) ;  1860,  f.ine  d. 
Mack,  14  id.  1.10  (statute  of  domestic  State,  oral 
testimony  excluded,  but  for  foreifrn  States,  the 
(.'onrt  has  a  discretion);  la.  Cwie  1897,  f  4652 
( '  unwritten  or  common  law"  provable  by  parol 
evidence);  1835,  l>attoureit  v.  Cook.  1  la.  1,8 
(deposition  to  statute  exduiled ) ;  1 859,  Ureasons 
V.  Davis.  9  ill.  221  (oral  evidence  of  common  law, 
admissible);  1874,  Crafts  r.  Clark,  .18  id.  241 
(same);  1885,  State  v.  Cross,  68  id.  180,  195, 
26  N.  VV.  62  (statute  as  to  notaries ;  expert 
testimony  excluded) ;  Kan.  Gen.  St.  1897,  c.  97, 

LIS  (like  la.  Code,  $4652);  1882,  Rrenner  r. 
uth,  28  Kan.  588  (oral  evidence  of  the  law, 
admitted ;  ita  nature  does  not  appear) ;  A'y. 
Stals.  1899,  §  1640  (the  unwritten  law  of  an- 
other of  IT.  S.  is  provable  by  "  parol  evidence  of 
persons  learned  in  the  law";  remainder  sub- 
stantially like  Del.  Kev.  St.  c.  107,  §8);  1831, 
Talhot  t\  Peoples,  6  J.  J.  M.  200  ((statute  as 
to  legal  rate  of  interest ;  oral  eviilence  ex- 
cluded);  1847,  Tyler  c.  Trabue.  8  B.  Monr.  306 
(whether  a  note  was  ueeotiable ;  depositions  al- 
lowed) ;  La. :  1843,  Roaine  «.  Bonnabel,  5  Rob. 
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16.1,    166   (foreign    law   in    Reneral ;    pMvalil,. 
orally);  1847,  Isabella  r.  Pecot,  2  I.JI.  An  .in' 
,191  (statute  not  provable  orallv) ;  Mr.  I'ul>.  M 
IS8.1,  c.  82,  f  109  (pand  eviifence  of  furei^i, 
law  which  "apiwars  to  be  esistinK  in  a  writiir' 
statute  or  code,"  may  be  rejected  uiileas  luini.i. 
pauieil  hy  copy);  18.18,  Owen  v.  Hoyle,  1.5  .M,.. 
149,  wmtf?  (statute  not  provable  orallv);  .)/,/  .. 
1857,  Wilson  r.  Cars    i,  12  .Md.  75,  .ciiiWf  (i:. «», 
State  statute  pMval;    orallv);  1867,  Ballinmre 
&  O.  K    Co    r.  (ilenn,  28  iil.  323  (U.  S.  M.i:.- 
statute;   not  provable  orally);    1869,  Zinnmr 
man  ''.  Ilelscr,32  lil  2T8  (same;  lioth  erMncoiisli 
ftp  u|Hin  (iarduer  r.  I.ewis,  7  (iill  .194);  .l/.i<.. 
Pub.  St.  1882,  c.  169,  |  72,  Rev.  L.    1902,  c.  175, 
f  76  (forei:;n  law  provable  in  all  cases  by  ]mp<\. 
except  that  the  Court  may  in  discretion  rei|uire 
alsoncoprof  a  written  statute);  1811,1^X1:' 
LesK.  8  .Vluss.  99.  nfmlJe  (foreign  law  not  irnv 
able  orally);   1817,  Frith  c  Siirugue,  14  i.j  4.'i5, 
tpmMf  {ptmira)  ;    1825,    Raynliani  r.   Csitttm,  .1 
Pick.  293,  396  (statute  provable  orally  ;  "  ii.  re- 
quire [an  czeropliflcation,  etc.]  would  put  the 
citizens    to    an    unnecessary    onnlen    and   ex- 
pense";    but    itatute-bouk    preferred    to   nr.d 
testimony);    1829,    Haven   t'.  Foster,  9  id.  II;I, 
1.10  ("if  written,  it  must   he  proved  by  i|.«ii- 
mentary  evidence");    1868,  Kline  r.  Raker,  'i't 
Mass.  254,  ttmble  (expert   may  testify  to  siit- 
nte) ;  Bowditch  v.  Soltyk,  ib.  138,  nrmUr  (s,iniel ; 
Mich.:  1858,  People  v.  Lambert,  5  Midi   .14:1, 
360  (forei);n  statute  not  provable  orally);  lsi..'i, 
Kermott  c.  Ayer,  1 1  id.  184  (statute  not'pr.iv.ilile 
orally ;  that  tlie  law  is  statutory,  not  asminied, 
at  least  where  the  conseqnence  wouM  he  tlie  re- 
versal of  a  judgment  otherwise  eooil);   ihw, 
Kopke  r.  People,  41  id.  41,  4  N.  W.  551,  »,-mUf 
(statute  not  provalJe  orally);   Minn.  Gen.  St 
1894,  ji  5716  (unwritten  or  common  law  of  any 
State  or  Territory  of  the  U.  S.,  provahle  "aii 
facts  by  parol  evidence");   J  5718   (like  IH 
Rev.  St.   c.   107,  $  8);   Mitt.:   1852,  Stewart 
r.  Swanzv,  23  Miss.  .502  (statute  not  p^,v.■lbIe 
orally);  .Mo.;   1857,  Charlotte  i:  Chouteau.  25 
Mo.  465,  473   (statute   not    provable   or.illi|; 
.Wont.  C.  C.  P.  1895,  g  3190  (like  Cal.  C.  C.  1'. 
§  1902);   Nthr.  Comp.  St.   1899.  $  5970  ("the 
unwritten  or  common  law  "  is  provable  hv  n.-irol 
evidence);  §5994  (same);  N.  H.:  \*b\.  Wat 
son  t'.  Walker.  23  N.  H.  471,  496  (oral  testimniir 
excluded  for  written  law.  nemhir,  even  where  it 
does  not  appear  whethei  the  law  w-ts  written); 
1854,  Emery  v.  B»rry,  28  id.  471,  485  (of  .t  for- 
eign State,  only  by  an  exemplified  copy  under 
the  seal  of  State  or  by  a  sworn  copy ;  nf  a 
domestic   State,  also   by  ofiicial  printed  ropv; 
but    not   orally) ;    1868",   Hall    i>.   Costello.  4S 
M.  H.  I7C,    179   (expert  testimony  to  BriiLih 
enlistment  atatnte,  admitted);    N.    Y. :  1806, 
Kenny  v.  Clarkson,  1   .lohns.  394  (statute  not 
provable  orally);   1829,  Chauoine  v.  Fowler,  .1 
Wend.   177    (aame) ;   1830,  HiU  v.  Packard,  5 
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..f  the  statute  in  .,„..sti..„.  i,  a  wile  ,»  U,  i  "'''"""I*""""'  h'  n  co,,y 
the  .me  hu„d.  oral  Ltiu.o.;  .le  to  The  v  .  ^^  ""'"''  "'"'"^■' ''""'  '» 
.n„re  has  „..vor  W„  dui.ni  to  b^V;  »  S;' "  :!""""  •";'  "•  """'"'« 
t..,tin.o„y  to  the  technical  con«rut  irof'thrw  ,°"  '  '"""J'-«Prt 

whose  term*  are  otherwise  i.^m-rlv  i.ov.  1  m  '"  »"""■ '  "'  "  "'"»•"« 

rereivahle."  M^^ptrl,  pioved  w  on  all  .  uids  considered  to  be 

rnle  of  preference  ca^  r;>S>  b  '  ^1?  '  "  "  """""'''*''  ""  ''"•'^""' 
re.olIeetion.witne,se«.if„rex„,li  ]  tr"  "%'-^.«'«'"  «li»'^TO"t  kind,  of 
document  to  «  witnesi  who  h„d  3  iU  ^''''"'"*''  '^'  ^"''''  "'  «  ''«» 

ill   ST5,  .184.  trmlJe    (mmel  •    ln.li     1 ;..     i 
.  ..L    Vi  •J'^**'***9"<"8m«  uOkl  .Stat. 

'tatu.nrj-,;   1840,  Phillip,  ,.   (ii^^^fo  w.."^  [""''?•'  '•  A""«in.  »  T.vl.  364 

nil.  I«9  (the  diffirulty  of  obtn  ninff*i„f„,J:H   "  L"*'  "  "">»'  ''-  pro<ii<-e<J  ") 

a-  to  ,|„  8pa„i,h  .'r  uti.e,  Uw  «i^"  he^ri"  l'"'*v'    ^''-  ".•"'  *«»■  "«« 

l,.>ui»iiina  territory  wax  remrded  «  .„«  '  V      'IfWMi'.nn^a,.,! 

"■-l""t  parol  eviden.-e"'rt   /    "grr^B "' 
■r.  I.v  :   following  the  .rKumentM  of  iCn  d« 


Anfatir  Prime,  47  C.  C.  A.  3W    im  V.j    ... 

.»«.M..xi.jN.K.(^o',!"K7V;T^  = 
M9   I ...    .cd.  .■>»■(,  r.ll6  (exp-rt  tr,.i„,„„v  ..,,,„ 

»  I ■W.addiMR" Territory") J  I/...  |ko.i   \V,«,I 


^''^'^'''••^rtrvi;!>B^-««:ri^^ 


ISar,  Danforth  .. 
of    Maiwachuwtt.,   rp.eive>l) ;    i8.\.i    Sin^h    .f 

'•(•liffcr-l,  ii  Wash    (•  W/U  ?  ;•  ""'""""n 
»Wo  orally);    ,8^^  -^.o^  r  '  rro"°bT5 


R  St«.f\;  X    '  •'"  '^"  """"■  ''•»  "f  the  U.  8 
ma inder  ,nl,,ta„.ially  like  Del.  Hev.  St  e  'lo^ 
§.  »  .^2447.-  ""'•  ^'-  "**'•  »  "»^  (like  Oh  lie;: 
decwIiK"  "*""'  '"  *""■'  ***"  »»"™«<«  without 
ifii'  '■«-•  ^i^n"  "  !!,'«''"">.  10  Moore  P  r 

^  ry^53*^,;;„4;;^'j:p;.  kx-.  ,  ^-^.i^l^oJi^^x.t'pri&tJ.S^j^: 

I   SuD    lis  'iT*  ,"•  '"•<*e«h.  106  r.  .S.  .'i.M       iTsm    ,„'  '-"^  ^.  »>«»"  'i  Larion.la,  4  Mart. 

^^p.  -.  «-*/.  («™e,..  .0..  Herhat  '{J^^'^^^,:::^^^^^:^ 


if  1 1 


'J   I 


I  1373 


DOCUMEXTAIIV   OKIOINALS. 


[CiiAr.  XXXI 


I  1273  PrcftrMO*  m  batwMii  DIfaraiit  Kinds  of  Writtaa  Oe|>lM;  O«rtt0( 
•ad  Sworn  OoptM.  Kvery  ci.iiy  (oxci-|>t  the  sort  lueiitiuncil  pott,  §  li> 
pill.  (2)),  iM  in  Mtrictnt'ss  an  "  exaniinL-d  "  copy,  in  tliu  unato  that  the  oTin'w 
and  thu  c<i))y  have  Uwn  exiiiuiiied  ur  cumptirtid  tii}{L>Ua'r  by  the  witix 
I'itht'r  ill  hi^  uwn  act  <>f  trnii)tt'ri|>tion  ur  l>y  taking  Notuu  onu  uImu'r  trnnmri 
tion  mid  i'oin|iaring  it  with  th<!  uriginiil  {unfr,  §  12«).'>).  Unt  tlic  tt  i 
'i!Xiiiiiiii«il  copy"  hiiK  by  tradition  eoiiii-  tci  Im;  n»!*ociut«d  witli  n  copy  iii^ 
by  u  priviite  |H'rion  not  the  ottirinl  luntixlian  o(  thu  ducumunt.  Tliun  tl 
terms  "e.xnniined"  or  "sworn"  iiri'  uwd  for  copies  sworn  to  upon  thu  Htm 
M  rorri'ct,  in  dlMiiiction  from  "certitii'd"  or  "attentt-d"  or  "office"  ci.|.i, 
i.  *.  copies  made  in  the  public  otiicu  by  the  offliial  cUHtodian,  wliere  the  d.M 
meat  is  an  olHi  ml  one.  This  distinetion,  however,  had  it»  origin  and  inu 
tains  its  importiinee  in  a  very  different  field  of  the  law.  namely,  the  Hcjir- 
rule ;  for.  under  the  exception  for  Otticial  Sutements  {post,  §  1677)  il 
question  arises  how  far  such  otticial  (or  "  certified,"  "  attested,"  "  office  ")c(ii.i 
are  rtceivable ;  and  whenever  their  admission,  under  that  exception,  is  ii< 
justifid.de,  the  copy  must  be  verified  by  a  witness  on  the  stand,  t.  e.  must  1 
a  " sworn  "  or  " examined "  copy.  Thus,  under  that  exception  to  the  Htiirx 
rule,  I'Ut  there  only,  the  distinction  lietween  certified  and  sworn  or  exaiuiui 
copies  <s  a  solid  one. 

It  is  because  of  this  distinction,  created  and  maintained  under  anntli. 
principle  of  the  law  of  evidence,  that  there  has  been  a  tendency  to  recoyni, 
some  distinction,  for  the  present  principle  also,  between  the  two  kimU  . 
copies,  and  to  require  a  etrtified  in  preference  to  a  xivorn  copy.  In  proviiij,-  il 
contents  of  official  documents.  Such  a  distinction  has  no  support,  eitinr  i 
orthodox  tradition  or  in  reasons  of  policy.  So  far  as  the  traditional  practif 
is  concerned,  the  sworn  copy  was  in  England  for  a  long  time  almost  the  ei 
elusive  mode  of  proving  official  documents  other  than  judicial  records,  bii  aii- 
tiie  Hearsay  exception  allowing  the  use  of  certified  copies  was  then-  rtr..|r 
nized  (until  statutory  changes  occurred)  to  only  a  limited  extent  (/*« 
§  1677).  In  the  United  States,  however,  owing  to  the  broader  scope  jrivi 
to  this  common-law  exception,  and  owing  to  its  liberal  expansion  by  staiut 
at  an  early  date,  the  certified  copy  came  into  more  general,  if  not  almost  i> 
elusive  use ;  so  that  the  youngest  generation  of  practitioners  in  many  jurii 
dictions  seldom  use  or  even  see  a  sworn  copy  of  an  official  docnment.  Ail( 
to  this  that  the  statutes  enlarging  the  exception  to  the  Hearsay  ruli-  aii( 
making  all  kinds  of  official  documents  in  almost  all  jurisdictions  prov.nMe  li; 
certified  copy  have  sometimes  been  misapprehended  by  the  Courts ;  /.  c.  i 

alone  competent  to  prore  exiitenre  anil  ("iiii-tit 
of  hi*  record,  thoOKh  any  pemon  mav  prnvi'  ,ilj 
Mnce  of  a  conrerauce  in  record;  a  ili^iiiniin 
indefenaihie)  ;  1843,  Whiteford  r.  Biin  knivcr 
1  (iill  137.  141  (the  addreuee  of  a  Icttir.  IkIIi 
preferred  witnens  to  its  contents);  19ai,  Sike: 
ti.  Beik,  —  N.  I).  —  ,  96  N.  W,  844  (oitcl  mlt 
i  1244,  note  4) ;  19a%  Fisher  v.  Betti.  —  id  - 
96  N.  VV.  133  (similar).  Compare  also  the  caa« 
cited  /«»(,{  1378. 


witness) ;  1843,  Rosiue  v.  Bonnsliel,  .S  Rob.  \a. 
163,  166  (sai'ie)  ;  1883,  ,Iohnsiin  >■  SItipworth, 
S9  Tex.  473.  47.^  (last  cuwtiHlian  of  i  \wt  recoril, 
not  preferreil  to  other  witnesses) ;  1896,  Brown 
r.  Stanton,  69  V't.  53, 37  At).  380  (the  town  clerk 
is  not  the  exrlnsive  witness  of  the  contents  of 
the  town  recopls;  any  one  who  has  examined 
them  may  testify  to  the  absence  of  a  certain 
record).  Contra:  1895,  Mines  c.  Johnston,  95 
Ga.  629,  23  S.  £.  470  (deed  register's  clerk  is 
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jri'vUiitn  iiitt udod  iimnly  tn  ei  oMu  hiuIi  ■ .„  1  ■     • 

.1...  »:^*;i^i';™  ;t::x:^':;:l::r;!  t "  T""",  !"" "  -">"'«-'"'""  -i- 

-otl.in,  ,n.,l..r  lU  higl.e.t  »..urau..  ,  ?«i  ,|„  hIuIm  1:  'J      ''"**  '""  ' I  "'*' 

.M^  M,alt..r  in  ,,ue.tio,,.     T.,  .t.«  .  Ih.  n.  '  .     ,"",   "'l"  '"""  ^f*"'"  '"  "^  ''''•'"'•  '"  l""V» 

othe,;  .  .  /.i.ar^'t  .tui      ^^o^^"'^^"""^^''-"'^  P«>l.«bilit.v.„..au...ler  ,h. 

am  III  Kujjluii.l  renorle.!  to  a>i  tl.«  i„.„.  ..V,.  i  .  ,  "^  '      '■•"""""••d  cop*.. 

I.  »««..t.n  «.  ly.Utl  a    p    1  in    „  '     ,fr  i:  lVnn.ylr.„ia  a.d  N«w  V..rk. 

mn.l..  of  proof  i„  New  Kni  a  .1  jf  ""'/«•;'"'>".'""«••     It  1.  not  an  unknown 

int,.,  .V  of  an'omcial  and  in  Tf  '""««•»»*•  w«  J-pend  upon  th«  honor  and 

.ithe,  .a,..,  an  .rZ  or  frLd  U       llv  drcX  't  Tf,  "!,  '  ''''""»•'*•;'  *"""«'•     ''^ 

r....u...av^,..j,rii-':i:rirr^^;s::fi-^^^^ 

Wth  rt-ference.  then,  to  any  rules  of  preference  as  between  different  kinds  of 
coi,  .s  t he  precedents  fall  uude.  the  following  heads  : 
(1)  There  ,s  properly  no  preference  for  a  rertijied  or  office  copy  over  a 


'  X  Br.  ron«)l.  8t.  1877,  r.  4«,  1 7  (reconi  ,.r 

'■rtw,'  111  tin,  pronme-may  l>e  pn,ve.|    .v  an 

5.    Ail.    ,8.   80   («ntntt>ry  eertifie.!  ,.,-.,y   nut 

'    'i,  Jl  18  (refur.li..  etc.,  provable  l,y  .-..rtifl,.,! 

.»,,r„  .,,  l,.v..re,l,,|,.wit„e«8«,",;  1887,  Uniun 
\  K  1-,;'  ■■  *''"';•'"•'•  "19  111-  !!-W.  a40.  10 
■  ertiH.  ,1 V  """*■'."  "^■P"'''".""'"''''  opr-ointinent ; 
emH.  I ,-,  ,,y  „„t  preferred  to e.van  i  ,,.,1  ,„pv)  • 
1H.1,.  1  arri,  ,..  I).«.  4  Blackf.  369,  ..TB  (lert  1, 
cp.v  ..f    ,.n,rp,.titl.m  not  preferr.-,!   t     "uor 

•?:";,'''('•"'■>'"«!  certified  copy  not  preferred) 
prcitrrtO),  1885,  btate  v.  Lynde,  77  Me.  561 


I  Atl.  687  (*ee  quotation  tuprn) ;  1895,  Sutc  b 
Odin.,,  68  N.  II.  299,44  Atl%9V, internal 
nue  r.i.or.1 ;  certiHe.l  e..pv  u„t  preferre.l) ;  1881 
Mamiey  r.  {rowell,  84  S'.  C.  a  14  (.•ertirtid  eopy 
of  reKHtered  lout  contract  for  title,  not  preferred 
to  a  Kworn  copy) ;  1886.  Otto  .•.  Trunii)  1 15  l^iT 
425  429.  8  Atl  786  (eertifled  copy  und.T  Ke,lerS 
statute  alpout  foreign  records,  not  i.ref.rred  to 
exaniin.-.l  .opy) ;  1887.  Harvev  .■.  ruinniinL'.  68 
Tex  .vj.,.  «02,  s  s.  W.  51,1  (cenifle,!  ...I^J'of 
juilKial  record,  not  preferred  to  e.xan.ine<l  <'opy). 
i«!io'M  ,"■'  I'""'"'"'"""'""  of  the  dmunient; 
1840.  .M.-<  .Minel ,..  Hee.1,3  111.  ,171  (certified copy 
of  rei'onlwl  ileed,  not  preferreil).  *^' 

Add  all  the  juriwlictiong  nnlf.  8  1268.  not 

ti^iT"?.  '  ^IK  '°,  'ecollection.te«i,m.ny; 
they  would  pr-ibobly  aluo  not  prefer  a  certiH... 
to  a  sworn  copy. 

•  Cal.  C.  e  P.  1872,  §  1907  (examined  or 


■worn  copy  of  foreign  judicial  record,  receiyable 
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(2)  There  is  no  preference  for  a  co^y  judicially  established  under  statutes' 
providing  u  mode  for  establishing  a  record  of  the  contents  of  a  lost  or  de- 
stroyed  document.* 

(3)  There  is  no  preference  for  the  transcriber  personally  over  any  otliur 
person  competent  to  verify  the  copy.* 

(4)  There  is  probably,  and  ought  to  be,  a  preference  for  a  copy  over  an 
abstract,  i.  e.  a  copj  ought  to  be  shown  unavailable  before  an  abstract  ( an 
be  used.* 

(5)  A  few  other  miscellaneous  instances  of  preference  are  now  and  tli.n 
recomized-T 


only  when  alwi  nttentcil  by  the  proved  iienl  of 
the  Court,  or  if  none,  or  if  nut  thr  record  uf  a 
Court,  hy  the  le^iil  kt*ep4'r'i*  proved  itii^nature) ; 
Conn.  (i'en.  St.  1887,  jS  roa.!  (exninincd  copy  of 
priireedin:;!  of  any  Court,  t'oniniunity,  corpora- 
tion, MH'iety,  or  piililic  luard,  admisaihie  when 
clerk  i*  alwent  or  dia;ihled);   1846,    Bryant  v. 
Owen,  I  (ia.  .'<.'>!),  .'169  (certified  ci>py  of  probate- 
honil.  iirefcrred  to  ropv  eKtaldished  imlnnlfr); 
IMh.  liinc!)  ('.  JohnKto'n,  95  id.  6-i9,  23  S.  E. 
470  (ritcil  dill' ,  §  \i'i;  the  astunlshing  rule  ii 
hiiil  (louu  that  while  any  pcnion  who  hiui  exam- 
ined tlifi  reciirda  mav  tcmify  that  a  particular 
convevrtiit-e  is  tiiit  there,  yet  in  H^'owing  the  , 
existence  anil  contento  of  a  rc<'orU  "tliiH  f:iet 
Conld  not  l>e  proven  liy  any  witness  other  than 
the   clerk ;  n.ir   by  hini.  excent  by  a  certified 
copy  of  anch  record  under  his  hand  and  aeal"); 
I87"7.  IXinelhin  e.  llardv,  .')7  Ind.  .•19.I.  402   (a 
certified  transcript  of  juilgnu'nt.  preferred  to  au 
oHicial  printed  re|iort  of  decision) ;  188U,  .fonet 
V.  Levi,  72  id.  SMB,  5!)0  (a  sworn  copy  of  rei'ord 
ranks  next  to  an  attesteil  copv|;  18.')i>,  Davidson 
!■.  Slmonili,  18  I'ick.  464.  466  (the  reconis  of  a 
justii-e  of  the  peace  may  l»n  proved  by  sworn 
copies,  but  only  where  the  inaKiatrate'scertifieil 
copies  are  nn.Vvailablel ;  1824.  SfcUe  i:  Ishain.  3 
Hawks  185  (record  of  another  Court  provable 
by  exemplified   copy,    where  the  Court  seal's 
indistinctness  prevented    the  copy   from   being 
C(msi.lered) :   I8.|i,  I'lioinson    .  (iiiillard,  .'l  Uich. 
418.  42.-)  (certirt  acof  the  ilerk  of  a  l,egi.<lative 
body,  jireferred.  in  )irovinij  the  contents  of  the 
jt>iirnal.  to  tin*  te.'riniiiriy  of  another  |M>rs«>n); 
1877,  Mate  I)  Carlinis,  47    Tox.  25il.  2'.i()  (cer- 
tifii'il   copy  of    Mi'xicaii  archives,  pn'ferred  to 
other  copies,  on   the   fa.  ts) ;    1886.  Clavton  i: 
Khein  f.7  id.  .".2.  2  S   W.  45  (certified  eopv  of  a 
tax-roll  in  the  comptroller'    ortlce,  preferred  to. 
other  copiea    in    the    assessor's   bands);    I8'24, 
Kenner  r.  Hank,  9  Wheat.  581.  597  (notarial 
copy  of  a  note,  not  preferred,  where  the  offeror 
is  not  shown  to  have  one).     Compare  the  North 
Dakota  caaes  cited  mile,  §  1244,  note  4. 

*  For  these  statutes,  see  /«»/,  Jiji  1660,  1682, 
where  also  are  examined  certain  other  <|Ueationi 
•rising  under  them. 

*  1878,  .lernigan  e.  Carter,  60  da.  131,  \M; 
1881),  Cmss  i:  .Hphnson,  65  id.  717.  719;  1897, 
Hung  i;  Itiley.  101  id.  373,  29  8  K.  44:  1898, 
Forsyth  i:  Vehmoyer,  176  111.  .159.  ,52  N.  K.  55; 
1873.  .Nason  i:  .fi'irtlan,  62  .Me.  480,  484  (oral 
eviileine  of  a  hnrned  record  of  partition,  in>t 
made  aecuoUary   to  a  copy  authorized  tu  be 

lo5: 


recorded  in  place  of  the  burnt  reconl) ;  imth, 
Drake  v.  Kinaell,  38  Mich.  232,  2.'I5:  isn' 
Parrv  i:  Walser.  .57  Mo.  169,  172;  1887.  .M..Mev 
r.  Watts,  98  N.  C.  284.  289,  3  .S.  K.  «77;  l>'j.i, 
V:irner  r.  .lohnaton,  112  id.  570,  576,  17  S  K. 
48.')  (will  prolMited  ami  records  burnt);  I,m:i.|, 
Williams  i:  Kerr,  113  id.  3U6,  310,  18  .S.  K.  .'ml 
(foreclosure,  record);  1899,  Cm  e.  Keiuif.prt 
C.  L.Co.,  124  id  78,  ,32  8.  K.  381 ;  188,3,  .)ol,n.-<>Q 
v.  Skipworth,  59  Tex.  473,  475,  Compare  tiie 
caaes  cited  ixihI,  §  1347. 

*  See  the  citatiinia  imsl,  §  1278. 

•  18,'t6,  Doe  r.  Waiuwrii^ht.  1  Nev.  &  1'.  s,  li 
ll'atteaon,  J. :  "  It  ia  certainly  laid  down  in  tlie 
iHwka  that  a  counterpart  ia  the  next  Ih>i  evi- 
dence, —  that  a  copy  ia  the  next.  The  alstrut 
of  a  deed  ia  the  next  lieat  evidence  iiftir  iIih 
copy  haa  l)eeii  accounted  for";  but  whetiiir.  if 
a  copy  had  lH«n  ahowu  to  exiat,  it  would  liu\i. 
been  preferred  to  the  almtract.  was  expn.viv 
left  unde<'ided);  1874  Illinoia  l.Aud  ji  1..  Co.  r. 
Bonner,  75  III.  315,  323  (copy  of  lost  will,  m  ut 
to  the  pro|Mmeut,  preferred  to  an  abairact) 

For  alMtnicta.  aa  violating  the  principle  nf 
Completeness,  sec  /lofl,  §§  2105,  2107;  fur  >i;ii. 
utca  allowing  the  use  of  ahalrnrla  ql'liuml  n  i  »i  il<, 
see  the  same  place,  and  also  the  ilearsny  ex. ip- 
tion,  insl,  §  1705.  Au  abttmrt  should  ni.i  l« 
preferred  to  an  ritnul ;  1 89'2,  Converse  e.  Wiail, 
142  III.  132,  136,  31  N.  K.  314  (under  Kiiriit 
Records  Act  of  1887,  abstracts  are  not  prefirnil 
to  eitracta  or  minutes  in  the  sense  ih:ii  ilie 
former  must  first  lie  shown  unavailuble). 

»  1705.  Stillingfieet  v.  I'arker,  6  .Moil  248 
(a  copy  of  the  enrolment  of  a  lease,  riMpiireil  tu 
lie  enrolled,  preferred  to  a  copy  in  an  am  iint 
book  of  leases);  1849,  S<'liley"p.  I.yon,  6  tia. 
5.'J0,  539  |newspa|>er  publisher's  sworn  lopv  of 
his  files,  preferred  to  copy  bv  aimthcr  persmil ; 
N.  Y.  C.  C.  I'.  1877,  §  9.31  (examined  io|.>  uf 
foreign  cor|)orati<m's  books  preferred ;  details 
of  verification  by  witness,  specified ). 

For  the  question  wliether  the  rftiinlt  of  a 
ihrrilfn  ilrnl  are  admissible  iusteail  of  a  copy  of 
the  judgment  recited,  see  ;»«(,  §  1664. 

For  the  question  whether  a  iirinlfd  nJiime  of 
UalHin  is  receivable  instead  of  a  certified  copy 
of  the  statute,  see  imnt,  jj  1684. 

For  the  question  whether  Irttfrs  of  mlmmt- 
tralioH  or  Ifltem  teitnmeHlnrij  are  prefern'd  to  a 
copy  of  the  probate  record,  see  anir,  §  12')H 

The  preference  as  between  rlrri-'s  dwhi- 
fntrita  or  mimilfs  and  other  evidence  ''f  a 
judicial  record  invulvea,  not  a  rule  of  evidence, 
■> 
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§  1274.   Dl.crtinIn.tlon.  .g.ia.t  •  Copy  of  •  Copy  (1)  in  o.„„.,      tj 

phrase  "copy  of  a  copy-  has  long  been  ns.a^  JIu    tlluT^^,  s2l 
8ort  of  disparagement     This  ha.s  in  some  quarters  civen  rise  To    h!  T 
notion  that  a  copy  of  a  copy  (.„  "  „.ediate  copy."  aTif  Zy  better  b^er'T 
m  contra.,t  to  an  immediate  copy)  is  in  itself^'.'.d  alwa7a^n~ 
of  proof  of  contents."     This   notion,  indeed,  finds  some  couZXe T  a 

than  ti,at  a  mediate  copy  was  inferior  to  an  im n.ediate  one  •  ^ 

copy  cannot  be  the  be  t  ev  1  ■  ce      or  te  ZZ  "^  "'«"""«  "'!''"'».  ""'d  "  =opy  of  , 
truth,  .so  nmch  the  weaker  n.u»tti>e  evidence  bt"  "^    ""  ''°'°  ''"''  ^"'  °"«""" 

Certainly  there  is  in  the  nature  of  a  mediate  copy  nothing  that  mak..,  .> 

Tt.::  t:t  •:•  the?" '''''  ^ '  '^-'"•''^  "'^^  ^'^'-  B':d%hrinr  pTp 

uttemnce  '''"  ''  emphasized  in  Mr.  Justice  Story's  classical 

to  ib  true  genw.     The  rule  P^Hv  a^D  es  to  l!      h  ^  T   "^  ""derstood  and  lin.ited 

the  original  bein,  still  i..  Jsj::::i7/::^,^,:r,Z'ix^J^  «*st'  foT'tr  t- 

a  second  remove  from  the  original-  or  where  it  U  »  -.Z„  ™mpar«J  with  it,  for  then  it  la 
being  still  in  existence  by  law  deemed  Th.^h  «viH  ^'  .f  '°^?  °^  "  '"'"''''•  "'"  '""''^ 
a. second  remove  f^m  the  eco?  B^tTt  Sutte  /h"^  "  '"  "'''^  ""''  ^"^  """'  "''o  '»  » 
to  .ases  of  wcondary  evidence  where  thlorirnf  f '^«'-""" /l"^''"''"  « hether  it  applie. 
denied  as  high  e^Ti.JZZX:^^!^^^^^^^  --1  "^  it  is  not  in  law 

proof  in  existence.     On  these  iioinU  wl^i^^    '"'*™.'''«  ^°Py  "^  »  opy  is  the  highest 

n,e.,t  the  ca.e  of  .  n,::tXTj;y':ZZZ^  ^^tTiJ'th  "  '""  'r'^""'- 
copv  verified  as  a  true  conv  of  the  nrif^I  1  ri    •       „.'  ''"*  ''  "  ^^e  case  of  a  second 

being  made  by  himseTf  3  ^Imjl^a  S  ^t^Te'S^air  "'  ",„T£T  ''^  '"T 
swears  that  both  are  true  conies  of  thnnri,n„.i!l,rj  ■.'.■  "*"'•  ""erefore,  he 

«eord.in.stifn„=e::rd''i^i;^-r,-t^^^^^^^^ 

§  1275.    8.a.:  (2)  Speclflo    R„l..   of   Pref.renc.   ..   to    Copy   of   Con, 

")  In  ascertaining  wliether  there  are  any  specific  rules  ot  pSrente  p^ 

.M,  !■«,  Iconcr's  Triaf  5  How.  St.  Tr.  323.  349 
351.,  cited  m  the  next  section.  ' 


J  n  i*2?'  Al'leraon,  B.,  in  Everlneham  v.  Konn- 
fi?nitto^;:2i'*°>  «38  ("There%uuld  liTo 
unit  to  the  reception  of  secondBry  evidence  if 
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erly  applicable  to  the  detriment  of  a  mediate  copy,  we  must  first  distinguish 
those  situations  in  which  a  mediate  copy  would  be  excluded  or  admitted 
upon  tjuiependent  principles. 

(a»)  On  the  one  hand,  assuming  proof  by  a  copy  of  a  copy  to  be  legitimate 
the  very  notion  implies  that  the  intermediate  document  was  a  correct  copy- 
and  until  the  ayrrcctness  of  the  intermediate  document  is  shown,  there  is  noth- 
ing to  verify  the  second  copy  as  being  correct,  for  it  is  based  on  the  anony- 
mous hearsay  of  the  person  who  made  the  first  document,  purporting  to  he 
but  not  shown  to  be  really  a  copy  of  the  original.  Without  such  tostiiun.n 
by  some  one  to  the  correctness  of  the  intermediate  document  as  a  copy  the 
copy  of  it  (on  the  principle  of  §  1278,  post)  is  plainly  inadmissible." 

(a»)  On  the  other  hand,  a  copy  which  happens  to  have  been  first  tran- 
scribed from  an  intermediate  copy  can  be  made  itself  an  immediate  copy 
by  comparing  and  venfyiug  it  directly  from  the  original.'  Moreover,  a  medi- 
ate copy  used  as  a  memorandum,  by  one  knowing  the  original,  to  refresh 
recolleetton  of  the  original  (_ante,  §  7G0)  and  not  offered  as  a  copy,  is  not 
offered  as  a  copy  of  a  copy,  and  is  therefore  avaUable,  wherever  (ante 
8  lL'68)  recollection-testimony  is  proper.'  ' 

(6)  It  then  remains  to  ascertain  what  definite  rules  of  preference  apply 
against  a  mediate  copy  as  such,  i.  e.  assuming  that  it  is  proved  to  be  what  it 
purports  to  be.  These  legitimate  rules  of  preference  are  based  upon  the 
general  notion  that,  where  the  original  is  still  accessible  (though  not  pro- 
ducible.  under  §  1218.  ante)  for  the  purpose  of  obtaining  an  immediate  c.my 
there  an  immediate  copy  may  fairly  be  required  to  be  obtained  and  offered." ' 
(i')  In  the  first  place,  if  the  original  is  an  existing  public  record  and  the 
immediate  copy  not,  a  mediate  copy  from  the  latter  (it  seems  well  settled) 
should  be  excluded ;  since  the  original  is  still  accessible  for  obtaining  an 
immediate  copy.*  ° 


*  1814,  Teed  i>.  Martin,  4  Camp.  90  (to  prove 
an  affidavit  of  ship-ownerahip,  an  official  olerk 
who  had  made  an  entry  from  a  certificate  of 
rejfistry  maile  by  anothe'r  clerk  who  alone  had 
seen  the  affidavit,  not  admitted):  1884,  Dver  » 
Huddon.  65  Cal.  372,  4  I'ac.  23S  (stenographer's 
eopv  of  certlfiei!  copy  read  in  evidence  at  former 
trial,  original  document  being  lost,  excluded; 
bnt  here  the  stenographer  wag  not  called  to 
verify  it,  nor  the  reader  of  the  certified  copy)  • 
1898,  Crane  Co.  v.  Tiemey,  178  HI.  79,  51 
N.  E.  715  (copy  of  a  record  whicli  was  a  copy 
of  a  copy  of  a  document  not  proved,  excluded) ; 
1875.  Fowler  v.  Hoffman,  31  Mich.  215  (copv  of 
a  cony,  the  latter  not  shown  to  be  correct,'  in- 
admissible ;  unless  the  former  can  be  verified 
from  recollection  as  correct);  1882,  People  b 
McKiuney.  49  id.  334,  13  N.  W.  619  (copv  by 
one  stenographer  of  another's  notes  without 
subsequent  comparison  of  copv  and  original, 
excluded,  the  notes  being  lengthy  and  coverinir 
over  lOO  pa^es).  * 

•  1859,  (jregory  v.  McPherson,  13  Cal.  K3, 
574  (copy  of  a  copy,  compared  anew  with  the 
original,  received);  1835,  Winn  b.  Patterson  9 


Pet.  663,  677  (copy  of  a  record-copy  of  an  orig- 
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inal,  both  apparently  being  made  and  verified 
by  R.,  receivable). 

»  1843,  DunUp  v.  Berry,  5  111.  326,  .13I  (copv 
of  a  copy  may  be  used  to  refresh  memory  as  to 
the  original);  1875.  Fowler  r.  Hoffman,  31 
Mich.  215,  supra,  note  1. 

r  M„'?*\'  ■*"''"■'  *'''°-  "«  ("K  the  original 
IwillJ  be  bnrnt  or  lost,  etc.,  a  copy  of  their  [/'  c 
Eccle.«iastie8l  Court's]  registry  hath  been  often 
given  in  evidence ;  but  acopy  of  a  copy  cannot ")  ■ 
1862,  .Sternberg  v.  Callanan,  14  la.  2'51  (copv  of 
copy  of  declaration ;  excluded  on  the  facts)  • 
1897,  Dmmm  u.  Cessnnn,  58  Kan.  331.  49  I'ao 
78  (copy  of  judicial  records  should  be  of  the  oHl'- 
inals,  not  of  the  transcript) ;  1869,  GoiMlricli  r. 
Weston,  102  Mass  362  (Wells,  J.:  "  Whenever 
a  copy  of  a  record  or  document  is  itself  made 
origiiiiil  or  primary  evidence,  the  rule  is  dear 
and  well  settled  that  it  must  be  a  copv  inade 
directly  from  or  compared  with  the  orijrinal; 
...  so  long  as  another  may  be  obtained  frmii 
the  same  source,  no  ground  can  be  laid  fur  re- 
sorting to  evidence  of  an  inferior  or  aecoiularv 
character");  1884,  Lund  v.  Rice.  9  Minn.  230 
(record  of  a  copy  of  recorded  deed.  inadmi.wil>le 
apart  from  statute);  1831,  Lincoln  r.  BatteUe, 
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still  as  feasible  to  obuin  an  i„  Zdi2  ^  ''""'"  *I'l''-^    f'""  «'  i« 

^^^ou,k  here  tl^ere  is  found  Z7rS:l  of  7JZ'  '''^-  "'^'T^  "■^°'^' 
rule.*  Where  the  oridual  is  out  of  Ik!  "^^""^'""^  7""""  ""J  statutory 
well  be  relaxed.'         ^  ^  ^  ''''  Jurisdiction,  the  requirement  may 

(,)  Such  are  the  legitimate  and  easily  defen.ied  rules  of  prefer«„cp    Ti 

....  _..  .r^ui;i3TSn:;:er  ::^4  ^i^::^is :: 


6  W  emi.  47S,  484  (copy  of  n  cfrrifled  copy  of  a 
ure.Ki,   .lecreo,   exclu.leJ);    1881,   GodJird    ' 
■arker,  10  Or    102.  106  (certified  tupy  of  cer- 
,ti,,l  v,.py  of  official   map,  exclu.lell) ;    1890 
/■«•*■.'„'.'■,  ^'!!,  '?""''•  "  ''■"•   650.   .,5S,    14 
h  W    270  (eertifled  copy  of  deed-record,  oriKiual 
Iwri^'  l.«t,  preferred  to  examined  copy  of  .er- 
til.c.,!  copy):  1843,  Carpeiiter  i-.  Sawver,  17  Vt 
il,  124  ("a  copy  of  a  certified  copy  'of  a  record 
111  uot  eyideiice  '*).  "  retora 

»  I"  this  class  of  cases  the  commonest  instance 
of  statutory  change  is  tlie  allowance  of  the  use  of 
copicj.  from  the  re-record,  in  another  comity,  of 
a  judicial  record  or  the  like:  Anz  Key  St 
m:  i  lf(:8  (certified  copies  of  records  of  new 
county   traiiscrilK.d    from    records  of    orS 

IT'lVi;  "««'««'"/•=  '}■'''■■■■  !851.  State  i-.t^rov^ 
i    ;V'''n"  '•   o  <J"»t'ces  1iidBmeBt-traii»<rii.t 
fil.'.l  ,11  Circuit  Coart;  clerk's  copy  of  tlii,  surti- 
cKiit):  Co/o.  Aiinot.  Stats.  1891,  §457  (certified 
c»[,.e»  of  records  transcril«d  on  formation  of 
now  countj,  admlssihio) ;  ///...  1873,  Miller" 
Go,.,l«in,  70  III    659  (transcript  of  official  copy' 
'i""?!";-'  l«'Sn»lative  minutes,  n.lmitted) ;  /«j, .. 
IN./.,  .Nei.«on  r.  Blakey,  54  Ind.  29,  35  (articles 
"f  i..cor,K)ration  filed  with  county  recorder,  cer 
tifl..d  cpy  ol  this  record  filed  with  Secretary  of 
Ma  e:  certified  copy  from  the  Secretary's  ortiee 
exdiuled   as  a  copy  of  a  copy  of  a  cooy  not 
au.h,,n,c,l    l,y   the   .Utute)  Tla.    cj:i7\i^' 
5  4»..I9  (documents  in  office  of  U.  S,  suryevor- 

,™vr?  •>H«^1^"'*'"l?''<*  copies,  proyable  l.v 
"PM;  1862,  Nilw  »..  Spragne,  13  Ul.  m.  202 
(a  foreisu  certificate  of  marriage  mns  Iw 
pmye.l  l,y  direct  copy,  and  not  by  a  Mpy  of  till 

4  I  il.l.  406  (copy  of  a  book  of  record  Itself 
c«nt,«,„„g  copies  of  Virginia  patents,  admitted 
ander  a  statute  admitting  co'pies  of  -reS 
and  other  papers  •■  of  the  register's  office)  -1816 
lZ71  '■  ^'"7-  "'  *^  (Maryland  wi  I,  p^ 
hated  there,  and  recorded  by  copy  in  this  Stite  • 
lopypf  record  admitted) ;  I817ri^gen.uBar: 

?{•'••  -"^  *"',""'">'  '8'8-  SpurrlvTHmhIe 
I  A,  k.  Marsh,  278,  279  (copy  of  Dower  nf 
attorney,  certified   by'   Virginif'notar^T  ,1 

';«rt  •  I  "''"•  "f  »,r~'"<'ed  by  local  deA  7t 

""«:  a  copy  of  this,  excluded);    /.a  .-  1831 

Lum  r.  helso,  2  La.  64,  67  (copy  of  reronl  of 

of    «''r(\  .*";■'•  *  '•"   ^"-  "»  (''"■'W-ript 
01  low,  r  Courts  transcript  of  Supreme  Court's 

ora.rofreycrsal.reciyed)';  1857,  ^ZliuZ^l 
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of  recorde.1  copi;,  «.eiycd\!;\  ,e7«'ct)'.  ^'X? 

Henderson,  J.,  diss.);  A'.  C  Code  iks'i  i  .oJ 
(certified  copy  of  udgment  r^c  ,r,t'i  *  '^ff 
county  r  Jr,admaie)Tk  s  '  ^798  p'l' 
L.  Dig,  Court  Kec.  3  (exemplifi,a,io  „  ofl'l  ila 
County  Court  reconls  of  roads  c  mie    fr  .L      • 

Frii"^2"^o'r'r"'^>.--  St  .S'p.'i"^  zt 
^^.^«c^^^ir-^K:^3 

certain  cases;  ?•„.  Key.  Ciy  Stits  «q^ 
§§2319  2320  (..ertified  copies  of  tmJihed 
record,  for  new  counties,  admissible)  ils/ssl- 

M'llhaney.  4  .M„„f.  3/0,  3^2  (l!*-  ofTrZ^ 

1900  Com.  f.  Corkery,  17.i  »iass.  460,  .56  N  E 
ai  (corporation  cmimisaiouer's  cert  fied  cony 
of  a  copy  filed  with  him  of  foreign  artlljs^i 
ucorporation.  admitted) ;  1868.  CorbeHr  Nmt 
18  Oratt.  624  633,  637  (certified  copv  "'a  w  11 
and  probate  from  a  court  in  1).  C'  where  i 
had  Un  probated  from  an  authenVicared  "py 
irom  court  of  original  nm(<af/>  '-»'^c,i  lopy 
«.co„d  pi^bate  beii^Ttlt  rt^fstl  cT'^T,  ^ther 
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a  mediate  copy  may  well  be  used  as  freely  as  an  immediate  copy,  becaus;< 
otheruise  the  unfair  burden  (similar  to  that  spoken  of  ante,  §  1268)  wouM 
be  imposed  on  the  proponent  of  searching  for  possible  immediate  copies  and 
of  proving  them  unobtainable.  Any  rule  requiring  in  such  a  case  the  imniudi- 
ate  copy  to  be  accounted  for  must  proceed  on  the  radical  principle  that  a 
mediate  copy  is  so  inferior  to  an  immediate  copy  that  the  latter  must  al\va\\s 
be  used  if  any  one  pre-existing  specimen  can  by  possibility  be  found.  It  is 
one  thing  to  require  (as  in  par.  b)  that,  where  new  direct  copies  can  It; 
obtained  ad  libitum,  such  a  copy  shall  be  procured  at  a  definite  office ;  but  it 
is  taking  a  much  further  step  to  say  that,  though  no  new  ones  can  now  Le 
created,  yet  search  must  be  made  in  uuspecitied  places  for  any  that  may 
have  been  previously  taken  and  may  still  exist.  To  such  an  extent  vry 
few  Courts  are  willing  to  go.  Four  varieties  of  this  situation  may  be  dis- 
tinguished : 

(c')  Where  the  original  and  the  Jirst  copy  are  both  lost  or  destroyed,  it  is 
clear  that  the  mediate  copy  should  be  admitted ;  and  this  seems  not  to  have 
been  disputed.' 

(c*)  Where  the  original  is  lost  or  destroyed,  and  the  first  copy  is  not  pro- 
ducible because  it  is  an  official  record,  practically  the  same  situation  as  the 
preceding  '\?  [■•  "ented,  since  neither  original  nor  first  copy  is  producible.  It 
is  generally  .  >r'  3ded  that  the  mediate  copy  may  be  used ;  and  the  statutes 
which  authorize  the  official  copying  of  torn  or  illegible  records  provide  usu- 
ally for  admitting  copies  of  these  copies.* 

(c')  Where  the  original  is  a  deed  lawfully  recorded  and  therefore  need  not 
be  produced  (ante,  §§  1224,  1225),  the  fird  copy  being  the  official  record  aud 
thus  also  not  producible,  practically  the  same  situation  is  again  preseutt^d, 


'  1873,  Cornett  ».  Williams,  ao  Wall.  i26, 
245  (copy  of  a  certified  copy  of  a  judj^meut, 
both  ori);iiial  and  certified  copy  being  destroyed, 
admitted). 

*  Ad<l  also  the  statntea  cited  infra,  note  12: 
le.M,  Kaulconer's  Trif-l,  S  How.  St.  Tr.  32!J, 
349,  3.^6  (a  deposition  being  lost,  but  bein|; 
recorded  in  Hai)erda»her'8  Hall,  "  the  proper 
court  where  it  oiiijht  to  remain,"  an  examin<Ml 
copy  of  tlie  rei'uril.  aud  another  copy  in  the 
House  journals,  were  used,  though  objected  to 
u  "  but  a  transcript  of  a  transcript,  a  copy  of  a 
copy");  Ariz.  Uev.  St.  1887,  §  2556  (certified 
copies  of  transcribed  defaced  records,  admissi- 
ble);  III.  Key.  St.  1874.  c.  124.  §  11  (certified 
copies  of  copies  of  lost  enrolled  laws  iu  office  u{ 
Secretary  of  State,  admi.'*<ihle) ;  Ind.  Rev.  St. 
1897,  §S' 1 255-1 294  (copy  of  copy  of  lost  records 
restored,  ailmissilile) ;  §  134.t  (re-reconied  muti- 
lated, etc ,  records  of  Supreme  Court,  provable 
by  clerk's  certifiud  copv  under  court  senl) ;  Ky. 
Stats.  1899,  $§  I6.'l2'-lt;34  (tninscription  of 
torn,  etc.,  reconls,  e(iiiiv.ilent  to  originnl) ;  Md. 
Pub.  (i.  I,.  .Art.  .35,  §  51  (Inml-iittice  commis- 
sioner's certifioii  copy  nntier  seal  of  an  extract 
from  a  dectl  transmitted  by  court  clerk,  adniis- 
sible  if  ileeil  and  record  are  lost  or  destroyed) ; 
Mass.  Pub.  St.  c.  37,  §!i  8,  II  (certified  copies  of 
certified  copies  of  worn,  etc.,  records,  lawfully 


ordered  and  filed,  admissible) :  Mo.  Rev.  8t. 
1899.  §  9109  I  re-recording  of  reconis  torn.  Mi-  ; 
certified  copies  admissible) ;  N.  J.  fien.  St.  18'.Mi, 
Conveyances,  §  181  (mutilated,  torn,  etc.,  rienrls 
mav  lie  proveil  bv  re-record  or  certitii-il  copv 
thereof):  N.  C.  Code  1883,  §  3862  (.ertiliij 
copies  of  old  records,  eic,  trauscribeil.  u<lnii»- 
sil)le);  Oh.  Kev.  St.  1898,  §§  9ut>,  907,  WVi 
(copy  of  copies  of  old  records  re-copied,  iuliiiis- 
slble) ;  Pa.  St.  1833.  P.  &  U  Dig.  Kvid.  34  (cer- 
tified copies  of  official  copies  of  defaceil  aucifut 
oHicial  papers  in  sarvevor-general's  office,  receiv- 
able); St.  1844,  P.  &' L.  Dig.  Kvid.  15  (n .pies 
by  register  of  probate  of  entries  from  certain 
Orphans'  Court  papers,  receivalde  •  in  the 
event  of  the  loss  or  destruction  "  of  such  piijHrs) ; 
Vt.  St.  1894,  §  3007  (certified  transcript  i.l  tcmn 
records,  to  be  used  as  originals  if  the  "ri^'iiian 
are  lost  or  destroyed);  W.  Va.  t'ode  1891, 
§5  9-15  (provision  niaile  for  eipmi  elTcit  to  be 
given  to  records  repr<Kluced  from  pricir  I'st  or 
destroyed  reconls) ;  St.  I872-.1,  c.  164  (proceed- 
ings of  commissioners  to  establi.^h  cciiitciii.^  of 
burnt  records,  usable  when  "no  higlur  or  Utter 
evidence  can  he  had") ;  St.  189.5,  c.  l.'i  (cciuity 
clerk's  certified  copy  of  re-recorded  copy  cif  |ci.<t 
or  destroyed  record,  admissible)  ;  Wis  Stati. 
189^,  §§'661(1-6610  (certificci  copies  of  re- 
recorded lost  records,  admissible). 
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except  that  here  it  is  still  possible  to  copy  directlv  from  fJ,o  „w  •    i  •.  • 
roiild  be  discovered  by  search     Bat  H,«  m  •    1,^  ''*""  *ne  original  if  it 
for  recording  is  generally  mde«t!i  toL^f    of  such  statutory  provision 
for  the  pur^se  of  obta  ni^g  cols      th    „  I  "     '^'/'^  "^  '^'  '^^°^^ 

being  I  topical  one.  Z::'whaTe  ".trthrrule  IT'"'  '''' 
from  the  production  of  the  original  deed  (aT  T^o^l^  ""to  exempting 
ever  a  copy  is  receivable  at  all  _  i7  eithl  frl  ^■'  "«^"»»"^'«««.  *''«"- 
the  original -.it  may  be  a  cojiy  fr^m  t^^e  offi  a  "^n  m'  T""''"«  '"' 
it  IS  a  mediate  copy  not  being 'rLgni.ed  ast^rfr!  fo'r  ^^te  ''" 

record*  of  deeds  ,luly  recorded  HJin  2.'t  "f  LV  ''''T  '"  ':"""•  "'«  ""«»"'' 
.ible  in  evidence  upon  the  ground  s^S  Ty,"  70^'^*  Tt":;"''  ""  •'  •"  ,"'""- 
nuMit  of  a  public  nature  would  be  evidence  if  orcHl,  «H        •  ■  ""  "''S'""'  '^"=»- 

i.  admissible  i„  evidence;  for  a.  al   ^sonsC  \'?'".t'''''" '*''°"' "^  "'''''■"f 

.n,.„ts  of  a  public  nature  affor"  thevmk/ht  ,h  ^  ^  *"  *'".''  '"'^"'"=''  *''''•'>  «'-'«"- 
different  pla!,es  at  the  san.e  "tae."    ^       *"  '  """"*'"*  '"'  '"^l"''-'-''*  "-  ^  «»"Wted  at 

1848,  A>/»onv.  «u//,>?r,  2  Cush.  494  400  •  "Wh.n  fk    i,     u     *   u 
evidence,  a  certified  copy  is  enfit  ed  t^  have  thl  «"*'''  "V*"*  '•*S*-'''*"'ould  be 

ground  to  apprehend  any  misUke  fr„^  »h».  """!  ^*^^'=''   *'""«  '«'"'«  '^^X  ""le 

Jublic  incornience  ^IIL To  a  reTuTt  rol'^h:w:.rthe"rr7'"*'r  "'  ''"  ^-' 
tlieir  projKsr  custody  and  place  of  securUy."  *  °^  "'""'^  '■*'°''^«<1  ^<»" 

This  is  universally  conceded  where  tbp  firaf  „«»,„  •         .  ■     ,  . 

re,i.ter  (as  with'deeds  of  la:l;Tsua,  y  t  T  :rri"a  J  ^T 

statutes  of  registration  (...  §  1225).    'Ae  only  ar^S   Ce  ^m^ 

that  of  a  copy  required  to  be  JiUd  but  not  recorded  in  a  book  «    j    J  °    ! 

mora  in  general  {e.g.  in  another  countv)  is  receivnhle  •  n  <.r,,i  *i  •       •     •  . 


•  3  .Salk.  154. 

"  1694,  Smart  v.  Williams,  Oomh.  247  fa 
copy  of  a  will  m-ordcd  at  the  I'rerogative 
Office,  opposed  "  because  it  is  but  a  copy  of  a 
copv;  but  the  Court  allowed  it.  for  the  entry 
in  the  ecclesiastical  books  is  the  original  quc'd 
«(«■.•  otherwise  to  make  a  title  to  lands  hv 
deviM    ;    on  the  latter  point,  see   the  reason 

?«"-';  ^T.*'  "*-;  *•"«'»  "•  "«"•  --^Ma. 

58;  (certiaed  copy  of  record  of  officiHl  Is.nd,  re- 
quire, to  l«  fltaf  bnt  lot  to  be  recorded  ex^ 
chuieil);  18  S,  Vance  r.  .rohlherg,  so  Cal  3« 
349  (certified  copy  of  officially  fileS  copy  of  arti: 

i«''-V«i««"<'j''*''"".-,.'^"''''»'''«':  ^'af'''.  (^  P. 
is-i,  §  1855  (for  public  or  recorded  documents 
•  copy of  the  reconi  suffices;  for  d.^umeiits  lost 
or  »  ..ppoueiit  s  po.ses»ion,  "  either  a  copy  or 
oral  evuleiice  ") ;  1873,  Toledo  W.  &  \V   |  "  Co 

con^'flT^H^h  'I'  '"•  3«'  (corporate  ar.iclesi 
cop>  filed  by  law;  copy  „f  this  official  reconi 
».l..ntte,l  as  copy  of  /uplieate  original);  sTJ' 
a«.r|l  ;•  May,  67  Ind  S61.  566  (^rtifle,  co  .V 
of  iH  rial  record  of  soldier's  discharge,  etc  a<i- 
^it'0.1) ;  1848,  Stetson  f.  Oulliyer.  a'CushUw 
^  K'tV""  '"i'™':  '869.  Goodrich  e.  We, 
t"".  102  Mas..  362  (mud.);    1876.  Willamette 
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F.  C.  &  L.  Co.  V.  Gordon,  6  Or.  175,  177  semUe 
.rir  .  ™™.':^*''  document,  admissible) ;  l9oo 
Ilinijird  V.  Euders.  196  Pa.  587,  46  Atl  839 
(certihed  copy  of  a  reconi-copy.  r^imireil  to  be 
filed,  of  a  deed,  admissible).  t'ompireUe  'Us 
Vt  i^i'V"''T"  "'■"•'•'"•"ted  '"P™.  u„te  6 
JS.J!h  ^^'■■f^.'^  30'  8  29  (certified  copies  of 
reconled  certified  cony  „f  deed  of  lands  in  di? 
fereut  counties,  admissible);  1890,  Collins  v 
^  alieau.  79  la.  626,  629,  43  N.  W.  284.  44  Nw" 
904  (re  record  in  another  county;  re-record  ml' 

sr';i2""L?Tp.^.-  '««"•  «8  «'••" '««»; 

,  ■  9004.  9031  (certain  rerecorded  deeds 
P'"™''''',''^ '•*■"'««''  "'Py^'  M"-  Key.  St.  1899,' 

h.^eJ  *i  r  *ff '.'"«  '"'"'  '"«■«"»'"  county  o; 
ill  new  sulKliyi.led  countv);  1880,  Cri«pen  r 
llaunayan,  72  Mo.  548,  556  (re-recnled  deed 
provable  under  statute  by  certified  copy) 

>o  attempt  is  made  to  collect  all  smh  stat- 
utes  here,  tecnuse  they  are  too  numerous  tot 
set  forth  accurately,  and  because  the,  almo* 
always  expressly  make  copies  admissible.  It 
may  be  noted  that  the  statutes  cited  under  (/,' 
•wp>a.  providing  for  trauscriM  nublic  nnr,h  in 


ll 


I  ; 
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whose  original  records  are  destroi/ed,  i.  e,  without  requiring  the  copy  to  It- 
taken  from  the  original  conveyance  though  in  existence."  The  use  of  nn 
abstract  from  such  a  record,  however,  involves  the  principle  of  Conipletuuuss, 
and  may  be  better  considered  under  that  head  (pnsl,  §§  2105,  2107). 

((*)  Tlie  fourth  variety  of  situation  occurs  where  the  origiiml  is  lo*t  or 
destroyeil  and  the  first  copy  is  not  an  oHicial  record  and  is  not  shown  to  \v 
lost  or  otherwise  af<;oHtt<«rf /or.  This  presents  the  only  situation  in  whidi 
a  supposed  strict  rule  of  preference  can  prnctically  make  any  difference  v> 
the  profjonent's  di.sadvautage.  In  the  preceding  cases  there  is  virtually  n 
general  agreement  that  the  mediate  copy  can  be  used  because  the  immediate 
copy  cannot  be  had ;  and  the  question  here  is  really.  Must  it  be  shown  that 
an  immediate  copy  cannot  be  had?  Is  the  mediate  copy  receivable  without 
such  a  showing  ?  The  objection  to  such  a  rule,  as  already  noted  (miti, 
§  1275),  is  the  excessive  burden  of  .search  and  proof  placed  on  the  proponent, 
—  a  burden  disproportionate  to  the  small  risk  of  error  involved  in  the  use 
of  a  mediate  copy.  As  regards  the  state  of  the  law,  it  is  just  here  that  the 
place  of  really  debatable  and  still  unsettled  doctrine  is  found.  It  has  already 
been  seen  (in  paragraph  a,  above)  that  there  is  no  support  for  the  i\- 
treme  notion  that  a  copy  of  a  copy  is  absolutely  inadmissible ;  it  has  also 
been  seen,  on  the  other  hand  (in  paragraph  h,  above)  that  a  copy  of  a  cn],y 
is  generally  conceded  not  to  be  receivable  so  long  as  the  original  is  acces- 
sible for  direct  copying,  and  also  (in  paragraphs  c,  c^,  c*,  c',  above)  that  liy 
general  concession  a  copy  of  a  copy  is  receivable  when  neither  original  utir 
first  copy  are  to  be  had.  But  none  of  these  concessions  answers  the  present 
inquiry,  namely.  When  the  original  is  not  accessible  for  a  direct  copy  but 
the  intermediate  copy  copied  from  (or  some  other  pre-existing  direct  copy)  is 
by  possibility  available,  must  the  latter  be  produced  or  accounted  for  ?  The 
orthodox  English  doctrine  seems  clearly  to  have  laid  down  such  a  rule ;  '* 
but,  for  the  reasons  above  suggested,  this  unnecessarily  strict  requireuioiit 
has  been  rejected  by  a  majority  of  American  Courts,'*  although  in  view  of 


•*  The  statntes  almnut  always  ejcpreoaly  to 
pruvide ;  the  fullowing  li:<t  in  nut  cuiiiplete,  and 
those  citeil  siiiint  (i')  will  al«)  usually  cover 
thit*  caite  of  deed-records :  Colo.  Aunot.  Stats. 
1891,  §  3752  (ret-onler's  cerfiticd  copy  under 
official  seal  of  re-recorded  (l,.,uments  whose 
original  records  are  de»tp)yed,  a<lmiasililc) ; 
Fla.  .St.  1901,  c.  4930  (certiiHed  copies  of  re- 
recorded instruments  or  copies  of  dee<l«  whose 
records  have  heen  burnt,  admissilile) ;  111.  Key. 
St.  1874,  c.  116,  §§  6-8,  11.  a*  (certified  copies 
of  conveyances,  etc.,  or  certified  copies  thereof, 
rc-recorifed  to  supply  the  loss  of  original  rei'onis, 
■diiiissihle) ;  .Mo  Kev.  St.  1899,  §  929  (re- 
recorded conveyances  where  records  have  l)een 
destroyed  by  fire,  admissible);  Okl.  St.  189.5,  c. 
42  (provisions  for  recording,  as  e(|uivaleiit  to 
the  original,  copies  of  loat  records  of  deeds  and 
other  instruments). 

"  1767,  Tillard  ».  Shebbeare,  2  Wils.  ,386 
(copy  of  a  Bishop's  institution-lsKjk  entry,  copy- 
jug  a  preseDtatiuu ;  the  book  itself  called  fur ; 


"th  I  tnie  point  is.  Might  not  the  pl.-iintifF  h.'we 
prodnceii  better  evidence!");  1816,  l,ieliin;m 
V.  I'ouley,  1  Stark.  167  (letter;  copy  of  a  mpy 
left  at  home,  excluded) ;  1838,  Kveringhain  r. 
Itoundell,  2  Moo.  &  Kob.  1,38,  Aldersoii.  B. 
(writ ;  I'opy  of  a  copy  left  at  home  by  tlic  wit- 
ness, excliideil);  1849,  Schley  v.  Lyon,  r,  (ia. 
MO,  538  (witness  copied  from  newspajxr  lilr, 
then  copied  the  copy;  excluded,  even  thuu^h 
files  were  unavailable);  1899,  State  r.  ('■Inn, 
108  la.  208,  78  N.  W.  857  (copy  of  coi'.v  "f 
policy,  excluded,  the  first  copy  not  beintr  slnuvn 
unavailable);  1783,  Morris  v.  Vanderen,  I  D.ill. 
64,  65  (copy  of  a  certificate  of  a  siirvt'v, 
excluded). 

"  1871,  Cameron  r.  Peck,  37  Conn.  :fi.1 
(admitting  a  copy  of  a  press-cojiv  of  n  lettci  i ; 
1860,  VVomack  ».' White.  30  Ga.  6'.I6,  7(H>  (c.py 
of  sale-advertisement,  admitteil ;  niw-^iKicer 
itself  not  required);  1869,  Goodrich  r.  Wistun, 
102  Mass.  362  (lost  letter ;  the  copy  of  a  letter- 
press copy,  the  latter  not  accouuted  for,  was 
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the  numerous  discriminations  above  noted,  it  can  hardlv  ' ..  .nM  fi,„* 
clear  and  settled  doctrine  exisU  except  in  a  fLTurisdLtLs       '  ''"'  ""' 

2.   Ral..  ••  to  Qu.lllio.aoa.  of  Wlta.M  to  Copy 

Ante  1728,  Chief  Baron  <7i7iert,  Evidence  08  •  "A  pnn.  o/  ♦i,    j    j 
«  wif  .ew  that  compared  it  with  the  oriZal    for  fhe^f  U  „         "^  T""  **  P™''*'^  ''^ 
copy,  or  that  it  hath  any  reUtion  to  h^S  inlemh  re  be  Z^H^V''*"  '""!  °'  "'" 
parison  with  the  original."  somebody  to  prove  iu  coni- 

A  copy  in  short,  is  merely  one  mode  (ante,  §  799)  of  presentinir  th^  t^.f 
n.o„y  of  a  witness     The  witness.  the;efor;'m„s!  1"^^:^-    nd  U  us 

§  1278.    Wlta...  to  Copy  m«.t  h.v.  P.r.on.1  Knowledge  of  Origtol     A 

general  pnncple  for  witness'  qualifications  is  that  he  must  speaklS^^  pe^ 
.u.al  observation  of  the  event  or  thing  to  be  testified  to.  and^hat  therefore 
m  general  a  witness  is  not  qualified  who  bases  his  testim;ny,  not  o„  h  Lo^n 

others  (ante.  §  657).    Upon  this  pnnciple,  then,  a  person  who  proposes  to 

::/7  Ke  Tav  ?ot  d'  '"r"'*'  ""'"  ''  ^°P^  »'  otherwise^  I  : 

..       ,  "^'"•'y  °°t  describe  its  contents  merely  on  the  credit  of  what 

another  has  told  him  it  contains,  even  though  his  informan    purportTto 

Lave  read  it  aloud  in  his  presence.  purports  to 

■  ^''?  I"'!"  °°\''^'^'»y«  «n^°«=ed  by  Courts;  and  no  doubt  there  are  cases 
m  which  the  tnal  Court's  discretion  may  properly  allow  exceptions  Z 
the  general  rule  is  a  proper  one,  and  is  constantly  invoked.'     UpCthe  same 


apceptcd ;     there  are  no  degrees  of  lesal  iIN- 
timtion    in    tins    class  of    evidence")-    |g90 
.Sniitli  V.  Brown,  151   id.  3,38,  340,  24  N    F  3l' 
mvosmccMive  assignments  of  a  ju.lemeit  ;'t'he 
fliNt  being  lost,  tlie  second  was  held  not  prefer- 
able to  a  copy  of  the  first ;  "if  there  are  wveral 
"onrccs  of  inforniation  of  the  same  fact,  it  is 
not  onlinanly  necessary  to  show  that  all  have 
K-'-n  exhausted  Iwfore  secondiry  evidence  can 
Ik..  re*,rted  to") ;  1821,  Robertson  v.  I>vnch   IS 
John.  451,  4.M,  457,  .emhie  (copv  of  i  letter- 
Wk  copy  receivable) ;  1830,  Jwkson  ,•.  Cole 
LVT.  *'•  ■*"?  (™Py  of  a  copy  of  appraiser.^ 
1895.  Howard  V.  Qnnttlebaiim,  46  S.  C.  95  24 
.V  '' • .';'  (»  cpy  from  a  certifleil  copy  of  a  will 
thew.ll  and  the  record  having  been  de.st roved 
by  hre,  admitted) ;    1813,  Dnncan  v.  Blair'    2 
Overt.  213,  214   (the  recorded  entry  of  land 

Tjy  J'll-  *  '"'•y  °^  »  warrant  containing  a 
copy  of  the  entry  and  a  copy  of  an  abstract  of 
the  eiitriPK  was  received). 
1  Iu  the  following  list  the  cases  on  both  sides 
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I  Mod.  94  (the  witness  to  a  copy,  "  Iwine  asked 

U  w  tlf  Jh^„:  •""  "If  *'"'  '*'y  "^^  and  cf.m^™ 
U  with  that  copy,  he  answered  in  the  negatiVe  " 
wherennon  his  testimony  was  disallowed) :  1830 
R.  r.  Maworth.  4  C.  &  P  2.54.  256  (mist  have 

S^ford.  112  Ala.  493.  20  So.  613  (the  witnesi 
mnst  have  seen  the  dm-nmeut) ;  laoi,  LesterT 
Blackwell,  128  Ala.  14.3,  30  So.  663  (te.:timonv 
..^"Z""  """O  hart  heani  a  deed  rea.l.  n.lii,itted)-; 
1853  Hooper  v.  Chism,  13  Ark.  496,501  (one 
who  had  heard  a  bill  of  sale  read,  bv  an  ni'sS 
fled  person;  insnfficient) ;  1878,  Weis  r  Tipr 
nan  91  IU.  27,  30  (a  pe'r;on  who  had  hcarV "; 
read  that  records  were  destroyed,  excludc.l); 
1848,  Hodges  r.  Hotlges,  2  Cush.  460  (one  testi- 

iC/m  I!'i.""'*™*ii'"  "'  "■*  »'K°"'  exdiKled) ; 
1846,  Matthews  v.  Coalter,  9  Mo.  696,  699  701 
(one  who  heard  a  paper  read,  allowed  to  testify 
to  the  reailing  of  contents,  on  the  re»  getlft 
principle) ;  1892,  Rice  v.  Rice,  -  N.  J  Eq  -  25 
Atl.  321  (copy  of  a  letter  dictated,  the  writer 
)9 
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principle,  testimony  to  contents  by  a  foreigner  or  an  illiterate  person  is  ordi. 
narily  inadmissible.!  It  is  upon  this  principle  timt  a  copy  of  a  copy,  ,„ 
already  noted  (ante,  §  1275,  par.  a),  may  be  excluded  where  it  diws  not  n].- 
l)ear  that  the  internit-diate  document  was  really  a  copy* 

§  1279.  Barn*:  BxoapUen  lor  Copy  of  Offloial  Raoorda;  C^oM-Raadliig 
not  ITaoaaaary.  To  the  preceding  rule  there  is  a  classical  and  settled  exre|H 
tion, covering  the  case  of  a  copy  made  of  an  oficial  record.  Here  it  has  ui\ ur 
been  doubted  that,  if  tlio  witness  "cross-read"  with  another  person  (usimlly 
the  record-keeper  or  his  clerk)  — t.e.  held  the  copy  and  followed  it  as  ilm 
other  read  aloud  the  original,  then  followed  the  original  while  the  other  riM.l 
aloud  tlie  copy  — ,  his  testimony  to  the  copy's  correctness  would  be  admis- 
sible ;  although  it  is  obvious  that  his  testimony  is  none  the  less  based  uu 
hearsay.  The  only  objection  here  raised  has  been  that  there  should  at  least 
bo  a  cross-reading,  t.  e.  that  a  single  co-reading,  t.  e.  one  or  the  other  of  tlie 
above  parts  of  the  process,  is  insutficient ;  but  even  this  objection  has  been 
by  long  tradition  and  practice  almost  unanimously  repudiated.' 


not  aeeinj;  the  original  nor  the  dictator  the 
copy  ;  reveiveil,  with  reservation  that  (or  formal 
iliK-umcutii,  eiwential  to  a  claim,  etc.,  croaii-reail- 
ini,  or  the  lilce,  miglit  Iw  reqaireil) ;  1897, 
ScTmliert  I.o<1^  r.  Sclinliert  Vereiu,  56  iil.  7», 
38  Atl.  34"  (printeil  copy  of  the  conatitiitiiin  of 
a  secret  order;  the  State-lodge  secretary  re- 
ceived it  from  the  8upreiiie-lo<lf;e  secretary  ;  the 
former's  testimony  held  sufflcieut) ;  1874,  Sicholi 
V.  Kingdom  Co.,  56  N.  Y.  618  (letter;  even 
tlioiigli  the  letter  is  now  destroyed,  not  iiruvnl>le 
by  one  who  has  not  read  it);  1875,  Kdwards 
».  Noyes,  6»  \.  Y.  126.  $emUe  (same);  I8!i0, 
Kelson  !•  Whitfleld,  »i  X.  C.  46  (a  l(>»t  will 
having  been  sliown  to  he  probated,  itt  contents 
were  proved  hy  others  who  hiwl  lieard  read 
what  purported  to  be  the  -r'^X  or  a  com) ;  IS'J4, 
I'ropst  n.  Mathls,  1 1  ^  id.  jiS.  20  .s.  E.  710  (re- 
jectniir  a  witness  wi  testifled  to  the  contents 
of  a  lost  will  read  o.er  to  him  by  the  dcrk; 
distingnishinff  .Nelson  v.  WliitAelc,  mpni,  be- 
canse  here  the  wiine  witness  was  expected  to 
suffli-e  for  both  the  contents  anil  the  fact  of 
probate);  1827,  Piphen-.  IMee,  17  .S.  &  It.  214, 
221,  2.'i2  (a  copy  by  a  clerk  of  a  deposition,  not 
clearly  shown  to  nave  been  based  on  the  origi- 
nal, receivable,  per  Tod,  J.,  exclnde<l,  per 
Gihson,  C..J..and  Rogers,  j.);  18C9.  Mc(iinniss 
V.  Sawyer,  63  I'a.  266  (lost  document ;  witness 
must  have  seen  and  rend  it);  1870.  Coxe  v. 
Kngland,  65  id.  212,  222  {one  who  sav  a  few 
Words  of  a  letter  which  another  read  aloud,  not 
competent,  because  "  her  knowleil^e  was  hear- 
say "):  Tex.  Rev.  Civ.  Stats.  lS9.i,  §  1905  (lost 
will  may  be  proved  by  one  "  who  has  heard  it 
read");  1871,  Johnsim  i>.  Bolton,  43  Vt.  3ft3, 
304  (testimony  by  an  illiterate  who  heard  an- 
other person  read  a  letter,  excluded). 

On  the  same  principle  it  hns  been  held  that 
a  biitUinHer  may  not  testify  to  the  accuracy  of  a 
report  of  the  «ramm»(i'on  of  an  illiterate  accuxal  : 
1834,  R.  V.  Chappell,  I  .Moo.  &  R.  395  (Denman, 
L.  C.  J.:  "For  if  the  prisoner  signs  his  name, 
thia  implies  that  he  can  read,  and  that  he  has 


iseo 


read  the  examination  and  adopted  it.  Dnt  if 
he  has  not  signed  it,  or  has  only  put  hin  nnirli, 
there  are  no  grounds  to  infer  ttiat  he  i;in  nici 
or  that  he  knows  the  contents,  ami  no  pcrsmi 
can  swear  that  the  examination  has  licin  kt- 
rcitly  read  over  to  him  except  the  pir»nn  wlio 
read  it").  Ainrd:  1834,  ll.  r.  Ri.har.l-,  ih 
396,  n.,  Patteson,  J.  Contra:  1835,  li.  r.  llniie, 
il>.  396,  n.,  I'attesou  and  Vanghau,  .1.1 ,  fur  nt. 
tain  cases. 

•  18ta,  Russell  II.  Brosaeau,  65  Cal.  fid."..  Co;, 

4  I'ac.  643  (testimony  to  contents  of  noti.r  hy 
one  unable  to  read  or  write,  excluilcd) ;  1870, 
Cheek  r.  .lames,  a  Heisk.  170,  172  (a  liov  fruni 

5  to  8  years  old  at  the  time  of  exei;uti"ii  of  a 
bond,  held  not  competent  to  testify  tc  its  ("u. 
tents).  Contra:  1883,  Breen  v.  Rich inlson,  6 
Colo.  605  (a  foreigner,  executing  ariiiln  ..f 
partnership  read  over  to  him.  allowed  to  ii  stifv 
to  the  contents  of  the  destn>ved  origiiialt ;  ls:i', 
Morris  c.  Swaney,  7  Heisk'  .591,  597  (niutepit* 
of  a  lost  will  allowed  to  be  shown  by  illitente 
persons  who  had  heard  it  read  aloud  \n  "\\vt'; 
the  analogy  of  examined  recnr<ls  invokcil,  iu 
which  cross  readin;;  is  n'>t  necessary). 

•  That  a /i«rti/';i  nilmint.'tn  may  siirtice,  tlioiigh 
not  based  on  pcrsimal  ki,  'wlcdgc,  »ee  mitr, 
f§  10.5.3,  I25.V 

What  personal  knowledge  is  required  .is  to 
the  geniiiimesi  of  ihr  original  from  whicli  tlie 
copy  was  taken  is  dealt  with  /»o.«,  §  ai.'is 

For  copies  of  tehitram;  gee  jmtl,  j}  2154. 

'  1808.  Reid  v.  Margison.  1  Camp".  4fi!l  ( WiKxi. 
B. :  "  Had  the  witness  who  was  call.^d  dmre  all 
that  the  defendant  rei|uires.  still  the  other  person 
engaged  in  the  examination  might  hy  possiliility 
have  misreail  the  copy  as  well  as  the  original; 
and  it  wmild  come  to  this,  that  to  prove  a  lopy 
of  a  record  there  must  always  be  two  witiics.«eii, 
the  man  who  read  anil  the  inan  who  exariiiuiil. 
But  this  would  be  a  great  public  incnnveiiiein'e, 
and  there  is  no  rule  of  law  to  recpiire  it"). 
Aeenrii:  1795,  M'Neil  v.  I'erchard,  1  I'.sp  Jfi4 
(writ)  J  1808,  Gyles  v.  Hill,  1  Camp.  471,  uule 
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of  copying— by  blotUr-pnu  or  thn  1iW«  ^f  .^'  <^\ ^''«"'  "  Vr»re»» 
even  though  he  has  not  aft^rwan.Vv'eXTe  co^^  Slg  ^^^^^ 

If  he  has  at  some  tune  con.pared  the  original  an.l  the  allege.l  copy  LTbt' 
another  he  wquahhed  to  verify  the  copy.  If  a  period  has  elapS  ZLel 
la.  mght  of  the  ongmal  and  his  sight  of  the  Tpy.  so  that  hHs  vitrilj 
nothing  more  than  a  recollection-witness  (nnl,    S  iorr,  ,  ^'"""'y 

first  shown  the  alleged  copy  in  conra^dtl'sWeVtrs  rwle^Mtt  'l 
copy  of  the  original  as  he  remember,  it  _.  then  it  is  possible  that  he  lo^W 
be  regarded  as  an  inferior  witness  to  a  copv-witness  in  fh«  .f,L;  ? 

noti'd  ante  S  1  'ifisi\  •  »,..»  .u  ..  l     •        .     *^^  wimess  in  the  strict  sense  (as 

Soubted^    ^         ^'  ^"'  ^'  "  "' ''"'  "  'l""''fi««l  ^'tiiess  has  not  been 

(3)  On  the  same  principle,  a  paper  may  be  shown  a  copy  by  the  united 
testvaonyottwoi^rsons  neither  of  whom  alone  could  testif^to  a  11  the  eh> 
ment.    The  typical  instance  is  that  of  paper  A  shown  by  one  witne  s  to  t 
acopyof  a  certam  paper  B.  another  witness  then  showL  Lner  R  M  h! 
Identical  with  the  absent  original  in  issue »  *  ^  ^  *°  ^ 


(ofBfial  record) ;  1809,  RoU  r.  Dart,  3  Tannt. 
;-  0"<|K'n™t) ;  18.1S,  Kv-on  ,:  Kemp  6  C.  &  V 
.i  (hillof  cmtsji  18.39,  k  V.  llitRhe..  I  Cr.  &  I) 
1.1  (recorl  of  conviivion);  1807,  Lynde  f.  Ju<ld' 
3  lluv  4911;  I85a,  I'i.kanl  r.  B.Jev,  26  N  II 
l.'ii.  IBlt;  IR'IO,  Benrdalev.  Sen.,  in  Hill  r  l'«rlr" 
.n    5  Wend. .,:,.  ,,87  (••(opie;  of",;'^.„'„|7^\- 


,308,  wmWe  (tentiinony  that  a  paper  wan 
•miliar  to  one  in  eviilen.e,  admitted);  18:,'» 
I...n,t.»rd  .•.John«on,76  III.  ;m.  601  (the  oopvi.t 

.0.  proved.  a^ltJ^  iranl^t^hrrrn::     K  M '^"^  "^'L^rf?^' 


the  oriRiniU,  or  ha»  examined  the  ropv  while 
another  person  read  the  original");  1870  Kri™ 
r.  Ne.Ho„,  66  Fa.  25.1,  260  (whether  tZ^r^Z 
Z",Z  ''"^'y-  h^lJ  not  here,  becanae  the 
reader  ,v,„  the  a);ent  of  hoth  partien  ) ;  1872 
Morrii.  f.  Swaney,  7  Hti.k.  591,  597,  nnf/  «  1278' 

n  Vk  a'r^ •■/,'*"•  !!;''""',  '•'""«• '^""e.  5' 
u.  *  h.  2.1,  43  (for  public  ilunmenta) ;  1892, 
Rue  r.  Rue,  _  N.  J   Kq.  -  ,  25  Atl.  ,121,  ^m. 

.yV  ";  '"^.'-  •'^'*  «'""■•■  'fW^.  Crawford 
and  r„nd«iy  I'eerage^  3  H.  L.  C.  .5.14,  .H5 
cr..,».re8.linK  of  an  ancient  docdment  in  Latin: 
tail  n  pder.  and  the  copyist  called,  on  the  faita) 
.lh«t  the  peraonal  knowledce  of  an  o//Jr 
iiW\  l"677        "''■''  "  ""'  "fl"'"^.  «ee/«»', 

41V  'im'o  •''v'"T"  »•  Thornton.  2  Moo.  &  Hoh. 

vm'..-  P  ■  'lli',''  'Ji  Cunninehsm,  87  C«l.  209, 

^10.  2.,  I'.ac  40.1;  Haw.  CiviT  I-aws  1897,  8  1407 

»l.er..any  writing  whataoever.hall  have  hecn 

Z'n  „  •  "!'"•■'"•"  "/  "."y  "'»^'>'''C  or  prei.8  which 

ir..|i„os,ifac„mile  impression  or  copy  of  such 

r,.,,,«    the  copy  office,,  on  proof  oVVinR  ao 

U  ..     «.,thont  any  proof  that  an.h  impression 

«    i.^'i/'"'"'?'^"'  *ith  the  said  oriRinal  ••). 

.1"".  U.  r    Pnrsey,  6  C.  &  K  81    84  (for 

P">v„,^-  uotKTs,  usual  way  ia  "  to  give  a  [aUeged] 
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-"••  \""v  wiiu  rinu   nr*b 

■„'Vi""  TT:''  "V"'" ''">«  after  seeing  the  original  j 
notdecidedl;  1837,  Dana  v.  Keu.Mc,  19  I'iek 
Ili,  116  (a  paper  in  the  handwriting  of  the 

SrrriT.'r"'  "•  ""«■'"»•'  "■'»  paper  te,ti. 
fled  to  be  of  the  same  tenor  as  the  original ;  held 

w?'5«';k '*•'■'•  """*>■  "■  ^^''"">"'"".  '*  S'o 
S8.,  597  (the  witness  need  not  have  the  original 
before  him  if  the  correctness  of  the  copv  is 
otherwise  known  to  him);  1894,  Nostrum  ,;. 
Halliday.  39  Nebr.  828,  ai3,  58  N.  W.  429,  „«wi 
(<opy  of  a  idttt  not  made  bv  witness  nor  com- 

^f-n^'/VT?"'- "'''"''«'";  '»-'2.  Smith  r. 
Axicll,  1  N.  .1.  L.  494,  498  ("It  has  not  l«en 
conipared  :  the  witnesses  who  state  it  to  be  a 

^3:  "f^"  T^\  '"""  "'*'■■  ro^llrction  of  the 
original  ;  Rdmltted,  though  a  copv  in  the  strict 
pirh""?,''^^  preferabfel;  18^i."K.dw;' . 
Parchcr,  52  Wis.  393,  400,  9  N.  W.  67  (a  defec- 
tive officiftl^-opy  may  l>e  verified  by  another 
person  so  as  to  l«  admissible);  189.5,  Altbonse 
.•Jamestown,  91  i,l.  46.  64  N.  W.  423  (the  faa 

^nd'*[bi"fe«'""^"'"';'  r"™  •*'"«  ■■»  existence. 
?ol  ,^5  'e»"nionv  of  the  person  who  mn.le  the 
copy  offered  not  being  available,  the  testimony 
of  one  who  had  read  the  original  and  also  the 
copv  was  received). 

A^  '«99'.M'"';"™t  V.  Joyner,  2  KeWe  .546  (a 
deed-copy    made  by  the  witness  to  carry  about 
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(4)  On  the  principle  of  knowledge  {antt,  §  658),  It  is  not  neoesiarj  that  tli- 
quality  of  a  witness'  knowledge  or  belief  should  be  that  of  absolute  certoinf  v ; 
h"  helif/  or  imprcuion,  i'  fairly  certain  and  definite,  will  sulflce.  But  it  i-i 
ni  course  difficult  to  draw  the  lim  -precisely  between  the  sufficient  and  tU- 
insutticient  degrees  of  positiveneiu. 

("))  A  document's  contenU  may  be  inferred  from  circumstantial  evideni v, 
—  in  particular,  from  MpolinCion  or  tuppreiuion  by  the  opponent  (ante,  §  j'Jl). 

3.   Rules  dependlnff  on  the  Haanay  Kola  and  its  Bxoeptloiia. 

{1231.  Wltneu  moat  ba  oaUad,  anlaaa  by  UxoapUon  to  the  Hearsay  Bui* 
for  Oartlflad  Oopiaa,  ato.  A  paper  offered  as  a  copy  but  not  supporteil  liv 
any  person's  testimony  in  Court  is  a  hearsay  —  i.  t.  extrajudicial  —  statenunt, 
obnoxious  to  the  Hearsay  rule  (po»t,  §  1.S62).  Hence,  some  person  unixt  1»' 
called  to  the  itand  to  verify  tlie  paper  as  the  copy  that  it  purports  to  be.  A 
paper  offered  anonymously  as  a  copy,  or  offered  without  calling  some  witne-s 
to  verify  it,  is  inadmissible.  This  principle,  never  disputed,  is,  with  ikti- 
sional  lapses,  constantly  enforced  in  excluding  supposed  copies  ; »  thoujrli  in 
earlier  times  there  wag  undoubtedly  more  laxity  in  this  resjtect.' 

But  there  are  exceptions  to  the  Hearsay  rule,  under  which  copies  nindf  l.y 
specific  classes  of  persons  may  be  admitted.  (1)  Under  the  exception  for 
Official  Statemente  {post,  §  1677),  copies  made  by  officers  lawfully  uuthoinal 
to  give  copies  —  i.  e.  exemplified,  certified,  attested,  or  office  copies  —  ar.'  re- 
ceivable.  (2)  Upon  a  similar  principle,  statutory  provision  is  often  made  fr)r 
the  establishment,  hy  judiiiid  proceedings,  of  a  copy  of  a  lost  or  destroyed  do.  ii- 
ment  {post,  §  1682).  (3)  There  is  an  early  and  limited  exception,  nowatlays 
not  much  invoked,  allowing  tha  use  of  recitals  in  one  deed  of  the  contents  of 
another  as  evidence  of  the  latter's  contents  (post,  §  1573).  (4)  There  was 
also  once  an  exception  recognized  lor  amient  copies  of  ancient  lost  rrcunh 
(post,  §  1573).     (5)  There  is  an  exception  in  favor  of  private  reports  of  J  udi- 

to  counM-l,  hut  never  exnmineil  with  the  oHr^ 
inal,"  nilriiitteU,  bevauge  "  thin  in  jjooU  evidence 
■8  well  as  [i.  «.  tuftether  with]  testimony  of  a 
witne™  of  the  content*  of  the  dei'd  burnt ")  • 
1817,  B.  V.  WatKin,  2  Stark.  116,  jier  Lonl 
KlIe.iliorouRh,  C.  J.  ("  When  you  wish  to  prove 
that  a  |wrty  haa  notice  of  the  contents  of  a 
newspa|)er,  you  show  by  one  witness  that  he  had 
a  copy  of  the  iiaiier  and  by  another  what  the 
contents  were  )  ;  1885,  Hutfu.  Hall,  66  Mich. 
456,  457,  23  N.  W.  88  (lost  letter  ;  B  testifies 
to  a  letter  shown  him  by  A  ;  A  testifies  tliat 
the  letter  wiis  one  received  from  the  defendant ; 
allowed);  1827,  Bullitt  v.  Overfleld,  2  Mo.  4 
(copy  verified  hy  one  witness  for  an  original 
identified  by  another,  ailniitted).  That  the  wit- 
ness to  an  examined  copy  of  a  puhlie  rtrord  nnist 
show  that  the  itocument  examined  was  really 
the  desired  record,  is  dealt  with  under  Authenti- 
cation (post,  i  2158). 

•  1844,  Slate  Bank  v.  Eniminger,  7  Blackf. 
104,  108  (copy  made  by  clerk  in  such  a  hurry 


1592 


that  he  couli!  not  swear  to  accnracv  ;  li.-U 
snifiiient,  opfiooent  iMMsesainR  the  oii>;iiial)  • 
1886,  lie  (luzett,  35  Minn.  632,  5a.1,  •:»  .N.  W. 
847  (that  a  imiier  "  seemed  to  he  "  a  (ii|n  of  a 
plendinit,  insntlicient)  :  see  also  ante,  §  ij,'>8. 

'  1807,  Fixher  v.  Samtida.  1  Caiii|i.  190, 
192  (a  copy  made  by  the  plaintilf  liiiiis,.!!.  in. 
conij)etent  from  interest,  excliideil.  In, hum'  mi. h 
testimony  "must  lie  of  a  nature  whiili  tin-  liw 
woulil  H'ceive  in  other  instances  ")  :  ISlit.  WilU 
V.  M'Dule,  5  N.  .1.  L.  501  (copv  iiisiilti.i.i.ilv 
iirovfd);  1 885,  Ore^ron  .S.  .S.  Co",  v.  Olis  100 
N.  Y.  446,  453,  3  N.  E.   485  (the  wrilin;;  lie- 

livcrcd  to  the  telegraph  oHli-e  lieinj;  tl ri;,'iiiiil, 

and  destroyed,  the  trahM-iipt  delivinil  in  ihf 
senilee  wi.s  taken  as  a  copy,  in  the  alMinv  of 
any  objection  to  its  accnracv  ;  cimipiire  J  21.i4, 
posl);  1844,  Kelly  v.  CraiK,  5  Ired.  ]•>»,  131 
(pap«?r  delivered  by  a  clerk  to  a  sheriff,  i.iir|>ort. 
injf  to  be  a  copy  of  the  tax-list,  excludi.l). 

*  1707,  Winne  v.  Lloyd,  2  Vem.  603  (coi'ies 
by  a  deceased  {lerson  admitted). 
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cialdm$ions  In  other  juri.dictioiu  f  «,.<  I  I70i\  .„^  u 

certified  by  the  clerk,  or  other  cuuJdku.*  Itl^^nl^'T*"'  '"'  ""P*" 

M  eorporaU  rteonU  (pott,  f  16b3).  '^     '*"  <J«'»n»nU  luch 

4.  •wdry  ruaotplM. 
I  1282.  Oompleten—  of  Oanm  Ak. 
CompleteneM  (/«•<.  §8  2 106-2 luIUuTi^t  Ik°  ^fu""'  P'*°*'*P'«  "^ 
went  ai«  to  be  proved,  the  whole  of  Tul  »  '  ^''"'  ^''^  *«"»•  "'  »  docu. 
l.y  copy,  be  preLnted'  L  the  t'nbu  .  '  rS^l'^^'n  '"  '"^  ""^"-» " 
lhc.geuen.1  treatment  of  that  prindl  the  Zfr  f  ''  »«»«P»™t«  'rom 
proof  of  a  documenfH  contents  .ndZv«'  '^  "*  applicable  to  the 
in  particular,  the  question,  ^h^therljS  ZTT  *" ''"'"  '*«""  '''''• ' 
tained  in  the  copy.  a„d  not  a  mer-w,    ?  document  muat  be  con- 
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8uB<mui  II :   BULKS  OF  TK8TIM0NIAL  PR-jrERKNCI. 


J., 


I  IMS.   Katun  MdKlnb  of  TwtlBMiUlPnfmw*. 

Torto  I:  FROVMIONAL  (OR  COMDITIOKAL)  TBSTIIIONIAL 
PR£rCR£NC'E». 

I  last.  0*B*riil  MtlBN  mmI  Pslloy  of  thm  Htim, 

SPB-Torio  A :  PRCrBRBNCK  rOR  AM  ATTE8TIV0  WITHBU. 


I1M7.   RUtonr, 


1288.   KauoD  and  PoU>7  of  Um  Rul*. 

(a)  "Wkw*  Ik*  MMoatloa  of  umy 
doeoaMaV 

SIWO.    Kind  nf  DoonnMBt  eovtnd  by  th* 
r  :   at  Couinion    law,  all  DocttUwoU  wtri 
ioirlntint ;  Statutory  ModiHrationa. 

1 1281.  DocumanU  lacldantally  or  "Collat- 
trail/  "  in  Itaoe. 

(*)  "rorports  to  k«v«  b«m  attMUd." 
1 12M.   Who  ia  an  Attatting  Witiiaua. 

(«)  ■▲  party  d«idi1a«  to  provo  Ita 
MMOutioa." 

1 1S93.  Rula  appliea  only  in  prorin;;  Kxpou- 
tinn,  not  in  uilsii  tha  Uoi'Umant  fur  Utlifr 
Purpoata. 

(<0  "AfBinat  •■  oppOMot  •ntitlad  in 
aa  ataU  of  tka  iaauaa  to  dlaputa 
ajieentton," 

1 1291.  Exacntlon  not  diapntahln  (])  brrniiaa 
of  liito|iprl  or  othar  lule  of  Bul>it«ntiv«  L»w. 

I  litfS.  Execution  not  diapuubla  (8)  bevauaa 
of  rule  of  I'leading. 

I  1296.  Execution  not  diaputable  (3)  because 
of  Judicial  Adniiaaion. 

1 1297.  Execution  not  diaputable  (4)  brcauw 
of  Optnnent'a  Claim  under  tba  Same  luatru- 
ment. 

f  lS9g.  Execution  diaputable,  and  rule  ap- 
plicable, where  the  Opponent  merely  Producea 
the  Initrument,  without  Claiming  under  it. 

(()  'ICnat,  bafor*  naliig  othar  avl- 
danoa," 

I  12»1>.  Attexter  iireferred  to  any  Third  Per- 
son, includinK  the  Maker  of  the  Docniiient. 

1 1300.  Atteator  preferred  to  Opponent's 
Extrajudicial  Admisaions. 

{1301.  Attcater  urefened  to  OppoDent'a  Tea- 
tiniony  on  the  Stand. 


(/)  -atkor  prodve*  tha  atlaatat  ••  i 


f  1309.  Attratar  need  not  Teatify  FaTorul.ly  , 
Witnsaa  IVnying  or  not  Recollecting. 

I  1303.  Same:  Diacrimiuationa  (Rerr.l.ig 
RacolKetion  i  Implied  Atteatation  Clauw- ;  In,. 
peaching  oiw'a  Own  Witnaaa,  or  one 'a  imii 
AltaaUtion ;  Illiuoia  Rule  admitting  only  At. 
tratiiig  Witnnaea  in  Probate). 


I  1304.   Nuniliar  of  AtttaUn  reqairad  to  l« 

C.lllnl. 

I  ISOS.  Same:  Rule  aatlaOad  when  iim« 
C<iiii|irtent  Witnaaa  teatifiat  by  Dapositi«ii  nr 
AINilavit. 

f  130U.  Same  :  When  All  Witneaara  an-  mm- 
vailttlilp  In  I'l'raon,  One  Atteatation  only  uni 
Ix'  Authi'uticated. 

(g)  "Or  Bbow  hia  taatlmoay  to  b« 
ttoaTaUabla," 

I  UOS,    OeiienI  Principle  of  Unarailiiliility. 

I  1309.  All  the  Atteatera  muat  be  ah.mii 
I'linVHilable. 

I  1310.  Statutory  Euunierationa  of  Oaux'-  Mf 
UnHvniUbility. 

3  1311.  I'auaci  of  Unavailability:  '.1)  Death  ; 
(2)  Anci"Ut  Document. 

t  1312.    Same  :  (3)  Abaenre from  Juri*ll(ti..n. 

I  1313.  8iiu« :  (4)  Abaenea  in  Uiiknuwa 
Parta. 

11314.  Same:  (5)  Witneaa" Name  Unkiwo u, 
through  Loaa  or  Illegibility  of  t>ocument. 

1 1315.  Same:  (6)  Illneaa  or  Infirmity;  (7) 
Failure  of  Memory ;  (3)  Impriaontuent. 

I  13111.  Same  ;  (9)  Incoroiietency,  thMURh 
Iiitireat,   Itifamy,  Inaanity,  Blindneaa,  etc 

1 1317.  Same  :  (10)  Befuaal  to  Testify,  iVivi- 
leged  or  Uiiprivileged. 

{  1318.  Same :  (11)  Doouuent  provej  bjr 
RegistrvCopy. 

11319.   Same:  Summary. 

(h)  •  And  alae  anthantleata  hia  atteaU- 
tion  unlaaa  it  ia  not  faaaible." 

I  1330.  If  the  Witness  is  UnarailaMe.  ma.t 
his  Signature  bo  proved,  or  does  it  sutlioe  to 
prove  the  Maker's? 

1 1321.  Proof  of  Signature  dispensed  with, 
where  not  Obtainable. 
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un«.n«l  of  .  writing;  ,u  pr«Ju..ti.m  before  tl.u  tribunal  U  p^f,^"?  if  #' I 

Tl.  pn<f.r,no.  now  to  b.  examined  i.  .  p«,,renca  fo'one  kiU  .f^S.t 
.,ul .. vdence  (.  ..  one  kind  of  witneM)  over  another.  The  ^L  [tvr^Z 
iiKM  here  nw  of  two  lorU.  one  le^  nrinueat  than  the  oll.r    i.      ' 

tlie  preferred  witness  i«  available  his  t««kim«..»  {.  iu        ^       '  "•  " 

that  no  other  testimony  to  ,^^«,„"S™i;ilT"  « -otru.t worthy 
allowed  to  be  shown  incorrect     iTt„„r'         »•  »>»  ^"t'-ony 

r-v-i...  I :  Pkovbicsal  (ok  Conditio.vai.)  Testimonul  PRE„R.Nc«a 
§1286.   OenwalHatweandFoUoyof  theMHal.^     Tl.«  m.„»-.i       .•        . 
pn.f..n.„ce  which  insists  that  a  panl.Iarw'lIn^rhairiLfaZ  Wo^ra-f 

0..  y  l.etU,r  than  thase  of  other.,  but  ,o  much  better  tE  woi  bTa  t.al 
^   e  n.k.ng  of  mjust.=e  to  proceed  in  the  trial  without  endeavoring  to  obt'li n 
him.    Moreover,  such  a  rule  should  be  applied  oi.lv  wh..r«  ,.  "7  "*  °'*'"'" 
;-,.s  thus  prefern,d  can  •>«  .lesi.n.ated  iTso^^;'  1  ^^^^^^^^ 
-ause   he  party  required  to  call  him  mu«t  in  fairness  be  able  to  ktowl^' 

my  De  few.     There  are  doubtless   many  classes  of  witnesses  who 

'  For  th.  ^  or  th.  ph™«  ..b.t  .vid.„e."^„  .^ppUcUe  to  thi.  c.«  of  rule,  ..  a^,  ,  „;,. 
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might  be  supposed  to  have  better  opportunities  of  knowledge  than  othui  4 ; 
but  tliere  are  not  many  in  which  it  can  be  securely  assumed,  for  the  pur|H>st>s 
of  a  fixed  rule,  that  they  have  had  oppurtuiiitie»  so  far  in  excess  of  ot!u  rs 
tliat  they  must  invariably  and  positively  be  utilized.  Moreover,  the  i)rfi  isc 
definition  of  such  persons  by  specific  rules  is  still  less  often  feasible.  Finally, 
nnd  most  important  of  all,  the  cases  in  which  the  law  needs,  of  its  own 
motion,  and  indepc-nduntly  of  the  litigants'  efforts,  to  insist  upon  their  at- 
tendance are  decidedly  few  in  nunibor.  Tlie  whole  spirit  of  the  Aw/.n- 
American  system  of  trials  is  to  leave  the  search  for  evidence  in  the  hniils  ,,i 
the  parties  themselves.  Their  interested  zeal  is  regarded  as  sutlicient  tn  In. 
sure  a  full  and  exhaustive  marshalling  of  all  the  evidential  data  on  eitln-r 
siile;  and  this  attitude  of  the  law,  whether  abstractly  wise  or  not,  ha>  sj 
thrown  the  parties  ujxm  their  own  efforts  that  in  jwactice  parties  docMrt 
themselves  as  ell'ectively  as  could  be  desired.'  In  fact,  our  system  of  jiain- 
sau  responsibility  for  the  purveying  of  evidence,  while  it  is  marked  by  the 
natural  defects  of  partisansliip,  is  at  least  more  successful  in  the  thoroiiLili 
canvassing  of  all  sources  of  evidence  than  any  system  of  judicial  respmisi- 
bilily  could  be  in  this  country,  or  (perhaps)  than  in  any  other  country  such 
a  system  actually  appears  to  be  to-day.  Under  such  conditions,  tiieii,  the 
casM  might  well  lie  extremely  few  in  which  it  would  be  necessary  fur  tlw 
law  to  step  in  and  to  insist,  independently  of  the  parties'  probable  efforts,  mi 
tiie  presence  of  a  sjiecifio  witness.  Such  indeed  is  the  fact  in  our  law ;  f(ir 
thes(!  rules  are  extremely  few. 

In  general,  then,  there  may  be  assumed  to  be  no  place  in  our  system  df 
evidence  for  rules  of  testimonial  preference;  a  few  do  exist;  but  tliey  exist 
OS excer^^.ions  to  a  general  principle  which  leaves  it  to  the  etTorts  of  the  jiarti.s 
to  searcli  for  and  to  procure  any  witntjsscs  who  might  be  supposed  to  lie 
superior  in  testimonial  equipment  to  others.'  Apart  from  these  few  ddiiiite 
c.xcejitions,  there  is  no  general  principle  that  the  "best  evidence"  must  be 
procured,'  in  the  sense  that  a  specific  witness,  presumably  better  tiiialilii'd 
than  other  competent  witnesses,  must  be  produced  or  accounted  for  liefure 
the  others  ciin  be  used : 

\6^^,  Slory,  J.,  in  U.  S  v.  Gihert,  2  Sumner  19.  81  (refusini;  to  roqiiire  the  (■alliiijjof 
one  who  saw  a  fire,  iu  preference  to  one  who  saw  it  set)  :  "  It  appiMr.i  to  nie  lli.it  llie 
whole  liitsis  of  the  aixument  U  foundf<l  upon  a  mistake  of  the  iiieaning  of  the  riil<'  <>l  law 
as  to  i\v  proiluction  of  the  best  evidence.  The  rule  is  not  applied  to  evidence  of  tli"  smne 
nature  iind  de);ree;  but  it  is  applied  to  reject  secondary  and  inferior  evidence  in  ]»<iiir  of 
a  fact  winch  leaves  evidence  of  a  lii>;hcr  and  su[>erior  nature  Iwhind  in  the  pDs.sf.s-imi  ir 
power  of  the  party.  Thus,  it  tiie  party  offers  a  copy  of  a  pajter  in  evidence,  when  \w  has 
the  nri;;in:il  in  his  possession,  the  copy  will  be  rejected,  for  the  origimil  \*  evidciiiv-  of  a 
higher  nature.  .  .  .   Hut  the  rule  does  not  apply  to  several  eye-witnesses  testifvin,'  to  tim 


*  I'oinpurc  the  influence  nf  thi.'*  spirit  on 
otli.r  rules  (;wlI^  «§  1817,  2251). 

•  It  iiii({lit  lie  tlioiij;lit  that,  of  iH)ssiUocoii»iiI- 
eriitiniiH  liMiliiif;  to  such  exci>|itioiis,  one  might 
Im  the  I'oiisiili'mtion  that  this  iircrerreJ  witiioss 
sliouM  U'  a  |H'rMiii  nut  likrly  tii  nc  known  to  one 
of  tlic  parlii'M ;  nnd  tlmt  another  might  lie  the  con- 


16M 


■iileration  tlint  the  tninlcn  of  shnwini;  ■•ii'l  i  wit- 
ness iinavailalilc  shonlil  in  fainie.ts  fall  ii|»  ti  mw 
imrty  rather  than  the  other ;  and  tlie>i'  iiiiv  Iw 
noti<'eil  as  evidi'iitly  liaviiiff  force  in  tlii'  ninin- 
teiiance  of  ciTtain  of  the  riiVes. 

»  See  «;)/<•,  J  1174,  for  a  liirthcr  exaiiiiniiti'ii 
of  the  fallacies  of  this  "  hest  evidence  "  phrase. 
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l^^'h  Ciimphell,  J.,  ill  Elliott  V.  Van  liuren  ;13  Mi,.|i   in  r,o /„„    ,.  .. 
f.,r  .  ph,«idan-«  testimony  to  a«  i„j..re.l  ;;;„!?wLl^^^^ 
■s  confined  to  eo.^,  where  the  law  hn^diviJe.!  te,ti„.o„v  i .  o  primlt."  «e^ll     ^ 

which  is  o,,ei.  to  the  d.ng.T  of  inac-curac;     flVt  whe  1   i>W li,  ^    "T  '"t"'"""'' 

stand,  one  i.  in  ,aw  on  the  .a,ne  footing  L  anSe^'T .';:  Z  ZiH  Zt  K:  W  til: 
ni  the  presence  ns  well  a,  in  the  absence  of  those  who  i.iiv  1...  ..„  i     ■  ^ 

It  remains  to  examine  the  few  specific  rules  which  appear  in  our  law  as 
deviations  from  this  general  principle. 

S«6-<0/»C   A  :    PREFEltESCE   FOR   AN   AtTKSTIXG   WITNESS. 

''-t:f«  r?7'  J"""  ™>«  .requiring  the  calling  of  a  person  who  has 
.u..  t^a  a  rir.a  by  his  subscription  comes  down  to  us  ns  the  survival  of  a 
very  e.,-.,  procedure.  The  connection  by  tradition  is  direct,  though  the 
or.,iMal  rule  belongs  to  an  epoch  wholly  alien  in  its  ideas  of  proof  and  tr  iT 
Its  history  has  beeu  thus  set  fortli : « 

1898.  Professor  ya».«  nrnHle.v  Thwjtr,  Preliminary  T«.«ti.e  on  Evidence  5ff>-  ..rTh« 
ule,  ha.,  a  clear  and  very  old  origin.  Such  persons  bcdonged  to  that  ver^ncl^i  cla«?o1 
nu,.,acfo„  or  buMues.,  witnesses,  running  far  back  into  the  old  GernS  17^  who  "ro 

!!         1        »T      «^  °^  ""y  P*™'"'  ""'e'"  l-^.  he  could  not.  in  the  old     erma^  c  nr^ 
cedure.  be  called  m  court  as  a  witness,  unless  he  had  been  call,  d  at  th.  tin  iT.h      ^   . 

pr.se.,ce  of  these  witne«,e«  was  at  first  as  necessary  as  that  of  the  iurv     rWH  . 
ue  so  great,  the  jury  was  cnmbersorae  enough  anyway.    Accordinirlv  in  iqi«  »i,« 

,2ss  ,        ?  *r  ""^'"  «^  ""  ^•'"'°'"  """"•     AfU.r  another  centZ  and  a  half  Te" 

willed  fof   Af^sr  ^r"  "°.'°"«^^  '  ''^''y-    ''  '^^  not^""ed  Its' 
called  for.    After  st.U  another  century,  in  15«2-3,  process  against  all  kinds  of  wit- 

3  jllu;;'!!?""'"'  ""  "■"*  "='""'"  ''"^  »*«"  K*^™.  »  1«»3.  by  Chief  Justice  Kent,  in  Fo*  v.  Kdl, 
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I  waa  allowed,  requiring  them  to  come  in,  not  with  the  Jury  or  m  a  part  of  the  jury, 
but  to  testify  before  them  in  open  oourt,  and  then  the  old  procedure  of  summoning  such 
witnesses  with  the  jury  seeras  to  have  died  out;  [but  they  must  still  be  summoned  Hf 
witnesses.]  ...  As  late  as  the  early  part  of  the  eighteenth  century  it  was  doubtful 
whether  a  deed  could  be  proved  at  all,  if  the  attesting  witnesses  oaine  in  and  deuied  it. 
Half  a  century  later,  Lord  Mausfield,  while  reluctantly  yielding  to  what  he  stigmatized 
as  a  captious  objection  that  you  must  produce  the  witness,  declared  that  'It  is  a  technical 
rule  that  the  subscribing  witness  must  be  produced;  and  it  cannot  be  dispensed  with 
unless  it  appeared  that  his  attendance  could  not  be  produced.' "  ' 

§  128S.  Reaaon  and  PoUoy  of  the  Role.  This  ancient  rule  thus  continued 
to  be  enforced  long  after  the  disappearance  of  the  primitive  system  of  tri;il 
and  the  notions  of  proof  in  which  it  had  its  origin.  By  the  end  of  the  1700s 
(ante,  §  8)  rules  of  evidence  began  to  be  argued  out  and  to  be  maintainpfl  nr 
repudiated  according  as  they  seemed  to  possess  or  to  tack  a  reason 
istence.  What  was  the  reason  that  sufficed  to  maintain  this  rule  as  a  pa.i.  of 
the  new  and  ratiocinative  system  of  evidence  that  began  to  be  formed  by  tlie 
end  of  the  ITOOs  ?  Here  is  found  considerable  difference  of  opinion,  —  a  dif- 
ference natural  enough  in  view  of  the  fact  that  no  sound  reason  could  in  truth 
be  furnished  for  the  strict  and  entire  perpetuation  of  the  rule.  Under  such 
circumstances,  insufficient  and  inconsistent  reasons  were  likely  to  be  nd- 
vanced  by  those  who  could  not  see  the  way  to  a  radical  departure  from  lung 
tradition. 

(1)  A  favorite  reason  was  that  the  parties  to  the  document  had  agreed  to 
make  the  attester  their  witness  to  prove  execution  : 

1815,  Ellenborough,  L.  C.  J.,  in  R.  y.  Harringworth,  4  M.  &  S.  350 :  "  Inasmucli  as 
they  are  the  plighted  witnesses,  the  knowledge  they  have  upon  the  subject  is  essential,  and 
if  it  can  be  procured  must  be  forthcoming." 

1851,  CreuwtU,  J.,  in  Gerapulo  v.  Wieler,  10  C.  B.  690,  696 :  « It  is  not  on  the  ground 
that  his  is  the  best  evidence;  .  .  .  but  because  he  is  the  witness  agreed  upon  between  the 
parties." 

185.'),  Pollock,  C.  B.,  in  Whyman  v.  Garth,  8  Ezch.  803 :  «  The  attesting  witness  must 
be  called  to  prove  the  execution  of  a  deed  for  this  reason,  that  by  an  imperative  rule 
of  law  the  parties  are  supposed  to  have  agreed  infer  m  that  the  deed  shall  not  be  given 
in  evidence  without  bis  being  called  to  depose  to  the  circumstances  attending  its 
execution." ' 

The  difficulty  about  this  reason  is  that  no  such  agreement  can  be  implii'd, 
particularly  where  attestation  is  required  by  law.  Moreover,  were  such  the 
reason,  the  rule  would  not  apply  between  others  than  the  parties  to  the  doc- 
ument, —  which  is  not  the  fact  Furthermore,  this  assumes  that  the  oppo- 
nent charged  as  obligor  or  maker  is  a  party  to  the  document,  —  which,  if  the 
execution  is  denied,  is  an  assumption  of  the  very  point  in  issue : 

*  The  fun.-tion  of  the  attesting  documentary 
vitnen  in  the  early  Germanic  system  of  proof  is 
let  forth  in  the  following  works :  1892,  Bruniier, 
Deutsche  Rechtsgeachichte,  I,  420-426 ;  1877, 
Finker,  Beitrs)^!  zur  Urkundenlehre,  I,  {{61  ff.  ; 
1887,  Posse,  Die  I^ehre  von  Privnturkunden,  70  ; 
1889.  Bresslan,  Haudburh  der  Urkundenlehre, 
I,  489,  790-814. 
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This  feature  of  Oermanic  procedure  was  also 
of  Kreat  importance,  in  the  history  of  our  |urol 
evidence  rule,  in  relation  to  the  use  of  t  hi'  sral ; 
and  it  is  therefore  considered  more  partioulail; 
pot!,,  {  S426. 

'  Acconl :  1796,  Grose,  .1.,  in  Rirne-i  r. 
Trompowsky,  7  T.  R.  365  ;  1826,  McMurtrv  v. 
Frank,  4  T.  B.  Monr.  39. 
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1807.  Speneer,  J.,  in  Halt  v.  Phelp,,  2  John  461  •  "  Th«  nnfinn  «!..«  tv. 
attest  »n  instrument  are  agreed  upou  to  be  th.  „„lV„i»  !'  \  *''"  ^"^'"'  ''''• 

1895,  BurXW,  J.,  in  Garratt  v.  Hanihue,  61  Oh.  48 »  40  N   F  o-^.  ..  »     *i. 
an-l'rarelv.^f  aver.  Ixlu  i"   f^^t      nVanr:!  Tl""  ^T'"'  "  "  P"""  '"'^'^'^ 

Jfl^T^^'  T^J"'  '"^^''^"^  "^■""'^  ^  °f*«"-  >«  that  the  opponent  is  enti- 
tled to  the  be>^Jit  of  crosB.e.an  nn,j  the  attesting-witness  as  S  the  drcura- 
^  aaces  of  execution ;  or  put  in  another  way.  that  the  attester  may  not  onTy 
know  more  than  some  other  person  observing  the  execution,  but  may  be  abte 
to  speak  as  to  fraud,  duress,  or  other  matters  of  defence  • 

\m,  LeBJanc,  J.,  in  Call  v.  Dunning,  4  East  54 :  "  A  fact  may  be  known  t„  th-  ...K. 

rZ  T   ''''°  '"^"""  "''  "'^''  '^•™^^"  '« <=°'°P«'«°t  as  a  witness.    Aga"n 
Hr       7  '"  ^™'''T.  ""*  "^"^"^  *  P«"°°  ^ho  knows  anything  abou 
1    cn^cumstances  preceding  the  document's  execution,  or  knows  mo^  than 

f  rt  >  ^T  ''^°  ^^  '^'"S  P'^^^"*  """''^  h«  » 1"»»««d  witness.    Finally" 
the  witness  does  possess  special  knowledge  about  some  affirmative  issue 
Uje  opponent  ,s  the  proper  person  to  call  the  witness,  if  he  de  il  hTm 
Tlus  reason  for  the  rule,  then,  is  no  more  capable  of  defe;ce  than  the  first » 
(.{)  Has  the  rule,  then,  no  justification  in  policy  ?    It  certainly  has  none. 

ILtdTT  ''""'  '""'•  ^"*  '"  '""^^  JuriSictions  it  has  by  Ltuteren 
hmued  to  documents  required  by  law  to  be  attested  (post,  §  1290)  •  and  in 
this  shape  It  seems  to  be  entirely  justifiable.  In  the  fiS  ^iL.  th  eat  estl" 
t.on  IS  in  such  cases  required  by  law  as  a  special  precaution  against  forg  ry  « 


See  some  of  these  objections  aet  forth  in 
the  follnwinK  opinions :  1834,  Parker,  J.,  in 
lTl7\^  ■"•  n"^'  *  N.  H.  561,  56.1  i  1895, 
i9  V  f;;.l."  ^S'™"  "•  Hanshue,  53  Oh.  482 
*i  •>.  h.  256.  See,  further,  tlie  reasons  of  the 
Ummun  Law  Procedure  Commiwioners,  quoted 


port,  5  1290,  objecting  to  the  scope  of  the  rule  ig 
applicable  to  documenU  not  reiiuiitd  by  law  to 
be  attesteii.     The  great  critic  of  our  evidence 

Ko^^n"".  ■''"  •'»'*  •■''  ^y  "«»>»*'  the  rule: 
1827,  Bentham,  lUtionale  of  Ju.lidal  Evidence. 
Vir,  c.  VI  (Bowrins's  e,l.,  vol.  VII,  p.  190)7 
•  See  the  quotations  ;kw«.  §  1304. 
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thus  the  attestation  itself  must  in  any  case  be  proved  as  nn  element  in  the 
validity  of  the  document,  and  there  seems  to  be  no  special  hardship  in  ob- 
taining the  witness  rather  than  in  obtaining  evidence  of  his  signature.    In 
the  next  place,  such  documents  are,  in  most  jurisdictions,  wills  of  decease,! 
persons  and  deeds  of  illiterate  persons ;  for  such  documents,  the  maker  him- 
self being  either  deceased  or  not  acquainted  with  writings,  the  attestor's  tes- 
timony is  almost  inevitably  the  most  desirable  and  most  trustworthy  sounc 
of  information  as  to  the  fact  of  execution ;  moreover,  it  is  in  such  cases  that 
the  defences  of  fraud  or  undue  influence  are  most  likely  to  be  made,  and  here 
also  the  attester's  testimony  is  likely  to  be  of  use  and  ought  to  be  obtaiiit-il 
if  possible.    Still  further,  in  these  and  all  other  cases  where  attestation  i. 
legally  required,  the  situation  is  one  in  which  by  hypothesis  the  risk  of  .1 
false  document  is  serious,  and  the  determination  ought  not  to  be  left  to  tlii- 
unsupported  denial  of  the  alleged  maker  (even  assuming  him  competent  and 
testifying).    Finally,  between  the  two  parties,  the  burden  of  producing  the 
witness  or  proving  him  unavailable  ought  fairly  to  be  placed  upon  tlie 
party  of  whose  case  it  is  a  part  to  prove  the  due  execution  and  attestation. 
For  these  reasons,  it  seems  unwise  to  dispense  with  the  rule  to  any  furtlier 
extent. 

The  rule  at  common  law  may  be  thus  stated : 

Rule:  (a)  \Vhere  the  ececution  0/  any  document  (h) purports  to  have  been 
attesteti,  (c)  a  party  desiring  to  prove  its  execution,  (d)  against  an  opponent 
entitled  in  the  state  of  the  issues  to  dispute  execution,  (e)  must,  be/ore  ustnj 
other  evidence,  (f)  either  produce  the  attester  a?  a  witness,  (g)  or  show  his  te.tti. 
mony  to  be  unavailable  (h)  and  also  authenticate  his  attestation  unless  it  is  not 
feasible. 

Such  is  the  scope  of  the  rule  as  it  obtained  in  its  orthodox  and  broadest 
form.  This  broadest  form,  however,  was  not  adopted  or  maintained  in  all 
jurisdictions ;  and  certain  modifications,  now  more  or  less  common,  are  to  be 
noticed  under  the  various  parts. 

(a)  "Where  the  Bzeontion  of  any  Doonment" 
§  1290.  Kind  of  Doooment  covered  by  the  Role;  at  Ciominon  Law,  aU  Docu- 
ments were  Included ;  SUtutory  ModlfioatloM.  At  common  law  the  ri- It- 
was  applied  to  all  kinds  of  documents  whatever,  when  purporting  to  bear  an 
attestation,  whether  or  not  the  document  was  sealed,  whether  or  not  it  was 
in  the  nature  of  a  specialty,  and  whether  or  not  the  attestation  was  required 
by  law  as  an  element  of  the  document's  validity.  > 
But  by  the  beginning  of  the  1800s  the  unnecessary  hardship  and  the  mere 


The  American  niliugs  are  placed  in  the 
next  note  ;  there  was  in  England  no  question  as 
to  this  proposition :  1810,  Wardell  u.  Fermour, 
2  Camp.  282,  284  (refusing  to  distinguish  be- 
tween a  lease-assignment  and  a  post-obit  bond  ; 
fci:"nboroagh,  h.  C.  J.,  aaid  it  did  not  depend 
on  '-the  nature  of  :he  deed  to  be  proved  ;  it 
must  d.-pend  upon  the  possibility  of  procuring 
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the  attendance  of  the  attesting  witness,  not  \\]wn 
the  testimony  he  is  likely  to  give");  1817, 
Higgs  V.  Oixon,  2  Stork.  180  (applied  to  a  war- 
rant to  distrain);  1848,  Streeter  v.  Bartlott,  0 
C.  B.  582  (applied  to  the  proof  in  the  Conuii.in 
Pleas  of  a  debtor's  schednle  required  by  the  in- 
solvent Pebtors'  Court  to  be  atte«t<"i,  but  not 
b;  the  insolvency-statute). 
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technicality  of  the  rule  in  this  broadness  of  scope  began  to  be  recognized     It 
may  be  '"Pl^'ed  too.  that  the  then  increasing  resort  to  hanJwriting-testi- 

rf /r  ;-^        ^  ?"^V'  '"''"'■  *°  '^'y  '^"  "P°°  «^^«''"g  witnesses     In 
18..1  the  objections  to  ,t  found  effective  expression  in  the  following  passage 

„.  tl.e  Keport  of  a  Parlmmentary  Commission  notable  for  the  authoritative 
clinracter  of  its  members :  "Kunve 

im,  Common  f.aw  I'rnee.lure  CommMon  (Jervis,  Martin,  Walton,  Bramwell   Will*. 
Ua  «e  think  U  de,e.i,.?  of  .  .io..,  00:.!,^^^^^  nSClTr/'oTtr^^^^^ 

.n.,a.ci.«  t..e  «ue,ti,,,  .r:rLti:  ^eitr  ui°;jj'^v  'rrs 

w.tli  all  the  c.rcumstanceo  under  which  tiie  deed  was  executed      HntTi.  „  *    •        f^ 
in  to  atte.  it.     A  i  Ud  to  .hi^hl^al'S'Sl^t  nTjSted  to  SlSyS; 

»'"" :'^-  '":  °--ty  of  calling  the  JZl^l'^^TZ^l         ^Son^f  ! £ 

lea,l,  ,0  the  defeat  of  J^i  1     cL^  batf  rur^f  rhl'- **  »"'^"'*'  '?'"' '"""'"""«' 

of  the  pany  alleging  title.  It  .UolrnetZtZ^Tlt.^  T.ZZ  tttlh^ 
adversary  8  ca«,  renders  it  necessary  to  give  in  evidence  a  documen  whTch^t  w^  not 
supposed  would  be  rtsquired,  or  a  document  is  produced  by  a  witne»  on  his  sZ^nl 
winch  turns  out,  contrary  to  the  expectation  of  the  party  requiring  itTo  Z  «t  J^^k 
atte.t.„g  witness  is  not  at  hand ;  yet  the  signature  of  tLTrrn^iJ.t  l^eaS  orovld* 
or  the  witness  producing  the  instrument  may  have  heard  him  adm?t  fhl  p,^T  ^  '^  ' 
theless  the  document  cannot  be  received  and  th«n^rfr~'-  •.^"'''" '  ""''"■ 
When  the  genninenessof  the  dSu:::::ttnot  realfy  in  d  L"^  ,f  ^T" 

ought  not  to  be  limited  to  any  particular  witness'!"  pif  the  ex  uln  wCZ 
genuineness  is  in  dispute,  the  party  producing  it  will  be  sure  tolll  fh«  »  *•  •  * 
as  the  absence  of  the  latter  wouM  throw  the  VeaT^t  disC^U  Tn  the  f^     "^  T*"^' 


ivm"^^"  f"  «n?nment8  set  forth  ante, 
'  Enqland:  I8S4,  St,  17  ft  jg  yj^t^  „  jj, 
i  28  ("  It  shall  not  be  necessary  to  prove  bv  the 
attHHting  witness  «ny  instmment  to  the  vafi.iity 
01  «hi  1,  attestation  is  not  requisite  ;  and  such 
instrument  may  be  proved  by  admission,  or 
otherwise,  M  if  there  fisd  been  no  attesting  \f  it- 
less  thereto");  1864,  St.  17ft  18  Vict.  Jf  104 
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I  526  (the  attesting  witness  need  not  be  called 

nc  attested)  j  1888,  lU  Sice,  L.  R.  32  Ch  D 
35  (appointment  by  attested  deed,  attestation 
not  being  reipiisite  to  validitv  ;  Cotton,  L.  J  • 
In  petitions  in  lunacy  and  in  chancery,  it  has 
been  nsual  since  the  Act  to  rr,,nire  proof  hy  the 
attesting  witness");  Canadi:  the  following 
statute.  foUow  the  wording  of  Eng.  St  1864? 


y' 


" 
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In  the  United  States,  the  common-law  doctrine  wh  recognized  to  have 
the  same  scope  as  in  England ;  except  that  by  a  few  Courts  it  was  contineil 
to  documents  under  seal.  In  many  jurisdictions,  however,  a  statutory  restric- 
tion has  been  enacted  similar  to  that  of  England.*    Under  such  restrictions, 

c.  125  ;  Ooni.  Crim.  Code,  1892,  |  686  ;  B.  C. 
Rev.  St.  1S»7.  c.  71,  |  44  ;  N.  Br.  Consol.  St. 
1877,  c.  46,  }  8-3  ;  Nawf.  Coniol.  St.  1892,  c  r>7, 
i  21 ;  N.  8u.  Ker.  St  1900,  c.  163,  |  32 ;  Uiit. 
Her.  St.  1897,  e.  78,  |  54  ;  P.  E.  I.  St  1889, 
c.  9,  1 19. 

*  Where  no  ruliogs  or  stiitates  are  found,  the 
Court  would  (>resiiniably  apply  the  orthodox  mle. 
In  the  followins  list,  the  statute  in  each  juriwlic- 
tion  id  placed  last,  though  in  time  the  statute 
may  havA  preceiled  some  of  the  judiciHJ  rulinf^s. 
Id  some  jurisdictions  («.  g.  South  Carolina)  the 
statute  does  not  go  as  far  in  restriction  as  the 
English  statute ;  in  others  {e.  g.  Florida  and  Cali- 
fornia) the  statute  has  in  appearance  gone  far- 
ther: Ala:  18S1,  Ellerson  v.  State,  69  Alii.  1,  3 
(applies  to  "every  private  writing";   here,  a 
contract  for  cropping);  1896,  Martin  v.  Mayer, 
112  id.  620,  20  So.  963  (hill  of  sale) ;    1897, 
Jones  V.  State,  113  iil.  95,  21  So.  229  (mortgage 
of  personalty) ;  1899,  Stamphill  e.  Bullen,  121 
id.  250,  25  So.  928  (proof  by  joint  maker,  not 
sufficient  uniler  statute   for  co.maker's  execu- 
tion);    Ark,:   1843,  Brock  v.  Sixton,  5  Ark. 
708   (applicable  to    all    attested    documenta) ; 
Co/..-  C.  C.  P.  1872,  I  1940  ("any  writing"  u 
provable  either  by  one  seeing  ths  execution,  or  by 
evidence  of  the  maker's  hand,  or  by  a  subicribing 
witneiis ;   but  this  clearly  was  not  intended  to 
override  0.  C.  P.  {  1315,  quoteit  poa,  $  1310) ; 
Fla. :  Rev.  .St.   1892,  {  1808  (probate  may  be 
l^nted  on  the  oath  of  the  executor,  or  if  he  is 
interested,  "  of  any  other  credible  person  having 
no  interest  under  the  will,  that  he  verily  be- 
lieves the  writing  exhibiteil "  to  b-;  the  testator's 
lost  will) ;  Oa.:  1878,  Davis  v.  Alston,  61  Oa, 
227  (a  written  contract  for  the  sale  of  land ; 
assimilated  to  a  deeil,  and  tested  by  "the  rule 
of  law  applicable  to  deeds,"  ». «.  about  preferred 
witnesses) ;    1895,  Oiannone  ».   Fleetwood,  93 
id.  491,  21  S.  E.  76  (applicable  to  all  attested 
documents) ;   Saw. :  Civil  Uws,  1897,  {  1425 
(like  En:;.  St.   1854,  c.    125) ;   I,ta. :   Rev.  St. 
1887,  S  5993  (like  Cal.  C.  C.  P.  }  1910)  ;  m.  : 
Rev.  St.  1874,  c.  51,  }  51  (whenever  any  instru- 
ment "not  required  by  law  to  be  attested  by 
a  subscribing   witness      is   offered  in    a  civil 
cause,  "  ami  the  same  shall  appear  to  have  been 
so  atteste<l,   and  it  shall  become   necessary  to 
prove  the  execution  of  any  such  deeil  or  other 
writing  otherwise  than  as  now  proviiled  by  law, 
it  shall  not  be  necessary  to  prove  the  execution 
of  the  same  by  a  subscribing  witness  to  the  ex- 
clusion of  other  evidence,  out  the  execution  of 
snch  instrument  may  be  proved  by  secondary 
evidence   without  prodncing  or  accounting  for 
the  atwence  of  the  subscribing  witness  or  wit- 
nesses ") ;    Md. :  Pub.  Gen.  L.  1888,  Art  35 
{  6  (attesteil  document's  execution  may  lie  proved 
as  if  not  attested,  except   for  proof  of  will)  ; 
.Wasa.:  1839,  Valentine  v.  Pi|)er,  22  Pick.  85 
(rule  applicable  to  "an  instrument  under  seal 
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and  commonly  requiring  attesting  witnesses") ; 
St.  1897,  c.  886,  Rev.  L.  1902,  c.  17.'i,  $  70 
("The  lignature  to  an  attested  instruniem  or 
writing,  except  a  will,  may  be  proved  in  i!,» 
same  manner  as  if  it  were  not  attested  ") ;  .1//'/  : 
Comp.  L.  1897,  i  10199  (an  attested  instriiiii.  1 1 
may  be  proved  without  calling  the  suksi  nMr  |r 
witness,  "except  in  casesof  written  instruimnts 
to  the  validity  of  which  one  or  more  suliseril'iii^ 
witnesses  are  re(|Uire<l  by  law");  .V.  K. ;  ll-JJ, 
Henry  ».  Bishop,  2  Wend.  575  (iloes  not  np]  ly 
"to  instruments  not  under  seal,  or  ot  least  iii 
regard  to  negotiable  pii|)ei'");  1829,  Jaeksm.  r. 
Rice,  3  id.  180,  183  (applirable  to  instrument!) 
under  seal);    Laws  1883,  c.  195,  {  1  (the  sub. 
scribing  witness  need  not  be  called,  exiept  lur 
inatruMieiits  to  the  valiility  of  which  a  sul>s<  jili. 
ingwituesa  is  necessary);   iV.  D.:  1897,  iiivrj- 
jolfson  V.  F.lev.  Co.,  6  N.  D.  450,  71  N.  \V.  :.-.5 
(holding  the  rule  applicable  to  a  chattel  iii<,it. 
gage  required  to  lie  attested  under  Rev.  t,uU 
'  1895,  j  4738  ;  but  not  clearly  declaring  hou  l:ir 
R.  C.  }}  3579,  3581,  3682,  provi.liug  for  |>i,»>f 
before  a  recorder  of  deeds,  abrogate  the  cotijiuciii. 
law  doctrine) ;  St.  1897,  c.  59,  Rev.  Code  i^■.l|), 
|38S8a("In  proving  any  written  instruiiunt 
or  contract  to  which  there  is  a  subscribing  wit- 
ness, or  to  which  there  are  two  or  moiv  tnh- 
scribing  witnesses,  it  shall  not  lie  necessury  to 
call  said  witness  or  any  one  of  two  or  ni'iri-  nf 
said  subscribing  witnesses;  but  the  inst nun  lit 
or  contract  may  be  proved,  except  for  |iiir| lisps 
of  recording  the  same,  by  the  same  evi.leui  .■  hy 
which  an  instrument  or  contract  to  whiih  tlicre 
is  no  subscribing  witness  may  lie  pioveil"); 
1901,  McHanus  v.  Commow,  10  N.  I).  3Ui  87 
N.  W.  9  (applying  f  ,3888  n,  Rev.  Cwle  IS'.m) ; 
Oh. :  1877,  Warner  v.  R.  Co.,  31  Oh.  St.  jiiS, 
270  (applieil  to  a  contract) ;  Or. :  18ii9,  Hiimiiii  v. 
Greenfield,  36  Or.   97,  88  Pnc.  888  (rule  iiiplicd 
to  agency-contract) ;  C.  C.  P.  1892,  §  "til  (.  niii. 
mon-law  rule  maintained) ;  H.  I. :  Gen.  1..  18S6, 
c.  244,  {  43  (calling  not  required  for  "iiiiv  in- 
strument to  the  validity  of  which  attestiitiim  is 
not  requisite"  ;  proof  may  be  made  "ns  it  tliers 
had  been  no  attesting  witness  thereto") ;  .V.  ''.  ■ 
1804,  Madden  v.  Burns,  1  Brev.  387  (St.  IsOi, 
applied  to  an  indorsement  on  a  note):    IsOti, 
Gervais  v.  Baird,  2  Brev.  37  (same  applicl  to 
signature  by  mark);    1807,  Paislev  i'.  Siiiin-s, 
2  Brev.  200  (St.  1802 ;   the  mnkiT's  signature 
suffices,  even   though   a  mark,  if  dlstiimuisli- 
able) ;  1810,  Shiver  v.  Johnson,  ib.  397  (in.-  kei's 
peculiarity  of  mark,   sufficient  for  St.   18i)i); 
1825,  Townsend  t>.  Covington,  3  Mc'C.  21  i»  (St. 
1802  does  not  apply  to  a  writt<!n  agreement  for 
sale  of  land  not  under  seal) ;   1827,   E.lj.nr  r. 
Brown,  4  McC.  91  (bond  execnted  in  nnotlier 
State;   St  1802  applied);    1840,  Blacknnn  «. 
Stogner,  Cheves  Eq.   175  (St.  1802  npiilied  in 
Chancery  suit)  ;    1841,   Trammell  v.   Holieits, 
1  McM,  305  (here  the  defendant  made  oath, 
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the  rule  comes  into  application  chiefly  for  will,  and  for  illiterates' deeds 
and.  m  England,  for  power,  of  appointment.  Moreover,  even  where  tJie 
rn,nmon-law  rule  obtain,  in  ,trictne8,.  the  principle  (po^  8  lam^hS 
d.s,«n,e,  wuh  it  for  proof  by  copies  of  rfgistered  KuLnt,  UStei 
nowadays  in  most  instance,  from  it,  harshnes,  "'""ent,,  relieve, 

lu  order  to  apprehend  the  precise  scope  of  the  statutory  rule,  it  is  thei«. 

competent  witnesses  suffice,  and  there  is  therefore  no  p;eferenee  for  aUesTn« 
«,tne.ses  above  othersJ^  (2)  A  statute  providing  that  documents  p.ts?„ed 
for  re^nsiratton  must  be  "proved"  to  the  registrar  by  the  maker's  aS^lf 
e  .men  or  the  statement  of  an  attesting  witL,  does'  not  i'itse  f  concet 
the  .no.  e  o  proof  before  a  judicial  tribunal,  but  only  the  conditions  prece- 
de„t  o  lawful  registration,  and  does  not  make  attestation  a  necessary  element 
of  vahd.ty  so  as  to  aflfect  the  application  of  the  present  rule.'  (S7The  r„le 
^|r  proof  of  nuncupative  wills  by  persons  present  involves  bo  ha  rule  5 

h^dr;:r/205ot  '"^"''' '"  ^^'""^  ^^^-^^-^  "-^^  ^^«"-^' 

§1291.     Documeat.  incidentally  or-CoIUteriOly"  to  tan..     Where  the 


and  the  exemption  of  St.  1802  Hid  not  apply)  • 
mvi,  hwancey  v.  Parrish,  82  S.  C.  240,  40  S"  E 
554,  Hcmble  (the  Court  inclined  to  hold  the  nile 
not  Applicable  to  documents  not  renuirine  attes- 
tation ;  here,  a  chattel  mortgaiie) ;  St.  1731 
Gen.  St.  1882,  c.  8«.  {<  222b.  2227,  Rev  St' 
im  §§2362,  2363,  C^h  1902,  {§  2898!  2899 
(.Iwils,  bonds,  etc.,  attested  as  proved  before 
a  mayor,  governor,  or  notary  of  a  domestic  or 
forfiKii  .state,  receivable  "as  if  the  witnesses  to 
siicli  deeds  were  produced  and  proved  the  same 
mvai-im  ■  with  limitation  as  to  claims  arainst 
residents  of  this  State,  conditione.1  on   "such 

St.  1802,  Gen.  St.   1882,  c.  86,  §(  2213,  2214 

s(;,  ^-.T^ ^'  ?!*'**•  ?**»'  '■°''''"  «2-  «§28H 
2885  (  The  absence  of  a  witnesa  to  a  bond  or 
note  shall  not  be  cause  for  postponement. 
bnt  the  signalnre  to  such  bond  or  note  may 
be  proved  by  other  testimony,"  unless  the 
opponent  expressly  disputes  its  Renuinenesa) ; 

i«";'n*^*'^"»^','''-  Kitchell,6  Yerg.  426, 
428  (Bill  of  personalty;  subacribing  witnesses 
or  at  least  more  than  one.  need  not  be  called) 
1850  Moore  b  Steele.  10  Hnmph.  662,  664. 
"mhU  (subscnbing  witnesses  to  a  will  of  per- 
*.nnlty  not  preferred!;  1850,  .Tones  v.  Arter- 
biTn,  11  ,d.  97.  101  (where  there  are  in  fact 
jnl.s,i,bing  witnesses  to  a  will  of  personalty, 
1,"  ,?'™B."f  rrJ*""'  witnease.  are  to  he  apl 
Plud) ;  St.  1^88,  c.  S8,  {  1.  Code  1896.  f  S964 
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<  wntten  wiUa  with  witnesses  thereto,"  if  not 
contested,  are  required  to  be  proved  by  "  at  least 
one  of  the  subscnbing  witnesses,  if  livine"  •  if 
K?M'tr1v","?  *"'■  ""ritten  or  nuucupHtiw." 
by  all  the  living  witnesses,  if  to  be  found,  and 
by  snch  other  persona  as  may  be  produced  to  . 
a.  piK>rt  ,t' ) ;  Va.:  1794.  Turner  d.  Strip,  1 
Wash.  319,  322  (proof  of  dee.1  need  not  be  by 
f^V'r"^""*?  *'"»■'».  nnder  St.  1748) ;  WU.- 
1846,  Canington  v.  Eastman,  1  Pinney  660,  666 
(rule  applied  to  a  receipt). 

•  1784,  Might  V.  Wilson,  1  Dall.  94  (it  is  not 
necessary  "that  the  proof  of  the  will  should  be 
made  by  those  who  subscribed  as  witnesses." 
under  the  Act  of  1706  requiring  wills  to  be 
prove<l  by  two  or  more  credible  witnesses. 
°!l"f  .n'"^«^"?  affirmation,  or  by  other  leg,?! 
proof  );  1788.  Lewis  v.  Maria,  ib.  278,  288 
»™W«  (same) ;    1868.  Carson's  A,,i«al,  59  P„ 

}  13M     ''"""*  '  " "■  ^'-  "^' '  "**  *•«>  /«»'. 

A   Btitnte.    however,    providing    for    both 

provmg     and  attesting  does  invo'.ve  also  a 

«  n °Irc  f'i^f Z"'  "■•  »"Mtera  :  i«15,  Clarke 
».  Bartlett,  4  Bibb  201  (statute  requiring  manu- 
missions  to  be  "attested  and  pi^ved  by  two 
witnesses  ;  held,  that  the  two  proving  it  must 
be  the  two  attesting  it). 

•  For  the  exemption  from  the  rule  in  the 
^  a  AT!?^  ^^  "°f '**  "'  •  «gi»tered  deed,  ae* 

pOKf  %  1819. 
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document  whose  execution  is  to  be  proved  is  not  n  document  necessarily  in- 
yolved  in  the  pleadings,  but  is  a  minor  document  coming  incidentally  into 
issue  in  the  course  of  the  details  of  proof,  there  is  much  reason  in  dispensiiij. 
with  the  rule.  In  the  first  place,  the  document  is  not  of  such  importance  m 
to  call  for  tlie  rigorous  precaution  of  the  rule;  and  secondly,  it  is  not  p,s. 
sible  for  the  proponent  to  anticipate  every  minor  turn  in  the  course  of  tln' 
proof,  and  he  may  thus  without  fault  be  taken  by  surprise  and  be  unprepan-d 
with  the  attester  and  yet  otherwise  able  to  make  sufficient  proof 

This  liiniution  to  the  rule  waa  never  lecoguized  in  England ;  *  but  in  tlw 
United  States  it  has  found  frequent  judicial  support : 

18M,  Brackinridgt,  J.,  in  Ihcktrt  v.  Haine,  6  BInn.  18,  20  (here  the  plaintiff  winliej 
to  prove  the  receipt  of  money  from  A,  by  tlie  defendant's  inteiUte  for  the  use  of  the 
plaintiff,  the  psyor  A  having  taken  an  attested  receipt)  ;  "  The  receipt  is  a  matter  col- 
hiteral  to  his  csm  and  not  directly  in  iwue.  .  .  .  [The  witness]  could  not  legally  l« 
supposed  to  be  in  his  keeping,  as  a  witness  called  by  •  party  to  sabacribe  a  writii'ig  U 
supposed  to  be.  ...  In  the  case  of  a  third  pt-rson,  even  where  it  is  the  foundation  of  a 
suit  and  comes  in  collsterally,  I  do  not  see  the  reason.  ...  I  would  then  restrain  the  rule 
to  a  case  where  the  execution  of  a  writ  ig  is  directly  in  issue,  unless  notice  shall  hme 
been  given  that  it  was  material  to  have  this  proof.  .  .  .  Coming  in  collaterally,  it  would 
be  taking  a  party  by  surprise  to  render  it  necessary  to  produce  the  subscribing  witness." 

1843,  OUchritt,  J.,  in  Rani  y.  Dodyt,  17  N.  H.  348,  3.j7  :  "  When  one  not  a  piirtj  or 
privy  to  the  contract,  nor  claiming  any  benefit,  or  exemption  from  the  fulfilment  df  iu 
exigencies  or  the  violation  of  its  terms,  has  occasion  for  a  collateral  purpose  to  sliow  that 
such  a  contract  existed,  .  .  .  when  the  existence  of  the  writing  is  of  no  consequence  or 
significance  but  as  a  part  of  the  rt>  ge$ta  which  a  stranger  seeks  to  prove  and  to  charac. 
terize  with  reference  to  his  own  rights,  then  the  reason  of  the  rule  entirely  fails  and  the 
rule  itself  has  no  application." 

Accordingly,  in  many  jurisdictions  the  rule  is  not  applied  in  such  cases.' 


*  1791,  Breton  v.  Co|)e,  Peake  30  (rule  ap- 
J>':.,-<1  to  a  deed  ciincellnl  and  offeiwl  only  as 
contaiiiiue  an  admiiwion) ;  1801,  Manners  v. 
Pustaii,  4  Esii.  239  (action  for  (lenaltirs  for  usury  ; 
in  provins  the  usury,  an  attested  warrant  of  at- 
torney, held  subject  to  the  rule). 

•  Accord:  Ala. :  1881,  Ellerson  v.  State,  69 
Ala.  1,  3  (indictment  for  removing  personal 
property  subject  to  lien  ;  witnesx  to  contract 
creating  lien  required  to  be  called);  1892, 
Steiner  p.  Trainura,  98  Ala.  316,  318,  13  So.  365 
(trover  for  a  horse ;  note  given  at  the  sale ; 
exempted);  1892,  Lavrette  v.  Holcombe,  ib. 
603,  510  (same;  affidavit);  Oa.:  1890,  Hudson 
V.  Puett,  86  Oa.  841,  12  S.  E.  640  (claim  for 
rent ;  to  show  reasonable  value,  a  contract  of 
lease  of  same  property  to  another,  held  not  col- 
lateral) ;  1893,  Oiannone  v.  Fleetwoo<1,  93  id. 
491,  493,  21  S.  E.  76  (execution  on  property 
claimed  under  mortgage  ;  bill  of  sale  used  to  re- 
but evidence  of  fraud,  held  not  collateral) ;  1 895, 
McVicker  e.  Conkle,  96  id.  584,  595,  24  8.  E. 
23  (rule  not  applicable  to  document  offered  only 
as  8tandanl  for  comparison  of  hands);  1897, 
Summeronr  ti.  Felker,  102  id.  254,  29  S.  E.  448 
(section  for  rent ;  note  given  for  the  rent,  not 
collateral) ;  Co.ie  1896,  {  6244  (production  not 
necessary  if  paper  is  "  only  incidentally  or  col 
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laterally  material  to  the  case");    A'v.  .■  1S16, 
Brashear  v.  Burton,  4  Bibb   442  (title  tn  ikt. 
sonalty ;  bill  of  sale  incidentally  in  rluiin  of 
title;   mle  not  enforced) ;  Me. :  1830,  l)nn-  c 
Wadleigh,  7  Greenl.  94  (rule  not  applieil  tn .I.hu. 
ment  used  to  discredit  a  witness  as   niiitaiu- 
ing  an  inconsistent  statement) ;  1841,  Avns  t: 
Hewitt,   1  Appl.  281,  285  (if  it  is  a  ilo<'iiiii.'iit 
"  wholly  inUr  alias,  under  whom  neither  |i:irty 
can  claim  to  deduce  any  right,  title,  or  iniiiist 
to  himself,"  the  nile  does  not  apply  ;  n»  li"iv.  to 
a  bill  of  sale  corroborating  a  witness'  t(>tini»iiv 
to  a  third  person's  insolvenc}-) ;  1845,  I'lilliii  v. 
Hutchinson,  12  Sliepl.  249,  253  (t)ie  pn,.  hng 
case  approved  ;  here  the  rule  was  held  ap|ili.al'li 
to  a  bill  of  sale  to  the  defend    .t  atr.-,tiiiir  his 
claim);  ifich.:  1880,  Hesa  v.  Oiiggs,  4.i  .Mi.h. 
897,  399,  5  N.  W.  427  (plaintiff  in  replevin,  r.-^t. 
ing  on  possession  iinder  a  contract  with  n  thi-il 
pe'son  by  the  defemlant ;  rule  applied)  ;  .V.  H.: 
1845,  Rand  v.  Do<lge,  17  N.  H.  343,  .3.');  (rule 
not  applieil  to  r,  contract  making  G.  the  ajjeiit  of 
an  ancestor  cr  to  do  acts  of  prescriptive  i«wse.s- 
sion;  see  quotation  *«;)ra) ;  Pa.:  1813,  llnkirt 
V.  Haine,  6  ISinn.  16,  20  (see  quotation  simrn] ; 
Tenn. :  1874,  D<-monibrenn  v.  Walker,  4  Ikxt. 
199  (to  rebut  a  contention  that  the  will  uu<ler 
which  the  plaintiff  claimed  was  procured  by  iin- 
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The  precMe  term,  of  th«  limitation  are  not  uniformly  defined,  and  are  dif- 
ficult  to  define ;  the  tnal  judge's  determination  should  be  allowed  to  control 
The  term  " colla^ral,"  often  used,  is  elusive  and  unsatisfactory;  and  it  ia 
so.net.mes  mistakenly  employed  to  designate  the  principle  of  <irtain  other 
cases  {po,t,  §  1293).  where  the  rule  U  also  not  applied. 

(«)  "Porporu  to  haT*  b«M  AtUatad." 
§  1292.  Who  la  an  Atfatli..  Witn.aa  The  notion  of  an  attesting  or  sub- 
scribing  witness  IS  that  of  a  person  who.  at  the  request  or  with  the  consent 
of  the  maker,  p  aces  his  name  on  the  document  for  the  purpose  of  makine 
Leroby  an  implied'  or  expressed  statement  that  the  document  was  theS 
known  by  him  to  have  been  executed  by  the  purporting  maker* 

(1)  In  the  first  place,  then,  a  person  who.  though  he  saw  the  execution  and 
thcgh  his  name  is  on  the  document,  did  vol  write  it  himself,  is  not  an  at- 
testiug  witness,  because  he  did  not  in  fact  make  the  attestation* 

(2)  For  the  same  reason,  a  fictitious  person  whose  name  is  signed  is  not  an 
attesting  witness.* 

(.3)  Again,  an  officer,  whose  signature  is  required  by  law  or  by  rule  of 
Court  to  give  validity  to  a  document  or  to  enable  it  to  be  filed  for  a  specific 
purpose.  18  not  an  attesting  witness.*  because  he  signs  for  a  ditterent  purpose ; 

(iiif  influence,  the  pUintilTt  offered  a  former  will 
c  .■  u  Kiiiiilar  tenor ;  held,  that  the  rule  did  not 
ii|.|p!,v,  where  a  [laper  "comes  incidentally  in 
ju.»tioi,  "  «s  here) ;  1874,  Henly  v.  Hemniinjr, 
(  1.1.  524  (rule  not  applicable  to  a  bill  of  wile  of 
K,«»U  nued  for  in  replevin);  n. :  1849,  Curtis 
V.  IWknap,  21  Vt.  433  (the  plaintiff  w«»  hired 
by  T.  to  Mrforai  work,  but  T.  abandoned  the 
contract ;  the  defendant  then  hired  the  plaintitf 
to  complete  the  work  at  the  ume  prices  ;  held 
the  nile  did  not  apply  to  the  writing  between  T 
and  the  plaintiff,  which  "was  only  ineidentnlly 
in  (iiiestion,  and  of  which  "  the  parties  to  his 
coiitraa  had  never  constituted  the  subwrib- 
iiiK  witness  ...  the  exclusive  witness  of  their 
contract  ). 

Vontrn:  1826,  Roberts  r.  Tennell,  3  T.  B. 

f'yjJiiK^'^'  "•'*'•'  "<»<'«"  »•  Ooo.lall,  6  J. 
J.  M.  598,  898  ;  1871,  Knimes  B.Oerrish,  7  Nev. 

!/.  ^•.„f7^'"'^-  '*"•  ^<""-  "■  C-stles, 
9  Gray  121  ("  collaterally  or  incidentally  "  ;  left 
umlecided). 

I)istin(fu\  h  the  cases  cited  pott,  {  1293. 

A  clau  )  expressly  using  words  of  attesta- 
tion IS  unne  ssary,  if  the  real  purpose  of  siirning 
was  to  attest ;  1848,  Chaplain  v.  Brisc<»,  if 
8m.  4  M.  378,  S7»,  382  (persons  signing  in  the 
usual  place,  but  not  named  as  witno8.ses,  reiiuired 
to  he  called) ;  and  cases  cited /xw^  §  1511. 

Distinguish  the  question  of  substaufVe  law 
whether  the  attestation,  as  an  element  in  the 
.nlulityofa  document  required  to  be  attested. 
siittiois  under  that  substantive  law.  See  for 
e.tai,;;,les :  1836,  Doe  v.  Burdett,  4  A.  *  E  1 
(uniler  what  circumstances  a  general  attestation 

139,"So"°'''    ""'  ^'"^  "•   """""'  "  ''"• 
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Whether  a  person  signing  may  under  the 
parol  evidence  '  rule  show  that  his  iitUiUion 
Kot  merely  to  attett  and  not  to  be  an  obligor  is  a 
different  question  (post,  |  2419). 
..>o*,\**''  '^"•«'"»  »■  Skinner,  11  M.  A  W.  161. 
168  (the  attesting  witness'  name  was  written  by 
another  person  in  pencil ;  held,  not  necessary  to 
call  hint;  Abiuger,  L.  C.  B.  :  "It  is  not  the 
men;  presence  of  a  person  at  the  time  of  the  ex- 
ecution of  an  instrument  that  makes  him  an 
attesting  witness  ;  for  if  five  huiidre.1  iiersoiis 
were,  if  they  do  not  sign  as  attesting  witnesses, 
you  are  not  bound  to  call  one  of  them  ") ;  1816 
Jackson  v.  Uwia,  13  John.  604  (signature  of  a 
second  witness  by  the  first,  treated  as  if  attested 
»y  ""•  oi'^y)!  181  ♦,  Allen  r.  Martin,  1  Law 
Kepos.  N.  C.  373  (the  maker  had  himself  written 
'he  witness  name  ;  rule  not  applicable). 

The  primitive  notion  of  an  attestation  was 
quite  otherwise,  under  the  Germanic  system  of 
proof,  by  which  a  person  might  write  the  names 
of  any  numlwr  of  his  absent  friends  to  his  deed 
and  get  their  consent  afterwaiils  j  "a  witnesa 
to  a  de«J,  according  to  the  popular  conception, 
was  not  necessarily  one  who  had  seen  it  exe- 
cuted, but  one  who  was  willing  to  give  it  credit 
by  hw  name  •■  J  Thayer,  rrelimiuary  Treatise  on 
Evidence,  98,  citing  instances;  1543,  Kolfe  v. 
Hampden  Dyer  53  *  ,•  and  see  another  in.stnnce, 
since  published,  in  the  Selden  Swiety's  SeUrt 
Civil  Pleas,  I,  No.  76  ;  see  also  the  accounts  in 
the  German  writers  cited  av'e.  §  1287,  liarticu- 
larlv  Bre8(.laM,  pp.  636-588,  548,  790-814. 

•  1791,  Faaset  v.  Brown,   Peake  23 ;   1805, 
Burrowes  v.  Lock,  10  Vea.  Jr.  470,  474. 

•  1844,  Bailey  v.  Bidwell,  13  M.  ft  W.   73 
(an  attorney  attesting  a  petition  in  the  Bank- 
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■nd  (or  the  Mme  raaton  an  officer  authoriied  to  take  an  aoknowledgment 
and  to  give  a  certificate  thereof  admiMible  aa  evidence  under  the  Huarsav 
exception  ipo§t,  §§  1676,  1U82)  would  not  be  an  atu>*ting  witnesa.* 

(4)  A  penton  who,  though  he  sees  the  execution,  dues  nut  then  $iijn,  is  n "t 
an  attesting  witness;'  for  the  object  of  attestation  is  to  secure  tliu  wriit.  u 
record  of  his  knowledge  liefore  any  doubt  can  arise  an  to  its  curri'ctiies>i. 

(5)  A  person  wlio  attests,  but  is  at  the  time  ineomptUnt  to  act  as  iilUstiri„' 
witness,  under  the  substantive  low  prescribing  the  qualities  of  a  valid  otii  >- 
tation,  is  without  the  8co|)e  of  the  rule  and  need  not  be  called.*  Whetli'  r 
his  attestation  may  lie  used,  by  proving  the  signature,  as  evidfuce  of  i-xtii  u- 
tion,  is  another  question  (po$t,  §  1510);  as  also  the  question  whether  o  snl.- 
sequently-orising  incompetency  to  testify  exempts  from  prudiiction  i  tmsi 
§  1316).  '''     ' 

In  all  the  preceding  insUnces  the  rule  of  calling  the  witness  docs  lu.t 
apply,  and  other  evidence  may  be  used ;  olthough,  the  attestation  beinj,'  n 
nullity,  the  document  may,  under  substantive  law  requiring  it  to  be  attested, 
be  after  all  excluded  as  invalid. 

(e)  "A  Party  deairlnf  to  Prove  Ita  Bxeentlon.'' 

§  1293.  Role  appUea  only  In  proTing  Bxeoutloii,  not  in  nslag  the  Doou- 
Bsent  (or  othar  Purposes.  The  object  of  attestntiim  is  to  provide  a  witin  >s 
who  shall  be  able  to  testify  to  the  execution  of  the  document  by  the  jhtsou 
making  it,  i,t.  to  authenticate  its  genuineness.  Hence,  so  far  as  the  partv  is 
engaged  in  proving  something  about  the  document  other  thon  its  mere  exe- 
cution —  *.  g.  its  eontenti,  its  delivery,  or  the  like  — ,  the  attesting  witness  is 
not  a  preferred  witness.'    For  this  reason,  the  rule  does  not  apply  whir.'  a 

rtiptoy  Court,  where  inch  attestntioD  wh  ro- 
quired  Tur  tiling  ;  nut  necesury  to  be  callml). 

*  1892,  LiirretU  v.  Holcoiiilie,  98  Ala.  503, 
610,  1-2  i'K).  789  (affiilavit  acltnowleilicea  berorr  ■ 
notary  ;  held  not  an  atteatins  witneaa  requiring 
praference,  though  he  might  be  to  give  validity 
to  a  document).  Omtra:  1902.  Hayea  v.  Banka, 
132  Ala.  354,  31  So.  464,  teinhU  (noUry'a  de- 
fective certiflcate  of  acknowledgment). 

»  t>l.  C.  C.  P.  1872,  f  1935  ("A  aubacrib- 
ing  witneaa  n  one  who  »eea  a  writing  exrcut«<l 
or  heart  it  acknowledged,  nni)  at  the  requeat  of 
the  party  thereupon  aignt  his  name  ") ;  amendetl 
in  1901  (hyNubatitMtingrnr  "  it  ack nowleilged. 


the  interpreter  nuking  t  will,  and  waa  rec|iiii>'<l 
to  be  calleil). 

>  Beaiilea  the  following  caaea,  the  authdriliu 
to  the  «me  effect,  for  proof  of  execution  in  ,/, «, . 
ml,  cited  poll,  |  2133,  would  be  a|>|ilii'aM,' ; 
1837,  Hani'iwk  v.  Byrne,  5  Dana  Ky.  Si:i  (Mm- 
tifying  a  note  ;  on  the  theory  that  the  wiiijng 
itaelf  ia  better  than  a  witneaa,  calling  llie  wii- 
neaa  held  not  neceaaury) ;  1879,  Skiiiinr  e. 
Brighani,  128  Maaa.  182  (trover  for  cliumls 
obtained  from  the  plaiutifT  in  exibanKe  Icir  in 
invalid  dee<i  by  tliinl  (leraona  purimrtiii;,'  to 
convey  certain  land ;  witnenaea  not  rei|iiiiv.l, 
becauM  the  delivery  of  a  paper,  not  the  Hifjniiijj 


tne  worda  "a  party  thereto  declare  that  it  waa      of  a  deed,  waa  to  lie  proved);  1873,  K-li.w  v 
executed   by   him  ' ;    for  the    validity   of    the      Mitchell,  26  Mich.   500,  602  (not  re.|iiii,,i  ii 


amendment,  aee  ante,  |  *88)  ;  1829, 'Henry  ». 
Bishop,  2  Wend.  676,  577  (one  who  aaw  the 
execution  but  signed  afterwards,  not  au  attest- 
ing witnesx). 

»  1848,  Doe  r.  Twigg,  6  U.  C.  Q.  B.  167, 170 
("the  attestation  .  .  .  isa  mere  nullity,"  and  the 
maker'a  execution  ia  to  be  proved  otherwise) ; 
18.53,  Packard  v.  Dnnamore,  11  Cnsh.  283,  J85 
(may  be  proved  "aa  if  there  had  been  no  attest- 
ing witness  ").  The  following  case  ia  (leculiar, 
but  seems  sound ;  1849,  Potta  v.  House,  6  Oa. 
824,  3  46  (a  negro,  incompetent  aa  a  witneaa,  was 
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lirnving  contents) ;  187!5,  Knynor  v.  Niirt .ll 

id.  210.  213  (xame) ;  1830,  Foster  i>.  Wiill,,.  .■,  2 
Mo.  231  (that  a  co-signer  of  a  boml  had  exniiiiil 
merely  as  surety  for  the  other ;  proiliK'tion  n^t 
required);  1813,  Heckert  ir.  Hnine,  6  Minn.  lit. 
17  (to  prove  a  written  receipt  the  witnesi  iini.t 
be  called,  but  not  to  prove  tne  fact  of  pavnn  nt) : 
1824,  Balib  v.  Clemson,  10  S.  t  R.  119.  l-'ii 
(same,  for  a  bill  of  sale) ;  1826,  Wishart  v.  I)m»- 
ney,  15  id.  77,  79  (same,  for  a  receipt);  1,h;i1. 
Harding  «.  Craigie,  8  Vt.  601,  608  (a  note  .sii;iii'.l 
by  three  peraoua,  with  S.  aa  witneaa ;  to  j.ruve 


If  12M-1S81]  IXECUTION  NOT  DISPUTABLE  |  jo^ 

d^  i.  uMd  to  .how  color  of  title  or  extent  of  cl.im  by  one  cl.uni„B  title 
tlTough  «lver«  po.«.«o„  (fo*t.  J  1778);  for  the  cWmant  d.«.  Z  mt 
u,K,a  the  .uthenticuy  of  the  deed.,  but  upon  it.  contenU  m  cmbodyina  u!e 
.xtent  o  hi.  claim.  Whether  the  rule  .hould  .pp,y  to  one  w^.od  Z  « 
.lapro^^thefenutneruu  of  a  document  ia  a  difficult  Question  ,«  but  it  would 
pern  a..t.  «nc  bjr  hypotheei.  the  party  alleging  it,  execution  mu-,t  .1  Jdy 
Imve  been  excu«jd  or  exempted  from  producing  the  witne«.  the  party  den/- 
.n«  .hould  not  be  put  m  a  le«  favorable  po.iUon.  and  the  rule  .houfft 


id)  "AclMt  aa  Op|K««,t  «itlU.d  ta  the  •tat.  o«  tk.  Zmm.  to  Dt.|wte 

Bxeontloa." 

§  1291   B.ee.tlo.  net  OtepuUbl.  (1)  b.o.«.  of  B.topp«l  or  oth..  Kale 
Of  .«b.u«u.e  Law.     Where  the  opponent  by  hi.  prrconduct  i.  e.! 
..HKd    rom  denying  execution,  the  execution  cannot  be  put  in  iwue  bv 
...i.,  and  the  party  offering  the  document  need  not  in  auy  manner  evidence 
.u  execution  (poU  §  2132).    Since  the  production  of  the'  attesd. «  wiZ 
H  re4U.red  .olely  for  the  purpose  of  evidencing  execution,  the  rule  of  p " 
duct.o„  therefore  doe,  not  apply..    For  the  «»me  reason,  whenever  a  Se 
0   su  .stantne  law  forbid,  the  execution  to  be  denied,  the  rule  docVno 
apply     and  th.s  wen,  to  include  the  case  of  a  document  whose  execu- 
te,, the  opponent  w     ,^«««y  boun^l  to  «3cure  and  can  therefore  not  now 

§  l:'95.  Bxeontton  not  DUpuUbU  (2)  been.,  ol  a  IIhI.  of  PUadin- 
So  far  a.  any  rule  of  pleading  requires  that  the  execution  of  a  dcKuS 
..me.  .„  the  declaration  mu,t  be  expressly  traver«3d.  the  failure  to"S 
m  deual  mu.t.  under  .uch  a  „,le.  be  equivalent  to  a  confession  of  the 
allegation  of  execution  in  the  deckration.  and  thus  the  execution  is  nol 
m  issue  on  the  trial,  and  the  present  rule  does  not  ap.ly.    1  cL  „glv 

traverse  disUnct  from  the  general  issue,  was  required  for  putting  thl  exe' 

utinn  into  issue,  and  of  course  so  far  a    the  opponent  failed  to^ead  the 

general  issue  or  any  .pecific  traverae.  the  rule  for  calling  the  attesting  wl 

iie«l  not  be  died).  •«e»Utlon,  8.     tlon,  call  «  witnewi  other  than  the  8ul».ribing 


nwl  not  be  called). 

•  I  Ml.  Jorilan  v.  Faircloth,  18  Oa.  S44  (not 
•n.Ii.aWe  to  one  calling  the  maker  to  deiiv  the 
geiMiinen«M  of  a  <l«-<»  in  his  name);  1856 
St«n,|H.r  V.  OnffiD,  20  i.l.  812,  820  (claim  of  ad^ 
«rw  ,«M„,ion  uDdfra  bond  in  the  name  of  Z. 
biit  «,l,mtted  to  ha»e  heen  forced  j  claimant  mu.t 
fall  «,ine»«s  "whether  the  object  b«  to  prove 


onea  ;  on  the  principle  that  he  ahould  be  no 
worae  off  than  if  defenrtant  had  not  been  ex- 
empted from  calling  them). 

*  1849.  Perry  v.  Lawlesa,  8  V.  C.  Q.  B  514 
(representations  as  to  Renuineness  of  a  note 
made  before  the  plaintitTa  purchase).  ' 

*  1828,  Scott  V.  Waithman,  3  Stark.  168 
(action  against  a  sheriff  for  taking  insuCicient 
auretiea  on  n  n>nl«vtfi  k^mJ  .  *i.-  "t .'o*     >  . 


«t  a  writing  is  Pennine  or  th.t  i»  i     '^     ■  '    "  •     "»"'""  »  '"•"''  '"'  »■'«'''«  insuCicient 

:»••  «i.Ke  he'^"'  t'he   ir^n  »t  know,  t^^'r  *^^'"l  "L."  "f'T"  >'»'' '  ""  ••»'"«"»  -luty 

thni.  all  others  that  tl^e  writ W  i.  Z„i„.^f  .*^i"*  *°  '"^'  .the  bond,  the  due  execution  w« 

it  i'  K  "uine.  and  spuriirif  if  il  «rriZ",'f  fe  f„  l'"'""."'^  ^v.^""  '  ""•  C™'-  1896, 

18.W,   Well,  V  Wafker.  29  id.' «0  '^?6"2    dei,i  „*„""    yUw"  to  ri,'"     '"   "'     '""'■''  '""•''  " 

r.u,l  by  defendant  to  i^r,  without  pnxliciiS^  S,  /uVctto^rri' 
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ncM  did  not  •pply,'  though  no  Ubenlity  wu  shown  in  int«rpnting  thi^ 
principle* 

In  mora  ncent  timet,  and  tine*  the  improvement  of  oommcm-Uw  plcml. 
ing,  the  place  of  this  principle  haa  generally  been  taken  by  atntutory  eim.  t. 
menu  expreuly  providing  that  the  opponent's  failure  to  put  in  ismiu  » 
document  whose  execution  it  alleged  in  the  opponent's  pleading  shall  Im< 
taken  at  an  admission  of  iu  execution,  and  the  execution  cannot  be  deni.il. 
Tliese  itatutet  provide  for  the  Ukingof  ittue  tometimet  merely  in  the  \>\<-n.\- 
ing,  sometimes  additionally  by  affidavit ;  but  the  principle  and  the  i-nv.t 
is  practically  the  same  in  all.  These  sUtutes,  and  the  decixions  intorpi.t. 
ing  them,  involve  a  rule  of  pleading,  and  are  therefore  without  the  pres.  nt 
purviHW* 

S  1296.   Bxecvtion  not  OlapaUbte  (3)  becaoae  d  Jadielel  Adalaaioa.    K.t 

the  purpog<<8  of  proof,  a  judicial  admission  of  the  opponent  —  i.  r.  an  ex\<n;n* 
agreement  for  the  purposes  of  the  trial  —  has  the  tame  effect  as  a  failure  to 
plead  in  denial ;  it  is  a  waiver  of  proof  on  the  subject  (pott,  §  2588).  Htnoe 
when  a  document's  execution  is  judicially  admitted,  the  present  rule  does  not 
apply.*  Such  judicial  admissfoas,  however,  must  be  distinguishetl  from 
ordinary  or  circuiustontiol  admissions^  with  which  they  have  nothing  in 
common  except  the  name.  The  use  of  the  latter  sort  in  the  present  con- 
nection raisei  a  different  question  (poit,  §  1300). 

$  1297.  Bxeontlon  not  DteputaMe  (4)  beoaue  of  Opponent's  Oaim  nodtt 
the  Same  Instraaent.  Where  the  opponent's  claim,  as  expressly  set  fortli  in 
the  pleadings  or  as  developed  in  the  course  of  proof,  predicates  the  genuin.'. 
uess  of  the  very  document  which  the  proponent  now  detirei  to  prove,  it  is 


'1818,  Cooke  ».  Tuiwell,  8  Taunt.  4S0 
(OibU,  C.  J.  ;  "  In  cmm  when  nm  tri  /aelum 
U  nut  plra-lnl,  ...  1  n«rer  yrt  hrairJ  it  con- 
teniltxl  that  it  wu  nacnHrjr  to  call  the  aubacrib- 
ing  witiiew  "). 

*  1811,  WillUmi  ».  Silla,  9  Camp.  51» 
(Ellenborounh.  L.  I'.  J.:  "The  ileremlant  br 
refraininit  from  the  pli-a  ot  ntm  al  faetum  baa 
only  ailniittnl  ao  much  of  the  deed  aa  ii  ex- 
panilnl  u|i.in  the  record ;  and  if  the  plaintiff 
would  avail  himwif  of  any  other  part  of  the 
deeil,  he  must  prore  it  by  tho  ittteatinf;  witness 
in  the  common  way") ;  1838,  OilU-tt  v.  AMwtt, 
7  A.  4  E.  783  (a  }>lea  admitting  the  execution  of 
>  deed  of  indemnity  tued  on,  the  deed'a  recital 
setting  out  in  part  a  deed  of  trust,  doea  not  dis- 
pense with  the  witness  to  the  deed  of  trust) ; 
18*1,  Jackson  r.  Bowley,  Car.  A  M.  97  (on  an 
issue  of  pUne  adminutrnmt,  in  an  action  aKsinst 
an  executor,  the  witness  to  a  deed  to  the  testa- 
tor must  be  called). 

•  They  are  further  noticed  under  Judicial 
AdmiasioHA  {post,  |  2594). 

The  curioua  result  may  occur,  where  such  a 
statute  exists,  and  where  the  limitation  alwut 
documents  incidentally  in  i»me  {atUe,  {  lli90) 
does  not  exist,  that  the  essential  documents  in 
the  case  uewl  not  be  authentioatml  at  all,  while 
minor  documents  must  be  proved  according  in 

i:>: 


the    rigor   of   the   present  mie ;    «.  g.   182«, 
Roberts  ».  Tennell,  8  T.   B.  Monr.  247,  «0. 

Distinunish  the  following :  1878,  Huld' n  r. 
Jenkins,  I3S  Maaa.  448  (failur*  to  deny  a  «!;•- 
natura,  under  a  atatute  requiring  a'»|Kii(ji; 
denial,  doea  not  relieve  fnm  proof  of  tin-  nttett- 
ing  witneaa'  signature  for  the  pnrpoae  of  availin); 
of  a  longer  atetutory  bar  for  atteated  docunipnts; 
but  "  might  relleva  "  from  calling  the  witntss  to 
prove  the  mnker'a  aigaature). 

«  1800,  Lainge.  Ksine,  3  B.  4  P.  85  (war. 
rant  of  attorney;  since  "it  appeared  thit  tlie 
defendant  ilid  not  merely  acknowledge  th.-  in- 
atrunient,  hut  agreed  [for  the  purpose  of  l.pil 
proceeilings]  that  the  plaintiff  should  act  ii|«in 
It  as  if  the  witness  himself  had  been  pri>clii..il," 
the  culling  was  not  required  ) ;  1839,  Briiii;loH ,-. 
Goodson,  8  Scott  71,  8S,  per  Tindiil,  C.  .1.; 
1886,  Coleman  v.  State,  79  Ala.  49;  ISilO,  Ki'  li- 
mond,  etc.  R.  Co.  v.  Jones,  92  id.  22rt,  V  So. 
278  ;  1893,  Hawkins  v.  Koss,  100  l(i.  4.'.H.  M. 
14  .So.  278;  1881,  Jones  r.  Henry,  84  N.  r.  :|J0, 
323;  1834,  Orady  ».  Sharron,  6  Veig.  320.  :).'!, 
824  (admisaion  by  counsel  exemptaTroni  (villinj 
witnesses).  Contra,  but  clearly  wronit :  1844, 
Hylton  V.  Hylton,  1  Gratt.  161,  165  (ailiiiission, 
during  trial,  of  the  due  exi-cution  of  a  «i!l,  not 
sufficient  to  disiwnae  with  the  testiniwnv  re- 
quired by  law). 
'8 


II  iw-issi]        nicimoN  not  dwputabix 
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clfiir  that  tha  fomar  ia  in  pneiaaly  the  lama  >iii..tu.  ..  ««  v   •.   .  ^ 
in«  or  hj  Judicial  -dmiMiT  c.,„Crtt;  Si"  ? '' t^?!' ''' P^^^^ 
ohvi..„,ly|„co„.Ut.ntforhira  to  ^^n  U,\xt^t^L       T^""'    '*  *" 
l.r..««nt  c!«m  ordafenoa.  in  one  part  of  the  J^?        ^  •«>  .lament  of  hi, 
i..  emct  to  deny  the  exeiuln  br^lt  na tlf.  *^"  ''"*  '"  '"'**''•'  I*'* 

loHK  -.  the  op^ant  Suin.TheT.;fr  .tti^drr   "^"  ''r'""^    *» 
ktt«rone;  ao  tonir  aa  the  doTun  en/u  1  t     L      ""'"^  «1in.|ui«h  the 

far .  he  i.  coneer^nCnrer;,:  r^;!';;^  ^P^r 't^*  "  '""  /'" 

;.;..;2,^Wdi.puuh,..the..e^l„^^ 

Thi.  haa  long  been  judicially  conceded  ;  althouah  the  «««<!«  » 
ii.Kth«  situation  are  not  uniformly  exnre« J  .^iT        ?•       "  *"''""  *'•*""• 

wdathaend'of  ^^70.  rdoc":---;;:' a^r  L^^i  trii^ 

c«ll  the  witnw  to  i>r.)yr  it,  .ni,  t|,„ii»l,  h»  wm 

thf  iHirtiM  hurt  in  enlling  for  iu  nroclu'-tion  •'  I. 
in.ma.eri.l);  ,836,  IV*  ."  W.in^  TnVv' 

It    )i   1843,    B«II   r.  Ch.ytor,   1  f.  4  K.    l«a 

d  r  ,«  .i  t'.r"'"'*  *"•  ""'  '""'■en  h.ld  to 
awpeiiM  with  the  witDMii).    C/marfo  •  18S1   rkt^ 

D^uc'eJ"!"'**""'  ="'"""'^-  ^■-  ""('•o»VTO 
produced  by  an  opponent  cUiming  »n  iut™t 
thei^under,  no  proof  of  exw-ution  n«-««,^: 
UiM  S/ala:    CI.   C.    C.    P     1871    t   i^Ji' 

so  n«.  «1S,  617  (j'roduftion  by  oppon.nt  «n3 
c  .in,  nn.ler it.  .ulrfnient) ,  0..  dod.n895,  is2« 
(  'The  i.ro<luction  of  the  poper  by  the  cifi^id.. 

with  the  necew  ty  of  proof")-  l«a«   B»>J_ 

?h.  .„K^  .*  nature.'  even  though  not  concern  n« 
W.irinr   '^•,??'r''-  "'i  I857.M.'OreKor  ' 

^  •'&'a;::t^iL^  '<?S  '^^"•- 

pLiiitifT  u«.d  ,  doe.1  to  defendant  to  proWn 
»K  J  "'"S'r."  "  "  '"  P™"  executionlTls"? 

%fc:.a-.:it)d^^i/^ii<;^ 
CK.;'it  c  '^ " "  "^"" '  ^"^«^'' 


cl.in.  bv  the  op,«.nent  nn.l-r  .  deed  A  ^itins 
.d«-.|  B  .x.n.pt.fmm  proof  of  deed  B) ;  1818T 
Knight  «    M.rlin.   o„,   2«  (u.ignor\g,l„, 
•«IKI,«.  of  .  leu.  ,  the  defendant.  ,K«,X„"f 
th..   u.tnm»«t,  claiming  under  it.   di.|>en». 

•  II  ilewitnM.))  1819.  Oorton  i-.  Dywn   I  B 

*  K.  21*.  221  (action  .«.i„.t  executor  "•theYr 
•■1:|  n,   ,  n.b-    •!..  will,    held   to  diapen-i  ,Tth 

UK;  «  Moore  347  («tion  for  uae  and  occuwtion 
apiiMt  ..-iKnee.  i„  Unkn.ptcy  ;  the  prodm-  CS 
b,  he  ,l,fe„d.nt.  of  the  .«4nme„t  togethe? 
•Ui  the.r  o..c.|D,tion  of  th.  preini.;.,  Cuil 
Ai,T  ",'  Tr;'.*!  '"""*»."  «n.l  thTwitne.; 
1^1, 'J/n""  =  "**•  •**»■  "•"kin.  3  C  *  " 
402;  1826,  Burnett  ».  Lynch.  8  D  A  R  i«« 
175.  5  n.  A  r.  889.  «SS.  604  (.;tl„n  on  thi 
covenant,  of.  l.,j.  'by  ,(;,  jiJi'^^J,  J. 
«.!(!««■.  who  had  liimaelf  a-igne.!  t?  .    h  nl 


r,       ,       ..-..«.,    ■■iiiiarii    aHiirnmi    to 

•'rf'''" «   •>?  «"  "ce^tor  of  th.  pliSr  in 

eje;  ...en, ,  th.  plaintiff  h.d  obtain,.f,Si„i„„ 
of  the  ,l,Knment  and  refuw.1  to  pro-liiclTorZw 

Je»,w  the  plaintitli  "intended  to  Zire  . 
beneht  from  th.  po«eaaion  of  th.  le«e  and 
t,«ren„,|,„.    .  .  .  waaanchaarlearindndtted 

,Vr        Vi  ■  "  "^  '"*  "(jreement  of  aale    the 

;*;fe;  Sr-U'-iTrrn.";"^ 

TOIh  II.  ^  XT  * 
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ment  to  be  proved  was  in  possession  of  the  opponent,  and  was  produced  In 
him  on  notice,  the  proiranent  need  not  prove  its  execution,  and  therefore,  nf 
course,  need  not  call  the  attester.'  This  singular  doctrine  was  placed,  in  tho 
first  ruling,  on  the  ground  that  the  proponent  would  have  been  ignorant  df 
the  attester's  name,  and  therefore  the  attestor  was  in  effect  uuavailablf  du 
the  principle  of  §  1314,  post).  But  in  later  rulings  it  seems  to  have  Urn 
Biijiported  rather  on  a  confused  notion  of  its  identity  with  the  principle  jii-t 
considered  (in  §  1207),  i.  e.  the  opjionent's  claim  under  the  document.  Tliis 
latter  ground  is  certainly  unsound;  for  there  is  an  essential  dift'en  inc 
bi'tAveen  the  opponent's  mere  custody  of  the  document  and  his  making  claim 
miller  it;  the  former  can  never  in  itself  be  equivalent  to  a  judicial  admii^si.'n 
of  genuineness.  The  earlier  reason  is  scarcely  more  tenable.  The  propoini  I's 
ignorance  of  the  names  might  liave  been  remedied  by  a  bill  for  discovery,  i.r 
by  a  motion  for  a  continuance  after  learning  tlie  names  on  production  ;  iiinl.r 
modern  statutes,  tlie  names  could  always  be  learned  by  demanding  inspeciinii 
bel'ore  trial.  Moreover,  it  is  difficult  to  see  why,  even  if  the  ignorance;  was 
irremediable,  the  proponent  should  be  excused  from  all  proof  of  execiitinn; 
he  might  lie  excused  from  calling  the  attesters,  but  not  from  making  so'ih' 
other  proof  of  execution;  there  is  a  hiatus  here,  which  indicates  that  this 
earlier  reason  was  not  so  much  the  real  one  as  the  later  one,  above  nuiiil. 
Finally,  as  a  matter  of  policy,  it  does  not  seem  fair  that  an  opponent  who 
happens  to  possess  a  document  should  be  obliged  to  have  it  taken  ngainiit 
him  as  genuine  merely  because  of  that  chance  possession.  The  doctrini',  in 
short,  can  only  be  termed,  in  the  language  of  Mr.  Justice  Washington,  '  a 
kind  of  legal  legerdemain." 

After  some  fluctuation  of  rulings  the  doctrine  of  R  v.  Middlezoy  was  in 
England  finally  repudiated.'    It  had  already  obtained  some  footing  in  litis 


»  1787,  R.  V.  Midillezoy,  2  T.  R.  41  (|»uper 
■trttlenicut ;  tlie  other  {mrish  proving  a  liiiiiiK  in 
M.  )<ari8li,  the  latter  in  rebuttal  cluimml  a  prior 
apprenticeahip  of  the  paiiiier  in  the  former,  and 
l^ve  notice  to  produce  trie  indenture  ;  but,  on 
its  production  hy  the  opponent,  offered  no  evi- 
dence of  execution  ;  held,  unnecessary  ;  Buller, 
J.:  "In  civil  actions  .  .  .  the  deed  when  pro- 
duced Ifroin  the  op|ionent's  custody]  must  prima 
fiifie  Iw  taken  to  be  duly  executed,  liecause  the 
pluintiir,  knuwinK  who  are  the  suliscribing  wit- 
iicssen,  ojinnot  come  pre|)areil  at  the  trinl  to 
prove  the  execution  of  the  deed  ;  therefore,  an 
instrument  coming  out  of  the  hands  of  the 
op|>usite  party  must  be  taken  to  lie  proved"; 
anil  two  such  iinre|iorte<l  rulings  of  Lord  MsQs- 
tielil  were  (■iteil). 

»  17»:i,  liowles  II.  Ungworthy,  6  T.  R.  3«« 
(H.  1).  Middlezoy  approved;  trover  by  assignees 
in  bankruptcy  ;  here  the  ilefeiidant  hail  pro- 
duced at  the  commissioners'  hearing  a  bill  of  sale, 
claiming  under  it) ;  1807,  .lohnson  v.  Lewellin, 
a  Esp.  101  (Kllenltorough,  L.  C.  J.,  thought 
that  K.  V.  Middlezoy  "  aiipeared  to  have  lieen 
decideil  without  due  consideration,"  and  declined 
to  follow  it) ;  1807,  OordoD  v.  Secretao,  8  East 
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648  (Ellenbnroiish,  L.  C.  J.,  "said  that  the 
case  of  R,  t>.  Middlezoy,  which  was  mu<  Ij  <|iies- 
tioaed  at  the  time,  had  been  since  oveniiN  il " ; 
the  production  by  the  opponent  "did  iml  miiht. 
sede  the  necessity  of  proving  it  by  oiio  nf  the 
suliscribing  witnesses,  if  any,  as  in  <>i  liiwin- 
cases  "  ;  counsel  argued  the  difficulty  of  li  irnini; 
the  names  of  the  witnesses;  but  the  I'nurt 
pointed  out  that  this  was  outweigheil  !  y  xhe 
ilisailvantage  that,  "  however  questioiiill''  in 
execution  might  lie,  and  even  tnoufili  I  <  [ilic 
op|ionent]  had  impounded  it  becau-  it  nu 
forged  or  had  been  obtained  by  frauil.  \<\  thr 
mere  possession  would  in  that  case  s .  !i  r  t<> 
authenticate  it ;  but  a  stay  was  granti  il  t  '  i^ivr 
an  op|iortunity  to  call  the  witnesses):  l^n'i. 
Wetherston  i>.  E>lgington,  2  Camii.  91  \\h:i\\\. 
J.  :  "The  old  nde  was  the  sensible  oin',  ih  it  mi 
instrament  coming  from  the  opjsisii.'  -i  1>'  uis 
prima /licit  taken  to  be  duly  executeil  "  :  Imt  In- 
conceded  that  the  rule  had  been  clian^'C'l  1 :  1  "in. 
Pearce  i>.  Hooper,  8  Taunt.  60  (tii>i'i^>  l"r 
entering  a  close  in  C.  ;  the  defendant  <  il!  I  for 
the  deed  of  C,  which  would  show  thiit  lli'iliwe 
was  not  the  plaintiffs;  attesting  wiliir>M's  un- 
necessary) ;  1831,  Orr  v.  Morrice,  3  li.  &  B. 


§§  1285-1321] 
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§  1299 
j'lrisdit  tions ; ' 


ronntry ; »  but  it  has  also  been  discountenanced  in  a.  .  •  „.• 
tlM.tigh  the  question  has  seldom  come  up  for  adjud    .'ion     ' 

f.„ir  a»i..»  „ith  th.  ,,,1.  „,„iri„g  p,^„„„„„  „,-„„';';;,';;;>••"' '°'«'« 

(e)   "Before  nainc  Other  Teeamony." 
§  1299    Atteeter  preferred  to  .ny  TUrd  Pereon.  todudlng  the  Mek.r  of  th. 

Document  By  the  very  notion  of  a  rule  of  preference,  the  ruleTor  „"  It^s 
ters  t..t.mony  prefers  .t  in  priority  over  the  testimony  of  any  ot.  er  p™ 
present  and  observing  the  execution  of  the  document  •  ^ 

r...t  IS  the  rule  so  rigid  that  even  the  testimony  to  execution  of  the  person 
ncnnlly  purporting  to  be  the  maker  of  the  docuJnt  (not  being  a   .artvToZ 

j!ii:SS"B!!tt.^"'"""'""'V"  ^"^'"""""-^  '"  most  American 
jur.s.i.ctions.      But  there  seems  no  good  reason  for  it.     It  partakes  of  the 

((Ie«I  and  liond  produced  on  onler  l.v  defendants. 
IMvsumed  genuine).  "  ^ 

*  1819,  Jackson  v.  Kingsley,   17  John    IRg 
(production  of  an  instrument  by  one  who  i.,  a 
l«rt}-  to  It  and  claims  a  lieneficial  estiitc  under  It 
nece^saarj-  to  disfH^nse) ;  1859,  Hill  v.  Townse,,.!; 

Selin,  4  Wash.  C.  0.  715,  719. 

•  1818,  Cooke  V.  Tanswell,  8  Taunt.  450  (the 
opponent  refused  to  produce  on  notice  :  "if  he 
wished  to  throw  on  tU  plaintiff  the  hnrthen  of 
callinR  the  Mibscnbing  witnesa,  he  niiKl.t  have 
produced  the  deed");  1838.  Poole  f.  Warren! 
S  Nev.  ft  P.  693  (,.opy  of  a  notice  to.M,il  ;  ,,r,mf 
of  execution  not  necesaary,  following  Cooke  .. 
Tanswe  1).  This  effect  would  certainly  follow 
under  those  statutes  in  some  iurisdictioii.  (n,,le.. 


139,  V.  P.  (the  fluctuation*  in  the  preceding 
r,il„,«s  nvicycd  ;  Pearce  v.   Hoo|.er  re^Med  a! 

ki..K  a  middle  ground,  i.  ,.  j^^^n.  plus 
MM.,Unn  of  a  beneficial   estate;   per   Uaflaa, 
C. . .   and  Richard»on,  J..  Gordon  V  Secretan 
hM  In  represent  the  law,  qualified  by  Pearce  v 
lb»;|HT;  |.,.r  llurroiigl,,  ,1.,  K.  ...  Mid.llezoy  was 

''.'■'"■=    t""'„f''"-'<.  J.,   undei'ide.1   on   that 

ii'Mt...  (lessee  ag,iin»t  assignee  of  the  lease, 
»ho  had  iisaigne.1  to  1).  ;  admitted,  "cominif  as 
it  .1.1  ..ut  „f  ihe  hands  of  the  defend»nt?T«f  a 
l«r....,  jviio  claime.1  under  him,"  per  Holroyd, 
J  ,     the  dee,  Icnme  out  of  the  possession  of  the 

B..  .....n,  1  Q.  B   117  (assumpsit  lor  money  ha, 

a...l  r,T,.,ved;  plea,  partnership;  an  ailcge<l 
«»;r,.M„,.|u  ,.f  imrtnership.  proveil  by  the  defeml- 
»..  ,  l...t  pro,luml  by  tl'.e  plaintiff  :\he  wi  n  s, 
...    i".l.»l»nsable);    Camvia:  1844,  .Foplin  " 

ITl     "**•   ""^''J'  "■  •*"'<'"l.  "  Oa.  791 
s.S,  .st<.veiison  v.  Dun  ap,  7  T.  B.  Monr  lU 

'.  .-".W..-  1815,   Betts'^i.  Bad^r,  W  jj^' 

^     (th,.  practice  her.  "has  been  l.'«,W,"y 

"  '  ,„    "''l.'"«<>y  i  "If  the  petty  producing  the 

p."  ■»  »   h  proof  of  eMMian);  1898,  Bern- 
Wt  V.  Brown,  188  M.  C.  687,  89  S.  E   8™4 
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Li?'  r'l-  ,*  '*^'' '"/  "^^  •»  "Pl«nei,t  ma; 

1  , «i'i'"l'",''  ™^"*'  *"  P"*'"'"  ""  ""tice. 
son,  •n-I"'^'* ';,'''",'''"■■  "  B.  M<mr.  383, 
390  (will  not  provable  by  draughtsman) ;  1823 
IjaWflke  ».  Gerl.eaii,  1  .Mart  N.  h.  486  (ntteate; 
jwjfinred  even  to  the  t.'stimony  of  the  parish 
judge  certifying  It);  1855,  Barry.,.  Ryan,  4  Cray 
823  (..Tcliiding  proof  by  another  |»M*m  i.resent) ; 
^^"i.  '**'•  ^'"™"  "■  Haiishue,  53  Oh.  482 
42  N.  E.  25e  (not  preferre,!  to  the  officer  taking 
the  ackiiowleilgment  of  the  maker). 

£ng.:  1794.  .lohnson  v.  Mason,  1   Esp.  89 

nel'l) ,  1815,  R.  v.  Harnngworth,  supra ;  1858, 
Whymtn  V.  Garth,  8  fcich.  803  (maker  of  « 
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pedantic  and  the  obstinately  technical  to  insist  on  the  calling  of  the  attestcr 
when  the  very  person  whose  execution  is  to  be  proved  is  willing  to  take  tlie 
responsibility  of  charging  himself  on  oath  with  the  act  of  execution.  Tliat 
he  may  possibly  be  a  partisan  of  the  proponent's  is  no  more  reason  for  ex- 
cluding him  than  for  excluding  any  other  partisan  witness,  and  is  no  iiidre 
likely  to  be  the  case  with  his  testimony  than  with  that  of  the  attester : 

1853,  Roberts,  J.,  in  While  v.  HoUiday,  20  Tex.  670,  082:  "  When  are  they  [the  wit- 
nesses] needed  ?  Are  they  needed  at  all  when  the  parties  are  both  agreed  upon  the  sarno 
thing,  about  the  execution  and  objects  of  the  contract,  and  have  no  issue  or  disputf  in 
relation  to  it  ?  If  it  be  an  essential  element  in  their  creation  and  capacity  that  they  inust 
be  produced  when  the  parties  are  agreed,  a  party  litigant  cannot  admit  hia  deed  by  gil^a 
or  other  writing  filed  in  court ;  [yet]  that  has  never  been  doubted.  ...  By  what  8trtini:er 
evidence  can  it  be  made  to  appear  that  the  parties  to  the  deed  do  agree  about  its  execui  ion 
(and  thereby  dispense  with  the  subscribing  witnesses)  than  for  the  grantee  to  assert  the 
execution  in  his  petition  and  to  procure  the  grantor  to  appear  in  open  court  on  the  trial 
and  as  a  witness  swear  to  the  execution  as  alleged  by  the  grantee  ?  .  .  .  [After  pointini; 
out  thnt  fraud,  lack  of  consideration,  etc.,  were  not  in  issue  and  therefore  the  testimony 
of  a  witness  could  not  be  better  than  that  of  the  disinterested  grantor,]  .  .  .  This  is  not 
an  exception  under  the  rule  that  the  subscribing  witnesses  must  be  called  or  accoiiuti^d 
for,  but  a  case  above  the  rule  and  superseding  it,  and  in  accordance  with  that  which 
enjoins  that  the  best  evidence  must  be  adduced." 

This  desirable  view  has  been  accepted  in  a  number  of  jurisdictions.^  It  is 
occasionally  put  on  the  ground  of  the  statutory  abolition  of  parties'  disquali- 
fications ;  but  this  is  erroneous,  for  at  common  law  the  maker,  thougli  tint 
incompetent  by  interest,  was  nevertheless  excluded.  —  If  the  attesting  wit- 
ness is  called,  but  fails  to  testify  {post,  §  1302),  the  maker's  testimony  is  tiaii 
receivable.* 

§  1300.  Atteater  preferred  to  Opponenfa  Bztrajadioial  Admissions.  If 
the  opponent  has  extrajudicially  admitted  the  execution  of  the  docunuiit, 
need  the  rule  requiring  the  attestor's  testimony  still  apply  ?    The  distinct  ion 


doeH) ;  U.  S. :  Ala. :  1831,  Coker  ».  Ferjfnson, 
70  Ala.  284,  28«,  288  ;  1882,  Russell  v.  Walker, 
73  id.  315,  317  (niortgajjor  for  mortRajjee) ;  Ga.  : 
1849,  Tyler  v.  .Stephens,  7  Ga.  279  (grantor) ; 
1889,  Haker  i:  Masacngale,  83  id.  137,  142,  10 
8.  E.  347  (iiiuker's  testimony,  as  assignor  to 
plaintiff);  1895,  Fletcher  ».  Peny,  97  id.  368, 
23  S.  e.  824  ;  /»<{. .'  1844,  Sampson  v.  Grimes, 
7  Blackf.  176  ;  Ky. :  1808,  Reading  v.  Metoalf, 
Hardin  535  (lelease  to  interested  witness ;  re- 
leasee's proof  of  execution  not  sufficient) ;  1816, 
Bi'iishear  v.  Burton,  4  Bibb  442  ;  1820,  M'Clain 
V.  r.n-gn,  2  A.  K.  Marsh,  454,  456,  temblf; 
1821,  Mclntire  v.  Fank,  Litt  8el.  C.  425,  427  ; 
18'i3,  Rees  v.  Lawless,  4  Litt.  218;  1826, 
McMurtry  v.  Frank,  4  T.  B.  Monr.  84 ;  Mam.  : 
1862,  Brighani  v.  Palmer,  3  All.  450  (mortga^'e 
calling  a  mortgagor  in  an  action  against  a  third 
person  ;  excluded) ;  Mo. :  1847,  Glasgow  v. 
RldKeley,  11  Ho.  34,  39. 

•  Ala.  Code  1897,  f  1797  ("The  execution 
of  any  instrument  of  writing  attested  by  wit- 
nesses may  be  proved  by  the  testimony  of  the 
maker  thereof,  without  producing  or  accounting 


for  the  absence  of  the  attesting  witnesses ") ; 
1902,  Hayes  v.  Banks,  132  Ala.  354,  31  .So.  m 
(statute applied);  Ga.  Code  1895,  §5244  lit- 
tester  not  required  if  the  maker  "  testifies  t"  it.« 
execution");  1874,  Bowling  ».  Hax,  .55  Mo. 
447,  448,  semble;  1813,  Jackson  v.  N'nly.  10 
John.  374,  376  (deed  ;  testimony  of  the  utikT 
sufficient) ;  1895,  Garrett  v.  Hanshne,  53  dh. 
482.  48  N.  E.  256  ;  1858,  White  v.  HoHi.lay, 
20  Tex.  679  (grantor  of  a  deed,  not  a  |«irty, 
called  to  stand  ;  witnesses  dispensed  with) ; 
1878,  Wiggins  v.  Fleishel,  50  Tex.  57,  6:i  (pir- 
ceding  case  approved  ;  but  the  grantee's  tisli- 
mony  held  rot  to  dispense  with  sulis.  rihing 
witnesses);  1879,  Texas  Land  Co.  v.  Williams 
51  id.  51,  69  (approving  the  precedinR  case; 
but  making  an  exception  where  the  deed  is  lost ; 
the  distinction  resta  on  a  misunderstanding  uf 
the  phrase  "secondary  evidence"). 

•  1896,  Kelly  v.  Sharp  8.  Co.,  99  Ha.  393, 
897,  27  S.  E.  741  (maker's  testimony  rweiveil, 
where  witnesses  were  called  but  could  not  prore 
execution). 
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ndmmaion  (,    U  §§  1048  105/)  is  here  important;  the  former  is  an  absolute 
waiver  of  proof  on  the  whole  matter,  and  relieves  the  proponent  from  off"! 
.,.,  any  evidence  of  execution  (ante,  §  1296) ;  the  latter  is  simply  a„  incon- 
...stent  uttemnce   ofiTerable  as  one  piece  of  evidence,  goiu"  witlf  tTe  other 
evidence  to  discredit  the  opponent's  present  claim.    Th!  il^^^ple  t       t £ 
fore  here  not  relieved  from  proving  e.xecution  ;  but  the  qL  ion  L  whether 
of  he  various  sorts  o    evidence  available  to  him.  he  must  employ  tlTeattes: 
ers  testimony  in  preference  to  the  e.xtrajudicial  utterances  of  his  op« 
Ihese  utterances,  it  may  be  observed,  if  receivable,  are  equally  Sable 
whether  the  opponent  was  (as  usually)  himself  the  maker  of  tlie  Smen 
or  not ;  in  the  former  c^e  they  are  more  probative  ;  but  they  cle  in  Tf  a 
all  not  because  he  wa.  the  maker,  but  because  he  is  the  opponent  in  t";   uit 
^ow,  so  far  as  concerns  their  practical  trustworthines.Uor  the  mrle  oj 
dispensing  with  the  attesting  witness,  it  is  to  be  observed  as  alreadrnotTced 

Tit  K?!.  77-  '''^'''''  '''  P'"^'"«  »  ^-"--'t's  contents"!:, 
^  2o5),  hat  the  real  objection  to  them  rests  only  on  the  possibility  of  abrt 
caed  testimony  to  oral  admissions.  The  possibility  of  error  in  an  opponent" 
actual  adm.ss.on  of  the  document's  e.xecution  is  very  small.  If  i„  a  wrSc 
produced  to  the  Court,  such  an  admission  clearly  ap^ars  to  have  be^n  made 
^.ere  IS  no  reason  why  such  evidence  should  not 'serve  at  least  to  di.spTe 
w,th  the  evidence  of  the  attesting  witness.  But  where  the  alleged  aLTs! 
s.on  IS  an  oral  utterance  and  the  opponent  denies  it.  and  the  telmony  of 
«o,ne  witness  has  to  be  believed  before  we  cau  assu.ne  that  the  admis  rLs 
really  uttered,  here  it  seems  less  desirable  to  abandon  the  orZry  p  eS 
ence  for  the  attesting  witness  and  to  replace  it  by  evidence  ope7to  uch 
uncertainties.  In  short  where  the  supposed  admission  is  conUined  n  a 
^vnt.„g  produced  to  the  Court,  it  should  suffice  to  dispense  with  the  attest! 

^leT^ti^e^-Jp^ir^  ''  ^  ^"^^^^  -  ^  -  -^  --ce  a^H 
The  rulings  have  been  by  no  means  harmonious.  No  express  and  final 
^.tlement  of  the  point  seems  to  have  been  reached  in  E.g]a.d  tt  a^ 
par..ntly  a  written  admission  was  sufficient  to  dispense,  and^her  is  oL^ 
authority  to  the  same  effect  for  an  oral  admission.^    In  the  United  Stites  the 

M701,  Dillon  V.  Crawly,  12  Mod.  600  (the 
witness  to  a  deed  was  siili|KEiiaed  Imt  did  not  an. 
|iear ;  an  indorsement  of  the  |wrty  him.>ielf  on  the 
(lef.l  aeknowledpng  it.  was  offered,  hnt  objected 
to ;  Holt,  C.  J. :  "  Can  there  he  better  evidence  of 
a  deed  than  to  own  it  and  recite  it  under  his  hand 
an,  s..al  ?  ;  and  all  the  Court  agreed) ;  1779 
A  hot  ';..Plumbe,  1  Dour.  216  (a  bankrui-t"; 
exirnjiidicialoral  acknowledpnent  of  a  bond  ex- 
,!!„  ;  •■  !° /"««'"'  of  trover  by  the  assimees, 

"■M) ,  1793,  Bowles  v.  Lanjjworthv.  6  T.  R.  366 
(tmver  by  assip,e«,  in  bankruptcy  againat  one 
holding  under  .Mle  j  to  prove  thi  bill  of  «,Ie, 
L..  ■;  "!  '»"''™pt''y.  "«>  -lefendanfs  admig! 
Bons  as  to  lU  eiecttUon  wen  received ;  Abbot  p 


riunibe  distinguished  because  the  defendant  wag 
them  no  party  to  the  document) ;  1811,  .lones 
V  Brewer  4  Taunt.  4«  semble  (admisxions  ex- 
duded) ;  1841,  W.dlaston  „.  Hikewill,  3  S.ott 
W.  K.  693,  61/  (a  memorial  —  or  recoixled  c(>|)y 
—  01  a  deed,  made  by  one  of  tlie  parties,  ai.,wr. 
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._.!  I.  11  »  ••™--  "J  ""■>  ui  mo  iMiiies,  aiiiwr- 
ently  held  to  dispense);  1846,  Ixini  Gosfold  b. 
Bobb,  8  Ir.  L.  "R.  217  ("  no  admission  of  a 
party  can  dispense ;  here,  certuin  conduct  of 
a  landlord  held  not  to  dispense  with  the  proof  of 
■  power  of  attorney  to  execute  the  lease) ;  1845 
JishmonRers"  Mistery  v.  Kobertwii,  1  ('.  It  6o' 
74  (undecided)  ;  same  case,  6  id.  896,  903  (a 
subsequent  memorandum  on  n  contract,  admit- 
ting execution,  held  to  dispense) ;  1866,  Hough- 
ton  V.  Koenig,    18  id.    233,   233.   «»i4fe  (th« 


I  1300  PREFERENCE  FOR  ATTESTINQ  WITNESS.         [Chap.  XL 

distinction  between  a  written  and  an  oral  admission  has  seldom  been  taken 
and  the  majority  of  Courts  do  not  allow  extrajudicial  admissions  to  dispense 
with  the  rule.' 

Distinguish  here,  however,  (1)  the  exclusion  of  oral  admimoiu  of  t,/le, 
forbidden  because  in  effect  violating  the  Statute  of  Frauds  (an/>,  §  1257); 
(2)  the  case  of  an  attesting  witness  testifying  to  the  maker's  oral  ackmnrl. 
edynunt  of  execution  on  the  faith  of  which  the  attester  signs  in  attestaticm ;» 
here  the  rule  is  satisfied  by  calling  the  witness,  and  the  maker's  acknuwl- 
edgmeut  is  an  adoption  of  his  previously-placed  signature  and  is  iiM-if 
equivalent  to  execution  in  the  attester's  presence  {ante,  §  1292). 


icknowledf^ent  by  the  lessee,  in  the  couiiter- 
luirt,  of  the  holdiog  on  the  terms  of  the  leowi  is 
sufficient  Hiithentiuation  of  the  Inase). 

*  Ala. :  1833,  Bennet  i>.  Robinson,  3  3tew. 
A  P.  227,  210  (note ;  admissions  by  the  maker, 
(ierendant's  intestate,  not  sutficient ;  Hall  v. 
Phel|is,  N.  y.,  tvpudiated ;  «  well-reasoned  opin- 
ion); 1882,  Kusiiell  v.  Walker.  73  Ala.  317 
(admissions  excluded)  ;  1885,  Coleman  v.  State, 

79  id.  49  (mortg.:ge ;  oral  admissions  of  mort- 
(pigor-dei'indant,  not  in  juslicio,  exrduded)  ; 
1890,  Ricnmond,  etc.  R.  Co.  v.  Jones,  92  Id.  228, 

9  So.  274  (admissions  excluded) ;  189.3,  Hawkins  ' 
V.  Ross,  100  id.  459,  464,  14  So.  278  (same)  j 
Col. :  1883,  Hilbom  v.  Alford,  22  Cal.  482,  484 
(note;  Hall  v.  Phelps,  N.  Y.,  apparently  ap- 
proved) ;  C.  0.  P.  1872  $  1942  (where "evidence 
18  given  that  the  party  against  whom  the  writ- 
ing is  offered  has  at  any  time  admitted  its  exe- 
cution," it  is  enough  if  the  writing  is  more  than 

80  years  old  or  is  "  produced  from  the  custody 
of  the  adverse  party  and  has  been  acted  uiwn 
by  him  as  genuine  "  ;  this  clause  unites  in  hope- 
less confusion  several  distimt  piiuciples,  and  it 
is  not  worth  while  to  attempt  tu  disentangle 
them  ;  the  ensuing  amendment  correctly  draws 
the  section) ;  Commissioners' amendment  of  1901 
(by  substituting  for  the  entire  senten.-e  the  fol- 
lowing: "A  writing  may  also  be  proved  by  evi- 
dence that  the  party  against  whom  it  is  offered 
has  at  any  time  admitted  its  execution,  or  by  evi- 
dence that  it  is  produced  from  his  custody  and 
has  been  acted  upon  by  him  as  genuine "  ;  for 
the  validity  of  this  amemlment,  see  ante,  1 488) ; 
Conn. :  1794,  Low  v.  Atwater,  2  Root  72  (ad- 
missions excluded);  Oa.:  1851,  Ellis  v.  Smith, 

10  Ga.  253  (same);  1871,  Mills  n.  Mr.y,  42  id. 
623  (same) ;  Ida.  Rev.  St.  1887,  (  5995  (like 
Cal.  C.  C.  P.  S  1942,  omitting  the  clause  for  an- 
cient documents) ;  ky.  :  1816,  Fearn  v.  Taylor, 
4  Bibb  363,  385  (admissions  of  predecessor  in 
title;  "perhaps"  witnesses  must  be  called; 
here  there  were  none) ;  1817,  Cartmell  v.  Wal- 
ton, ib.  488  (oral  admission  by  defendant,  ex- 
cluded) ;  1828,  Stevenson  v.  Dunlap,  7  T.  B. 
Hour.  134,  137  (admissions  of  predecessor  used 
on  the  facts) ;  Mo. :  1826,  Smith  «.  Mounts, 
1  Ho.  671  (acknowledgment  by  maker  of  deed, 
excluded) ;  JtaiU.:  C.  C.  P.  1895,  J  3233  (like 
Cal.  C.  C.  P.  {  1942) ;  A'.  B. :  1848,  Cram  v. 
Ingalls,  18  N.  H.  613,  617  (recognition,  in  * 
deed,  of  an  attested  mortgage,  evidence  of  its 
•xecution) ;   N.   Y. :  1807,  Hall  v.  Phelps,  2 


1584 


John.  451  ("An  instrument,  though  attest.,! 
by  a  subscribing  witness,  may  be  proved  liv  the 
confessiou  of  the  party  who  gave  it";  hiiv  a 
note,  by  the  defendant's  extrajudicial  ii.liuis. 
sion) ;  1808,  Fox  v.  Reil,  3  id.  477  (a  bon.l  l,y 
the  dffendant ;  admissions  excluded ;  Kent,  i  .,1' 
distinguished  the  ruling  in  Hall  v.  Phelps  a,  m!. 
plying  only  to  a  note ;  "  the  rules  of  evideno.  ji.ay 
be  more  safely  relaxed  in  the  one  case  than  r,  ihe 
other");  1819,  Shaverti.  Ehle,  16  id.  201(i],.tt 
orally  admitted  genuine  by  the  defendant-m.iki  r ; 
excluded,  because  the  admission  diii  not  nii'e 
specifically  to  the  note  offered);  1824,  l!..«i,v 
F.  Ball,  3  Cow.  303,  811  (similar  adnii->i,iH 
held  sufficient,  because  applying  to  the  sm ,  iiic 
note) ;  1835,  Corbin  v.  Jackson,  14  Wen.l!  ilS, 
623,  630  (oral  admissions  of  the  execntii.ji  i.f 
an  attested  power  of  attorney,  held  snili.  i  ut 
Tracy,  Sen.,  diss.) ;  1844.  Hollenhack  v.  I  Kin- 
ing,  6  Hill  303,  SOS  ("confession  or  a.k:,.»>l. 

edgment    of   the  party"  will   not   di>|» i 

ff.  C:  1881,  Jones  v.  Henrv,  84  N.  C.  ;ao, 
323  ("as  a  general  rule,"  the"  adniis.sioii  ,,1  an 
obligor  is  not  sufficient);  OA. ;  1827,  Zirlv  v. 
Wilson,^  3  Oh.  42  (contract  affecting  rfalty  [  ,le. 
fendant's  admissions  not  di.s|)ensalorv);  1377, 
Warner  r.  B.  Co.,  31  Oh.  St.  285,  27d(),M  ritor'i 
admissions,  held  not  dispensatory) ;  1n:i.'.  (;ar- 
rett  r.  Hanshne,  63  id.  482,  42  N.  K,  iM 
(same);  Or.:  C.  C.  P.  1892,  {  761  (lik.  ( al. 
C.  C.  P.  1 1942) ;  Pn. :  1804,  Taylor  i-.  .M. .  klv, 
4  Yeates  79  (oral  and  written  admissidiis  re- 
ceived, where  one  witness  could  not  re mlier 

and  the  othera  seemed  fictitious) ;  184it,  Wil- 
liams V.  Floyd.  11  Pa.  St.  499  (promissory  iwte ; 
admissions  before  a  justice,  sufficient,  I.  il  lowing 
Hallt>.  Phelps,  N.  Y.);  R.  I.:  1852,  Kiuiirvn. 
Flynn,  2  R.  I.  319,  323  (admissions  ex.lu.k.l); 
U.  S.:  1802,  Smith  v.  Carolin,  1  Cr.  »'.  r.  99 
(admissions  excluded) ;  1820,  Turner  r.  .luliuson, 
2  id.  202  (same);  1848,  Savage  v.  DWUlf,  1 
Blatchf.  343  (party's  admission  of  coiitrut  not 
under  seal,  sufficient,  bv  N.  Y.  law);  t'lirk 
Rev.  St.  1898,  f  3405  (like  Cal.  C.  C.  1'.  §  1«42, 
omitting  the  clause  as  to  ancient  writin^'-'l ;  t'l.: 
1802,  Adams  v.  Brownson,  1  Tyl.  45'J  (imtf  by 
deceased  partner  of  defendant ;  deceasi.l  |«rt. 
ner's  admission  allowed  to  dis|<cn8e  with  wit- 
ness) ;  1839,  Hodges  i>.  Eastman,  12  Vt.  358 
(admission  of  note's  execution,  receivabk'  in  ac- 
tion on  promise  to  pay  in  consideration  of  the 
note). 

*  1794,  Powell  V.  Blackett,  1  Esp.  97. 
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§  1301.   AtfUr  prfrr-d  to  Oppon.nf.  T,.tU»ony  on  the  SUad.     When 
....  opponent  also  becomes  witness  as  well  as  opponent-,".  ..  when  he ^ 
P  .ced  upon  the  stand  or  makes  discovery  on  interrogatories -,  and  thus  hs 
utterances  are  not  only  ordinary  admissions  but  also  testimony,  the  objec 
tu,n.  Hgamst  dispensing  from  the  rule  disappear  entirely.     The  prindna   ob 
jecfon  ino^dante.  §  1300).  that  hi.,  ext^judicial  ora^  admSIn"  ly  be" 
evidenced  by  fabnca  ed  testimony,  is  here  of  no  force,  for  his  testim"  ,y  to 
the  execution  is  dehvered  in  the  very  presence  of  the  tribunal    U   s\n 
excess  of  pedantry  to  insist  on  the  production  of  the  attester  when   he  o.^ 
ponent  himself  (usually  also  the  maker  of  the  document)  can  be  found  testi^ 
fy.ng  on  the  stand  or  in  a  sworn  answer,  to  the  desired  fact  of  executtn 
Nevertheless  this  insistence  is  found  in  a  number  of  jurisdictions;'  thoSi' 
others  properly  here  dispense  with  the  rule  and  do  not  require  the  caE  oJ 
the  attester.'    The  latter  result  has  sometimes  been  reached  ^  a  suppld 
consequence  of  the  statutory  abolition  of  parties'  incompetency  (thouS 
erroneously,  for  the  question  could  and  did  come  up  at  Vommon  law  la 
regard  to  an  answer  obtained  by  a  bill  of  discovery) ;  the  effect  thus  being 
on  this  supposition,  o  admit  also  (for  example)  the  testimony  on  Ids  own 
behalf  of  a  grantee-plamtiff  to  his  grantor-defendant's  execution  «    But  this 
result  though  fair  enough,  is  not  maintainable  on  the  same  ground  as  t  e 
use  of  an  opponent's  testimony,  and  in  truth  goes  beyond  any  of  the  for^ 
going  principles  of  exemption.  ' 

(/)  "Mu»t  either  Prodnce  the  Attester  aa  a  Wltneee." 

§1302.    Atteeter  need   not   Testify  Favorably ;   Witness  Denyln.  or  no* 

riToTfh/''  "!";  ''  V'r"''  °'  P"'^"^"^  ^°'  '"^^  attestil^wUness 
3  that  of  the  general  des.rab.hty,  in  the  furtherance  of  truth,  of  obtain^ 
ing  his  knowledge  on  the  subject  (ante,  §  1288).    What  its  tenor  may  £. 

»  1803,  Call  V.  Dunning,  4  EmI  63, 5  Eap.  16 
(ailiiiission  III  ID  answer  to  a  bill  of  discovery)  • 
1836,  Ashmore  v.  Hardy,  7  C.  *  P.  501,  603  (an-' 
8»vr  in  clmncery,  admitting  execution  of  a  deed 
fr™  \\ .  todefendant) ;  1863,Whvuian  i>.  Garth. 
8Luli.  803  (the  opponent,  the  maker  of  the  deed 
was  not  allowed  to  be  called ;  Pollock,  C.  B : 
If  in  the  course  of  the  proceedinRs  in  the 
cause  the  party  to  the  deed  admito  the  execu- 
tion, or  if  by  his  pleadings  he  does  not  leciuire 
tbe  riotution  to  be  proved,  he  may  be  very  rea- 
sonahly  said  to  have  waived  the  [implied]  agree- 
ment  [to  call  the  subscribing  witness]  '• ;  but 
not  ollniwise) ;  1884,  Askew  r.  Steiner,  78  Ala. 


!.8,  2.1  (te;tin;o;7'or;i.lnti|.gZV  under     bTcSlin^  the  on«f„"v"ft  ''J"->k  «"  (P~«' 
r>^'^;'i"°' '??--'.  to  .xempt%m  prodac'     M^CVrr,"«%"^  '^".^r^.^'L^-.V' -3T; 


■    —    '— """J    v«   piaiuLiii-icniuieg  unae 

niortpi^.^  not  sufficient  to  exempt  from  produc 
tion  ;  1890,  Richmond  &  D.  A.  Co.  r.  Jones, 
62  ul.  ai8  226,  9  So.  276  (even  questioning  the 
\lai    «"^   niaker  on  the  stand,  insufficient) : 

82/ ;  1851,  Elhs  v.  Smith,  10  Ga.  253  (  .worn 
•jiswrr,  insufficient) ;  1878.  Davis  v.  Alston,  61 
ii  ::  \'&.  (■'ln>'»i<»»  on  the  stand,  insuffi- 
cient) ;  1826,  Roberta  ».  Tfanel!,  8  T.  B.  Monr, 


247,250  (answer  in  chancery,  insufficient):  1862, 
Bnghani  «  Palmer,  3  All.  450.  «mi/e  iiisuffil 
cient  notwithstanding  the  abolition  of  parties' 
disqualifications)  ;  1874    Henly  v.  Heiiiiliing,  7 

S^LV^'i^*  "'i^i*  "'.'?""  "en  «nce  abolition 
ofiwrties  disqualification). 

^  1876,  Doe  I.  Nevers,  16  N.  Br.  614  (Why- 
1™  r  G«rtl>.  lield  "ot  law  for  a  deed  executed 
since  Consol.  St  c.  46.  {  23,  quoted  a,Ut,  { 1290): 
n'fV?*^.*^*"'  S  "97  ('l''oted  ante,  8  1299  • 
Cal.  C  C.  P.  1872,  J  1942,'as  amended  in  1901 
(quoted  ante,  {  1300);  Oa.  Code  1895,  §  6244 
Quoted  «''««.  $1299);  1885,  EayhurnrfLum. 
ber  Co.,  67  Mich.  273,  274,  23  N.  W.  811  (proof 

by  Callinir  the  onnnnonf    i>ll»«,»l  _..'^l .^  ^^"^    . 
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Tex  679,  tembk  (quoted  anU,  {  1299). 

/.;„   "'*>."««''n8  »•  Hax,  65  Mo.  447,  448 

(since  parties  are  made  competent,  the  witneiis 

?„*:?«*'  ^  ^l"!^  I"""''  •  rlainti'ff  suing  on^ 
contract,  executed  by  plaintiff  and  defendant, 
was  allowed  to  prove  it).  Conim:  1879,  Wiggin, 
j'lmf '^  60  Tex.  67.  «S,  «m*fa  (cited ^, 
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remains  to  be  seen ;  the  object  of  the  law  is  to  obtain  his  knowledge,  irr.'- 
spective  of  the  si^'e  in  whose  favor  it  may  Iwar.  Accordiugly,  it  is  not  innvi- 
sary,  as  a  part  of  the  rule,  that  he  should  testify  in  favor  of  e.xecution.  Tlie 
rule  is  satisfied  by  calling  hiui,  t.  e.  by  making  Am  testimony  availahU  for  llie 
trial.  If  his  testimony  fails  to  evidence  the  execution,  the  present  rule  says 
nothing  about  the  conseciuences,  —  whatever  any  other  rule  may  say.  Th' 
present  rule's  force  is  absolutely  spent  when  the  witness  is  produced  for  uv- 
aminatioii.  Here  also  policy  agrees  with  principle  ;  for  the  practical  working; 
of  the  rule,  if  it  required  tl  it  the  witness  should  not  only  testify  but  to>tify 
favorably  (i.e.  if  the  party  desiring  to  prove  execution  must  fail  if  the  atirs- 
ters  failed  to  prove  it)  would  be  unfair  and  disastrous,  especially  in  tc.-i.;- 
luentary  causes : 

1839,  Tucker,  P.,  in  Clarke  v.  Ihmnamnt,  10  Leigh  13,  33:  "It  never  couU  have  been 
the  design  ot  the  statute  to  vacate  a  will  which  was  duly  ezt.cuted,  whenever  the  wit- 
nesses to  it  have  forgutteii  any  material  circumstances  attending  the  attestation.  They 
are  indeed  »1>v»ys  called  upon  to  prove  the  will,  not  because  the  statute  requires  thut  they 
shall  prove  a  compliance  with  all  the  requisites  of  the  law,  but  becauite  they  wiuiM  be 
niogt  likely  to  prove  or  disprove  them,  and  because  upon  principles  of  common  law  the 
attesting  witness  to  every  instrument  must  be  produced  if  living  and  within  the  powfr  u{ 
the  Court." 

18U2,  Denic,  J.,  in  Tarrant  v.  Ware,  23  N.  Y.  42.5,  426:  "  Prior  to  any  adjudication  uiKin 
the  subject,  it  might  have  been  argued  with  some  plausibility  that  the  nature  an<l  objeut^ 
of  the  provisions  declaring  a  certain  number  ot  subscribing  witnesses  necessary  to  a  valid 
will  required  that  the  number  specified  should  unite  in  testifying  to  an  execution  nwX 
attestation  of  the  instrument  in  the  manner  required  by  the  act;  or  at  least  that  tlie 
will  could  not  be  established  if  a  part  or  all  of  them  should  deny  the  exisieucu  uf 
the  facts  requisite  to  show  a  proper  execution.  The  witnesses  were  supposed  to  be 
persons  selected  by  the  testator  to  bear  witness  that  he  had  actually  executid  the 
paper  with  a  knowledge  of  its  contents  and  in  the  form  prescribed  by  law  and  that 
he  was  of  xuitable  age  and  capacity  and  not  under  restraint;  if  the  persons  thus 
selected  could  not  or  would  not  affirm  the  existence  of  these  facts,  the  intentioii  of 
the  law  (it  might  be  said)  would  not  be  answered;  .  .  .  [and]  if  the  testiniiuiy  of 
the  chosen  witnesses,  when  unfavorable  to  the  will,  could  be  disregarded,  a  will  may 
be  set  up  and  established  by  test'm  uy  not  authorized  by  the  statute  and  wliich  the 
Legislature  had  not  considered  perfectly  safe  in  ordinary  cases.  But,  on  the  other 
hand,  it  was  soon  seen  that  the  attesting  witnesses  might  forget  the  facts  to  which 
they  had  once  attested,  and  th.it  it  was  not  impossible  that  tht^y  might  be  tunipeied 
with  by  interested  parties  and  thus  be  induced  to  deny  on  oath  the  facts  whieh  ih'y 
had  been  selected  to  witness  and  to  depose  to.  This  view  prevailed  with  the  Courts. 
.  .  .  Whether  their  [the  witnesses']  denial  of  what  they  had  attested  proceeds  from  per- 
versity or  want  of  recollection,  the  testament  may  in  oither  case  be  supported." 

1805,  Lumpkin,  J.,  in  GUli>  v.  GilVu,  96  Ga.  1,  1."),  23  S.  E.  107 :  "  [The  attesting 
witnesses  are,]  unless  accounted  for,  indispensably  necessary  witnesses  ;  but  the  te4i- 
mony,  even  as  to  Vke  factum  of  the  execution,  is  not  confined  to  them.  The  act  tu  b« 
established  is  the  proper  execution  of  the  will.  If  that  is  proved  by  com{x;i,iMit  testi- 
mony, it  is  sufficient,  no  matter  from  wh.it  quarter  the  testimony  comes,  proviiled  the 
attesting  witnesses  are  among  those  who  bear  testimony,  or  their  absence  is  explained. 
The  inquiry,  as  in  other  cases,  is  whether,  taking  all  the  testimony  together,  the  fait  Is 
duly  established.  It  is  not  required  that  any  one  or  more  of  the  essential  facts  should 
be  proved  by  all,  or  any  number,  of  the  attesting  witnesses.  The  right  is  simply  to 
have  the  attesting  witnesses  examined,  no  matter  what  their  testimony  may  be." 
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Accordingly,  the  failure  of  the  attester, /rom  lack  of  memory,  to  prove  execu- 
tion, is  not  in  itself  any  breach  of  the  present  rule ;  and  though  the  pro- 
ponent has  still  to  prove  the  execution  in  some  sufficient  way,  he  is  no  longer 
hampered  by  any  rule  about  attesting  witnesses.' 

For  the  same  reason,  the  attestor's  positive  (i.^nial  of  the  facts  of  execution, 
contradicting  the  statements  implied  or  expressed  in  his  attestation,  leaves 
the  proponent  still  free  to  prove  by  other  testimony,  if  he  can,  the  facts  of 
due  execution ;  a  permission  demanded  not  only  by  principle  but  also  by 
policy,  inasmuch  as  the  proponent  would  otherwise  be  defeated  of  his  rights 
by  a  corrupt  attester.' 


>  Besidra  the  rullowing  casei,  the  atatutes  and 
ciueH  ill  the  next  note  are  aim)  authoritiea  to  the 
siiincetfect ;  England:  1728,Dormeri».Thurlau(i, 
2  r.  WiiiH.  603,  510  (obscure);  184-J,  BurKoync  v. 
Sliuwler,  1  Kulierta.  Eocl.  6, 10  (even  if  they  for- 
get, the  execution  ia  auuined) ;  Viii,  LeHch'a 
r.uoda.  la.lur.  381  ;  UniUd  Slate$ :  1843,  Laza- 
rus i>.  Uwi  ,5  Ala.  457,  4S9;  1861,  Hall  d.  Hall, 
38  ill.  131,  133  ;  1895,  Barnewall  v.  Muirrll,  108 
i^l.  30rt,  18  So.  a31  ;  1867,  Ueiiiliart  v.  Miller,  22 
(ia.  402,  416 ;  1895,  Oillu  r.  Gillia,  00  id.  1, 14, 
23  .S.  K.  Iil7  ;  1896,  Kelly  v.  Sharp  S.  Co.,  99  iil. 
3»3,  398,  27  S.  E.  741  ;  1898,  Buchanan  r.  Gio- 
tery  Co.,  106  id.  S93,  31  S.  E.  106  ;  1902,  Web- 
ster I).  Yorty,  194  111.  408,  62  N.  E.  907  ;  1832, 
Ciittith  V.  Huaton,  7  J.  J.  Harah.  886,  387  ;  1840, 
i.iiiiiiiliyr.  Buzzell,  4  Shepl.  470,  473  ;  1829,  Riia- 
siU  r.  t'oliin,  8  Pick.  143,  160  j  1840,  Dewey  v. 
Iii'W.y,  1  Met*;.  349,  353  (if  recollection  were  re- 
i|iiiivd,  "the  validity  of  a  will  would  dejieiid  not 
u)ion  the  fact  whether  it  was  duly  executed,  but 
u  hethtr  the  testator  had  been  fortunate  io  aecur- 
in(j  witnesses  of  retentive  memories ") ;  1879, 
Ablxjtt  V.  Abbott,  41  Mich.  640,  642,  2  N.  E. 
810;  1890,  Mavsti.  Hays,  114  Mo.  636,540,  21 
.S.  W.  921  (failure  to  testify  to  sanity) ;  1896, 
M»rtiin  V.  Heidom,  135  id.  60S,  87  8.  W.  504  ; 
ISJ;!,  .Marshall  v.  Ooiigler,  10  8.  &  K.  164, 167  ; 
1832,  Miller's  Estate,  3  Rawle  312,  318  ("Thv; 
luw  is  not  BO  unreasniinble  as  to  declare  that  the 
grantee  must  lose  hia  right  wherever  they  have 
lost  their  memory  "  j  here,  of  a  will) ;  ISSS.Welrh 
i>.  Welch,  9  Rich.  133,  136  (that  one  subscribing 
witness  cannot  recollect  the  facts,  immaterial, 
if  otherwise  proved ;  here,  by  the  other  sub- 
soriliers) ;  1897,  Oable  v.  Rauch,  60  S.  C.  95,  27 
S.  E.  555  (where  two  of  three  witnesses  admitted 
their  signatures,  hut  could  not  recollect  the  cir- 
cumstances) ;  1839,  Clarke  v.  Dunnarant,  10 
Leigh  13,  22  (quoted  mpra). 

■  England:  1683,  Hudson's  CaM,  Skinn.  79 
(two  (if  the  three  swore  that  he  was  incapable 
ami  liis  hand  was  guided  ;  but  others  proved 
tl.e  will) ;  1694,  Dayrell  v.  Glascoi^k,  ib.  413  ; 
Ansliri  V.  Willes,  Bulle-  N.  P.  264  ("notwith- 
sliiiirlinji  the  three  witnesses  all  swore  to  its  not 
Viii;;  duly  executed,  the  devisee  obtained  a  ver- 
dict ");  Pike  V.  Bradbury,  ib.  264  ("the  first 
ami  second  witnesses  denying  their  hands,  it 
was  objected  he  should  go  no  farther  ;  for  it  was 
argued  that,  though,  if  you  call  one  witness  who 
proves  against  you,  you  may  call  another,  yet  if 
he  prove  against  you  too,  you  can  go  no  farther ; 
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but  the  Chief  Justice  admitted  him  to  call  other 
witnesses  to  prove  the  will,  and  he  obtained  a 
verdict") ;  1729,  Rice  v.  Oatfield,  2  Stra.  1096 
(the  preceding  case,  cited  in  argument,  wns  ap- 
parently approved) ;  1762,  Lowe  v.  Jolliffe,  I 
W.  Bl.  366  (tiesides  the  attesting  witnesses 
themselves,  "a  dozen  servants  of  the  testator 
all  unuiiiniously  swore  him  to  be  utterly  incapa- 
ble of  making  a  will,"  etc.);  1779,  MunsHeld, 
L.  C.  J.,  in  Abbot  i>.  Pluinbe,  1  Doug.  216 
{"It  was  formerly  doubted  whether  if  the  sub- 
scribing  witness  deiiiea  the  deed,  you  can  call 
other  witnesses  to  prove  it,"  but  no  longer) ; 
1790,  Ley  v.  Ballard,  3  Esp.  173,  note  (neither 
of  the  attesters  had  seen  t'l.i  execution  ;  Kenyon, 
L.  0.  J. :  "  If  they  disavow  having  seen  it  exe- 
cuted, other  persons  who  saw  it  executed,  or  can 
prove  the  party's  handwriting,  may  be  called  "  ; 
ao,  too,  even  if  they  "prove  contrary  to  what 
their  attestation  purport,  namely,  that  the  party 
did  not  execute  It")  ;  1798,  Kenyon,  L.  C.  J., 
in  Jordaine  v.  I.ushbrook,  7  T.  R.'699,  604  (ap- 
proves Uiwe  V.  Jollitfe) ;  1815,  K.  v.  Harring- 
worth,  4  M.  &  S.  350  (Ellenborough,  L.  C.  J., 
"  His  testimony  is  indeed  not  conclusive,  for  .  .  . 
the  [laity  may  go  on  to  prove  him  such  [untrust- 
worthy] and  mav  call  other  witnesses  to  prove 
the  execution")";  1815,  Bootle  v.  Blundell,  19 
Ves.  Jr.  494,  601,  607  (Eldon,  L.  C. :  "If  they 
had  all  denied  their  attestation,  but  it  could  ba 
proved  by  circumstances  that  they  unjustly  de. 
Died  it,  the  will  might  be  proved  to  lie  a  good 
will  by  other  circumstances").  United  States: 
1895,  Ramewall  v.  Murrell,  108  Ala.  366, 18  So. 
831  ;  1853,  Hogers  v.  Diamond,  13  Ark.  474, 
483  ;  Cal.  C.  C.  P.  1872,  §  1941  ("  If  the  sub- 
scribing  witness  denies  or  does  not  recollect  the 
execution  of  the  writing,  its  execution  may  still 
be  proved  by  other  evidence  ")  ;  1858,  Rash  v. 
Pumel,  2  riarringt.  448,  464  ;  1848,  Talley  v. 
Moore,  5  id.  57 ;  1867,  Reinhart  i'.  Miller,  22 
Ga.  402,  416  ;  1895,  GillUv.  Gillis,  96  id.  1,  14, 
23  S.  E.  107  (execution  may  be  otherwise  proved, 
no  matter  how  the  attesting  witness  testifies ; 
see  quotation,  mpra) ;  Ida.  Rev.  St.  18o/, 
S  6994  ;  la.  Code  1897,  S  4619  ;  1827,  Booker 
».  Bowles,  1  Blackf.  90  ;  1854,  Barry  v.  Hoff- 
man, 6  Md.  78,  87  ;  1834,  Whitnker  v.  Salis- 
bury, 16  Pick.  634,  644;  1878,  Martin  v. 
Perkins,  66  Miss.  204,  209  (their  testimony  as  to 
incapacity  does  not  conclude  the  propounder  of  a 
will);  Mont.  C.  C.  P.  1896,  §  3232;  Nebr. 
Cooip.   St.    1899,   S  5917;    1330,  Jauksou  v. 
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§  1303.  B*m»:  DUortmlnatloiM  (Ktfraahlng  KaoollMtleii ;  laplted  Atteata- 
tlon  ClaoM ;  ZmpaaohUig  Ona's  Own  Wttnaaa,  or  Ona'a  Own  Attaatation ;  Illi. 
noia  Xala  admitting  only  Attaatlns  Wltnaaaaa  in  Probata).     (1)  May  iiot 

the  attester,  thougli  not  actually  recollecting  the  circumstances,  adopt  liis 
tijfiature  as  a  record  of  past  recollection,  and  base  his  testimony  on  tlio 
faith  of  bis  signature,  which  be  would  not  have  put  there  had  he  not  wit- 
nessed the  execution?  That  lie  may,  is  clear  by  the  principle  of  Kocol- 
lection  (ante,  §  737),  under  which  this  mode  of  testifying  has  already  bcrti 
considered. 

(2)  If  the  witness'  testimony  on  the  stand  wholly  fails  through  lack  uf 
recolluction,  may  not  his  signature  and  attestation,  on  being  proved  liy 
himself  or  some  one  else,  suffice  as  an  implied  testimony  to  the  facts  uf  dni 
execution  i  To  use  the  attestation  in  this  way  is  to  use  a  hearsay  (i.  >: 
extrajudicial)  statement,  but  for  this  cose  a  well-recognized  exception  to  \.\w 
Hearsay  rule  exists.  Moreover,  the  question  arises  how  far  this  iiupli  <! 
statement  can  be  regarded  as  covering  all  the  fiusta  essential  to  due  exf. 
cution ;  both  these  questions,  involving  the  existence  and  scope  of  a  H>  ir- 
say  exception,  are  better  considered  under  that  head  {post,  §§  1510-151:i). 
Whether  tlie  failure  of  recollection  excuses  from  calling  the  mtness  i.s  a 
different  question  (post,  §  1315). 

(3)  If  the  attester,  when  called  by  the  proponent,  denies  the  facts  of  exe- 
cution, in  contradiction  to  his  attestation,  is  it  not  a  violation  of  the  rule 
against  impmehing  one's  own  ivitness  to  allow  the  proponent  to  go  on  to 
prove  due  execution  in  spite  of  the  attester's  testimony  ?  It  is  not,  in  tniil  ; 
but  even  if  it  were  a  case  coming  under  the  rule,  it  would  be  excused  by  tli ' 
exception  for  a  necessary  or  compulsory  witness  (ante,  §  917). 

(4)  If  the  supposed  attester  denies  the  genuineness  of  his  signature,  then,  if 
this  denial  be  taken  as  true,  be  is  no  attesting  witness,  and,  the  document 
thus  not  being  attested,  it  is  not  necessary  to  call  him  as  such  (on  the  prin- 
ciple of  §  1292,  ante) ;  the  proponent  may  therefore  take  this  as  true  and  go 
on  to  prove  execution  by  other  testimony.'    However,  if  the  document  is  one 


Christman,  4  Wend.  278,  282;  1861,  OrMr  v. 
Orser,  24  N.  Y.  51,  62  ;  1862,  Tarrant  v.  Ware, 
85  ill.  425,  noti*  (iiiioted,  supra)  ;  1862,  Auburn 
Seminary  v.  Calhoun,  ih.  422,  425 ;  1832, 
Crowell  V.  Kirk,  3  Der.  356,  358,  per  Kuffln,  J.; 
Or.  C.  C.  P.  1892,  I  761;  1817,  Pearson  v. 
Wightnmn,  1  Mill  Const.  336,  340  ("It  would 
be  a  terrible  eoii^equence  if  auub  testimony  were 
not  adinissilile ;  for  how  often  and  how  easily 
might  witne!«<es  lie  tampered  with  to  deny  their 
own  attestation  ?") ;  1850,  Jones  v.  Arterbum, 
11  Humph.  97,  99  (attestinK  witness  denying 
■ignature  ;  signature  may  be  proved) ;  1860, 
Rose  V.  Allen,  1  Culdw.  23,  27  (even  if  all  deny 
due  exeeution,  the  fact  may  be  otherwise 
proved) ;  1869.  Alexander  v.  White,  7  id.  126, 
123  (same) ;  1891,  Simmons  v.  Leonard,  91 
Tenn.  183,  190, 18  S.  W.  280  (faot  of  attestation 
denied) ;  Tex.C.  Cr.  P.  1895,  J  793;  Utah  Rev. 
St.  1898,  f  3404  ;  1846,  PoUocIc  v.  Glassell,  2 
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Oratt.  439,  461  ;  1877,  Lamberts  v.  Cooper.  29 
Onitt  61,  67  (sanity  ;  witness  who  coninulii  ts 
bis  attestation  is  to  he  viewed  with  suspiric.n); 
1878,  Cheatham  v.  Hatcher,  30  id.  56,  64  ;  1^'>1, 
Webb  V.  IJye,  18  W.  Va.  376,  380  ;  1878,  Jiii- 
kins'  Will,  43  Wis.  610. 

In  particular,  the  attester  therefore  neeil  not 
testify  to  a  testator's  sanity  ;  1902,  Be  Wells,  96 
Me.  i«l,  51  Atl.  868. 

»  1792,  Orellier  i>.  Neale,  Peake  146  (K.n- 
Ton,  I..  C.  J.:  "The  subscribing  witness  ii  it 
having  seen  the  deed  executed,  it  is  the  .siiim-  iis 
if  there  was  no  witness  at  all ;  and  in  that  >  xse 
the  handwriting  may  be  proved  by  another  wit- 
ness ");  ISC';,  Uurrowes  v.  Lock,  10  Vis.  .Ir. 
470,  474  ("  If  he  denies  that  [». «.  execution  in 
his  presence],  other  evidence  is  admissibli'  I'loin 
circumstances,  as  where  there  were  noattisting 
witnesses") ;  1811,  Fitzgerald  v.  Elsee,  2  Vnrnf. 
635  (indenture  of  apprantioesbip ;  the  wituesi 
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required  by  law  to  be  attested  as  a  condition  of  validity,  then  it  is  of  no  use 
tu  the  proponent  to  take  the  attestor's  denial  as  true,  for,  if  he  does,  the 
doc'.;inent  is  inv  lid  for  lack  of  attestation;  and  be  must  therefore  (and 
may,  under  the  principle  of  §  1302)  go  on  if  possible  to  prove  the  signature's 
genuineness  by  other  testimony.' 

(5)  That  the  attester,  if  he  admits  his  signature,  may  not  testify  to  the 
fnhity  of  hit  oum  attesting  statements  (for  example.  Ly  denying  the  identity 
of  tlie  maker)  was  a  notion  at  one  time  much  urged,  in  virtue  of  the  supposed 
rule  nemo  nlUgaiu  turpitudinem  tuam  audiendui  M  ;  bu^  this  doctrine  never 
received  final  sanction  (ante,  §  528). 

(6)  lu  Illinois,  by  an  odd  statutory  rule  of  early  local  origin,  on  an  appeal 
t(i  a  Superior  Court  from  a  re/uiat  to  grant  probate  of  a  will,  any  other  testi- 
moii;/  U)  execution  may  be  produced,  but  on  an  appeal  from  a  grant  of  probate, 
onli/  the  attesters'  testimony  will  be  received.* 

§  1304.  Nnmbar  of  Attesten  raqnired  to  be  CaUad.  The  object  of 
placing  more  than  one  attestation  upon  a  document,  whether  at  tiie  parties' 
vohintary  inotance  or  by  requirement  of  law,  is  ordinarily  not  to  demand  the 
cuiuliined  testimony  of  all  at  the  trial,  but  merely  to  provide  by  way  of 
caution  a  number  of  witnesses,  so  that  the  contingencies  of  death,  removal  of 
residence,  and  the  like,  may  be  guarded  against  and  one  witness  at  least  may 
be  e.xiMicted  to  be  available.  If  o  statute  expressly  required  the  document 
to  be  "proved"  by  a  specified  number  (post,  §  2048),  the  case  would  clearly 
be  (liferent.  But  a  main  object  in  statutes  requiring  attestation  as  an  ele- 
ment of  validity  is  to  surround  the  act  of  execution  with  certain  safeguards ; 
the  object  of  securing  evidence  for  litigation  is  a  secondary  one.  So  far, 
therefore,  as  such  an  object  exists,  it  can  hardly  be  implied  to  have  in  view 
anything  beyond  what  is  above  noted,  i.  e.  a  precautionary  supply  of  persons 
from  whom  a  testifier  is  likely  to  remain  available  in  spite  of  the  accidents 
that  might  have  totally  destroyed  the  supply  if  theri'  had  been  but  one  person 
provided  in  advance.  No  doubt  such  statutes  often  negative  the  above  view 
by  expressly  providing  not  only  that  a  certain  number  shall  attest,  but  also 
tiiat  all  of  the  required  number  shall  be  called  to  testify.    But,  in  the  absence 


hail  not  seen  the  execntion  ;  handwriting  ill- 
lowpil ;  Lawrence,  J. :  "  It  is  to  be  treated  as  if 
thrre  were  no  attesting  witness") ;  1810,  liemon 
r.  IVnn,  ih.  AS1  note,  LeBlanc,  J.  (note;  same 
ruling) ;  1812,  H'Craw  v.  Gentry,  8  id.  232  (the 
wilnfMit'D  had  seen  the  defendant  ackoowledj^e, 
but  noi  sign  the  note ;  held,  that  it  was  as  if 
tlicr>>  vere  no  attesting  witness ;  and  thus  the 
d'  fi'nilan»'s  aeknowi'^dement  sofficed). 

>  1808,  Phipps  t>.  Parker,  1  Camp.  412  (the 
witni'ss  had  not  seen  the  execution ;  Ellen- 
horoii){h,  L.  C.  J. :  "  If  it  was  not  executed 
ill  his  [ireiience,  the  conclusion  of  law  is  that  it 
[a  policy]  was  never  executed  as  a  deed,  although 
it  may  have  been  signed  by  these  two  directors. 
.  .  .  Now  appearing  certainly  not  to  have  been 
ex».-iite<l  in  the  presence  of  the  witness,  I  think 
it  miiKt  be  considered  as  invalid  "  ;  distinguish- 
ing Lowe  V.  JoUiffa,   where  the  truth  of  the 
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attesten  was  denied,  and  the  rennirementji  of 
attestation  might  have  been  in  reality  fulfilled). 
*  1840.  Walker  r.  Walker,  8  111.  291  ;  1860, 
Duncan  v.  Duncan,  23  id.  865  ;  1867,  Andrews 
V.  Hlack,  43  id.  266  (explaining  the  principle 
fully) ;  1875,  Crowley  v.  Crowley,  80  id.  469 ; 
1895,  Hobart  v.  Hobart,  154  id.  610,  615,  39 
N.  E.  681  (the  rule  excluding  other  testimony 
on  appeal  from  grant  of  probate  does  not  apply 
to  other  testimony  to  testator's  signature  where 
an  attesting  witness  is  dead)  ;  1898,  Tliom)i8on 
V.  Owen,  174  id.  229,  61  N.  K.  1046  ;  1901, 
Illinois  Masonic  Orphans'  Home  v.  Oracy,  190 
i.'i.  95,  «0  N.  E.  194  ;  1902,  Webster  v.  Yorty, 
194  \d.  408,  62  N.  E.  907  ;  1902,  Re  Tobiii,  196 
id.  484,  63  N.  E.  1021 :  1902,  Kohlev's  Estate, 
200  id.  189,  65  X.  E.  699.  The  relevant  sutu- 
tory  cUusea  are  printed  iu  part  pott,  {  1804. 
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of  expreas  statementa,  aucb  a  requiremeiit  ia  not  propt-rly  to  be  intpliud  ;  nri<l 
it  was  not  implied  iu  coinuion-Iaw  practice : 

1785,  Urd  CamJtn  lii  Du4  r.  Hindnon,  1  D»y  41.  61 : '  "  Th»  Ugiilatura  a«t  up  tli. «« 
witiivMHi  M  a  guard,  to  piotcot  the  teiUlor  '-001  fraud  In  that  oritlual  iiiinuU  mIiph  i,,. 
wa*  alxiut  to  aiecutc  bii  will.  .  .  .  Tbf r»  li  a  gn'ot  differaiiea  betwet-u  the  nicllifxl  ..f 
frovint)  n  fitvt  in  a  Court  nf  jiiitioa  and  the  atifrtaiion  o(  that  (act  at  th«  tim*  it  lm|i|x  lu. 
.  .  .  The  new  thiMg  introducol  by  tiiii  lUtute  [u(  Fraud*]  la  the  atteatation  ;  the  umiIkxI 
o(  proving  thi»  attetlation  ttanda  ai  it  did  upon  the  old  oominon-Uw  priuciplea.  Tin,*, 
fur  instance,  one  wltnem  it  aufflcient  to  prove  wbut  all  UirM  have  altctted ;  ami,  tliiiu-li 
that  witnea*  uiuit  1«  a  iubeorilwr,  yet  thut  la  owing  to  tha  general  common-law  ruletli't, 
where  a  wltnem  has  iiuWribed  an  ioatruroent,  he  muit  l>«  alwayi  produued,  becauie  ii  it 
the  l>eitt  evidence.  Thi«  we  ae«  in  eomnion  experience ;  for  after  the  flnt  witnete  hat  In,.,! 
examined,  the  will  i«  always  read.  .  .  .  This  [aboTe  diatinetion],  I  am  afraid,  ha.«  ii.a 
alwayi  been  attended  to  ;  but  imme  pentoni  have  been  apt  to  reaaon  upon  this  ix)int  a<  if 
the  itatute  ha<t  directed  the  will  to  be  prom/  by  three  credible  witueuea  ;  forgetting  ilw 
difTerence  between  tho  tubtcri/ilioH  and  the  prim/ of  that  lubacription." 

1«34,  Tindiit,  C  J.,  In  tt'rlgkl  ».  Talham,  1  A.  &  E  8,  'J:i:  "  It  may  be  obaarved,  liow- 
ever,  that  the  Statute  of  Fraudit  did  not  look  primarily  to  the  mode  of  proving  tlif  will 
when  conteited,  but  to  the  security  of  tlie  teaUtor  at  the  time  of  the  execution  of  the 
will;'  the  itatute  intending  that  three  wituessea  should  be  in  the  nature  of  guards  or 
aecuritiea,  to  protect  him  in  the  execution  of  hia  will  againat  force  or  fraud  or  undue  in. 
fluence.  The  proof  of  the  will  by  the  three  witneaxea,  suppoaing  it  ahould  afterw.inU 
come  in  contest,  ia  only  an  incidenUI  and  aec  ndary  benedt,  derived  from  thot  mode  of 
atteatation.  ...  It  la  well  settled  that  in  an  acfi^m  "i  law  it  is  sufficient  to  call  on.-  ..nly 
of  the  subscribing  witnesses,  if  he  can  speak  to  •!:.;  dbservance  of  all  that  ia  reuuirtd  by 
the  sUtute." 

Tiiis  was  the  view  of  tiie  common  law.     For  attested  doeumentt  in  genrnil, 
the  rule  has  always  been  that  but  otu  attester  need  be  called.* 

For  wUU,  the  rule  was  clearly  the  same  ia  Englaitd  in  the  common-law 
Courts.*  But  'ij  Chancery  (while  the  precedents  were  not  harmonious)  tlie 
practice  seems  to  have  been  to  call  all  the  required  number  of  attesters,— 
at  least  unless  the  Chancellor's  discretion  was  exercised  to  the  contnirv.* 


*  Reprinted  a.  v.  Hinds  e.  Keraey,  Bum'a 
Eccleaiastical  Law,  IV,  118. 

■  So  ttlao,  Temp.  0.  II,  Allen  e.  Hill,  Gilbert 
267,  2bl. 

*  1733,  Holdfast  v.  Dowling,  2  Str.  1254  ; 
1843,  Thomas  B.  Wallace,  5  Ala,  2«8,  275  ;  1898, 
Sowell  r.  Bank,  ]  19  id.  92,  24  So.  585 ;  1888. 
O'Sulliran  r.  Overton,  68  Conn.  102,  105,  14 
Atl.  300  ;  1896,  Cooper  v.  O'Brien,  98  Oa.  773, 
26  S.  E.  470 ;  1815,  Allen  v.  Trimlile,  4  Bibb 
21 ;  1800,  Collins  e.  Elliott,  1  H.  A  J.  1 ;  1829, 
Russell  V.  Cotfin,  8  Pick.  143,  150  ("anlesa 
there  ia  some  reason  to  believe  or  auapect  that 
the  instrument  haa  been  forged  ") ;  1851,  Oelott 
V.  Ooodsfieed,  8  Cu»h.  411  ("  in  ordinary  caaea, 
where  the  mere  formal  execution  "  ia  involved) ; 
1861,  White  r.  Wood,  ib.  418  (although  the 
other  witness  wss  in  court) ;  1860,  Melcher  v. 
Flanders,  40  N.  H.  139,  157  ;  1809,  Shepherd 
V.  Gosa,  1  Overt.  487  ;  1855,  Harrell  v.  Ward, 
2  Sneed  610,  612  ;  1849,  Jesse  v.  Parker,  6  Oratt. 
57,  61,  64. 

*  AtUt,  1726,  Gilbert,  Evidence,  103  (one 


suffice^  "unless  they  show  such  charactcis  of 
fraud  OS  would  make  it  necessary  to  pnxliui'  the 
rest");  1763,  Buller  Nisi  Prius,  261  ("Th.'l.^ 
visee  need  produce  only  one  [witness],  if  that 
one  prove  all  the  re<|uisites,"  the  ii|ii«nMMit 
being  at  liberty  to  call  the  ©then);  1,hi«, 
Eldon,  L.  C,  in  Bullen  v.  Michel,  4  Dow  tvl, 
331  (at  common  law  "they  usually  call  iiuiv  one 
witness  [to  a  will],  .  .  .  leaving  it  to  tin- oilier 
side,  if  they  think  proper,  to  call  the  otlur  wit. 
neaaes  ") ;  1834,  Wright  ».  Tatham,  1  A.  4  W 
8,  22  (see  quoutioii  mpra).  Conirn :  KIS, 
Townaend  e.  Ives,  1  Wilt.  216  ("It  is  a  rule 
that  all  the  witueaaes,  if  living,  must  be  exHiu- 
ined  to  prove  the  will "). 

»  1748,  Ogle  V.  Cook,  1  Ves.  Sr.  177  (all  re- 
auited,  by  Hanlwicke,  L.  C);  1752,  Omvson  v. 
Atkinson,  2  id.  454,  460  (all  to  be  aciounteJ 
for ;  here  two  teatified,  and  the  third  was  be- 
yond sess ;  but  here  the  fact  of  the  exeiiiiioa 
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in  hia  presence  was  not  otherwise  proveil :  the 
plaintiff  conceded  that  all  must  be  i'!ill,-<l  if 
available,  but  claimed  that  "it  was  (urmerly 
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III  the  UnU«d  StaUi*  suveml  fon  •■  of  the  role  find  raprenentntion.    The 
rule  ill  perhaps  mcMt  jiirisdictioui  is  to  call  but  one  atttsiter,  for  probate  in 


ii.it   rr<|uir«<l   to   h»r«  ill   thx   Ihivo  witnaMM 

txHriiiiinl ;  it  WM  llriit  ritlalilUlint  liy  Uinl 
T.ilixt  in  lliU  Court") ;  1740,  Hlnlti'lil  *.  Lmin. 
brii,  I  Uii'k.  3»7  (CUrkv,  M.  K.,  mM  -Ihat 
li.i'  will  ciiulil  Out  b*  will  III  tw  atrii'tly  |>ruvvi| 
ii^fably  to  tlia  Ktmiitr  ;  but  liUimikirnobvliiff 
miulitl,"  III-  wuiilil  Hfit  m|iiin  nil,  liiit  wihiIiI 
c«MMte  thr  Irualii  or  llir  «ill  ;  lirrr  the  tlilnl 
witiieaa  I'liiiM  nut  be  roiiml) ;  1780,  HinI  ■>.  But- 
In.  il>.  3;)i,  II.  (NtiiK^  IhuIii,  tlioiiKh  th«  wircli  nut 
»>  iliiiriiiiKli ;  trimta  i-airiril  mit,  hut  llir  will  not 
ill,  iiivil  |iiiiv«l) ;  1789,  I'owi-I  II. C'lMimr,  I  IJro. 
C.  <'.  IW,  604  (io  puuticr,  liul  not  by  hImoIuI* 
riili-i  iill  uri-  to  ba  cullwl) ;  17»3,  Filzlicrhi'rt  v. 
Fitihirhf rt,  4  ill.  S3I ;  1800,  (;«ri  inuton  i'.  I'avni-, 
i  V.-».  Jr.  401,  411,  $emblt  (nil  riiiniriNl) ;  IBIA, 
B<Kill«  p.  Hlunilrll,  ID  bl.  491,  SOO,  605,  S0» 
(Klilon,  L.  C. :  "The  rule  oV  ihiii  Court  rwiuir- 
iwf  tliiit  to  ratnlilUh  «  I  ill  of  rv«l  eaUte  nil 


prar  unit  tntlfy) ;  |  4fl70  (the  will  U  to  )» 
■lloweil  if  "  it  iball  aatiafwtoilly  apiirur  by 
the  teatininny  of  two  or  mure  of  tbn  >ul>m'riri- 
ing  witneun"  that  it  wu  July  mhuIi-iI ) i 
I'uiiM. .'  1869,  rielil'a  A|iiirHl,  30  Cunn.  'J77 
(one  auRlcea  fur  a  will);  IJtI.t  18.'IN,  Kaah  *. 
furnvl,  'i  Haniutit.  448  (all  niuat  la- 1  allnl,  oii 
an  iaaue  out  of  Clmnii-ry  to  ntablinb  a  will,  la>. 
oauaa  the  Judgment  ia  liiial ;  otlivrwiiw,  in  tryiiiK 
a  will  at  I'oninion  law  lu  rjevlnii-iit,  wbirr  llie 
heir,  if  ilvrnilPil,  may  agnin  bring  iji'itiurnt) ; 
It.  V.  :  Coiiip.  8t.  1894,  c.  70.  |  W  (willa  of 
|ienonalty ;  If  nnronteatw),  •'  it  alinll  not  ba 
nevraeary  to  examine  all  the  wilnnwa,  tinleaa 
thev  voluntarily  attend  "  ;  but  piiijainpnt  iiiuat 
make  oath  tu  mo<le  of  obtaining  will  and  tn  imn- 
knuwliilgi'oranv  utbi-rwill) ;  Cotle  llMil,  ||  I;I1, 
lU-.'  (iiiiutfd  poai,  I  1310) ;  fla. :  Kev.  8t.  1S92, 
I  1805  (at  a  priilaite  coiiteat,  "  aui^h  wilnrwira 


tlif  tlinir  witniwa  ihall  b.'  exnminfd  ia  not  by     as  the  partifa  mny  liroduiv  ibnil  IwfxaniiiMil") ; 


any  iiifiina,  aa  it  haa  heon  rp|ir<>aenti<d,  a  techni- 
cal nili5 "  ;  for  after  onlering  an  ia-iue  at  law  the 
tcotiiiiiiny  tbern  may  lie  rrviewiiil,  and  before 
gniiitiiig  the  deriaee  an  iiaiir  at  law,  the  wit- 
iips'i'ii  may  be  examlnnl;  the  general  rule  ail- 
milling  mtTiwary  rxceiitiona,  and  iierhapi*  not 
apiiUiii({  where  the  will  ia  nut  wholly,  but  only 
liartiiillyiuiiui'ation);  1829,  Winobelaea  r.  Wau- 
clrniN', ;)  Ruaa.  441,  453,  fembh  (nil  ai'e  not  in- 
vaiiiililv  required);  1831,  Tatham  v.  Wri«ht,  2 
Rii-s.  &  .Myl.  1,  8,  19  (the  (Jourt  of  Cliuucery 
may  inroriii  ita  conM-ii'iiue  na  it  thiiika  lieat  and 
niiii  send  an  iaaue  hark  to  be  trleil  by  eallinis  all 
the  attesting  witneaaea  ;  yet  Brougham,  L.  C,  at 
f.  :)0,  »|*nk8  of  "  the  rule  which  iimkea  it  im|it-ra- 
tive  to  call  all  the  wilneaaes  to  a  will,"  but  re. 
g:ir'li  it  aa  aiiplying  only  to  a  drviaee  who 
iiiuvi'a  to  eatabliah  a  will,  and  not  wlui-e  an  heir 
moviH  to  act  one  aaidc). 

CniUa:  P.  E.  I.  8t.  1873,  c. 21, 124  (nuoted 
y>^'.  i  1310). 

•  Ala. :  Code  1897, 1 4276 ( " rnat  he prored 
by  one  or  mora  ") ;  1845,  Bowling  v.  Bowling,  8 
Ala.  .1:18  (where  probate  is  cnnteated,  all  miiat 
be  iiniilnceil ;  where  not  conteateil,  one  "  might 
be surtiiicnt "  ;  no  statute  at  this  time) ;  Ariz. 


(Jn. :  (>le  1895,'  )  3281  (one  auWcea,  for  pro- 
bate in  common  furm ;  all  are  iiei'iaNnrv,  in 
aolemn  form);  1865,  Walker  i*.  Muntpr,  17  0a. 
884,  890,  407  (not  clear)  i  1874,  E»an»  v.  Arnold, 
62  tin.  169,  179  (all  reiiuireil):  Ida.;  licv.  8t. 
1887,  I  5311  (willa  ;  like  Cal.  C.  C.  P.  |  1316, 
but  "all"  ismiii|>rintedaa"and") ;  |  SMOG  (Ilka 
Cal.  f.  C.  P.  1 1308)  J  HI.  t  Rer.  St.  1»74,  c.  148, 
1 2  (n  will  ia  to  be  aigneil  by  two  or  more  credibli) 
witneaaea,  "two  of  whom,  declaring  on  oath  or 
alHrmiition,  liefore  the  county  court  •  .  .  aliall 
lie  Butliiient  proof  of  the  execution  ") ;  |  3  ("  It 
almll  lie  the  duty  of  each  and  every  witneaa  to 
any  will  .  ,  .  execiiteil  in  thia  8ute,'aa  aforesaid, 
to  he  and  ap|H>ar  Iwl'ore  the  county  court  on  tlia 
regular  day  for  the  probate  ...  ,  to  teatify  of 
and  concerning  the  execution  and  validity  ol'tha 
aame  ") ;  |  5  (if  the  county  judge  ia  an  otteater, 
he  ahall  make  oath  in  circuit  court,  and  then  "  if 
there  an  other  witneaaea  to  aaid  will,  the  county 
Court  shall  take  their  evidence  .  .  .  aa  in  other 
case*"  ) ;  I  13  (in  case  of  refusal  of  probate  by 
a  county  court,  the  proponent  may  sup|iort  it 
in  the  circuit  court  "by  any  evidence  coni|ieteut 
to  eatablish  a  will  in  chancery") ;  1861,  Kigg  e, 
Wilton,  13  III.  15,  19  (at  the  trial  of  a  wilLiaaua 


Rev.  St.  1887,  ii^JS,  983  (in  uncontested  pro-     out  of  chancery,  the  atteating-witneas  need  not 

haft.    Ih«  f^r.iirt   *i  tnai.  ail...!.  **  nn    .!>..  .n...i...«H»        tu.   Anllu.1     1............  u:.,    ».«l.-._  .1 :.: i-  ..    . 


bote,  the  Court  "may  admit"  on  the  testimony 
of  line  witneaa;  if  contested,  "all  the  aiibacrib. 
ing  witiiea.«)s"  av.illable  must  be  produceil); 
Ark.!  Suta.  1894,  {  7416  (wills;  all  requireil 
by  impliiation  ;  quoted  port,  {  1320);  1843, 
CaiiipMI  r.  (5iirven,  5  Ark.  485,  491,  lemhU 
(liiitii  iieieaaaiy);  1876,  .Inoea  v.  Williania,  31 
ill.  17.'i,  180  (statute  applied  ;  proof  by  calling 
one  witiiiss  onlv,  inauHlcient) ;  Cal.:  0.  C.  P. 
1872,  SJ  1308,  1315  (in  uncnnteated  willa,  byona 
sulacriliiiig  witneaa  only,  if  he  testitiea  to  the 
exei-ution  "in  all  peiiiculars  aa  t«<|uired  by 
law,  and  that  the  testator  waa  of  sound  mind 
St  tlie  time  of  ita  execution "  ;  in  conteste<l 
will<,  by  all) ;  Commissioners'  amendment  of 
19iU  (ipioted  pott,  t  1810);  Colo.:  Annot. 
Si-its.  1891,  (  4669  ("It  shall  be  the  duty 
of  each  and  erery  witneaa  to  any  will"  to  ap- 


IWl 


be  called,  because  hia  probate  deposition  is  usa- 
ble ;  (see  pott,  {  1305) ;  but,  tembU,  at  the  pro. 
bating  both  must  be  called) ;  1886,  lit  Page,  1 1 8, 
id.  676,  678,  «  N.  E.  862  (one  sufBces  to  "latali. 
Ii»h"awill);  1897,  Harpi).  Pan,  168  iti.  459,  4S 
N.  E.  113,  aemble  (aame) ;  1898,  Slinghotf  e. 
Bmner,  174  id.  661,  61  N.  E.  772  (same); 
1902,  Kobley'a  Estate,  200  id.  189,  65  .V.  E. 
699  (the  two  must  be  produced) ;  /iirf.;  Ke;-.  St. 
1897,  1  2806  (a  will  "shall  be  iiroven  by  one  or 
more  of  the  attesting  witnesses  ');  1871,  Haves 
V.  West,  37  Ind.  21,  26  (one  aiifficea) ;  Kan. .-  nm. 
8t.  1897,  e.  110,  1  12  ("The  Court  shall  ..au.s.i 
the  witnesses  to  the  will "  to  come  and  testify ) ; 
Ky. :  1819,  Lindsay  v.  M'Cormsck,  2  A.  K. 
Marah.  229  (one  suffices  ;  the  later  rulings  are 
the  same) ;  1820,  Harjier  p.  Wilson,  ib.  466  ; 
1831,  Overall  v.  Oreiall,  Litt.  Sel.  C.  601,  603 ; 


f  1304  PRErERRNCB  FOR  ATTE8TIN0  WTTNESa         [Ch*p.  \I, 

rommon  form,  and  to  call  all  th«  required  number,  for  probata  in  wl.  n, , 
form.     But  italutea  luoaely  drawn  have  iiitnidiiced  lome  contusion.    II  ,>v. 


I»a«,  Turtifr  *.  TunMf,  1  UlU  lot,  lOS  ;  Idas, 
KliiiuiKlurtf  V.  CtrmiibMl,  3  kl.  473,  47»i  \»U9, 
Hill  ».  mm*,  i  J.  J.  M.  i*W,  til  ;  III.1.1,  Uirriiw 
».  NVitl,  1    1>4IM  1«J  (if  "ilirMi,  |i.i»|ilv',  ■n<l 
iiM>l'>:lt");   IStO,  Hwili  ».  VtU*y,  1  H.   Munr. 
Ill,  IIS  ;  ILW,  Cariiclinnn  v.  BrownliiK,  10  ij. 
**:>,  4J7  :  Lt. :  C.  I>r.  IMt,  |  033  (•  will  U  to 
>>•  \mt*il  "  by  til*  iiiimh^r  uf  wltncMH  rHipiiivil 
for  thut  pnrtxnw  hy  Uw  ")  i  .Vt. :  Pub.  8».  UM, 
c.  tl4,  II  5,  7  (when  tli«ra  U  no  objei'liun,  •  will 
imiy  Iw  iiiulmtcl  un  tb«  teatiinoiiy  of  "  *tiy  one 
or  mora  "  of  tlia  witnaM-n  ;  wher*  th«  origin*] 
cannot  b«  ohiaini^l,  nwmlon  iwiy  ba  pnxrnl  by 
tha  aiibaoribinx  »itn««**4  or  by  "any  uthar  rrC 
dtnoa  oompatcnt");  Jfl.:  I'ub.  0»n.  L.  ISH^, 
Art.  03,  ||  331,  334  (ill  ar«  to  ba  txaniinnl, 
fur  will*  of  reiilty  ;  but  not  for  iitii-untnte<l  will* 
of  |i«r«>n«lty) ;  8t.  1890,  ,•.  4HI,  !*t.  lS»a,  o.  81 
(quoted  /km/,  1 1310) ;  .!/<(«.;  IHtS,  Smra*.  Dil- 
linKlMm.  la  MaM.  3.14.  3&i  l^ill  an  miulred) : 
IHJO,    Brown  ».  Wo.>l.   17   M.  «»,    73  (Mm*); 
Ml^•.  Ht.  IDOl,  e.  'Hi,  Uav.  U  IWJ,  e.  13d,  |  !i 
(for  nni'onteitad  willa,  jmibita  niiy  bit  graiitml 
uiiiii   the   teatimony  of  one   wltnt-aa   oiilv,   Iiy 
•Wliivit);   MicA.i  Com  p.   L    lt!)7,  I  9iT9  (ib 
unconti^teil  probata  "the  Ooiirt  miy  in  it<  ili<- 
cn>tion"  act  ujion  "the  tuttiinonv  of  onu  of  Ilia 
aiihscribinf(  wltnetaea  only");    I87»,   Abbott  r. 
Ahbcitt,  41  Mii;h.  510,911,  2  .V.  W.  810  ("Our 
atatiita  liora  not  in  terma  r<x|uire  all  the  huIi- 
acribinji  witneaaea  to  Im  aworn  nn  a  contoat,  ex- 
cept infcrentially  in   the  Probate  Court.     Tlila 
reqiirement,    if  it  axiata,    ia  only   iinplie<l"); 
1879,   Fniier  e.  Jenniaon,    4'i  iil.   806,   223,   3 
N.  W.  882 (.piention  not  deoi.lnl)  ;  Minn.  :  O.n. 
St.  1831, 1  4438  (for  uncnnteateJ  willa  the  "  tea- 
timony of  one  of  the  aulm'ribing  witn«Ma«  only  " 
■  f.oea  in  the  Oourt'a discretion);  Mita. :  Annot. 
'         1893,  I    1816   (■   will    inuat    be    proved 
'at  leaat  on*  of  the  anharribinff  witneaaea  ") ; 
t   >j,  Erana  v.  Erana,  10  Sin.  *  M.  402,  403 
(idi  required) ;  1850,  Kirk  v.  SUte,   13  id.  408 
[for  peraonalty,  onlr  one  ii  required  tu  alteat ; 
hence,  only  one  need  be  called) ;  18S0,  RaKland 
*.  Green,   14  id.    Iv4,  199  (land  ;  all  mint  b« 
ealle<l) ;  1858,  Cruaoe  r.  Kutler,  38  id.  150,  169 
(liind  ;  only  one  neetl  be  called  ;  preceding  ciwea 
not  cited)  ;  Mo. :  Rev.  8t.  1899,  {{  4619,  4620 
fall  are  rei(uired  by  implication  to  be  calleil) ; 
1834,  Uraliam  v.  O  Fallon,  3  Mo.  607,  610  (ona 
iufflcen) ;  MoiU.:  C.  C.   P.  1895,  ||  2330,  2343 
(like  Cal.   C.  C.  P.,   |f   1308,    1316);  AWr.  ; 
Comp.  St.  1899,  I  2655  (if  not  contei«ted,  the 
Court  ' '  may  in  its  diiicretion  ({rant  probate  the-    ■'f 
on  the  teatimony  of  one  of  the  aubacril>ing  wic- 
neaaea  only");  Ate. .-  Oen.  8t.  1885,  {  •.'685  (in 
uncontested  willa,  the  Court  may  admit  on  the 
"  testimony  of  one  of  the  aubHcribing  witneaaea 
only  ") ;  |  2687  (if  contested,  "  all  of  the  anb- 
ocribinf^    witnesses,"    If    available,    mnal    ba 
examined) ;   St.  1897,  c.  106,  |i  17,  19  (repro- 
duces the  foregoing  sections) ;  N.  U. :  Pub.  St. 
1891,  c.  187,  f  6  (a  non-conteated  will  may  be 
probated    on   the   teatimony  of   one   witueaa, 
"though  the  otben  are  living  sad  within  pro- 


188.1,  I  2148  jlwn,  i.  rail  required  to  , 
niuitt   be  i-iilli-il) ;  (M.  ;  Kev.   St.    18'.W,  « 
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ceaa  of  the  Court "(;    If.  /.  •    1M«,  !>,      ,. 
Allan,  2  N.  J.  U  [24]  82  (not  clear) ;    I     i 
Ward   ».  Wil™x,  64  N,  J.  Kq.   803,  tl     \i| 
1094  (fVi-n  for  i-ont*al«d  willa,  one  witne^,  ..  ,f 
aiilfi.*);  ,V.   M.     C.Mip.    L    1897,  I   IVh:  i,,', 
Jiidg"  •hull  "eiainine  l|ia  attaating  wilii...      t., 
the  will  ') ;  A',    r.  I  C.  V.  P.  1877,  |  261-  ,  «  , 
witneaaM  miuimi,  i.  t.  all  requinxl  by  I ,     ,„ 
atti-at  I  liuttbHciintnilantmay  require  tfm.»    I,, 
nation  of  all);  1822,   Jwkwn  v.  Ugrant-     lt< 
John.  388  (oui!  of  the  witnraaea  ia  enoiiitli.     if 
he  I'ao  prove  the  eiernlloB  "  ;    "but  if  th.   .i'. 
neaa  Lwinot   nrove   tlu-M   requiiiitea,  th.-  .  n,-, 
witiiraMM  ought  to  be  i-alled");  1825,  hi,  ,. 
Brown,  4  Cow.  483,  489  (on.-  nitni'aa  hiM    ,i|,i 
cient ;    though    here    una    of    the    othir    <«o 
nami'a    wiis    not    known) ;    1885,    Juik^iHi   p 
Liiqnere,  6  id.  221,  «25  (one  witneoa  suttic  i.  r  t) 
1828,  Jai'kaon  f.  Vickory,  1  Wend.  406,  llj  ,  uj 
ia  surtli'lvnt,  "  if  be  ran  i«roTe  its  perfnt  ■  \, , a. 
tion,"  otbcrwi«'   the  otliem  niunt  be  nill-li- 
1859,  Hunt  V.  Jolinaon,  19  N.  V.  279,  ilii ;  ( .nj 
autBi'ea,  if  he  can  prove  the   mrcaaary  f,i.  t.| 
1862,  Tarrant  r.  Ware,  26  id.  425,  note  (lil  re- 

iiiiiieil) ;  1«"I2,  A»I>it»  Seminary  r.  Cnlh. ,  (I, 

42J,  42.'5{wi!iie>;  \»i,!,  Cornell  e.  Woolliv,  I'l.l 
(Key.,)   378,  .-iTO   (one  siifficea)  ;  \.   i.  .  (,,,1, 

I't,  .t. 
.  if  ■■•'■Jil 
(tour  ia  to  rituM  "  the  witneaaea  to  amli  vni; " 
to  beexumine<l) :  A'.  1}. .-  Rev.  C.  189,1,  $  i-.ji.j 
(uncontealwl  will;  the  Court  "  ninv  in  ii.  ,|i,. 

cretion  grant  probate  ...  on  the  te«ti 

one  only  of  tne  aiibacribing  witneaaea) ;  $ 
(contested  will ;  "all  thesubacribiiigwitn. 
are  reiiuin-d) ;  OH.  ■■  State.  1893,  |  II. Hi 
liate  of  nnvontested  will  may  be  grant 
teatimony  "of  one  of  the  aubaerihinK  wiiri's-n 
only");  |  1193  (ifa  will  ia  contwtnl,  "M  ihe 
subavribing  witneaaea,"  Jf  available,  imi-i  l« 
pra<liiced  and  examined) ;  Or, :  C.  C.  I'  i  -Ii.', 
1761  (one  ia  auRlcieut) ;  *  C.  i  St.  I8:i:i  i;,.ii' 
St.  1882,  c.  61,  II  1870,  1871.  Rev.  .St.  I-;'I, 
11  2003,  2004,  Code  1903,  ||  2491.  2^■':  it  r 
prulnte  in  common  form,  one  witnex  i,  ^'llK• 
cient;  in  aolemn  form,  all  are  requireil) ;  iriis, 
Hopkina  v.  DeOrafTenreid,  S  Bay  187,  lii.'iMiie 
aufficea  "  though  If  they  are  all  alive  it  i,  I,  ,t 
to  produce  them");  1803,  HopkinK  i:  .\V--tt. 
aon,  1  Brev.  240,  2  Bay  484  (one  auHhis) ;  1>.1», 
Howell  V.  House,  2  Mill   Const.    80.    >.:  (  iis 

suffices);    S.  D.:  SUts.  1899,   {  689!)  (ii ii. 

tested  will;  Court  tnnv  ailinit  to  pn,:  .■  ,.n 
testimony  of  one  onI.\  j  6903  (contest. -I  uill  -. 
allniUKt  be  "prodiice'claiidexamineil");  r>  >.; 
St  1789,  c.  23,  I  1,  Code  1898,  |  .1901  (■  Wiit- 

ten  willa  with  witneaaea  thereto,  when  nut • 

teated,  ahall  be  proved  by  at  leaat  on.,  if  the 
subacribing  witnesaea,  if  living  ;  and  everv  I  i^t 
will  and  testament,  written  oruuncn|»iti\  ,•,  uii.  ii 
contested,  shall  he  proved  hy  all  the  livii.,'  \>ii- 
nesoea,  if  to  be  found,  and  byonch  other  i»i  ma 
as  may  be  produced  to  support  it") ;  l.sij,  .\iku 
V.  Allen,  2  Overt.  172(unilei' 8t  1781  im  I  ir-9, 
the  production  of  one  witness  aofficrs,  hWic  the 
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.  V.  r,  evrn  where  tlio  entiro  number  of  thwe  reqniretl  to  attest  muxt  be 
iil!.-.|,iio  more  need  Ihi  calletl.uveii  though  NtiUothvn  have  in  fntt  attuHtwL* 

From  the  above  re<i»irL'mi'iit«  of  tliu  pn-Miit  rule,  the  foUowiiig  iliHtrinoK 
iiiiiHt  be  dHtinguuhed:  (1)  Hy  the  xiilmtantivH  liw  prescribing  tUat/nn.HU 
„/ ,1  ,'„lul  tJtctition,  it  may  Iw  u.cuHHary  to  prove  Muning, di-liviTv,  preHftiuo  of 
th.'  iiiiiisor.  and  the  liice.  Now,  if  the  pn-Hunt  rule  in  ii  given  ju'ri.sditti.ui  re- 
HmrvH  It  one  ntteater  to  bo  cnll.'d.  ami  if  lie  in  unable  to  U-stify  to  all  tli>.-iie 
.1  •mcnts.  the  pn-iient  rule  i»  Bati»Hi'tl,  but  the  i-Iuments  of  the  exec  tion  are 
ii.l  )ft  niado  out ;  §o  that  the  proponent  miiy  have  to  cnll  othori!  to  prove  the 
niiiaiiiing  fact*  of  his  vhm-.*  This,  howovi-r.  is  not  because  of  t!io  present 
ml',  but  lieciiuso  otherwise  the  ru<iuirom«nts  of  his  particular  case  under  the 
«i.l^>t;iiitive  law  are  not  fulHUed.  It  is  to  this  that  the  c.inmon  expn-ssion 
rwVrs  in  the  rulings  above  cited,  tliat  "one  witness  sulllces,  provided  he 
ca.i  jifDve  the  requisites  of  a  valid  execution." 

(.')  Where  a  statute  requires  tliat  execution  be  "proved"  by  a  certain 
nmiiber  of  witnesses,  that  nunilier  must  be  called,  and  each  must  presumably 
ti Ntify  to  all  the  elements  of  a  valid  execution.  But  that  is  merely  a  rule 
(f  Quantity  (post,  §  2048),  and  has  nothing  to  do  with  the  Preferential 
rule.  The  requirement  may  lie,  for  example,  that  two  witnesses  prove  exe- 
futidti;  but  these  two  may  be  any  competent  persons,  whether  or  not  they 
are  the  ones  who  have  attested  the  document,  an<l  whether  or  not  the  docu- 
mint  is  attested  at  all.  Statutes  of  this  sort  obtain  in  a  few  jurisdictions 
f.ir  jiroof  of  written  wills,  and  in  many  jurisdictions  for  nuncupative  wills.' 

§  1305.  Bant:  Role  Satlallad  when  One  Oompatant  WltsMa  UaUflea  by 
Dcpoiitlon  or  Affldavit  Supposing  the  rule  in  a  given  jurisdiction  to  require 
only  one  witness  to  be  called  to  furnish  testimony,  what  amounts  to  such 
furnishing  of  ti'stimony?  Is  it  necessary  that  ho  should  actually  take  the 
stim.l  at  the  trial  ?  It  is  of  course  essential  that  he  should  be  competent  to 
testify.'    But,  assuming  him  competent,  may  he  not  testify  by  ('  jiwsition, 


otIiiT  oliiirrw  s  prlTJlpKe  u  intPKated.  the  will 
hirig  iiHitmti'd)  ;  1838,  Crwki-tt  p.  ("nickptt, 
M(i|.'<  |i.i  (by  St.  1789,  all  the  Hitncues  nre  re- 
qiiih'd  :  neinh/f,  not  no  before)  ;  1M50,  .loneH  v. 
Aitcrlmrn.  1 1  Humph.  97, 103(will  of  |NTaoiialty ; 
oil  iiiiKt  1)1"  iirodiicetl)  ;  Tex.:  Krv.  Civ.  Statu. 
UK,  i  1900  ("one  of  the  »iitwc'rlhlii«  wit- 
n-'-w's'  snffleM) ;  Utah:  Rev.  St.  18it8,  §  3792 
(likiCal.  C.  C.  P.  11  1.108,  l.^l.^)  ;  Vl. :  Kev. 
St.  l!-:l»,  Statu.  1894,  {  2362  (fnr  wills  unron- 
t«t.,l.  niic  Hufflces)  ;  185.%,  Dean  t».  Dean,  27  Vt. 
7H1,  :iV  (if  contMted,  all  ahouM  he  calM) ; 
18'!ii,  Tlmrnton  r.  Tlioniton,  39  id.  122,  151  (all 
nni^t  !•■  liilled  ;  the  Chancery  rule  fiilloweil) ; 
t'l  .'  iat6,  Pollock  V.  Olanell,  2  (irntt.  439, 
4iil  ("111'  at  law,  two  in  chancery  or  probate) ; 
1»77,  l>'\mberts  v.  Cooper,  29  id.  61,  8",  tm- 
hlf  (nil  required);  Wii. :  Stats.  1898,  I  3788 
(for  uncontested  prohate,  "  one  of  the  siiWrib- 
i"i!  ttitneases  only"  suffices);  1897,  Jones' 
Will,  116  Wis.  427  70  N.  W.  685  (holding  (1) 
tliat  the  Btatnte  applies  only  to  uncontested 
wills,  (2)  that  by  the  common  law  one  witness 
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s  required 

in  effect,  both  must  be  called  or  aciminted  for) ; 
»»>. ;  8L  1891,  c.  70,  chap.  Ill,  |  3  (iiuoted 
;».(,  11310). 

'  1898, 1.«mbi>.  Uppincott,  115  Mich.  611,  78 
N.  \V.  887,  xinh/e  (not  moic-  than  the  law  re- 
quires need  be  called);  1857,  Shirley  ir.  Kl'a^l^ 
83  Miss.  653,  664  (deed  ;  one  only  Iwiiix  re- 
miireil  to  attest,  one  only  need  prove) ;  1903, 
Lorts  B.  Waith,  175  Mo.  487,  7S  8.  W.  95.  A'ul 
deeiilfd:  1903,  O'CnniielU.  Dow,  182  Mass.  541, 
68  N.  E.  788  (whether  all  must  1*  callril,  not 
decided  ;  here  the  trial  Court's  riiliiif;  that  the 
fifth  nin«t  be  called,  beinpiin  court,  was  held  not 
imi;  oiwi).     Conipnre  |  1309,  »m(. 

'  See,  for  an  illustmtio'n,  Burrowes  v.  Lock, 
10  Ves.  Jr.  470,  474. 

•  That  they  do  not  require  the  production 
of  attesting  witnesses,  see  the  citations  ante, 
1 1290.  The  f(eneral  subject  of  these  statute* 
is  examined  poet,  |)  '2048-2051. 

»  1897,  Houston  v.  State,  114  Ala.  16,  21  So. 
813  (where  the  one  called  had  subsr-ibed  by 
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if  the  circumstances  are  such  that  a  deposition  would  otherwise  be  adinis- 
sible ;  t. «.  supposing  the  requirements  of  the  Hearsay  rule  satisfied,  whid, 
nlhiw  the  use  of  a  deposition  or  of  testimony  at  a  former  trial  on  certain  (,mii. 
ditions  (pout,  §§  1373-1 3S4,  §§  1401-1414),  is  such  a  mode  of  testifying 
sufficient  to  satisfy  tlie  present  rule  that  the  testimony  of  one  attesting  wit- 
ness  must  be  offered  ?  There  should  be  no  doubt  that  it  is  sufficient ;  ili  > 
only  objection  can  come  through  the  Hearsay  rule,  and  this  is  by  hyimih. 
esis  satisfied : 

1834,  Tindal,  C.  J.,  in  WrigM  v.  Tnlhnm,  1  A.  &  E.  3,  22  (not  requiring  a  surviving 
witneKS  to  lio called,  whore  the  tu.itimony  at  a  former  trial  of  another  deceased  subsciiliiiij} 
witness  was  offered) ;  "[If  the  offer  had  been  merely  to  prove  the  handwriting  of  It.,  the 
deceased  subscribing  wit nens,  the  Hurvivor  P.  would  hare  been  preferable.]  Such  l.^tj. 
mony  might  fairly  be  ooiisiderecj  as  evidence  of  a  higher  and  better  nature  than  mere  pro- 
sumption  arising  from  the  proof  of  the  witness*  handwriting.  .  .  .  The  effect,  however, 
of  H.'s  ezi.mination  is  not  merely  to  raise  a  presumption  ;  it  is  evidence  as  direct  tn  tho 
point  in  issue,  and  as  precise  in  ito  nature  and  quality,  as  that  of  P.  when  called  in 
person." 

Wherever,  then,  by  the  gnneral  principles  of  the  Hearsay  rule,  a  deposition 
or  former  testimony  would  be  receivable,  its  use  will  satisfy  the  preatMit  rule 
requiring  nii  attesting  witness  to  furnish  testimony.*  In  some  jurisdictidii.s, 
a  statute  expressly  provides  for  the  us*  of  attesting  witnesses'  prior  teslinKiiiy 
or  depositions  in  testamentary  cases  (post,  §§  1411,  1413,  1416).*  Tlie  prac- 
tical liearing  of  this  i>rinciple  is  that  otherwise  tlie  providing  of  testimony  liy 
deposition  or  former  testimony  would  be  insufficient,  and  some  other  atttst- 
ing  witness  would  have  to  be  called  or  accounted  for. 

An  affidavit  is  ordinarily  not  receivable,  under  the  Hearsay  rule  ;  but  stiit- 
utes  occasionally  provide  for  their  employment  by  attesting  witnesses  in  tes- 
tamentary  caaea  {pott,  §  1710);  in  such  instances,  they  would  prcsumaMy 
satisfy  the  present  rule. 

§  1306.  Same:  When  aU  Witneassa  nnavaUable  in  Peraon,  One  Attestation 
only  need  be  AntbentloBted.  Under  the  principles  of  §  1320  and  §  1505,  po4, 
when  none  of  the  attestors  are  available  in  pereon,  the  execution  nm  v  be 
evidenced  by  authenticating  the  signature  —  t. e.  the  extrajudicial  suictnont 
—  of  the  nttester;  and  in  many  jurisdictions  (as  noted  in  §  132Q,  pi isl)  the 
execution  must  be  so  evidenced.  In  that  mode  of  proof,  then,  the  same 
doctrine  of  numbers  ought  to  apply,  as  regards  the  number  of  attestatimis 
to  be  authenticated,  i.e.  if  in  the  jmrticular  jurisdiction  the  orthodox  mm- 
mon-law  rule  obtains  (under  §  1304)  that  one  attestor's  testimony  .smlices, 


nisrk  only,  and  could  neither  rwid  nor  write). 
The  name  result  is  implied  in  thow  rulings  (poirf, 
I  1316)  whieh  sUow  proof  of  the  witness'  sig- 
nature where  he  has  become  incompetent  since 
attestation.  A  Hind  untneu'  testimony  would 
apparently  snfflee  {potl,  |  1818). 

Distinf(iii«h  the  question  of  substantive  law 
whether,  under  a  statute  requiring  attestation  of 
a  will  liy  "  credible  "  witnesses,  an  alUtlatum  tf 
aalid  if  the  attester  subsequently  becumes  in- 


ICM 


competent ;  in  those  cases  it  is  coneeili'l  tlmt 
he  would  be  incompetent  to  satisfy  the  rule  liv 
testifying  at  the  trial. 

•  But  a  deposition  testifying  to  the  exiiutiim 
ofaspeciHc  document  must  ordinarily  Ih'  m.i.le 
with  the  doeummt  bffore  the  drpownl  nnlr, 
i  1185. 

'  Distinguish  the  question  poM,  %  1:112, 
whether  the  deposition  of  a  witness  out  uf  the 
jurisdiction  miul  be  taken. 


^Wm 
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then  proof  of  one  attestation  also  suffices ;  or,  if  the  rule  (under  8  1304)  re- 
.,m.vs  the  testimony  of  all  the  attesters  to  be  furnished,  then  the  attestntics 
of  aU  must  be  authenticated.  The  reason  is  that  the  attestation  is  in  effect 
tlie  extrajudicial  statement  of  the  attester  to  the  fact  of  due  execution  ad- 
mitted under  the  Hearsay  exception  (po»t,  §  1505).  and  being  admissible  so 
far  as  concerns  the  Hearsay  rule,  it  is  governed,  so  far  as  concerns  the  pres- 
ent rule,  by  the  general  principle  m  regard  to  the  number  of  attesters 
roquired  to  be  called.  In  short,  if  one  attester  suffices  on  the  stand,  one 
attester  suffices  when  aUowed  to  speak  extrajudicially  in  the  attestation- 
clause. 

Accordingly,  for  attested  documents  in  general,  the  rule  (though  perhaps 
once  otherwise')  has  long  been  generally  settled  to  be  that  proof  of  r.injrle 
attesters  signature  suffices.'  just  as  the  calling  of  a  single  attester  to  the 
sund  suffices.  For  unlls.  however,  the  differences  of  practice  obtaining  in 
rotjard  to  the  number  to  be  called  to  the  stand  (ante,  §  1304)  are  also  notice- 
able  here  in  regard  to  the  number  of  attesting  signatures  to  be  proved  t  e 
m  some  jurisdictions  one  suffices,  in  others  all  are  required,  with  varying'dis-' 
...cfons.  It  will  be  noted  that  there  is  no  objection  on  principle  tt  the 
foruier  rule  merely  from  the  fact  that  the  attestation  of  the  others  is  also  an 
element  .n  the  validity  of  execution  (as  of  a  will) ;  for  the  express  or  implied 
statement  of  he  attester  is  (post.  §  1511)  that  all  the  requisites  of  execution 
took  place,  which  includes  an  assertion  that  the  other  attestations  were  made 
as  they  purport  to  be. 

The  question  does  not  frequently  occur  for  decision,  because  now  by  stat- 
ute, m  the  instance  of  most  common  occurrence  —  the  proof  of  a  will  —  an 
express  rule  as  to  the  number  of  signatures  to  be  proved  is  usually  laid 


«  1694,  Smjrt  t>.  WillUm^  Comb.  247  (the  »  1814,   Jackson   v    Burton     ii    i„i.      » 

tvrowitneswM  Wng  dead,  "if  there  U)  full  evi.  (" ThVr.  i.  »„  k.   i      i           • '•    "    '°''"-    ®* 

de„™  to  prove  one^f  their  hlX"nd  any    W-  L.^of  aU  tllt^'^'lZT"'  °'  '^' 

dfiioe  that  endeavon  have  been  uaed  to  find  one  ficient)  ■  1892i  f.ni.„?^  i '             ",*»*?*  ""'• 

to  pmve  the  other's  band,  it  i»  .ufflcient ")  Sm  ?if  ."l.  1  i            ■?"  '•  '*K"»8*'  1»  '■'•  38«. 

i  In  the  following  lUt.  this' U  the  dottrin.  ^'"a^i^,^^:^  "xru^on*:::*':  ZCn  '"f  ^'.^ 


"  — »  v«*~|.»  nuclei  ui.ucrn  lift)  llUlifll   :    l/4f, 

Oumhiind  e.  Barker,  1  Atk.  81,  49,  Hardwicke 
L.  C.  ;  1798,  Adam  v.  Kerr,  1  B.  *  P.  360- 
IMS,  I)oe  *.  Tmgg,  6  V.  C.  Q.  B.  167,  170; 
18i:i.  1  hninaa  s.  Wallara,  8  Ala.  2«8,  276 ;  1897. 
Siiiith  V.  k'cvser,  118  id.  488,  22  So.  149  ;  1863 
W,M.  r.  Wilcher,  83  V.n.  668,  668,  aembU  ; 
lS-.'9.  Kit/liuRh  r.  CroRhan,  2  J.  J.  Marah.  429, 
434  ;  18.')2,  Hiirnett  e.  Thoni|iiion,  13  Ired.  379, 
SSI  ;  1798,  Hopkins  v.  De  Gnifreiirrid,  2  Biiy 
1S<,  191  ;  180,1,  Turners.  Moore,  1  Brrv.  2.16- 
mi  M,uil«»ult  IT.  Hampton,  1  Biw.  894,  tern' 
b''  (thnuKh  la|utf>  of  time  here  rxcuseil  th«  proof 
of  "M.^  „f  the  hands) ;  1823,  VounR  v.  8to.kdale, 
2  .MiC.  ,1.11  (handwriting  of  both  witnesses  re- 
qmred,  l.iit  that  of  one  was  hero  disiionsed  with 
•a  not  attainable) ;  1827,  Sims  ».  be  OrafTen- 
ml.  4  id.  253  («i<fnature  of  both  witnesses  tf. 
qu.iid);  1882,  Stebbina  r.  Duncan,  108  U.  S. 
32,  2  Slip.  31,1. 


Tou  II n 
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Luquere,  S  (ow.  221,  226  (same,  Iwcause  "the 
tj-sUtor  may  have  acknowledged  his  sieninir  to 
the  witnesses  se|«n.tely ")  ;  1828,  Jackson  v. 
Vickonr,  1  Wend.  406,  412  (approvioR  the  i.re- 
ce,linK)j  1837,  Hethel  ».  Mol)^,  2  Dev.  4  B 
311,  316,  itmbU  (all  reqiiire<l) ;  1803,  Hopkins 
V.  Albertson,  2  Hay  484. 1  Brev.  240 (all  reiiiiired 
since  one  may  he  forRed,  "  in  which  ease  it  would 
only  he  witnr^ie<l  by  two  witnesses,  which  is  not 
an  execution  "  ac-onlinR  to  law  ;  H,v,  J.,  .liss.) ; 
1817,  Pearson  ».  Wi(jhtman,  1  M-llConst.  336. 
344  *rmW«  (all  require,!);  ISK,  .Sam|Mon  v. 
wmte,  1  McC.  74  «--»iA/«  (one  suffices) ;  1850, 
Jones  ».  Arterbum,  11  Humph.  97,  103  (will  of 
prsonalty  ;  handwriUng  of  all,  if  feasible,  must 
be  proved). 

•  These  statutes,  however,  deal  also  with  sev- 
eral  matters  involving  proof  by  signature,  and 
accortingly  have  been  for  convenience  collected 
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(g)  "Ot  ihow  hla  VMtlmoay  to  b«  ViwTaiUbla." 

§  1308.  0«n«na  Prinolpla  of  UiMvalUbUitr.  The  notion  of  a  rule  of 
preference  among  witnesses  {ante,  §  1286)  is  that  the  preferred  witness 
must  be  used  if  he  can  be  had.  Accordingly  the  rule's  force  is  spent  it  it 
appears  that  his  testimony  is  not  available.  Conversely,  the  attester,  i( 
he  is  not  produced,  must  be  shown  unavailable. 

This  general  notion  of  unavailability  has  seldom  been  broadly  defined  in 
judicial  opinion.  The  law  upon  the  subject  has  usually  been  enunciated  liy 
rulings  specifying  particular  situations  as  exempting  from  production:  but 
the  following  passage  is  comprehensive : 

1842,  Woodi,  J.,  in  Dunbar  r.  Madden,  13  N.  H.  311,  314 1  "It  ia  believed  to  be  the 
well-eatabli«hed  general  rale  of  law  on  this  subject,  that  proof  of  the  handwriting  of  the 
witnesa  may  be  given  in  all  cases  when  from  physical  or  legal  causes  it  is  not  in  the  jiower 
of  the  party  to  produce  the  witness  at  the  trial."  ^ 

§  1309.  All  the  Atteatezs  muat  ba  ahown  Unavailable.  The  rule  prefers 
an  attester  as  a  witness ;  the  rule's  force  ia  therefore  not  spent  until  it  up- 
pears  that  no  attester  can  be  had ;  in  other  words,  if  there  is  more  than  one 
attester,  all  must  be  shown  unavailable  before  resort  can  be  had  to  other  ttsti- 
mony.  This  ia  ancient  and  settled  doptrine ;  *  though  it  must  be  noted  that, 
where  the  law  requires  a  certain  number  to  attest,  no  more  than  that  num- 
ber need  be  accounted  for  (on  the  analogy  of  §  1304.  ante),  even  though  more 
than  the  required  number  have  attested.' 


in  a  nngle  ]il;ice  {pod,  1 1320),  to  which  refer- 
ence may  ba  mode. 

Whether  also  the  maker'e  tignature  most  be 

Jiroved,  is  a  different  question,  dealt  with  poll, 
it  1320,  1513. 

^  It  would  perhaps  be  more  iccurate  to  add 
that  it  must  be  beyond  the  party's  power  to 
produce  the  witness  "  for  purposes  of  examina- 
tion," for  this  more  clearly  includes  the  case  of 
a  witness  rendered  incompetent  by  interest. 

Uther  broad  phrasings  are  as  follows:  1779, 
Abbot  V.  Pluiiibe,  1  Doug.  816  (HausBeld, 
L.  C.  J. :  "  uuli-ss  it  appears  that  his  attend- 
ance could  not  be  procurwi"  ;  Buller,  J. :  "  un- 
less some  reason  can  he  shown  fir  his  absence  "); 

1813,  I/igan,  J.,  in  Hart  v.  Coinm,  8  Bibb  26 
("  in  a  situation  which  renden  his  examination 
impracticable");  1806,  Taylor,  J.,  in  Baker  v. 
Blount,  2  Hayw.  404  ("divers  exceptions, 
foumled  un  necessity  ") ;  1831,  Clarke  v.  Court- 
ney, 5  Pet.  319,  344  (Story,  J. :  "  dead,  or  can- 
not lie  found,  or  ia  without  the  jurisdiction, 
or  otherwise  incapable  of  being  produced ") ; 

1814,  Hill  V.  Nail,  2  Overt.  241  (absence  "  must 
be  accounteil  for  in  some  satisfactory  manner"). 

*■  1744,  Omychund  >'.  Barker,  1  Atk.  21,  49 
Haidwinke,  L.  C. ;  1764,  Forbes  v.  Wale,  1  W. 
HI.  S32  (one  dead,  but  the  other  living);  1790, 
Wallis  V.  Delancey,  7  T.  B.  266,  note  (proof 
that  the  other  witness  was  in  foreign  parts, 
required  before  going  to  handwriting) ;  1848, 
Doe  V.  Twigg,  6  U.  C.  Q.  B.  167,  170 ;  1898, 


Howard  r.  Russell,  101  Ga.  230,  80  8.  K.  m ; 
1827,  Booker  v.  Bowles,  1  Blackf.  90;  1^29, 
Chambers  ■>.  Handley,  3  J.  J.  Harsh.  98  ;  1S4J, 
Woodman  r.  Segar,  12  Shepl.  90,  9-2;  \m, 
Jackson  ■>.  Qager,  8  Cow.  383,  385  ;  18:i0,  .Ix k- 
son  V.  Christman,  4  Wend.  278,  283;  1785, 
Davison  v.  Bloomer,  1  Dall.  123  ;  1835,  (  urj^re- 
gation  V.  Miles,  4  Watts,  146,  149.  The  sut- 
utes  qnoted  pod,  i  1810,  usually  mention  thii 
part  of  the  rule. 

*  1887,  Snider  v.  Burks,  84  Ala.  63,  57.  4  So. 
225  (will ;  where  two  of  the  three  wore  >lc'<i<l,  and 
proof  of  their  handwriting  was  allowed).  Tiic  in- 
teresting questiim  here  is  this :  Suii|i<>sin^'  ojil; 
one  attester  to  be  required  to  be  called  as  d  wit- 
nesa {atUe,  I  1304),  and  supposing  him  to  hare 
Bo  recollection  when  called,  may  his  siKiialiire 
then  be  proved  a«  sufficient  t  This  question  n'ally 
is :  Has  the  rule  been  satisfied  as  to  one  » itn 'ss ! 
If  so,  the  rule's  force  is  sjient.  Now  ii  would 
seem  that  at  least  the  witness  should,  if  <  nllnl, 
ilao  ledify;  i.  e.  it  is  immaterial  {aiUr,  §  l^lOi) 
how  he  testifies,  so  far  aa  the  rule's  a|>pli<  iiion 
to  himself  is  concerned  ;  but  so  far  as  noing  on 
to  other  evidence  is  concerned,  the  otlni  iHtest- 
era  must  be  first  tried  if  the  first  atlr>trr  is 
unavailable  ;  and  the  present  nntinn  of  un- 
availability of  all  as  a  condition  preoodint  mint 
be  thousht  to  include  not  merely  an  •  v  u^mt 
non -production,  but  also  a  production  wliiih 
through  failure  of  lecollection  has  risulti'd  in 
no  testimony  at  all.    Accordingly,  if  the  tint 
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§  1310  Stetntory  Bnnai,r.Uoii.  of  Cum.  of  l7ii.T.llablUty.  Before  con- 
sidenng  the  common-law  doctrines  as  to  sufficient  causes  of  unavailability  it 
may  be  not«d  that  statutes  >  have  frequently  dealt  expressly  with  the  same 

be  resorted  to  ;  misconstruing  the  statute  and 

ST"1»~?».'1"'«  SniJ"'-  «-•  H'l'kx,  <ited  supra, 
i  1309)  -.Amma:  Kev.  St.  1887,  §  983  (in  Con^ 
tested  wills,  all  must  be  produied  "who  are 
present  in  the  county  and  who  are  of  sound 
niind     ;  if  none  reside  in  the  connty,  other  tea- 

1894  n  7415,  7416  (quoted  jhmU,  {  1320)  ;  fart- 
/<«.«  •  C.  C.  P.  1872,  J  1308  (in  uncontested 
wills,  the  testimony  of  one  of  the  subscribins 
witnesses  suffices) ;  {  1316  (in  contested  will " 
all  the  subscribinjt  witnesses  who  are  present 
in  the  county  and  who  are  of  sound  mind  must 
be  produced  and  examined  ;  and  the  death,  ab- 
jence,  or  insanity  of  any  of  them  must  be  satis- 
factonly  shown  to  the  Court ;  if  none  of  tb« 
■ubscnbing  witnesses  reside  in  the  county  at  the 
time  annniiifoil  fnr  !..<<•:..»  ti :ii   ^i  '  ..       . 


one,  though  haring  no  present  recollection, 
ailopts  his  attestation  as  a  record  of  past  recol- 
idtion,  he  ha»  in  effect  testified  (ante,  fj  74S, 
I'ji) ;  but  if  he  does  not,  he  is  a  nullity  as  a 
witness,  and  the  renuining  atteaters  must  be 
tiiol  liefore  other  evidence  can  be  used.  Com- 
pare here  the  principles  of  |(  1302,  1303,  ante. 
mi  13IS,  post. 

»  The  statutea  deal  with  the  causes  noted 
in  the  ensuiug  sections,  but  to  avoid  repeti- 
tion are  placed  together  here.  The  judicial 
rulings  noteii  in  the  later  sections,  {{  1311- 
1318,  include  those  made  in  application  of 
tiiBw  statutea  to  specific  causes  of  non-avail- 
ahility;  but  rulings  merely  construing  the 
sUtnte  generally  are  placeil  here  with  the  sUt- 
ute;  for  sUtute*  providing  that  the  dtpotUim 
of  .1  witn  M  out  of  the  .State,  etc.,  may  be  used, 
me  pial,  {  1411,  under  Depositions  ;  t'ANADA  • 
.V.  Br.  St.  1898,  c.  86,  (  39,  replacing  Consol. 
St.  1877,  c.  62,  M  83,  34  ("  when  all  the  wit- 
netsps  to  any  will  are  dead,  or  some  are  dead 
mil  the  others  reside  out  of  the  province,  or  the 
whole  do  so  reside,"  proof  "by  »<>•  voce  testi- 
mony of  the  handwriting  of  the  witnesses 
au'l  the  testator"  aufBces;  but  on  proof  in 
solemn  form  and  whenever  the  judge  may  deem 
ne.'es*iiy,  a  commission  may  be  ordered  to  take 
the  testimony  of  "the  witnesses  to  the  will" 
and  others ;  bnt  for  witnesses  in  the  county, 
tliv  judge  shall  himself  attend  to  take  their 


time  appointed  for  proving  the  will,  the  Court 
may  admit  the  testimony  of  other  witnesses  to 


eviilence,  if  "such  witness  is  by  reason  of  age 
illiip.«,  or  other  cau.se  unable  to  travel")  -If 
Sc.  Kev.  St.  1900,  c.  158,  {  18  ("when  the  wit- 
nesses live  out  of  the  province,  or  more  than 
thirty  miles  distant  from  the  registry,  or  by 
reason  of  age  or  illness  are  unable  to  appear  and 
give  evidence  iu  court,"  their  depositions  are 
receivable)  ;  P.  E.  I.  St.  1873,  c.  21,  {  24  ("  If 
the  only  living  witness  to  any  will  be  out  of  the 
jiiiis,liction,  proof  of  the  fact  of  the  death  of  the 
other  witness,  and  of  the  handwriting  of  either 
of  micli  witnesses,  together  with  that  of  the  tes- 
totor,  unless  he  be  a  marksman,  iu  which  case 
|.r(")t  of  his  signature  may  be  dispensi-d  with, 
shall  !«  sufficient  evidence,"  unless   proof   in 
sol,  ran  form  is  required,  "  in  which  case  a  com- 
mission may  issue  and  evidence  may  lie  taken 
nn.lir  the  same  iu  such  manner  as  the  surrogate 
mav  direct");     United  States:   Alabama: 
Ci»le  1897,  S  4276  ("[a  will]  must  be  proved 
by  one  or  more  of  the  auliscribing  witnesses,  or 
if  thtv  Iw  dead,  insane,  or  out  of  the  State,  or 
have  liei-ome  incompetent  sim-e  the  attestation," 
then  l,y  handwriting) ;  {  4277  ("If  none  of  the 
siilis,  iihini  witnesses  to  such  will  are  proiluced, 
tlieir  insanity,  death.  siibse<|uent  incompetency 
or  aUseuec  from  the  State,  must  be  satisfactorily 
sh.nvn  liefore  proof  of  the  handwriting  of  the 
testator  or  of  any  of  the  subscribing  witnesses 
ran  lie  received  ") ;  1895,  Bamewall  v.  Mnrrell 
lOS  Ala.  886.  878,  18  So.  831  ("if  any  one  or 
more    is  unavailable,  the  leconda^  glide  may 
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prove  the  sanity  of  the  testator  and  the  ejiecu 
tion  of  the  will ;  and,  as  evidence  of  such  execu- 
tion.   It  may  admit  evidence  of  handwriting)  • 
Commissioners'   amendment    of    1901,   <   1807 
(replacing  the  former  {  1308;  in  uncontested 
probates,  the  testimony  of  one  suliscribing  wit- 
ness  siiljSces;  if  at  the  hearing  "none  of  the 
aulwciibmg  witnesses  resides  in  the  county,  but 
the  de|K>sitic  I  jf  one  of  them  can  be  taken  else- 
where, the  C.  ,rt  must  direct  it  to  be  taken  and 
may  authorize  a  photographic  copy  of  the  will 
to  be  made  and  presented  to  such  witness  on  hia 
examination,  who  may  be  askeil  the  same  ones- 
tions  with  respect  to  it  and  the  handwriting  of 
himseU,  the  testator,  and  the  other  witnesi  as 
would  he  iieitineiit  and  comiietent  if  the  orig- 
iiial  will  were  present.     If  neither  the  attend- 
ance lu  court  nor  the  dejiosition  of  any  of  the 
subscribing    wituesses    can    be    [irociired,    the 
Court  may  admit  the  testimony  of  aiiv  other 
witnea,  as  providwl  in  J  1317");  <  1317  (re- 
placing the  former  §  1315 ;  in  contested  proliatea. 
the  provisions  of  the  former  {  1316  are  followed 
down  to  "proving  the  will  "  ;  then  the  following 
IS  luserte,!:  "or  if  any  subscribing  witness  is 
incompetent,  or  is  unable  to  recollect  the  facta 
"  It  ""'.,?;!'''y,<'''  th^  testator  or  the  execution 
01  the  will    ;  then  at  the  cud  is  inserted  :  "the 
Court  may  also  authorize  a  deposition   ,ind  « 
photogrsnl,  as  in  C.  C.  P.,  C  1307.  mma" ;  for 
the   validity  of  these   amei.,  iiients,    see    ante 
J  488);  Colorado:  Annot.  Stats.  1891,  8  4676* 
("in   all  cases  where  any  one  or  more  of  the 
witnesses  to  any  will  shall   die  or  remove  to 
some  distant  country,  unknown  to  the  imrties 
concei-ned,  or  cannot  he  found,  so  that  his  or 
her  testimony  .cannot  tie  procureil,"  other  evi- 
dence is  allowable)  ;  Columbia  (Oislrici) :  Ccle 
1B01,{  131  ("all  the  witnesses"  toa  will  "who 
are  within  the  District  and  conijietent  to  testify 
must  be  produced  and  examineil,  or  the  al.»en,-'e 
of  any  of  them  satisfactorily  accounted  for")  • 
t  132  (in  wills  of  realty,  for  the  testimony  of  a 
resident  witucM  "unabla  from  sickness,  age,  or 
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subject,  especially  for  will-witnesses.    These  statutes  are  often  obscurely 
phrased,  and  seldom  enumerate  more  than  two  or  three  causes  for  excuse. 


other  cauae,  to  attend  court,  the  regUter  of  wilU 
ni:>r  with  siicb  will  attencl  upon  aaid  witnesa 
■ml  Uke  hia  teatiiuony.     If  the  teatimony  of 
re.'tiJeiit  attesting  wituenaea  or  witneaa  to  auch 
will  shall  have  Iwen  taken,  anil  any  other  such 
witnesa  to  aaid  will  shall  reside  out  of  the  Dis- 
trict, but  within  the  United  Statea,  it  ahall  be 
auifi(:ient  to  prove  the  signature  of  such  witnesa 
ao  out  of  the  District     If  the  sole  witnesses  to 
auch  will  ahall  be  out  of  said  District  as  afore- 
■aiil,   or  if  one  or  more  should  be  within  the 
United  States  and  one  or  more  be  iu  aoine  for- 
eign country,  then  it  ahull  be  sulHcient  to  take 
the  tistiinony  of  any  one  or   all   within  the 
United  States    as  the  Court   may  determine, 
and  to  prove  the  signatures  of  those  whose  testi- 
mony is  not  required  to  be  taken.     If  all  such 
witnesses  shall  be  out  of  the  United  States,  then 
it  shall  be  sutficient  to  take  the  testimony  of 
auch  of  them  as  the  Court  may  require,  and  to 
prove  the  signature  or  signaturea  of  the  others  "  ; 
the  testimony  of  those  out  of  the  District  to  be 
taken  by  commission,  with  the  will  annexed)  j 
Georgia !  C«.le  1895,  {{  5211,  5245  ("if  from 
any  cause  the  witness  cannot  be   produced  or 
sworn,"   he  need  not  be ;  when  witnesses  are 
"dead,  insnuf,  incompetent,  or  inaccessible,  or 
being  produced,  do  not  reiviUect  the  transaction," 
then  other  eviilence  is  allowable) ;  (  3282  (they 
must  be  proiluced  if  "  in  existence  and  within 
the  jurisdiction  of  the  Court");  Id^ho:  Kev. 
St.  18«,  S  5311  (like  Cal.  C.  C.  P.,  S  1315) ; 
Illinoia :  Kev.  .St.  1874,  c.  148,  {  6  (wlier«  "  auy 
one  or  more  of  the  witnesses  of  any  will .  .  .  shall 
die,  be  insane,  or  remove  to  parts  unknown  to 
the  parties  concerned,  ao  that  hia  or  her  testi- 
mony cannot   be  procureil,"   handwriting  and 
other  evidence  may  be  resorted  to) ;  ludiatia  : 
Rev.  St.    1897,  {  2805  (if  "dead,  out  of  the 
State,  or  have  become  incompetent  from  any 
cause,"  then   proof   by   handwriting   may   M 
useil) ;  {  3806  (all  thi  witnesses  must  be  shown 
unavailable  by  death,  etc.,  before  proving  sig- 
natures) ;  Xiituaa:  Gen.  St.  1897,  c.  110,  J  13 
(if   "any   witness"   has   "gone  to   parts    un- 
known,    or  haa  become  "iucompjtent  "since 
execution,  the  will  may  he  allowed  "  u|>on  such 
proof  as  would  be  satisfactory,  and  in  like  man- 
ner as  if  snch  absent  or  incompetent  witness 
were  dead");  Marylnnd:  Pub.  Gen.  L.  1888, 
Art.    93,    |}  334,   337    (examination,   in   willa 
of  realty,  is  required  "  if  their  attendance  can 
be  had     ;  for  wills  executed  out  of  the  Sute 
and  not  required  there  to  he  recorded,  the  death 
of  the  witness  exempts  from  using  his  di'posi- 
tion) ;  St.  1890,  c.  416,  St.  1892,  c.  81,  amend- 
ing J  334  ("all  the  witnesaes  thereto  shall  he 
examined  if  their  attendance  can  be  had  "  ;  the 
depnsitiona  may  be  taken  "of  any  or  all  of  the 
witnesses  thereto  who  from  any  cause  cannot 
conveniently  attend  to  the  office  of  said  register 
of  wills,  wherever  he  may  find  such  witnesi  or 
witni'ssea,  whether  within  the   State  of  Mary- 
land or  beyond  its  jurisdiction  "  ;  and  further 
the  Orphans'  Court  "may  in  their  discretion 


accept  proof  of  any  will  in  the  manner  pn . 
scribed  in  {  337  of  this  article,  when  the  att<  ii.!- 
anee  of  the  witnesaes  thereto  cannot  in  the 
judgment  of  the  aaid  Court  be  conveuiunilv 
had  ") ;  St.  1892,  c.  504,  amending  {  337  (  '  If 
any  witness  or  witnesaes  to  any  will  shall  ilw 
before  probate  theieof,  or  if  at  the  time  ut'  tl.o 
probate  of  any  will  any  witness  or  witinwcs 
shall  be  non-residents  or  lieyond  the  juriaili'  li  mi 
of  the  Orphans'  Court,  or  if  for  >ny  other  iim^mi 
their  presence  cannot  be  secured,  then  prouf  liy 
any  credible  witness  of  the  signature  of  the  tis. 
tator  or  of  the  signature  of  any  such  decranrd  or 
•btient  witness  shall  have  the  same  etfect"  ns  if 
the  witness  had  testified  in  court  tu  execution) : 
Michigan:  Coinp.  L.  1897,  |  9280,  How.  J  '.x^.i 
("  If  none  of  the  subscribing  witnesses  sliuli  i\- 
aide  in  this  State,"  other  testimony  ni»y  In'  .ul- 
mitted  or  proof  of  handwriting);  id.  J  9266,  llcm. 
(  5789 ("their  sulisequent  incomiietency,  Inun 
whatever  cauae  it  may  arise,"  shall  not  piwi  jit 

firobate  of  a  will  otherwise  proved) ;  189",  Snl- 
ivan  V.  Sullivan,  114  Mich.  189,  72  N.  W.  1:i5 
iHow.  1 5803  refers  to  living  witnesses  ;  in  H,.v. 
5789,  "  incompetency,  from  whatever  Ciius.'  it 
may  arise,"  includes  sickness,  death,  <tc.); 
•MintuMOta:  Gen.  St  1894,  {  4437 ("If  nnue  ul' 
the  subscribing  witnesses  reside  in  this  St  ite," 
the  Court  may  admit  other  evidence)  j  -V/iu?- 
tippi  ■•  Annot  Code  1892, 1 1816  (one  at  !t'x-.t 
must  prove,  "if  alive  and  resident  in  the  .Siaie, 
and  com(ieteut  to  testify ;  but  if  none  of  ilie 
au'ocribing  witnesses  can  he  produced,"  t'ueii 
other  evidence  may  be  used);  Mimouri:  R.v. 
St.  1899,  (  4620  (when  the  attesting  witnisses 
are  "  dead,  inwine,  or  their  resideiicf s  un- 
known," then  otlier  evidence  may  be  nsnl); 
Montana:  C.  C.  P.  1895,  }  2343  (like  Cil.  C.  C. 
P.  1 1815) ;  Nebratka:  Comp.  St.  18951,  §  2ii5« 
("  If  none  of  the  subscribing  witnesses  sli;ill  re- 
side in  this  State  "  at  the  time,  the  Court  may 
in  discretion  "  admit  the  testimony  of  oilur  uii- 
nesses");  $2641  (" 8nbse<|nent  inconi|»i. ii'V, 
from  whatever  cause  it  m»y  arise,"  sh  H  nut 
prevent  probate,  if  other  proof  is  maile) :  §  .''917 
(if  a  aubanribing  witnexs  is  absent  from  the 
county,  other  evidence  is  allowable) ;  Xinulu : 
Gen.  St  1885,  c.  19,  §  18,  sec.  2685  (in  \mv.\- 
teateil  wills,  "  the  testimony  of  one  of  tli.'  sub- 
scribing witnesses  only  "  suffices) ;  ib.  §  2'  sm. 
2687  (in  contested  wills,  all  who  "are  (TeseDt 
in  the  county,  and  who  are  of  sound  min'l, " 
must  be  examined;  "and  the  death,  alis.-me, 
or  insanity  of  any  of  them  shall  be  satisliu■^)rily 
shown  to  C;e  Court") ;  ib.  %  21,  sec.  2t).'*-i  ("If 
none  of  the  subscribing  witnesses  reside  in  the 
connty,"  other  testimony  is  admissible) ;  St. 
1897,  c.  106,  {}  17,  19  (reprwluces  S§  18,  2ii.  of 
Gen.  St.  1885  ;  but  {  21,  sec.  2688,  tin  rein  u 
now  omitted)  ;  St.  1903,  c.  6  (aniends  §  17  of 
St.  1897,  c.  108,  by  adding  that  wheii-v.r  the 
witnesa  "  resides  at  a  distance  of  mere  (ban  i' 
miles"  from  the  place  of  trial,  his  iilfiilivit  ti 
due  execution  and  sanity  shall  suffice  iiistea.l  of 
calling  him  in  peiaou) ;  Ntw  Hampshire :  Pub. 
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Whatever  were  the  intentions  of  the  legislators,  it  would  be  unfortunate  to 
be  obliged  to  construe  the  statutory  enumeration  as  exhaustive;  and  this 
the  Courts  are  apparently  not  inclined  to  do.«    The  statutes,  therefore,  leave 

State"  mffices;  in  nlcnin  form,  it  snfficn 
W  he  i»  "dead  or  insane");  SoiUh  Dakota  1 
8tat».  18K9,  I  6903(iritnoM.»  "wUoare  ureaent 
in  the  county,  and  are  of  aoiiiid  mind  must  b« 
l>roduceii  and  examined;  and  the  death,  ab- 
•enoe,  or  iiiaanity  of  any  of  them  muat  be  aatia- 
fantorily  shown  to  the  Court.  If  none  of  the 
witnesses  reside  in  the  county,  and  are  not 
liresent  at  the  time  appointed,  then  other  tes- 
timony is  adn.lasiWe)  ;  Taiitetaei  Code  1896 
I  3904  (wills ;  if  not  contested,  proof  suffices  ly 
one  witness  "if  living";  if  contested,  by  "all 
the  hviuK  wilnesses  if  to  be  fouml");  Tej-ru- 
Rev.  fiv.  Stata.  1895,  (  1900  ("  If  all  the  wit- 
nesses are  non-residents  of  the  county,  or  those 
resident  of  the  county  are  unable  to  attend 
court,"  the  deposition  of  one  suffices  ;  if  none 
are  living,  then  evidence  of  baiidwritinK  is  ad- 
missible);  Utah:  Rev.  St.   1898,  {  3792  (like 

inL?-,''.-,.^-  *  ""':  »'"•'««»'•  «tats.  1894, 
I  2363  (will-witness  ;  if  none  resi  le  in  the  State 
at  the  time  of  the  testator's  death,  then  other 
evidence    is    receivable);     WiinhmgUm!    C.   A 
Stats.  1897,  I  6103  ("When  one  of  the   wit- 
nesses to  such  will  shall  be  examined,  and  the 
other  witnesses  are  dead,  insane,  or  their  resi- 
dence unknown,  then  such  proof  shall  he  taken 
of  the  handwriting  of  the  testator,  and  of  the 
witnesses  dead,  insane,  or  reaiileuce  unknoon, 
and  of  anch  othe     -ircumstances  as  would  be 
•nfficient  to  prov  will  ") ;  {  6104  ("  If  it 

shall  appear,  to  ..isfaction  of  the  Court, 

V       all  the  subsc         -»  witnesses  are  dead,  in- 
•ane,   or  their  re       .ice  unknown,    the  Court 
shall  take  and  receive  such  proof  of  the  hand- 
writing of  the  testator  and  subscribing    wit- 
nesses, to  the  will,  and  of  such  other  facts  and 
circumstances  as  would  be  sufficient  to  prove 
the  will ") ;    Witamnn :  Stats.    1898,    {  3788 
("If  none  of  the  subscribing  witnesses  shall  re- 
side in  this  State  ...  or  if  any  one  or  more  of 
_  - ._   ......  _  .^_..,.,„„,„  i„„c,     iiicu  iiie     them  shall  have  gone  to  parta  unknown  and  thii 

(o,,rt  ™y  give  proUta  ••  upon  such  proof  as  Court  shall  l«  satisfied  that  such  w7tne"s  af^te? 
.T^^h  k"'"/"'"'"^'  •""*  '"  like,  manner  as  due  diligence  used,  cannot  U  fo  ml,"  ?heB 
In  nwf  ^  '»'"""I*,'<'nt  "i'n™  *e™  other  testimony  ia  i^dmissible) ;  iyyoMi„g:it. 
dead');  Oklakoma:  Stats.  1893.  S  1193  (all  of      18B1    ,.   70  pI,;.,  Ill    «  9  /f./.\...^.l    .^...i,'' 


St    1891,  c.  187,  f  12  (if  attesting  witnesses 
"become  incompetent  from  any  cause,"  proof 
may  be  made  by  "other satisfactory  evidence  ") ; 
Xrw  Mrxvca:  (  onip.  L.  1897,  1 1982  (witnesses 
shall   he_  examined  "if  their  attendance  is  ob- 
taiualile";    "if  not,"  eviilence  of  signatures, 
etc.,  is  admissible)  ;  Ntvo  York:  C.  0.  P.  1877 
§$  L'618,    2619,    2620    (will-wituess    must    b^ 
called,  if  "  within  the  State  and  competent  and 
alilB  to  testify '" ;  death,  lunacy,    or  other  in- 
coin|ietency,  or  not  being  found  after  due  dili- 
gfiice,  exempt  absolutely ;  but  of  one   within 
the  Stata  ami  disabled  bv  age,  aickneas,  or  in- 
firmity from  attending,  tJie  deposition  must  bo 
taken,  if  he  is  able  ;  Lud  for  one  absent  from 
the  State,  a  commission  roust  issue  if  by  >)'■<< 
diligence  bis  evidence  may  be  bad  ;  that   ttif 
witness  "has  forgottan  the  occurrence"  also  is 
an  excuse) ;  {{  2539,  2540  (if  the  witness  is  ill 
or  in  another  county,  the  witness  must  be  ex- 
amined where  he  is,  or  before  the  surrogate  of 
the  other  county) ;  Sorlh  Carolvia :  Code  1883, 
S  2148  (will-witness  must  be  called  "if  living," 
but  if  "  any  one  or  more  "  are  dead,  or  reside 
out  of  the  State,  or  are  insane,  or  othenvise  in- 
competent to  testify,  then  proof  of  handwriting 
RiilKces) ;  Iforth  Dakota:  Rev.  0.  1895,  {  6296, 
(witnesses  "who  are  within  the  State  and  are 
cijiniietent  and  able  to  testify"  must  be  pro- 
duce<l) ;  f  6297  ("  Before  the  presence  of  a  wit- 
iiei»  ...  can  be  dispensed  with,  it  must  be 
shown  by  affidavit  or  other  competent  evidence 
to  the  satisfaction  of  the  Court  that  he  ia  dead 
oj  (lisiiualilied,  or  that  he  cannot  after  due  dili- 
gence In  found  within  this  State,  or  if  within 
the  State  that  he  is  so  aged,  sick,  or  infinn  that 
his  presence  cannot  safely  lie  required  ") ;  Ohio  • 
Kev.  St.  1898,  (  6927  (if  "any  witness  U  gone 
to  rarta  unknown,"  or  if  "the  witnesses  to  a 
will"  have  become  incompetent,  or  if  "the  tea- 
'.imony  of  any  witness  cannot  for  any  reason  be 
obtained  within  a  reasonable  time,"  then  the 


.......  »..,,v..v  u»    ■•■i.uiii|irLriii,    wiLiiess    were 

dead");  Oklahoma:  Stata.  1893,  }  U93  (all  of 
the  witnesses  "  who  are  present  in  the  county, 
anil  are  of  sound  mind,"  must  be  produced  • 
"and  the  death,  absence,  or  insanity  of  any  of 
thein  must  be  satisfactorily  shown  to  the  Court. 
If  none  of  the  subscribing  witnesses  reside  in 
the  county,  and  are  not  present  at  the  time  ap- 
pointed for  proving  the  will,"  other  testimony 
may  tie  admitted);  Oregon:  C.  C.  P.  1892, 
i  7«1  (attesting  witness  must  be  called  "  if  he 
be  living  and  within  the  State  and  can  tes- 
tify ■)  ;  Khode  laland:  Gen.  L.  1896,  c.  210 
f  115  (non- contested  will  may  be  proved  on  the 
evidence  nf  executors,  if  neither  attesting  wit- 
ness IS  a  resident  of  State);  South  Carolina  1 
''"•  St.  1882,  e.  61,  SS  1870,  1871,  Code 
1902,  §§  2491,  2492  (on  probate  of  a  will  in 
common  form,   "death   or  removal  from  the 
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1891,  c.  70,  chap.  Ill,  %  3  (for  contested  wills, 
"all  the  subscribing  witnesses  who  are  present 
in  the  county  and  who  are  of  sound  mind  must 
be  produced  and  exaniineil ;  and  the  death,  ab- 
sence, or  insanity  of  any  of  them  must  lie  s.atis- 
factonly  shown  to  the  Court;  if  none  of  the 
anbscrihing  witnesses  reside  in  the  county,"  at 
the  time  of  probate,  others  may  be  adni'itted  • 
and  "as  evidence  of  the  execution,  it  may  ad- 
mit proof  of  the  handwriting  of  the  testator  and 
of  the  subscribing  witnesses  or  any  of  tliern  "). 

•  1849,  Holmes  ti.  Holloman,  12  Mo.  536 
(heirs  claimed  privilege  as  parties ;  pro<luction 
excused  ;  the  statutory  exemptions  for  death, 
ete.,  held  not  to  be  taken  as  "erpressio  uniu$ 
exclusio  alleriua,  but  are  merely  a  codification 
of  what  was  already  the  common  law,  and  a 
recognition  of  the  principle  upou  which  second- 
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the  broad  principle  of  the  common  law  untouched,  and  merely  confirm  or 
correct  its  precedents. 

§  1311.  OausMoftTnaTallabUlty;  (1)  Daath;  (2)  Anolant  Dooamant.  (1)  If 
there  is  to  be  any  excuse  at  all  (or  not  producing  the  attester,  it  is  clear  tliat 
death  supplies  it;  aud  this  is  universally  accepted,  although  the  earli<  r 
reports  show  traces  of  a  rigor  not  recognizing  even  this  exemption.' 

(2)  Where  a  document  purports  to  be  so  old  that  attesters  cannot  be  sup- 
posed to  be  yet  alive,  the  same  ground  for  exemption  exists.  An  "aneUvt" 
document,  in  this  sense,  has  long  been  defined  by  a  fixed  rule,  t.  e.  a  docuracnt 
purporting  to  be  thirty  years  old.  Tliis  rule  applies  not  only  to  docume.ts 
in  general?  but  also  to  uMU?  Not  only  is  the  production  of  the  attests  r 
excused,  even  though  he  is  alive  and  available,*  but  the  execution  is  up< :. 
certain  other  evidence  assumed  to  have  been  valid;  in  this  aspect,  the  rii!<> 
for  ancient  documents,  with  the  history  of  its  peculiar  limitation  to  thirty 
years,  is  elsewhere  examined  {post,  §§  2137-2146). 

§  1312.  Same:  (3)  Absence  from  Jniladiotion.  A  person  not  within  the 
jurisdiction  is  not  compellable  by  the  Court's  process  to  appear,  and  therefore 
is  in  effect  unavailable  as  a  witness : 

1842,  Woodt,  J.,  in  Dunbar  v.  Madden,  13  N.  H.  311,  318 :  "  The  reason  is  that  the 
proceM  of  the  Court  cannot  reach  the  witriesa  etCectiveiy  in  a  foreign  government  or 

■ry  evidence  may  be  admitted  ") ;  1850,  Jonea  213,  S6  N.  E.  2  (even  if  the  witness  is  alive  mi  I 

V.  Arterbum,  11  Humph.  97,  9r.  in  court) ;  1874,  Shaw  v.  Penhing,  57  Mo.  Ilii, 

1  1673,  Phillips!?.  Crawly,  Freeman  88  (death  421  (even  though  the  witnesses  were  alive);  I'lis, 

sutBcient);  1740,  Henley  i>.  Phillips,  2  Atk.  48  Jackson  r.  Blanshan,   3  John.   S92,  29.'>,  JW'i, 

(same);  1748,  Oruyaon  f.  Atkinson,  2  Ves.  8r.  Kmh'e  (even  where  the  witness  is  aliv«) ;  la.'.i, 

454,  460  (Hiinlwicke,  L.   C. :  "If  the  witness  Jackson  v.  Thompson,  6  Cow.  178,  180;  Isisn, 

was  dead,  it  might  pomihly  be  sufficient ;  that  is  Jsckson  ».  Cbristman,  4  Wend.  278,  2S2  (<-\<-n 

the  act  of  God  ") ;  1796,  Barnes  r.  Troinpowsky,  where  the  witness  is  alive  and  available) ;  IS  10, 

7  T.  R.  265  (death  sufficient);  1874,  Harris  v.  Northrop  ».  Wright,  24  id.  221,  228  (•.aim) 


Tisereau,  52  Go.  153,  163  (Code  {  2431  does  not 
prohibit  probate  of  will  on  the  death  of  witnesses, 
except  by  Probate  Court) ;  1890,  Maxwell  v. 
Hill,  89  Tenn.  584, 15  S.  W.  253  (death  suffices). 
*  England:  1788,  R.  v.  Farringdon,  2  T.  R. 
466  (certilicate  of  pauper  settlement  required 
to  be  attested);  1795,  Chelsea  Water  Works  v. 
Cowper,  1  Esp.  275  (bond);  1798,  Marsh  v. 
CoUnett,  2  id.  665  (Yates,  J.,  ex  rel.  Krnyon, 
L.  C.  J.,  ruled  "that  he  would  not  breiik  in 
upon  a  rule  so  well  established  as  that  deeds  of 
30  years'  standing  proved  themselves,  by  requir- 
ing the  subscribing  witness  to  be  called  ") ;  1828, 
Doe  0.  Wolley,  8  B.  *  C.  22,  24  ( "  the  principle 
.  .  .  ij  that  the  witnesses  may  he  presumeil  to 
have  died  "  ;  he  need  not  be  called,  even  if  in 
fact  he  is  living) ;  1845,  Lonl  Oosford  v.  Robb, 
8  Ir.  L.  R.  217,  219,  aenMt  (per  Pennefather,  C. 
J.);  1848,  Doe  e.  Turnbull,  5  IT.  C.  Q.  B.  129, 
131  (even  if  the  witness  is  in  fact  alive) ;  1864, 
Orsei  V.  Vernon,  14  U.  C.  C.  P.  673,  687,  «mW«  ; 
United  Staten:  1888,  Allison  v.  Little,  85  Ala. 
512,  516,  5  So.  221  ;  Ga.  Code  1895,  {  5244  ; 

1850,  Settle  v.  Allison,  8  Go.  201,  205  (even  if  ».  Curtis,  1  Price  226  (a  receipt  of  53  yean  tx'- 
the  witneiues  are  nllve) ;  1876,  Gardner  t>.  Gran-  fore,  offered  as  a  hearsay  statement  against  iii- 
niss,  57  id.  539,  555  (same) ;  1858,  Smith  v.  terest,  excluded  on  hearsay  grounds,  lieiaiisi-  t)ie 
Bankin,  20  III.  14,  23  (but  not  if  the  witnesa  is  writer  was  not  shown  deceased  ;  the  autlnjitiui- 
living) ;  1900,  Cnnningham  r.  Davis,  175  Mass,      tion  qsestion  apparently  not  decided). 
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rop 
1847,  Willson  o.  Betts,  4  Den.  201,  212 ;  17:<), 
Jones  V.  Brinkley,  1  Hayw.  20  ;  1811,  Giir»o.«l 
V.  Dennis,  4  Binn.  814,  826  ;  1823,  McGeiinis  r. 
Allison,  10  S.  &  R.  197,  199  ("perham  .  .  . 
even  if  they  were  in  full  life") ;  1840,  tilrnon- 
ston  V.  Hughes,  Chevea  81,  84,  Kmblc;  1830, 
Hinde  v.  Vatlier,  1  McLean  110,  116  ;  1S:t.5, 
Winn  V.  Patterson,  9  Pet  663,  674  (appliiaMo 
to  all  deeds  of  thirty  years'  standing,  no  matter 
how  provetl). 

*  1803,  M'Kenire  v.  Fraser,  9  Ves.  .Ir.  .1, 
KvMe;  1817,  Rancliffe  v.  Parkyns,  6  Dow  149, 
202,  Kmble;  1826,  Doe  v.  Passinghani,  2  C. 
*  P.  440;  1826,  Doe  0.  Drakin,  3  il.  Mi 
(Vaughan,  B. :  "The  rule  of  30  years  is  fcniinH 
on  the  presumption  that  the  witnesses  are 
dead ") ;  1828,  Doe  ».  Wolley,  8  B.  &  0.  22 ; 
1835,  Doe  V.  Bunlett,  4  A.  fc  E.  1,  10  ("»m 
were  they  all  alive");  1820,  Duncan  >•.  Iliiil, 
2  N.  &  McC.  400,  408  (in  the  form  of  a  presump- 
tion of  death). 

*  See  the  citations  in  the  precedinz  notes. 
Distingnish  the  following  ruling:  1815,  Manly 
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TrJIIiShrm.*"^"'"*''  it  J.  no*  within  a-  pow«r  of  the  pwty.  l^ly  n«.king,  to 

This  general  doctrine,  though  not  positively  established  till  the  end  of  the 
17008,>  IS  now  universally  accepted ;«  although  there  is  considerable  difference 


»  1673,  PUilliii.  ».  Crawly,  Freeman  83  (at- 
te»tnl  ileetl  i  "  brcaiiae  they  diil  not  prove  the 
witneixcH  deed,  nor  that  they  were  Kone  to  tea 
—  tb(iu(jh  they  alleged  it  — ,  it  waa  not  nermitted 
at  lirst  to  lie  jfiveii  in  evidence  ") ;  1740,  Henley 
V.  I'hilli|»,  2  Atk.  48  (requiring  atriuter  proof  of 
(Iriith  for  witneaaea  living  long  abroad,  ».  «.  au- 
pan^ntly  because  if  really  alive  their  preaence 
aliroad  would  not  aatisfy  the  nilc) ;  1779,  Cogh- 
laii  r.  Williamson,  1  Doug.  93  (sufficient,  where 
the  witneu  waa  ahowu  to  have  gone  to  India  five 
y.«r»  liefore);  1786,  St.  26  Geo.  Ill,  e.  67 
(where  the  attesting  witneaa  reaidea  iu  the  Eaat 


in  fact  hereaided  without);  Co/.;  1859,  Sterena 
r.  Irwin  12  OL  306  (out  of  the  county,  not 
aulHcient);  Haw.;  18M,  Bnliiona  v.  Lonng  1 
Haw  209,  213  (reaideuce  ont  of  the  kingtloni, 
held  here  sufficient) ;  HI.  ■  1844,  Wilev  r  Bean 
6  III  801  305  (absence  fron,  t'he  State,  ^.ffi'. 
cieut);  1848,  Mariner  v.  Saunders,  10  id  113 
121  (residence  in  another  State,  suffleient)'; 
Ind.:  1819,  Jonea  v.  t'ooprider,  1  Blackf.  46 
(residence  in  another  State,  sufficient) ;  1828. 
Unglesr.  Graves,  2  id.  191  (same);  1845,  State 
•■  ^^^'  7  >'»•  856,  867  (same) ;  1881,  Herbert 
"t       iT»n    n  if'"*'  '•  ^  (*'l'«t«tute  applie.1): 


Indies,  p™of  of  th?  handwriii^g  of  'wit„e«rd  la^mo.  Iv^^l'r  ^t'Tt  Tol'l ' 
party  suffice.);  1792,  Holme.  I  PonCin,  Peak.  «uco  f™S'.  H^  u^^Il.Vti^  t'?  unknown  pi  c^ 
9«  (thewitnew  w«i  m  France,  and  would  not     aufficient) :  IT,,-  tsi9  T^ln '''u.^,"..fe' 


i~..j  »...„«..»,,  .,v«,  *«wiiMc«  V.  I  uuviii,  J  eaae 
9«  (the  witnen  waa  in  France,  and  would  not 
come  over ;  Kenyon,  L.  0.  J.,  referring  to  the 
lOTieding  case  :  "  It  was  considered  as  an  inno- 
vation lit  the  time ;  but  waa  fouiii!  to  be  so  bene- 
ficiiil  thnt  it  has  since  been  adhered  to") ;  1798, 
tVi|H-r  V.  Marailen,  1  Esp.  1  ("where  it  apl 
peiircl  that  he  was  abroad,"  sufficient) ;  1796, 
liiinies  r.  Tronipowsky,  7  T.  R.  265  ("If  resid- 
ing iibniad,  by  wnding  out  a  commission  to 
e.vaiiiine  him,  or  at  least,  by  proving  his  hand- 
writing, whii'h  last  indeed  is  a  relaxation  of  the 
oil  inle,  and  admitted  only  of  late  yeara")- 
nif,  Adam  r.  Kerr,  1  B.  *  P.  860  (out  of  the 
jiirisclii'tion,  snfflcient). 

^  England:   1802,  Princo   p.   Blackburn,  3 


s:'.s»isn.a«^as=™^  Sw*S«?S«=.;: 


.....   —   , ,    ,.,„    Kv.ic.ni    ttu^-LruiB    was    lor 

the  hrst  time  definitely  established ;  moreover, 
mere  nbsence,  not  necessarily  domicile  or  per- 
mniient  olsence,  suffice.) ;  1809,  Waril  v.  Wells, 
1  Taunt.  461  (mere  absence  suffices) ;  1816,  Hod- 
nett  r.  Korman,  1  Stark.  90  (mere  abMnce,  with- 
out a  reqnest  by  the  party  to  the  witness  to 
altenil,  sufficient) ;  1828,  Kay  n.  Brookman,  8  C. 
i  P.  ht)h  (proof  of  disappearance,  with  intention 
of  leaving  the  country,  snffirient) ;  1840,  Olubb 
r.  ftlwards,  2  Moo.  k  Rob.  800,  Hanle,  J.  (here 
the  point  waa  raised  because  the  Common  Law 
Courts  had  recently  been  given  power  to  iwne  a 
foiTi<;n  commission) ;  UniUd  Slata :  here  the 
statntes  atUe,  %  1310,  are  to  be  compared ;  the 

cast^ 

Foott!  1-.  >.ouD,  10  Aia.  080,  087  ("residing  , 
1881,  Allred  t>.  Elliott,  71  id.  224,  226  frosi- 
(ience  in  another  county,  insufficient;  "absent 
fmm  the  State  when  last  heard  from,"  anffi- 
cient);  1884,  Onice  v.  Thornton,  76  id.  466, 
4-:t  ('aUen:  from  the  State") ;  1890,  Caldwell 
p.  I'ullak,  91  ill.  353,  359,  8  So.  646  ("resid- 
inR  );  1897,  Smith  v.  Keyser,  116  id.  455,  S2 
So.  149;  Ark.:  1838,  Brown  t>.  Hicks,  1  Ark. 
23.),  242  (abwnce  from  home,  to  return  in  a  few 
months,  insufficient);  1839,  Wilson  i>.  Royston, 
2 1.1.  :)!.'),  .327  (deed  executed  in  another  State  ; 
further  evidence  of  witnessea'  abMnce  from  juria- 
ili.tinnreqnire.1);  1860,  Tatnm  p.  Mohr,  21  id. 
34!i,  :!.'>3  ( "  being  out  of  the  jurisdiction  "  ;  but 
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sufficient) ;  Ky. :  1812,  MDowell  v.  Hall,  2  Bibb 
610,  618  ;  1813,  Hart  i..  Coram,  3  id.  26  ("  in  a 
aituatton  which  renders  hu  examination  iinprac 
ticable,  as  being  absent  in  a  foreign  country  or 
hpyond  the  reach  of  the  process  of  the  Court  or 
the  Court  s  control "  ;  here  not  shown  on  the 
facts);  1815,  Clarke  v.  Bartlett,  4  id.  201,  203 
(residence  in  another  State,  sufficient) ;  1816 
Sentney  r.  Overton,  ib.  445  (removal  to  an  ad- 
joining State,  sufficient) ;  1817,  M'l'ord  ».  John- 
*;P:  lb.  631  (in  an  adjoining  State  on  a  transient 
visit,  insuffiiient,  though  perhaps  not  "actual 
domicile  abroad  would  be  necessary,  and  "  long 
absence  '  might  suffice) ;  1817,  Creighton  v. 
i?    5?"'  *■'■  ^-  ^'"'  (tfansient  alwence  in 


p.  Bartlett,  3  A.  K.  Mareh.  86,  91  ("the  nl«ence 
from  a  State,  or  rather  hia  residing  abroail,"  suf. 
fioe.) ;  1822,  Turner  r.  Turner,  1  Litt.  101,  104 
(  out  of  the  State  "  ;  sufficient  in  ca.se  of  a  will, 
provided  one  witness  has  proved  the  will) ;  1829 
Kemper  v.  Pryor,  1  J.  J.  Marsh.  598  (removal 
from  the  State,  and  diligent  inqnirv,  sufficient) : 
La. :  1819,  Lynch  e.  Postlethwaite,  7  Mart.  69, 
??V",,  """  from  jnrisdiction) ;  1823,  Grouse  v. 
Dnffield,  la  id.  539,  642 (same);  1825,  Villere 
B.  Armstrong,  4  id.  n.  b.  21  ("left  the  State") ; 
Me. :  1840,  Emery  v.  Twomhiy,  5  Sliepl.  66  (ab- 
sence suffice.;  even  tliongh  they  lived  within  30 
miles  of  the  place  of  trial) ;  Mam. :  1809,  Diid- 

Iav  «     .QiinnnaB      It    U  — Attn      aaa       i  aa  ..      .     . 
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<t  of  absence  wu  sufficient  in  the  following     ley  r.  Sumner,  6  Mass^  439, 444  "m  Swab. 
S  ?"cllh"{^^lwZ^V7\'^'"-i-  ".??■      fr^  '-"J-'^-ti-)    1814,  Hom;rTwa  lit 
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.peetl,  8  Cush.  411  (same) ;  1860  Ela  v.  Edwaidt 
16  Gray  91,  95  (same) ;  Mua. :  1838.  Downs  p. 
P"?"*-  *  "o"-  »15,  924  (gone  from  the  juris- 
diction,  aufficient) ;  Mo. :  1826,  Little  v.  Chau- 
y\D,  1  Mo.  626,  631  (residence  out  of  the  State, 
auffietent) ;  1838,  Maupin  v.  Triplett,  5  id.  422 
(in  another  county,  not  sufficient) ;  1843,  Uw- 
les.  p.  Guelbreth,  8  id.  139  (residence  just  over 
the  State  line,  sufficient) ;  1857,  Clardv  e.  Rich- 
ardson, 24  111.  295,  296  (residence  oiit  of  the 
State,  sufficient) ;  Nebr. :  1894,  Jewell  r.  Cham- 
berlain, 41  Nebr.  254,  69  N.  W.  784  (absence 
from  the  State  suffice,  under  Coile  $  348); 
iV.  H. :  1835,  MoDtgoiuery  p.  Dorion,  7  N.  h! 
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of  phrasing,  even  within  the  same  Court's  rulings,  as  to  the  siiflficioncy  of 
mere  temporary  absence,  and  not  permanent  residence,  without  tlie  jurii- 
diction. 

It  is  immaterial  that  the  proponent  knew  of  the  witness'  intended  nhsotK  e 
and  might  have  taken  his  deposition;*  though  a  collusive  procurem.'iit  ><( 
the  witness'  absence  would  of  course  aunul  the  excuse  for  non-prmluction* 
But  nt  least  must  not  the  proponent  have  sought  to  obtain  (by  conuiiissinn 
or  otherwise)  his  deposition  while  in  absence?  Can  it  be  said  that  the 
witnesi'  testimony  is  unavailable,  so  long  as  it  does  not  appear  that  Ins 
deposition  coi'ld  not  with  due  diligence  have  been  procured  f  Tiio  answer 
to  this  was  at  first  given  in  the  negati  ,  —  that  is  to  say,  in  the  i^ri  m1 
when  tlie  present  excuse  was  with  hesitation  beginning  to  be  accepted,  tliis 
proviso  as  to  taking  the  deposition  was  insisted  on.'  But  the  extreme  iiicnu. 
venienee  of  sending  abroad  for  the  deposition  was  soon  recognized  as  disj.riv 
portionate  to  the  1»enefit  obtained ;  and  in  most  jurisdictions  to-day  •  no  such 


47S,  483  (a)iaenea  from  iuriidiction) ;  1843, 
Dunbar  v.  Mkddeii,  13  id.  311,  313  (ume); 
a:  C.  :  1806,  Baker  v.  Blount,  2  Hayw.  404 
(the  witnew  had  fraadulently  evaded  pnxress  by 
removing  from  the  county ;  held  aufiieicnt) ; 
1836,  Selby  v.  CUrk,  4  Hawka  26S,  273  (tern- 
porarr  absence  without  change  of  domicile,  held 
niually  not  aufflcient,  becaoie  of  the  danger  of 
oolluaton  ;  but  abaence  ai  a  member  of  C'ongreas, 
■ufficient ;  permanent  abaence  it  alwayt  aulH- 
cient);  1814,  Allen  v.  Martin,  1  Law  Ri-po»  373 
("  living  beyond  the  proceaa  of  the  Court,"  held 
Bufficient) ;  1832,  Crowell  r.  Kirk,  3  Dev.  855, 
856,  per  Daniel,  J.  (that  he  "ia  abroad,"  iaauf- 
fioient) ;  1837,  Bethel  v.  Moore,  8  Dev.  k  B.  311 
(living  in  another  State,  autiidenl  i848,  Ed- 
wardH  V.  Sullivan,  8  Ired.  802, 305  (name)  j.  Oh. : 
1821,  Clark  v.  Boyd,  2  Oh.  880  (57)  (ah«ence 
from  juriwliction)  j  1858,  Riohnrdgu.  Skilf,  80h. 
St.  686  (same) ;  Pa. :  1807,  Englesr.  Burlington, 
4  YeatcH  345  (will ;  abaence  from  juriwliction) ; 
1810,  Clark  v.  Sanderson,  8  Binn.  192,  195 
(bond  ;  "  it  i«  always  to  be  understood  that  there 
must  he  no  fraud  or  collusion  in  getting  the  wit- 
ness out  of  the  way");  1816,  Hautz  v.  Rough, 

I  S.  *  R.  349  (residence  without  the  county,  not 
sufficient)  j  S.  C. :  1902,  Swancey  v.  Parrish,  62 
S.  C.  240,  40  S.  E.  554  (out  of  the  jurisiliction, 
aulTicient) ;  Teim. :  1850,  Jones  v.  Arterburn, 

II  Humph.  97,  99  (the  statutory  phrase,  for  con- 
tested wills,  "  if  to  be  found,"  includes  absence 
from  the  State,  as  exempting  from  production  ; 
but  if  liis  deposition  hiw  in  fiu:t  been  obtained, 
it  must  heri'ud) ;  1855,  Barrel  v.  Ward,  2Sneed 
610,  613  (absence  "for  a  temporary  purpose, 
where  the  return  of  the  witness  within  a  liiniteil 
time  is  rensonal>ly  certain,"  insufficient ;  though 
not  "as  an  iiillcxible  rule,"*,  j.  where  the  al>. 
sence  h.is  been  long,  no  collusion  ia  8us|ieoted, 
and  ililigence  has  been  useil) ;  Tex. :  1854,  Fra- 
iler t'.  Moore,  11  Tex.  755  (absence  from  juris- 
diction); f.  S.:  1804,  Jones  v.  Lovell,  1  Cr. 
C.  C.  183  (removal  from  the  jurisiliction,  suffi- 
cient) ;  1805,  Wellfonl  «i.  Eakin,  ib.  264  (resi- 
dence    without,    snfficieat);     1809,   Cooke    i'. 


Woodrow,  6  Cr.  13  (witnesa  going  out  of  <lis. 
trict  and  last  heard  of  ^n  Norfolk ;  hiii.l. 
writing  not  allowed,  without  proof  of  inability 
to  find  at  N.);  H.  .•  1800,  Pearl  v.  Allm, 
1  Tyl.  4  (If  residing  within  proceaa  of  the  Court, 
he  must  be  produceil) ;  Ta, .-  1826,  Nalle  i:  K.mi. 
wick,  4  Rand.  585,  589,  lembU  (absence  frnni  tlie 
State,  3ufBcient ;  but  hero  it  was  alleged  tint 
"every  legal  means  had  been  taken  to  |>r<inii« 
their  attendance ") ;  1827,  Smith  i>.  Jours,  a 
Rand.  83,  37  ("removed  from  the  State.'  siitfi. 
cient) ;  Wis. ;  1845,  Garrison  r.  Owens,  1  I'inin'y 
544  (absence  from  jurisdiction)  ;  18^3,  Silvir- 
man  v.  Blake,  17  Wis.  213,  lemble  (sann). 

«  1859,  Jackson  v.  F.  R.  W.  Co.,  U  C<\.  18, 
S2  (lack  of  diligence,  in  not  ohtniniug  Lis  ti'»ti- 
mony  before  departure,  immaterial). 

*  See  Clark  ».  Sanderson,  Harrel  v.  Ward, 
and  other  cases  in  note  2,  tapra. 

*  1748,  Grayson  r.  Atkinson,  2  Ves.  Sr.  4.14, 
460  (Hardwicke,  L.  C. :  "It  is  not  m,, -miv 
to  presume  that  it  ia  out  of  your  im>«ii-  to  en 
him  if  you  please ;  .  .  .  yon  may  linve  a  l.tii- 
mission  to  examine  the  witness  lieyoixl  s>  i :  fur 
in  this  Court  you  are  not  nnder  the  dilli'  iliy  m 
in  R  Court  of  law  where  it  must  be  vim  i' .  ■ ) ; 
1793,  Fitzherbert  v.  Fiteherliert,  4  lim.  C.  C. 
231  (witnesa  in  America  ;  commission  r.i|iiii.'l|; 
1796,  Barnes  v.  Trompowaky  (see  quotition  in 
note  1,  luara). 

*  Hesiaes  t*ie  following  oases,  conipiiw  tlie 
statutes  an<«,  §  1310;  England:  1751,  U'.Mic. 
St.  Lawrence,  3  IJio.  P.  C.  640,  645  (>ii;ii.«  in 
Holland;  denosition not re<iuin'd) ;  17.V-'.  H"ik« 
v.  Farquharson,  1  Dick.  187  (same;  witn.-s  in 
Scotland) ;  1790,  Wallis  v.  Diluiiicy,  7  T.  R. 
266,  note  (Kenyon,  L.  C.  J.  :  "The  ixi«  iiso  of 
sending  out  a  commission  would  in  niiiin  ras.i 
be  more  than  the  value  of  the  sum  in  (li-|>:ii''  <; 
1800,  Carrington  v.  Payne,  6  Ves.  .Ir.  4oi,  411 
(not  required;  here,  a  will);  I'ltilol  .s'.i''<: 
Ala.  Code  1897,  }  4277  (the  ju.lge  "nmy  i-sue 
a  commission  ") ;  1850,  Settle  v.  Allison,  8  <!a. 
201,  205  (not  required) ;  1819,  Jones  v.  l'-«>f- 
rider,  1  BlKkf.  46  (not  required) :  1845,  btate 
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proviso  is  recognized,  and  it  is  not  necessary  to  have  endeavored  to  obtain 
UiK  absent  witness'  deposition.' 
The  suflSciency  of  the  froof  of  alienee  at  the  time  of  trial  has  been  the 
abject  of  many  rulings,  which  cannot  profitably  be  treated  as  precedents ;  * 
the  matter  should  be  left  entirely  to  the  discretion  of  the  trial  Court*  For 
one  detail,  however,  there  seems  to  have  arisen  a  uniform  rule,  namely, 
that  the  attestor's  residence  abroad  at  the  time  of  execution  —  or,  in  another 
form,  the  occurrence  abroad  of  the  acts  of  execution  and  attestation  —  is 
sutHoient  proof  that  the  attestor  is  out  of  the  jurisdiction  at  the  time  of  the 
trial." 

the  abMiit  witnew'  deposition  may  be  tiikon  and 
uaed.  Tliia  depenila  on  the  S'neral  principle! 
(ppUcehle  to  the  une  of  de|H»itiuns,  post  |{  137S, 
1402,  1416 ;  itatutca  aometinii'S  rxprriuily  pro- 
viiU  Tor  the  depositiona  of  attpating  witneaaee. 
So  far  aa  the  depnaition  ia  thiia  alluwable,  ita  ui« 
■atialiea  thn  i>n>aent  rule  requiring  the  atteater'l 
"  tfatimonv,''  an  noted  ante,  }  1306. 

*  See  the  rulinfis  pamim  in  note  8,  nipra, 
and alau the  following:  1790,  Wallisn.  Dt-lancry, 
7  T.  R.  266,  note  (evidence  that  there  had  beeo 
abroad  iu  1 774,  at  the  place  of  execution,  a  neraon 
of  the  aanie  name,  held  auffliient  to  show  alwnc* 
now) ;  1849,  Aiiatin  v.  Rumsey,  2  C.  *  K. 
736  (inquiry  of  the  witneaa' parent»,  aufficicnt) ; 
1842,  M.ks  V.  Rector,  4  Ark.  261,  277  (depart- 
ure from  the  State  four  yeara  Wfore,  anil  no 
newB  from  him,  aufllcient) ;  1862,  Uelony  ». 
Delony,  24  id.  7,  11  (eriilence  of  absence  in- 
anfficient  on  the  fa.  ta) ;  1849,  Oordnn  v. 
Uiller,  1  Ind.  631  (continued  residence  abroad 
up  to  15  niuntlia  pieviona,  held  sufficient) ; 
1838,  Waldo  v.  Ruaaell,  6  Mo.  387,  394  ("le- 
ported  and  helieveil  to  have  died  in  Te.\a»," 
sufflcieut)  i  1802,  Rhodes  v.  Bigc,  1  Cr.  C. 
C.  87. 

For  the  rtptiet  receirtd  trhile  tearihing,  u 
eviileuce  of  diligence,  see  post,  {  1789,  ante, 
i  261.  For  the  admiasibility  of  the  witneaa' 
declarations  of  intent  not  to  return,  see  uojL 
S  1725. 

•  1876,  Jonea  v.  Roberta,  65  Me.  273,  276. 
*•  1864,  Landers  r.  Bnlton,  2«  Cat.  393,  408 

(attestation  out  of  the  State  by  nonresi<leiits, 
sufficient,  in  the  absence  of  evidence  tu  hIiuw 
that  the  witness  ever  was  within  the  State) ; 
1865,  HcMinn  v.  O'Connor,  27  id.  238,  245 
(sfime) ;  1865,  McMiun  r.  Whelan,  ib.  300,  310 
(same) ;  1817,  Ciibbs  n.  Cook,  4  Bibb  635,  536 
(parties'  residence  abroad,  etc.,  on  the  faits  held 
to  rai-se  pre.iumption  of  witness'  absence) ;  1S20, 
Bowman  v.  Bartlett,  3  A.  K.  Mareh.  86,  91 
(residence  of  the  maker  abroad,  etc.,  on  the  facta 
held  to  raise  presumption  of  witness'  residence 
abroad);  1823,  Crouse  r.  Duffield,  12  Mart.  La. 
639,  54'i  (execution  abroad  ;  witnesses  presumed 
abroad);  1832,  HarKeld  B.  Hewlett,  4  I-a.  118, 
119  (same) ;  1839,  Valentine  i>.  Pi|ier,  22  Tick. 
86  ("  If  the  instrument  was  apparently  executed 
in  a  foreign  country,  we  think  that  fact  raised 
a  sufficient  preaumption  that  the  subscribing 
witnerses  were  not  within  the  jurisdiction  of  the 
Coart ") ;  1857,  Clardy  ».  Richardiou,  24  Ho. 


V.  Bixlly,  7  id.  86S,  867  (tame,  even  though  the 
o|>|H)iient  hai  bad  it  taken ;  but  if  the  propo- 
nent uses  this  depoeition,  it  ia  not  improper  to 
rejei  t  proof  by  handwriting  of  the  witness) ; 
18'0,  Ballinger  r.  Davia,  29  la.  612  (not  re- 
miire<l) ;  1897,  Alliaon'a  EsUte,  104  id.  130,  73 
K.  W.  489  (same ;  eren  though  the  de|>oi.itiou 
is  in  fact  obtainable,  and  waa  taken  upon 
other  pointa,  proof  of  handwriting  sulHcea ;  the 
fact  of  non-residence  alluwa  the  use  of  tlie 
inferior  grade)  j  1816,  Sentney  v.  Overton,  4 
Bilib  446,  447  (not  required;  "though  the 
Court  has  the  power  to  award  the  commission, 
it  hna  no  jiower  to  coerce  ita  execution  ") ;  1820, 
liowumu  V.  Ilartlett,  8  A.  K.  Marab.  86,  91 
(«iiie) ;  1822,  Turner  v.  Turner,  1  Litt.  101, 
Vn  (same)  ;  1842,  Dunbar  v.  Madilen,  13  N.  H. 
311, 316  (that  the  witness'  whereabouts  ia  known, 
iiiiiuatcrial) ;  1798,  Irving  v.  Irving,  2  Hayw. 
27  (nut  required) ;  1814,  Allen  v.  Martin,  1  Law 
Ue|«)s.  N.  C.  373  (same);  1837,  Bethell  v. 
SIxie,  2  I)ev.  *  B  311,  314  (same);  1810, 
Claik  V.  Sanderson,  Binn.  192,  196  (same) ; 
1792,  Oiiphant  v.  Taggart,  1  Bay  265  (hand- 
vntin;;  of  the  witness  usually  sufficient ;  but 
litre,  tlie  opponent  producing  an  affidavit  of  the 
witness  denying  it,  a  commission  abroad  waa 
onlired);  1804,  Price  v.  M'Gee,  1  Brev.  873, 
376  (nut  ropiired) ;  1853,  Brown  v.  Wooil,  6 
Ri.  h.  Eq.  155,  165,  ietnble  (same) ;  1807,  Love 
r.  IVyton,  1  Overt.  255  (if  in  anotlier  domestic 
Stiiiel  ile)iosition  should  be  taken);  1809,  Shep- 
Itril  e.  (ioss,  2  id.  487  (same  ;  otherwise,  if  he 
has  "removed  to  some  foreign  nation")  ;  1818, 
Stump  V.  Hughes,  6  Hayw.  93  (preceding  cases 
overruled  ;  resilience  in  another  domestic  State 
is  snfficient,  or  absence  there  till  the  end  of  the 
trial ;  the  delay,  risk,  and  inconvenience  of 
S'liilin;;  for  a  deposition  are  unnecessary); 
IslS,  Den  V.  Maytielil,  ib.  121  (same ;  he're, 
sl~(iiie  lor  10  years,  unheard  from)  ;  1838, 
( io.kett  V.  Crockett,  .Jeigs  95  (neither  sum- 
niiiiis  by  subpoena  nor  attempt  to  get  deposition 
is  nivessiiry) ;  1804,  .Tones  ».  Lowell,  1  Cr.  C.  C. 
I'*:)  (not  required);  1803,  Rich  v.  Trimble,  2 
Tyl.  349  (though  residing  without  the  State,  if 
his  residence  is  known  and  is  within  reasonable 
distance,  deposition  require<i) ;  1888,  Denny  v. 
Pinnoy,  60  Vt.  626,  527,  12  Atl.  108  (the  wit- 
ness resided  in  another  State,  but  had  stayed  for 
s  few  (lays  since  action  begun  at  the  testatiix' 
town  in  the  State;  deposition  not  reouired). 
'  Distinguish,  however,  the  question  whether 


1603 


I  ISIS 


PREFERENCE  FOR  ATTESTINO  WITNESS.  [Chap.  XI. 


§  1313.  Bum:  (4)  AbMao*  in  Oskaowa  Futa.  If  the  attoiter*!  mhon- 
abouts  cannot  be  diacovered,  he  ia  practically  unavailable ;  and  thia  (thoii<;|, 
historically  there  waa  the  aame  heaitation  that  haa  been  noted  for  the  pm- 
<!eding  ezemptinua ')  ia  now  univeraally  recognized  aa  an  excoae  for  not  i>rr>. 
c'ucing  him.*  But  it  ia  necessary,  first,  to  exclude  the  suspicion  that  tlio 
witness  may  be  secreting  himself  by  collusion  with  the  proponent,'  hihI, 
secondly,  to  show  that  the  proponent's  ignorance  of  his  whereabouts  in  iic>t 
due  to  lack  of  effort  to  discover  him;  accordingly,  it  must  be  shown  timt 
hoiiMt  and  diligent  March  for  the  attester  haa  been  made>  The  sutticiin'  y 
of  this  search  has  been  dealt  with  in  a  number  of  rulings,  not  profitaMi-  Inr 
use  as  precedents;*  the  matter  should  be  left  entirely  to  the  deteruiiiinti«n 
of  the  trial  Court*    That  the  search  should  include  a  sheriff's  searcii  with 

it  must  tpprnr  to  th«  C'onrt  that  thi'ii'  i>:>4 
a  hir,  wrioiis,  and  (liliKrnt  ini|iiiry,  and  im  .v.i- 
sion,  or  attempt  to  krc|i  the  witiieas  out  ul  tirr 
way  " ;  hrrf,  on  ini|niry  at  thg  la»t  aluHlr,  (1,^ 
part;  hail  imn  toM  that  the  wltneu  lui  I  iii. 
•contlcd  to  eacaiM  hit  i;r«ilitor» ;  advertii>iii;:  n>i« 
not  rpquireil) ;'  1811,  Waring  v.  Rowlra,  4  Txnit. 
132  (tnt!  Cimrt  r«<|Uinil  tlia  party  tosljdn.  uut 
mrrely  diligent  inquiry,  but  "the  (niti  :dar 
•rarch  that  had  been  made  for  the  wituf'-.  ^in>l 
where  he  had  bern  Innt  wen  or  Itnown  ti>  n-ili', 
auil  when  he  waa  last  hriird  of,  anil  what  'ii. 
dearors  had  been  made  to  find  liini  ") ;  I8;VI 

Crane  ».  Ayre,  3  All.  S.  Hr.  677  ("all  tl »■. 

cuuiatancr*  niniit  tlierffoi-e  lie  loolced  to  in  <  n.  K 
eaae");  1804,  Manigault  v.  Hampton,  1  hiev. 
8.  <\  394  (reaaouable  diligenre  required). 

*  Bitgland;  1810,  i'arlterv.  Hoekiim.-JTniiir. 
3SS;  l»H,  Burt  v.  Walker,  4  B,  A  AM.  'Wl 
(the  witneM  a  clerk  to  the  defendant,  and  diviii. 
iwniiiig  aoniewhat  auddenly ;  aearch  liiM  suffi- 
cient un  the  fnctit);  1823,  Tytt  v.  (Irilllili.  6 
Moore  638  (not  tufticient  where  the  witiii»  wiu 
merely  "keeping  out  of  the  way  to  av^id  m 
arrest"  for  debt,  unless  at  the  inatanri'  <!  tlie 
opponent  i  nnsouDil);  1823,  .lames  v.  I'unii-ll, 
Turn.*  K.  417;  1842,  Falmouth  *.  Kr>l..rtsl) 
M.  k  W.  489,  471 ;  Canada-  1846,  TvM.n  r. 
Bnllen,  3  U.  C.  Q.  B.  10 ;  1848,  Doe  v.  I'  1 1^, 
6  id.  167,  170;  l/niUd  ftaifs:  1853,  rn».ll  r. 
Hendricks,  3  Csl.  427,  430;  1839,  TIm  im|mii 
V.  Wilson,  18  La.  188,  142;  1820,  Wliiii.iii.re 
r.  Brooks,  1  Oreenl.  67;  1870,  MiMillm  e. 
Umed,  41  Mich.  621,  622,  3  N.  W.  6ii2:  m\, 
Mills  V.  Twist,  8  John.  121 ;  1814,  ,l».  k  nii  r. 
Burton,  11  id.  64;  1828,  Jackson  v.  (  .'Iv,  t 
Cow.  140,  149;  1832,  Jackson  r.  Clinmlv  rl.iin, 
8  Wend.  680,  624  ;  1833,  Pelletrrau  v.  .Ih  kwii, 
11  id.  110,  123;  1838,  Van  Dyne  v.  Tliivip,  18 
id.  162,  165 ;  1847,  Tniby  v.  Byem,  6  "a.  St. 
347  (mere  ignorance  i".'  abode,  without  mipIi, 
not  enough) ;  1892,  Gnllagher  r.  Assw'.  ('.>.,  1)9 
id.  26,  34  .\tl.  115  (search  for  one  hiivm;'  no 
fixed  place  of  abode  and  going  frnni  |>la'i>  to 
place  to  get  employment,  held  sulfii'ieiit  <im  the 
facta). 

For  the  admissibility  of  the  replies  rrmrri 
i»  the  leareh,  aa  evidence  of  diligence,  sii'  jiul, 
f  1789,  ante,  |  261. 

•  1346,  WoodBifttt  e.  Segsf,  18  8hei>l.  90,  9j 


896,  207  (non-residence  at  time  of  execution 
raises  a  presiini|itinn  uf  continueil  non-residence) ; 
1868,  Sherman  t.  Transp.  Co.,  81  Vt.  162,  166, 
174  (witneM  to  document  executed  out  of  the 
State  ;  no  evidence  of  the  witnesses  having  been 
in  the  State ;  held  properlv  ilisp<Mi»eJ  with  ; 
Valentini'  ».  Piper  approreit).  VoiUra:  1826, 
Jackson  r.  nsger,  6  tow.  383,  886  (power  of 
attorney  executed  in  Msssachusetts ;  witnesses 
not  presnnieii  nut  of  the  jiirisilictinn). 

*■  1701,  Anon.,  12  Mod.  607  ("that  he  haa 
made  strict  eniiniry  after  them  and  cannot  hear 
of  them,"  sulncient) ;  1796,  Barnes  v.  Trom- 
powsky,  7  T.  K.  366  (see  quotation  in  note  4, 
«Vra) ;  1808,  Crosby  ».  Percy,  1  Taunt.  864, 
866  (^lanslielil,  C.  J. :  "The  law  hai  been  much 
relaxed  in  this  iiarticalar  within  the  perioil  of 
my  practice ;  the  inoreaseil  commerce  of  the 
country,  and  the  number  of  persons  who  every 
year  go  out  of  it,  first  rendered  it  necessary  to 
admit  secondary  evidence  in  the  case  of  witnesses 
being  abroad  ;  the  dis|iensation  was  next  ex- 
tendeil  to  the  case  of  witnesses  who  were  not  to 
be  found"). 

»  1810,  Warden  ».  Fermour,  S  Camp.  283 ; 
1875,  Hartford  L.  Ins.  Co.  e.  Gray,  80  111.  28 ; 
1S16,  Powers  v.  M'Ferran,  1  8.  *  R.  44,  46 ; 
1855,  Marrel  v.  Ward,  2  Sneed  610,  614,  tnhU; 
1802,  Kroadwell  v.  McGIUh,  1  Or.  C.  0.  4. 

*  1810,  Ellenborongh,  L.  C.  J.,  in  Wanlell 
*.  Fermour,  2  Camp.  883 :  "  I  will  watch  very 
narrowly  your  proof  of  search.  ...  If  the  at- 
testing witness  Knows  too  much  of  the  transac- 
tion, and  his  examination  would  haxard  the 
validity  of  the  deed,  he  may  be  sent  out  of  the 
way,  and  we  may  be  amuaed  at  the  trial  with  an 
account  of  his  having  absconded." 

*  Various  pbniaini;s  of  this  requirement  are 
as  follows :  1796,  Barnes  v.  Trompowsky,  7  T.  R. 
265  ("  If  no  intelligence  can  be  obtained  respect- 
ing the  subscribing  witness  after  reasonable 
inquiry  has  Iwen  made";  ...  if  he  "has 
been  sought  for  and  could  not  be  found,  so 
as  to  furnish  a  presumption  that  he  is  deail ") ; 
1802,  CunliffB  V.  Sefton,  2  East  183  ("dne 
diligence  without  effect";  "diligent  inquiry"; 
here  the  place  of  execution  was  unknown, 
and  search  at  the  places  of  obligor  and  obligee 
was  held  sufficient)  ;  1808,  Crosby  r.  Percv, 
1  Taunt.  364  (Maostield,  C.  J.  :  "  In  all  cases 
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iuhponit  iMiiu  nnneceMsry;^  nor,  on  the  other  hand,  should  »  sherifTa 
(t'arch  and  return  of  "  not  found  "  be  invariabljr  suiBcient' 

§  1314.  ■•■•:  (6)  WltBM*'  Mum  Uakaown,  tkreofh  Loea  or  IUe(lblUty 
o(  OectiMeat  It  ia  clear  that  where  the  very  name  of  the  atteat«>r  cannot  lie 
am  erUined,  the  attester  ia  unavailable  for  the  purpose  of  furnishing  his  testi- 
iiioiiy.  This  situation  occurs  where  the  document  is  lo$t ;  here  the  proponent 
jg  exuiiipt  from  producing  the  attester ;  *  unless  of  course  the  name  has  other- 
wise Imfure  trial  become  known  to  the  proponent  ;*  for  in  that  case  his  testi- 
mony, though  not  of  great  value  without  the  document  before  him,  might  at 
lt:a'<t  iiblp  to  establish  the  fact  that  such  a  document  did  or  did  not  oncu 
exist.' 

^^'hcre  the  name  of  the  attester  is  illegiblt,  the  same  reason  for  exemption 
frotii  production  exists.* 

§  1315.  •oma:  (6)  nines*  or  Znflralty;  (7)  raUnre  of  Memory;  (8)  Im- 
priaonmsiit  (6)  When  the  attester  is  at  the  time  of  trial  so  ill,  or  so  it\firm 
from  age,  that  it  is  impracticable,  without  dai.ger  to  his  life  or  health,  to 
cninpel  his  attendance  in  Court,  his  production  should  be  dispensed  with.' 
Tliore  is  little  judicial  authority  on  the  subject,  partly  because  utatutes  appli- 
cable to  will-witnesses  have  frequently  dealt  with  the  point ;  in  applying  the 
statutory  terms  the  analogies  of  the  statutes  excusing  the  non-attendance  of 
deponents  (jxw<,  §  1406)  would  be  useful.     But  though  attendance  at  the 


("in  mme  mrnture") ;  1823,  McOennU  r.  AIU- 
•on,  1(1  S.  ft  B.  1»7,  200  (Dnncan,  J. :  ■'  Whit 
U  rinnunable  infjuiry  1  Then  ran  be  no  flxed 
■ml  Kt'ttleil  rule ;  every  nee  munt  itand  on  ita 
otin  luitnm  ;  ami  this  |ioiiit  moat  be  left  with 
Kirit'  latitiiilc  of  ditcrftlnn  "). 

<  182»,  Dinmuke*  v.  Muif(TOTe,  S  Mart.  K.  «. 
J75,  3;».  Cimlra :  1838,  Crockett  p.  Crockett, 
MrifT*  ^5  (return  of  ■iibpcena,  mmble,  ntemMTj 
where  tliv  witnea  i«  not  aiiecifically  ahown  to  h» 
out  uf  the  i^tate). 

•  1836,  Jerman  v.  Hudaon,  a  Harringt.  184 
(iiiblHrna,  and  retnm  "  not  found,"  aufficient) ; 
1847,  Sextan  v.  McOill,  2  La.  An.  190,  195 
(muii'  ;  insufficient) ;  1833,  M'DoniOd  r.  M'Don- 
•IJ,  'j  Yrrft-  307  ("if  to  be  found,"  in  8t  1789, 
c.  ti,  I  1,  as  to  will-witneaan,  ia  aatisfii-d  by  a 
rttiirn  nf  "  not  found  "  by  the  offlcer  baring  the 
luliJMi'im). 

1  17.IH,  Kieling  r.  Ball,  Peake  Add.  Caa.  88 
("Itiliit  not  npiwarthat  the  plaintiff  could  by 
•ny  gusaibility  know  who  the  subacribinK  wit- 
newt's  were,"  and  proof  by  the  extrajudicial  ad- 
mixians  of  the  maker  allowed) ;  1863,  K.  v.  St. 
Oilfs,  1  K.  ft  11.  642  (per  Erie,  J.,  applying  it  to 
tho  (IIS.,  where  the  name  ia  known,  but  the  per- 
son (annot  be  found  or  identifled  ;  "it  ia  the 
MM'  of  an  attesting  witneiw,  unknown  ") ;  1854, 
FHton  I'.  Pitman,  14  Ga.  S30,  63E  (deed  lost  and 
witnesses  unknown  ;  exemptitl) ;  1887,  Terry  v, 
Rral.ih  III,  79  id.  278,  294,  5  S.  E.  38  (deed  lost 
snl  witnesses  dead ;  exempted) ;  1892,  Turner 
e.  Catvs,  90  id.  781,  744,  18  8.  E.  971  (neither 
witness  nor  maker  ia  then  preferred) ;  1331, 
Hcwis  V.  Wiswell,  8  Oieenl.  94,  96  ;  1833,  Mel- 
leu,  C.  J.,  in  Kuoz  V.  Siiioway,   1  Fairf.  201, 


IMS 


319  (even  though  the  witneaa  be  present ;  this 
aeema  unsound) ;  1829,  Hathaway  ».  8|iooner,  9 
rick.  33,  2S  ;  187S,  Rayuor  r.  Norton,  31  Mich. 
210,  313  ;  1827,  Culbv  v.  Kenniaton,  4  N.  H. 
302,  205  ;  18SS,  Montgomery  v.  Doiinn,  7  id. 
475, 483,  mmble ;  1833,  Kingwood  v.  Bethlehem, 
13  N.  i.  L.  321,  326  (indenture  of  apprentii-e- 
ship ;  calling  excused,  "  for  the  kiiowletlge  of 
them  had  been  loat  with  the  indenture  itself") ; 
1819,  Jackson  v.  Kiiigsley,  17  .lohn.  158,  160, 
aeniMa  (witnesses'  names  torn  off) ;  183],  Jack- 
son V.  Vail,  7  Wend.  125,  129  ;  1880,  Congdon 
V.  Morgan,  14  S.  C.  587,  593.  Contra:  1819, 
Gillies  V.  Smithers,  28tsrk.  528  (Abbott,  C.  J. : 
"  The  evidence  of  the  sttesting  witnrSKes  is  es- 
sential to  show  that  the  bonds  ever  existed ; " 
here  they  were  said  to  hare  been  destmveil). 

*  1859,  Smith  v.  Brannan,  IS  C'al.'l07,  115 
(calling  required,  where  by  a  ropy  the  names  of 
the  witnesses  appeared) ;  1819,  MoMalian  v. 
McGradv,  6  S.  <c  R.  S14  (known  attester  must 
be  called  ;  repudiating  the  argument  that  it  ia 
nselesa  to  call  him  since  there  is  nothing  to  tes- 
tify to). 

*  Gillies  V.  Smithera,  Eng.,  HcMahan  v. 
McQrady,  Pa.,  tupra, 

*  1829,  Kemper  v.  Pryor,  1  J.  J.  Harsh. 
698. 

'  1811,  Jonea  r.  Brewer,  4  Taunt.  46  ("  eren 
perhatia  in  some  instances  of  sickness,"  his  pres- 
ence la  not  required,  per  Mansfield,  C.  J.  ;  con- 
tra, lembk.  Heath,  J.  ;  all  agreed  in  refusing  to 
authorize  a  depoaition  to  be  taken,  leering  the 
matter  to  be  determined  at  the  trial).  Cotit'n: 
1796,  Gordon  v.  Payne,  1  Mart.  N.  C.  72  (the 
witneaa  when  last  beani  from  had  been  giren  up 
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trial  would  fwom  proparly  exeuaed,  then  ia  no  naton  why  at  leoat  tlic  at- 
ttister'M  dtpotition  ahould  not  be  taken.* 

(7)  A  failure  of  tntmory,  ao  far  aa  it  involvea  a  geneml  mental  dwnliility, 
organic  in  ita  nature,  and  analoKoua  to  innnnity  {.f>o»t,  |  1316),  ahould  ex< n^ 
entirely  from  production  of  the  peraon  and  u(  hi«  depoaition.  Hut  n  hm  re 
caitunl  failure  of  memory  aa  to  the  facta  of  execution  obvioualy  cannot  cxin.'; 
fur  it  cannot  be  aacertained  except  after  production  to  testify.  AVImi  it 
appeara  after  such  production,  other  principlea  come  into  play  ;  (o)  tin-  wn. 
neu  may  adopt  his  atteatiug  signature  aa  a  rteord  of  pa$t  rteolleetiun. .  i  .| 
upon  the  faith  of  it  verify  the  facta  of  execution  as  thus  known  to  hi  in  to 
have  occurred  (antt,  §§  737, 747) ;  (b)  if  he  fails  to  do  thi*,  )iis  niynnlurf  i.,  ly 
be  otherwise  proved,  and  his  attestation  taken  as  sufficient  evidence  of  tli« 
facts  of  execution  { pott,  ^  1511);  (e)  in  any  case,  upon  his  failure  to  riMdllnt, 
the  facts  of  execution  may  be  proved  hij  other  qnaliHod  persons  {ante,  J  1  :!(V.> ) ; 
whether,  in  case  of  such  a  failure  to  recollect,  the  other  attesten  must  first  li« 
called,  is  another  question  {ante,  §  1309). 

(8)  Where  the  attester  is  impritoned  under  sentence  of  law,  and  it  is  thun 
legally  impossible  to  secure  his  attendance,  it  should  be  excus-ible  fi)r  tho 
same  reason  as  in  the  caae  of  illnesa  ;*  but  his  deposition,  if  he  is  qualili.  .1  to 
testify,  should  be  taken. 

§  1816.  •ame:  (0)  Inoompetenejr,  throofh  Interest,  Infaay,  Xnaanity,  Blind- 
naas,  ete.  Where  the  attester  has  become,  since  the  act  of  attciotntioii,  ill"- 
qualified  to  give  testimony,  it  would  be  useless  to  produce  him,  and  pniilm  ■,:<.|, 
ia  therefore  excused. 

(a)  This  doctrine  as  applied  to  a  supervening  disqualification  by  inl<-n.<i 
has  long  been  recognized,  although  in  some  early  rulings  it  has  been  hoM  iint 
to  apply  where  the  interest  had  been  voluntarily  acquired  by  the  attist«r.' 
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br  hU  phriiciu  ;   bandwriting  not  tlloired). 
Then  rould  be  no  doulM  on  thU  point  to-d*y. 

*  1830,  Jaekion  v.  Root,  18  John.  80,  80 
(*^  and  inflrm  and  anabia  to  attrnd,  but 
witliin  the  jariidiction  ;  depoaition  required). 
ComiMre  1 1404,  atU*. 

■  The  ttatnteii  cited  ante,  %  1310,  aometimea 
"l  thia  cauna  ofezcawi. 
n  tha  folloving  rulinfp,  aubaeqaently 
aei|uirrd  intereat  in  general  ia  treated  aa  an 
axuuai-,  excppt  where  a  aprciiil  proviso  ia  noted  : 
Xnglnnd:  1715,  Anon,  cited  in  1  P.  Wint-  289, 
mmhlt;  1717,  Ooiifi»y  ».  Noma,  1  8tr.  34  (tha 
witness  to  a  bond  became  ailmiuiatrator  d.  h,  n. 
of  the  obligi't! ;  his  hand  allowetl  to  be  proved  ; 
ao  also  of  a  witness  to  a  will  afterwanla  becom- 
ing devisee);  1798,  Buckley  r.  Smith,  2  Esp. 
697  ;  1802,  Cnnlitre  i-.  Serton,  2  East  183;  1829, 
Hovill  V.  Stephenson,  S  Ring.  49S  ("  We  do  not 
dispute  the  authority  of  any  of  those  drciaiona, " 
and  even  an  interest  acquired  in  a  partnership 
would  not  )>e  fatal,  but  here  the  intereat  ac- 
quii'ed  wa".  purely  in  the  apei'lHc  contract  at- 
tested, and  "  the  plaintitr  cannot  complain  that 
his  witneas  is  disiiualiKetl,  when  he  himself  has 
been  the  cause  or  the  dLsqualiHcatiou  ") ;  Can- 
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adai  1843,  Hamilton  tr.  lyire,  S  Kerr  V.  Br. 
343,  3S0,  253  (Parker,  J.,  doubting) ;  1«4>,  |i<.e 
»•  Twigg,  6  U.  C.  Q.  B.  187,  170  ;  /,,..-; 
SInUt:  1833,  Bennet  v.  Robinson,  SNiik.  «  i'. 
337,  240  (intereat  aa  administrator,  ii..,  .iif. 
flcie'-t,  but  nut  as  assignee,  this  IxMiii.'  piihlv 
voluntary  and  fur  |>eraimal  beneflt);  \>t\  Mo- 
Kinley  r.   Irvine,  13  Ala.  881,  706  (liitmit  ;ic- 

Juiredby  volunturyact ;  bftiiil«ritiii([ixih;.l.i|); 
849,  Itolwrtsoii  r.  Allen,  18  i<l.  lUil,  |iir(it|. 
terest  as legnti-c ami  heir;  handwritiii;;M  '  vinli; 
18S0,  Cox  p.  Davis,  17  id.  714,  717  (in  .mm nil; 
intereat  snlHiieiit) ;  182rt,  Biianl  r.  I;  i.u.l,  J 
Mart.  N.  H.  13'J,  1.14  ;  1830.  Whitt,,,,  iv  v. 
Brooka,  1  fireenl.  ru;  1809,  Duilley  c.  .Sinnmr.  5 
Miisa.  439,  444,  4«2,  »C'»W<,-  181.1,  S  .lr^  r.  Hill- 
iiigham,  12  id.  3.'i8,  302  (will);  1811.  Atiiliimt 
Bank  v.  Root,  2  .Mete.  522,  532  ;  18.-;8.  .I..ri.»  p. 
Phell«»,  5  Mich.  218,  2;!2  (justice  of  tin-  |«!if8 
disqualified  as  the  trial  judge  ;  nu  is. mptiim 
from  calling  him,  the  ilisahilitv  being  th.  i...iilt 
of  the  imrtv's  act):  1856,  Tiiinin  r.  I'li  ,;  31 
Misa.  423;  1849,  Holmes  r.  Hullom:>ii.  U  .Mi>. 
636  (otherwise,  "the  purposes  of  n  l.-.t.iinr 
might  be  defeated  by  events  which  no  |pivi  lu. 
tiun  on  his  part  could  anticii>ate  or  pievtiit"); 
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This  limiution  is  proper  enough  aa  a  }i'.ini«hment,  where  hj  colliuion  with 
tlif  |ir()|>oiii'iit  of  the  docuim-iit  tho  interuHt  hut  buun  ac(|uir«d  «ith  the  pur* 
jKwe  «.f  di*<iualifyini{  the  atti'«tor;  but  othtrwige  it  is  hamh  and  iiiipr(>|>er. 
Hill!  the  diii|ualiticati(m,  however  occurring,  MhouU  suffice  to  excuse,  the 
i,plK.iuMit  iiaving  lilierty  t»  compel  the  atte^tcr  to  testify  if  thoro  npiienrs  to 
b(! «  neetl  of  it.  —  When-  tlie  dis<iunliflcation  was  not  nciiuircd  sub8c-(|UL-ntiy 
t(p  uttehtntion,  but  existed  nt  tlie  time  of  it,  the  ntttwtation  is  void  as  such, 
inil  tlie  [HTxnn  does  not  count  for  any  puriNjse  as  an  attustur  (ante,  §  1202). 

(/<)  l>is'|uaIiHcation  occurring  tlirou{{h  xn/amif,  subsetiuently  to  atte^ttation, 
i8  t'i|imlly  nn  excuse  fur  non-pro<liiction.' 

(i)  Disqualification  through  intanitif,  arising  8ubae<iuentljr  to  attestation,  is 
also  nn  excuse.* 

(./)  Ulindiun  would  prevent  the  attester  from  iilentifying  the  maker's 
liKiiature  nnd  his  own ;  but  it  would  not  prevent  him  from  ti'«tifying  by 
ricoIliKtion  to  the  execution  of  s>ich  n  document  by  such  a  |>crsi>ii.  Since, 
thenlorc,  ho  is  still  qualiKed  to  testify  in  part  ot  least,  there  would  seem  to 
be  no  reason  for  excusing  his  non-pmduction  as  a  rule,nlthou}ih  uinm  a  ques- 
tion purely  as  to  the  identity  of  a  signature  it  would  Iw  uselesu  to  cull  him.* 

$  1317.  Same:  (10)  Rsfusal  to  Testify,  PriTUegod  or  VnprtvUesad. 
(n)  Whore  the  attester  is  priviltijetl  not  to  testify,  and  U  tiius  not  coiu- 
julliible,  the  jiroponent  should  be  excused  from  production.'  Whether  it  ia 
ntc'ssiiry  to  call  him  and  learn  whether  he  will  chiim  \n<^  privilege  in  court, 
or  whether  it  is  sufficient  if  it  appears  otherwise  tlint  he  will  if  called  exer- 
cise his  privilege,  should  lie  left  to  the  determination  of  the  trial  Court.' 

(h)  Where  the  attester,  though  not  irrivUeged,  nevertheless  refuses  to  tes- 


\m,  N'riiui  V.  Brit'kell,  I  Hiyw.  19,  mmht* ; 
1801,  lIiiiii|ilon  V.  Uurlmiil,  8  id.  147;  1804, 
HmII  r.  Hyiiiiin,  ib.  328  (not  m'rireil,  for  a 
build,  where  the  witni'U  bad  lnToiim  tuignM 
■nil  hiiil  thi'ii  iui<i|;iml  to  tlie  iiluiiititr;  ivuMin, 
tlie  »ii|i|NMFil  danftrr  of  ci>IIii»iuii  mid  trickery) ; 
18.12.  <  niwdl  e.  Kirk,  3  Dpv.  S&.I.  3S7;  1840, 
8aiiU'leit  I'.  Kerrill,  I  Iri-d.  1)7,  101  (miffii'jrnt, 
wlii-tlirr  acijuiird  l>y  law  or  by  bi<  own  HfX  ; 
exir|il  for  iirgiitiablH  iii>.tritiiifMt») ;  1785,  DaTi- 
tiiii  1'.  Hlooniei,  1  Dall.  12:1;  1813,  Hamilton 
r.  Mai-x'h'ii,  S  llliin.  45,  47  (milllririit,  even 
when  iti'.iiiired  by  bia  own  act  voluntarily)  ; 
18'>1,  I.uoniia  v.  Ki-llug);,  17  Pa.  60,  63  (oii« 
wlio  liy  ari't'|itiii2  an  pxirutorsbip  bn^onies  in- 
cuiiiix  ii  lit  may  by  bis  atlfKtatiun  be  a  "  riill 
»itin!.!i";  ulirn  he  it  olgrcti'd  to  na  im'oin- 
juli-iit,  "  thi'v  imt  him  in  tin?  predicament  of  a 
»ilin9«  ilciid  or  out  (if  ivach  of  process") ;  18J2, 

Kii ye.  KIrnn,  8  K.    I.  319,  aenii/e  (wife  of 

till-  111  ikcr  of  a  note) ;  1833,  Lever  v.  Lever, 
1  111  1  •  h.  S.  C.  62,  88  (ineniiipetency  a.4  exeiiii- 
tiir,  ii'ti.  sigiii'il  by  nuiik  ;  wiinvsa'  haiidnritinK 
lii-iillii  i.iit.  iinleiDi  note  ia  nhoun  to  biive existi'd 
Ih-Imit  in!i nst  nrcriied) ;  1850,  Jonea  v.  Arter- 
liiiiii.  II  lliiniiih.  97,  99  (the  statutory  phraae, 
"il  to  I.,-  I  iiinil,"  fur  conte»te<l  wills,  "  ia  not  to 
lie  rMh»triii'd  litenilly,"  and  covers  suhseiiuent 
iiiciiui|ieteuuy,  aa  exempting  piuduutiun). 


1607 


*  1729.  .lone*  r.  Mason,  3  8tr.  833  ("aa  if 
dead");  1815,  Kara  r.  Uilliuuham,  12  Mass. 
S58.  361  (will). 

»  1804,  Heriiett  V.  Tavlor,  tf  Ves.  Jr.  381  ( 
IS1.3.  I'liirie  v.  (  hild,  3  Camp.  283. 

*  The  rulings  iir«  nut  hurnmninua  :  1699, 
Wiioil  r.  Kriirv,  1  l.d.  Kavm.  734  lu-mlil,-  (ix- 
cuml);  1833,  I'vilUr  v.  Hiii){e,  1  Mim.  &  Knb. 
338,  I'arke,  B.  (mil  lalliil ;  but  "there  i.s  );^':lt 
weight  in  the  reus'Ui.s  ui'ued  for  calliii)(  llie  wit- 
ni'KS,"  1.  «.  that  "  the  einiimatames  ntttiiiliujj 
the  execution  niii,'lit  lie  piovinl  by  him  ") ;  1S39, 
Croiik  V.  Krith,  9  C  &  I'.  197 ;  a.  <•.  aa  fmnk  v. 
Frith.  1  Moo.  k  Bob.  262  (AbinKer,  I,.  C.  B.  ; 
"  He  niij{ht  Irom  lii.4  recollection  uive  iiiuMt  im- 
porlaut  evi.lence  resja-cting  it  "  ;  here  the  pleas 
to  an  action  on  a  laiml  set  up  fraud  ami  intnxi- 
catiiin  at  the  limn  of  exnutioii)  ;  1S47,  Keis  p. 
W'illiania,  1  |)e  G.  k  Am.  311,  3;:0  (not  ex- 
ciHcil);  ISOrt,  Tiivlor,  J.,  ia  Baker  r.  Blount, 
2  H.1VW.  404  (excused). 

*  1819,  llolmei.  .-.  Hidlomnn,  12  Mi.  635 
(heirs  elaimi'il  privilege  aa  pnriies;  pKi'liictiun 
exiUKe.1)  ;  1812,  Alliii  r.  Allen,  2  OMit.  172 
(under  St.  1784  ninl  1789,  a  claim  of  privih-j^e 
by  an  interested  witness  exempts  friiiii  iiroduc- 
ing  him,  even  where  the  will  is  contesteil). 

*  Com|Hire  the  analogous  case  of  a  priviUgtd 
doeununt,  ante,  1 1212. 
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tify,  tbe  proponent  should  be  excoaed,  provided  it  is  made  to  appear  tlmt 
there  is  no  cuUusion;"  for  there  is  no  reason  why  the  innocent  proiMimnt 
should  be  punished  for  the  witness'  fault,  especially  as  the  Tatter's  rufusiil 
may  be  designed  to  aid  his  own  or  the  opponent's  interests. 

§  1318.  Bam*:  (11)  Dooomaiit  proTad  by  Regtatry-Copy.  Whori'  a 
document's  execution  is  allowed  to  be  proved  by  a  certified  copy  from  im 
official  registry,  the  document's  execution  having  been  duly  authenticati  il  to 
an  officer  before  registration  (^post,  §  1648),  the  attester  of  the  document 
need  not  be  called.'  This  result  may  be  justified  on  three  grounds :  (a)  I'lio 
object  of  the  registration  system  is  to  provide  a  convenient  and  s|hmi1v 
metliod  of  authenticating  a  document  duly  registered  Qpoat,  §  1648),  and 
among  the  other  advantages  thus  intended  to  be  secured  is  the  freedom  fi..ia 
the  inconvenience  of  senrcliing  for  and  producing  the  attestors ;  (b)  Since  ihe 
original  document  in  such  a  case  is  not  required  in  euch  jurisdictions  tn  Ije 
produced  ( ante,  §  1225),  the  value  of  the  attester's  testimony  withom  tlie 
document  and  the  original  signatures  before  him  would  be  slight;  (c)  In 
tiiose  jurisdictions  (ante,  §  1290)  where  the  present  rule  is  now  by  .sintute 
confined  to  documents  required  by  law  to  be  attested,  the  rule  cannot  ii).].lv 
to  documents  —  for  example,  conveyances  —  required  to  be  authenti. iitiil 
before  a  notary  or  a  registrar  by  an  attesting  witness,  because  that  reiiuire- 
ment  dues  not  make  attestation  an  element  in  the  validity  of  the  convevance, 
but  merely  provides  a  lawful  mode  of  authenticating  tbe  instrument  fur 
registration. 

But  the  principle  should  not  apply  to  a  document  merely  yJ/ed  in  a  j>ulJk 
office;  the  contents  may  be  provable  without  [  xluction  (ante,  §  1218),  but 
unless  a  mode  of  authentication  has  been  provided  by  statute  as  a  comlitiun 
precedent  to  the  filing  or  registration  (post,  §  1680),  it  would  seem  impruper 
to  dispense  with  the  attester's  testimony.' 


•  1828,  Bomford  v.  Wilmn,  1  Beatty  252 
(tlie  witiieag  refuaed  to  be  ezHininal,  even  after 
attachment  for  coDteinpt ;  held,  tli&t  haiidwrit- 
iug  could  be  proved  only  after  a  hearing  iu 
which  the  o|iponent  should  have  an  opportunity 
to  show  eollu»iun ). 

i  1844.  Smith  e.  Millidge,  2  Kerr  X.  Br. 
408,  413,  Kinble;  1893,  Hawkins  v.  Ross,  100 
Ala.  4S9,  464,  14  So.  278 ;  1888,  Fozworth  v. 
lirown,  120  id.  69,  84  So.  1  ;  1885,  Fletcher  v. 
Huriie,  75  Ga.  134,  137 ;  1840,  Doe  t>.  John.son, 
3  III.  522,  528  ;  1848,  Job  v.  TelibetU,  10  id. 
376,  379  (without  any  other  preliminary  proof ; 
repudiatiuK  the  contrary  obiUr  dictum  in  a.  c  9 
id.  143,  151) ;  1828,  Eiitun  v.  Campbell,  7  Pick. 
10,  12;  182!*,  Hathaway  v.  .Spooner,  9  iil.  23,  25, 
KinbU ;  1838,  Powers  v.  Knwell,  13  id.  69,  75 
("where  the  production  of  a  deed  is  dis|ieni>ed 
with  and  an  ollice  copy  is  competent  evidence, 
.  .  .  the  necessity  of  calling  them  is  dis|ien8ed 
with,"  because  the  witness  could  not  heexpei?ted 
to  rememlier  without  seeing  the  original) ;  1854, 
Com.  B.  Knirry,  2  Gray  80,  per  Sbaw,  C.  J. 
(except  where  the  ori^jiiial's  production  is  re- 
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quired  because  in  the  party's  hands  as  a  k  aiitec, 
according  to  f  1225,  aiitf);  1870,  S,iiinirl  e. 
Borrowscale,  104  Mass.  207,  209 ;  1872.  iingx 
V.  Learned,  109  i<l.  167  (if  "  not  made  to  .  iiher 
party  to  the  action,  nor  preaunied  to  Ih'  in  the 
custody  of  either"  ;  according  to  {  122i,  mil.); 
1842,  Moss  V.  Anderson,  7  Mo.  337,  34(i(ih  ni^'li 
eviilence  of  identity  may  be  required  ;  ami ' '  <  .m-s 
may  arise"  in  which  a  Court  might  n!<|iii.'v  the 
attesting  witness) ;  1868,  Sharon  i'.  Diivi.l-.iii,  I 
Nev.  416;  1810,  CarkhutT  r.  And'-rsun,  :i  lliiin. 

4.  7,  10;  1821,  Dingle  v.  Bowniiin,  I  Mil'. 
177  ;  1845,  McLeod  v.  Hogen,  2  Ri.h.   !.',  Ji; 

5.  Car.  St.  1731,  Gen.  St.  1882,  {  22-.'ti-7,  Cnle 
1902,  (§  2898,  2899  (qnotetl  anil,  §  12!iii| ;  iMi'i, 
Eilmondsim  v.  Lovell,  1  Cr.  C.  ('.  l(t:i ;  l>it2, 
Paine  V.  Trask,  6  U.  8.  A  pp.  283,  '.iss  ;  IsKl, 
Carvi'r  V.  Jackson,  4  Pet.  1,  S2,  lumhl,  :  l>:>7, 
Williams  r.  Wetherliee,  2  Aik  329,  ;t.i;,  (lure 
an  original);  1864,  Hiuchcliff  v.  Hiiiiiian,  18 
Wis.  i30,  135. 

Compare  also  the  statutes  citid  ante,  §  1.110. 
»  CmUra:  1878,  I.ee  v.  Wisner,  38  Mich.  8S, 
87  (bond  filed  in  court). 
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§  1319.  Baaaa:  Snmmaiy.  The  foregoing  various  causes  for  exempting 
from  production  of  tiie  attester  may  be  grouped  under  four  general  heads : 
(a)  Cases  where  the  attester  cannot  be  communicated  with  at  all,  either 
because  he  is  non-existent,  or  because  his  whereabouts  or  his  identity  is 
unknown ;  (b)  cases  where,  though  he  can  be  communicated  with,  he  cannot 
be  brought  into  court;  (e)  cases  where,  though  he  can  be  brought  into  court, 
liis  testimony  cannot  be  obtained ;  (rf)  cases  where,  though  his  testimony  can 
bt'  obtiiined,  other  considerations  excuse  iu  employment.  It  does  not  ap[)ear, 
howivur,  that  anything  turns  in  practice  upon  the  distinctions  between  tliese 
four  classes  •  precept  that  in  cases  under  the  second  head,  as  already  noted,  the 
attester's  deposition  may  be  required  in  lieu  of  his  testimony  on  the  stand. 

(h)  "  And  alao  Aathentioat*  Ua  AttMtatton.  nnlsM  It  !•  not  Faaaibla." 

§  1320.  If  tha  Wltnasa  U  UiuiTaUabla,  moat  Ua  Sisnattira  ba  provad,  or 
does  it  auffloa  to  prova  tha  Makar-a  ?  The  question  here  is,  as  usually  put : 
Wiien  the  production  of  the  attester  is  excused  because  he  is  unavailable, 
must  at  least  his  signature  be  authenticated,  or  may  the  maker's  sty  nature 
aloM  be  proved,  v/ithont  proving  that  of  the  n  -ster?  The  nature  of  the 
question,  however,  can  be  better  understood  if  u  recollect,  and  force  into 
expression  in  the  question,  the  true  significance  of  proof  of  the  attester's 
siijiiature  in  such  a  case.  What  is  it  to  prove  his  signature  ?  It  is  ia  effect  to 
ofler  in  evidence  the  hearsay  statement  of  the  attester.  The  signing  of  a 
dijcuuient  in  attestation  by  a  witness,  whether  or  not  an  express  clause  of 
attestation  accompanies  the  signature,  involves  a  statement  by  the  attester 
tlKit  the  }«rson  purporting  to  be  the  maker  did  then  execute  the  document 
(imst,  §  1511).  This  extrajudicial  statement,  expressed  or  implied,  is  always, 
when  the  attester  is  unavailable,  admissible  by  exception  to  the  Hearsay  rule 
(/«)*',  §§  1505-1514).  The  question  here  is,  not  merely  whetlier  it  is  ad- 
niissilile,  but  whether  it  is  preferred  to  any  other  testimony  to  the  maker's 
execution.  Tt  is  assumed  that  the  attester  is  personally  unavailable  (for  one 
of  tlie  causes  noticed)  i  and  that  the  rule  of  preference  is  therefore  to  that 
extent  disposed  of,  so  that,  if  nothing  more  belonged  to  the  rule,  use  could  now 
be  wade  of  any  competent  testimony  to  prove  the  maker's  execution.  Is  it, 
tiun,  further,  a  part  of  the  rule  of  preference  that,  before  thus  going  to  other 
testini(juy,the  altester'a  hearsay  statement  mml  be  vwdt 

Stated  in  this  way,  the  precise  and  singular  nature  appears  of  the  supposed 
re(iuirement  of  proving  the  attester's  signature.  That  a  preference  should  be 
given  to  any  extrajudicial  statement  over  testimony  on  the  sUnd  under  cross- 
exaniiiiation  is  an  extraordinary  measure,  assuming  fir  such  a  statement  a 
value  not  at  all  to  be  attributed  ordinarily  to  such  statements.  Neverthe- 
less, ?nch  a  preference  unquestionably  existed  as  a  part  of  the  orthotlox  cora- 
uinii-liiw  rule  in  England.  The  preference  seems  rarely  to  have  been 
supiiorted  by  any  reason;  and  the  following  seems  to  be  the  most  distinct 
ellort  to  that  end : 

1«M 
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1834,  Tracy,  Sen.,  Id  Jaehon  r.  WMron,  18  Wend.  17«i,  107 :  ••!  acknowledui;  the 
reason  of  tliU  preference  is  not  at  first  glance  perfectly  obvioiu  ;  and  that  it  is  not  has 
induced  some  learned  judges,  without  (I  am  now  satisfied)  due  reflection,  to  question  ili« 
wisdom  of  the  rule,  and  by  their  doubts  throw  over  it  a  shade  of  discredit.  But  .  .  .  [ 
am  persuaded  that  good  reasons  may  be  found  for  maintaining  it,  over  and  above  the 
consideration  of  its  being  so  long  settled  and  acknowleged.  Uue  of  them,  which  striuij 
me  08  very  apparent  and  forcible,  is  the  greater  risk  a  person  incurs  in  forging  tlie  s\^. 
natures  of  botii  witnesses  and  party  than  of  the  party  alone;  coupled  with  which  emj- 
tideration  is  the  important  one  that  in  the  suit  on  the  obligation  the  person  whose  ii:iiii>- 
was  forged  as  the  subscribing  witness  would  be  a  competent  witness  to  prove  the  fuipry 
of  his  signature,  while  a  party  might  be  compelled  to  sit  silently  by  (as  I  have  iii_\!.t'ii 
witnessed)  and  see  an  instrument  to  which  he  waa  an  utter  stranger  proved  by  evidence 
of  his  handwriting  to  have  been  executed  by  him." 

In  the  United  States,  the  rule  was  early  perceived  to  have  in  most  instano's 
no  more  than  a  technical  and  traditional  significance,  and  a  number  of  Courts, 
believing  that "  a  technical  and  artificial  rule  had  prevailed  over  our  ri<{lit 
reason," '  refused  to  accept  it,  and  declined  to  require  proof  of  the  attestor's 
signature  in  preference  to  proof  of  the  maker's.  Their  reasoning  was  a^ 
follows : 

1831,  TrumhtiU,  J.,  in  Newaom  v.  Lutter,  1.3  lU.  175:  "  Why  proof  of  the  handwriting 
of  a  subscribing  witness  should  be  better  evidence  of  the  execution  of  an  instrument  \\\:u\ 
that  of  the  obligor  is  not  very  apparent,  and  the  attempts  to  give  a  reason  have  not  in  my 
judgment  lieen  very  satisfactory.  .  .  .  [Stating  the  argument  of  Senator  Tracy,  (|uotej 
$upra,  as  to  forgery,]  No  one  can  doubt  that  proof  of  the  handwriting  of  both  the  sul)~urib- 
ing  witness  and  party  would  be  more  satisfactory  tharf  that  of  either  one.  But  tlii>  \*  a 
^?S<"K  °^  tl>«  question,  which  is  not  whether  a  person  would  incur  greater  risk  in  for^'ing 
the  signatui-e  of  both  witness  and  party  than  of  the  party  alone.  .  .  .  Surely  a  persnn 
would  incur  no  greater  risk  in  forging  his  [the  witness']  signature  than  that  01  the 
party.  .  .  .  Another  reason  given  for  the  rule  is  that  the  witnesses  who  subscribe  at  the 
time  of  the  execution  are  agreed  upon  by  the  parties  to  be  the  only  witnesses  to  prove  it, 
which,  in  the  language  of  the  Supreme  Court  of  New  York,  ...  is  an  absurdity.  .  .  . 
Proof  of  the  handwriting  of  the  grantor  to  a  deed  furnishes  altogether  more  satisfartdry 
evidence  of  its  execution  than  would  proof  of  the  handwriting  of  the  subscribing  witness. 
When  the  attesting  witness  cannot  be  had,  the  law  requires  the  next  best  evidence,  which 
means  the  next  best  evidence  of  those  facts  to  which  the  attesting  witness  if  present 
would  be  called  upon  to  testify,  —  that  is,  not  merely  that  he  signed  the  paper  as  a  witnesi^ 
but  that  the  party  executed  the  instniment.  It  is  difficult  to  account  for  the  sigiialnrc  of 
a  party  to  a  writing  which  he  did  not  execute  ;  but  it  is  easy  to  ima^ne  how  a  forged 
instrument  might  be  established  against  him  when  it  is  only  necessary  to  procure  the 
name  of  a  person  as  a  subscribing  witness  to  such  an  instrument,  and  then  establish  it 
by  proof  of  the  handwriting  of  the  witness." 

I8;t3,  Alkin»on,  J.,  in  Mc  Vicktr  v.  Conlie,  96  Ga.  684,  592,  24  S.  E.  23  :  "  Tli  ■  real 
question,  then,  upon  the  execution  of  a  deed  l)eing  aa  to  the  actual  signing  [by  the  malierl 
the  primary  inquiry  should  be  as  to  the  fact.  .  .  .  [The  witnesses'  handwritins;!  mijhl  be 
proven  beyond  controversy,  and  still  the  deed  bo  a  forgery  ;  for,  while  the  pertons  alleged 
to  be  subscribing  witnesses  may  have  signed  the  paper,  that  does  not,  except  by  inference, 
connect  the  alleged  maker  with  the  tran.'<action,  nor  otherwise  establish  the  exccntion  of 
the  deed  by  him.  If,  however,  on  the  other  hand,  it  be  shown  that  the  alleged  rnal<er  in 
fact  signed  the  identical  paper  offered  in  evidence,  such  evidence  not  only  est:iblish«l 
directly  the  execution  of  the  instrument,  but  likewise  oonnecta  the  maker  directly  with 

i  lSi9,  Lumpkin,  J.,  in  Watt  v.  Kilbnm,  <  Qa.  356,  868. 
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the  tr«n«cHon  to  which  it  relate..    In  the  fonner  cue,  the  fact  of  execution  would  ba 
..Ubhihed  by  inference  only  ;  in  the  Utter,  by  direct  evidence,  and  who  will  quertion 


In  order  to  ascertain  the  state  of  the  law  in  the  various  jurisdictions  the 
following  distinctions  should  be  noted:  (1)  So  far  as  concerns  documents 
required  by  law  to  be  attested,  i.e.  chiefly,  wilU.  the  question  is  ordinarily  of 
little  importance,  because  the  attestation  has  to  be  authenticated  in  any  case 
as  nil  element  of  validity.  Furthermore,  wherever  by  statutory  restriction 
(ante,  §  1290)  the  whole  rule  preferring  the  attester  is  confined  to  documents 
required  hy  law  to  he  attested,  the  present  question  disappears  from  considera- 
tion in  regard  to  any  other  attested  document;  for  the  attester's  signature 
need  not  be  proved  at  all.  Thus,  the  old  controversy  would  to-day  in  such 
jurisdictions  be  of  no  consequence  whatever,  were  it  not  for  the  will-statutes 
next  to  be  mentioned. 

(2)  In  many  jurisdictions,  the  statute  dealing  with  proof  of  u-ills  lays 
down  an  express  rule  in  regard  to  the  proof  of  signatures  where  the  attester 
IS  unavailable.  Now  some  of  these  statutes  prescribe  proof  of  the  signatures 
of  -either  the  testator  or  the  witnesses,"  "  of  the  witnesses  and  the°testator 
or  any  of  them,"  and  the  like.  Thus  it  may  arise  that,  though  (as  above 
noted)  the  att«ster's  signature  ought  to  be  proved  as  an  element  of  the  va- 
lidity of  the  execution,  yet  under  such  a  statute  even  this  seems  to  be  im- 
properly dispensed  with ;  and  a  Court  may  in  this  obscure  state  of  things 
fall  back  upon  the  common-law  rule  of  the  jurisdiction.  " 

(3)  As  regards  the  common-law  rule  itself,  the  decisions  collected  include 
two  classes,  —  those  which  require  the  attester's  signature  to  be  proved  in 
preference  to  the  maker's  and  those  which  do  not  require  it."    Now  from  this 

'  '''''•  ™'*  "."   ">•  Piwent  mbject  in   the  Bid.  457.  4B9,  KmJfc  (deed ;  same'  but  here  on. 

T.rious  lunirfictioni  may  be  Rathered  from  the  witnesa  nas  called,  though  be  coul.  not  m-ollect 

<»-srs  ai,d  statutes  collected  belon.  delivery) ;  1850,  Cox  ir.  Uavis.  17  id    714    717 

For  onvenience    sake,  the  MaluUi  dealinR  (deed  ;  same;  the  rule  "app«irs  to  have'been 

witl,  the  quMtion  of  {  1306,  emte  (whether  all  settled  here");  1887.  Sni.feVr    Burks    84  id 

th-  witnesses    siRnatures  need  I»  prove.!),  and  53,  56,  4  So.  225  (will ;  same) ;  Ariz    Rev  St" 

the  ,,„o,non  of  5 1513,  p,,^  (wbether  the  maker's  1887,  |  983  (the  Court  •'  may  ad..4  p  oof  of  the 

nr  fstator  s  signature  must  be  prove.1 ),  have  also  handwriting  of  the  testator,  and  of  the  ,ul»«:rib 

lyii  placed  here  once  for  all    as  a  single  stat-  ing  witnes^-s,  or  anv  of  them") ;  Ark:  StatI 

u;„rvda,.se  usually  deals  w.th  all  three  |K.ints :  1894,   §  7415  ( "  whin  one  of  the  witnesses  t^ 

A..;,/-  „rf:  1,96,  Barnes  r. Tron.powsky.  t  T.  R.  au.h  will  .ball  be  examined,  and  the  oU.er  wit 

21...  (wnness    .iRuature    preferred):    Canada:  nesses  atf  dead,  insane,  or  their  r.»i,lence  i- 


.V.  /,V.  St.  1898,  c.  85,  {  39  (j.mof  of  "the 
h.iiiilHriting  of  the  witnesses  and  the  testator" 
may  W  made);  P.  E.  I.  St.  1873.  o.  21,  §24 
(■inote.!  niite,  {  1310);  Uniled  St/tles:  Ala. 
C...le  1897,  I  4276  ("[wills]  must  be  proved  by 


— —    —*..«,    ...BH..L.  ..■    .iicii    ■.-.-.iiieiiev   I 

known,  then  such  proof  shall  lie  taken  of  the 
hanil»;riting  of  the  tesutor  and  of  the  n  itnesaes 
deail,  insane,  or  absent,  and  of  such  other  cir- 
cumstances as  would  lie  sufficient  to  prove  such 
will  on  a  trial  at  common  law  ")  ;  §  74l(j  ("If 


-^  ...  .„..,,  ,  ,4.Y  (    IW111.J  must  oe  provea  ny  will  on  a  trial  at  common  law")  :  S  7410  /"If 

one  or  inore  of  the  subscribinK  witnesses,  or  if  it  shall  appear  to  the  satisfaction  of  tlie  Cour* 

niv    I*  dead  .      .  then  by  proof  of  the  hand-  that  all  tiia  subscribiug  witnesses  are  dead,  in. 

writ  Mg  of  the  tesUtor  and  that  of  at  least  one  sane,  or  absent,  the  Coiir^  or  clerk  shall  take  and 

of  the  witnesses  to  the  will  ")  ;  |  4277  (.leath,  ~".i—  — ••  ■■--  '  -'  ••--  .-  --j-  ■.          "  .       ™ 


...  „     ...     «,,v      nil.        ,    ,     y    ««f  f     ti<<^tUll 

etc.,  must  lie  shown,  before  proof  of  '•  the  hand. 
writiiiK  of  the  testator  or  of  any  of  the  subscrib- 
in-  »iines«es"  is  admissible);  1842,  Manlis  o. 
Sliii.  kelford,  4  Ala.  493,  503  (bond  ;  witness' sir. 
iiat.iie  not  neeiled) ;   1843,   Lazarus  v.   Lewii, 
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receive  such  proof  of  the  handwritiiiR  of  the  tes- 
tator and  suliscribing  wilnesses  to  the  will,  ami 
of  such  other  facts  and  circumstninca  as  would 
be  sufficient  to  prove  such  will  in  a  trial  at 
law  ")  ;  1839.  Wilson  v.  Royston,  2  Aik.  315, 
328  (deed  ;  witness'  signature  reijuirecl)  ;   18«Si 
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question  mast  be  discriminated  a  question  arising  under  a  different  princi]ilo, 
namely,  whether  the  maker*  signature  mint  also  be  proved,  i.  e.  whether  tin.- 

Delony  ».  Delonr,  34  id.  7,  11  (not  PW]nired  118,   119,   tmbU  (witnmw'  riniatnn   not    ,v. 

where  witneMBijfnwl  by  mark  onlj;;  CW.C.  C.  quired);    1845,    Grand    Gulf  R.  *   B.    Ci.    i 

P.    1872,   1 1316  (if  none  tre  in  the  county,  Hiimi»,  12  R<ib.  127,  130  (wimr) ;  Me.  i  Im:,' 

the  Court  "may  admit  the  tettimony  of  other  Woodman  e.  Segar,  12  Shcpl.  90,  93  (not  r.- 

witnesMi,"  and  " aa  evidvnce  of  the  eiecution,  qniml  j  but  hern  it  waa  intimated  that  the  |.r..iii 

it  may  admit  proof  of  the  handwriting  of  the  of  the  witneu'  handwriting  was  disnenaeil  wr'i 

teatator  and  of  the  aubacrihing  witnesnea  or  any  merely  beoaUHe  he  never  had  been  in  the  .St  ,i.- 


of  them  ") ;  Commissionitra'  HUirndnirnt  of  1901 
(i|unted  ante,  H  1310) ;  1884,  Landers  r.  Bolton, 

26  Cal.  893,  411  (witness'  signature  not  re- 
quireil ;  laid  down,  after  deliberation,  aa  "a 
((eneral  rule  "  ;  bnt  "  this  rile  miftht  not  apply  to 
instruments  which  the  law  reijuires  to  be  attested 
by  witnesses");    1864,  McMinn  v.  O'Connor, 

27  id.  238, 245  (same) ;  1884,  McMinn  v.Whelan, 
ib.  300,  310  (same) ;  Colo.  Annot.  StaU.  1891, 
I  46*8  ("in  all  cases  where  any  one  or  mora 
of  the  witnesses  "  ar«  nnarailable,  evidence  is 
allowable  "of  the  handwriting  of  any  such  de. 
ceased  or  absent  witness  as  aforesaiil,  and  such 
other  secondary  evidence  aa  is  ailmissible  in 
courts  of  justice  generally  to  establish  written 
contracti  generally,  in  similar  eases  ") ;  D.  C. 
Code  1901,  SS  131,  132  (quoted  ante,  |  1310) ; 
Del. :  1832,  Hoyeri-.  Norrin,  1  Harringt.  22  (bill ; 
witness'  signature  required)  ;  1836,  Jerman  v. 
Hudson,  2  id.  134  (same  ;  assignment  of  judg- 
ment) :  Ga.  Code  18'.>.'i,  {  S245  (if  the  witnessea 
are  unavailable,  proof  of  the  maker's  signatnra 
is  "  primary  evidence  "  ;  if  that  is  unavailable, 
witness-s'  handwriting  "or  other  secondary  evi- 
dence" may  be  admitted) ;  {  3S82  (proof  "of 
their  signatures  and  that  uf  the  testator,"  neces- 
sary for  wills*  ■  1849,   Watt  r.  Kilburn,  7  Ga.  _     „ 

856,  358  (witness'  signature  a  mark  only,  and      some  of  them  ") ;  1838,  Downsv.  Downs,  2  IInv 
therefore  _'_' a  millity  ' ;  maker's  ngnature  suf-      9i:-    925   (ileeil ;    grantor's  signature  aii.l  nc 

""" ~     •-     --  •■    --         1- .owledgment  sufficient);  ito:  Rev.  St.  I*'.)!), 


and  the  proof  was  not  accessible) ;  Mit.  I'ul. 
Gen.  L.  1888,  Art.  93,  t  337  (wills  execute.l  .,iu 
of  the  State  and  not  tnere  required  to  W  r.  ■ 
corded  ;  proof  of  testator'a  handwriting  or  ol  th.; 
subscribing  witnesses'  or  "any  of  them,"  s;;t. 
ficient) ;  St.  1890,  c.  416,  St.  1892,  c.  81  (qiu.;..! 
ante,  j  1310);  1864,  Keel'er  v.  Ziinnierm.uj,  ■!■: 
Md.  274,  iemble  (not  required  in  certain  easio  : 
Mom.  :  1814,  Homer  v.  Wallis,  11  Mass.  30!i, .,]  I 

(witness'  signature  not  required,  tvr  dociii t» 

not  re<|uirc<t  to  be  attested);  1839,  Valentim  r. 
Piper,  22  Pick.  85  (not  required  ,  the  maker  s  is 
"more  direct  and  satisfactory  than  that  <if  the 
handwriting  if  :he  witnesses ' ) ;  1851,  Oelc.tt  r. 
Ooodspeed,  b  Jush.  411  (same);  1892,  SiuiUi 
Charitiet  ».  Connolly,  167  Maaa.  272,  27'\.  :il 
N.  E.  1058  (mortgage  ;  aame)  ;  Jtieh.  C"iii|i  I,. 
1897,  I  9280  (the  Conrt  "  may  admit  primt  uf 
the  handwriting  of  the  teatator  and  of  the  iiiK. 
scribing  witnesses");  Minn.  Gen.  St,  l^:^4, 
I  4437  (if  the  witnesses  are  not  resident,  the 
Court  "  may  admit  proof  of  the  handwriting;  ..f 
the  testator  and  of  the  subscribing  witness.^  ") ; 
Mim.  Annot.  Code  1892,  {  1816  (if  no  \vitnrs4<'s 
can  bo  produced,  then  "it  may  be  estaMi-li.-l 
by  proving  the  handwriting  of  the  tcstatoi.  ami 
of  the  aubscribing  witnesses  to  the  will.  >■!■  uf 


ficient);  1895,  McVicker  v.  Conkle,  96  id.  684, 
685,  24  S.  E.  23  (witness'  signature  required ; 
rule  affirmed  as  sjttled  ;  but  policy  doubted  by 
Atkinson,  J.) ;  1896,  Baker  r.  Adams,  99  id. 
135,  25  .S.  E.  28  (trial  held  before  the  statute, 
supra ;  the  witnesses  decease<l ;  the  maker's  tea- 
timnny  admitted  by  consent):  1898,  Standlnck 
V.  Thornton,  106  id.  81,  31  S.  E.  806  (witness' 
signature  not  neceaaary,  under  the  statute) ; 
lla.  Kev.  St.  1887,  S  B311  (like  Cal.  C.  C.  P. 
f  1315)  ;  III.  Rev.  St.  1874,  c.  148,  f  6  (where 
one  01'  more  witnesses  are  dead,  etc.,  "it  shall 
be  lawful  ...  to  admit  proof  of  the  hand- 
writing of  any  such  deceased,  insane,  or  absent 
witness,  aa  aforesaid,  ami  such  other  secondary 
evidence  aa  is  admisaible  in  conrta  of  justice,  to 
establish  written  contracts  generally  in  similar 
cases*');  1851,  Newson  v.  Luster,  13  III.  175 
(witness'  signature  not  required,  for  instniroenta 
not  required  to  be  atteste<i ;  quoted  su/)ra) ;  1865, 
Fash  V.  Blake,  38  id.  363,  368,  »emUe  (deed  ; 
not  required) ;  Ind.  Rev.  St.  1897,  {  2805  (if 
the  witnesses  are  dead,  etc.,  "then  by  proof  of 
the  handwriting  of  the  testator  or  of  tne  aub- 
■cribing  witness  thi'rpto  ")  ;  1838,  Bowser  v. 
Warnm,  4  Blackf.  ."irj.  .'.24  (witneas'  signature 
requireil);  1848,  Yw;uui  e.  Barnes,  8  B.  Monr.  • 
496,  498  (covenant;  witness'  signature  not  re- 
quired); La.:  1832,  Barfield  v.  Hewlett,  4  La. 
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I  4619  (when  one  witness  is  examined,  anl  the 
othera  are  "  dead,  insane,  or  their  residence  i.ii- 
known,  then  such  proof  shall  be  taken  uf  the 
handwriting  of  the  testator  and  of  the  witii.<,o< 
dead,  insane,  or  residences  unknown,  an.!  nf 
such  other  cireumatances  aa  would  be  sullii  i,iit 
to  prove  such  will  on  a  trial  at  common  law ") ; 
(  4620  (if  all  the  witnesses  are  dead,  etc  ,  ilioii 
shall  be  taken  "such  proof  of  tht  hamlwritiiij! 
of  the  testator  and  sahscribing  witnesses  lo  the 
will,  and  of  f-ch  other  facts  and  circumsiaines 
as  would  be  sufficient  to  prove  snch  will  in  a 
trial  at  law") ;  neither  of  these  carelessly  mn- 
atmcted  sections  can  be  said  to  be  intellLiile ; 
both  evidently  misunderstand  the  fomur  Irnv; 
and  the  wonls  "  common  law  "  and  "  hnv  "  are 

ambiguous  precisely  where  certaintv  was  i I.d  ; 

1857,  Clanly  v.  Richanlson,  24  Mo.  2K.  2I'7. 
semble  (deed;  witness' signatnre  not  re.|iiiii"<i); 
MoiU.  C.  C.  P.  1895,  S  2243  (like  Cal.  ('.  (\  I'. 
f  1315)  ;  A'e*r.  Comp.  St.  1899,  f  26M  lit  none 
of  the  witnesses  are  resident,  etc..  the  C'uiirt 
"  may  admit  proof  of  the  handwritini:  of  ihe 
testator,  and  of  the  auhscribing  witim-is  ) ; 
Jfev.  Gen.  St.  1885,  |  2688  (if  witneaws  mv  not 
available,  the  Court,  "aa  evidence  of  th.-  vwu- 
tion,  may  admit  proof  of  the  handwriting:  "\  llie 
testator,  and  of  the  subscribing  witneiises,  or  any 
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atU»ter,ngnature  alone  ,uJUe,.  Thu.  assumes  that  proof  has  voluntarily 
been  made  of  the  attester's  signature,  and  asks  whether  the  maker's  addi- 

lonalljr  "needed.  This  involves  the  inquiry  what  is  implied  by  the  attes- 
tation and  whether  proof  of  it  suflSces  (not  whether  it  is  necessary),  and  is 
elsewhere  considered  (po,t^  1513).  in  dealing  with  the  Hearsay  exception 

or  Attesting  Witnesses.  Thus,  though  the  question  is  there  sometimes,  in 
form,  whether  both  must  be  proved,  the  real  inquiry  is  whether  the  maker's 

1893,  ff  2003.  2004,  Code  1902,  ff  2491,  2492 
(for  prolate  in  cnnimon  fonn,  handwritina  of 
the  tesUtor  and  the  witneHsei  "  or  anr  other 
•econdary  evidence  admissible  and  aiiflicient  by 
the  rulMof  the  common  law  "  ;  for  aolemn  form, 
,?nJ^*;"",'8  "f  Vi"  *''"■•«*»  "id  the  tentator)  • 
1803,  Taylor  v.  Meyera,  2  Bay  608,  1  Brev.  245 
(under  the  statute  exempting  from  calling  wit- 
UFtwea  to  notes  and  bonds,  their  handwntine 
need  not  be  prove.1 ;  the  Courfa  first  opinion! 
winch  alone  la  Kiven  in  1  BreT,  waa  to  the 
contrary);  1808,  Gervaia  r.  Baird,  2  Brer.  37. 
KmbU  (witness'  han.lwritiiig  not  needed,  nnder 

i  M  r"'!«?^V"'',>'  '?*'•  V"™""'  "•  Buckley, 
is™  u-1f  <''*«ll ;»■'«'>•;« „»>gi'»ture  required); 
1829  Hill  r.  Hill,  2  Hill  642,  note  (deeil 
pi-ool  of  niakrr  H  signature  not  sufficient) ;  S.  D 
SlnU.  1899,  f  6903  (like  Okl.  StaU.  f  1193)  : 
Tex.  Kev.  Civ.  Stats.  1896,  f  1900  (if  the  wit- 
nesMS  are  nnavailable,  proUte  may  be  crantrd 
on  proof  by  two  witnesses  of  the^handwriting 
of  the  sulwcribing  wilnessea  thereto,  and  also  oT 
,oL'''ti?',^!;'  'f  '"'  »■«»  •'''«  to  write")  j  V.  S. : 
1805,  Wellford  ».  Eakin,  1  Or.  C.  C.  284  witl 
?r?i  'i.8';»tore  not  re.iuired) ;  1810,  Whann  v. 
Hall,  2  Id.  4,  «»bW«  (reiiuircd) ;  1830,  Walton 
».  Coulson,  1  McLean  120,  123 (required);  1831. 

fi«9  sf-KK""""";?'  *  ^'"-  ^'9'  3"  (««n.e) 
1882,  Stebbins  e.  Duncan,  108  U.  S.  32  3  .Sun 
813  (same)  ;  Utah  Rer.  St.  1898,  f  3792  (like 
C«l- C  C.  P.  t  1315)  ;  Vt.  Rev.  St.  1839,  slatl 
1894,  f  2363  (will-witnesses;  if  none  resi.le  in  the 
State,  the  testimony  of  "  other  witnesses  "  may 
be  received,  and  the  Conrt  "may  admit  proof 

li  J'* "'*"'"''"«  °^  *''«  testator  and  of  the 
sntorenbing  witnesses,  in  cases  where  the  names 
of  the  witnessea  are  subscribed  to  a  certilicat* 
stating  that  the  will  waa  executed  as  required  in 
this  chapter  ') ;  1858,  Sherman  «i.  Traii.sp.  to.. 

«  ?•  '*'■''  '^''  '"*  (handwriting  of  acraulor 
sufficient,  where  the  attestation  ia  "not  reipiired 


of  them  ••);  St.  1897,  c.     1  (died  onfe,  f  1310  j 
it  omits  to  re-enact  the  loregning  provision)  • 
A.  H.:  1834.  Famsworth  r.  Bri^,  8  N    H.' 
•Itil,  583  (a  note;  witness' signature  required- 
I'urker,  J.,  agreeing  solely  on   authority,  and 
approving  the  |iollcy  of  requiring  also  proof  of 
the  grantor  s  aignatHre) ;  1848,  Cram  u.  Ingnlls, 
18  ill.  813,  618  (powihly  disfwusahle,  where  at- 
testation IS  not  required  by  law) ;  A".  U.  Comn. 
L.  1897,  g  1982  (if  the  witnesses  are  not  attain- 
able, othen  shall  be  exsmiiied  "  to  preve  their 
siKnaturoa ") ;   N.   Y.  C.   C.    P.  1877.  t  2620 
(ii  will  "  may  be  eatabliahed  "  upon  proof  of  the 
legators  and  witneaaea'  handwriting  "  and  also 
ol  such  other  circumstances  as  would  be  suf- 
fiiient  to  prove  the  will  upon  the  trial  of  an  ac- 
tion ■') ;   1834.  Jackson  i>.  Waldron.  13  Wend. 
178,  183,  197  (for  a  sealed  instrument,  the  wit- 
nes.V  signature  required  ;  "  although  many  able 
jii(l){es  have  declared  their  dissatisfaction  with 
tlie  rule,"  per  Walworth,  C. ;  but  Tracy,  Sen 
aitrovetl  the  rule);    1847,  Willaon   v.  Betta, 
4  Den.  201,  209(same,  applied  to  a  deed);  N  C 
C.«le    1883,  f  2148  (proof  of  a  will  "may"  hi 
tiikcn  of  the  handwriting,  both  of  the  tesUtor 
.iiiil  of  the  witnesa  or  witnesaes  so  dead,"  etc., 
"nii.l  also  of  anch  other  circumstki'ces  as  will 
Mlixfy"    of    its   execution);    1795,    Jonea    r 
Iiloii.it,  1  Hayw.  238  (grantor's  signature  ob- 
jciteil  to  because  the  aignatura  was  not  essential 
ami  (lid  not  import  delivery;  objection  repu- 
iliatcl);  N.  D.   Rev.  Code  1895,  f  6299  (the 
Court  "may  admit  the  testimony  of  any  com- 
p.  lent  witneaa  respecting  the  execution  of  the 
will,  the  capacity  of  the  tesUtor,  or  other  ma- 
terial  fact,  and  may  also  admit  proof  of  the 
handwriting  of  the  tesUtor  or  of  a  subscribing 
witness  and  anch  other  evidence  as  is  ailmiaaible 
in  (durta  of  juatice    to  esUbliah  or  disprove 
written  rontracU  in  ainiilar  cases  ") ;  St   1897 
c.  59,  Rev.  Code  1899,  f  3888  o  (instnimcuts  in 
general ;  "nov  shall  it  lie  permissible  to  prove 
such  iiistniment  or  contract  in  any  case  by  proof 
of  the  handwriting  of  said  aubscribing  witness 
or  witnesses  aa  the  case  may  be,  b.it  in  all  cases 
smh  instrument  or  contract  must  be  proveil  in 
the  same  manner  as  one  having  no  subscribing 
Wilms,  whatever");  Oh.:  1824.  Clark  r.  Boyd" 
it  li.  -80  (5()("  under  proper  cireumstancea. . . 

r, r; o  '-"i.'^i.'*  •""•'-•'«"' ") :  o«.  suu.  i898. 

5  l!'3  (if  the  aubacribing  witnesaes  are  unavail- 
able, the  Court  "  may  admit  proof  of  the  hand- 
iriiiiig  of  the  teautor  and  of  the  subscribing 
wMiiess,  or  any  of  them") ;  Or.  C,  C.  P.  1892 
5  I'M  ("the  handwriting  of  one  of  them,  and 
Ic ,!."„'"'  •!?"?•  »'"'•'  '«  P™wd  ") ;  S.  C.  St. 
18Ji>,  Gen.  St.  c.  61,  f  f  1870,  1871,  Rev.  St. 


-.  --_---...- —«.ov.,,,„„  „  nut,  reiiuirea 
to  the  operative  effect  of  the  contract ")  •  Va  • 
1826,  Gilliam  o.  Perkinson,  4  Rand.  325  (conl 
tract ;  witness'  handwriting  disjii-nsid  with 
where  he  signs  by  mark  only  ;  lembU,  in  other 
cases  also) ;  1829,  Raines  r.  Philip,  1  Lei.-li  483 
(maker  a  handwriting  can  be  resorted  to  only 
w-hen  proof  of  witness'  handwriting  is  unavail- 
able ;  here,  of  a  l»nd) ;  Wtuh.  C.  It  Stats  1897 

ll<?R°«\?J2V?;V°''^/""'  «*^*°>'  »«.Stat^' 
1898,  S  3788  (if  the  nttesters  are  unavailable,  the 
Lourt  may  admit  other  testimony  to  prove  sanity 
and  the  execution  of  the  will,  and  mav  admit 
proof  of  hu  handwriting  and  of  the  handwriting 
of  the  subacnhiug  witnesses  ") ;  Wi/o.  St  1891 
c  70,  chap.  III.  f  8  (quoted  avU,  f  1310).        ' 
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(not  the  witness')  signature  moat  additionally  be  proved.  Courts  ivquiring 
the  maker's  also,  when  the  attuster's  is  offered,  need  not  be  Courts  requiring 
the  attester's  also  if  only  the  maker's  is  offered,  though  they  frequently  coin- 
cide ;  t. «.  a  Court  might  conceivably  require  a  party  proving  the  attester's  to 
add  the  maker's,  because  of  the  insuflBciency  of  the  former  (under  §  1513, 
po$t),  while  the  same  Court,  under  the  present  principle,  might  not  require 
the  attester's  if  the  maker's  is  offered.  Accordingly,  so  far  as  such  decisidns 
require  "both,"  in  the  sense  that  the  attester's  is  needed,  even  when  the 
maker's  is  offered,  they  belong  here;  while  so  far  as  they  require " both,"  in 
the  sense  that  the  maker's  is  needed,  even  when  the  attester's  is  offered,  th.y 
belong  there  {pott,  §  1513).  Nevertheless,  comparison  should  be  made  of 
the  two  sets  of  rulings  in  examining  the  law  upon  either  point 

§  1321.  Proof  of  Bignatnre  dispeoMd  with,  whar*  not  Obtainabla.  Just  as 
the  rule  of  preference  for  the  attester's  testimony  on  the  stand  is  not  enforced 
where  it  appears  that  his  testimony  cannot  be  had  {anU,  §  1308),  so  also,  in 
those  jurisdictions  where  proof  of  his  signature  is  next  preferred,  this  require- 
ment is  abandoned  where  it  appears  that  such  proof  cannot  be  had. 

(a)  The  most  common  instance  is  that  in  which  testimony  to  the  identity 
of  the  handwriting  cannot  by  honett  and  diligent  tearek  be  obtained.  Tiie 
■ufficiency  of  the  search  ought  to  be  left  to  the  determination  of  the  trial 
Court ;  the  rulings  can  seldom  be  talcen  as  binding  precedents ;  it  seems 
generally  accepted,  however,  that  the  search  need  not  extend  out  of  the 
jurisdiction.' 

(b)  Where  the  witness  has  ntbscribed  hy  mark,  it  may  be  thought  imprac- 
ticable to  attempt  to  identify  it  in  the  same  way  as  handwriting ;  and  it  is 
on  this  ground  that  a  few  Courts  have  dispensed  with  such  evidence  in  the 
case  of  a  subscription  by  mark.* 

(c)  Where  the  attesting  signature  is  not  to  be  had  for  purposes  of  authen- 
tication, either  by  the  lou  of  the  doeument  ot  the  illegibility/  of  the  writing, 
evidence  of  the  attester's  signature  is  impracticable.' 


^  Col. :  1884,  Liindsn*.  Bolton,  2S  Oal.  S9S, 
40A  (atUatation  and  midenc*  oat  of  the  Stat«, 
■ulficinut  to  show  non-imUbility ;  approring 
Kewaom  v.  Lnst«r,  III,  inflv) ;  I8A5,  HcHinn 
».  O'Connor,  27  id.  238,  245  (aame) ;  18dS,  Mo- 
Minn  i>.  Whelan,  ib.  300,  310  (^me) ;  III.  : 
1851,  Newsoni  ■>.  Luater,  13  III.  175  ("all  that 
can  be  reouired  in  any  caae  ia  that  reaaonable 
dilisenc*  ahoald  he  used  to  prooare  evidence  of 
the  nandwriting"  ;  here  •  learch  for  the  witnaaa 
in  the  neighboring  State,  where  the  deed  waa 
executed,  or  throughout  the  fanner  Sute,  waa 
held  unnecAsaary) ;  Tnd. :  1838,  Bowaer  v.  War- 
ren, 4  Blackf.  622,  625  (diligence  not  shown  on 
the  facts ;  mere  fact  of  drlirery  in  Illinois  near 
the  border,  insufficient  to  exempt  from  search) ; 
Ky.:  1824,  Ford  ».  Hale,  1  T.  B.  Monr.  23 
(need  not  go  out  of  the  State  for  testimony) ; 
N.  r. :  1833,  H'Pherson  ■>.  Rathbone,  11  Wend. 
06,  99  (search  for  evidence  held  sufficient  on  the 
facto) ;  1833,  Pelletreaa  v.  Jackson,  ib.  110, 123 
(search  held  inaufficieot) ;  1834,  Jackson  v.  Wal- 
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dron,  13  id.  178, 200, 228  (same) ;  1844,  North- 
rop ».  Wright,  7  Hill  478,  485  (a  will  mon-  tlitn 
80  years  old  ;  no  preaomptiou  of  inability  to 
find  handwriting  witnesses,  and  search  hcM  in- 
snffirient)  j  1847,  Willaon  ».  Betts,  4  Den.  L'Ol, 
210  (such  a  presnmption  donbtc-d  ;  here  search 
held  sufficient);  y.  C:  1840,  McKind.r  v. 
Uttlejohn,  1  Irwd.  68,  71  (no  "  precise  rule  of 
law "  can  be  made ;  and  the  trial  Court's  iliv 
cretion  aa  to  the  ability  to  find  rridpnce  slxmld 
control)  ;  Pa. :  1820,  Miller  ».  Carothen,  6  S. 
*  R.  216,  223  (search  held  sufficient  »n  the 
facto) ;  S.  C. :  1798,  Hopkins  «.  DeGraffn.reid, 
2  Bay  187,  192  (search  to  prove  the  hand  nf  nn 
old  woman  "who  did  not  sign  her  name  more 
than  once  probably  in  60  years,"  held  not  neces- 
sary in  the  present  ease ;  here,  the  grantor's  sipis- 
ture) ;  1839,  Dawson  v.  Dawson,  Rice  £.|.  '243, 
264  (proof  of  witness'  handwriting,  unavnilsble 
on  the  facto). 

■  See  the  caaeajxun'm  cited  in  1 1320. 

*  1798,  Keeling  v.  Ball,  Peake  Add.  Cu.  U 


"  "^""^  rao"™  THE  „ON*IURK  ,  ,„, 

statutory  exemption  as  is  noted  in  fl,«  !^L:  j^  ^^^  '"""  »"y  »«h  expregg 
the  attester-.  .ijnature  ^Zl^Z^STyJT''"'^  *'!!'  ««"-'"--  »' 
if  evideuce  is  not  offered,  the  pX.nltfr  '1"^  "*''*' •^'«"«°*:  »nd 
power  to  obtain  it*  P'opownt  fails,  even  though  it  was  out  of  his 

(the  witDMiH  beios  nnknown    t»«.r  i.     »•. 

r,i«k.r',  •dii.i-ioi,.  WM  ,7w^)^^!tX""     "d  •  d**"***!  Mnon   wu  In  .1,. 

St.  (!il.»,   1  E.  fc  B.  «i2llu\5ti^:  "•     •'«»  to  ,«H>r  JTKSdwn^iB^  If ''.k'*". •'"*''• 
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[Cbat.  XLI 


Topic  I  (eonttntud) :   PROVISIONAL  TESTIMONIAL  PREFERENCES. 
OKAPm   XLI. 

SUB-Torio  B :   PBEFEBRED  REPORTS  OF  PBIOR  TESTIMONY. 


1 132S.   lotroductory. 

1 1324.  (a)  MiKiatrata't  Report  of  AcooMd'i 
SutemcDt ;  Ueneral  Prinripl*. 

I  1327.  Samr ;  Mnsintnite'i  Report  not  n- 
quired  if  lost  or  not  token. 

I  1328.  Same  :  Written  Examination  uiabla 
at  UamoiaDilum  or  as  Written  Conreasion. 


1 1329.  (i)  Magistrate's  or  Coroner's  Rfi^.n 
of  Witness'  Testimony. 

I  1330.  (<■)  Report  of  Testimony  at  a  Fmmjiu' 
Trial. 

f  1331.    (d)  Deposition  tnken  <U  btiu  n«.' 

f  1332.  (e)  Hying  Devlaiations,  and  utlirr 
Kxtngutiivial  Stateuients. 


SuB-Toric  0:    SUNDRY  PREFERKEU   WITNESSES. 


1 1335.  Official  CertiBoatea. 

1 1336.  Same:  Celebrant's  Certiflcate  of  Mar- 
riage as  preferred  to  Other  Eye-witnesses. 

f  1337.  Same:  Official  or  Certified  Copies  of 
Duviiments,  aa  preferred  to  Examined  or  sworn 
Collies. 

f  1338.  Preference  of  Copy-Witnaia  to  Reool- 
lection- Witness. 


1 1339.  Sundry  Preferences  for  Eye-wiliin«-j 
and  other  Non-UHicial  Witnesses  ('Wiitrr  ol  » 
Document,  t<>  prove  Forgery  ;  Bank  I'n-il.iit 
or  Cashirr,  to  pmve  Counterfeiting;  SurviMir 
to  prove  Boundary  ;  etc.). 


Sub-topie  B:  PREFERRED  Reports  of  Prior  Testimony. 

§  1325.  Intiodaotory.  As  another  exception  to  the  general  prin(  ijile 
(ante,  §  1286)  that  no  classes  of  witnesses  are  preferred  in  our  law,  tliere 
is  a  well-established  doctrine  preferring  a  certain  kind  of  witness  in  {>rii\int,' 
the  terms  uf  another  person's  testimony  delivered  infra-judicially  prior  t<<  the 
trial  in  which  it  is  offered.  In  determining  the  scope  oi  this  doctrine  it  i* 
necessary  to  discriminate  between  five  different  sorts  of  prior  testimony, 

(a)  the  examination  of  an  accused  person  Iiefore  a  committing  ma^'istr.it>-, 

(b)  the  examination  of  a  witness  before  a  committing  magistrate,  a  corniicr, 
or  the  like,  (c)  the  testimony  of  a  witness  at  a  former  trial,  (d)  the  dijiisi- 
tion  of  a  witness  taken  de  bene  esse  before  an  official  for  the  purposes  uf  the 
present  trial,  («)  dying  declarations,  or  other  statements  admissible  undir 
Hearsay  exceptions. 

§  1326.  (a)  Magiatrate'a  Report  of  Aoonsed'a  Statament;  Oei.  nal  Prin- 
ciple. The  theory  here  is  that,  since  the  iiingistrnte  is  required  by  l^iw  to 
take  down  in  writing  the  statement  of  the  accu.sed,  the  written  reptirt  tliii:i 
made  at  the  time  is  preferred  to  mere  oral  (or  recollection)  testimony  uf  the 
terms  of  the  statement;  t.  «.  the  official  report  is  preferred  not  only  ti>  the 
recollection  of  any  ordinary  hearer  but  oven  to  the  recollection  of  the  magis- 
trate himself: 

1722,  Eyre,  J.,  in  R.  r.  Retuon,  16  How.  St.  Tr.  35  :  "  That  which  is  aet  down  in  writ- 
ing, if  it  be  an  examination  titken  in  writing  of  a  prisoner  before  a  justice  of  the  peace, 
you  cannot  give  evidence  of  that  examination  viva  vocr,  unless  the  examination  be  lust." 

Artie,  1720,  Chief  Baron  Gilbtrt,  Evidence,  !^9:  "What  is  reduced  (o  writiiif;  hy  an 
officer  sworn  to  that  purpose,  from  the  very  mouth  of  the  witness,  is  of  more  credit  than 

ieie 
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what  •  ritMid«r-b7  raUini  in  memory  of  tb*  Mme  oath  ■  for  thu  Imun..  «»  »i.i       j 
ti.«  memory,  by  the  perpetual  ehuM  of  .m»^!l'   k  .     u  .T^  *i  "''"'^  ^'^^  '" 
couUnu*  L,Lntly  Jhe^Lm.."       "^       •?!"*"««..,  but  «h.t  i.  reduo«l  to  writing 

1830,  Partt,  B.,  in  Leach  v.  Simiuon,  5  M.  &  W.  30S  813-  « 'n,.  .«■»      j        ...      , 
tl.e  be*t  •Tidene*  of  what  mu laid.  «.d  miut  AM^^^  li?        "*"  ''•J*''"*"'  "• 
other  «.ean.  a.  to  what  p.u«l  on  Co^^L,"        ^"^  ^^"'^  '°"  «•"  "«»"'"' ''/ 

1S50,  Ifi/rf.,  C.  J.,  H.  y.  Chrulopher,  2  C.  &  K  001   1000  4  Pn,  r,  ai    ..  on. 

Considering  the  easy  accewibility  of  the  testimony  thus  preferred,  and  the 
sl-ghtnes.  of  the  burden  imposed  in  preferring  it  (anU.  §  1286),  the  ruk  may 
be  regarded  as  a  sound  and  satisfactory  one  ;.  "'o  ruie  may 

But  it  will  be  noticed  that  it  reste  on  two  assumptions,  _  first,  that  the 
written  report  conUms  the  erUueti,  of  what  wa,  ,«,/aud.  Secondly,  that  he 
npurt  was  made  .m  pursuance  of  aa  official  duty  expressi;  imposed  by  law  • 


«  The  following  list  of  .tatuUs  incliidn  tin 
tiiow  affectiDK  other  Icinda  of  testimony,  tiid 
will  \K  fmin  tune  to  time  referml  to  in  the  en- 
«uiM»!  H  1S27-1S82,  1349:  England:  1554,  St. 

'  *  ■^  '  •  n  ^  '•  "•  *.*  J"  •'"»"'="'  "f  t''«  P»««e 
.  .  .  »li»ll  before nHyhiilmentornmiupriMtnlce 
th..  rxaminatiou  of  the  nid  priaouer  and  the  in- 
fcMiiwtion  of  them  that  bring  hiiu,  .  .  .  «ud  the 
itiiii,'  (ir  a»  much  ««  may  \<r  material  thereof  to 
prove  tlia  felony  ihall  he  put  iu  writing  before 
they  maiie  the  bailment") ;  1656,  St.  2  4  3  P 
k  M.  c.  10  ("The  Mid  juatice  or  juati.es,  bel 
foff  he  or  they  ahall  commit  or  a«nd  auch  uris- 
oner  to  ward,  shall  Uke  the  like  examination 
of  I  lie  prisoner  and  the  information  of  those  who 
bnug  him,  and  shall  nut  the  same  ' 
"■"    "       '         "      th( 


within  two  days  after  I 


,„.,.„.    i;,  •'    ...  ~"  ""."'"anon    i: 

1826  St  7  Geo.  IV,  c.  84,  |  2  (the  justice  shall 
take  tliR  examination  of  the  prisoner  "and  the 
information  upon  oath  of  those  who  ahall  know 
the  r...u  and  circumsUnces  of  the  case,   and 
shall  put  the  same,  or  as  much  thereof  as  shall 
he  iimteiml,  into  writing")  ;  1849,  St.  II  *  12 
Viit.  0.  42,  f  17  (the  juaticea  shall  "tal(e  the 
stiilernent  un  oath    of  the  witnesaea,  and  "shall 
imt  the  same  into  writing,"  and  niiise  the  wit- 
news  fisiKn  these  deiKieitions) ;  |  18  ((he  jus- 
tice shall  read  theae  .lepositi..na  to  the  ..-.used 
ami  ask  him  whether  he  wishes  to  sny  anvfhinir 
in  answer,  "and  whatever  the  pri«>n.-r  shall 
then  say  in  anawer  thereto  shall  Iw  taken  down 
m  willing  and  rend  over  to  him  an.l  shall  be 
»i«m;d   by  the  snid  justices";    provi.led   that 
nolliiMK  herein  shall   prevent  the   prosecution 
iMii.  iiitioiliicing  "any  admission  ..r  confession 
or  other  statement  of  the   person    «,.oused  or 
iharKeil,  made  at  sny  time,  whieli  hy  l«w  would 
l*  admissible  as  evidence  against  such  person  ": 
!l  S  rAT'/J'^  thissutute,  «*  the  .,uoUti«n 
i/^'aI?   J=  ?<"»«*>.•  Don.  Criin.  Colle  1892, 
,V"     .'.  u  '"'""""P'  '*'■'"'  •  committing  magisl 
tmte  ••shall  be  tafcen  down  in  writing  in  the 
form  of   a   deposition");    %  891    ("whatever 


the  acrusejl  then  says  in  anawer  thereto  fthe 

»ri«'  ™\''M^"r."";'=l  ''"'"  *•  '•'""'  Jown  in 
"riting  )  ;  a;.  He.  Rev.  St  1900,  c.  86.  |  6  (the 
coroner  "shall  reduce  the  statement  on  oath  of 
oiiy  witness  to  writing  "1 ;  c.  100, 1 121  (similar, 

VnUed  Stale,:  Ala.  Co.le  1897,  {  6'J35  (roinmit. 
ting  magistiiiie  niiist  iwluce  t.stiiiioMy  to  writ- 
ing);  AlaO.-'ir.  Ir.   P.  1900,  It  311.  316  (like 

?3i  \"77V,!t  "P;!»  """• '«"  ' »« *'"  M6! 

Ant.  P.  C.  1887,  f|  1270,  1345,  1356  (commit. 
ting  ma|pstrate  is  to  iwluce  depofcitiou  to  writ- 
ing at  time  ot  complaint ;  but  not  at  time  of 
commitment,  except  by  way  of  denoaition  A 

.e  «.id  examiLr'^l      "^V  ^^'T-S  }''  h''^'^'^^  ^' 
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before  the  magistrate  "  niiist  l«  reduced  to  writ- 
ing as  s  Uep<wition  "  in  homici.Ie,  and  in  other 
caaes  on  demand  of  the  j.roaecnting  attorney ; 
the  cert.hed  report "  shalt  l«  primJ^/aeie  a  cor- 

1M4   J'lSI.?/  "'  "'"■''  .'«»"••""'>  ") :  Ark.  Stat. 

„.     '  .*  II  . .'  ('■?"""'"•"«  magistrate  in  his  min- 

mes  sliall     make  a  jreneial  statement  of  the  sub- 

atance  of  what  was  pr«ve.l ") ;  {  756  (testimony 

before  coroner  of  «ua|w,ted   is-i^n,  "  may  b^ 

.  .  .  re.liice.1  to  writing ') ;  \  757  ("thetesti- 

mony  of  each  witness,  if  nmteiial,  shall  be  re- 

/.f*"'.'"  r"""*")!   Cn/.  p.  C.   1872,  I  702 

(threatened  olfence  ;  the  magistrate  '•must  take 

their  depositions  in  writing "  of  the  informer 

nml  his  witne,«.s) ;  §  704  (if  the  chaige  U  eon- 

troverted   "the  evi.l.nee  must  1,  re-luce,!  to 

i"i''"",.""'l    «ub«crib.J    by   the  witnesaea"); 

f  869  (11.  cases  of  homicide,    Wfore  the  com- 

muting  magistrate,  "  the  testimony  of  each  wit- 

ness  .  .  .  must  Ik-  re<luced  to  writing ;  and  in 

other  cases  njion  the  demand  of  the  pitMcutinit 

attorney,  or  the  defendant,  or  his  counsel  "  •  it 

must  be  "con-ected  or  added  to  until  it  .4n- 

fornis  to  whst  he  [the  witness!  deilares  is  the 

scnbed  and  "certified  as  beins  a  cornet  state- 
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(1)  Aa  to  the  fint  requirement,  iu  non-fulfilment  would  perlmpa  not  tffect  ili- 
propriety  of  the  preient  rule  of  mere  preference  lo  much  u  the  propriety 


■Hit  of  inch  tntimony,"  it   "  »ball  U  prinut 
(aeit  •  porm-t  •tatcinriit  of  lucli  CMtiiiiouy  ind 
jiTOowlinKs");  Colo.  Annot  HUU.  IHVl,  |  r» 
(nxitiiiiimtiun  of  i'(Hii|iUiiuiit  ■nil  •ecuMii  hi  '-w- 
Unly  ••  •hull  In  ukrn  ilown  iri  writliiK  "' ;  I  «?* 
(tentiiiiony  Wfora  curoiivr  "ahall  be  mliicxi  to 
wriliiitf") ;  fwrnt.  (Ji'n.  8t.  18«7.  f  3011  (com- 
ii»r  "nhall  rviliic*  to  irritinR  "  tbf  twtimoiiy  be 
fore  liiiii);  |  1S7  (Imtiniony  M  flni  ini|Umt  to 
be  railu<'tt.|  to  wriiin^  mid  nuliaurilinl);  |  3105 
(illrKul  liiiiinr-M-lliiiK  ;  titttiiiioiiy  by  iiitoxicatnl 
iwraun  "  aliiill  bo  tiiki-ii  duwii  in  writ>nt(  bv  the 
autgiiitratc  or  I'lerk,"  niid  aiibwribiHlJ;  /).  C. 
Coni|>.  St.   1801,  c.  U,  I  i  (coDHisr  "•ball  iiut 
io  wriliiiK  thn  ulfH-t  of  th«  eviilrni'C  .  .  .  .W- 
iiig  niiiterial "  ;  ami  Juiitii;M  biiidisft  o<rer  wU- 
n«Mir»  "  ahall  ci-rtify  an  well  tho  aainn  erijrnc* 
aa  auuh  biinii  or  bonila  in  writinR  aa  h*  ahall 
takf  ");  CoJ.- 1801,  1 194  (for  tlio  ooronrr,  "it 
aball  Iw  hia  duty  ...  to  nnlucx  lh«  tmtiinony 
of  till-  widii'w  to  writing") ;  Del.  K.-V.  St.  1883, 
e.  3a,  I  4  (comner ;  tMtiinony  of  «-»<;h  witnraa 
'I  if  iniiterial,  ahall  be  redueed  to  writinft "  and 
ait^iicc! ;  roluotary  exaniinatiun  uf  aua|ic<'tnl  imt- 
■oii  ahall  "  be  rwluced  to  writing  "  and  aigneil 
by  hira  if  willing) ;  c.  f7,  {  18  (conniilting 
niagiatrate  ahall  reiluoe  tu  writing  the  volun- 
tary examination  of  at'cuaeil,  in  laaoaof  felony  ; 
lie  ahall  alan  rediuw  the  witneu' tratiinony  to 
writing,    "if  mntfriHJ,"  ami   have  it  aigned); 
Fla.  Kev.  St.  lg»2,  f  3018  (at  coroB-r'a  imiueat, 
"  the  evidence  of  auuh   witiieaaea  ahull  be  in 
writing,  aiilHHtrilietl  by  him  or  her  ") ;  Oa.  Cr. 
0.    18»5,    I   910  (defendant'a  atatement ;    "it 
■hall  lie  the  duty  of  tho  Court  to  r»<luce  it  to 
writing");  |  911  (in  felony  charge,  "the  Court 
■ball  cauiie  an  abatnv't  of  all  tlw  evidence  to  be 
made  and  returned"):  |  1365  (coroner  "ahall 
coinmit  to  writlog  the  aubatanee  of  the  teati- 
mony");  Haw.  I'enal  Luwa  1897,  {  979  (teati- 
muiiyat  an  imjueat  "ahall  >«  reduced  to  writing 
by  the  Coroner  or  aome  other  peraon   by  hia 
direction") ;  Iita.  Rev.  St.  1887,  |  8382  (te«ti- 
moiiy  at  coroner'a  iiiiiiieat  "  must  be  reduceil  to 
writing");  {  7676  (liefore  committing  niagia- 
trate, tmtiniony  "  must  bo  reduced  to  writing,  aa 
»  dejKwition  ") ;  I  7383  (teatimonv  on  inlorma- 
Uon.of  threatened  offence  "  moat  be  reiluced  to 
writing");    }  7516  (information  before  magia- 
trate;  he   "inuat"  take  witneaa'  "  depmitiona 
in  writing  "  ) ;  III.  Rev.  St.  1874,  c.  88,  {}  320, 
348  (complaint  to  magiitlrate  ahall  be  reiluced 
to  writing) ;  c.  32, 1 18  (coroner  ia  to  have  testi- 
mony of  each  witnesa  "  written  out  ami  xigned 
by  aaid  witneaa")  ;  Ind.   Rev.  St.   1897,  }  1004 
(juatice  muat  reduce  to  writing  the  womau'a  ex- 
amination in  basUrdy) ;  |  8324  (Court  taking 
examination  of  witneaa  brought  by  pnwecuting 
attorney  to  complain  "ahall  canai!  ao  much  of 
aaiil  testimony  aa  ainonnta  to  a  charge  of  a  felony 
or  misdemeanor  to  be  rednced  to  writing  anil 
aiihscribeil  and  sworn  to") ;    la.   Code   1897, 
S  520  (teatimonr  Iwfore  coroner  ahall  be  reduced 
111    writing)  ;    t  6227   (committing    magi.Htmte 
"shall"  cauae  the  "  aubatance  of  the  teatimony  " 
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to  be   written  out);   f  5239  (when   defemluut 

waivea  exaiuinalion,  iiiii|;l>trati>  "nhall  take  li,.. 
evidence   in  writing  of  the  Htate'a  witneiari, " 
on  county  altoriiey'a  drmaiid) ;  iCoii.  Ren.  Si 
1(87,  c.  102,  f  51  (coniniitting  niagiatrate  tli.li 
rmluce  teetiinouy  to  writing  "when  he   hIi;iI| 
think  it  iiecriaary  ') ;  t.  27,  |  141  (teaiin  .,„v 
before  coroner  "  nhiill  be  rediuvil  to  writiiiu    i 
K^.  SUta.  1899,  |  630  (raroner  ahall  "cui.i.,„i 
lo  writing  the  aubatance  of  the  evideui'.-     ] 
La.  Hev.  L.  1897.  |  662  (te»linioiiv  at  ioi..i,ir^ 
iniiueat  "ahiill  be  reiliiii'il  to  writing")-    I/, 
Pub.  St.  1883,  c.  139,  {  7  (teatliiHiny  at  iii.|n.  ,t 

"ahall  lie  in  writing  and  aigneil  by  tl ); 

r.  183,  f  12  (at  preliminary  exaniiuhtion,  in^i,;!,' 
tnte  uay  reduce  to  writing  and  have  ai;;!,,.! 
any  witneaa'  teatimony,  "when  he  tbinki  n 
neeeaaary  ") ;  Matt.  Pub.  St.  1883,  c.  '.'12,  (  :i  • 
Rev.  U  1902,  c.  217,  I  39  (witneaa*  teMiiii..,,; 
ia  to  be  reduced  to  writing,  ■ml,  if  the  (  ,,iirt 
require*,  to  bo  aigned  bv  witneaa) ;  Mirk.i\,\m, 
L.   1897,  I  11801  (mngiatrate  examining  i.  i,. 

filainant  ahall  "  reiluee auch  eumiiiation  lu  wnt- 
■•8  " ) ;  I  1 1833  (liMtimony  before  juatice  »|  ni 
inijiieat  "  ahall  be  mluced  to  writing  " ) ;  1 1 1 1;,:) 
(teatimony  Iwfore  committing  magiatrate  "«l,,il| 

r(  mluceil  to  writing") ;  ,Vt,t».  Oen.  St.  \WM 
S19  (teatininiiy  In-fore  coroner  "  muat  be  reilii  a 
to  writing")  ;  |  7146  (teatimony  befon  iiiniiint 
ting  niagintrati-  "ahall  lie  ivdui'eil  to  writin  ■  ) 
ifij*  Annot.  Coile  1892,  |  823  (coroner  "^\,M 
put  in  writing  ao  much  of  the  eviileiice  git, '  \„ 
the  jury  before  him  aa  ahall  be  muteiinl ') ;  l/„ 
Kev.  (It.  1899,  y  2454  ("in  caK-a  of  hiniii.  i,|,., 
but  in  DO  other,  '  the  evidence  before  a  lomriMt- 
ting  niagiatrate  ' '  ahall  be  reiluiwd  to  writiiii; ' ) ; 
{  4621  (teatimony  of  probate  in  aup|Kirt  •■!'  mil' 
"ahall  be  reduced  to  writing");  .Uont  I'  r 
ISi'.l,  fl  1 431, 1680  (like  Cal.  I'.  C.  {{  702,  .-"lii) '; 
I  2795  (teatimony  liefore  coroner  "  niiist  tie 
ii'duceil  to  writing");  Xev,  Ccn.  St.  I8«.1 
If  2689,  2704  (testimony  at  probate  of  uill 
"ahall  lie  reiluceil  to  writing") ;  |  2262  (testi- 
mony liefore  coroner  "ahall  be  mluceil  to 
writing");  H  *929,  4930  (ao  also  for  t.^ti- 
mony  compi'lleil  to  h«  given  in  certain  •  iMti 
where  privilege  ia  aboliahed) ;  1 3920 (tliniiN  i..il 
offencea;  niagiatrate  ahall  take  "ilepii»itiiiii  m 
writing "   of  complainant  and   hia  witiie>»r.) ; 

t3'J22  (when  |ieraoii  coiiiplaiiied  of  is  liiiiiii;lit 
fore  magiatrate,  he  ahall  rmtiice  to  writing;  ilie 
evidence) ;  |  39S8  (complaint  of  olfeii.e  i  „iii- 
mitted  ;  magistrate  "may  reijuire  their  ile|K.»i. 
tioiis  to  lie  reduced  to  writing");  |  4(i;iii  |;it 
examination  of  defendant  before  eunimltiing 
magistrate,  teatimony  by  ronaent  of  pnrtiea 
"may  lie  reiliii-ed  to  writing");  |  4041  (aciMiv,r« 
atiitement  must  be  reduced  to  writing");  J  411.16 
(deimsltion  taken  by  magiatrate  condilimiiilly 
"ahull  Iw  reiluceil  to  writing");  N.  H.  I'lib. 
St.  1891,  c.  252,  I  7  (teatimony  "n..;y  Is-  i»- 
diiceil  to  writing  by  the  magiatrate,  or  umlor  his 
direction,  when  he  deema  it  neceaaary,  ami  slisll 
be  aigneil  by  the  witneaa  ") ;  ||  8,  9'(niagi»tr«te 
"  may  take  the  examination  m  writing  of  the 
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..f  the  rule  of  the  coDolo.ivene..  of  the  wport  (port.  §  1349).    Moreover, 
although  the  .Utut.    do  not  in  .11  «.,.  expre«ly  re'iuire  the  whole  t^ 


•. .  umhI  |«non  «rb»r*  tbv  aum  rr<|ulnt  It,  ••  if 
till'  mi'i'MPtl  afur  briiiK  cauiiuiinl  iimwiiu 
lli.rilu"j  the  caiitiun  warnhiK  him  llii«  "lli» 
.|ii.'>.iitiiii  ami  aiiiwri,.  will  U.  writUii  anij  iini. 
...ir.l  ami  may  I*  rvi.iiiiw  u|iuii  hia  trial"), 
.  iii'i.  t  l'i(lnitiiiiuiijr  h-rora  I'liruiirr  "ahull  b« 
.;.  lui  up  In  ttiltiiiH  ami  aiilatriliml ") ;  \.  J. 
(i  II.  St.  l»t»«l,  Ciirwirra  |  14(tliii  •■umiirr  "hIibII 
|.iil  III  Kiiliiifi  thi-  elfrii  ul  Ml  niiii'li  of  tli«  n\. 
il.n.r  );iv.-ii  U.  tlir  jiirjr  Iwfuiv  liiiit  lu  «|ia||  ha 
i.iii.iur);  A'.  M  ruin|..  L.  t»li7,  f  3379 
(pii.i,i.iiiii»  I'oiiimiitiiiK  for  I'vlony  ;  tratiimiiiy  ia 
1,1  !.■  ■•ri'.lii.«l  tu  wrliiiK"  |,v  .liMi.iKriii.hi-r  for 
tMii.iui»i.>ii  («  gmml  juij)  ;  I  \ut,i  (i,.,tiiimiiy 
III  mil  »itiii'»«nialmll  \k  "iviIui'iiI  tnwritiiiu"!' 
.V  I-.  «'.  fr.  I'.  18S1.  I  87  (Iratiiiimiy  Wfor.' 
iiiiij-i-iiiiii'  miiat  •' Iw  mliii'ixl  to  »riiiii){"  ami 
.uUv  iil.nl);  I  778  (tCNtiiuoiiy  Wfnre  I'liniiiir 
•■ii.ii>t  i«  mliii-Ml  to  writiiiK  liy  liim) ;  i  !j04 
(!i,iiiiHiiiy  lirlore  ■■oiiitnittiiiK  mainatrati-  mtut 
I.- 1. .111.  I-.1  to  H riliiiji and auhMrribnl);  A'.  C.  Ccula 
U^^.  I  1M7  (ti-ntiiuuiiy  ofaccuMnl  la-fore  niiiRia- 
twlf  'alwll  b«  ri'diinsl  to  wrilinu  ") ;  i  ujo 
(«iiii..  f.ii  »ilm-m<->) ;  ,V.  I).  Rev.  C.  18lti,  f  7767 
(tlir.iili-iiMl  iitrfiieea  ;  aviilrncf  iM-rori-  iiiaKiitrHta 
"niii-i  Mil  ili'iiwiiil  of  th«  Ucfpmlant  \v  khIiii'vJ 
t..  MiitiiiK  ■) ;  f  79»11  (like  Okl.  Stats   |  f,004) ; 

I  ;;iiMi(ti'iiti y  la-lorr  roroii«r  "iiiii«t  !»•  re- 

iliirl  III  wilting");  uk.  ReT.  8t,  IHKS,  g  Ami 
(iii.i.i-triite  IS  to  ivdiice  to  writing  textimouv  of 
Iw.  ..i.ly  cnmiilaiuant) ;  |  6065  (aanie  for  iiro. 
iiiiliiivH  njiiiiiiat  one  eniheizllng  det'nleiit'a 
l.ri-iiv):  I  12*21  (^ine  for  «itm'aMa  l«-f.ire 
.•im.mi)  ;  St.  lltOJl,  Mar.  14,  p.  6«,  f  3,  aniriiil- 
liiir  Kiv.  St.  I  12-.'l  (the  teatinionv  lirfoi*  the 
imi.ii.i-  "»|,ii||  Iw  i'«,|ii,.nl  to  writing");  Okl, 
Sliu.  I''i'3.|«81*0(threaten«loiren.e;  eviilen™ 
iiiu-t  "..iiili'niaiiil  of  the  drfenilant  Iw  n-iliiml 
I..  HmiiiK  ■) ;  {  MifiS  (bifore  comniittiii«  nvigiii. 
trail,  im  ilefemlant'a demand  "all  the  tratitminy 

'"  'I "w  "i"»t  In-  reiluced  to  writing  in  the 

fniiii  of  ile|M«itioii» ")  ;  |  1192  (leatiniuny  of 
Hil«.  ril.iiig  witneaM-s  to  will  "niii.t  lie  reduced 
t(.  »iiliii;!");  I  1*(7  (»u  (lao  for  witmwa  to 
l<«t  i.r  ilestniye.1  will) ;  f  4382  (»,  „|„,  (,„  ,j. 
•niiiiiitiiin  at  ih>i>lveiit  delitor) ;  |  U.-iii  (teati- 
Dii.iiv  1 .  hire  comner  "ahall  be  teilm-ed  to  writ- 
ing. )  ;  Or  I',  r.r.  P.  1892.  f  1fi98  (Matement  of 
rtclin.liiht  la-fore  committing  iiia^'iiitnite  " niuat 
he  r...|.i,.i|  to  writing") ;  |  1602  (toaliiiioiiy  i,f 
witiHMen  "need  not  ho  redined  to  writing" 
Mi'.|.t  that  .le|ioaition«  are  taken  at  time  of 
c™,i|.|,iiMt  made)  J  ||  ]649,  1623  (tomplainU 
mu-t  lie  iwliii-ed  to  wilting  and  witneMes'  driio. 
sitioiis  taken) ;  {  1««8  (teatimony  iKfore  votoutt 

oTV  .";,"'''T'*'  •"  *"''"K")i  P"-  St.  18«», 
P.  *  I..  Dig.,  Firea  I  4  (teatimony  of  witneaaea 
It  tire  inipieat  "ahall  be  reduced  to  writing")  • 
X.  I.  tien.  L.  1896,  c. 287,  {  17  (coroner  "ahall 
i«u»e  the  teatinionv  to  he  roduceil  to  writing  " 
;"''."'''»^-ri'*<l);  S.  r.  St.  1839,  Gen.  St.  1882, 
S  ;';•'•,  ?•  ^■■■-  P-  '893.  I  891.  Crim.  Coile  1902! 
1 7U  (the  coroner  ia  to  Uke  testimony  of  wit- 
iiewa  in  writing) ;  C.  Cr.  P.  1893,  }  23  (the 
ju»tite  "nay  take"  •  witiiesa' examination  and 
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hare  It  auhacrlM  j  Imt  thia  I*  aniaireatly  re- 
l«led  in  fr.  C'..|a  1902,  |  21)  ;  .1  /».  /tilt- 
]m,  f  8301    (like  N.    iKKeJ.  f.  •  ;7J7) . 

I  8419  (like  N.  1).  \Ur.  C.  f  7961) ;  |  «io4  (ii 

II  »ill-|iroliate,  "the  te.timony  of  e«ih  witm-w, 
re.lii.e.1  to  writing  and  «igiie,l  hy  him.  ahall  lie 
Uktn  );  I  8897  (teatlnioiiy  nn  ararch-tturrant 
liro<eei|iiig,  niuat  W  redined  to  writing) ;  1 1193 
(teatimony  la-fore  iwoner  ".hull  la-  reducwl  to 
willing);  r»M«.  (ode  J8,,a_  |a  jq,;  j,|.,j 
(aciiiae.1  a  ataleliient  to  la>  taken  In  writing  hy 
BiagUtrate,  ami  aignrd  hy  niciiwd  or  refinail 
lioteil ;  wilneaa'  teatimony  to  I*  tiiken  in  writ- 
ing hjf  magialmte  or  under  bia  direction,  and 
aigjied  by  witiiea.) ;  Ti*.  Rev.  Civ.  Nlata.  1896, 
I  1907  (t:atimniiy  un  will-i.rolaite  "ahall  be 
committeil  to  writ  ;") ;  C.  Cr.  P.  1895,  I  283 
(accUM-da  atatement  bclon.  magiatrate  "ahall 
be  reiluced  to  w_rilin»") ;  |  288  (the  witnc««.' 

Stwtiniony  alao  "alialT  Iw  redii.e.1  to  writing")  ; 
941  (Jiiatii-e  of  the  peace  exiiniining  witiiiM  for 
iMbiaiire  of  crime  "ahall  reduce  »aiil  .tatenic-nU 
to  writing");  I  1028  (teatiniooy  at  coMiier'a  in- 
nueat  "  ahall  lie  reduced  to  writing  ")  ;  I  |04b 
(ao  alao  at  Are  imineat)  ;  Clak  Rev.  8t.  1898 
I  4B23  (tlireateneil  injury  ;  ningi.trate  "  nmy 
take  their  de|aaiiliuna  in  uritiiig"  of  conii.lain- 
ant  and  hia  wiliie««,) ;  |  45..;8  |..n  the  bciring, 
the  evidence,  on  demand  of  (be  M-raoii  ,„ni- 
Dlaim-d  of,  imiat  be  reduced  to  writing") - 
I  4670  (preliminaty  pxainination  ;  like  Cal  P. 
C  I  8«9.  nmiltiiig  "or  the  defendant  or  bia 
coiin«-|  ) ;  I  1229  (coroner  "  may  rciniire  the 
teatiniony  to  be  written  ") ;  |  3793  (leatimony 
»t  willprobate  "ahall  lie  reduced  to  writ- 
ing )  ;  p  Huta.  1894.  {  4716  (ju.tice  at 
impieat  "ahall  take  the  aii)»tance  ol  the  teati- 

?ia7i,Z'i  •*"»;"".'■>  *'ili"R");  ra.  dale 
1887,  1 .1968  (committing  magiatratc  may  re.'. ice 
teatiimiiiy  to  writing  if  Ih-  "de..mait  prmar")- 
f  3942  (i-orouer  "ahall"  re,|iice  testimony  to 
wilting) ;  r.  Fa.  loile  1891,  c.  15.',.  |  4  (teati- 
liioiiy  before  coroner  "  ahall  lie  reduced  to  writ- 
ing ami  anhacribwl);  c.  156,  f  14  (testimony 
la-fore  committing  jiiatice  ahall  1»,  "  when  the 
"latice  deeina  it  proia-r  or  the  accii«e,l  xbull  ileaire 
It  )  ;  »foaA.  C.  k  Stata.  I8I.7,  |  6105  ("all  the 
teatiniony  adduced  in  au|>|>ort  of  the  will  [at 
piolaitej  ahall  be  reduced  to  writing,  nigned  by 
the  witneaaea,  and  certified  by  the  judge  of  the 
court'  :  BO  alao  f  6117):  {  mn  (threatened 
offence;  magiatrate  ahall  reduce  teatimony  to 
writing) ;  {  6699  (preliminary  exaraimition ;  tea- 
timony "ahall  lie  re.luced  to  writing  by  the 
magiatrate,  or  under  hia  direction,  when  he  ahall 
think  It  neceaaary  ") ;  {  6708  (witne»8  before 
magistrate,  recogniiing  for  appearance  ;  miicia- 
tnte  "shall  immediately  take  the  deposition  of 
«uch  witneaa'-);  J  632  (teatimony  before  coroner 

shall  b«  reduced  to  writing"  "in  all  cases 
where  murder  or  manslaughter  ia  aui.iiosed  to 
have  laM-n  committed");  fKiJr.  Stats.  I8II8 
I  4790  (teatimony  before  committing  mngi^tlllte 

shall  be  reduced  to  writing") ;  |  4818  (thi.-at- 
eued  oifence;    mogutnte  aliaU   "reduce  such 
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be  taken  down,  it  i«  ako  trua  that  the  original  English  etatntea  unikr  wliirli 
the  rule  grew  up  did  ni»t  require  the  whole  to  bu  taken.  (2)  As  to  tliu  «  c 
ond  requirenDtat,  it  is  clunr  tliat  there  is  no  general  principle  in  the  law  ..( 
evidence  wliii-h  ninkfs  an  offioial  re|>ort  a  prufurrtid  testimony  to  the  fu'  u 
reported  (na/.-.  §  l.'KB).  ()n  the  contmry,  the  olMcial  duty  leading  t.i  ll,. 
T>3\H>Tt  is  mort'ly  that  which  sutUces  to  make  the  report  admiwible  at  ii!l. 
uudur  nn  exception  to  the  Hearsay  rule  (po$t,  |  1632j,  inntead  of  c«lliiij,r  th" 
reiKirtur  to  tlie  Rtuiid ;  the  fact  of  nn  ofHcial  duty  baruly  suHices  to  hili.i,. 
admissibility,  and  cannot  Iw  thouglit  in  itself  and  in  general  to  go  lu  fur  .i 
to  create  a  preference.  While  it  mny  be  conceded,  then,  thot  the  pruferen  ,. 
for  tlio  mngintrate's  report  is  in  the  specific  insUnce  a  satisfactory  rule,  thw 
result  is  to  bo  re^^arded  as  an  exceptional  and  unusual  stop,  Uken  solely  I .  - 
cause  of  the  otticial  duty  requiring  the  rept)rt ;  and  therefore  it  is  at  le.i>t 
necessary  that  such  an  olficial  duty  should  be  expressly  imposed  by  law.  A 
report  made  merely  by  custom,  or  casually,  and  not  under  such  a  stotutury 
duty,  is  not  to  be  accorded  such  a  preference.  The  ternu  of  the  statute:^  in 
the  various  jurisdictions  have  therefore  to  be  kept  in  mind. 

This  rule  of  preference,  then,  though  not  conceived  of  in  England  until 
the  second  century  following  the  enactment  of  the  tirst  statute  re<lllirill^' 
tlie  magistrate's  report  in  writing,*  has  long  been  there  established."  In  thu 
United  States,  it  seems  to  be  generally  accepted  (with  variances)  wher. mt 
a  statute  makes  it  the  magistrate's  duty  to  report  the  statement  in  writing'.* 

Whether  the  report  is  eoneluthe,  i  e.  may  be  shown  to  be  erroneous"  or 
incomplete,  is  a  question  dealt  with  elsewhere  {post,  §  1349). 

§  1327.  aaaia:  Maflatrate'a  lUport  not  required  If  loat  or  not  takea 
The  notion  of  conditionally  preferred  testimony  (ante,  §  1286)  is  that  it 
must  be  used  before  any  other,  if  it  can  be.    Hence,  if  the  preferred  t.  ^ti. 

eompUiiit  to  writing")  ;  |  4879  (tMtfmonr  be- 
fora  coroner  "thall  be  raducnl  to  writing,  "  in 
all  cuea  wlier*  murder  or  ni*naUught<-r  in  aiip- 
poaed  to  have  be.n  L-oiimiitted  ") ;  It'go.  Kev. 
Bt.  1887,  I  188'J  (teatinwnr  befon  ooroner 
"ahtll  be  mluced  to  writing    ). 

*  The  diM'triiif  firat  appeati  about  1720,  in 
the  tinie  of  B.  ».  Keaiion  and  Ciilhert'a  trmtine, 
quoteit  Mupra;  Mon  that  time  thf  niaKiatrate 
came  on  the  atand  and  ti-atiHrd  orally,  iiaually 
referring  to  lita  notea  of  the  examination  ;  for 
azamiile:  1«7».  Oreen'a  Trial,  7  How.  St.  Tr. 
1S9,  192,  194  (the  officer  taking  the  examination 
textities  to  the  utteranroa  without  rewlliig  the 
•xaniiuntion) ;  1682,  Coiiinganurk'a  Triid,  9  id. 
1,  23  (aanie ;  thougli  the  written  examinationa 
were  in  Court). 

•  See  the  caaea  cited  in  the  enauinc  ar-vtiona. 
«  1792.    Benedict  v.    Nichols,    1    R.iot  434 

(defendants  examination  on  oath  touuliing  pna- 
■eaaion  of  decoaaed'a  efre<'ta  ;  being  "ufficially 
taken,"  it  waa  "  not  to  be  proved  bv  parol  teati. 
mony");  1896,  U^xuHt  r.  State,  97  Oa.  42«, 
24  8.  E.  lt)5  (maKiAtrate'a  report  of  aecuaed'a 
teatimony,  preferreil  to  oral  evidence)  ;  1874, 
Wright  V.  State,  60  Misa.  332  (written  examina- 


tion by  juatiee  mnat  be  uaeil)  ;  1835,  Pv^ 
Wliite,  14  Wend.  Ill,  123  (aUtenient> 
amination  not  orally  provable,  unleaa  the  < 
nation  waa  never  reduced  to  writlni;! : 
People  «t.  Moote,  15  id.  419,  421.  »wiA  ■ 
aition  niuat  be  pnaluced,  if  taken)  ; 
Alfred  V.  Anthony,  2Swan  581,  590(iim;;is 
writing  preferred);  1902.  Urinuinger  i: 
—  Tex.  I'r.,  —69  8.  W.  583  (confe»»ii.ii  i, 
to  writing  hy  the  clerk  of  the  gniii.l  j 
writing  not  required  to  tie  put  in).  .Sii'  i 
caaea  in  the  euHuing  aectiona,  where  tin-  <l< 
ia  aaaunied  to  exiat ;  and  alao  the  ciiaes  n'i| 
the  written  examination  to  he  pro<luri'<l  m 
ing  an  inconaiatent  atiitemeiit  to  ini/ffi 
ttCdUfiTi  tentimimy  (iinte,  ||  1262,  I2t>:ti. 

It  haa  lieen  aometiniea  iiii|>r<>|ierly  |it< 
vhrrt  no  itnliitorif  duty  ex  lata :  1M7H,  Si 

Hranham,  13  S.  C.   S89,  396  (de|aiHiti 

cuaed,  taken  without  atatutory  authmiiv  : 
ing  niuat  be  produce<l  aa  preferreil  ti'-t 
"where  there  waa  no  olwtacle").     Bui  ►■ 
caje  explained  poll,  |  1328. 

The  magiatrate,  if  it  ia  Ida  duty,  ii  /»' 
to  hare  made  •  written  report :  piiit,  J  l.j:: 
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mouy  b  UDAviilable,  either  bwauM  it  ii  lost  or  otiwrwiw*  iuacceMJble  or 
l-tauM  It  Mvn  existwl.  the  re^uiraiueut  of  it*  um  ctiases.  The  iiiauistraUi'e 
r.|Hirl,  then.  U  hot  nxiuired,  and  any  other  teatiiuuny  to  what  won  auiU  way 
U-  u*ed,  il  the  luugi^tiato-  report  ia  lu«t  or  otherwise  inoccea«blu.«  or  if  it 
V.M  irnntthtly  ttticeu  ao  aa  to  b«  inadiuiaaible »  or  if  it  W4a  never  Uken  in 
w.itiMg  at  all*  But  the  partj  wishing  to  use  such  other  teatimony  muut 
Jinu)  that  the  preferntd  teatitnouy  u  unavailable ;  for.  if  a  law  iuiiKiHed  % 
.lilt)-  for  the  niagwtrate  to  report  in  writing,  it  is  properly  usauuied  that  il.. 
m.iiiisirale  pcrforuiwl  his  duty  and  that  such  a  report  exisU.* 

§  Vizi.    •»• :  Wrt««,  ■««iiiatioa  •a.bto  .a  af...raa«««  or  aa  Wnt.,  , 
CoofaasiMi.     If  the  ujagistmto's  written  rt'iiort  ia  inadmissible  us    .1. 1,   1,  - 

tau.so  not  taken  ^.«ularly  under  the  statute,  it  luay  still  beenipl,- ,'tl,L. 

.i>|KH  U.  (1)  It  way  bo  referred  to  by  the  uiagistrato  as  rrfruh<...j  A ,., , ,,  at 
miiiory  or  us  a  record  of  his  past  rucoUection  {anU,  J  737.  761 , 

172a.  Pmtl,  C.  J.,  i..  L,rr;  Trial,  16  IIow.  81.  Tr.  314 :  "  Your  ol.jecti,  ,,  .yr. 

If  il..y  wera  goni|;  t.)  raait  a confMsion  an  •ridenee  which  was  iii>ith«r  „„    ,  ',• 

.i^'iiirJ  by  hmi.     But  if  then  it  no  axainiuation  r»au<»d  luto  writina  »., ;  ^,^.,^,1  i     ti,,, 
parly.  Ih«  coi,.k^«.„c  of  that  is  tliat  Uia  wItneM  i.  at  liberty  to  ,iv.  an  act  *  ,t  -  ^.lat 
»  ..  -aid.  and  he  may  look  to  his  note,  to  refresh  his  memory.  ...  You  sav  th.™  i,  ,.0 
I.rrced..i.t  for  it ;  for  Gml'.  H«ke,  recollect  yourwif ;  It  i.  every  day  done  at  the  Old  !i..il- 
.1  u  |*r«,u  coufesMth  and  it  be  not  ia  writing,  they  do  prore  his  confession  riVa  rt  .    ". 

{!')  It  may  have  been  orall,/  acknowkilgtil  by  the  aeeuted  to  be  correct  after 
It  was  read  over  to  him,  and  may  thua  be  receivable,  not  as  the  magistrate's 
niK.rt  of  the  accused's  statement,  but  .la  the  aUtement  itself  in  writing ;  an 

dirrctory  ;  ind  if  the  Ju«ti.«  iihnuM  not  do  liii 
duty  in  the  olwyiug  it,  Ihiit  ihtll  not  b«  of  ao 
niii.  h  iir»ju.li(«  to  tlie  State  tliat  tli«  rvidrnce 
ahull  he  luat  by  it");  188J,  8tat«  p.  Psrii.b, 
Buabee  L.  239  (oral  prideiive  «llow«l,  »|i«rv  tb* 
examination  wu  not  mluinl  to  writing). 

«  1779,  Jneob«'  faw,  1  LpR.h  Cr.  1...  M  «|., 
UJ  (aa  alao  in  Hinxi.au'a  Cune  awl  Kiiilier'a 
Caw,  cited  in  aiiotr) ;  1830,  B.  v.  Holliiiinlu'iid, 
*  ('.  k  P.  242  :  Philli|»  ».  Winibnm.  ih.  273  • 
1837,  R.  p.  Corrufy,  «  id.  867  (it  i«  lira- 
aunml  that  all  wa»  Uken) ;  1848,  R.  v.  Martin 
«  State  Tr.  k.  b.  926,  888 ;  1862,  R.  r.  M«- 
(iovmi.  In-.,  B  Cox  Cr.  606,  Tarr«n«,  J.  (with 
heaitiition) ;  I89».  Overtooni  ».  R.  Co.,  181  III. 
823,  64  N.  E,  898  (a  coroner,  rwniirwl  bv  law  to 
take  ill  writing)  ;  1874,  Wright  p.  State,  60 
MiM.  332,  335. 

»  Aeronl:  1819,  R.  v.  Telicote,  2  SUrk.  483 
(notii'iiiK  it"  availability  ax  n  nieniomnilum  for 
the.lrrk);  1826,  Dewhmnt'a  Ciise,  1  Lew.  Cr. 
C.  46  (the  accused  neither  HignioK  nor  Hdinittins 
the  truth  of  the  writing,  oral  eviilence  of  the 
locuted's  oral  atatenient  w«»  given  by  the  ileik, 
uaing  the  writing  to  refreali  his  nie'niory  j  two 
other  case*  noted,  nnvrii);  1831,  R.  v.  Idll, 
6  C.  *  P.  162  (the  clerk  reading  in  the  third 
jneraon) ;  1883,  H.  v.  Presley,  6  id.  183  j  R.  e. 
Tarrant,  ib.  188 ;  1861,  B.  t>.  Wataon,  S  C.  *  K. 


>  R.  f.  Reaaon,  qnoleit  ante,  |  I3it;  and 
till'  <  itationa  in  the  next  aei-tion  ;  and  the  follow. 
ill/  .!*•«:  1898,  B.  ».  Troop,  30  N.  .*•.  339 
(»iiiiiM<'  cotitnulii'tory  teatimony  at  the  prelimi- 
iiiiry  hfariiig,  allowed  to  be  proved  by  one  pres- 
ent, tlie  niHgiiitrnte'a  report  being  [oat ;  giiod 
«|iiiiu)ii  by  Henry,  J.  ;  twojndgea  thought  that 
it.  i..M  wita  imiiHterial) ;  1901,  Marx  r.  Hart, 
lii'i  .\lu.  603,  66  8.  W.  260  (aUtemenU  of  the 
uiMoiii'iit,  at  the  time  of  taking  hi.i  dr|NMition, 
ailiiiiii>.<l,  the  dejioaitiou  Wing  loat). 

"  1791,  UinbeaCane,  2  Leach  Cr.  L.  3.1  e.1. 
fll  (ijiioted  in  the  next  aetaion) ;  1829,  R.  v. 
lliVMtin,  M.  A  M.  403  !  1838,  U.  ».  Wilkii.aon, 
»!•.  4  P.  662  (other  evidence  of  a  defcndanfa 
atiitrniciit  ailmitted.  where  »  magiatrate  had 
ninilv  returned  a  iu)Mei|uent  nieiiiurandum 
iicitiM«  that  the  defendant  had  »«id  nothing) ; 
is  11,  Irana  r.  Wbee<lon,  2  Moo.  k  Rob.  486. 

•  1722,  Layer'a  Trial,  16  Ho»-.  .St.  Tr.  214 
(■|ii"ti'i|  ill  the  next  aection) ;  I8:l.'>,  Peoiile  v. 
JUiiiH,  14  Wend.  Ill,  123;  1794,  State  v. 
In>iii,  1  Hayw.  112  ("There  ia  certainly  an 
iiii|  ropriety  in  aaying  that  evidence  may  lie 
rr.-.  IV.  (1  of  a  ronfeaaion  ni»ile  before  a  private 
III  111  iiiiil  that  the  aaine  confeaaion  made  before  a 
j'wii.e  shall  not  [be]  be<-aai(e  he  bath  omitted  to 
|..ri.piiii  hia  duty.  Thia  wonid  put  it  in  the 
|"i«.i  (if  a  justice  to  make  the  confeasion  evi- 
iliiHc  (ir  not,  at  hin  elirtiou,  and  is  a  |iower  the 
law  never  meant  to  give  him.     The  Act  ia  only 
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oral  acknowledgment  and  adoption  of  its  terms  being  the  same  in  effect  as  a 
sij-ning  of  It  In  such  a  case,  if  the  writing  is  produced,  it  is  not  as  the  pre- 
ferred magistrate's  report,  but  as  tlie  confession  itself  made  in  writing : 

»  n2l:i?^rJ'  'a  .'''""''•  ^T  ■  ^"^^  ^'-  ^-  ^  •*••  «-»•  *^  (»"  "ami-mlion  l...f,„e 
•  n,ag..tr.t«  reduced  to  writing,  but  not  .igaed  by  magUtr.te  or  rccumnl.  but  orally  , , 
knowledge.!  by  the  latter  to  be  true  wh«n  read  over  to  him  by  the  clerk):  "  The  h  tern 
o   the  I^^.,  ature  n.  paM.ng  the  .tatute  U  clear  and  obviou..    lU  only  object  ia  to  ena  , 
JuM.ce,  of  the  Pe^-e  to  take  such  iufornmtion  and  to  transmit  what  pie.  bTfon.   'e 
co.nnuU.ng  mag.straU,  to  the  Court  of  Oyer  and  Terminer  or  Gaol  Delivery,  to  en  J.  e  Z 
judge  and  jury  l^fore  whom  the  pri«.„eri.  tried  to  «,^  ^Uethet  the  offence  in  l.aiial, 
and  whether  the  witnesnes  are  consintent  or  contra.lictory  iu  the  evidence  they  oive 
There  w  not  a  single  expresMon  in  either  of  the  statutes  from  which  it  is  to  be  cllvc,  ,1 
Sori  ilr^T""'  *■""  '^■'^'^  *"  ^'"^"'  "•«■*')' "evidence  against  the  priso.  ■ 
f ,  h   .r^.         r  '"""".•V"  "'/■•»<=«««  ever  giv.n  in  evidence  as  a  matter  so  r.„,.ir.  1 
by  the  sUtute.   but  contaumig  a  detail  of  circumstance,  taken  under  the  s,.lem,>itj  o 
public  examination  for  a  different  purpose,  it  i.  more  authentic  on  account  of  the  .Mil  ■ 
^niannerin  which  It  IS  taken.  .  .  .  The  examinations  which  they  directed  to  be  t^k- 
became  evidence,  where  they  contained  confession.,  by  operation  of  law,  leaving  all  o  I" 
oonfeMion.,  good  or  b«l,  a.  tliey  were  before  thow  statui^  were  made.  .  .  .  The  ev    i 
nation,  or  paper  writing,  .  .  .  wa.  under  the  circumstances  of  the  ca«,  well  received.''  " 

If,  then,  this  written  confession  is  desired  to  be  proved,  the  writing  must  be 
produced  or  accounted  for  (ante,  §  123Q).  Nevertheless,  it  would  seem  that 
the  oral  statement  of  the  accused  and  his  subsequent  adoption  of  the  written 
report  are  m  fact  two  distinct  statements,  and  therefore  if  it  wer«  desin-d  t.. 
prove  the  first  and  oral  one,  it  would  not  be  necessary  to  produce  the  sec.md 
and  written  one.* 

.  ^.'  should  be  noted,  however,  that  so  far  as  the  accused's  statement  as  s.u  1, 
IS  inadmissible  by  the  rules  applicable  to  confessions  before  a  niaKistr.ae 
iante,  §§  842-852).  then  both  the  official  report  and  the  oral  acknowtt 
meiit  of  It  are  alike  inadmissible.  ° 

§  1329.  (i)  >C.sl.tr.t.'.  or  Coroner'.  Report  of  Wltn.«'  Te.tlaony  .S„ 
far  as  the  law  imposes  on  a  committing  magistrate  or  a  coroner  the  duty  of 
making  a  written  report  of  the  testimony  delivered  before  him.  the  priaciple 
just  examined  ^ante.  §  1326)  makes  this  official  report  a  preferred  testimo  y 
to  be  used  in  preference  to  any  other : 

1742.  Anne^ey:  Trial  17  How.  St.  Tr.  1121 ;  a  deposition  before  the  oon,ner  wa,   ■ 
1  may  «iy  anything  more  from  my  memory.  I  will  do  it;  "  Counsel:  "  Then  we  will  go  uno 

SwSii  Uof'd  ^-'""/'"■'*' W-""-  "When  an  officer  ha.  taken  Jn^Zl 
in  writing,  it  is  of  dangerous  consequence  io  admit  parole  evidence  to  be  Riven  of  the 
«une  things;"  Counul:  ••  We  do  not  insist  upon  it."  «  «  oe  given  of  ti.e 

1889,  Abinger,  L.  C.  B.,  in  Leach  y.  Simp«m,  7  Dowl.  Pr.  613, 615  :  "  When  testimouy 


*  Aeetml:  1794,  B.  t>.  Thnmss,  3  Leach  Cr. 
L.  3U  eil.  727  (after  a  firat  nwliug,  the  accused 
ackiiotrliiilged  iu  corm'tneiw ;  u|)on  a  later 
readinK,  he  denied  it;  sdmittetl);  1827-8,  Fo«. 
terslssesnd  Hint's  Case,  1  Lew.  48  (s  con- 
fession read  over,  the  accused  not  aiKniiig  nor 
asked  to  eigo ;  excluded,  because  "  there  was 
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nothing  to  show  that  she  admitted  it  tu  l« 
true    ). 

..»  S??"^.'  ""•  S****  «■■  Branhani,  1.1  .S.  C. 
S8B,  387  (though  the  magistrate  lia»  no  .liiiv  |„ 
exoniine  and  report  in  writhig,  vet  if  hi-  .Im,- 
snd  the  accused  signs,  the  writing  muot  l« 
produced).  " 
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hai  been  reduced  to  writing  by  •  pe«on  of  competent  .uthority,  the  writing  i,  in  the  first 
1875,  fi««,  J    in  yf.  y  7;aylor,  13  Cox  Cr.  77:  "  Being  before  tl.e  magistrate.,  and  ti.e 

;:rtrit'"rf.:s:'onX?'^"""'  ^  '-"""^  •^"•''-- '-'  '-^^'-^  •'-?^  ^  p-t  r:f  iz 

JJ'^^fS!i'TK^**"  ''""?*''"•  '^''^  "•'  ^"^^'''S  °'>«'  ^"  not  recognized 
\fiT  .  ;  «^.  "T  '*"''  *'"'  '*  •"«  *^"  unquestioned  in  Eijland." 
In  the  United  States  also  ,t  is  accepted,  with  only  an  occasional  contrary 
ruling;  for  there  is  no  reason  to  discriminate  between  an  accused's  statement 
and  a  witness  testimony,  except  so  far  as  the  statute  may  in  the  latter  case 
lu.t  impose  the  duty  of  reporting  it  in  writing* 

The  same  qualitications  here  apply  that  have  been  noted  for  the  case  of 
an  accuseds  statement  in  the  preceding  sections.  The  preference  being  only 
coiKlitional  upon  the  availability  of  the  magistrate's  report,  any  qualified 
wtness  ,s  receivable  ,f  the  official  written  report  is  lost  or  otherwise  inac 
cusMble.*  or  If  It  18  inadmissible  because  irregularly  taken.*  or  if  it  was  never 


•  1«79,  Walteman'sTrial,  7How.  St.  Tr.  891, 
o.;i  (Oates'  examinatioD  Mute  the  Council, 
imivd  orally  by  one  of  the  Coiuicillon) ;  1679, 
Knox's  Trial,  ih.  783,  789  (juslicea examination 
jircpveil  orally  liy  the  Jiiativt-). 

»  178»,  Warp-n  HaatingH'  Trial,  Loi-ds"  Jour- 
niil,  May  27  (Niincoinar'a  exaniinalion  bavins 
hfti  taken  down  in  writing;,  an  oral  reiiort  of  it 
wfls  exclu.leii) ;  1839,  R.  r.  Tavlor.  8  C.  *  P 
728;  1839,  I^arh  v.  Simpson,  6  M.  A  W.  .309 
7  Dowl.  Pr  S13  (applieii  to  civil  an<l  criminal 
casfs  equally)  ;  1877,  R.  r.  Dillon,  14  Cox  Or 
4  (in  nifonnation  in  writing  before  a  magistrate, 
the  flmrge  itwif  bt-ing  made  orally  ;  the  written 
information  rennired), 

..  !  JS  the  following,  add  the  cases,  cited  anU, 
K  1262,  1263,  reqniring  a  deposition  to  be  pro- 
limml  for  contradicting  a  witness,  and  the  cases 
mtlie  nrxt  notes  infra:  Ark.:  1839,  Dunn  ». 
Stat^  2  Ark.  229,  248  (defendant's  alfiilavit  be- 
fore  coroner,  and  coroner's  testimony  on  the 
suml  m  to  the  examination  before  him,  exclmled, 
the  written  report  of  the  examination  being 
.vailahle);  1855,  Atkins  ».  State,  16  id.  568, 
588  (witness  nrior  inconsistent  testimony  before 
maKistrate;  deiiositioii  must  be  prmlucinl  if 
svailaWc):  1876,  Talbot  v.  Wilkins,  31  id.  411 
421  (testimony  before  bankruptcy-commission' 
ers;  wntten  deposition  "the  only  admissible 
evi,l.Mi(e  ) ;  1878,  Shackelford  r.  'State,  33  id. 
61'.'.  542  (decease.!  witness  before  examining 
magistrate,  the  law  requiring  only  a  reduction 
01  tlM'  suliHtance  in  general  to  writing  ;  oral  evi- 

Sl'sVs" w 'Ur ? i*f  ^"' .I-  ?'«'"• .'''' '•'•  '"• 

»».  in  a.  w.  3,7  (defendants  inconsistent  tes- 

/'.T^^L'"^'"""?  "^""'"'"  "("ft  re.iuir.>.l) ; 
l«l.:  1866,  frople  v.  Robles,  29  Oal.  421,  «»V 
We  (maKist rate's  report  not  required)  ;  1872, 
Hol.l,,  V.  Duff,  43  id.  485,  490,  KmbU  (written 
refoni  ii.reswry  ;  here  it  showe.!  that  there  had 
Iwn  nothing  to  record)  i  1872,  Peoples.  Devine, 
"  11.  452,  468  (contradiction  in  deposition : 
showing  the  deposition  not  require.!)  ;   1876, 
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People  V.  Curtis,  60  id.  95  (under  P.  C.  |  869 
till-  magistrate's  r.|Kirt  is  not  preferred) ;  f/«  ■ 
187.^ClCe^.  r.  .Stete,  64  Oa.  158,  158(i„ngistiate'8 
exaniiiiati..n,  if  taken,  prefenvd  to  oral  reiiort 
and  must  1«  acounteil  for);  1882,  Willis,!,,  r. 
State,  69  id.  11,  30  (whether  the  msgisirale's 
re|K)rl  of  te8t,mony  is  preferred  to  any  other,  left 
i„nlec,d.-d)  ;  1900,  Ha,ne.s  p.  Stnte,  109  i.l.  526 
r?.  Ji'  "'  (magistrate's  re|«rt,  not  preferred)': 
III.:  1899,  Overtoom  r.  B.  Co.,  181  111.  323,  64 
N.  E.  898  (coroner's  re|iort  of  inquest-testimony, 
riX^'T..  '"  V^^y'" stenographer s retH,rt) ;  /nd.  ■ 
1878,  Woods  V.  SUte,  63  Ind.  363,  i57  (oral 
test,UK)i,y  excluded,  where  the  exan,ittation  had 
been  reiluced  to  writing,  in  aecoriiance  with  the 
law  ;  unless  the  writing  is  unavailable) ;  JfirA.  ; 
1868,  Lightfoot  r.  Pople,  16  Mich.  507,  613 
itl'l  'n  "" ,"  ['"■""nptively  the  best  evidence"  ) ; 
1889,  1  eople  V.  Hinchnian,  76  id.  687,  689,  42 
N.  w.  1006  (preliminarj- examination  ;  report  is 
the     only  admissible  evid.nce,"  when  •' present 

V"  1?^"^  ">'•  ^'-  •^-  •■  '*-*•  ^^'»'''  "■  Zellere,7  N.  J. 
L.  280,  236  (coroner  being  obliged  to  take  the 
testimony  in  writing,  other  evi.ience  of  it  was 
rejecte.1) ;  ,S.  C. :  1888,  State  v.  Jones,  29  8  C 
201,  287,  7  8.  E.  296  (coroner's  report  of  testi- 
mony, tenned  the  "  best  evidence  "  ;  Branharo 
case  ante.  {  1,328,  app,t,ve.l) ;  Tenn. :  1878, 
Wade  r.  State,  7  Baxt.  80,  81,  sonWe  (any  one 
may  rei»rt  the  testimony,  even  if  the  magistrate 
has  taken  it  in  writing) ;  1878,  Titus  v.  State, 
Ih.  132,  137  (magistrate's  writing  is  the  "l*st 
•viilenre  of  what  she  did  say  "). 

*  1722,  R.  ».  Reason,  16  How.  St.  Tr.  31,  36 
(magistrate's  report  required,  "unless  you  show 
you  are  disabled  to  do  it  by  some  acciilent  or 
other  ;  "  unless  the  exsminstion  lie  lost ") ; 
1844,  Pearce  v.  Van,  2  8m.  *  M.  64,  68  (lost 
reimrt  of  exannnstion  by  magistrate  ;  magistrate 
al  owed  to  testify  to  the  witness'  testimony  it- 
self!  but  the  Court  assumed  this  to  be  equiva- 
lent to  the  contents  of  the  psper). 

•  1881,  Roberto  ».  SUte,  68  Ala.  616,  635 
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taken  in  \mting  at  all;*  and  it  is  aasumed,  until  the  contraiy  is  shown. 
that  the  magistrate  has  done  his  duty  by  making  a  written  report' 

Whether  the  report  may  be  shown  to  be  erroneous  or  incomplete  is  another 
question  {post,  §  1349). 

§  1330  (e)  Report  of  Testimony  at  a  Fanner  THat  (1)  There  has  never 
been,  in  the  practice  of  the  common  law,  any  person  required  or  even  auiiiur- 
ized  by  law  to  take  in  writing  the  testimony  of  the  witnesses.  Hence,  the  rule 
from  the  beginning  has  always  been  that  no  preferred  witness  is  recogni/t,], 
in  proving  testimony  given  at  a  former  trial ;  in  other  words,  any  ono  wlio 
heard  it  may  testify  from  recollection,  with  or  without  the  aid  (ante,  §§  7J7. 
7C1)  of  written  notes: 

1810,  MamJieUI,  C.  J.,  in  Donciultr  y.  Dag,  3  Taunt.  262 :  "  What  a  witness  has  sworn 
.  .  .  may  be  given  in  evidence  either  from  the  judge's  notes,  or  from  notes  that  Imve 
been  taken  by  any  other  person  who  will  swear  to  their  accuracy  ;  or  the  former  evid.  ncc 
may  be  proved  by  any  person  who  will  swear  from  his  memory  to  its  having  been 
given."* 

(2)  The  report  of  a  itenographer  is  no  doubt  more  trustworthy  in  the  nrdi- 
nary  case  than  mere  recollection ;  but  regard  being  had  to  the  serious  Ijimlen 
of  searching  for  a  preferred  source  of  evidence  and  of  showing  it  to  hy  un- 
available (ante,  §  1286),  the  advantage  to  be  gained  by  requiring  a  steno- 
graphic report  to  be  used  if  available  does  not  seem  worth  the  inconvenience ; 
and  such  an  innovation  is  properly  discouraged  by  the  Courts : 

1891,  Mcher,  J.,  in  Brice  v.  AfUler,  33  S.  C.  537,  649,  15  8.  E.  272:  "  While  it  m.iy  be 
true  that  what  a  witness  writes  down  himself,  or  what  is  contained  in  some  pajier  writt.n 
by  another  and  signed  by  himself,  may  be  the  best  evidence  of  what  the  witness  lix<  m.l 
on  a  former  occasion,  it  does  not  follow  that  where  a  third  person,  be  he  steuograiilicr  or 
not,  takes  down  in  writing  what  a  witness  said,  this  writing  is  the  best  evidence,  in  -uch 
a  sense  as  to  exclude  any  other.  Stenographers  are  no  more  infallible  than  any  other 
human  beings,  and  while  as  a  rule  they  may  be  accurate,  intelligent,  and  honest,  tiiev  are 
not  always  so  ;  and  therefore  it  will  not  do  to  lay  down  as  a  rule  that  the  stenojjr.-iifier'j 
notes  when  translated  by  him  are  the  best  evidence  of  what  a  witness  has  said,  in  such  a 
sense  as  to  exclude  the  testimony  of  an  intelligent  bystander  who  has  heard  and  p.iiil  par- 
ticnUr  attention  to  the  testimony  of  the  witness."  ' 


(reduced  to  writinj^,  but  not  signed ;  any  one 
who  heard,  admiasible) ;  1880,  Brown  v.  State, 
71  Ind.  470,  475  (the  testimony  being  taken 
invgularly  in  writiog,  oral  rrnort  was  admitted) ; 
1840,  People  v.  White,  24  Weud.  520,  533  (the 
witness'  atateTnent  before  the  coroner  may  he 
proved  orally  to  contradict  him,  where  the  cor- 
oner's writinz  was  inadmissible) ;  1874,  Alston 
•.  State,  41  Tex.  40  (irregularly  taken  ;  oral  re- 
port admissible). 

•  1877,  Nelson  ».  State,  32  Ark.  192,  196 
(perjury  before  a  coroner  ;  the  testimony  not 
being  retluceii  to  writing,  oral  evidence  allowed) ; 
1882,  Robinson  e.  State,  68  Oa.  893  ;  1872, 
Wade  V.  State,  7  Baxt.  80,  81. 

»  1779,  B.  V.  Fearshire,  1  r,each  Cr.  L.,  3d 
ed.,  S40  ;  and  cases  cited  ffn(«,  1 1S27.  Contra; 
1875,  People  v.  Curtis,  50  Cal.  95,  temble. 

>  Airord:  1685,  Femley's  Trial,  11  How.  St. 
Tr.  381,  434 ;  Qa.  Coda  1895,  |  5186,  Cr.  C. 
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(  1001  (provable  by  "anv  one  who  hoan'.  it"); 
1870,  R.ith  r.  Smith,  54  hi.  431  ;  1871.  iliil'h- 
ings  r.  Corgan,  59  id.  70  (by  a  juror,  ailiiiittcll; 
Oh.  Rev.  .St.  1898,  {  52420  ;  1850,  K.ii.liiik  ». 
State,  10  Humph.  479,  488. 

Whether  in  nuUieioia  prontmUnn  tli"  firmer 
testimony  can  be  proved  only  by  tlic  witiipss 
himself  involves  another  qnestinn  (pnai,  §  1116). 

»  Aeeord:  1895,  Sanders  ».  State,  lo:,  Al,i.4, 
16  So.  935,  serMe;  1893,  Maxwell  r.  II.  Co., 
1  Marv.  199,  Del.  Snpcr.,  40  Atl.  915  (r.  |Kirt  of 
testimony  taken  before  grand  juryrann  :  ii.jiirT- 
man  may  testify  to  testimony  tlierc  frivcn  vet 
not  found  in  the  report);  1894,  fieniiin  N. 
Bank  t.  Leonard,  40  Nebr.  876,  684,  .')!•  N".  \V. 
107  ;  1891,  Brice  ».  Miller,  35  S.  C.  .^:!7.  .149, 
16  S.  E.  272  (quoted  mipro) ;  1898,  Ciirntt  r. 
Weinberg,  54  id.  127,  31  S.  E.  S41  (stonogni- 

fher's  report  not  preferred  to  eonnsfl's  imtes); 
897,  Kellogg  V.  Scheuerman,  18  Wa^ili.  2»3,:i 
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That  the  terugrapher  is  an  ojleial  one  does  not  make  the  case  any  stronoer 
so  far  as  concerns  the  probable  accuracy  of  the  report  j  nor  does  it  bring  the 
0886  within  the  pnnciple  of  the  preceding  sections,  for  the  stenographer  does 
not  act  as  an  independent  officer  of  the  Court,  but  only  under  the  orders  of 
the  judge  or  the  State's  counsel ;  in  most  jurisdictions  the  official  duty  of  the 
steriographer  has  not  even  sufficed  to  admit  the  reports  as  an  exception  to  the 
Hearsay  rule  (port.  §  1669),  and  there  seems  little  judicial  disposition  to 
require  such  reports  to  be  produced  as  preferred  testimony.' —  Whether  for- 
mer testimony  may  be  proved  at  all  by  a  judge's  notes  or  by  any  other  hear- 
say  reports  is  another  question  (poH,  §§  1666-1669). 

§  1331.  (d)  Deposition  taken  d.  b«>e  ewe ;  Affldavit    A  deposition,  in  the 
narrow  sense  of  the  word,  t.  e.  testimony  given  extrajudicially  before  a  spe- 
cially authorized  officer  for  the  purpose  of  subsequent  use  at  a  trial  stands 
upon  a  footing  entirely  different  from  that  of  the  preceding  sorts  of  testimony 
Iq  a  deposition,  the  testimony  it  the  writing  taken  down  by  the  officer  and 
signed  by  the  deponent.    The  officer's  writing  is  not  his  report  of  the  wit- 
ness' oral  deposition ;  there  is  only  one  testimonial  utterance,  —  the  writing 
It  IS  on  Its  face  singular  that  this  difference  of  theory  should  be  so  solidly 
estabUshed  between  a  deposition  in  the  narrow  sense  and  the  testimony  be- 
fore a  committing  magistrate,  because  in  both  cases  the  writing  is  commonly 
required  to  be  signed  by  the  witness.     But  the  explanation  seems  to  lie  in 
the  history  of  the  two  kinds  of  testimony.    In  the  common-law  theory  of 
trials,  the  testimony  was  what  the  witness  said  orally  before  the  jury  or  the 
magistrate.     In  the  statute  of  1554  (quoted  ante.  §  1326)  the  magistrate  was 
required  to  reduce  it  to  writing;  but  the  general  theory  continued  unaltered. 
But  at  that  time,  and  until  the  1800s,  there  were  in  common-law  practice  no 
depositions  de  bene  (pott,  §  1376).    The  power  to  order  these  taken  was  con- 
ceived to  be  exercisable  in  Chancery  alone,  and  the  statutory  conferring  of 
these  powers  on  the  common-law  Courts  in  the  1800s  was  merely  a  grant  of 
such  power  and  practice  as  had  been  recognized  in  Chancery.    Now  the 
Chancery  practice  was  moulded  after  the  practice  of  the  Canon  law  in  the 
Ecclesiastical  Courte ;  and  in  this  practice  all  testimony  was  taken  in  writ- 
ing, and  in  the  theory  the  testimony  or  deposition  was  the  writing  and 
nothing  else.    The  result  was  that  the  statutory  adoption  of  the  Chancery 
deposition-practice  in  the  common-law  Courte  involved  naturally  the  adoption 
of  its  theory  of  testimony  as  applied  to  depositions.    Thus,  side  by  side,  in 
the  common-law  Courts,  was  found  one  theory  for  ordinary  testimony  and 
another  for  depositions  de  bene. 


?«■■  SU  (iUnogrnjiher's  report  of  testimony  of 
defi'ndant  in  mahrions  proaeciition,  not  pre- 
f'-rrwl  to  defeiidint'H  own  account  of  it) ;  1883, 
R..H111U  r.  State,  67  Wis.  45,  «!,  14  N.  W.  866 
(«tpiiiij»raphic  report  of  testimony  of  drfendant 
•nil  witnewes  not  prffem-il).  Com]mre  the 
casM  nt  nmtradictory  tettimmy  (ante,  (  126S). 
"  A'lrf  rtquind:  1886,  Brown  v.  Statu,  76  Ga. 


«2^' :  1897,'Hin8haw  e.  State,  1 47  Itnd.  s'sfT? 
y.  E.  167;  1878,  StaU  e.  McDonald,  66  Me. 


1625 


467  (it  "may  be  proTed  by  any  one  who  heard 
and  recollects  it").  Required:  1894,  Carrico  v 
B.  Co.,  3»  W.  Va.  86,  90,  19  S.  E.  671  (but 
where  the  witness  made  an  illustration  not  re- 
ported. It  waa  shown  bv  other  testinionv).  Com- 
pare Pa.  St.  1887,  P.  *  L.  Dig.  Witnesses,  {  6 
(notes  of  former  testimony  may  be  used ;  but 
oral  proof  suffices  where  the  testimony  ia  used 
merely  to  contradict) ;  and  the  cases  cited  ante, 
S  1263. 
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It  results  from  this,  of  course,  that  the  written  deposition,  being  itself  ilie 
only  testimonial  utterance,  must  be  produced,  like  any  other  writing,  — a  ml  ■ 
unquestioned.  Furthermore,  if  the  written  deposition  is  lost,  the  wholt-  j« 
lost,  for  there  is  no  other  testimonial  utterance ;  hence,  the  terms  of  the  1.)  t 
writing  are  the  thing  to  be  proved,  not  the  oral  answers  to  the  questions.' 
So,  too,  if  the  written  deposition,  being  irregularly  token,  is  inadmissible,  tlie 
oral  answers  cannot  be  proved. 

For  an  affidavit,  as  for  a  deposition,  the  writing  is  the  sole  testimonial  utter- 
ance ;  and  the  deductions  from  this  theory  applies  equally  to  affidavits.' 

§  1332.  («)  Dying  Daolanttona,  aad  othar  BxtrajndioUl  Statemenu. 
Here  it  is  necessary  to  notice  three  discriminations,  (a)  Where  A  orally 
makes  a  statement,  and  afterwards  makes  in  writing  a  statement  on  the 
same  subject,  the  two  are  distinct,  and  the  oral  one  may  be  proved  witln.iit 
regard  to  the  writing,  (b)  Where  A  makes  an  oral  statement,  and  B  writ-s 
down  its  terms,  B's  writing  is  merely  B's  statement  of  what  A  has  said ; 
and  unless  B  is  a  preferred  witness,  A's  oral  statement  may  be  proved  liy 
any  hearer  without  calling  for  B's  writing,  (c)  Where  A  and  B  are  mgo- 
tiating,  and  the  terms  of  the  transaction  are  reduced  to  a  writing  adopted  liv 
both,  the  oral  negotiations  become  immaterial  and  the  writing,  beinj,'  the 
only  act  recognized  in  law,  may  alone  be  used,  on  the  principle  of  iiitefira- 
tion  i]tott,  §  2425).  With  these  distihctions  in  mind,  it  remains  to  exainine 
the  rules  applicable  to  written  testimonial  stotements  admissible  umkr 
Hearsay  exceptions. 

(1)  Dying  declarations,  (a)  Where  an  auditor  has  made  a  written  state- 
ment of  the  declarant's  oral  utterances,  this  written  statement  is  not  i>ri'. 
ferred  testimony,  and  therefore  need  not  be  produced  ;>  for  there  never  was 
any  principle  in  the  law  of  evidence  preferring  one  person's  written  niemn- 
randum  of  testimony  to  another's  oral  or  recollection  testimony.  Nor  is  the 
case  changed  because  the  person  thus  making  a  written  statement  was  a 
magistrate  having  power  to  administer  oaths  or  take  testimony  on  a  prelim- 
inary  hearing;*  for  such  a  person  has  no  duty  or  authority  by  law  to  re|.ort 
dying  declarations,  and  it  is  solely  by  virtue  of  an  express  duty,  as  wo  have 
seen,  that  a  magistrate's  report  of  testimony  is  preferred  to  other  witnesses. 
(b)  Wliere  a  written  memorandum  thus  taken  down  is  read  over  to  the 
declarant  and  signed  by  him,  the  writing  becomes  a  second  and  distinct  dec- 
laration by  him,  and  therefore  on  principle  his  first  and  oral  declaration  is 
provable  by  any  auditor  without  producing  the  second  and  written  one. 
Such  is  the  result  accepted  by  a  few  Courts;'  but  the  majority,  misappre- 
hending the  nature  of  the  written  utterance,  and  proceeding  apparently  on 
the  mistaken  analogy  of  a  deposition,  require  the  writing  to  be  produced/ 
Of  course,  if  the  written  one  is  desired  to  be  proved,  it  must  be  prmluced. 


»  1840,  Com.  0.  8ton«,  Thach»r  Cr.  C.  804, 
608  (a  depoaition  in  perpetuam  waa  not  recciiiwl 

in  season ; "^ -*  ^ 

•ition  not  1 
was  excluded). 


> ;  on  a  charge  of  prrjury  in  it,  the  d^po- 
>t  being  reccirable,  the  parol  testimony 


•  1877,  State  v.  Kirkpatrink,  32  Ark.  li; 
119  (lierjury  by  afiidarit ;  prodnction  nniuir.'.l| 
1  I'ast's  citwl  pout,  %  14.10. 
'  Case*  cited  p<w(,  |  1460. 
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(c)  Where  the  declarant  makes  one  oral  statement,  and  afterward-  nn  . 
separate  occasion  a  second  statement  tli..  l„ffo,  vT  •  "'.'*'**'«"  on  » 
made  but  taken  down  in  wr  tTn^Td  ^  he^"^"^^  ^^  *"""«  ^  """^ 
tiuct  Statements  (whatever  viev^  may  be  h?! ,  "  "^^''^'^  '^^^"^7  'wo  dis- 
fore  the  first  or  oL  statemen  maTJe  Iv^'  w^thl  ^  T"^'  'f  ''^"'■ 
or  written  statement;  this  is  Sml/racc  pT  J^°"5,S"'T  ?'*  °'?*" 
question  the  operation  of  the  prLple  of  SmpleLes  ^72^^  h'T 
requires  the  whole  of  a  sincle  uttprnnno  f„    "I"«'«"ess  (jvat,  §  2099),  which 

ments;  this  principle  hrtthirto  d^vfth'T'' ""f  ""/ """"'^ 're- 
written or  0^1;  it^requires  ttrth"  .to.rthe  L^w  ritlTr^  ^ 
proved  and  .t  permits  one  separate  utterance  to  be  proved  w.tho^.f?  ^ 
to  another  separate  utterance,  whether  cither  or  both  f^  o^^tri  te?'"* 

(2)  Other  ttatements  admitted  under  Henr»au  *r«„/;.         i      "^'®"-, 
already  noted,  the  writing  down  of  one  ^  wf  '^«/"«'«'      I"  general,  as 
other  person  without  a  le|al  d'y  t^  relr^  c„  „ot  X^.'^.T"'  '^  """ 
a  prefer^d  testimony.   ^It  need^nlX^IuIdtaTtt  sut^^^^^^^^^ 

ficafons  0  copies,  and  the  like,_so  that  the  writing  is  requiXo  be  .t 
duced  as  the  statement  iteelf  and  not  i..,.«.iv  „=  '^«'4u»rea  lo  De  pro- 
auother's  statement.  ^^  *"  °"^  I*'"'""«  ^^P"''  »* 

Sub-topic  C:  Sundry  Pkeferbkd  Witnesses. 
§  1335    Offlol.iCertlllo.te..     In  general,  our  law  of  evidence  resards  with 
no  spec.«    favor  the  certificate  of  an  official  as  to  a  thing  TneTseen  bj 

sr  it  iL^r  ^?^'^'^""  ^^  ^^  ^^^  -^e  r:ri 

missible,  ,t  has  done  nothing  more;  no  such  weight  attaches  to  thenri 
m  genera  they  become  a  preferred  source  of  testimony.  Z  effec  of  such 
jatutes  IS  occasionally  misunderstood,  and  their  p^.rpose  as  cnrinl  the 
Hearsay  deect  «  exaggerated  into  a  purpose  to  prefer  tC  as  tSont 
but  such  rulings  must  be  looked  upon  as  heterodox.'  Barring  tl.iehTro-' 
dox  ruhngs  the  general  principle  is  so  well  establishe"  S  to  need  o„W 
000  ..onal  decision,  that  an  official  certificate  is  not  a  preferred  s^^irce  o^ 
testimony  as  against  other  witnesses.*  It  follows,  in  the'spirirof  ZZ^ 
1  /^       ... 


I  C;i«i-9  citH  nnirt,  {  1450. 

VAn''?'    .-*'!;  V-  Clmpman,  20  Mo.  249, 
^■1  (.Iwlarations  of  hUvw,  writt™  down  hv  iwr 

""'  ZTT"''  II'""  V """"« ""'  p'"f"^'T 

im  •  ,     '  f."""^i^'>-  t-'anrii,h«Hl,  41  WIh.  200 

In  r^ui,i«„a,  where  rontinental  le;^!  tm.li- 
oi.l.n,.,.  i,notice«l,l„,  thi. doctrine  has  Wii  «i 


lio.'  m«\?'''''^''«   ••  ^''Tlv.  «  U.  231, 

7™  .'  law'n''"'"  "•  '^."■'"'  *  '•••  ■''"•  280.    Con. 

M,  41  V  W.  in  (Iwptisnial  certificate  or  reir. 
,\"o"}j"X''"'^  *"  "'«  nintlier's  testimonyr 
»  1880,  Com.  ».  Damon,  128  Masa.  423  (like 

M      M      '"*'^  •  '*""'   ^"'*''  "•   VaURhan     1S2 


I133S 


BULES  OF  PREFERENCE. 


[Chap.  XI.I 


general  notion,  that  such  a  certificate  is  not  preferred  to  the  testimony  cti 
the  stand  of  tlie  official  himself.* 

The  practicnl  difficulty,  however,  lies  in  distinguishing  the  application  of 
this  settled  principle  from  the  principle  of  the  "  parol  evidence  "  rule,  or  ruli 
of  Integration  {post,  §§  2427,  2450).  By  tlie  latter  principle,  when  an  ad 
is  done  in  writing  or  is  required  by  law  to  be  done  in  writing,  the  only 
thing  that  can  be  material  and  provable  is  the  writing  itself.  A  parol  a.  t 
is  nothing,  has  no  legal  effect,  and  therefore  cannot  be  proved.  The  qm  s- 
tion  thus  often  arises  whether  a  particular  official  writing  is  merely  an  dli. 
cial  report  of  a  distinct  act  done  in  parol  and  legally  effective  in  parol,  m 
whether  the  official  writing  is  the  sole  effective  act;  for  in  the  former  asp.,  t, 
the  official  report  of  it  is  not  a  preferred  testimony,  and  the  parol  act  uiiy 
be  proved  by  any  competent  witness;  while  in  the  latter  aspect  the  offi.ial 
writing,  being  exclusively  the  act  iteelf,  must  be  produced.  The  solution  of 
such  a  question  depends  entirely  on  the  substantive  law  defining  the  nuUin.' 
of  the  act ;  it  is  enough  here  to  point  out  the  nature  of  the  problem.* 

§  1336.  Same:  Getobranfa  C«rtUloata  of  Bfarriac*  «■  prafairad  to  Other 
By«-witiiau«a.  In  spite  of  long  tradition  to  the  contrary,  the  effort  is  fru- 
queutly  made  to  persuade  a  Court  to  declare  the  celebrant's  rtguter  or  cerliji- 
eate  of  the  performance  of  a  marriagefceremony  to  be  a  preferred  testimony 
to  that  of  other  eye-witnesses  of  the  ceremony.  No  doubt  the  evidence  of  a 
certificate  is  more  trustworthy,  in  that  to  be  false  its  falsity  would  involve 
either  forgery  or  a  crime  equivalent  to  perjury,  while  that  of  a  witness  on 
the  stand  would  involve  only  perjury.  But  this  relative  advantage  is  not  to 
be  considered  {anU,  §  1286)  in  view  of  the  serious  burden  of  search  or  proof 
of  loss  involved  in  preferring  its  production;  while  the  testimony  of  tlie 
celebrant  is  in  itself  no  nivre  valuable  than  that  of  any  credible  eye-witness. 
That  the  register  or  certificate  of  marriage  is  not  preferred  to  testimony  ut 
other  eye-witnesses  has  long  been  settled : 


a  C.  444,  27  S.  E.  875  Uunrey  by  iudieial  or- 
der  not  preferred).  So  «W  »  jiubluher's  ilatu- 
tary  afidamt  of  publieation  u  not  preferrvd : 
1882,  Mntthews  V.  Supenriaors,  48  Mich.  587, 
12  N.  W.  863  ;  1893,  Seattle  v.  Doran,  5  Wa«h. 
482,  484,  82  P«c.  105, 1002  (aimiUr ;  n*pudiating 
Wilson  ».  Seattle,  2  id.  543,  549,  27  Puc  474). 
But  diatinguiah  Irerslie  v.  Spauldiog,  1873,  32 
Wii.  394,  890  (affidavit  of  poating  of  notice  of 
tax-aale  ;  being  a  part  of  the  ivccra  of  proceed- 
ing*, its  production  was  required). 

*  1830,  Jackson  v.  Rnasell,  4  Wend.  543, 
547  (statutory  certificate  of  a  Surrogate  that  no 
will  was  filed,  not  preferred  to  other  testimony  ; 
"  his  certificate  was  made  evidence  for  greater 
convenience,  not  becauae  it  was  a  higher  species 
of  evidence  than  his  oath  in  open  court ") ; 
1889,  People  v.  Paquin,  74  Mich.  34,  86,  41 
N.  W.  852  (uon-paynient  of  liquor-tax  ;  county 
treasurer's  record  not  preferred  to  oral  testi- 
mony of  his  deputy) ;  1824,  Perry  v.  Block,  1 
Mo.  484  (survey-plat  not  preferred  to  testimony 
of  surveyor).     Wbether  the  official  may  contra- 


diet  Au  oum  ctrtithtUe  is  a  different  question 
{ante,  {  580). 

*  The  following  cases  will  serve  ss  illiistni. 
tions :  compare  the  caaes  cited  pott,  U  ISSS,  -.'f.'", 
2453:  1859,  Steama  r.  Doe,  12  Gray  4»2,  486 
(register  of  ship  not  preferred  to  prove  owner- 
ship ;  possession  or  acta  of  ownership  hM  <  om- 
petent)  ;  1870,  Wayland  v.  Ware,  104  .Masa. 
46,  61  (record  at  the  War  Department  of  en- 
listed volnnteere  credited  to  a  town,  not  pre- 
ferred evidence  as  to  D.'s  having  been  itnlinled 
in  that  enlistment ;  the  fsct  being  one  "  wIiIlIi 
may  exist  in  and  be  proved  by  a  record,  but 
which  is  not  necoaaanly  so  to  be  provwl ") ; 
189S,  Com.  V.  Walker,  168  id.  226,  39  N.  E. 

101 4  (prison-keejier's  record  of  prisoner's  nc int 

of  himself,  not  preferred)  ;  1892,  Curti«  i-.  Wil- 
cox, 91  Mich.  229,  237,  51  N.  W.  992  (.  Lrks 
note  of  filing  of  mortgage,  treated  as  ihi'  Wst 
evidence) ;  1895,  Nelson  v.  Bank,  16  <'.  ('.  A. 
42S,  69  F«l.  800.  32  V.  S.  App.  554  (notary  s 
certificate  not  required  in  proving  demauJ,  pre- 
sentment, and  notice). 
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mo,  Dr.  Lui^mgion,  in  Wood,  t.  IFoorf.,  2  Curt.  Eeel.  616,  623:  «  A  reriiter  U  not 

th.  you  T.  not  .Uowed.  where  there  U  evidence  of  .  euperior  chinLter.  to  girl  iu  eiSor 
evidence,  unlete  you  uxouiit  for  the  noii-prcduction  of  the  best  evidence-  the  effl^t^J 
which  U  to  exclude  11  other  e,ideuc  till  fhe  ab-enc.  of  thetlt  evidrc;  i,  L^rnt^,' 
for.  But  I  .m  of  opinion  that  the  register  i,  not  iu  contempUtion  of  UwTe  t«^ 
evdence,  for  the^  re«on. :  flr.t.  Uuit  reg,atr.tio«  ie  not  neceLry  for  the  m.rri.™ 
•Uelf;  •-ondly  th.  noerroror  blunder  in  the  regi.t«r  could  ffecl  the  vZiS  of  ?h^ 
marr.m^i  ...d  thirdly  that  regi.tration  i.  not  like  an  i«reen,ent  or  .  de^  in  wr  t  ng 
and  the  content,  of  which  cannot  be  proved  by  c.Va  ,^e  .vidence,  but  it  i.  a  mereCf 
afterwards  of  what  hai  been  done,  ...  not  the  compact  itaelf."  > 

It  ha.s  also  been  at  times  maintained  that  the  particular  persons  signinc  the 
register  as  attestmg  witnesses  preferred  to  other  eye-witnesses.  This  and 
the  supposed  rule  that  in  actions  for  criminal  conversation  and  prosecutions 
for  bigamy  the  eye-witnes-ses  of  the  marriage^eremony  must  be  produced  (in 
the  old  phrase,  that  a  "marriage  in  fact"  must  be  proved),  are  in  essence 

S.  §S  arisSr  "'  "'  "^  ''^"'°"  ''^*'^"'  "^"^^'^ 

§  1337.  S«n«:  OSotal  or  CertUI«d  Cople.  of  Dooumwt*  «.  prrterred  to 
Ex»nlned  or  Sworn  Copl...  There  have  also  been  occasional  attempts  to 
introduce  a  rule  of  preference  for  an  official  or  certified  copy  of  a  public 
document  as  against  a  sworn  or  examined  copy.  In  the  traditions  of  the 
couiinon  law,  the  former  sort  was  given  so  little  regard,  obnoxious  as  it  was  to 
the  Hearsay  rule,  that  only  in  a  narrow  class  of  cases  — since  much  enlarced 
by  statute  m  later  times  — was  it  admitted  at  aU  (pott,  §  1677);  much  less 
did  It  receive  recognition  as  a  preferred  source  of  testimony.  The  reasons 
fur  tins,  and  the  occasional  success  of  the  effort  to  lay  down  a  rule  of  prefer- 
ence, have  already  been  dealt  with  in  considering  the  rules  for  proving  the 
contents  of  documenU  (ante,  §  1273).> 

§  1338.  Inference  of  Copy-Wltaea.  to  HeooU«otloii-Wltne.*  In  provinjr 
the  terms  of  a  document  not  available  in  court,  there  is  a  decided  differ- 
ence of  value  between  a  witness  who  has  written  down  the  terms  directly 
upon  reading  the  original  - .'.  e.  has  made  a  copy  _  and  a  witness  who  trusts 
wholly  to  recollection.  Whether  in  any  or  in  aU  cases  the  superior  value  of 
a  copy-witness  should  so  outweigh  the  burden  of  requiring  his  production 
that  a  rule  of  preference  should  be  established  (ante.  §  1286)  is  a  matter 
that  has  much  concerned  the  Courts.  All  the  questions  that  concern  rules 
of  preference  as  between  copy-witnesses  and  recollection-witnesses,  and 
between  different  kinds  of  copy-witnesses,  have  already  been  considered  else- 
where (ante,  §§  1265-1275).  in  dealing  witn  the  modes  of  proving  the  con- 
tent.s  of  documents.  It  need  here  only  be  said  that  to  a  limited  extent,  and 
dep..mling  on  special  cmsiderations.  in  harmony  with  those  here  noted  (ante, 
S  l-S(>).  there  is  a  rule  of  preference  for  copy-witnesses  over  recollection- 

mamag..  (P«  I  2088).     For  CM«  prefemng  .  »  The  anihoritie.  «.  th.r«  coUected. 
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witnesses.    This  forms  therefore  the  third  established  specific  rule  of  con- 
ditional preference. 

§  1339.  Sundry  Pr«far«noM  (or  By«-wltii«H«a  and  Otlwr  Mon-Oaoial  Wit- 
naasM  (Wtltar  of  a  Dooomant,  to  prova  Forgary  ;  Bank  Praaldant  or  Caahiar, 
to  proTO  Oonntarfaitlag ;  SnrTayor,  to  prova  Boundary ;  oto.).  It  has  alrea>ly 
been  seen  {ante,  §  1286)  that  there  is  in  general  no  principle  of  preferture 
among  witnesses;  tliat  such  rules  of  preference  are  limited  to  a  few  dulini!.! 
cases,  of  which  the  attesting-witness  to  a  document's  execution,  the  migis- 
trate's  official  report  of  testimony,  and  the  copy-witness  to  a  docuiucms 
contents  are  the  only  established  ones,  —  each  of  these  resting  on  a  pccnli.ir 
tradition  or  policy.  Apart  from  these  coses,  a  few  attempts  are  recor!  I, 
from  time  to  time,  to  establish  a  rule  of  preference  in  sundry  situations 
where  one  class  of  persons  is  presumably  better  equipped  testimonially  ili m 
another.  These  attempts  for  the  most  part  invoke  as  authority  a  riillii^' 
delivered  under  the  influence  of  that  indefinite  "best  evidence"  nottDn  so 
often  invoked  for  various  purposes  up  to  the  end  of  the  ITOOs  {ante,  §§  1 17:!, 
1174).  This  ruling  in  Williams  v.  East  India  Co.  has  long  been  repiidiiitod 
in  England;*  but  for  a  time  it  tended  to  produce  considerable  effect  upon 
the  law  of  evidence  in  this  country.  In  a  few  distinct  lines  of  cases  its 
authority  was  thought  particularly  suggestive : 

(1)  It  was  thought  tliat  for  proving  the  genuineness  of  a  document  the 
alleged  writer  was  a  preferred  witness;*  but  it  is  generally  conceded  that 
no  such  rule  of  preference  exists.* 

(2)  As  a  specially  titling  application  of  the  preceding  rule,  it  was  for  a  lon^ 
time  (until  the  era  of  State  bank-currency  ended)  a  much-agitated  qtu-tion 
whether  in  proving  the  forgery  of  a  dwument  —  particularly  a  hank-iuik  — 
the  person  whose  name  was  forged  (for  example,  the  president  or  the  ca-hier 
of  the  bank)  was  not  a  preferred  witness,  as  against  (for  exanipk')  one 
who  was  familiar  with  the  signature.  This  requirement  received  scanty 
judicial  support,*  and  was  generally  negatived.'     Yet  statutes  were  in  many 

to  prore  that  t  Why,  the  man  who  wml.'  -t,  in 
tills  and  in  eveir  uute,  whetlier  the  iiiutitr  bx 
criminal  or  riril  '). 

*  1885,  Koyce  v.  Gazan,  76  Qa.  711;  \K\. 
Aliat  ■>.  Kiou,  9  Mart.  Iji.  405,  4AH(n»t  <!.'<  ii!); 
1873,  Smith  v.  Valentine,  19  Minn.  I'.:;.  4.il 
(provioKa  decree  aigneil  by  a  jndge  ;  tin' j'll.'i' 
not  preferred  to  the  clerk  of  the  court ) :  1 W, 
Osborne  r.  State,  9  Yerf;.  488  lissuin);  jiMict 
not  preferred  to  a  eonatable,  to  authenti 'ntf  an 
execution) ;  1848,  McOully  r.  Malcoin,  9  idnniili. 
187,  192  ((genuineness  of  a  warrant ;  \\i>-  i^iiiiij; 
justice  not  a  preferred  witnew,  thuugi  :  i"»'nt 
in  court). 

»  1830,  Cayfonl'sCaae,  70rBenl.  .17.  60  (presi- 
dent or  cashier  of  a  domeatir  haiilt  ll]ll:^t  be 
called  ;  but  nnt  of  a  bank  in  annrher  St.itr). 

•  18U1,  R  V.  M'Ouire,  1  I>«eh  Cr.  I ..  4th 
*d.,  311,  not^,  Olmmbre,  J.  ;  1802,  R.  i-.  Hii.'li«. 
il).,  I*  Blanc,  .1.  (.  1  liier,  not  preforn-i);  MM, 
Lefffrts  V.  State,  4;.  .V.  J.  L.  26,  87,  li  .\!l  .«! 
(teatimoDy  of  the  supposed  signer  of  a  document, 


»  1802,  Williams  i>.  East  India  Co.,  3  East 
193  (injury  by  an  explosive  put  on  bouni  a  ship 
without  due  notice  ;  the  defendant's  olfio-r  de- 
liTereil  it,  and  the  first  mate,  deceased,  n-cMTi-d 
it ;  tha  iilaintiff  was  ht^ld  bound  to  call  the 
defendant's  officer,  as  the  only  remaining  eye- 
witnrai ;  and  his  failure  to  call  him  was  held 
ground  for  a  non-snitV. 

■  1826,  Kinter  v.  Beed,  A  B.  &  C.  19  (insnr- 
■ncp  on  a  shin  that  urver  arrived  ;  a  rumor 
being  olfered  that  the  xhip  kad  foundered  but 
the  crew  escaped,  held  that  it  was  not  necessary 
to  call  some  of  the  crew  or  show  diligent  search 
for  them  ;  tepudiatinff  such  an  »)>pli<;ation  of 
the  best-evidence  prin'iple  ;  Williams  v.  E.  I.  Co. 
was  cited  in  argument). 

»  1796,  Orose,  J.,  in  Stone's  Trial,  25  How. 
St.  Tr.  1S13  ("  Whenever  you  bring  evidence  for 
the  purpose  of  proving  a  fact,  yon  must  give  the 
best  evidence.     The  fact  intended  to  be  proved 


to  the  jury  is  that  this  came  from  Mr.  Stone, 
writu>n  by  hi*  order.     Who  is  the  bart  evidence 


IMO 
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juriadiction.  thought  necewary  for  repudiaUng  if    To^av  it  mav  be  .un. 

posed  that  no  Court  would  «nction  such  a  rula  ^         ^ 

(3)  It  was  suggested  in  a  few  jurisdictions  that  the  iurveifor  of  a  boundaru 

.7;i?uLt"'*° '"'*'''"  ""^^"*  *''"""• »'"'  thisnLrt;^::^ 


u  to  th«  tiffnxtoro'i  gminiiiranii,  not  pr»fem>d 
to  one  who  kooHi  Ilia Imndwritlns)  i  1831,  Heu 

"  ^^*1:  ^P*';  *•  ^  (''""  "f  »  l-nk.  »'Iinitted 
to  te»tify  to  foryery  of  ■ixnatum  of  prMi.li.nt 
an<l  ciuhier ;  tliera  in  not  tuck  ■  Uintinction 
Wtween  on.  whow  knowlwlKe  U  of  hit  own 
ImnawriUng  .nd  the  knowledge  of  .nother't  on 
tlie  lanie  lubject  u  con»titut.«  tliu  former  evi- 
wwe  of  a  aiiiwrior  dpsrw  to  the  Utter  ") :  1843 
Fmilke'e  tW,  8  Rob.  V».  83«,  841.  ComiMire 
.l|W  the  cue*  cited  ante,  f  |  570.  705,  aome  of 
•  litcli  imply  the  Mnie  reault,  and  aroae  out  of 
till*  ume  controTeny. 

»,  '•/  '^"T  °' "»«»•  »t«tutea,  however  (aa  in 
HoiiJa  and  Maaaachuaetta),  atill  recofnue  ■ 
iiioilitiBd  preference:  Can.  Crini.  Code  1892. 
{  892  (on  •  trial  inirolring  counterfeit  coin. 
■  my  other  credible  witneaa  eufflcet,"  and  no 
mint  officer,  etc.,  need  bo  call«l) :  Ariz  P  C 
1887,  J 1857  (foi^ry,  etc.,  of  bill  or  note  of  cor" 


from  the  place  of  trittl.  and  the  teatimony  of  any 
peraon  acjuainted  with  the  aign.tuie'of  the 

knowlfdffe  of  the  difference  ii,  »p,>eanitice  of  the 
trtie  and  counterfeit  a,.i*aranee  of  a,i,  h  billa  or 

.*.l*?..<"'.'»'*""»'^  "ke  Mich.  Com^  L. 
P.  C.  1895,  f  2084  (like  Cal. 
Aeo.  Cicn.  St.   1885,  f  4646 


i67«3    (auUUiitia 
1I««8);  ilonl.  P. 
,  .  C.   f  1107)  !   A 


., .-B-.,.  ~«-.,  «i  uiii  ur  now  01  cor- 
poration or  bank  ;  "  pe,«,ua  of  akill,"  compe- 
tpiit  to  prove  foijjHl  nature  of  document) ;  Cal. 
P.  t .  1872,  I  1107  (forgenr,  etc.,  of  Unk-bill ; 
''p.r«ona  of  akill,"  admiaaible  to  prove  counter- 
f,it  nature  of  bill);  Coh.  Amiot.  State.  1891 
§  lJt.8  ("pertona  of  akill,"  admiwible  to  provi 
forgery  of  bill  or  note  of  l«nk  or  company 
on  prosecution  therefor) ;  f7a.  Kev    St    1892 
5;!910(in  proaecntioiis  for  forgery.etc.,  of  bank' 
""','■>    "tlio ^teatimony  of  the"  president  and 
oasl.ier  of  auch  Unka  may  be  dia|>enaed  with,  if 
tl.,ir  plttce  of  residence  ia  out  of  the  State  or 
more  tlian  40  milea  from  the  place  of  trial :  and 
the  testimony  of  any  person  acquainted  with  the 
siRoature  of  auoh  president  or  cashier,  or  who 
has  knowledge  of  the  difference  in  the  apwnr- 
anoe  of  the  true  and  counterfeit  billa  "  ia  iJimia- 
'  .1  '•  /*'•«•''•. St-  1887,  S  7868  (foi^inK.  etc., 
a  bill,  etc.,  of  an  incoriwrated  company  or  bank  • 
persons  of  akill,"  admissible  to  prove  fotwry)  ■ 
M.  Kev.  St.  1897,  1 1892  ('•casl.ier  of  i^k 
imrfK.rt.ng  to  have  uaned  "  .  note,  bill,  draft, 
cerl,h.ate  of  depoait,  or  other  iiirtniment,  is  k 
I",  "'""'"■'*"«"  toeennineness);  la.  Coiie  1897 
I  4«,0  (foijKeiT  of  Wik-bill,  etc.;  "persona  of 

,*;'•.,»•'""'•'"•»*  f*""'  ''"'•  «"•.  to  be  conn- 
tetfrit);  Km.  Oen.  St.  1897,  c.  102,  f  2t( 
(  |»-rson8  of  akill  or  experts"  may  testify  to 
^nuineness  of  bill,  etc.,   "or other  writing")  • 

0^0  a  M  ^•-  'i**  <■•  *"• » '"•  R"'-  L.  im, 

f  ,  1  1  viV"  ^T!"  ««>nnerte(l  with  eonnter- 
foit  Imik-billa,  ibe  testi««.nv  of  president  or 
ns  iier  IS  not  preferred  if  ,™iding  out  of  the 
8  at,,  or  more  than  40  miles  from  place  of  trial, 
»  Hi  t,.»tinK.ny  of  other  peiwiis  competent  t«  dial 

8S  ,  <  omp.  L.  1897,  1 11668  (in  pro^^-ntions 

of  t h.  pre,,,  ent  and  cashier  of  .urh  l>«„k  may 
be  au.,«u«^  with,  if  their  pUce  of  residence 


lai 


/•>  _•  V','...  ..  •  """•  "'•  "ooo,  1  4840 
("rH-raon,  of  .kill,"  admissible  to  proie  forged 
nature  of  bill  or  note  of  ineorporatld  coroZy 
or  bank,  on  trial  for  forKeryrefc.)  :  yj/ 
tomp.  L.  1897,  1 1178  («ut»tautially  like  Mich 
Com,.  L  1 1 1668) ,  X.  1>.  Rev.  C.  1895, 1 8218 

i.oooSri  ^;,^V,»  ""■>*  »«•   Stat.    189a; 
f  "-»  (Ilk.  lal.  P.  C.  1 1107) ;  Or.  Cr.  C  1892 

'  ,?.i  i'".'''''"™'"'"""'  '»■•  fusing,  etc.,  bank-bill 
the  testimony  of  any  wrson  acquainted  wit^ 
tlie  signature  ■  of  the  oificer  aiithoriz.Hi  to  aign. 
or  who  ha.  knowledge  of  the  .lifference  in  V 
pwrance  of  the  true  and  counterfeit  bills  or  notei 
the_reof,  „  ailniisaible  to  prove  the  bill',  conn- 
terfeit  character);  Pa.  St.'  1852,  P.  *  U  nig 
Witnesses,  {  7  (te.timony  of  expert  witneaaea  to 
counterfeit  jiaper,  or  coin,  admi».ible,  without 
requiring  proof  "of  the  handwriting  or  the 
other  teats  of  genuineneaa"  a.  heretofore) ;  R.  T. 
pen.  I.  1896,  c.  280,  f  6  (counterfeit  bank-bill 
testimony  of  purjwting  aigner  shall  not  be 
required  when  he  is  out  of  the  State  or  reside, 
out  of  it  or  more  than  80  miles  distant,  but  any 
co,n|»u.nt  witnew  knowing  hi»  hand,  or  familiar 
with  the  dilTcrence  between  false  and  true  billi 
anu  .killed  therein,  is  admiwMe) ;  S  /)  RUta. 
1899,  I  8673  (like  Cal.  P.  C.  J  1107);  % 
Kev.  St   1898,  |  4867  (like  Cal.  P.  V.l  '„07) * 

In*/-i  t  ^'•"-  '«"■■  «  "32  ("Pe*rJ,n.  If 
skill  .hail  lie  competent  witneaw.  to  prove  • 

llT^l '  5'f  ^;'""-  '*»8,  I  4628  (subatan- 
tially  like  Mich.  (omp.  L.  |  118681  •  W™ 
B.V  St.  1887,  (  934  (on  trial  for  forgUy,  eto:.' 
or  lull  or  note  of  incor|Kjrated  comiiany  or  Unk. 
th""^  P"*;"  of  •'''"  "»y  be  witneaa  "  to  prove 

Add  also  the  aUtutea  which  admit  the  aM. 
daml  of  a  Stale  or  Federal  tremurer  to  prove  the 
roreery  of  government  paper  {post,  {  1710) 

»  1809,  Bowling  v.  Helm,  1  Bibb  88  (the 
anrvejor  running  a  Ijoundary,  not  preferred  to 
any  other  witness) ;  1818,  Grubw  v.  Pickett, 
1  A.  K.  Marsh.  253  (surveyor  not  preferred  to 
prove  lM>,ii,,|.-,ry.corresr>on.|enee);  I860,  Richard- 
aon  V.  Millnim,  17  Md.  67  (line  of  a  fence-sur- 
vey ;  t  :e  testimony  of  the  surveyor  held  not 
preleralrle  to  that  of  an  eye-witiiess)  ;  165S. 
e"""  «•■  Robinett,  17  Mo.  459  (boun.Ury  linei 
provable  by  any  one  knowing  them  ;  ffld  notes 
aurvey,  surveyor,  or  a  witness  of  the  survey,  not 
preferred),  ISP?,  King  v.  Jordan,  46  W.  Va. 
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BULKS  OF  PREFERENCE. 


[Cbaf.  XI.I 


(4)  Where  lack  of  ooniant  wm  an  euential  element  in  a  crime, — as,  tho 
oum$r'$  lack  o/eontent,  in  taremif,—  it  was  suggeated  that  the  only  perwii 
who  could  certainly  know  the  fact  waa  the  owner  hinuelf,  and  that  he 
should  be  called.  This  rale,  however,  which  obtained  a  foothold  in  a  few 
jurisdictions,  seems  not  to  be  in  truth  a  rule  of  Preference,  and  is  elsewh*  re 
dealfwith  (poU,  §  2089). 

(5)  That  which  was  merely  a  common  practice  in  England  came  to  be  in 
a  few  American  jurisdictions  a  fixed  rule ;  namely,  that  all  the  etft-vUneutH  ,.j 
a  trimt,  so  far  as  available,  must  be  called  by  the  prosecution,  —  a  ruk  i>ar- 
ticularly  invoked  in  prosecutions  for  homicide.  It  is  not  a  rule  of  Pr-f- 
•rence,  however,  but  a  rule  of  Quantity,  and  is  elsewhere  dealt  with  (/»<s^ 
|§  2079-2081). 

(6)  In  a  few  casual  instances,  attempts  have  been  made,  usually  uu«ik- 
cessfnl,  to  introdu-^e  some  specific  rule  of  preference  for  which  no  authority 
exists.* 

From  all  such  suggested  rules  of  preference  should  be  distinguished  {\>, 
already  noted  in  §  1335)  questions  involving  the  principle  of  "parol  mi- 
denee"  or  Integration  (poet,  §§  2425,  2429),  i.  t.  whether  in  a  given  instiince 
the  act  was  done  in  writing.  If  an  act  is  done  in  writing,  the  writing  iinist 
be  produced  in  order  to  prove  the  terths  of  the  act;  but  if  the  act  as  le^nllr 
done  and  effective  was  in  parol,  and  the  doer  merely  wrote  down  a  nn'tiio- 
randum  of  it,  then  the  parol  act  may  be  proved  without  producing  the  writ- 
ing, because  there  are  no  rules  of  preference  which  can  require  it  instead  of 
other  testimony.  In  which  of  these  aspects  a  given  transaction  is  prop>rly 
to  be  viewed  depends  entirely  on  the  intent  of  the  parties  and  the  substiui- 
tive  law  applicable ;  it  is  enough  here  to  call  attention  to  the  nature  of  the 
problem." 

IM,  S3  8.  E.  1033  (in  ^•etmciit,  •  pht  or  lar- 
T<y  of  the  linm  U  not  cHentUl  eTidanee). 

That  a  map  neod  not  be  ofllcial,  nor  a  fMo- 
frapk  be  prored  by  the  photographer,  is  noticed 
•)•(<,  f  704. 

*  1814,  Beeler  r.  Yoang,  8  Bibb  530  (in 
proring  age,  a  family  Bible  entry  ii  not  pre- 
ferred to  oral  tnitiniony) ;  1876,  Elliott  v.  Van 
Buren,  33  Mich.  40,  52  (fact  and  condition  of 
bodily  iqjnriea ;  medical  teatimony  not  pre- 
ferred) ;  1835,  Bockner  t.  Armour,  1  Ho.  585 
(book-entrant  not  pn-ferred,  to  prore  itema  of 
RDoda  Bold,  etc.) ;  1806,  Domachke  v.  R.  Co., 
148  N.  y.  337,  42  y.  E.  804  (the  teatimony  of 
an  owner,  collecting  bin  rente  by  an  agent,  aa  to 
their  amount,  excluded  in  the  abeenne  of  a  rea- 
•on  for  nc»  producing  the  agent,  "  who  had  [wr- 
aonal  knowledge,"  the  fonner'a  teatimony  being 
"not  the  beat  evidence  of  the  fact");  1840, 


Vairin  v.  Int.  Co..  10  Oh.  388,  335  (antlicrity 
by  vendee  to  vendor  to  bold  a  boat  aa  collati-riil 
•ecnrity  ;  vendae  not  >  preferred  witnem  to  th« 
facta). 

M  The  following  eaieawin  aenre  aa  illustra- 
tiona:  1841,  Pbur  r.  Bachelor,  8  Ala.  j:!:  J«< 
(written  appraiial  of  ralne,  not  prefrrretl) ;  I  ^'j», 
Sparka*.  i<awla,  17id.  311,  312 (invoice of p»kIs 
teatimony  by  maker  aa  to  value,  rei'eivrd  wii  lirait 
producing  invoice);  1800,  Pelican  Inn.  Cn.  r. 
Wilkenon,  63  Ark.  868,  S5«,  18  8.  W.  110.1 
(inventory  required  by  inauranoe  policy  lo  t» 
!;ept ;  upon ita  lose  without  fanlt,  othor  f vMiiu-e 
J  .  (uo'int  of  gooda  loat  ia  admiaaiblp) :  ISM, 
Ri!»le.  ».  Ina.  Co.,  150  Mo.  8««,  51  S.  W.  7r.5 
{ii:  annt-booka  not  preferred  aa  evidence  i>f  suits); 
18iS4,  People  r.  Peck,  11  Wend.  604,  611  (ii-gii- 
ter  of  aathorixed  church-votera,  authoriznl  by 
Itatata,  not  preferred  to  otbar  evidence). 
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Sra-Tfiti  n  (continutd):    RULES   OF   TESTIMONIAL    PREFERENCE. 

Towo  11:   CONCLUSIVE  (OR  ABSOLUTE)  PBEFEBENCBS. 
OBAPSnt  xux. 


«na    VrtlHctw  (CrtlHct*.  of  Jur.L  T  A* 

8I.I|.  Rp«i.trv,  of  ProtfHt  of  ConiniereUl  P.^r  : 

I  IS88.  t'..n»titiition«Iity  of  Stttntn  mtkiiw 
.",'Z"''  io»''"«'"  i  f'-nml  PrincipW  ^ 
f  1»M.   SaniK  :  Appliontion  of  tlir  Priiicinin 

IL'.'i"''   '"  7"-?'    """"'•«•  o'  Crime     'C 

hS~?    te",*"  '^^•'  '""n»"tioti  Olfiwr.-C.r- 
iu"   *•  •*'""*"  «»P0rti,  fn«lr.ncy,  0»nilng, 


I IS4S.  Vstiirt  of  •  ConelniiTC  Ttatimonial 

Piff>T«n«i. 

V*?-Sff^  l»ToWng  Um  InUvTBtion 
("Parol  Erldrao*")  Prinoinl.,  dUtinguithed 
(Coriionito  Rworb,  Judicial  Rwoidi,  Cootruta, 

tic. ). 

f  1347.  Cum  laTolring  th*  RffiHt  ot  Jods- 
mmu,  dialiDipiiaM  (Judgimnt*.  C«rtiH«atH  of 
M«rr«nl  Wopunt  AiknowledcmonU,  Bhcriib' 
K>-turna,  Jndicialljr  BiUblUhad  Copin,  Liiid 
(llHir  KtiiinKS  tto.). 

I  1348.  Grnoioc  loataneca  of  RiiIm  of  Con- 
cliKivo  Pn-f<>r«nc« ;  0«nenl  Consideration!  of 
PkIii'V  and  Tbrory  aniilicabla. 

|Ut9,   Same  I     '■    "    " 
Tratiiiiuny. 


imi 

(1)  MagiitraU'i    Beport   of 


§  1345.  ir.t».  of  •  Co«ol«lT,  i,.ttaio«l.i  Fr.f««e»     The  nature  of  • 
n."iTVP"''?r'",*^'VT"''**^  from  a  provisional  preference  (anU. 

Ir^;     \k  ?k     il'""?^^    ^"v""  ^''''*''  '^''  P"'^""**  ''•»°«"  «to  be  called 
first.  80  that  hi.  knowledge,  whatever  it  amounts  to.  may  be  availed  of-  but 

when  thia  ha.  been  done,  the  field  i.  .tUl  open  for  other  witnesses ;    hese 

maj  support  or  they  may  contradict  the  preferred  witness;  his  tes  imony 

..s  .n  no  sense  final.    In  short,  the  preference  for  him  is  provuional  onl/. 

an.  as  against  other  witnesses  It  lasu  only  until  his  testimony  is  finished. 

But  in  the  former  chws,  the  preferred  witness  is  not  merely  called  first 

his  testimony  when  produced,  is  taken  as  final    No  other  witnesses  will 

be  allowed;  the  error  of  hui  testimony,  if  any.  cannot  be  shown  by  other 

and  contradicting  witnesses.    In  short.  hU  testimony  is  emiclume 

That  such  a  strict  and  absolute  effect  should  be  conceded  to  any  human 

beings  testimony  „  .ndeed  extraordinary,  and  it  may  well  be  asked  whether 

our  law  of  evidence  recognizes  any  rule  of  preference   of  the  conclusive 

sort    May  not  the  apparent  cases  of  conclusive  preference  be  explainable 

as  m  truth  results   of  other  independent  principles  of  substantive   law 

sometimes  loosely   dealt   with   in   terms   of  "conclusive  evidence"?    No 

doubt  this  IS  the  true  explanation  of  most  of  the  instances  in  which  such 

a  t..rm  u  employed,  and  it  remains  to  ascertain   whether,  after  all   such 

explanations,   there  exist  any  instances  of  conclusive  preference   in  the 

M>e  of  genuine  rules  of  evidence.    The  various  instances  to  which   the 

term  «' conclusive  evidence-  has  been  more  or  less  plausibly  applied  may 

be  grouped  into  three  classes,  i.e.  two  classes  of  rules  clearly  non-evidential 
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CONCLUSIVE  TESTIMONY. 


[Chap.  XLII 


The 


and  one  class  clearly  evidential  (so  far  as  it  has  any  recognition), 
first  two  must  here  be  briefly  considered. 

§  1346.  Caies  Involving  the  Integration  ("  Parol  Evidence  ")  Principle,  dU- 
tlngnlshed  (Corporate  Record*,  Judicial  Recorde,  Contract*,  etc.).  There  are 
innumerable  cases  in  which  a  writing  is  regarded  as  the  sole  and  exclusive 
object  of  proof  because  of  the  "parol  evidence"  or  Integration  principle 
(post,  §§  2400,  2478).  This  principle  assumes  that,  by  some  provision  of 
law,  or  by  the  parties'  intent,  the  act  effective  in  law  is  a  single  written 
memorial,  an^.  that  no  parol  act  is  to  h3  regarded  as  of  any  effect  for  the 
purpose.  Where  this  is  the  situation,  it  is  obvious  that  the  terms  of 
the  writing  are  alone  to  be  proved ;  the  writing  must  be  produced,  or,  if  it 
is  unavailable,  iU  terms  must  be  proved.  Here  it  is  clear  that  the  writing 
is  not  "evidence,"  nor  "conclusive  evidence,"  of  the  act;  for  it  t»  the  act. 
That  the  writing  cannot  be  shown  to  represent  inaccurately  some  prior 
parol  conduct,  is  not  because  the  writing  is  conclusive  evidence  of  what  that 
parol  conduct  was,  but  because  the  parol  conduct  is  immaterial  and  in- 
effective, and  therefore  (anU,  §  2)  cannot  be  proved  at  aU.  It  is  not  because 
we  trust  conclusively  to  the  writing's  testimony  of  what  the  parol  conduct 
was,  but  because  we  do  not  care  what  the  parol  conduct  was,  and  are  not 
allowed  to  ascertain. 

In  consequence  of  this  principle  f  Integration,  then,  the  question  is 
constantly  presented  whether  a  specific  writing  has  become  the  sole  act 
material  to  the  case ;  and  this  is  purely  a  question  of  the  substantive  law 
applicable  to  the  kind  of  transaction  involved.  It  is  not  a  question  of  a  rule 
of  evidence,  —  as  later  more  particularly  noted  (post,  §  2400).  The  treatment 
of  such  questions  would  be  here  out  of  place  and  impracticable.  It  will  lie 
enough  to  note  some  illustrations  of  the  kind  of  problem  presented.  For 
example,  whether  a  corporate  record  can  be  shown  to  be  incorrect  depends 
on  whether  by  the  substantive  law  a  corporate  doings  to  be  effective  must 
be  done  in  writing,  —  even  though  the  question  may  be  expressed  by  asking 
whether  the  written  record  is  conclusive.'  So  where  a  surety  gives  bond 
to  answer  for  an  official's  defalcation,  to  hold  that  the  State  auditing  books 
are  not  conclusive  is  to  say  that  he,  the  surety,  has  contracted  to  be  re- 
sponsible for  the  actual  amount  missing,  and  not  for  the  amount  recorded 
in  the  books  as  missing."  So  where  a  statute  prohibited  a  town  to  main- 
tain as  a  schoolmaster  a  person  not  having  a  certain  certificate  of  quali- 
fications, to  hold  that  those  qualifications  could  not  be  shown  by  evidence 
without  producing  the  certificate  is  not  to  hold  the  certificate  conclusive 
evidence  of  them,  but  to  hold  that  the  only  fact  material  under  the  law 
was  the  possession  of  a  specific  writing.'  So,  in  a  prosecution  for  publish- 
ing a  seditious  article  in  a  newspaper,  to  hold  that  the  proprietor's  filing 


»  1861,  Greeley  t>.  Qulmby,  22  N.  H.  S86,  888 
("m  the  Uw  reqaired  that  the  return  of  the 
eelectmen  laying  out  the  road  should  be  in  writ- 
inK,  no  other  proof  can  be  substitnted  for  it  )  j 
and  caaea  cited  pott,  (  2161. 

1884 


•  1878,  StaU  V.  Newton,  33  Ark.  276,  284. 

*  1819,  Com.  V.  Dedham,  16  Maaa.  141. 
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a  sample  copy  at  the  registry-office  as  required  by  statute  is  "conclusive 
of  publication  "  is  merely  to  hold  that  the  filing  of  such  a  copy  is  an  act  of 
publication  for  the  purposes  of  the  penal  law.*  Again,  in  an  issue  over  the 
boundary  of  land  granted  by  the  Government,  a  ruling  that  the  official  survey 
is  conclusive  is  not  necessarily  a  ruling  as  to  its  conclusive  testimonial 
eflect,  but  signifies  that  the  survey  is  a  part  of  the  grantor's  description  of  the 
land  conveyed,  and  is  therefore  part  of  the  deed  of  grant.*  Other  illustrations 
are  furnished  in  those  cases  where  certain  judicial  action  will  be  taken  accord- 
ing as  a  specific  document  does  or  does  not  exist,  irrespective  of  any  attempt 
to  ascertain  and  establish  the  truth  of  the  assertions  in  the  document.  For 
example,  a  person  claiming  to  be  a  foreign  envoy  will  be  treated  judicially  as 
such  if  the  Executive  has  recognized  him  as  such,  irrespective  of  the  truth  of 
the  case ;'  a  foreign  commission  carried  by  a  ship  will  be  held  "  conclusive  " 
of  its  national  character,  i.e.  no  attempt  to  investigate  further  will  be  made ;  ^ 
a  judge's  certificate  as  to  what  passed  at  a  trial  will  be  treated  as  "  conclusive  " 
in  an  application  for  a  new  trial,'  i.  e.  so  far  as  concerns  the  terms  for  granting 
a  new  trial,  one  of  them  is  that  the  trial  judge's  certificate  shall  state  certain 
things.  In  some  jurisdictions  the  answer  of  a  garnishee  as  to  how  far  he  is 
chargeable  shall  be  "  conclusive,"  » t. «.  for  the  purpose  of  allowing  the  use  of 
garnishee-process,  one  of  the  terms  of  its  allowance  Lt  that  the  garnishee's 
statements,  whether  true  or  not,  shall  be  the  basis  of  action.  Finally  it  may 
be  noted  that  a  Court  record  is  "  conclusive "  as  to  the  proceedings  of  the 
Court,  not  because  it  is  a  preferred  source  of  evidence  of  the  things  actually 
done  in  parol,  but  because  it  w  itself  the  judicial  act  and  the  parol  matters 
are  not  the  judicial  acts.^" 

§  1347.  Ckms  involvins  the  Bffeot  of  Jndsmente,  distingiilahed  (Judgmanto, 
Certifioates  of  Manled  Women'*  Aoknowledgmants,  Bborilb'  Returns,  JudiciaUy 
EsubUahed  Copiea,  Land  Office  RoUnga,  etc.).  In  considering  the  effect  to  be 
given  to  a  judgment  in  another  Court  or  cause,  and  especially  a  foreign 
judgment,  when  offered  to  sustain  an  action  brought  to  enforce  it  or  pleaded 
in  defence  to  another  action  brought  for  the  same  claim,  it  is  common  to 
speak  of  the  judgment  in  terms  of  evidence  and  to  describe  its  effect  by  the 
phrase  "  conclusive  evidence." '  Is  a  judgment,  then,  an  instance  of  a  rule 
of  conclusive  preference,  making  the  other  Court's  certificate  that  Doe  has  or 
has  not  a  certain  cause  of  action  a  conclusive  testimony  to  that  fact  ?  By  no 
means.  The  theory  of  the  use  of  judgments  is  not  a  matter  to  be  lightly 
dogmatized  about ;  yet  it  seems  clear  that  the  operation  of  recognizing  it  in 

•  1718,  R.  V.  Motherwll,  1  Stra.  98;  1874, 
Exp.  Gillebr»nd,  L.  R.  10  Ch.  App.  62. 

»  1896,  Phillips  V.  Meagher,  186  Mass.  162, 
44  N.  E.  136. 
»•  PoH,  I  2460. 

»  £.  g.  Ellenborongh,  L.  C.  J.,  in  Hall  ». 
Obder,  11  Eait  118  ("evidence  of  the  debt") ; 
Brougham,  L.  C,  in  Houlditch  ».  Uonegall,  3 
CI.  *  F.  470  ("a foreign iudgmentisonly prima 
facie,  not  cooclosive  evidence  of  a  debt   ), 


*  1818,  R.  r.  O'Doherty,  6  State  Tr.  N.  ». 
831,  874. 

■  1901,  Allmendinger  v.  HcHie,  188  111.  308, 
59  N.  E.  61 7  (refusing  to  let  a  eurveyor  impeach 


ecorded  plat  made  by  statute  equivalent  to  a 
oJ);  1814,  Binggoldv.  Gallowav,  3  H.  ft  J. 
4.11,  481 ;  1897,  Carter  t».  Homback,  189  Mo. 


238.  40  S.  W.  80S. 

•  Pori,  i  2874. 

*  1822,  Santiasima  Trinidad,  7  Wheat 

835. 
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[CHAP.  XLFI 


support  of  a  plaintiff  or  in  defence  of  a  defendant  is  upon  analysis  not  at  nil 
an  employment  of  evidence.  It  is  rather  the  lending  of  the  Court's  execuiiv  • 
aid,  on  certain  terms,  to  a  claimant  or  a  defendant,  without  investigation  of  thj 
merits  of  fact.  The  closest  analogy  is  that  of  an  alias  e.xecution ;  when  the  K^  1 
effectiveness  of  a  first  e.Kecution  has  expired  witliout  the  party's  obtaiiii.^ 
satisfaction  of  the  judgment,  he  may  without  a  new  trial  reinvoke  the  exet  u- 
tive  aid  of  the  Court  and  obtain  a  second  writ  of  execution,  because  tho 
original  judgment  or  order  of  the  Court  to  make  satisfaction  has  not  yet  Ijhh 
fulfilled.  In  such  a  case  the  Court  lends  its  executive  aid  because  of  its  i>wii 
order  or  judgment  already  rendered;  there  is  no  question  of  re-trying  liie 
facts  of  the  claim,  but  merely  of  whether  and  on  what  terms  it  will  gnuit 
anew  its  executive  aid.  Now  the  act  of  the  Court  in  giving  effect  through  its 
own  officers  to  a  judgment  in  another  Court  or  cause  does  not  in  its  nauue 
differ  from  the  issuance  of  an  alias  execution  ;  it  differs  only  in  regard  to  tlic 
terms  upon  which  this  effect  and  aid  will  be  granted.  Not  upon  the  iinre 
existence  of  another  Court's  judgment  will  the  second  Court  lend  its  ov.n  iinl ; 
but  only  for  certain  kinds  of  judgments  from  the  other  Court.  If  the  present 
Court  believes  that  there  was  in  the  other  Court  a  fair  and  full  investi;,'iiii.iii 
of  the  facts,  including  a  due  summoning  of  parties  bound  to  obey  tlie 
summons,  an  opportunity  for  the  full  hearing  of  evidence  on  both  sides,  <in.l 
an  honest  and  intelligent  deliberation  by  tlie  tribunal  over  the  evidence,  th'U 
the  present  Court  will  lend  its  enforcing  aid  as  if  to  its  own  judgment.  Tin; 
fairness,  fulness,  and  legality  of  the  other  Court's  investigation  are  mcr.ly 
the  main  circumstances  affecting  the  present  Court's  willingness  to  lend  its 
judicial  aid  and  to  treat  the  other  Court's  judgment  or  order  as  its  (nvii. 
That  a  domestic  judgment  is  ordinarily  conclusive  and  cannot  be  collaterally 
attacked  involves  in  truth  merely  a  general  duty  and  practice  of  domestic 
Courts  to  aid  in  enforcing  one  another's  judgments  without  attempting;  to 
investigate  anew  the  truth  of  the  facts  thereby  adjudged  to  exist.  That  a 
foreign  judgment  by  a  Court  not  having  jurisdiction,  or  by  a  Court  ini]iosoil 
upon  by  fraud,  or  by  a  Court  acting  itself  fraudulently,  will  not  be  enfurced, 
is  a  proposition  which  in  legal  theory  is  precisely  what  it  purports  tn  lie ; 
namely,  not  the  declining  to  take  certain  testimony  as  conclusive,  ln.t  the 
failure  to  give  enforcement  to  an  order  by  another  Court  which  caiinut  he 
enforced  by  this  Court's  officers  unless  this  Court  chooses  to  order  it.  The 
important  feature  is  that  in  either  case  —  whether  treating  or  not  treatin,'  the 
judgment  as  conclusive  —  there  is  no  process  of  judicial  investigation,  resultiiii,' 
in  taking  the  judgment  as  the  conclusive  testimony  to  some  ulterior  ami  niaiii 
issue  before  the  Court,  but  there  is  merely  a  declining  or  a  grantin,'  the 
Court's  aid  to  carry  out  an  order  of  another  Court.  If  the  judgment  is  neog- 
nized  as  conclusive,  then  the  plaintiff  offering  it  is  given  an  order  to  enforce 
it,  or,  when  it  is  pleaded  in  bar,  is  denied  an  order  to  enforce  his  claim.  If 
the  judgment  is  not  recognized  as  conclusive,  then  an  action  or  a  di'fi'nce 
based  on  it  is  rejected,  and  the  state  of  facts  as  to  the  original  claim  is  inves- 
tigated in  a  practically  distinct  proceeding,  in  which  the  prior  judgment 
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plays  no  part  except  in  sometimes  affecting  tlie  burden  of  proof.  The  mode 
of  dealing  with  a  judgment,  therefore,  involves  f.vo  alternatives.  On  the  one 
hand,  the  Court  may  act  upon  and  enforce  the  other  Court's  judg.ie.it  without 
investigating  the  facts  adjudged.  On  the  other  hand,  it  may  decline  to  aid 
ill  enforcing  the  other  Court's  order,  and  may  investigate  the  facts  for  itself 
In  neither  alternative  is  the  judgment  used  ns  conclusive  evidence  ' 

It  follows,  then,  that  so  far  as  any  certiticates,  orders,  findings,  or  other 
ofh.ial  determinations  are  to  be  assimilated  to  judicial  judgments,  they  will 
be  accepted  by  the  Court  and  acted  on  ns  "  conclusive."  t.  e.  without  allow- 
ing a  new  investigation  of  the  facts.  How  far  certain  kinds  of  official  de- 
ter.ninations  are  thus  to  be  assimilated  to  judicial  judgments  because  of  the 
judicial  nature  of  the  proceedings  in  the  course  of  which  they  were  rendered 
IS  a  question  belonging  to  the  law  of  Judgments,  and  not  to  the  law  of  Evi- 
dence. It  may.  however,  be  noted  here  thrt  there  are  five  sorts  of  such 
documents  (other  than  formal  judgments  of  other  Courts)  as  to  which  this 
question  of  "conclusiveness"  has  been  most  commonly  raised 

(1)  The  certificate  of  the  magistrate,  notary,  justice,  or  other  officer,  taking 
the  pnv;/  examination  and  arknonledgmmt  of  a  m<,rHed  woman  that  a  deed 
si-ned  by  her  was  executed  of  her  own  free  will  and  with  full  knowledge 
was  at  common  law  not  open  to  disproof  of  its  correctness,  because  it  was 
regarded  as  m  the  nature  of  a  judicial  determination  ;  but  other  views  have  in 
some  jurisdictions  prevailed,  often  in  virtue  of  express  statutory  provision" 

(2)  A  sheriff's  return,  besides  being  admissible  as  an  official  statement 
{post,  §  1664),  18  also  usually  treated  as  conclusive  (r.  e.  not  to  be  shown  erro- 
neous) to  the  same  extent  that  the  other  parts  of  the  same  judicial  proceeding 
are  conclusively  determined  by  the  judgment,  i.  e.  as  against  the  parties  and 
tlieir  privies ;  while  as  against  the  sheriff  himself  it  will  be  affected  by  the 
doctrines  of  estoppel.* 


»  This  theory  of  the  nature  of  the  act  of 
enforoing  another  Court's  judgment  seems  to 
harraoiiizo  with  that  of  Mr.  F.  Piggott  in  his 
aciitp  m<\  philosophic  treatise  on  Foreign  Juda- 
r.:M:ts,  p.  20.  * 

•  .See  the  different  theories  expounded  in  the 
following  cases :  1828,  Elliott  v.  Peirsol,  1  Pet. 
323;  1S80,  Johnson  v.  Van  Velsor,  43  Miili 
20s,  219 :  1843,  McNcely  v.  Rucker.  6  Blarkf! 
m  ;  1870,  Woodhead  v.  Foulds,  7  Bush  222  • 
1S98.  Heaton  ».  Bank,  59  Kan.  281,  S2  Pac. 
8i«  (nfing cases) ;  1840,  Harkins  v.  Forayth,  11 
L..wh  294  301  J  1861.  Doilge  v.  Hollln.head, 
8  Muin.  25,  39;  1898.  Davis  v.  Howard,  172 
111.  340,  50  N.  E.  258. 

The  ff-"owing  lUt  will  give  a  cine  to  the  chief 
distinctions  and  authorities :  1893,  E<linburgh 
L  \^lk  p'-.r  P»P!«.i'>2  Ala.  241.  14  So. 
656  ;  1885,  Petty  v.  Onaard,  45  Ark.  117;  18.W, 
Woo,l,|:.  Polhemns,  8  Ind.  60,  66  ;  1859,  Tatum 

rJ'   !"««'  V^J,"-  "^"'  ^<"^  "■  T™I,  7  Bnsh 
■W;  1877,  Wbbler.  Hall.  13  id.  61,65;  1873, 
IjKklmrt  V.  Camfield,  48  Miss.  470,  489  ;  1888 
Mays  V.    Pryce,  95   Mo.    603,    6U,   8    8    W 
'31;  1897,  Spivey  v.  Rose,  120  N.  C.  163,  26 


S.  E.  /Ol;  1862.  Tmman  t>.  Lore,  14  Oh.  St 
144,  151;  1903,  Western  Loan  &  S.  Co.  r. 
W  aisman,  —  Wash.  —  ,  73  Pac.  703. 

•  The  following  cases  will  give  a  clue  to  the 
distinctions  and  authorities:  1809,  Gyfford  e 
Woodgate.  2  Camp.  117  (not  conclusive  as  to 
the  consent  of  the  plaintiff  to  an  alins  fi.fa.)  ■ 
1848,  State  v.  Uwson,  8  Ark.  380,  384  (coikIu-' 
eive  against  himself,  and  in  actions  l*tween  tliii-d 
persons,  but  not  against  the  plaintiff  in  action 
against  the  sheriff  for  wasting  goo<ls  levied  on)  ■ 
1882,  Hunt  V.  Weiner,  S9  id.  70,  ".I  (.roditor'a 
bill ;  return  of  nulla  bona  conclusive-);  1827, 
Watson  V.  Watson,  6  Conn.  334  (not  conclusive 
on  execution  or  mesne  process) ;  1842,  Nilcs  v. 
Hancock,  3  Mete.  568,  569  (return  of  service  of 
copy  of  citation  ;  conclusive  as  to  the  copy's  cor- 
rectness) ;  1849,  Browning  v.  Flanagin,  22  N.  J. 
L.  667,  673  (held  conclusive  as  between  debtor 
and  creditor  and  their  privies,  and  also  again-st 
the  sheriff  himself  always,  but  not  in  the  theriffs 
favor ;  here,  not  in  an  action  for  escape  ;  cases 
copiously  cited);  1897.  Campbell  Co.  ».  Marder, 
60  Nebr.  288,  69  N.  W.  774  (not  conclusive). 


1637 


11347 


RULES  OF  PREFERENCE. 


[Chap.  XLU 


(3)  The  establishment  of  a  copy  of  a  lost  deed  by  judicial  procecfMiij.N 
allowed  by  statute  for  that  purpose  might  be  regarded  as  conclusive  c  f 
the  terms  of  the  deed,  provided  tlie  result  of  the  proceeding  were  regardt  1 
aa  a  judgment  affecting  all  persons  concerned  ;  but  such  does  not  seem  to  1  o 
the  effect  generally  conceded.* 

(4)  The  obsolete  "  triul  bi/  cirtificate"  (ns  when  the  fact  of  bastardy  vas 
determined  by  certificate  of  the  bishop  offered  in  a  common-law  court)  was 
in  reality  the  acceptance  of  a  judgment  of  an  ecclesiastical  or  other  tribunal 
uiion  a  matter  committed  to  its  jurisdiction.* 

(5)  The  certificate  or  ruling  of  an  officer  of  the  Federal  land  office  is,  upon 
certain  matters,  in  effect  the  judgment  of  a  conjpetent  tribunal,  and  is  thta- 
fore  "  conclusive." ' 

§  1348.  Oenulne  Iiutanoe*  of  Rules  of  Conoluatve  Praferanoe;  General 
Consldat&:!oiia  of  PoUcy  and  Theory  appUoable  to  them.  After  thus  discriiui- 
nating  those  iuL'ances  of  conclusiveness  which  in  reality  involve  some  aijili- 
cation  of  the  principle  of  Integration  or  the  principle  of  Judgments,  it  is 
practicable  to  examine  the  cases  in  which  some  genuine  rule  of  conclusive 
testimonial  preference  is  put  forward  for  recognition.  Certain  general  con- 
siderations must  first  be  noticed. 

(1)  The  practical  mark  of  distinction  between  instances  of  the  "parol  eri- 
dence  "  (or  Integration)  principle  and  genuine  instances  of  condusive  prefer- 
ences is  this :  When  the  writing  in  the  former  instance  is  lost  or  otherwi.-e 
unavailable  in  Court,  then  its  terms  must  be  proved  by  copy  or  ot!  urwise, 
and  if  it  never  existed  as  required  by  law,  then  nothing  can  be  proved  (pottt, 
§§  2425,  2453) ;  while  in  a  case  of  conclusi\  e  testimonial  prefe  ence,  if  the 
preferred  testimony  is  not  to  be  had,  then  the  field  is  open  to  any  otlier  evi- 
dence of  the  fact.  For  example,  if  a  judicvd  record  never  was  made,  tlo 
oral  proceedings  cannot  bo  proved,  because  the  only  effective  judicial  acL  it, 
the  writing ; '  and  if  the  record  was  made  but  has  been  lost,  then  the  terms 
of  the  lost  writing,  not  the  parol  proceedings,  must  be  proved.'  But  in  the 
case  of  a  magistrate's  report  of  testimony  taken  before  him,'  or  an  election 
commission's  certificate  of  the  result  of  the  election,*  or  the  official  eiiml- 
ment  of  a  legislative  act,*  the  effective  and  material  legal  act  is  still  the 
testimony  uttered,  or  the  vote  cast,  or  the  yeas  and  nays  voiced.  Though 
conclusive  credit  may  be  given  to  the  report  by  the  magistrate,  or  the  cimi- 
mission,  or  the  presiding  officer,  still  his  document  can  never  be  legally  any- 
thing more  than  a  testifying  to  the  act  of  another  person  ;  hence,  thougli  this 
report  if  available  may  be  treated  as  conclusive,  yet  if  the  report  was  never 
made,  then  the  effective  act  of  testifying  or  voting  may  be  otherwise  proved. 


•  Cases  cited  ante,  {  1273  ;  pout,  %  1660. 

•  1591,  Abbotof  Strata  Mercella's Case,  9  Co. 
Eep.  31  a ;  1628,  Coke  upon  Littleton,  74  a  j 
1768,  Blackstone, Commentaries,  111,333;  1793, 


'  1903,  De  Cambra  r.  Rogers,  189  U.  S.  119, 
23  Sup.  619. 

1  Sayles  v.  Briggs,  4  Mete.  i2\;  post,  §2450. 
»  Mandeville  ».  Heynolds,  68  N.  Y.  628,  533  j 


Ilderton  «.  Ilderton,  2  H.  Bl.  145,  156  (trial  by     ;»»^  J  2450. 

bishop's  certificate,    held   not  anplicahle  in   a  •  Ante,  %  1327 ;  poll,  {  1349, 

Scotch  dower>!asej  the  opinion  brings  out  the  «   - 


jurisdictional  nature  of  the  controversy). 
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•  Poal,  f  1351. 

•  Poat,  %  1350. 
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and  If  the  report  was  made  but  is  unavailable  through  loss  or  destruction 
then  also  he  testifying  or  voting  may  be  otherwise  prtved     The  prSnce' 

erence ;  and  the  loss  of  the  preferred  testimony  therefore  lea-L  he  testifirn. 
or  voting  (since  ,  is  throughout  the  effective  act  fur  legal  purpose  ImZy. 
able  by  such  evidence  as  remains  available.  '»"»prov 

(2)  Upon  y>\m  general  eonsuierations  of  policy,  if  at  all.  should  any  rule 
o    conclusive  preference  be  recognised?    It  is  obvious  that  the  rec."n-   on 
of  such  a  rule  «  an  extreme  step  to  take.     It  amounts  almost  to  an  n  d  ca- 
t.  n  of  the  Court's  judical  functions  (;«,<  §  1353).    To  forego  invest  ..t^Si 
mto  the  existence  of  a  act  In^eause  a  certain  officer  not  having  judici  I'Jo^ 
ers  or  opportunities  of  investigat.m  has  declared  it  to  exist  oVnot  to  ex7t 
ami  to  accept  his  statement  as  conclusive  and  indisputable,  is  in  effect    o 
re  use  to  exercise  as  regards  that  specific  fact,  that  function  of  tLlnves  i! 
gallon  and  final  determination  of  disputes  which  is  the  peculiar  attribute  of 
te  Judiciary  as  distinguished  from  the  Executive  and  thfl^gis  a"  -  l^.a 
the  Court  may   If  .t  chooses,  in  dealing  with  evidence,  take  such  a  step 
seems  clear. -though  whether  the  Legislature  may  constitutionally  olte 
It  to  do  so  ,s  another  question  {.^.t,  §  1353).     But  obviously  it  ii  a  step 
whieh  W.11  not  be  taken  except  when  clearly  indispensable  as  the  best  prac 
t.cal  method  of  settling  disputes  and  giving  stabil^y  to  the  interes     of  a 
concerned.     It  would  seem,  a  priori,  that  such  a  rule  does  become  the  mos 
practical  so  ution  m  two  kinds  of  situations,  and  in  two  only  • 

t,  rlt^'f "'  ^"'^°"""-'  ^^""^^  °"^>'  '^''  P"^''^^  *°  ^^^  «Pecifi°  litigation  and 
er^forethe  same  question  of  fact  must  be  investigated  anew.  evenTnu- 
nirrable  t  mes.  between  parties  not  affected  by  pri^r  judgments  ThL 
may  the  jfore  be  an  analogous  situation  in  ^Uc^^nnler'^Z^J^'Z 
he  affectedly  afacUoraraon  to  therights  or  duties  of  all;  and  this  fact  TnThe 
al«,.nce  of  a  judical  proceeding  binding  on  all.  may  be  from  tL     'o  u  1 

ti'!:r  In'  f  r'"'  '^,'f ""'  ^""^-^  ^"-^  ^^"^-^^'-'^  -  successive  «" 
to„s^  In  such  a  case,  all  the  rights  of  the  innumerable  parties  affected  by 
this  fact  miglit  be  doomed  to  a  perpetual  instability;  for  no  one  co.^rned 
can  predict  what  the  issue  will  be  in  the  possible  litigation  of  Tnnurrable 
successive  adversaries.  It  would  therefore  be  highly  desirable  if  a  Ste 
and  rustworthy  official  certificat.n  of  the  fact  had'^been  au  hicaUy  d 
pen  y  ^ade.  for  the  judiciary  to  aanounce  as  a  settled  rule  that  thrl   at 

i  Thrai?  tr^f^'^.'^  ""P'^'  ^"  "  ^"^'^^'  investigation  nscon- 
c  ns.ve.  Thus  all  the  vital  advantages  of  stability  would  be  secured  and  the 
dsadvantages  of  possible  error  could  be  regarded  as  comparatively  triflin. 

oftcally  enrolled  copy  of  a  legislative  act,  used  as  conclusive  evidence  of  the 
(h)  It  may  occur  that  shortly  after  the  doing  of  a  IptoI  nnf  „//  .,;• 
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either  because  documents  are  destroyed  or  lost,  or  because  witnesses  niv 
tampered  with  or  become  incompetent  or  -lon-compellable  to  testify.  It'  a 
class  of  cases  existed  in  which  this  dearth  of  satisfactory  evidence  haliit- 
ually  occurred,  and  if  at  the  same  time  a  trustworthy  official  stateuRut 
of  tlie  fact  as  it  was  had  been  made  close  to  the  time  of  the  fact  nii  I 
with  thu  most  satisfactory  data  bafore  the  officer,  it  might  well  be  thuii^;lit 
that  on  thu  wliolu  a  closer  approach  to  the  truth  could  be  reached  by  ac>'<']>u 
ing  the  official  statement  as  conclusive,  instead  of  by  making  the  attend  t  to 
wcigli  tlie  scanty  or  untrustworthy  evidence  that  might  be  available  fur  tli>: 
purposes  of  the  subsequent  judicial  investigation.  It  would  be  essential  i<t 
such  a  .situation  that  the  official  statement  should  be  especinlly  trustwortli\ , 
that  the  ordinary  evidence  subsequently  available  should  be  especially  un- 
trustworthy or  scanty,  and  that  both  of  these  features  should  habitually  l»- 
prusent  in  that  class  of  disputes ;  but,  given  these  three  conditions,  tlie  lasi; 
would  seem  to  present  a  fair  justiKcation  for  refusing  to  investigate  in  tlit> 
ordinary  way  and  for  taking  the  official  statement  as  conclusive  testimony  to 
the  fact  in  issue.  The  typical,  and  perhaps  the  sole  case,  illustrating  tliise 
conditions,  is  that  of  an  election  officer's  certificate  as  to  the  number  ami 
tenor  of  votes  cast  and  the  qualifications  of  the  voters  (post,  §  1351). 

It  may  be  added,  finally,  that  wherever  a  rule  of  conclusive  prcferouce 
can  be  laid  down  at  all,  it  can  apply  only  to  a  written  official  statement,  nor  In 
testimony  on  the  stand.  The  statement  must  be  offieid,  because  the  sanctions 
of  the  official  oath  should  at  least  be  present,  or  else  the  statement  is  no 
more  trustworthy  than  any  other  person's.  The  statement  must  be  in  icrit- 
ing,  because  otherwise  the  recollection-testimony,  even  of  an  official,  is  no 
better  tlian  another's  recollection.  No  one  has  ever  thought  of  siigsrestiii" 
a  rule  of  conclusive  preference  for  any  testimony  other  than  official  wriiton 
statements. 

§  1349.  Same:  (1)  Maglstrata'*  Report  of  Taattmony.  Where  a  commit- 
ting magistrate  is  required  by  law  to  make  a  written  report  of  the  statement 
of  the  accused  person  under  examination  and  of  the  testimony  of  the  wit- 
nesses, tliis  report,  as  already  noticed  {ante,  §§  1326-1329),  must  be  protlm  ed 
as  a  preferred  testimony  to  the  words  of  the  statement  and  the  testimony. 
But  is  this  report  to  be  given  such  further  and  paramount  weight  that  it  is 
to  stand  as  conclusive  and  irrefragable  by  any  evidence  of  its  error  ?  In  the 
first  place,  it  can  hardly  be  contended  that  the  express  legal  duty  of  the 
magistrate  to  make  the  report  invests  it  with  such  conclusiveness ;  there  is 
certainly  no  such  general  principle  applicable  to  statements  made  uuiler 
official  duty.  In  the  next  place,  the  magistrate's  report  is  not  goverueil  liy 
the  "  parol  evidence  "  theory  of  judicial  records  (post,  §  2450) ;  for  testimony 
is  not  a  judicial  act ;  and  the  theory  of  judicial  records  -s  merely  tliat  the 
judicial  act  is  originally  done  and  constituted  in  writing,  and  the  testimonial 
utterance  of  a  witness  or  the  accused  is  distinct  from  any  judicial  act  ihme 
as  a  part  of  the  record.  Furthermore,  neither  of  the  general  considerations 
of  necessity  and  policy  (mentioned  in  §  1348,  ante)  can  apply  to  the  present 
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r.se  to  make  It  de.irable  to  take  the  magistrate's  report  as  conclusivo. 
Fmally  considering  the  circumstances  under  wiuch  such  reports  are  drawn 
up  and  the  unfair  consequences  that  may  often  follow  from  the  inability  to 
expose  their  errors,  policy  seems  rather  to  rcjuire  that  they  should  not  be 
treated  as  conclusive : 

I,  «hich  other  evldeno.  U  to  be  exoluded  ;  in  the  determin.tion  of  wl  ich  the  ne<e»lTt, 

to  1  h..»^  judic.^  record,  are  notouly  primary,  but  from  their  nature  conch.siv.,  evince 
olthedeci..ou.of  CourUof  ju«Uce.  .  .  .  [But  M  to  deposition,  talcen  in  crimhrnl  rill 
ev,,ie,.ce  u  «lm„.ible  by  way  of  explanation,  or  to  prove  that  the  party  nmdeothe; 
.tat«menU  be.ide.  thoee  reduced  into  writing,  otherwi«  the  wfety  of  pri/oner.  and  he 
crea.t  of  w.t„e«e.  wo.dd  depend  on  the  hone.ty  and  accunu^y  of  tl.e  clerl^rwKke 
the  exammafon,  .  .  Even  if  «..  entire  examinations  of  the  witnesses  and  The  <^« 
nn   al  of  a  pr.«,ner  Uke  place  at  the  same  time,  it  would  «,e.n  most  ineonvenienHs 

r:   l^u  cT^h        ;  *°  ""^"  "■!■":'"'"  """""""o"  «<"'«l'"i«  M  to  all  the  preUmina?; 
statements  of  the  wituessei  on  which  it  it  founded."  •■"'"■ry 

The  precedents  on  the  subject  must  be  considered  separately  for  the  case 
of  m  accused  person's  statement  and  that  of  a  witness'  testimony;  for  the 
doctnne  has  received  different  treatment  in  the  two  cases.  T..  connection 
with  both  It  13  to  be  remembered  that  the  statutes  on  the  subject  of  the 
ma...strate  s  duty  (ante  §  1326)  often  require  him  to  take  down  no  more  than 
"the  substance     of  what  was  said  or  «  so  much  as  may  be  material "  • 

(..)  The  rule  seems  to  have  become  settled  in  England  during  the  1800s 
Jat  the  magistrates  report  is  conclusive  as  to  the  statement  of  the  acosed^ 
Bnt  tins  rule  has  been  accepted  in  only  a  few  American  jurisdictions.'  The 
rule,  as  accepted,  applies  only  to  such  utterances  as  the  magistrate  has  pur- 
portal  to  take  down  ;  hence,  utterances  made  at  another  time  than  the  formal 
statement,  or  at  that  time  but  apart  from  the  formal  stateu.ent.  may  be 
proved  by  other  testimony ;  the  general  notion  being  that  so  far  as  the  magis- 
trate s  report  goes,  it  is  not  to  be  contradicted.*    It  must  be  noted,  on  the 

times  obscure  precedents  :  \i%h,  R.  v.  .Spilsbnry 

7  C.  &  P.  187  (reuiarlta  I,y  tlie  .lefeiidaiit  tlurine 
the  eMimnation  of  the  witnesses,  aixl  not  when 
hunsflf  examined,  adnutteil) ;  1838.  K.  e  Monte 

8  1.1.  605  (blanks  cannot  be  filUd  j  certain 
names  here  omitteU  in  the  clerlts  written  nimrt 
S-  '''" '«»""">ny) :  1846,  K.  v.  Well.r.  2  C.  * 
K.  2Z3  (remark  of  the  defendant  made  while  a 
witness  was  testifying,  excluded);  1850  K  v 
(  hrutopher,  -h.  991  (the  m.igistratc's  notes 
having  been  ^iven  to  the  clerk  to  write  them 
up  m  depoaition-form,  the  clrrk  at  his  office 
asked  some  additional  questions,  mid  wrote  them 
'n;  then  in  Court  the  deiwsitions  wi-re  later 
read  over  before  the  defendant  and  signed  by 
the  witnesses ;  held  that  the  answers  made  to 
the  clerk  could  be  asked  for  ornllv,  ns  no  part 
of  the  deiwsitions)  ;  1881,  Griffith'  r.  State,  37 
Ark.  332  (testimony  not  allowed  lor  answers  not 
rueoiiled,  but  allowed  for  m.igistnite's  wnriiinir 
questions  not  recorded) ;  1790.  State  v.  Welli? 


»  1816,  R.  ».  Smith.  1  Stark.  843  (evidence 
denyiii','  the  administration  of  the  oath  to  the 
deli-ri(iaiit  when  examined,  excluded  ;  Le  Blanc 
J.,  "could  nut  allow  that  which  had  been  sent 
ID  under  the  hand  of  a  magistrate  to  be  dis- 
puted ) ;  1833,  R.  V.  Bentley,  6  C.  *  P.  148 
(mistiike  in  entering  the  defendant's  statement 
as  a  complaint,  not  allowed  to  be  shown)  :  1833 
B.  r.  r^wis,  ib.  161  ;  1836,  R.  v.  Walter,  7  id! 

'  '  '■'*?'*'.?■  "•  P'''e''«y.  9  >>!•  124  (that  the 
acciisiii  had  been  sworn). 

•  Sec  the  cases  in  the  next  note,  and  also 
these;    1874,   Wright  V.  State,    80  Miss.    332 

( '  1'''™1  evidence  of  what  the  prisoner  may 

have  siiiil  on  that  occasion  nan  be  received  "  ■ 
utHms  the  writing  cannot  be  had)  ;  1898,  Powell 
r.  M  ite,  —  id.  —  .  23  So.  266  (other  testimony 
iiia.liinssible,  where  this  is  available  j  it  U  "ex- 
cliiMvc');  1901,  Cunning  v.  State.  79  id.  284 
80  ho.  658  ( Wright  v.  State  approved ). 

•  auch  seems  to  be  the  principle  of  the  some 
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one  bund,  that  even  such  utterances  aro  not  admissible  if  b]r  the  princi|>I>"* 
of  emi/t$sioH$  {ante,  §§  842-852)  the  whole  statement  is  not  receivnli!.* 
On  the  other  hand,  where  the  report  has  been  read  over  to  the  accused  mil 
he  has  expressly  assented  to  its  correctness  by  oral  acknowledgment  ur  iiy 
signnture,  the  writing  is  thus  adopted  as  his  own  and  becomes  a  statenx  it 
by  him  in  writing ;  he  thus  can  no  longer  deny  that  it  represents  what  lie 
said.'  In  the  absence  of  such  an  acknowledgment,  the  whole  doctrine-  that 
the  report  is  conclusive  is  (as  already  noted)  ill-founded,  and  should  Kr 
repudiated.  It  may  be  added  that  the  doctrine  itself  applies  only  su  Imi;.'  ;i4 
the  conclusively  preferred  testimony  is  available  (ante,  §  I  "48);  and  tlur'- 
fore  if  the  magistrate's  report  was  never  taken  or  if  it  wa.^  loit,  the  cu.so  i.h 
open  for  ordinary  testimony.* 

(I)  The  doctrine  was  also  applied  in  England'  to  the  magistrate's  ri'|»>rt 
of  the  testimony  of  a  wUiuu,  but  was  strictly  confined  to  the  testimony  t;ik<  n 
in  a  criminal  case  before  the  committing  magistrate.'  It  has  been  occioiuii- 
ally  recognized  in  this  country.*  The  limitations  already  noted  for  the 
report  of  an  accused's  statement  would  generally  apply  here  also,  miiUiin 
mutandis;  in  particular,  other  testimony  may  be  used  to  prove  uttcmncii 
made  on  a  distinct  occasion,  or  on  the  same  occasion  but  not  as  a  part  of  tlie 
formal  testimony,  or  even  during  the  fbrmal  testimony  but  on  matters  ;i(Mi- 
tional  to  and  not  purporting  to  be  covered  by  the  magistrate's  report'**     The 

1  X.  J.  L.  424,  429  (othnr  confeMiona  at  other 
times  rrcciviible  ;  hut  not  other  teitimony  of  the 
atntenientii  ile|io8e(l  to  the  maKiatrate). 

•  1833,  R.  V.  Uwia,  a  C.  *  P.  161 ;  and 
f     1  .iteil  (111^,  I  1328. 

-'  .810,  Sutc  V.  Kiiton,  3  Harringt.  854  (pre- 
ferred and  coiielunive,  but  only  when  sisned  by 
the  acuuaeil  or  exiiresaly  admitted  truej ;  State 
v.  Hamian,  ib.  6«7  (same);  1896,  State  v. 
Steevea,  29  Or.  85,  43  Pac.  947  (the  written 
record  of  an  oral  statement  made  by  an  accused, 
not  under  iiiiy  statute,  to  a  chief  of  police,  and 
•igned  by  the  former ;  "  Oral  statement*,  in- 
tended to  be  reduced  to  writing,  when  committed 
to  iMiier  and  sigiieil  by  the  person  making  them, 
•re  siippl'inted,  and  muiit  of  neceaaity  be  ex- 
cluded, by  the  writing  "). 

NeTertheleaa,  on  principle,  the  two  are  dia- 
tinct  statements  (us  noted  anU,  }  1332) ;  and  if 
the  attem;>t  is  not  to  contradict  the  writing,  but 
to  show  what  the  Hrst  and  oral  statement  really 
was,  this  would  seem  proper.  Compare  the  cases 
on  dying  dfclaraliona  {pnii>,  {  1450). 

•  Cases  cited  anU,  |{  1327,  1329,  and  the 
notes  mpra. 

'  But  not  originally  ;  see  §  1328,  nnie,  and 
the  following:  1679,  Lnngliom's  Trial,  7  How. 
St.  Tr.  417,  467  (the  Lonls"  Journal  of  an  ex- 
amination Iwfoie  them  was  offered  to  show  that 
Bedlow,  the  informer,  did  not  there  chiirge  the 
defendant ;  L.  C.  J.  Scroggs :  "  It  is  but  a 
memorial  taken  by  a  clerk,  and  do  you  think 
that  his  omission  shall  be  conclnsire  to  ua  I "). 

•  1838,  Sohinson  a.  Vaughton,  8  C.  *  P. 
852,  254  (applicable  only  in  felony,  "  because 
by  an  act  of  Parliament  niagistratea  are  bound 
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to  take  down  what  the  witnesses  say  ") ;  \*\\ 
Jeans  V.  Wbnedon,  2  Moo.  A  Kob.  48r|.  Vwni. 
well,  J.,  lembh  (not  applii'able  in  niiliioui 
prosecution);  1860,  Kili|iowaki  ■>.  Merrvwi  iilur, 
8  F.  J[  F.  235,  287  (where  the  plaiiitiirn  >i|.iit 
acquiescence,  aa  an  adiniaaion  of  the  witn.-M' 
atatenienta,  was  to  be  shown,  the  depoiitiMj  wm 
not  required)  ;  1896,  R.  r.  Erdheim,  :>  (.1.  It. 
260,  269  (statute  providing  for  the  takiii):  ilown 
of  a  bankrupt's  examination,  reading  over,  ami 
signing  by  nim  ;  helil,  not  exclusive  ul'  <it|i. , 
re|iorts  of  the  examiimtion  ;  here,  of  or  1 1  t<>ti. 
mony  of  the  ahortband-writer  ;  compaiv  Itou  lanil 
V.  Ashby,  t»i/n»). 

•  1874,  Broyles  v.  State,  47  Iml.  I.II.  :;,';4 
(after  using  reporCof  examination  before  jii^iiv, 
oral  evidence  nft  alloweil).  Contra:  1881, 
Griffith  V.  SUt^  S7  Ark.  824,  382,  sc/iii/'  Wm- 
tradicting  a  dereaseil  witness  by  prior  iiiciii. 
sistent  statements  ;  the  magistrate's  writiiii;  'lid 
Dot  show  that  he  had  liecii  asked  alKiut  tlu-iii 
on  the  examination  ;  oral  evident  of  liysl  inhn 
that  be  was  asked,  allowed  ;  tl.u  preferil'li'inikle 
being  to  have  the  magistrate  amend  hisntuiiil ; 

1875,  People  v.  Curtis,  60  t"al.  95  (not in- 

sive,  under  P.  C.  {  889 ;  at  any  rate,  «!» n  iint 
signed  by  the  witnessi) ;  1888,  State  v.  Hull.  :;ti 
la.  293,  297  (not  conclusive). 

»•  1825,  Rowlanil  ».  Ashby,  Ry.  &  .M".  .'Ol, 
Best,  ('.  J.  (ri>mitiissionert(  in  1>aiikru|iT<'V  ;  .-iil- 
ditioiis  allowed,  but  the  remarks  must  I'l'  >li'>»n 
by  "clear  and  satisfactory  evidence");  1>32, 
R.  V.  Harris,  Mood.  Cr.  C.  338,  by  nil  the 
Jndges  (additions  allowed)  ;  1833,  Veiiarr:)  c. 
Johnson,  1  Moo.  *  Rob.  316,  C.  P.  (luM  iT"i»T 
to  prove  "  anything  the  party  had  siiid  as  .i  jKiit 
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r„S  totd  "'  -°"'---.  ^^  the  p«.„t  .ppliction. ..  In  the  p^ceU- 

an.l  tl,...re  denit  with  1  thl  Lm  ^  '^u"?''"' "''"^  '"  '''"  «"'"  1J«'"«" 

..tlu-r  writings  or  pri.Hin J  co^tn  .i„l  t  ""«'.""    ^^'  together  with 

-I-nlings  with    the„r  Thfs   Zm  «  ^      '  *"""'  '''  "'"  '"''»"*  '*^^«i'''"'ivo 

country  usually  by  the  aovenior  or  P«..i  i    ?  ^  i  •     '  *"''  "'"^  '"  """ 

to  1^  the  net  a,  ms'ed     tZcIS^^ 

record,  t.  e.  the  act  done  m  writing  (post,  §  2450)  J»u)ciai 


of   m  inform.tion,  Wond  what  wu  put  in 

or  .dltioi,  );  1837.  R.  r..  Coveney,  ?  C.  *  P 
«67  AMenwii,  B.,  and  Pattewn,  }.  ("There  !a 

I  "Pprehend  the  ohect  was  to  see  that  witnet^ 
d.,1  „„  ,,.e.r  ,  thfuK  before  the  magiatrnte  «^ 
cot.  m,|,et  ,t  ,t  the  trial");  1837.1lesoIutiona 
l,"fT'  "'•■"<'•  ""'"  S  "here  •diction 
Iv  k2    »J«  •""''"•tioD.  either  the   witoen 

oThlr^i^n*"^  *°  "''"'"  "•  <"•  »'  he  deniea  i? 
Smn  *"""?f'  W  PfoTe  it);  1839,  Leach  v. 

( I  arke,  R  :  "  If  ,t  ,ppe„^  „„  production  of  the 
vou  .1.-41  1^ 


depoaitlon,  that  any  particular  statement  «lle«d 
to  hare  been  made  m  not  contoiue<l  in  it.  ?ou 

m"nt  1         "  ^  •*"'  "•'^*°"''  °f  "■»*  ""»«• 
"  Casea  cited  po$t,  |  1460. 
"  Examined  anle,  |  1331 

42  T«"lii*'^S'',"VJ''  ?'*""'«  "■  Oalveaton, 
.„,!  .k'  '  *",(/''?  sipiature  of  its  ofliceri 
^^if  tPP"*"*'  »f  the  Oovemor  cannot,  un. 
?nTjTl'''^.l'°?'''  '?»*  '""  "hich  has  not  Wen 
enacted  by  the  Lepfiature.    They  only  furnish 


lisso 
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(3)  On  the  other  hand,  it  ia  well  wttled  that  the  enrolled  copy  connnt  1 . 
nhown  frrorn'ous  or  invalid  by  any  othrr  MimoHi,  than  that  of  ikt  j,mrn<l< 
—  for  uxaiuple.  the  orul  testimony  »(  a  member  ai  to  the  numlier  of  vnt,. 
or  rtadiiiB*.  or  the  terms  of  an  nmeiulmont,  or  a  ilraft  bill*  Furtheriu..r. ,  n 
in  .'(iimlly  conceded  on  all  hamU  that  the  journal  connot  be  shown  erront.  u 
by  similor  testimony.* 

With  this  preliminary  survey  of  the  limlU  of  the  problem,'  wo  ar<'  iii  t 
IK)sition  to  conxider  the  -luestion  whether  the  copy  enrolled  under  the  ti.ni  I 
of  tlie  presiding  officer*  uuthoriaied  tliereto  is  conclusive  in  every  sense  »..  k 
to  exduile  conlnuiii'ion  by  the  testimony  of  the  official  journal :» 

*  ^Am,  Ciit.hiT  B.  Cmwfohl.  108  n».  ISO,  31 
8.  E.  13«  (wlK'tliiT  «  |ir«liiiiiimry  Iwnl  rlrvtion 
liail  \vrn  hi-l.l  i  the  •Utiitory  iirMmlilK  not  to 
lie  iriiiitni(li<'te<l  by  •  minority  iv|«)rt  in  tin' jimr- 
■ml  nor  bv  wi  clifrlion  n'tiirn);  18»0,  Si-wr  r. 
Athf D«.  «ib  tltt.  49.  1 1  H.  K.  802  (that  (Hiblic  n(i- 
XKt  hull  nu»  Vi-n  givi-n  for  •  lo^nl  ii't ;  not  nl- 
iiiittnl);  1884,  I'aMnio  t"o-  »•  Stfvenwn,  4« 
N.  J.  I,.  173,  184  (iinil«r  «  con»titiition»i  pro- 
vinion  r»>|iiiriiin  jiublic  notii'i-  of  »  loi*!  bill,  tnJ 
th«  |irr»i'rv»ti(Ph  of  thf  eviili-nce  of  notice,  'li« 
f«.-t  of  notlpe  may  be  pro»ni  othnrwi**  than  t>y 
thr  net  anil  the  jourimU ;  Dixon,  J.,  tliu.) ;  1870, 
Bnxlimx  v.  Orooui,  64  N.  C.  244,  24t  (fact  of 
no  pnblic  notice  of  a  local  bill,  not  prorable) ; 
1865,  Feaae  ».  Pock,  18  How.  595  (whether  the 
maimwript  of    a  atatiite    a«  re|)ortetl   bv  the 


.talntehook) ;  1870.  Central  R.  fo.  v.  H-iMie 
32  Tex.  51«,  M'i  (ccr'llliil  copy  of  the  nil  .1- 
aet  i«  the  "  lient  eviileiice,"  en  *^*mt\.  a  |.iii  t,-, 
copy);  (2)  Whether  the  joiiriml  i>  icceivul.l.  1 . 
otkrr  purumi  Ikan  to  orrrllirow  Ikf  run,/  ,<■  ii 
1878,  HUte  ».  Snmll..  11  H.  C.  m,  IM  (l.ii!  ■  n 

by  a  menilwr  of  the  Senate  ;  the  joniuttl  r. u... 

to  ahow  the  matter  |i<-niliug)  i  iS)  Whcth.  i  \\v 
uriijinal  nf  Ike  jmirnnt  miwt  be  |.M.|'i  I 
ante,  |  laU' ;  (4)  Whether  the  pnul,.!  7.. 
of  Ik*  joumnlB  it  ailmiaaihlu:  j»«i/,  |  lti»4  ,  1.' 
Whether,  if  the  journal  may  \m  couniilt.  1.  it 
omiuiiitu  are  to  be  fatal  or  may  Iw  eumi  l.\  hie 
aiiniption:  1898,  /fe  Taylor.  9«  Kan.  87.  .'..  I'.i. 
340  ;  1898,  State  r.  Long.  21  Mont.  "Jii,  .VJ  I'lc 
845  (uniler  the  vonatitiitionni  rule  re<|iiiiii^-  ili 
fact  of  the  lixning  of  a  bill  to  tie  entcri"! .  n  ilu 


niaiittitcritit  or    a  atatiiie    aa  reiwneti    uy    iii«      iw*  «•  .,,.- —n «  ...  -  "...  --  --■-  - 

"mmT«ilne«  ahouhl  control  the  print«l   law     journal,   the  o,ui«ion  of  the  jounml  , 
coiuniimuiK-n  .u  «.  .  r      _^„,    .      '.l.  ,„,  -r  •  i>n»tiira  was  he  <l   imtntttiTli 


aa   sanctioned  by  the  UgUUtiire  in  repwited 

reriaion*).  _     .._  „ 

•  189t»,  ruUinRton  v.  WillUmt,  93  Oa.  807. 17 
8.  E.  183  (a»  to  notice  of  intention  rwiulred  before 
offering  a  bill) ;  1897,  Cohn  v.  Kingaley,  —  I'i»- 
—  ,  49  P»c.  985  (whether  a  bill  waa  read  the 
aecooil  time) ;  1858,  MoCuUoch  0.  State,  11  Ind. 
424,  430  (though  where  they  are  ailent,  lawful 
action  will  be  pieaume.!) ;  1900,  Taylor  v.  Beck- 
bam,  108  Ky.  278,  5«  8.  W.  177  ;  1883,  Koyhler 
V.  Hill,  60  la.  643,  660. 14  N.  W.  738. 16  N.  W. 
609  (oral  teatimony  by  a  member  of  the  Senate, 
not  reeetTable  to  contrailict  the  journal,  if  in 
exiitence)  i  1887,  Attomey-Oeneral  v.  Rice,  84 
Mich.  385.  389.  31  N.  W.  165  (whether  •  bill  a 
title  expreaaed  iU  olijectj  parol  teatimony  to 
contrailict  the  journal,  inailmiwiible)  ;  1889. 
Saikriiloru.  S«i»Tvi8ors,  79  id.  59,  66.  44  N.  W. 
165  (*imc) ;  1898,  Re  Oraiiger.  56  Sebr.  260.  76 
N.  W.  588  (journala  not  allowed  to  be  contra, 
dieted  by  original  draft  of  bill  with  indorae- 
menta) ;  1903,  Wilaonu.  Markley.  —  N.  C.  —  , 
45  S.  E.  1023  i  1832,  Statu  v.  Moffitt,  6  Oh.  223, 
6  Hainin.  3.-)8 ;  18S6,  State  r.  Smith,  44  Oh.  St. 
348.  3(14,  7  N.  K.  447,  12  N.  E.  829  Add  alw 
the  cases  aa  to  bribfry,  poll,  note  11. 

*  The  rollowini;  iiuestlona  are  also  to  be  dia- 
tinsiiisheil :  (1)  Whether  the  enrolled  cnpji  orer- 
lides  a  prinUd  ro/.y  .•  18(.3.  Pacific  R.  Co.  p.  Sei- 
fert,  79  .Mo.  210,  212  (a  printed  law  im|>osed  a  fine 
of  t20  ;  the  atatute-rc.ll  reading  "|90."  held  not 
to  override  this  in  action  for  penalty) ;  1896. 

Bruce  ti.  State.  48  Nebr.  670.  67  N.  W.  454  (the  v,„,.-...~..-, ,  -..,  -  -.■.--•-,■„  ,,.:(,, 
enrolle.1  act  properly  certifte.1.  approve.!,  and  (whether  a  certain  provision  »<ia  111  ..  ii^ 
S^iUd,  k  Siaive  ..  agiust  the  official     act,  such  acU  being  filed  without  enr„lM...l  bi 

1644 


the  fact  of  aignalura  waa  held  imtiiateriil  1  n.. 
CBiM  cited  •V".  note  5;  (»)  Whethir  ti,.  .« 
rolled  copy  may  be  impeaeheil  in  a  o-Z/ii'.  r^i'  /ai 
eeediHg:  1870.  Brodnax  p. Groom. 64  .S.C.-.'II 
247  (whether  30  day»'  notice  of  appli  .nti  n  f" 
a  private  act  bad  been  given  j  the  certiti.  I  fi 
not  impeachable  collaterally  ;  here,  not  n,  n 
application  to  enjoin  the  collection  of  n  ta: 
under  the  stotute);  (7)  Whether  a  ,;•.  .1  <l  » 
prrnmhU  in  a  sUtuteia conclusive:  p"<i.  S  1  I.V.' 
(8)  Whether  by  tlipulnlian,  or  judi.ial  1  liiiii 
aion.  an  unconstitutional  defect  in  the  iniil'.w 
copy  can  be  tooi'wrf  .•  pout,  |  2591. 

•  In  the  following  summary  most  .f  th 
rulings  againr.t  conclusiveneaa  proceed  ii| '  11  th 
ground  that  the  Constitution  ex|in'wly  r.  |iiire 
certain  legislitive  proceedings  to  \<e  .|..ii.  "ft 
appear  to  be  done  !  this,  aa  aliove  not.  1,  "HsIi 
proiierly  not  to  affect  the  result;  iii>-.  it;,,!.. 
auch  Courts  might  at  the  tame  titiu-  li..:  i  tl, 
enrolment  conclusive  aa  to  the  tennr  oi'  li,^  ^ 
the  nature  of  the  fact  to  be  proved  li  i<  I  1  tlia 
rvaaon  been  noted  below  ;  but  lack  ot  -1  :  •  Iji 
bids  noting  the  constitutional  provi-i  ;  I 
point  of  nuinbem,  the  jurimlictiona  ni-  ii>'l<- 
almost  equally  pro  and  eon  the  pen.  1  li  l;:ii 
ciple  (of  these  two  or  three  have  chani;  1  liui 

their  original  poaition) ;  two  or  thr 1  Ift 

special  variety  of  view  (as  in  Illiniii~),  tliiK 
four  are  not  clear,  and  more  than  a  dozen  li  iv.- 11. 
yet  maile  their  decision:  Eiujhind :  \'\i«:  Hi 
Prince's  Case,  8  Co.  Rep.  13.  nembk  (. m  liien 
conclusive);   1617.    R.    ».  Armnlel.    H'"    "' 


il  1345-1M4]       ENROLtED  STATUTE  r,.  JOURNAIA  ,  ,3^ 

The  arKumen..  i„  f.vor  of  allowin;,  the  Journal,  to  U  consulted  for  th.t 
I..iriK,H«  are  •uHiciently  nUWA  in  the  followi^  uumax  a^d  i^\!^,,llT 
■luoution.  dealing  with  the  an.wer.  to  them*  '^'  -uccefJing 

1»''2,  Murraf,  C.  J.,  in  /•»»/,,  ».  Pitrt*.  2  C»l   lfL\    m  t«  .     1. 

..™.  .,..0.  the  w..,^..  «.,,.^„.  •.Sh^.^•trtuu;Lr.;^prrs,!:J.: 

»«,«,..  iNjig.  J. ,,.  ii,„,,,i,„„„,  i.,  ^,,;  -jj" 

783  (»li. th.r  «  |iurti..n  of  .  bill  U.{  ),n,  ,on 

onl.vlh.C,lif»r»ia„Ml  Il7i„„i,o««.l   «,;i,  P  ,» 
Funly.  Nr«  \ork,  hut  „|«rii.ii.«  il,.  .1..,  i,,,,,:,,; 


iiti.lrr  th.  Orwl  rie.1 ;  "Now  .u,,,^  thnt  tli« 
,  nni.l  wrn  oiny  whit  full  »ni  Krfwt,  yet  It 
'.  »»  P-'wer  to  -.lUCy  d«t^>y.  „r  w^kri.  tli. 
...  irliii'h  hniiiK  *  hiKh  rwor.1  inii.t  he  tri«l 
uMly  l,y  itwll.  l,»fo  „u.>«,..     N„*  j„„rnaU  .r. 

"  ■  I •™^  'x't  wiiriiiliriii,,..  for  furiiii  of  i.ro 

..f  liiJK  to  tb*  ^«!o^|  ;  Ihry  .n  not  [lifptl  of 

hk.  the  iltirkft  of  Ih..  iirolhoiiolarii-i.  or  the  |«r. 

tri.l.rtothHKliitf«i«|,„i ThO"urii.l 

1,  o  «.«.!  uw  fur  th«  ol,wrv«ti„„  of  the  geneniltv 
»i,.l  iu.tfri«lly  of  |.ro.  «.diMK,  ,„,|  ,|r|ir»riitioii» 
«»  to  thi-  thriH-  tr*A^n„  „f  ^.^  ,,i||  ,,,,  j,,,^,^ 
,  ,.ur»..,  betweoii  th-  two  hoii«,,.  anj  ,|„  1(1,^  . 
I.iit  when  th«  w'l  j.  iMwd,  t|„.  j„„rn,|  i,  „.' 
l.iml    ) ;  1637,  Hmiiixifir.  Triul,  3  How  8t   Tr 

'■'''•"•"'  ';?'"■"'';;'  '?''<■•  "•tm*.  though  n«t 

/.n  i  1  ..n  the  R,j^l.  of  Puili»ra-„t) ;  IBIO,  IWh. 
V.  l.n.MlhwHl.  Style  185  (••i;|«n  view  of  the 
I  .in.., lent    Kn  I  .  |t  w,w  f„„„.l   ,h,t   the 

>  ;  1°  iT  ''"u"^  r^""'-  ""twIth.t.n.liiiB 
«l..ili>i.l  Iwen  ohje,t«l  .11,1  the  j,mrii.>|.book  of 
liiiliiiiu-nt  pttxliiceit  to  thr  niutrary  '  and 

111.-  C.iirr  «,iiil  they  were  to  1*  rule,!  by  the  P«r. 
I, iimnt  Eoll,  an,l  not  the  joiinml-book  "  :  and 
II.  .i....lher  oue  the  Mine  ,l«y  the  Roll  w»  or.lere.1 

r'"'" '•  Vn"^"  "  "I'l*"  *•"■""•'  «"  «<!• 

j,mr...ii,-nt  of  Parliament  wan  well  reiitrtl."  and 

!b^','"", «'„*"?'''.  '.'"'  *'"'''''  ">•  Joufnal. 
l«..k  ):  1860  JuiUliition  of  the  Court  of 
tl,a.,.m-,  1  eh  Re|,.,  App.  82  (an  account  of 
tl.e  ....king  upof  a  «Ut.ite-roll  an,l  of  the  mode 
■■f  .1.  t.  .mminK  >  dUputed  text  j  nothins  ni,i 
','  ""'  J""™«'«)  :  »«S.1.  Strwiter'a  Tiial,  5 
H.».  St.  Tr.  MS  3(ir:LC.J.  R„lh  "Now 
»l..r,a,  you  ««y,  it  it  but  an  onler  of  Parlia- 
I...  nt,  and  has  not  \m-n  thrw  time*  read  in  the 
H..u*i  hew  can  you  tell  but  that  it  haa  been 
three  times  read  t  ...  But  if  it  were  but  on^e 
read,  we  oannot  call  it  into  .pieation,  but  muat 
ron.Hveit  waa  on  jn»t  (fronnds");  1728,  L.  f. 
M....  Ie,ti.|,| «  Trial,  16  id.  7«7,  1334,  I38f  (h.-re 
itapiKan.  that  under  the  oriipnal  system  there 
wa.,.1  r«rli,iment-roH"  anJ^a  "Htatute-roll." 
b.it  ti.e  former  from  which  the  latter  waa  nia.le 
up,  .a|.|*ar»  to  have  been  entirely  di«tinct  from 
tl.e  jm.rnal)  ;   aHle,  1726,  OilWrt,  Evidence,  7, 


10  (•  the  memorials  of  tlie  leRialttt.ire  are 

•;'.',,;"",',"'  '""iJ'*',"''  ?"  '""inerof  eo.itniiliction  "1  ; 
.  .4,  1!.  V.  Kobotham,  3  Burr.  1472 (..clear  mi,. 
Ukenf  »„r,l,  in  the  enrolment  apiK-ore.!,  but  uo 
r._».|it  «n,  had  to  the  journals) ;   1831,    R    „ 

sliL'te,  if  two  acts  of  I'arlinment  pnsscl  in  the 
*.n..  ».ssion  were  repugnant,  it  was  not  poeaible 
to  know  which  of  them  received  the  royal  anient 

J'm  f'T.  r*!'  '^'.I  no  ""lorsement  on  the 
r..  ..r  the  .lav  when  bill,  received  the  royal  as- 
«int  ) ,  fur  the  modem  method  of  drafting  and 


IMft 


lid  /.I     .1  '  '   .      '*'    •"""">   "■   '"'lUe,   4H    1,  . 

116  (»  letlier  lertaiii  aniemlnHnli  ,i>  |m,w,|  «ert 
oniiiiedj  journaN  e»aniiiii,l) ;  ls7.',,  .state  t 
Bu.kle.v,  U  id.  m,  613  (»hetl,..r've,»  and 
na).  were  taken;  j,>iinials  .on.uit.,!") ;  1«7«. 
Harri«.M  r.  (iordy,  B7  i.l.  40  (,|,H-trii„.  «,,  .|i  ."l  ,» 

t!i.  ?. ;  '.I*  <J°""'".'"  '"V  •«•  l'"'"^'!  to.  for  »UZ 
tail  ng    the  ton.titutional   re.|,.ire „tH ;    \,^^ 

.1,,  I."""™  '•'"'"  ""'  "•'I'"'*  investigation  : 
t  ouKh  in  .on.t.tutionally  .,,..i,ie,l  .aJi  th.i; 

ni..  1.  u  <''«■'""' ,»r'l'll"l  to  ,.r.«r  in  enrol- 
?i«i'  '.i""*  ".■  '^•""'"'I'h.  il'-  61*?.  600  (same)  ; 
1885.  Abernalh'  I..  State,  78  i.l.  411,  4  4 
(«ni>ie);  Steii.  r.  I^per,  ib.  617,  P"l  •  1N86 
h..ll  ..  Steele,  82  iA'i.  868.  2.S.t  65,,  ",fj.l 
trine  applied  to  i,oli,e of  a  bill) ;  I8B8,  Kj-  Lrl$ 
Howard  H.  I.  Co.,  UK  i,|.  484,  84  8...  .'.18 
(temis  of  an  acti  joum.l.  eons.iltcl)  ;  Uw. 
O  Har.  ,.  Bute,  121  id.  28,  25  So.  622  (Vh.the; 
a  bill  wa.  proi.rly  .igne,!  and  voted  r.'r  :  jour- 
nala  con.ultej) ;  1»00,  M..ntK,.mery  |i.  B  W 
r.   Oaston,  126  i.l.    428.    28   So.   497  (whethei 

•';'""'"  J»'y  i»»»rd:  j-mais  ..oVsllued 

v^nt^L'T.'J.  """I"'"    ••"•  rr8.'i™l   .li»..d. 

!«\,!^„'^.',"l!'"^=   '*■"""  of  •"  """-mlment) 
..T^"."'  "'^*'  O""'"  »•  Alsap,   1  Ariz    274 
»>2,3io,  318,  28  Pac.  838  (whV'ther  a  sufut; 
not  foiin,l  amouK  the  certitie,!  files  was  in  exist- 
ence ;  joiimaU  not  examined  j   Dunne,  C    J 
diaa..  Iwcatiae  the  attempt  was  merely  t..  show 
the  contents  of  the  certified  statute  aa  a  lost 
doiument  an<l   not   to  nuesti.m  its  evi.lential 
force);    189.^    Harwood  V.   WVntworih,  -  M 
—  ,  *i  P.,c.  102r.  (j,>umala  not  to  be  consiilteil  • 
here  the  purnosc  «aa  to  show  that  two  se.  tioiu^ 
were  omitte,!  from  the  bill  after  iMssinir  an.l  l,e. 
fore  enrolhuK)  ;./;•««,«« ;  1857.  Burr  c.  R„ss, 
19  Ark.  2.,0  (whether  a  bill  w.is  voted  to  msl 
M(?e  ;  journals  e.v,imiiied)  :  1871,  Knox  c.  ^in- 
"nt,  27  1,1.  268,  278  (whether ,.  bill  was  rca.l 
three  times  ;  journals  consulted) ;  1873,  Eni;li»h 
V.  Oliver,  28  i,l.  317,  320  (whether  a  bill  waa 

i«77    irr   '""'"/.■    '■'*■  '  J'"'"'«l»    consulted) : 
1877    .State  V.    R.    Co.,  31  Jd.   701,   71J,    718 

(whether  an  act  took  effect  within  a  certain  time 

arter  adjournment ;  journals  conanlted  to  learn 

tne  time  of  acyoumnient  j  whether  a  bill  wa« 
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execnlWe  action  become  a  dead  letter,  and  Conrtg  would  be  compelled  to  administer  Inw, 
made  in  violation  of  privuto  an<i  public  rights,  without  power  to  interfere.  The  fact  tliat 
the  law-making  power  is  I.inited  by  rules  of  goTemment,  and  iU  acts  receive  judiciul  ix- 
position  from  the  Courts,  carries  with  it.  by  implication,  the  power  of  inqmnng  how  f,.r 


Tend    three  times,    etc.  ;   jonmals   connnlted) ; 
1877,  Wortheii   i-.    Bailnett,   32    id.    496,    611 
(wliethcr  a  bill  wiui  renil  tliiee  tin  es,  cti\  ;  jimr- 
nals  ronsulted) ;  1878,  Sinitliee  v.  Garth,  83  id. 
17,  23  (whether  the  votes  IihiI  lieeii  entered,  etc.  ; 
ioiinmls  consulted) ;  1879,  8t..te  v.  Crawford,  36 
id.  2.'?7,  213  (whether  a  bill  was  i.roiK-rly  read  ; 
journuU  consultcl) ;  188->,  t^liicrt  Co.  i>.  Davies, 
40  id.  200,  205  (whether  a  bill  was  read  three 
times ;  journals  consulted  ;  whether  the  enrolled 
act  conesiionded   to  the  bill  ymswd  ;  journals 
anil  oriKinal  draft  consulted);  1883,  Smithes  u. 
Campbell,  41  id.  471,  475  (whether  an  amend- 
ment was  enai'ted;  jonmids  consulted);  1884, 
Webster  f.  Little  Rock,  44  id.  63d,  647  (whether 
a  bill  had  been  duly  read  ;  journals  consulted  ; 
rule  treated  as  settled,  hut  Jisajiproved) ;  1888, 
Davis  V.  Oaines,  48  id.  870,  384,  3  S.  W.  184 
(doctrine  not  applied  to  notice  of  a  bill  required 
by  CoMntitution);  1887,  Dow  v.  Beidelman,  49 
id.  825,  833,  6  9.  W.  297  (doctrine  applied  to 
error  in  enrolment) ;  1889,  Glidewell  v.  Martin, 
81  ill.  559,  568,  11  S.  W.  882  (doctrine  applied 
to  question  of  due  n-ading  ;  but  disapproved) ; 
California :  1852.  Fowler  r.  Pierce,  2  Cal.  165 
(whether  nn  act  was  apjiroved  after  adjourn- 
ment ;  oral  evidence  received  ;  quoted  titpra)  ; 
186';,  Sherman  t>.  Story,  80  id.  253,  2.16  (whether 
R  lejcted  amenilment  had  been  incorporated  in 
the  ai't ;  journals  not  to  be  consulted,  nor  the 
original  bill ;  as  to  Fowler  r.  Pierce,  "  possibly 
it   may  be  <listinguished,  ...  but  it  not,  it 
must  he  overruled  ") ;  1872,  People  v.  Burt.  48 
id.  560,  504  (Sherman  v.  Story  approved);  1880. 
Weill  V.  Kenfield,  64  id.  Ill  (whether  there  was 
due  reading ;  journals  consulted  ;  prior  rulings 
ignored) ;   1882,  Railroad  Tax  Case,  8  Sawyer 
238,  293,  per  Sawyer,  J.  (whether  a  bill  was 
finally  nasseil ;  journals  consulted) ;  1886,  Oak- 
land P.  Co.  V.  Hilton,  69  Cal.  479,  489,  496,  11 
Pac.  3  (constitutional  amendntent  reijuircd  by 
Constitution  to  bo  entered  on  journals  when  pro- 
posed ;   journals  consulteil  ;    hut  Sherman    v. 
Story  treated  as  law) ;  1889,  People  ».   Dunn, 
80  ill.  211,  83  I'ac.  140  (question  not  decided) ; 
1896,  Hale  ».  McGettigan,  114  id.  112,  45  Pac. 
1049    (question    reserveil);    190i,  Yolo  Co.  v. 
Colgan,  132  id.  265,  64  Pac.  403  (whether  the 
reiiiiirwi  number  of  votes  had  been  given  ;  jonr- 
nals  not  consulted  ;  Sherman  v.  Story  followed); 
1901,  People  r.  Hari.in,  133  id.  16,  66  Pac.  9 
(preceding  case  approveil) ;  Colnrado :  1881,  Re 
Roberta,  6  Colo.  625  (due  passage  ;  journals  may 
be  consulteil)  ;  1888,  Hughes  v.  Felton.  11  id. 
489,  492,  19  Pnc.  444  (doctrine  implied) ;  1894, 
Nes;  it  V.  People,  19  id.  441,  446,  451,  36  Pac. 
221   (whether  proixwed  constitutional  amend- 
ments were  validly  iiassed  ;  journals  consulted) ; 
1894,  Robertson  v.  People,  20  id.  279,  283,  38 
Pac.  326  (due  concurrence  of  vote  of  Houses  ; 
journals  consulteii) ;  Cmntetieul :  1849,  Eld  r. 
Gorham,  20  Conn.  8, 15  (certifieil  published  copy 
of  revised  statutes,  deposited  with  the  Secretary 


of  State  and  legislatively  declared  anthenti. 
the  sole  record  of  the  law)  ;  Vaiota :  1889,  T.  i  r. 
V.  O'Connor.  5  Rak.  T  897.  415,  41  N.  W.  :iti 
(question  reserved);  Florida:  1884,  Stnii'  c. 
Brown,  20  Fla.  407,  419  (whether  an  iiinnM. 
ment  had  been  omitted  from  the  enrolment.  :mii| 
whether  due  reading  had  occurred  ;  ji>imii:>Ij 
consulted)  ;  1888,  State  v.  Deal, 24  id.  2tf:t,  Jl'l, 
4  So.  899  (error  in  enrolment ;  joiirnalH  i mi. 
snited) ;  1893,  Mathis  v.  State,  31  id.  291,  3'>:), 
12  So.  681  (due  enactment  of  revised  statiil.s; 
journals  consulted) ;  1896,  SUte  «.  Hoikc^r,  M 
id.  368,  18  So.  767  (that  an  act  was  nut  ii'iil 
in  the  Pmate,  and  was  not  read  by  seiiimis 
in  either  house;  jonmali  consulted);  I'IhIhi: 
1895,  Wright  v.  Kelly,  —  id.  -  ,  43  Pa. .  fxia 
(journals  not  to  be  examined  in  a  collairiiil 
proceeding;  here,  mandamus  against  county 
officers);  1896,  Blaine  Co.  v.  Heanl,  —  id.  -  , 
45  Pac.  890  (journals  may  be  examineil  to  see 
whether  constitutional  requirement*  were  com- 
plied with);  1897.  Cohn  ».  Kiugsley.— id.  , 
49  Pac.  485  (journals  may  be  consulted) ,  18'.i7. 
SUte  ».  Boise.  —  id.  —  ,  61  Pac.  110  (in  iw.«. 
ing  upon  constitutionality,  copy  of  the  jomihiU 
must  be  produced);  Hlinoit:  1846,  IVopl.-  u. 
Campbell.  8  III.  466.  468  (journals  referiv.1  to 
on  the  question  of  a  third  reading,  and  a  joint 
resolution  held  invalid) ;  1863,  Sjiangler  c.  .In- 
coby,  14  id.  297  (whether  a  final  vote  wns  liii.l ; 
journals  consulteil.  because  the  Constitution  t.;- 
quirrd  the  votes  on  final  passage  to  be  cntii.  .1  in 
the  journal) ;  1855.  Turiey  v.  Logan,  17  i.l.  151 
(whether  a  bill  was  properly  read  ;  journals  rr.ii 
suited);  1857,  Prescott  e.  Board,  19  id.  324 
(whether  a  bill  had  been  amended  and  enactnl : 
journals  consulted);  1861,  Board  v.  People,  •:."> 
Id.  181  (whether  a  bill  was  read  three  times ; 
journals  consulted) ;  1863,  People  v.  Hatili,  33 
id.  9,  182  (adjournment  before  executive  .lis- 
approval  ;  journals  consulted)  ;  1864,  IVopU'  r. 
Starne,  36  id.  121. 136  (whether  a  bill  was  ;i.  t,a 
on  ;  journals  consulted  ;  doctrine  rested  on  the 
constitutional  requirement  as  to  enactment,  nnd 
doubted  as  a  matter  of  policy) ;  186.5,  \Val.ii>li 
R.  Co.  V.  Hughes,  88  id.  174.  185  (whither  a 
bill  was  presented  to  the  Governor  and  retimuil ; 
journals  consulted) ;  1867,  Illinois  C.  K.  Co.  c. 
Wren,  48  id.  77  (whether  the  yeas  and  nays  wn 
called  ;  journals  may  be  consulteii) ;  18«".  liiil- 
anl  V.  Hall,  44  id.  91  (same  doctrine  inipln.ll; 

1871,  People  v.  DeWolf,  62  id.  253  (whetlur  a 
majority  had  concurred;  journals  consultiM*; 

1872,  Hensoldt  v.  Petersburg,  63  id.  l.'u  (I'''- 
trine  implied) ;  1873,  Ryan  v.  Lynch,  68  nl.  160, 
164  (due  reading;  doctrine  applieil);  ls,\ 
M'ller  V.  Goodwin.  70  id.  659  (whetlur  n  stat- 
ute was  property  passed ;  journals  consnliiil) ; 
1874,  Plummer  v.  State.  74  id.  361,  3t>'2  (|«i- 
priety  of  act's  title  ;  journals  consulted ) :  IS?."*, 
tarrison  v.  E.  Co.,  77  id.  11  (whether  a  l.ill  ivm 

Sroperiy  read,  etc.  ;  journals  consulted);  IJiS, 
linx  v.  Weber,  81  id,  388  (propriety  of  Utie ; 
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those  eieroising  the  law-making  power  have  proceeded  constitutionally It  is  .aid 

that  parbe.  would  in  every  ca*,  dispute  the  existence  of  the  law.  and  that  such  practice 
would  Ie«l  to  confusion  and  perjury.  I  have  already  said  that  this  u  a  question  for  the 
Court.    And  why  should  not  the  citizen  whose  Ufe,  property,  or  Uberty  U  n.ade  forfeit 

jotiniala  ronsultrd) ;  1879,  People  v.  l/wwen- 
thnl,  9i  ill.  181,  205(tlue  luuMage  uf  uniemlinent ; 
juiiniaU  lonsnlted) ;  1878,  OtUwa  v.  Perkins, 
»4  U.  8.  260  (the  llliiioia  rule  declared  to  aii- 
iiiit  reference  Co  the  journals  to  overthrow  the 
urollwl  act ;  four  iudgesilisscnting,  but  on  the 


1898,  Re  Taylor,  60  id.  87,  65  P,io.  340  (where 
cei-uiu  pnits  of  an  act  were  duly  iwascd  ;  jour- 
nals consulted);  la02.  State  v.  Andrews,  64  id. 
474,  67  Puc.  870  (conformity  of  a  title  ;  journals 
consulted  ;  tUis,  J.,  for  the  niiijority,  ilouliU 
the  iiroiintty  of  this  rule) ;  Kentucky. •  1869, 


fiirui.TO  aci ;  lour  luciges  uisscntnig,  but  on  the      the  Iirouiitty  e 

.|««tion  whether  the  journals  must  be  offered  in      torn.  v.  Jack«.n,  6  BushTsO,  6«4"imresti.,n"no; 

r;;'rl'  }5L}^.S^^T'^1^   \^  '-^      decided),  1878,  Auditor  ..  lUn-LZuT2Ti, 


L...*^..v.,/ ,    »«u«,    aval.   ,'.    »uin:i vu}oni,     100   la 

car  (.tauie  decision) ;  1881,  Wenner  r.  Thorn 
tun,  98  III.  156,  163  (due  passage ;  journals  con- 
sulted) ;  1887,  Burritt  v.  Com  rs,  120  id.  3i!3, 
332  (due  passat^e ;  journals  consulted) ;   1902| 
CliioiXo  Telephone  Co.  v.  Northwestern  T.  Co., 
11*9  Id.  324,  65  N.  E.  829  (prior  doctrine  ap- 
ilied);  Indiana:   1851,  Skinner  v.  Dening,    2 
liid.  .^58  (whether  a  two-thirds  vote  had  been 
(livrn  ;  jiiui'uals  consulted  j  purfwrting  to  follow 
1'iir.ly  V.  People,    N.   Y.);   1856,    Coleman  u. 
Uobliins,  8  id.  156,  159  (whether  a  bill  was  read 
three  times;  journals  proper  to  be  examined); 
1858,  McCidlock  v.  State,  11  id.  424,  429,  435 
(wliothcr  a  conslit   fional  majority  voted  ;  jour- 
nals examined) ;  lsii9,  Kvans  v.  Browne,  30  id. 
.^14  (whetheraconstitutional  nuoruin  had  voted  ; 
jiHirnuls  not  allowed  to  overthiow  the  duly  cer- 
tiliedact;  preceding  rulings  repudiated);  1876, 
Bender  v.  State,  53  id.  254  (whether  an  ait  was 
duly  presented  to  the  Governor  before  adjourn- 
ment;  enrolment  conclusive);  1880,  Edger  v 
Hoard,  70  id.  331,  338  (rule  maintained ;  but 
joiiiniils  consulted  to  interpret);  luwa:   1857, 
St,ite  i:  Clare,  5  la.  608  {lertifiiil  act  on  file  is 
the  "  ultimate  jiroof  of   the   law  "  ;    here,   as 
asainst  a  printed  copy) ;  1859,  Sute  t».  Donehey, 
8  id.  396  (similar) ;  1861,  Buncombe  v.  Prindle, 
12  uL  1,  11  (whether  a  passage  was  omitted  from 
the  original  bill ;    "  behind  this  [the  enrolled 
art]  It  is  impossible  for  any  Court  to  go  for  the 
nurimsc  of  ascertaining  what  the  law  is  ");  1883 
Kwhl.r  V.  Hill,  60  id.  643,  658,  691  (contents 
of  ii  eoustitutional  amendment,  under  a  reiniire- 
meut  that  the  terms  be  entered  at  length  njion 
the  journal ;  the  journal  held  to  override  the 
erir.>ll.d  act;    Beck,    J.,   diss.,  in    a  valuable 
ojuiuon) ;  Kanm:  1874,  Hayiics  v.  Heller,  12 
Ran.   381,   383,   893   (question  not   decided); 
18r.i,  IHvision  of  Howard  Co.,  15  id.  194,  211 
(error  in  enrolment ;  joumala  may  Iw  consulted, 
hut  not  engrossed  bill);    1876,  Commissioners 
r.  Hi«niliotham,  17  iil.  62,  78  (whether  a  bill 
was  duly   pissed ;   journals  consulted)  ;    1881, 
Constitutional  Prohibitory  Amendment,  24  id. 
7011  (|)ro|iiwed    constitutional    amendment    re- 
<lMiri'.l  to  lie  entered  on  journals  ;  journals  con- 
siilied);   1882,  State  v.  Francis,  26  id.  724,  731 
(whether  a  majority  voted  ;  journals  consulted) ; 
iss2,_  Vnnderlierg's   Petition,  28  id.   243,  254 
(Hliilner  a  two-tliiiils  majority  voted  ;  journals 
couMilteil) ;  1886,  Wcvand  ».  Stover,  35  id.  545, 
5.M.  11  I'ac.  355  (whether  a  due  reading,  etc., 
""■eurred  ;  journals  consulted) ;   1889,  State  ». 
RolHTlion,  41  id.  200,  204,  21  Pac.  382  (dates 
of  origin  and  passage,  etc.  ;  journals  consulted); 
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288  (same) ;  1892,  Xoimaii  v.  Kentucky  B(«id 
93  Ky.  637,  646,  563,  20  S.  W.  601  (same  ;  but 
Pryor,  J.,  explicitly  ileclaied  in  lavor  of  holiliiig 
the  enrolment  conclusive);    luiiitioim:  1871, 
Louisiana  State  Lottery  Co.  ».  Riehoiix,  23  La. 
An.  743  (whether  a  bill  was  pro|ieily  read,  etc  ■ 
iourimls  not  to  be  consulted);    JJahie:  1889, 
Weeks    V.   Smith,    81    Me.  538,    18  Atl.    326 
(whether  a  bill  was  aj.proved ;  enrolled  act  con- 
clusive); Maryland:  1858,  Fouke  f.  Douglass, 
13  Md.  392,  412  (the  engrossed  and  the  printed 
statute  corrcsiwiidid  ;  the  legislative  joninals 
held  not  to  override  thii.)  ;  1870,  Mayor  v.  Har- 
wood,  32  id.  471,  477  (the  final  engrossment  as 
constitutionally  attested,  held  conclusive  as  to 
the  statute's  contents) ;  1874,  Berry  v.  B.  Co., 
41  id.  446,  463  (terms  of  act ;  journals  consulted); 
1874,  Lewr.  Annaiwlis,  42  id.  203,  220  (substi- 
tution of  false  bill  in  second  House;  journals 
consulted);  1877,  Strauss  p.  Heiss,  48  id.  292 
296  (general  doctrine  approved ;  governor's  te^ 
timony  to  time  of  signing  two  bills,  received) ; 
Uithigan:  1844,  Ciieeii  e  Gmves,  1  Doug.  861, 
8/2   (whether  a  two-thirds  majority  had  been 
given  ;  journals  consulted,  but  present  question 
not  discussed) ;  1865,  People  v.   ilahaney,   13 
Mich.    481,    491   (whether    ihe    vote    included 
members  not  lawfully  seated  ;  journals  may  be 
consulted  in  general  to  ileteimiue  validity  of 
statutes) ;  1867,  People  v.  Onondaga,  16  id.  264 
257  (error  in  engrossineiit  of  title  ;  journals  con! 
suited)  ;  1882,   Pack  v.  Barton,  47  id.  620,  11 
N.  >V.  367  (whether  a  bill  was  intiodnce.1  in 
tune  ;  journals  consulted) ;  1884,  Attomev-Oen- 
eral  r.  Joy,  65  id.  94, 100,  20  N.  W.  806  (w'hether 
a    two-thirds  vote   had   Wen  given;    journals 
consulte.1) ;  1886,  Callaghan  v.  Chii.man,  69  id. 
610  617,  26  N.  W.  806  (whether  a  bill  was  in- 
troduced ill    time ;  journals  consulted) ;   1887 
Attorney-Oei.eral  r.  Kiee,  64  id.  386,  81  N.  w' 
203  (whether  a  bill's  title  expressed  its  object  • 
journals  coiisulteil) ;  1888,  Hart  v.  MeElrov   72 
id.    446,    40  N.  W.   750  (whether  the  i.r«iH:r 
readings  were  had  ;  journals  consulted) ;  188!i 
Snekritler  v.  Su|iervisora,  79  id.  69,  66,  44  n' 
W.    165   (like  A.   0.  V.  Ricre)  ;   1890,  Stow  ... 
Cranil  Ra|iids,  ib.  695,  697,  44  N.   W.    1047 
(whether  an    error  had   occurred    in    engross- 
mriit  ;  journals  consiilti'd)  ;  Rode  v.  Phehw,  80 
id.   .W8    608.   45    N.  W.   493  (whether  errors 
occurred  in  engrossment ;  journals  consulted)  • 
Caldwell    V.    Wani,    83    id.     13,    46    N.    W. 
1024  (whether  a  bill  was  iiiti-oduced  in  time'; 
journals  consulted)  ;   1891,   People    v.    Bunh. 
84  id.  408,   4U,    47   N.  W.    766   (whether 
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by  the  operation  of  •  partloukr  Uw,  be  •llowed  to  Aow  to  the  Conrt,  if  it  is  not  advisp.l 
of  tlie  fact,  that  the  same  was  passed  in  violation  of  hit  constitutional  rights,  or  tliiit  it 
has  been  placed  among  the  archives  of  government  by  fraud  or  mistake,  and  never  liuJ  * 
legal  existence  ?    Is  there  no  way  of  ascertaining  whether  the  approval  of  the  executive 


tall  had  bwn  iiroperly  voted  on  ;  journals  con- 
sulted) ;  UiHoemta :  1858,  Board  v.  Heenan,  2 
Minn.  330,  338  (whether  a  bill  had  been  prop- 
erly read;  journala  consulted);   1877,   Bute  v. 
Hastings,  24  id.    78,   81    (whether  a  bill  was 
nroiierlv  read  ;  journals  consulted)  ;  1884,  Burt 
V.  a.  Co.,  31  id.  472,  477,  18  N.  W.  286,  289 
(whiaiier  a  two-thirds  vote  had   been    given ; 
jonrnHls  niay   be  offered  in   evidence) ;    1888, 
jkate  V.  Peterson.  38  id.  148,  145,  38  N.  W.  448 
(whether  a  bill  was  properly  read  ;  journala  con- 
sulted) ;  1891,  Lincoln  v.  Haugan,  45  id.  461, 
43  N.  W.  196  (whether  a  proper  vott  was  had  ; 
iournals  consulted)  ;   Mimufippi-'   1856,  Green 
V.  Weller,  32  Miss.  650,  684,  702,  735,  88  id. 
735  (whether  an  act  had  been  voted  by  the  re- 
quired number ;  journals  not  to  overthrow  the 
enrolled  act ;  careful  opinion  ;  Smith,  C.  J.,  and 
Fisher,  .1.,  diss.) ;  1866,  Swanu  v.  Buck,  40  id. 
868,  295  (whether  a  bill  was  protierly  read  ;  en- 
rolled act  conclusive) ;  1874,  Brady  ».  West,  50 
id.  68,  77  (error*  in  enrolment ;  journals  con- 
sulted ;  "qualifying "  Green  o.  Weller) ;  1886, 
£x  parte  Wren,  63  id.  512,  528  (whether  amend- 
nients  were  oruitted ;  enrolled  act  held  conclu- 
«lve  in    a  weighty  opinion    by  Campbell,  J., 
quoted    iupra ;    Brady   v.    West    repudiated) ; 
Mimauri:  1821,   Douglas  v.   Bank,   1   Mo.  24 
(whether  an  act  was  duly  passed  ;  journals  con- 
sulted,  as    "better  and    higher  testimony"); 
1836,  State  ».  McBride,  4  id.  803  (whether  a 
ppiper  majority  had  voted  ;  iournals  consulted 
to  overthrow  the  enrolled  document) ;    18.'i6, 
Pacific  R.  Co.  V.  Governor,  23  id.  353,  382  (pro- 
priety  of  proceedings  after  a  veto  ;  journals  not 
to  control ;  opinion  careful  and  detailed) ;  1875, 
Bradley  ».  West,  60  id  33,  44  (doctrine  implied 
that  journals  might  be  consulted) ;  1879,  State 
V.  Mead,  71  id.  266,  270  (whether  a  bill  was 
properly  read  and  signed  ;  journals  consulted 
under  new  Constitution) ;  1893,  State  v.  Field, 
119  id.  693,  606,  24  S.  W.  762  (whether  a  bill's 
title  was  contained  during   |>asaage  ;   journals 
examined) ;  Netmuka:  1876,  Hull  v.  Miller,  4 
Nebr.  508,  605  (whether  an  act  was  properly 
VJtod  upon  ;  journals  consulted)  ;  1879,   Cot- 
trell  ».  State,  9  id.  125,   128,  1  N.    W.   1008 
(whether  a  bill  was  properly  signed  and  voted 
on ;  journals  consulted) ;  1880,  SUte  v.  Liedtke, 
ib.  462,  4  N.  W.  63   (question  not  decided) ; 
1885.  B-illou  ».  Black,  17  id.  389,  393,  23  N.  W. 
3   (wliether  a   bill   was   proiierly  entitled  and 
amended  ;  journals  consulted) ;   1885,  State  v. 
McLelUnd,  18  id.  238,  25  N.  W.  77  (whether 
an  error  occurred  in  enrolment ;  journals  lon- 
sultu<l) ;    1886,    Stste  v.   Robinson,  20  id.  96, 
29  N.  W.  246  (».milar) ;    1888,   Stote  v.   Van 
Duvn,  24  id.  586,  590,  39  N.  W.  612  (whether 
certain  parts  of  an  enrolled  act  were  properly 
voted  upon  ;  journals  consulted) ;  1893,  State  ». 
Moore,  37  id.  13,  16,  65  N.  W.  299  (whether  an 
error  of  terms  was  made  in  the  engrossment  ; 
journals  consulted) ;  1894,  Ames  v.  K.  Co.,  64 


Fed.  165,  168  (journals  may  lie  consnlted  uiiarr 
Nebraska  law) ;   1898,  Re  Granger,  56   N,  l.r. 
260,  76  N.  W.  588  (terms  of  an  act ;  journnis  v.n. 
suited) ;  1898,  Webster  e.  Hastings,  ib.  66<.«,  77 
N.  W.  127  (journals  may  be  consulted  ;  Irviu,', 
C,  and  Sullivan,  J.,  diss.) ;  1899,  State  f.  A - 
bott,  69  id.  106,  80  N.  W.  499  (whether  ciruiu 
appropriations  were  made  in  an  act ;  joui nils 
may  be  referred  to,  but  nothing  else,  e.  tj.  m\i. 
inal  bill,  etc.)  ;  1900,  Webster  r.  HastinK*,  .'.9 
id.  663,  81  N.  W.  610  (change  of  title  iiit,r 
passage  ;  journals    consulted) ;  1900,    Stuti^  n. 
Frank,  60  id.  827,  83  N.  W.  74  (same  rule  ir. 
iterated  ;  but  held  not  to  allow  the  silence  nf  a 
mutilated  journal  to  overthrow  the  enrolnn  i<t ; 
the  facts  and  opinion  well  illustrate  the  duii;;>'n 
and  uncertainties  to  which  the  rule  leads  ;  tiiat 
in  these  days  the  journals  could  be  ke|it  in  tlie 
manner  shown  in  this  case  is  a  disgrace  tci  the 
State  and  a  warning  to  others)  ;  19UI,  Siiii|iv.ii 
V.  Union  Stockyaids  Co.,  C.  C,  110  Fed.  7ii9 
(enrolled  bill  is  controlled  by  the  journals  ;  h'  re 
'  said  of  a  Nebraska  act) ;  1901,  SUte  v.  Kr:>iik, 
61   Nebr.  679,  86  N.  W.  966   (approving  tlie 
original  decision,  tupra) ;  Nevada:  1875,  Slate 
p.  Swift,  10  Nev.  176,  179  (whether  a  bill  a»  eii- 
rolled  was  properly  passetl ;  journals  not  t..  be 
consulted  ;  full  and  careful  opinion  by  liiattv, 
J.) ;  1883,  State  v.  Glenn,  18  id.  34,  38.  1  Pi.. 
186  (preceding  case   affirmed) ;  1887,  Stale  r. 
Tuay,  19  id.  891,  12  Pac.  835  (whether  a  pw- 
praed  constitutional  amendment   was   entt'ii.l 
npon  the  journals;  journals  consnlted);  18US, 
State  V.  Nye,  23  id.  99,  101,  42  Pac.  866  (^.itiie 
as  State  v.  Glenn);   1899,  State  v.  Beck,  2J  il. 
68,  66  Pac.  1008  (whether  a  bill  was  |iin|ii'rly 
read  ;  journals  not  consulted) ;  AVio  Hamifhire : 
1858,  Opinion  of  the  Ju8tice\  35 N.  H.  y,^  (tlie 
journals  are  the  authentic  records,  to  be  lesiirtid 
to  for  determining  whether  the  two  Hnusi's  ion- 
curred  in  assent  to  the  law)  ;  1872,  0|>iiiiiin  of 
the  Justices,  52  id.  622  (same) ;  New  Jits';!- 
1866,    Pangbom   v.   Young,   32    N.   J.    L.   S 
(whether  amendments  made  in  the  Seiiatf  were 
contained  in  the  bill  as  approved  ;  the  lil.-J  and 
authenticated   document   held   conchhsive,  and 
the  journals  not  to  be  considered  as  eviili  nee  to 
the  contrary  ;  qnotednunro) ;  New  Y<.rk:  1339, 
Thomas  v.  Dakin,  22  Wend.  9,  112  (whiilirr  a 
law  had  been  passtnl  by  a  two-thinls  vnto ;  con- 
clusiveness of  the  |irinted  statute  or  of  tlip  cei- 
tified  original,  expresslv  left  undecided) ;  l!«40, 
Warner  ».  Beers,  23  Wend.  103,  12,1,  137,  lii8, 
190  (whether  a  law  had  lieen  passed  !■>■  i  mo- 
thirds  vote  ;  Walworth,  C,  left  the  (|Hi'stiMi  im- 
decided  whether  the  printed  statute's  corr..  tiiisi 
could  be  examine<l  on  demurrer  to  a  plea  ;  Ver- 
planck.  Sen.,  was  for  examining  both  the  ceitili.il 
original  and  the  journals ;  Bradish,  Pres.  ,>vn., 
was  for  taking  the  certified  original  a-s  eonelu- 
sive,  under  B.  S.,  tit.  4,  ch.  7,  §  11,  makiiij  it 
" conclusive  evidence  "  ;  the  question  ».n  ap- 
parently decided  by  the  Court  of  Errors  witlwut 
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wu  folB^Ur  wh«tW  officers  have  acted  contrary  to  their  oonstitational  oblieatlons  ? 

l!l  "and"tJ!t  tt'T.M "fr"!  T"*  "1^  °°  thelite^ity  of  the  executive  or  ^^i  "fl^ 
ce™,  and  that  tl^e  record  of  f»,t.  i.  conclueire  evidence  of  the  truth  of  such  acU  Our 
uofous  of  fn»  .n.t.tut«>n.  „volt  at  the  thought  of  placing  «.  much  power  in  the  hanSI 


passing  npon  the  point)  ;   1841,  Hnnt  e.  Van 
AUtyiie,  i»  111.  «05,  611  (unie  question,  left  un- 
.leiiile.!) ;   1841,   People  v.    Purdy,    2  Hill   31 
(siiiue  question  ;  left  undecided  ;  but  Brouson 
J.,  on  the  principle  that  the  unconstitutional 
exercise  of  lejfislative  power  must  be  prevented 
tliuught  that  at  leant  the  certified  orimnal  could 
be  examined)  ;  s.  c.  appealed,  f.  ».  Purdy  v. 
People.    4   id.   884,   890,    419   (Walworth, C. 
thought   the    certificate   not    conclusive-    the 
Court  voted  aijaiust  his  opinion,  without  expresa- 
mg  Itself  on  the  particular  point) ;  184S,  De  Bow 
r.  People,  1  Den.  9,  14  (same  question  ;   "  it 
seems  that  the  journals    ,    .    .    may  be  con- 
sulted");  1846,  Commercial  Bank  v.  Sparrow 
2  id.    97,   101    (the  printed  ctatute-book    not 
conclusive ;    the    other    question    not  raised)  • 
18,i3,  IVople  ».  .Supervisors,  8  N.  Y.  317   327 
(whether  the  yeas  and  nays  had  been  enterwl  on 
the  journal ;  Kmble,  the  journal  not  to  be  con- 
8ulf«l,  but  it  was) ;  1866,  People  r.  Devlin,  33 
Id  269,  279,  28«  (whether  a  bill  had  been  laised 
by  a  three-filths  vote;  unible,  that  the  journal* 
could  not  be  consulted);  1873,  People  r.Com'rs. 
64  id.  278,  279  (whether  a  lUtute  had  been  en- 
acted by  a  two-thirds  vote ;  "  the  original  act 
IS  conclusive    );  1883,  People  t>.  Petrea,  92  id 
1'2S,  137,  139  (whether  a  statute  was  based  on  a 
bill  reported  by  commissioners  to  revise  the 
rtiitiites ;  the  journals  may  he  resorted  to);  1891 
Riinisey  v.  B.  Co.,  130  id.  88,  92,  88  N.  E.  763 
(certificate  of  enrolment    being  defective,   the 
journals  we-e  consulted  to  sustain  the  act ;  but 
whether  a  complete  certificate  would  be  conclu- 
me  u  left  undecided  ;  the  Court  citing  both 
People  t).  Purdy  and  People  r.  Devlin,  and  im- 
properly leaving  the  matter  unsettled) ;  Laws 
189J,  c.  682,  S  40  (presiding  officer's  certifi- 
cate is  to  be  "conclusive  evidence"  that  a  law 
was  nasseii   by  the  proper  number  of  votes) ; 
AortA  Carolina:  1870,  Brodnax  v.  Groom,  64 
-N.  C.  244,  2iS, tumble  (enrolled  statute,  conclu- 
sive) ;  1895,  Carr  v.  Coke,  116  id.  223,  233,  22 
8.  E.  16  (whether  a  bill  was  duly  read  ;  enrolled 
copy  held  conclusive,  in  a  careful  opinion);  1896 
Inion  JJaiik  v.  Conimissionet*,  119  id.  214,  221, 
85  .S.  E.  966  (whether  the  yeas  and  nays  were  en- 
tered on  the  journals  as  required  by  the  Consti- 
tiitir.n  ;  journals  consulted  to  overthrow  the  act ; 
distinguishiiig  Carr  v.  Coke) ;  1897,  Commis- 
sioners V.  Siiuggs,  121  id.  394,  398,  28  8.  E.  639 
(mme  ruling) ;  1899,  Board  v.  Coler,  37  0.  0.  A. 
4!^4,  96  Feil.  284  (journal  considered,  under  a 
coiistmitional  reouirement  in  North  Carolina 
that  for  certain  legislation  the  yeas  and  nayi 
Bust  lie  entered  on  the  journal) ;  1901,  Commia- 
eioners  ».  DeRosset,  129  N.  C.  275,  40  S.  E.  43 
(Carr  v.  Coke  approved  ;  journals  hero  consulted 
as  to  the  several  readings  of  a  bill) ;  1903,  Wil- 
son  V.  Markley,  —  id.  —  ,  46  8.  E.  1023  (jour- 
nals not  to  lie  consulted ;  except  for  ascertaining 
the  due  |>assage  of  certain  |)rivate  acts  coming 
under  the  provisions  of  Const.  Art.  2,  jj  14) ; 
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XoTth  Dakota:  190\,  Power  v.  Hitching,  10 
N.  D.  254,  86  N.  W.  737  (whether  a  bilT  wa. 
amended  ;  journals  not  consulted);  1901,  Pick- 
ton  V.  Fargo,  ib.  469,  88  N.  W.  90  (journals  of 

MSi"".'!'-'/!^  """J"-'''  "'»y  •*  consulted);  O/tio: 
1854,  Mifler  e.  State,  3  Oh.  St.  476,  479  (ques- 
tion nused  but  not  decided) ;  1870,  Fonlyie  v. 
Godman,  20  id.  1, 16  (whether  a  two-thirds  voto 
hart  been  given  ;  journaU  consulted) ;  1888 
State  V.  Smith,  44  id.  848,  363,  7  N.  E.  447  12 
N.  h.  829  (whether  a  bill  was  duly  voted  on  ; 
journals  examineil) ;  1887,  Sute  v.  Kiesewetter. 
46  id.  254,  256, 12  N.  E.  807  (whether  a  bill  wa^ 

! «f  £  ^Vli  '•  Jr™",'.'  '  •''"')  i  0''9'»>  •• 
1883,  Mnmford  i».  Sewall,  .  .  67,  72,  4  Pac 
686  (whether  a  bill  was  proi.  /  read  ;  journals 
and  original  bill  consulted)  1887,  State  v. 
Wright,  14  id.  866,  372,  12  Pac.  708  (error  in 
an  amendment ;  journals  consulted) ;  1892 
Cumev.  Southern  P.  Co.,  21  id.  666,  670,  28 
Pac.  884  (whether  a  bill  received  a  suffii  ,it 
vote ;  journals  consulted  ;  Beau,  J.,  hesitating  : 
Lord,  J.,  reserving  his  opinion) ;  1892,  State  v. 
Kogers,  22  id.  848,  364,  30  Pac.  74  (same  rul- 
ing);  1897,  McKennon  v.  Cotuer,  30  id.  688, 
49  Pac.  966  (journals  may  be  consulted ;  an 
amendment  appearing  on  the  journal,  it  was 

S resumed   that  it  had   been    reconsidered  and 
efeated,  and  thus  the  enrolment  could  be  sus- 
tained) ;  Pmntyhania :  1853.  Siieer  »    P    R. 
Co.,  22  Pa.  376  (the  certificate  is  "conclusive" 
as  to  enrolment ;  main  question  not  considered); 
1856,  Southwark  Bank  v.  Com.,  26  id.  446,  450 
(the  Legislature  rei^aled  a  section  of  a  iiending 
bill;  the  journals  consulted  to  identify  the  bill? 
and  the  section,  though  part  of  the  bill  as  signed 
t'«"«i  "»  'O'd) ;  1877,  Kilgore  r.  Magee,  85  id! 
401,  412  (whether  a  bill  was  projierly  entitled, 
read,  etc.  -  enrolment  conclusive) ;  1884,  Com 
V.  Martin,  !J  '  id.  186,  189,  204  (whether  an  act 
was  pro|)erly  eiititle.1 ;  enrolment  conclusive)  ; 
South  Carolina:  1870,  State  r.  Piatt,  2  8.  O. 
150  (whether  the  statute  required  "Court  to  be 
held  at  Barnwell  or  at  Blackville;  the  enrolled 
act  read  originally  "Barnwell,"  which  was  al- 
**!    J*"    V      "Blackville";  the  journals  con- 
sulted;   the  chief  argument  relied  on  is  the 
necessity  of  preventing  the  violation  of  consti- 
tutionn I  safeguards ;  Moses,  C.  J.,  diss.) ;  1879 
Bond   Debt  Cases,   12  id.   200,  226,  233,  289 
(whether  a  two-thirds  vote  had   been  given  ; 
journals  consnltetl) ;  State  v.  H.->goo<l,  13  id  46 
64,  61,  70  (whether  a  bill  was  properly  read  '; 
journiils  consulted  ;  Mclver,  J.,  diss,  in  part,  in 
a  foreible  opinion) ;  South  Dakota :  1894,  Somera 
ti.  State,  6  8.  D.  321,  28  N.  W.  804  (two  stat- 
utes, approved  the  same  day,  having  inconsistent 
provision  ;  journal  examined  to  see  which  was 
intended  as  repealing  the  other) ;  1901,  Narre- 
jpngr.  Brown  Co.,  14  id.  357,  85  N.  W.  602 
(journals  not  to  be  consulted  to  impeach  the  en- 
rolled act) ;  1901,  State  v.  Bacon,  14  id.  394,  86 
N.  W.  805  (same);  Tenntatee:  1879,  State  v.  Mc- 
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of  one  man,  u  ith  no  guard  upon  it  but  hU  own  integrity ;  and  our  Conititutiun  hoa  wistly 
•0  distributed  the  powors  of  government  as  to  make  one  a  check  upon  the  other,  thereby  pi  in- 
venting one  branch  from  atreiigthening  itself  at  the  expense  of  the  co-ordinate  branchi.s 
and  of  the  public.  Such  evidence  should  be  of  the  most  satisfactory  character  ;  awl 
there  is  less  to  be  appreheuded  from  the  subornation  of  witnesses,  subj.ot  to  the  tciN 
which  the  law  imposes,  than  from  the  exercise  of  so  great  a  power  without  restraint  ur 
accountability." 

The  answers  to  these  argumeuts  are  represented  in  the  following  passajjus, 
deuliug  in  various  ways  with  one  or  more  of  the  forms  of  argument  against 
the  conclusiveness  of  the  enrolment : 


Connell,  3  I.ea  332,  341  (wln-tlierabill  was  prop- 
erly read  ;  jouriiaU  coiisulte<l,  liut  the  qiivstinn 
nut  raised) ;  1880,  GaiiK'si  t>.  llorri^uii,  4  iil.  608, 
61 1  (whether an aincndiiieiit  wils  properly  passeil ; 
juuniulii  eiiiisiiilted  ;  but  iiiientinii  renerved  in 
part) ;  Williams  v.  Slate,  6 1 1.  54!t,  .W:)  (whether 
a  proiier  majority  voted  ;  journals  may  be  con- 
sulted) :  1887,  Aayea  v.  .Stale  (iinre|H>rted  oral 
opinion  ;  cited  in  next  two  c.iaes  as  in  accord 
with  tliein) ;  1883,  Brewer  v.  Huntin'^don,  86 
Tenn.  733,  9  8.  W.  166  (wliether  a  bill  was  re- 
jected ;  journals  consulted) ;  1S88,  State  f.  Al- 
Kood,  87  id.  163, 167, "  .  W.  310  (whether  a  bill 
had  iN.ssed  after  u  i'  .. '  eat;  journals  con- 
sulted) ;  18D2,  Xelso..  •  laywooil  Co.,  91  iil. 
696,  599.  20  .S.  W.  1  (whjther  a  bill  was  duly 
piusaed,  Kij<ued,  etc.  ;  journals  consuiteil) ;  rariu; 
1875,  Blessing  t-.  (.Jalveston,  42  Tex.  641,  ii58 
(ijuestion  dismissed,  but  not  decided)  ;  1880, 
Houston  &  T.  11.  Co.  V.  Odum,  53  id.  343,  351 
(wliether  an  act  was  certitiinl  after  adjournment ; 
journals  cousulteil  to  determine  date  of  passage); 
1888,  Hunt  v.  State,  22  Cr.  Aip.  396,  400 
(whether  ft  bill  was  properly  signed ;  j'mrnalseon- 
snlted) ;  1890,  Ke  parte  Tipton,  28  id.  438,  442 
(error  in  enrulineiit ;  journals  nut  to  be  consulted, 
where  do  constitutional  provision  requires  a  mat- 
ter to  appear  therein) ;  1890,  Re  Duncan,  139 
U.  .S.  449,  xmMe  ( the  validity  of  a  Texas  statute, 
under  the  rule  of  Usener  v.  State,  infra,  held  not 
to  be  a  Federal  question) ;  1891,  Ewing  t>.  Dun- 
can, 81  Tex.  230,  233,  16  8.  W.  1000  (whether 
a  two-thirds  vote  had  t»'eii  given  ;  journals  con- 
sulted ;  none  of  the  alwve  eases  cited) ;  1892, 
Williams  v.  Taylor,  83  id.  667,  19  S.  W.  158 
(whether  a  bill  had  been  duly  reporteil ;  jour- 
vtU  not  consulted  ;  goo<l  opinion  by  Gaines,  J.  ; 
this  case  practically  affirms  Usener  «.  State, 
8  Cr.  App.  177,  and  expressly  affirms  JSx  parte 
Tipton,  28  id.  438,  and  distinguishes  Ewing  v. 
Duncan,  mpra,  on  the  ground  that  the  ihite  of 
taking  effect  was  in  issue  and  did  not  famish  the 
datit  for  determining  whether  a  sufficient  major- 
ity forgiving  immediate  effect  had  voted);  United 
Slates:  1857,  Thompson's  Case,  9  Op.  Attorney- 
Oeueral,  1,  3,  per  Black  (in  a  forceful  opinion 
denying  to  executive  officers  the  right  ol  such 
consultation  ;  "  we  must  take  the  acts  of  Con- 
gress as  we  find  them,  without  addition  or 
diminution  ") ;  1867, Gardner  v.  Barney,  6  Wall. 
499  (the  date  of  the  President's  signature  to  a 
UU  not  being  an  essential  part  of  the  record, 


the  legislative  jonmals  may  be  1ooke<l  to  with 
other  evidence;  and  whenever  "the  exi»ti'iiii! 
of  a  statute  "  is  in  question,  the  Court  may  lonk 
to  "  any  source  of  infonnation  "  that  is  helpriiii; 
1891,  Field  v.  Clark,  143  U.  S.  649,  670, 12  Sup. 
495  (whether  a  clause  was  oniitteil  from  tlie 
engrossed  act;  journals  not  to  be  consulted; 
whether  the  failure  to  observe  the  cun^tita- 
tional  mie  rei|Uiring  entry  of  yeaj  and  ::ays  mi 
the  journal  could  l>e  thus  inquired  into,  nut  de- 
cideil) ;  for  Feileral  rulings  interpreting  the  law 
of  iiiiiividual  States,  see  supra,  under  Califoinia, 
Illinois,  Nebraska,  and  North  Carolina  ;  i'lak  : 
'  1896,  Ritchie  v.  Richards,  14  Utah,  345,  47  I'ac. 
670  (whether  the  yeas  ami  nays  were  taki-n,  ilie 
Constitution  reipiiring  the  fact  to  be  eutired 
on  the  journals  on  demand  of  hve  nienrum ; 
held,  that  the  enrolled  bill,  duly  signed,  ap- 
proved, and  deposited,  was  the  final  reenul  ui' 
the  statute,  and  the  journals  could  not  Iw  eun- 
suited  ;  Batch  and  Miner,  .T.I.,  dias.) ;  fer.fuhit; 
1844,  Re  Welman,  20  Vt.  653,  656  (time  wli,  m  an 
act  took  effect ;  enrolment  conclusive  ;  though 
"  in  some  instances "  journals  may  be  conMiltnl); 
St.  1894,  }  31  (the  engrossed  copy  kept  by  Soe- 
retary  of  State  ' '  shall  be  taken  to  be '  the  act) ; 
Ktr^nio  .•  1884,  Wise  v.  Bigger,  79  Va.  269,  271, 
281  (whether  a  two-thirds  vote  was  given  ;  jour- 
nals consulted)  ;  ffathington  ■■  1893,  State  c, 
Jones,  6  Wash.  452, 34  Pac.  201  (whether  the  ion- 
stitutional  requirements  had  been  fulfilled  :  jour- 
nals not  to  be  consulted  ;  opinion  by  Hnyi,  J., 
?erha|>8  the  best  on  the  subject) ;  West  I'injiuia: 
871,  Osbum  v.  Staley,  6  W.  Va.  86,  89  (whether 
the  required  number  of  votes  was  given  ;  jour- 
nals consulted) ;  fFiacMisin :  1866,  Wattrtovrn 
V.  Cady,  80  Wis.  601  (whether  a  vote  was  prop- 
erlv  taken  ;  question  not  decided) ;  1878,  Buiiud 
».  "E.  Co.,  46  id.  648,  667  (whether  an  act 
was  properlv  passed  ;  journals  consulted) ;  18S5, 
Metacle  v.  Down,  64  id.  823,  327,  25  N.  W.  412 
(same) ;  1891,  McDonald  v.  SUte,  80  id.  407, 
411,  60  N.  W.  185  (whether  a  bill  was  ji-sseil  as 
constitutionally  required  ;  journals  may  !»■  eon- 
suited);  Wyoming:  1872,  Brown  v.  Nash,  1 
Wyo.  T.  85,   93  (whether  a  prouer  vote  wiu 

?iven  ;  journals  may  be  consulted)  ;  I'nion 
acific  B.  Co.  tt.  Carr,  ib.  96,  103  (same) ;  1S92, 
White  V.  Hinton,  8  Wyo.  753,  766,  SO  I'ae.  953 
(whether  a  bill  was  passed  and  approved  after 
expiration  of  the  session;  journals  not  con- 
sulted). 
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mi.ffelion,  C.  J.,  in  Hunt  t.  Van  AUtynt,  28  Wend.  605,  810  :  "There  are  only  two 
node*  of  coiitradictiug  it  [tlie  oertifled  enrolment]:  1.  By  tlie  journ.U  of  the  two 
HouHe.,  Md  2.  by  parol  tertimcny.  The  preiidiiig  officer  had  «U  the  benefit  of  the  first  • 
the  ayes  and  noe.  ara  taken,  and  the  journal  made  up,  under  hU  .upervinion  and  control' 
His  uieaus  of  aMertaining  and  determining  the  fact,  when  he  decUires  the  law  to  be 
parsed,  exceed  those  of  any  other  tribunal  that  might  be  called  upon  to  inquire  into  it 
Besides,  the  hurry  and  looseness  with  which  the  journals  are  copied,  and  the  little  impor- 
tance attached  to  the  printed  copies,  necessarily  impairs  confidence  in  their  correctness 
ihey  are  most  uncertain  data  upon  which  to  found  a  judicial  determination  of  the  riifhU 
of  property,  much  more  of  great  constitutional  questions.  At  to  the  second  mode  of  con- 
tradicting the  certificate,  the  evidence  would  if  possible  be  still  more  faUible  and  unsatis- 
factory. Indeed,  we  can  scarcely  imagine  a  case  where  from  iU  nature  the  proof  would 
be  to  subject  to  the  doubtful  and  conflicting  recollection  of  witnesses.  Nothing  short  of 
absolute  necessity  could  justify  a  resort  to  it.  It  would  hardly  deserve  much  weight  in 
contradicting  the  journal  il«lf,  —  much  less  the  certificate  of  the  presiding  officer  affixed 
to  the  law."  " 

18«a,  Beasley,  C.  J.,  in  /'ai.jftom  t.  Young,  32  N.  J.  L.  29,  84:  "[1]  It  is  impossible 
for  the  mind  not  to  incline  to  the  opinion  that  the  framers  of  the  Constitution,  in  exact- 
ing the  keeping  of  these  journals,  did  not  design  to  create  records  which  were  to  be  para- 
mount to  all  other  evidence  with  regard  to  the  enactment  and  contents  of  laws.  .  .  If 
intended  for  any  purpose  whatever  in  any  course  of  judicial  investigation,  can  any  one 
conceive  that  these  registers  would  have  been  left  in  the  condition  in  which  by  the  Con- 
stitution  we  find  them?  In  the  nature  of  things  tliey  must  be  emstructed  out  of  loose 
and  hasty  memoranda,  made  in  the  pressure  of  business  and  amid  the  distractions  of  a 
numerous  assembly.  There  is  required  not  a  single  guarantee  to  their  accuracy  or  to 
their  truth ;  no  one  need  vouch  for  them,  and  it  is  not  enjoined  that  they  should  be  either 

approved,  copied,  or  recorded [2J  These  are  the  sancUons  [t'.e  signatures  of  the  two 

presiding  officers  and  of  the  Governor]  which  the  Legislature  has  provided  for  the 
authenticaUon  of  iU  own  acta,  both  to  the  public  and  to  the  judicial  tribunals ;  and  the 
question  ia  therefore  presented  whether  such  authentication  must  not  be  deemed  conclu- 
sive, or  in  other  words,  whether  the  Legislature  does  not  possess  the  right  of  declaring 
what  shall  be  the  supreme  evidence  of  the  authenticity  of  its  own  statutes.  This  ques- 
tion, in  my  opinion,  must  be  answered  in  the  affirmative.  How  can  it  be  otherwise  ? 
The  body  that  passes  a  law  must  of  necessity  promulgate  it  in  some  form.  ...  It  is  the 
power  which  passes  the  law  which  can  best  determine  what  the  law  is  which  itself  has 
created.  The  Legislature  in  this  case  has  certified  to  this  Court,  by  the  hands  of  its  two 
principal  offloem,  that  the  act  now  before  us  is  the  identical  statnte  which  it  approved, 
and.  in  my  opinion,  it  is  not  competent  for  this  Court  to  institute  an  inquiry  into  the 
truth  of  the  fact  thus  solemnly  attested.  ...  [3]  I  think  the  rule  thus  adopted  accords 
with  public  policy.  Indeed,  in  my  estimation,  few  things  would  be  more  mischievous 
than  the  introducUon  of  .he  opposite  rule.  ...  The  rule  contended  for  is  that  the  Court 
sliould  look  at  the  joum.xls  of  the  legislature  to  ascertain  whether  the  copy  of  the  act 
attested  and  filed  with  the  Secretary  of  State  conforms  in  its  contents  with  the  state- 
ments of  such  journals.  This  proposition  means,  if  it  has  any  legal  value  whatever, 
that,  in  the  event  of  a  material  discrepancy  between  the  journal  and  the  enrolled  copy, 
the  former  is  to  be  teken  as  the  standard  of  veracity  and  the  act  is  to  be  rejected.  This 
IS  the  test  which  is  to  be  applied  not  only  to  the  statutes  now  before  the  Court,  but  to  all 
statutes;  not  only  to  laws  which  have  been  recently  passed,  but  to  laws  the  most  ancient, 
lo  my  mind,  nothing  can  be  more  certain  than  that  the  acceptance  of  this  doctrine  by 
the  Court  would  unsettle  the  entire  statute  law  of  the  State.  We  have  before  us  some 
evidence  of  the  little  reliability  of  these  legislative  journah..  ...  Can  any  one  deny 
that  if  the  laws  of  the  State  are  to  be  tested  by  a  comparison  with  these  journals,  so  im- 
perfect, so  unauthenticated,  the  stability  of  all  written  law  will  be  shaken  to  its  very 
foundations  ?  ...  We  are  to  remember  the  danger,  under  the  prevalence  of  such  a  doo- 
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trine,  to  be  apprehended  from  the  intentional  eormption  of  evidenoee  of  this  ebaracter. 
It  it  scarcely  too  much  to  lay  that  the  legal  exiatenoe  of  almoct  every  legiilative  uut 
would  be  at  the  mercy  of  all  persons  having  aeceas  to  theie  journals.  .  .  .  [4j  The  priu. 
cipal  argument  in  favor  of  this  judicial  appeal  from  the  enrolled  law  to  the  legislutivs 
journal  .  .  .  waa  that  the  existence  of  this  power  was  necessary  to  keep  the  Legislature 
from  overstepping  the  bounds  of  the  Constitution.    The  course  of  reasoning  urged  v  m 
that  if  the  Court  cannot  look  at  the  facts  and  examine  the  legialative  action,  that  depart- 
ment of  government  can  at  will  set  at  defiance  in  the  enactment  of  statutes  the  n-atraints 
of  the  organic  law.     This  argument,  however  specious,  is  not  solid      The  power  tiim 
claimed  for  the  Judici  iry  would  be  entirely  iuelficacious  as  a  controlling  force  over  .my 
intentional  exorbitance  of  the  law-making  branch  of  the  government.    If  we  may  be  jht' 
mitted,  for  the  purpose  of  illustration,  to  suppose  the  Legislature  to  design  the  enact- 
ment of  a  law  in  violation  of  the  principles  of  the  Constitution,  a  judicial  authority  to 
inspect  the  journals  of  that  body  would  interpose  not  the  slightest  barrier  against  siuti 
transgression  ;  for  it  is  obvious  that  there  could  not  be  the  least  difficulty  in  withholding 
from  such  journals  every  fact  evincive  of  such  transgression.     A  journal  can  be  no  ctiijuk 
on  the  actions  of  those  who  keep  it,  when  a  violation  of  duty  is  intentional.  .  .  . 
[5]  Besides,  if  the  journal  is  to  be  consulted,  on  the  ground  of  the  necessity  of  judicial 
intervention,  how  is  it  that  the  inquiry  is  to  stop  at  that  point  ?    In  law,  upon  ordinary 
rules,  it  is  plain  that  a  journal  is  not  a  record,  and  la  therefore  open  to  be  either  ex- 
plained or  contradicted  by  parol  proof.     And  yet,  is  it  not  evident  that  the  Court  could 
not,  upon  the  plainest  grounds,  enter  apon  such  an  investigation  ?    In  the  case  now  iu 
hand,  if  an  offer  should  be  made  to  prove  by  the  testimony  of  every  member  of  the  Lt'(,'ia- 
hiture  that  the  journals  are  false,  and  that  as  a  matttr  of  fact  the  enrolled  law  did  re- 
ceive in  its  present  form  the  sanction  of  both  houses,  no  person  versed  in  jurisprudence, 
it  is  presumed,  would  maintain  that  such  evidence  would  be  competent.     The  Court  can- 
not try  issues  of  fact ;  nor,  with  any  propriety,  could  the  existence  of  statutes  be  made 
dependent  on  the  result  of  such  investigations.     With  regard  to  matters  of  fact,  no  jmli- 
cial  unity  of  opinion  could  be  expected ;  and  the  consequence  would  necessarily  be  that 
the  conclusion  of  different  Courts  as  to  the  legal  existence  of  laws  from  the  same  proufa 
would  often  be  variant,  and  the  same  tribunal  which  to-day  declared  a  statute  void  misht 
to-morrow  be  compelled,  under  the  effect  of  additional  evidence,  to  pronounce  in  its  favor. 
The  notion  that  Courts  could  listen  upon  this  subject  to  parol  proof  is  totally  inadmis- 
sible; snd  it  therefore  unavoidably  results  that  if  the  journal  is  to  be  taken  into  con- 
sideration at  all,  its  effect  is  uncontrollable  ;  neither  its  frauds  can  be  exposed  nor  its  errors 
corrected.     And  if  this  be  so,  and  the  journal  ia  to  limit  the  inquiry  of  the  judicial  power, 
how  obvious  the  inadequacy,  if  not  futility,  of  such  ,nquiry!  ...  [6]  Tn  the  frame  of 
our  State  government  the  recipients  and  organs  of  this  uireefold  power  are  the  Legis- 
lature, the  Executive,  and  the  Judiciary,  and  they  are  coordinate,  in  all  things  equal  and 
independent    Each  within  its  sphere  is  the  trusted  agent  of  the  public.    With  wliat 
propriety,  then,  is  it  claimed  that  the  judicial  branch  can  erect  itself  into  the  custodian 
of  the  good  faith  of  the  legislative  department?    It  is  to  be  borne  in  mind  that  the 
point  now  touched  does  not  relate  to  the  capacity  to  pronounce  a  law,  which  is  admitted 
to  have  been  enacted,  void  by  reason  of  its  unconstitutionality.    That  is  clearly  a  func- 
tion of  Judicature.     But  the  proposition  is,  whether,  when  the  Legislature  has  ciTtitied 
to  a  mere  matter  of  fact,  relating  to  its  own  conduct  and  within  its  own  cognizance,  the 
Courts  of  the  State  are  at  liberty  to  inquire  into  or  dispute  the  veracity  of  that  certifi- 
cate. ...  In  my  opinion,  the  power  to  certify  to  the  public  the  laws  itself  has  enacted  is 
one  of  the  trusts  of  the  Constitution  to  the  T/s^islature  of  the  State." 

1869,  Frazer,  J.,  in  Evata  v.  Browne,  '0  Ind.  514,  524:  "It  is  important,  certainly, 
that  the  question  whether  the  enactment  of  a  statute  is  valid  shall  be  made  capal  le  of 
ready  and  correct  solution,  and  that  it  shall  not  depend  upon  doubtful  or  conflictiujj 
evidence.  When  all  are  bound  to  know  the  law,  they  should  have  the  means  of  knowl- 
edge, and  not  merely  reasons  for  conjecture,  uncertainty,  and  doubt  ...  It  is  argued 
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that  thm  is  M  appMl  to  thaM  [l«Ul»tiT«  journaU],  from  the  oOoial  atti  station  of  th« 
preiidiug  offiocn  and  to  the  archirei  in  the  ezeeutiTe  department.  Would  the  jour- 
nal»  be  ai  latUfaetory  to  the  mind?  Such  Journab,  it  it  notorioua,  an  and  muat  he 
made  in  haate,  in  the  oonfuiion  of  baaineM,and  are  often  inaeeurate.  Their  readinu  in 
frequently  omitted,  so  that  these  errors  go  without  correoUon.  They  do  not  show  the 
nature  of  the  bUI  as  introduced,  but  merely  the  amendmente  which  have  been  proposed 
to  it.  They  are  not  required  to  contain  anything  by  «hich  it  could  be  even  identified 
Slid  Its  passage  traced.  ...  By  what  reason  or  analogy  can  we  sustain  ourselves  in 
holding  that  the  journal  shonid  override  the  signatures  upon  the  enrolled  act  ?  Surely 
not  because  it  is  in  the  nature  of  things  more  likely  to  sp«ak  the  whole  truth  upon  the 
question  III  hand.  ...  But  it  is  argued  that  if  the  authenticated  roll  is  conclusive  upon 
the  Courts,  then  less  than  a  quorum  of  each  House  may  by  the  aid  of  corrupt  presiding 
officers  impose  Uws  upon  the  State  in  defiance  of  the  inhibition  of  the  Constitution.  It 
must  be  admitted  that  the  consequence  stated  would  be  possible.  Public  authority  and 
poliUcai  power  must  of  necessity  be  confided  to  officers,  who  being  human  may  violate  the 
trusts  reposed  in  them.  This  perhaps  oannot  be  avoided  absolutely.  But  it  applies  also 
to  all  human  agencies.  It  U  not  fit  that  the  Judiciary  should  claim  for  itself  a  purity 
beyond  all  others  ;  nor  has  it  been  able  at  all  times  with  truth  to  say  that  ito  high  places 
have  not  been  disgraced.  The  framers  of  our  government  have  not  constituted  it  with 
faculties  to  supervise  coordinate  departments  and  correct  or  prevent  abuses  of  tlieir 
siitiiority.  It  daunot  authenticate  a  statute ;  that  power  does  not  belong  to  it;  nor  can  it 
keep  a  legislative  journal.  It  ascertains  the  statute  law  by  looking  at  iU  authentication 
ami  then  ito  function  is  merely  to  expound  and  administer  it.  .  .  .  If  it  may  [look  be^ 
yond  the  enrolled  act],  then  for  the  same  reason  it  may  go  beyond  the  journal,  when  that 
is  iin|ieached ;  and  so  the  validity  of  legislation  may  be  made  to  depend  upon  the  mem- 
ory  of  witnesses,  and  do  man  can  in  fact  know  the  law  which  he  is  bound  to  obey.  Such 
consequences  would  be  a  large  price  to  pay  for  immunity  from  the  possible  abuse  of 
authority  by  the  high  officers  who  are,  as  we  think,  charged  with  the  duty  of  certifying  to 
the  public  the  fact  that  a  statute  has  been  enacted  by  competent  Houses.  Human  gor- 
eriiments  must  repose  confidence  in  officers.  It  may  be  abused,  and  there  may  be  no 
remedy.  —  Nop  is  there  any  great  force  in  the  argument  which  se^ms  to  be  regarded  as  of 
weight  by  some  American  Courts,  that  some  important  provisions  of  the  Constitution 
would  be  a  dead  letter  if  inquiry  may  not  be  made  by  the  Courta  beyond  the  rolls.  This 
argument  overlooks  the  fact  that  legislators  are  sworn  to  support  the  Constitution,  or 
else  it  assumes  that  they  will  wilfully  violate  that  oath.  It  is  neither  modest  nor  just 
for  judges  thus  to  impeach  the  integrity  of  another  department  of  government,  and  to 
claim  that  the  Judiciary  only  will  be  faithful  to  iU  obligations." 

18!>6,  Zone,  C.  J.,  in  Ritchie  v.  Richard,,  14  Utah  346,  47  Pao.  670:  "Objections 
may  be  urged  to  either  means  of  proof.  Minutes  and  memoranda  may  not  always  be 
correctly  transcribed  upon  the  journals.  And  the  minutes  and  memoranda  are  some- 
times made  amid  circumstances  calculated  to  confu.se  and  distract  the  attention,  and  to 
divert  it  from  the  business  in  hand.  Bills  may  sometimes  be  enrolled,  and  signed  by 
presiding  officers,  and  approved  by  the  governor,  that  have  never  been  duly  passed. 
Either  source  is  subject  to  possible  error.  Courts  and  lawyers  will  differ  as  to  which  is 
th«  surest  and  best  source  of  information.  However,  when  statutes  are  published  people 
liape  their  actions  and  conduct  with  respect  to  them ;  they  incur  obligations,  acquire 
nsiits,  and  discharge  duties  in  reliance  upon  them.  If  such  a  law,  in  any  instance,  should 
turn  out  to  be  void,  because  some  requirement  of  the  Con.stitution  had  not  been  observed  in 
lU  passage,  great  injustice  would  be  likely  to  follow.  We  must  regard  the  enrolled  bill, 
duly  signed,  approved,  and  deposited  in  the  public  archives,  as  a  more  accessible  and 
convenient  source  of  authentication,  and,  if  referred  to,  less  liable  to  overturn  law,  and 
quite  as  reliable  as  the  journals  of  the  two  Houses.  The  people  ought  not  to  be  required 
to  ransack  such  journals  to  ascertain  whether  laws  have  been  duly  passed,  and  they  can- 
not  be  expected  to  do  so.     Nor  should  Uwyers,  before  advising  cUents,  bo  required  to 
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•MToh  such  Journslt.  Statutory  •■■•ctoMnta  should  not  dopjod  nor  itand  upon  Ruch  » 
8«ndy  and  unoertain  foundntion,  i{  •  batter  one  mn  be  found.  Lawi  evidenced  bv  tli« 
tignaturee  of  the  presiding  oflloers,  and  the  approTal  and  signature  of  the  goTernor.  amt 
the  filing  in  tlie  public  archives,  ought  not  to  be  overthrown  by  uieuioraDda  on  the  juui- 
nalH  which  Uie  Constitution  does  not  require  to  be  made." 

1898,  heitu,  C,  in  Webter  r.  Hatting;  W  Nebr.  809,  77  N.  W.  127  :  "  We  are  in 
this  case  for  the  first  time  confronted  with  its  [i.  e.  the  opposite  rule's]  luiMhievous  re- 
sults. If  the  fact  of  the  due  enactment  of  a  statute  is  to  be  tried  on  any  availablt-  •vj. 
denoe,  certain  results  follow,  of  such  character  as  to  bid  us  pause  and  re-examine  our 
premises.  Ueing  an  issue  of  fact,  it  is  to  be  tried  by  the  triors  of  fact,  —  in  many  ca-ii  x, 
a  Jury.  Being  an  issue  of  foot,  its  determination  in  ono  court  or  in  one  case  will  >>«  nu 
bar  to  its  retrial  in  other  courts,  or  in  tlie  same  court  in  an  action  where  the  parties  are 
different.  One  jury  or  one  Judge  may,  on  conflicting  evidence,  find  that  a  statute  vias 
passed,  and  is  therefore  the  law  of  the  State.  Another  may  find  that  it  was  not  pa.ss.  J, 
and  is  therefore  inoperative.  The  law  will  be  one  thing  for  one  man,  and  another  thiuj 
for  another  man,  depending  upon  the  diligence  of  his  counsel,  and  the  temper,  ur  ikt- 
haps  prejudice,  of  a  Jury.  A  city  will  be  governed  by  one  law  when  A  sues  it,  and  l>j  a 
different  law  when  B  sues  it.  An  issue  of  bonds  will  be  valid  after  their  maturity  only 
when  in  a  suit  thereon  a  jury  shall  say  that  the  Legislature  passed  the  law  authorizing 
the  issue,  and  then  they  will  be  valid  only  as  to  the  specific  bonds  in  action.  I  need  not 
amplify  the  illuittrationg.  Such  a  state  of  affairs  produces  a  confusion  Ui  oar  statute  law 
suggesting  anarchy."  * 

The  arguments  against  conclusiveness  seem  to  be  reducible  to  three: 
first,  the  argument  of  legal  theory,  t.  e.  that  the  enrolment  is  not  a  record ; 
second,  that  of  practical  policy,  i.  e.  that  there  is  danger  of  error  and  fraud ; 
and  third,  that  of  constitutional  necessity,  i«.  the  impossibility  of  securing 
in  any  other  way  the  enforcement  of  constitutional  restrictions  on  legislative 
action.  —  The  first  argument,  on  which  stress  is  seldom  laid,  is  met  by  the 
principle  that  there  may  be  conclusive  preferences  for  testimony,  irrespective 
of  records  {ante,  §  1348). — The  second  argument  cannot  for  a  inouiint 
stand  (as  the  above  pasbages  make  plain)  against  the  considerations  tliat 
there  is  equal  or  gre.  er  danger  of  error  and  fraud  in  the  journals,  and  that 
the  use  of  the  latter  plunges  the  community  into  the  uncertainty  uf  re- 
peated litigation  on  a  question  never  capable  of  final  settlement ;  the  first 
of  the  considerations  already  outlined  (ante,  §  1348  (2))  applies  here  in  all 
its  force.  —  The  third  argument,  that  of  constitutional  necessity,  is  tlie  one 
most  frequently  pressed,  and  the  one  really  responsible  for  almost  all  uf  the 
decisions  against  conclusiveness.  But  it  seems,  after  all,  to  be  but  a  siiec- 
tral  scruple,  created  by  a  false  logic : 

(1)  In  the  first  place,  note  that  it  is  impossible  of  consistent  application. 
If,  as  it  is  urged,  the  Judiciary  are  bound  to  enforce  the  constitutional  re- 
quirements of  these  readings,  a  two-thirds  vote,  and  the  like,  and  if  therefore 
an  act  must  be  declared  no  law  which  in  fact  was  not  read  three  times  or 


^  The  opinions  by  Hoyt,  J.,  in  State  v.  Jones, 
6  ash.  452,  34  Pac.  201,  and  Beaaley,  C.  J.,  in 
Fakisbom  v.  Ynun^,  32  N.  J.  L.  29,  are  easily 
the  beat  on  the  subject  both  for  comprehensive- 
nsss  and  keennesa  of  analysis  and  for  clearness 
of  exposition.  The  latter  opinion  is  the  one  best 
Imown;  but  the  farmer,  though  rarely  cited. 


would  alone  render  superfluous  all  the  otliir  de- 
liverannrs  on  the  subject.  It  is  not  quoted  here, 
because  it  does  not  lend  itself  to  partial  >|Uota- 
tion  ;  but  it  ought  to  be  read  in  iU  entirety  by 
every  one  desiring  to  make  an  argument  on  the 
snhject. 
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voted  upon  by  two  thirds,  this  duty  is  a  duty  to  determine  according  to  the 
actual  facts  of  the  readings  and  the  votes.  Now  the  journals  may  not  rep- 
resent the  actual  facts.  That  duty  cannot  allow  us  to  stop  with  the  jour- 
nals, if  it  can  be  shown  beyond  doubt  that  the  facts  were  otherwise  than 
therein  represented.  The  duty  to  uphold  a  law  which  in  fact  was  constitu- 
tionally voted  upon  is  quite  as  strong  as  the  duty  to  repudiate  an  act  um-on- 
stitiitionnlly  voted  upon.  The  Court  will  be  going  as  far  wrong  in  repudiating 
ail  act  based  on  proper  voles  falsified  in  the  journal  as  it  will  be  in  upholding 
an  act  based  on  improper  votes  falsified  in  the  enrolment.  This  supposed 
duty,  in  short,  is  to  see  that  the  eoiutttutional  facta  did  exist ;  and  it  cannot 
stop  short  with  the  journals.  Yet,  singularly  enough,  it  is  unanimously  con- 
ceded that  an  examination  into  the  facts  as  provable  by  the  testimony  of 
meinl)ers  present  is  not  allowable.'  If  to  support  this  it  be  said  that  such 
an  inquiry  would  be  too  uncertain  and  impracticable,  then  it  is  answered 
that  this  concedes  the  supposed  constitutional  duty  not  to  be  inexorable,  after 
all ;  for  if  the  duty  to  get  at  the  facts  is  a  real  and  inevitable  one,  it  must  be 
a  duty  to  get  at  them  at  any  cost ;  and  if  it  is  merely  a  duty  that  is  limited 
by  policy  and  practical  convenience,  then  the  argument  changes  into  the  sec- 
ond one  above,  namely,  how  far  it  is  feasible  to  push  the  inquiry  with  regard 
to  policy  and  practical  convenience ;  and  from  this  point  of  view  there  can 
be  but  one  answer.  (2)  In  the  second  place,  the  fact  that  the  scruple  of 
constitutional  duty  is  treated  thus  inconsistently  and  pushed  only  up  to  a 
certain  point  suggests  that  it  perhaps  is  based  on  some  fallacious  assumption 
whose  defect  is  exposed  only  by  carrying  it  to  its  logical  consequences.  Such 
indeed  seems  to  be  the  case.  It  rests  on  the  fallacious  notion  that  every  con- 
stitutional provision  is  per  k  capable  of  being  enforced  through  the  Judiciary 
and  must  be  safeguarded  by  the  Judiciary  because  it  can  be  in  no  other  way. 
Yet  there  is  certainly  a  large  field  of  constitutional  provision  which  does  not 
come  before  the  Judiciary  for  enforcement,  and  may  remain  unenforced  with- 
out any  possibility  of  judicial  remedy.  It  is  not  necessary  to  invoke  in  illus- 
tration such  provisions  as  a  clause  requiring  the  Governor  to  appoint  a  certain 
officer,  or  the  Legislature  to  pass  a  law  for  a  certain  purpose ;  here  the  Consti- 
tution may  remain  unexecuted  by  the  failure  of  Governor  or  Legislature  to  act, 
and  yet  the  Judiciary  cannot  safeguard  and  enforce  the  constitutional  duty.* 
A  clearer  illustration  may  be  had  by  imagining  the  Constitution  to  require 
the  Executive  to  appoint  an  officer  or  to  call  out  the  militia  whenever  to  the 
best  of  his  belief  a  certain  state  of  facts  exists ;  suppose  he  appoints  or  calls 
out  when  in  truth  he  has  no  such  belief ;  can  the  Judiciary  attempt  to  enforce 
the  Constitution  by  inquiring  into  his  belief  ?»  Or  suppose  the  Constitution 
to  enjoin  on  the  legislators  to  pass  a  law  upon  a  certain  subject  whenever  in 
their  belief  certain  conditions  exist ;  can  the  Judiciary  declare  the  law  void 

'  Cases  cited  nipra,  note  S. 

•  These  case*  sngsest  the  diapnted  qaettion  H  to  the  Judidsry'i  ose  of  the  mandamus,  and 
are  tberernre  open  to  diapnte. 
'  PoU,  i  23««. 
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bjr  inquiring  >nd  ascerUining  that  the  Legialatnra,  or  ita  majority,  did  nut 
have  luch  a  belief  ?  «>  Or  tuppose  the  Conititation  coromanda  the  Jndicinry 
to  d'-:i(ie  a  caae  onlj  after  coninlting  a  Roothaayer,  and  in  a  given  oaae  i!ie 
Judiciary  do  not  consult  one;  what  '^  to  be  done?  Theie  initances  illn^. 
trate  a  general  lituation  in  which  ...»  judicial  function  of  applying  au>\ 
enforcing  the  Constitution  ceasei  to  operate.  That  situation  exista  win  ru 
the  Constitution  enjoins  dutiea  which  affect  the  motives  and  judgment  ol  a 
particular  independent  department  of  government,  —  Legislature,  £xecuti\.>, 
and  Judiciary.  Such  duties  are  simply  beyond  enforcement  by  any  other 
department  if  the  one  charged  fails  to  perform  them.  The  Constitution  ui.iy 
provide  that  no  legislator  shall  take  a  bribe,  but  an  act  would  not  be  trenttd 
as  void  because  the  majority  had  been  bribed."  So  far  as  the  Constitutinn 
attempts  to  lay  injunctions  in  matters  leading  up  to  and  motivating  tlie 
action  of  a  department,  injunctions  must  be  left  to  the  conscience  of  that 
department  to  obey  or  disobey.  Now  the  act  of  the  Legislature  as  a  wh(jle 
is  for  this  purpose  of  the  same  nature  as  the  vote  of  a  single  legislator.  The 
Constitution  may  expressly  enjoin  each  legislator  not  to  vote  until  he  has 
carefully  thought  over  the  matter  of  legislation ;  so,  too,  it  may  expressly 
enjoin  the  whole  Le^slatiire  not  to  ac^  finally  until  it  has  three  times  hoard 
the  proposition  read  aloud.  It  is  for  the  Legislature  alone,  in  the  latter  case 
as  well  as  in  the  former,  to  talce  notice  of  this  injunction  ;  and  it  is  no 
more  the  function  of  the  Judiciary  in  the  one  case  than  in  the  other  to  try 
to  keep  the  Legislature  to  its  duty : 

1877,  Pit  Curiam,  in  Kilgor*  ▼.  Mage*,  86  Pa.  401,  412  :'<  So  far  as  the  duty  and  the 
oonRienoes  of  the  memberi  of  the  Legiilatare  are  ioToUed,  the  Uw  [of  the  Conititution] 
is  mandatory;  they  are  boand  by  thtir  oathi  to  obey  the  constitutional  mode  of  prweej- 
ing ;  .  .  .  [it  it]  a  question  of  regularity  in  the  oondact  of  those  who  hare  the  power  to 
enaot  a  law  and  to  declare  it  to  be  such.  .  .  Bat  when  a  law  has  been  passed  and  ap- 
proved and  certified  in  due  form,  it  is  no  jart  of  the  judiciary  to  go  behind  the  law  ui 
dnly  certified  to  inquire  into  the  obserranoe  of  form  in  its  paiiage." 

1886,  Campbitt,  J.,  in  Ex  part*  Wren,  63  ilia*.  M2, 533  :  ••  It  is  the  admitted  province 
of  the  Courts  to  judge  and  decUre  if  an  act  of  the  liCgislature  violates  the  Constitution. 
But  this  daty  of  the  Courts  begins  with  the  completed  act  of  the  LegiaUture ;  it  doe.s  not 
antedate  it.  .  .  .  From  necessity  the  judicial  department  must  judge  of  the  conformity 
of  the  legislative  acts  to  the  Constitution ;  but  what  are  legislative  acts  must  be  dete^ 
mined  by  what  are  authenticated  as  such  according  to  the  Constitution.  That  instrnnicnt 
contains  many  provisions  as  to  the  passage  of  bills  which  are  admitted  to  be  addres.'tcd  to 


»  1887,  Day  Land  k  C.  Co.  ■>.  SUte,  68  Tex. 
626,  4  S.  W.  865  (a  legidatire  preamble  declar- 
ing ail  emergency  to  exist,  Justifying  the  auspen- 
siou  or  the  rale  requiring  three  sevenil  readings, 
as  permitted  hy  the  Conatitution,  is  conclusive  ; 
"  the  Legislature  ...  is  made  the  sole  judge 
whether  tacts  exist  to  authorize  the  immediate 
passage  of  a  bill "). 

"  1810,  Fletcher  v.  Peck,  6  Cr.  87, 123,  130, 
144  ;  1884,  Eakin,  J.,  in  Webster  ».  Little  Rock, 
44  Aik.  536,  548  ("the  rule  everywhere  recog- 
nizeil  "I ;  1849,  Jones  v.  Jones,  12  Pa.  350,  357 ; 
1859,  Uwrie,  C.  J.,  in  Sunbury  ft  E.  R.  Co.  v. 
CMfer,  33  Fa.  278,  282  ("  May  the  Judiciary  ait 
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i"  judgment  upon  a  charge  that  the  Legisliitiire 
have  hwn  fHitljlMs  to  their  oaths,  to  the  Consti. 
tation,  and  to  the  public  interests  !  .  .  .  We 
cannot  hesitate  a  moment  on  this  ciuestinn  "); 
1891,  U.  S.  t>.  Des  Moines,  N.  ft  R.  Co.,  142 
U.  8.  510,  544  ("The  knowledge  and  goo<l  faith 
of  a  Legislature  are  not  open  tn  question  :  .  .  , 
the  biirpierej  alleges  that  its  [the  act's]  pll^sa^,'e 
was  induced  by  the  [defendant]  Navigation  I  o., 
by  false  representations  and  threats  of  suits ; 
but  that  amounts  to  nothing") ;  1893,  l*.  S.  v. 
Old  Settlcn,  148  id.  487,  466.  Conipaiv  Storv, 
Commentary  on  the  Constitution.  {  1090  (nhois 
arguments  apply  to  the  present  problem). 
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lei(i>lKton  noltuiralj,  Md  for  the  obMrrMux  of  which  than  b  aoafMrwdlr  no  nrnwlf 
which  Conrtiwn  apply.  .  .  [Th.y  an]  to  b«  MforMd  by  th«  MUh  nquirtd  of  in«mb«^ 
■lid  not  Mlmittod  to  Um  Coorta."  ^ 

The  truth  ii  that  many  have  been  carried  awny  with  the  rifcjteoua  desire 
f.  ctieck  at  any  cost  the  misdoings  of  Legislatures.  They  have  set  such  store 
by  the  Judiciary  for  this  purpose  that  they  have  almost  made  them  a  second 
uuil  liigher  Legislature.  But  they  aim  in  the  wrong  directioa  Instead  of 
trusting  a  faithful  Judiciary  to  check  an  evU  Legislature,  they  should  turn  to 
r,form  the  Legislature.  That  it  is  no  better,  in  the  average,  u  the  fault  of 
the  people,  by  whom  it  is  sent  The  sensible  solution  is  not  to  patch  and 
iiund  casual  errors  by  asking  the  Judiciary  to  violate  legal  principle  and 
to  do  impossibilities  with  the  Constitution ;  but  to  represent  ourselves  with 
competent,  careful,  and  honest  legislators,  the  work  of  whose  hands  on  the 
stiitute-roll  may  come  to  reflect  credit  upon  the  name  of  popular  government 

§  1351.  Saiae:  (3)  Oertifloate  of  Beotton.  The  mode  of  dealing  with 
ilection  returns  u  everywhere  regulated  by  statutes  more  or  less  voluminous, 
and  frequently  subjected  to  amendment;  and  it  would  be  impossible  to  state 
hero  the  condition  of  the  law  of  evidence  in  each  jurisdiction  witliout  a 
consideration  of  all  the  provisions  of  tlie  general  election  law.  It  will  be 
enough  to  note  broadly  the  considerations  recognized  as  affecting  the  eviden- 
tin!  doctrine  of  conclusive  testimony. 

(a)  Tlie  certiBcate  of  the  returning  officer  or  commission  that  a  certain 
pcmn  has  been  elected  is  generally  held  not  to  be  conclusive ;  and  the  Court 
will  therefore  examine,  with  the  aid  of  other  sources  (chiefly,  the  ballots 
tlieiiiselves)  into  the  fact  in  issue,  of  which  the  certificate  is  the  provisionally 
preferred  testimony, ». «.  into  the  total  number  and  tenor  of  votes  by  qualified 
electors : 

1705.  Wamot,  J.,  in  R.  v.  Viet.Ckancttlor,  3  Barr.  1847,  1618,  1661  (an  order  to  Mm- 
pel  the  University  proctors  to  declare  who  had  the  majority  of  votes) :  « I  thinic  it  [their 
M'claratlon']  immaterial;  for  the  question  depends  not  upon  that,  but  upon  the  real 
nmjonty  of  \eg»l  votes.  Their  declaration  cannot  alter  or  affect  that.  .  .  .  Even  if  inch 
their  declaratinn  had  been  contrary  to  the  truth  of  the  fair  and  legal  right,  the  Court 
must  have  taken  up  the  matter  upon  the  true  and  real  merits." 

18:J5,  Rogert,  J.,  in  Com.  t.  Counig  Cnmmittionen,  5  Rawle  76,  79 :  ••  It  ia  a  startling 
doctrine  that  in  case  of  a  notorious  fraud  or  a  palpable  violation  of  the  liw  a  consUble  • 
could  palm  an  officer  on  the  public  by  the  force  of  his  return,  -  that,  by  merely  omittiiiK 
to  Htate  the  place  where  the  election  was  held,  he  coidd  control  the  election,  when  it  wm 
admitted  that  it  was  not  in  fact  held  at  the  place  appointed  by  the  act  If  this  be  the 
law.  It  I,  useless  to  go  through  the  mockery  of  an  election;  the  constable  may  return 
whom  he  pleaMis,  always  taking  care  that  his  return  is  correct  upon  ita  face.  It  would  be 
better  to  give  the  appointment  to  the  constable  at  once,  without  the  useless  oeremonv  of 
■II  I'lection."  ' 

1>>">3,  Wkilon,  C.  J.,  in  Altomei^Oeneml  T.  Bantow,  4  Wis.  667,  792  "The  question 
M  whether  the  canvass  or  the  election  establishes  the  right  of  a  person  to  an  office  It 
»eems  clear  that  it  cannot  be  the  former,  because  by  our  Constitution  and  laws  it  is 
eiprewly  provided  that  the  election  by  the  qnaliBed  voters  shall  determine  the  question. 
.  .  .  But  It  has  been  repeatedly  contended  in  the  course  of  this  proceeding  that  although 
the  election  .  .■  the  electors  determines  the  right  to  the  office,  yet  the  decision  of  the 
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pwaoM  iiipeinM  to  MaTta  lb*  votM  eMi  •!  tk«  iltrttoB  mMIm  flmUly  ami  •ompk>i»lr 
tb*  qutwUen  m  lo  Um  panoM  alMtMi,  iwhI  tiial  tktrtfor*  no  Court  mo  Imt*  JurMlciim 
to  Inqnirt  Inio  Dm  ruMn.  II  will  bo  Mon  Ibot  tbU  tUw  of  Ihj  quatttoo,  wlii|«  ii 
rooogniiM  IIm  prinelpio  tbat  tbo  oloatloii  U  Iho  fountUtkui  of  Iba  right  In  ttia  oAi-*,  ». 
•uno*  Ihol  Uio  oMiTOMtn  bar*  autborlly  to  doetdo  tbo  mottur  ftnolly  omi  roiirliixivi  |y. 
...  [An  to  ihU,  wo  My  that]  Court*  wblvh  bOTo  Ibo  powar  tn  eniartoin  pruewHlin;-  hr 
t/un  trtirrtiHlH  bur*  outhority  to  dotarminn  who  ha*  thla  right,  without  baing  eoin|>rll>'<l  ti 
limit  th«  proof  of  the  right  to  tha  aota  nf  tboaa  who  liy  law  ara  appolnta<l  to  oanvaMi  iIik 
votM  and  maka ■UlamonUof  tbam ;  "  Smilk,  J. : >  » It  ia  aaid  tha  Ugiilatura  ha*  trirtH 
th«  board  iif  Htal*  OMvaaaara  Into  a  Judicial  tribunal.  — luprcma,  flnni,  iind  iio'iuaitu),!. 
abb).  Tbli  li  iiidaad  Strang*  doetrlna.  .  .  .  Can  tbl*  board  of  caiivaMan  bo  cotikiilt-i>i| 
a  JU'lleial  tribunal  wban  Ihey  hava  no  powar  to  luau*  a  ttibpona  for  nnr  to  ooni|»'l  thi> 
ntUndaiiea  of  wltniiiil,  to  aummon  partlaa  befor*  tham,  to  grant  a  trial  by  Jury  ?  .  , 
If  tha  dfciaion  of  ona  board  ean  oui«t  tha  tuprame  Judicial  tribunal  of  tha  Htata  of  Jiiri<- 
diction  and  paralyta  it*  fuiictiona,  to  can  anothar.  TIm  clerk  of  a  board  of  iu[<ei'Tiviii 
and  two  Juntieea  of  tha  paoca  of  hla  own  lalcellnn  Iweome  tha  Court  of  flnil  an<l  Ut 
rcaort,  in  which  tha  moat  aoorad  rigbti  of  (raaman  ara  adjudged  and  datarniini>d  witlmul 
appeal;  and  that,  too,  without  a  ehanea  of  being  beard,  without  pmcaas,  without  n  Jury. 
without  tha  privUega  of  appearing  bafor*  tha  powar  which  may  pronouneo  upon  th'  ir 
rlghu."' 

1H4I.1,  Parie;  J.,  in  Ptopit  T.  Pta»*,  27  N.  Y.  45,  SA:  ••  What  U  it  that  eonfan  titl.'  to 
the  oHloa  and  th*  lajtal  right  to  tba  raoeption  of  it*  emolument*  ?  It  Rurely  1*  the  fnet 
that  the  graatcat  number  of  qualiflad  rotary  bare  to  declared  their  wUhe*  at  an  fiction 
held  punuant  In  law.  It  ia  not  the  eanraaanr  eatimate  or  oertiflcat*  which  drteniiiii.-t 
the  ri^ht.  Theaa  ar*  only  *vld"nee«  of  tb*  right;  but  th*  truth  may  b*  Inquinitl  into 
and  th*  very  right  aRcartained." 

18)10,  Wtlek,J.,  In  Homtnlw.  SSitUi,  lA  Oh.  8t  IM,  101:  ••  Tha  qnastion  to  he  .)». 
cide<l  In  an  election  oonteat  la,  Which  party  received  the  greataat  numlter  of  l*sal  vnte^? 
If  the  Court  can,  a*  it  neceiaarily  nil*t,  go  bahind  the  abntraot,  why  ibould  it  not  alu.)  |^ 
belilnd  the  poll-hook*  and  tall]r-«beat*  ?  ...  To  hold  that,  when  an  election  ha*  Inh'ii  in 
fact  held,  and  tb*  majority  of  the  legal  voter*  have  in  fact  and  aoeording  to  the  pri'scrilifil 
forms  of  law  cast  their  ballots  for  th*  candidates  of  their  choice,  the  constitutional  li^'hia 
of  the  voters  and  of  their  eandidatas  can  ba  defeated  by  a  mer*  misprision  or  omission 
of  thi>  Ju.litea  or  clerks,  would  b*  manifestly  unjust  and  coutrary  to  th*  plain  intent  »iiil 
spirit  of  our  elacticn  laws.  Such  a  result  should  'it  permitted  only  in  oases  of  n»rfssity 
arising  from  tb*  want  of  proper  nMan*  to  aso«rtain  with  rallabi*  o*rtainty  the  imt  of 
the  ca*fi." 

Nevertheless,  when  the  chief  source  of  evidence,  the  ballots  themselves, 
cannot  be  trusted  because  they  have  been  tampered  with,  or  wlicii  liy 
law  they  have  been  destroyed,  the  condition  already  pointed  out  (ante, 
§  1348  (2)  )  may  exist,  namely,  the  official  certificate  may  become  mnre 
trustworthy  than  any  verdict  that  could  be  rertched  upon  tlie  scniiiy  or 
suspicious  evidence  available.  In  such  a  situation  the  certificate,  or  sMue 
subordinate  certificate  such  as  the  tally-list,  may  well  be  taken  as  conclusive, 
But  this  result  has  seldom  been  reached  by  the  Courts  except  under  cximsa 
directiou  of  a  statute.*    Most  Courts,  however,  while  not  treating  tlie  ctrtifi- 


»  At  |.p.  781,  786. 

*  The  most  forceful  PxpositioD  of  th*  whole 
■nbjfct  U  to  be  found  in  the  masterly  ailment* 
of  Mr.  (aftprwanls  C.  J.)  Ryan,  at  iip.  874,  684, 
sud  Mr.  Ortun,  at  p.  703,  in  the  sbovo  case. 

*  See  the  following  t  1897,  Weakley  v.  Wolf, 


148  Ind.  208,  47  X.  E.  466  (tally-Hhnts  and 
certiHcntes  to  be  conclusive  as  to  iin|>r»tpst«l 
ballots,  which  are  not  to  be  Inokcd  at  or  ti^tilird 
about ;  the  law  h.iving  provided  I'xiip.'ssly  (or 
their  destruction,  K.  S.  1891,  {  6248). 
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cau  M  eoDcltt.iT,.  do  Ur  down,  upon  the  mu.  con.ldmtlon.,  .  ™i«  ,„ 
iu«Atunng  the  reUUve  value  of  the  evidence. ,  ,  thev  wfuT tn  A^i 
coMingtotheevidenceof  the  b.lk>t.  If  the  moU^,::'ZnJ^t^:i 
w.th  M  to  be  tt„t,«.tworthy;  the  chief  difference  of  op.Z  ZT^^l 
n.en,.ly  on  the  que.t.on  whether  the  balloU  will  be  tek.n  «e  rohnble  u,  t» 
the  U«pen„«  ..  .hown.or  whether  they  will  b.  Uken  .."n^ Lbta  J" 
Ihf  (act  of  Umpenng  m  negatived.*  •"""•010  u.>iu 

(A)  The  certittcate  include,  an  awertion  that  the  per«,n  named  wa»  voted 
for  by  the  m;H.«d  uumlxr  of  ^ualiJUd  eUctor,.  Conceding  tJmt  tlu,  Zl^^t 
H  not  conclude  te.tm.ony  to  the  net  f«:t  t»u.t  the  per.o„%amed  wa^d^ted 
m«y  .t  not  a  le«t  be  Uken  to  be  conclusive  thaV  the  vote,  we  "cLTby 
quuliHed  elector,  f  The  argument  to  thi.  effect  ha.  occasionallv  hl„  «  .»  ^ 
o„  the  idea  that  the  election  officer,  were  given VqSudS  Jjnct^nln 
determming  to  accept  tJ«  vote  of  given  elector,.  ^Tthetr^^^^^^^^^ 
u..nt  advanced  n  the  more  weighty  opinion.,  i.  that  the  TjLS 
involve,  the  condition,  already  noted /an^i   8  y-xxaiow  1        »'""'""'«» 

rtmnrk.  are  wt  forth  in  the  following  j«Mage. : 

WW,  Iknio,  C.  J.,  dlM.,  Id  PtopU  t.  Peat.  27  N  Y  4a.  rr .  ..  ti.   „  1  ,      , 

KJcordiutf  to  th.  »rr»UBeni.nU  which  uJrlnlTl.  . J'   \  .        P*  "•'  I"""""  '*  *'»"'• 

I™  »;  V°,  ''•  *'''•  *»  •"*•  *=•  '»»  (""i'h-r  ballot, 
count  in  <  ourt  nor  eleetioo   indgM'  return  L 


8»»,  (Ajkw  1..  Finl«y,  —  Aril.  _  ,  M  p»c. 
1(S  (hdllou  not  rontrolling  «rh«r»  not  dewly 
•howii  to  have  bnn  nrcMrrad  un«lt«mi)  j  J88^ 
Disoii  r.  Orr,  4»  Ark.  288,  2«,   4  8.  W    774 

I  ;,    •"'•  ,V"y»''«>t»  •"  pr»rerml  eri- 

ilHii-r;  if  unsmilalile,  other  evidence   by  ob- 
ir-Ktt  u  receivable) ;  1887,  Wheat 
M  ill    UM.  288    7  8.   W.    161  (ongina.  anc 
du|,luate  n-tum.  being  let,  the  election  officer. 
tMtimouy  of  their  contenU  waa  rw^^eived) ;  1880 
Joiie.  ».  Clidewell,  S3  id.   181,   178,   13  g.  w' 
iTi  (ooutenu  of  atolen  n-turan  xliown)  j  1891* 
Memtt ».  Hinton,  64  id.   12,   16,  17  8   W   270 
(;untH.t«of  loet  or  deatroyed  return,  .hown) ; 
lu/  .■  18«5.  People  v.  Hol.len,  28  f'al.  123,  131 
tW  »t,it.ite   providing  for   »«llot.preMrvation. 
the  fcilly-lut  of  the  election-officer,  may  be  overl 
hro«„  Jnr  the  re.Mlt.  of  an  in«i«,tion  of  the 
Wlut,   themwlveaj    !«llot.    prenimied   not  to 
Imve  been   tamiiered   with);    1884.    Coglan   v 
fVurl.  65  |,1    S8,  63,  2  P»c.  737  (thHlection 
Lil  .      ^"i''™''   "»y  h*  overturned    by  the 
Wluta,  if  thev  r-e  in  the  »aine  eonditiim  ae 
* -I'  ;!«l"'e«<l   'v    the  el.«-tion.ji.dKe8)  ;    ///.  • 
18...  knox  Co.  V.  Duvia,  63  111.  40S,  418  (poll. 
b,«j(s  and    return,    having  been   rejected   for 
fraii.l,   other   evidence  of   the   vote,  caat   waa 
rwl,T"t'  "SO-  Ki»»^'y  »•   B-rry    94  id.  516 
IbHiloi,  to  control  if  not  tampered  with)  j  1887. 

""•-«-«  1859 


I  .  .'iTi  -•  VT™"'"",  •»  noil".  i((  (Brewer, 

i:^i»  .1  "*^r'"""'"  "f  «»"■  «"«  ninke  it  [thi 
certlHrateJ  jmn.t  farit  evidence,  hut.  unleM 
expreMly  m  declared  by  atatute,  it  i»  never 
coneluHive    )  j  AV. ;  1900.  Taylor  e.    Deck  ham 

the  action  of  the  Ujii.lature,  whi,!;  »a,  i.ere 
the  election  b.uid>  j  I902,  Kilwaid,  ...  Ioe,,, 
-  hi    -  ,  70  .S.  W.  862  (l«l!ot«  control,  il  pre! 
-•nied  intact)  ;  .V««. .   1S»7,   Altorneyiieiilral 

isJ^i';."' j""  *^"u*''^-  ^^  N.  K.  2-/.  .w": 

WW  ■\it';'.  ".••  ^*"'''*  3*  ^' '•*•'••  ■'■'«3.  S"8,  68 
N.  y,.  482  (ballot,  control  the  olfi.eh,'  return. 
If  proiwrly  pnnerved)  ;  A'  1'. .-  1824,  people  v 
"».■?  ^'>?V  .*  S""*'  29V,  323  (\Vo,Klw„rtb,  J.  : 
lie  trial  1.  had  Upon  the  right  of  the  party 
holdinR  office ;  the  certificate  i«  not  coneluldve  ; 

M  .?",". *.l"  •'rfi*  "'"'"  ""■  '"mi'intion  of 
all  the  fait.   );  N.D.:  1899,  Howwr  ».  Pepper 
8  N.  D.   484,   79  N.   W.    1018:   H^U  Tffi' 
Sute  1..  Luy.  103  Wi^  621,  79  H.  W.  776. 
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the  LwtWatare.  ...  I  »m  of  opinion  that  the  policy  of  the  legal  proTwkms  which  have 
been  enacted  upon  thU  .abject  i.  to  Mcure  record  evidence  of  the  result  of  the  elect.,.,,, 
which.  Mve  in  a  few  exceptional  caees  to  be  prenently  mentioned,  b  cone  usive  upun  the 
public  and  upon  all  individuals,  and  againrti  the  verity  of  which  no  allegation  oai.  be 
admitted.  1  do  not  proceed  upon  one  of  the  ground,  relied  upon  by  the  plainUff.  c<„n. 
.el.  namely,  that  the  inspector,  of  election,  are  made  judge,  of  the  qualifications  of  per. 
tons  claiming  to  be  elected  and  who  may  offer  to  vote.  .  .  .  But  wh.  e  I  disclaim  a„y 
reliance  upon  the  alleged  judicial  character  of  the  inspectors,  I  am  still  of  opinion  that. 
M  far  as  the  value  of  the  vote  is  concerned,  the  voter  u  made  a  competent  and  effe*t„al 
witness  respecting  hU  qualification,  to  vote.  Should  he  swear  falsely,  he  is  hable  t,.  ,„- 
dictnient  a.T^punishment  for  perju.y ;  and  the  act  direcU  the  preservation  of  so  imu  ,  u 
the  evidence  of  his  having  voted  as  shall  be  necewary  to  esUblish  the  fact  upon  the  >„al 
of  an  indictment.  ...  The  Legislature  considered  that  if  one  claiming  to  be  a  v„t,.r 
came  forward,  openly  and  publicly,  before  the  inspectors  and  the  public,  who  wciU 
be  likely  to  be  his  neighbor,  and  acquaintances,  and  offered  to  vote  and  no  one  qu.* 
tioned  his  right,  or  .wore  positively  to  his  qualifications  if  challenged,  it  would  be  qu,t« 
safe  to  assume  that  he  posseswd  the  requisite  qualification.;  for  the  in.pectors  and  the 
whole  community  would  not  be  likely  to  con.pire  in  the  intereet  of  illegal  voting  he 
law  therefore,  provided  that  in  such  a  caw  the  vote  .hould  be  received  withou  other 
evidence  As  to  those  whoM  right  should  be  challenged,  the  legislative  will  was  that  the 
voter  should  be  questioned  on  oath  by  the  inspectors;  that  if  doubts  as  to  his  ftfht 
should  be  entertained,  these  doubU  should  be  .tated  to  him  and  the  law  expla.,„.d, 
and  that  then  it  .hould  be  left  to  hU  conscience  whether  to  affirm  upon  hi.  oath,  under 
the  peril  of  temporal  punishment  for  perjury,  and  of  such  religious  and  mora  res,..,,,,. 

bilitVas  might  affect  hi.  mind,  or  to  abstain  from  voting No  doubt  the  deter„„„a. 

tion  of  the  right  i.  left  to  depend  esMntially  upon  the  voter,  oath,  and  that  there  is » 
possibility  that  a  faUe  or  raiaUken  oath  may  wmetimes  be  taken.  But  is  tiie  Imzi.r,!  o.  a 
verversion  of  the  franchUe,  under  these  arrangements,  so  great  aa  to  require  us  to  hold, 
igainst  the  plain  language  of  the  .Utute,  that  a  right  i.  implied  to  reexamine  the  qu,,- 
Uon  before  a  jury,  in  case  the  right  of  the  prevaiUng  candidate  shall  afterwards  be  called 

in  question?     1  think  not."  .„.-.•  ., 

1868,  CampbeU,  J.,  in  PeopU  v.  CicoU,  16  Mich.  283,  294:  «  The  flrat  inquiry,  there- 
fore,  is  whether  an  election  can  be  defeated  a.,  to  any  candidate  by  showu.g  l.im  to  have 

received  illegal  vote. And  where  the  illegality  coiisisU  in  the  casting  of  vot.-s  by 

persons  unqualified,  unles.  it  is  shown  for  whom  they  voted,  it  cannot  be  allowed  to 
chanee  the  result.  The  question  of  the  power  of  Court,  to  inquire  into  the  actioD  of 
the  authorities  in  receiving  or  rejecting  vote,  i^  therefore,  very  closely  connecUd  «,th 
the  power  of  inquiring  what  person*  were  voted  for  by  those  whose  qualificatious  a,e 
denied  The  rea«)n.  why  such  an  inquiry  should  be  prevented  do  not  necessarily  rest 

on  any  assumption  that  the  inspectors  act  throughout  judicially,  although  under  our  re^',s. 
trition  system  that  objection  has  a  force  which  would  not  otherwise  be  so  «bv,ou8. 
Neither  do  they  rest  in  any  degree  up<m  the  ».s.umption  that  one  rule  or  another  ., 
most  likely  to  induce  perjury,  as  very  hastily  intimated  in  People  «.  Ferguson,  H  Co«  K . 
fnuoted  po»ll  But  a  very  strong  ground  for  them  is  found  in  the  fact  that  our  whole 
ballot  s«tem  is  based  upon  the  id.-athat  unless  inviolable  secrecy  is  preserved  co„cer„,„g 
every  voter',  action,  there  can  be  no  safety  against  those  personal  or  political  iiiHu.iics 

which  destroy  individual  freedom  of  choice Under  our  statutes  there  ,s  no  ,.e,,er.,l 

provision  which  makes  the  canvass  for  local  officers  conclusive  in  all  cases,  an.l,  tlie,etnre, 
the  rule  U  recognized  that  the  election  usually  depends  upon  the  ballots  and  no,,  n|«.n 
the  returns.  There  being  written  and  certain,  the  result  of  a  recount  involves  no  ehtneiit 
of  difficulty  or  ambiguity  hoyond  the  risk  of  mistakes  in  counting  or  footing  <>P  •""»«"■ 
vshich  may  in  (»me  lespecta  be  more  likely  in  examining  the  ballot,  of  a  whole  conn,). 
Than  in  telling  off  those  of  a  town  or  ward,  but  which  involve,  no  great  tune  or  soruiu* 
dUadvantage     But  the  Introduction  of  parol  evidence  concerning  single  voters  m  a  con- 
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the  board  fro,.,  rec:Zr^:y1d^et':^^[Z:T  '"^  if?"  ""f"'™"""  '^  ''^'^^ 
practically  impo«ible  for  a„,  strtnLr  to  !  .^     r^  ^'7  ''""■f'"""!'"!  d""bU.  and  it  >. 

day,  th«  inspectors  J  upon  difcretil  l^.d Tr^"?!"'''"'*  ,  "^  "'K"'™''""  <>..  election 
satUfieUof  iU  legality.  The  chTe  S"™  "n  f~,"°\™«l-»<«'  ^  »d>nit  a  vote  unle.. 
district  beforehand,  and  exLctl^Tu  '"^'"'  ""  "*  »"  ^"°*'  «"''«>«»  every 

i...,.otor,  cannot  re^  a^e^l^'^tlT^^r^'^  °"?  «»><>  "  '""  .^'•°'"'-  ^^""o  '^« 
previous  inquiry,  and  the  in.fni,^^r.sk  of  deLtt^^^d ''~'^L '*'''•  ^  "'"  ""'''"''  "^ 
dangers  of  illegal  voting  withiu  very  na^owtS  ^T.h'"'",''  ""1  '''"'""•"'  '^' 

the  election  must  be  detern.ined  solely  by  tte  ballots"  «^1T'  I^"'"'  "^  "P'"'""  "'"» 
where  the  election  prooeedinffs  are  not  1™^.!!^  ^  ^  ,  ""^  according  to  law ;  and  that 
corseting  the  li.u  and  p«,r;irthe  ba^!.  t '  "n  '"  ^^^  ^^  ^^  '"'"'P"^'*  «'"•  *■> 
be  in  the  main  arithmetical."  '     '  '"**"*  **'  determining  the  result  must 

The  arguments  against  the  conclusiveness  of  the  certiBcate  as  t^  fK„     /  - 
quahhcations  are  set  forth  in  the  following  passage!^  '  '"''"' 

triS^^;^t-!';^tje?rr;<:S'lSr"''f  ^^^  ^"-^  -""^"^  *"« 

because  "such  a  principle  would  be  of  the  m„.f  h  '"*'"«"'""  »"»"»'  *<"  inadmissible 
subornation  of  perjury  ",  r''Le°iSwhrnr*'rr,*"n'^''"'=>''  "»  ''  *""''»  '^^^  *<» 
Ju..e  ,i.  rto]  th.^erion  designated  b^tT?  '^.l  '"  *''■''  ^*""'  "  "«''»"''>'  '"«•'«'•  evi- 
is  cmpete./  .niess'lie  is  t^^Xdl  Lml  JdnT''"T  °L"''  ?''"•  «""='  «'-'- 
if  the  voter  should  swear  falsely  you  DrobTK"^.  ^''''^  P^''^^-  "  "  •  J'  "  ''"«- 

wetorejecteverywitnes,  whoc'oCt^sweaJL^^^^^^^^  "'  P^'-J'^^"    »"'  »™ 

false,  he  cannot  be  convicted  of  per  uryV    I  knoiofrosrh"'"f ''",'*' "'''  '^  •>'"'"«»" 

this  position  b  attempted  to  be  sustained  is  that  inJJof  ,      r    r"*.-  ^'"""^  "P""  «*''<=»' 
c«rs.  whose  decision,  in  receiving  thrbalbu  are  fln^i,      "'T*'"'"  »™  Judicial  offl- 
srerequiredtodecidesomequesLn.  bSLl       ,       '  «'".'""'''''«■  •  •  •  Ius,H,eto., 
r...,uired  to  decide.     A  counjr  c  erk  £«  ZTr^  ""'''J"  °""""«"al  officers  are  often 
legally  proved  or  acknowledged,  but  hkdlci.^orsZ"       ^  !""''  '*""'*''  *•'""""  "  " 
whether  the  person  whom  he  wresto  T^T^lnA       T^^^T'  '  '^'""  """"  decide 
.ion  is  not  judicial,  and  he  aTtl  „?  hisl^         '^T,"''''  '"  ^'^  P"^^-'  •»"  ^is  deci- 
decide  important  questions,  and  their  decWon^ "for 'th'''^^""  "'"y '■«  '•'^l""^^  t" 
that  of  determining  whether  the  vote.  shaU^  ^^v^S"""'^"*-^"'  ^'"•'''  "'^^  ""^  •»»•'«' 
not  think  they  are  conclusive  witht^d  ti  tt  Zh  J  o7  th'"':''  "?  "'""'  *""  '  ■^° 
i»  presented  in  an  action  properly  insHtuted  to  trl  ?^    ^  t    .   ''°**''  "'""  ""^  I"""""" 
or  defeated  by  the  result  of  the  deci"  on^   Th°  !  ^         "^'l    °^  P""^""  "^^"^  '"  °ffie-. 
..ooral  testimony  excepting  the  oTthTth«„  7        '!' "''"^''"""''^ -»''•'' '=''"  ■^«'^iv, 
t..e  challenge  U  biased  o'n  i^i  alt  etc:  , Sr^'o^i^^^  ""  tT i7  '^"""r"'  """^^" 
question  open  for  more  deliberate  R,)i,.,)in»fi         i.  1       l    "  "      "  "  ''e"""""  I'aves  the 
to  vote.    Great  inten»ta  rftm,  d«L  H  ?u'  *'"'""""  "'•'  '°"""  ''*•'  "'•  ^a-l  not  a  ,1.1.1 

of  tl„.  government^d  it  of  th'ruLTt"l,„  ".''''""r"  J"""'  ''"  "'  '^e  fouiidatl. 
ex..siug  fraud  and  impoirn  aid  r^  i  g'^r'Thould  Sl^r /'  ''"^'''^  ■""* 
fi.Ienoe  of  the  people  in  the  ultimate  re.ultVf  el^tio„.  Thr       T;™  *"u  '"'"- 

lawfi,!  votes  a^one  gives  the  riLrht  t«  ,n  «,.-.»•  T""?"*',  •  •  •  The  greatest  nnn.ber  of 
tio,.  can  be  had  to  itar^.ru.e  law  u.nt^  :f%:?r^^^^  ■""»  .^  ""  ■"«"'"- 

..0..  must  be  open  to  examination  bvSuafte  wards  ^r  th^^^^^^  ""^"''''  "'"'  ""«^ 
".  the  government  to  d-criminate  Ween ^7^ '  "  »;— ^  P^  ^^^^ 
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unlawful.    Indeed,  if  the  rule  contended  for  by  the  plainUfc  be  adopted,  the  dirtlnction 
between  lawful  and  unUwf ul  vote,  ceases  to  exUt  when  they  reach  the  balloWwx. 

1868,  Chrutiancs,  J.,  in  People  v.  CUM,  18  Mich.  283, 311 :  "  I  cannot  go  to  the  exter.t 
of  holding  that  no  iuquiry  U  admissible  in  any  case  into  the  qualifloation  of  Toters,  ..r 
the  nature  of  the  votes  given.  Such  a  rule,  I  admit,  would  be  easy  of  applicaUon,  and 
as  a  eeneral  rule  might  not  be  productive  of  a  great  amount  of  injustice,  while  the  mul- 
titude  of  distinct  questions  of  fact  in  reference  to  the  great  number  of  voters  wh.He 
qualiacation  may  be  contested.  U  liable  to  lead  to  some  embarrassment,  and  sometime, 
to  protracted  trials,  without  a  more  satisfactory  result  than  would  have  been  attained 
under  a  rule  which  should  exclude  all  such  inquiries.  8U11 1  cannot  avoid  the  co.ioIumo,. 
that,  in  theory  and  spirit,  our  Constitution  and  our  sUtutes  recognize  as  valid  those  votes 
only  which  are  given  by  electors  who  possess  the  constitutional  qualifications ;  that  they 
recognise  as  valid  such  elections  only  as  are  effected  by  the  votes  of  a  majority  of  ,ucl. 
qualified  electors.  And  though  the  election  boards  of  inspectors  and  canvassers,  act, u? 
onlv  miuUterially.  are  bound  in  their  decUions  by  the  number  ..  votes  deposit 
accordance  with  the  forms  of  law  regulating  their  action,  it  is  quite  evident  that  ,1 
votes  may  have  been  admitted  by  the  perjury  or  other  fault  of  the  vote™ ;  and  that  the 
majority  to  which  the  inspectors  have  been  constrained  to  certify  and  the  canv«s.s.rs  to 
rilow,  has  been  thus  wrongfully  and  illegally  secured.  And  I  have  not  been  able  to  satis  y 
myself  that,  in  such  a  case,  these  boards  acting  thus  ministerially,  and  often  compelle,  to 
admit  votes  which  they  know  to  be  illegal,  were  intended  to  constitute  tribunals  of  last 
resort;  for  the  determination  of  the  rights  of  partiies  claiming  an  election.  If  thisw.re 
«,,  and  there  were  no  legal  redress,  I  think  there  would  be  much  reason  to  apprehend 
that  elections  would  degenerate  into  mere  contests  of  fraud.  The  person  haviuj;  the 
greatest  number  of  the  votes  of  legally  qualified  electors,  it  seems  to  me,  has  a  const.ta. 
tional  right  to  the  office,  and  if  no  inquiry  can  be  had  into  the  quahflcation  of  any  vot.i, 
here  is  a  constitutional  right  depending  upon  a  mode  of  trial  unknown  to  the  Constitution. 
and,  as  I  am  strongly  inclined  to  think,  opposed  to  its  provisions.  I  doubt  the  corapef-ncy 
of  the  Legislature,  should  they  attempt  it.  which  I  think  they  have  not.  to  make  the  deci- 
sion of  insv^ctors  or  canvassers  final  under  our  Constitution.  The  extent  of  the  im,mry 
into  the  qualification  of  voters,  and  how  they  have  voted,  may  be  limited  or  qualified  .y 

other  provisions  of  the  Constitution He  may,  if  he  sees  fit,  testify  in  court  to  the 

vote  which  he  has  given And  whenever  the  person  who  has  voted  admits  that  he 

was  not  constitutionally  qualified,  or  the  fact  cleariy  appears,  so  that  it  no  longer  remains 
a  question  for  the  jury,  he  can  claim  no  protection  from  this  privilege."  » 

§  1352.  Sundry  OlBolal  Certllloatee  (CertMoatea  of  Jurat,  of  Acknowledg- 
ment  of  Deed,  of  Record  of  Deed,  of  Ship  Registry,  of  Protest  of  Commercial 
Paper;  Leglalative  Reoitala  In  Btatutea).  The  suggestion  has  been  niado  m 
many  other  instances  that  an  official  certificate  should  be  taken  as  conchisive 
testimony  to  the  fact  certified ;  but  this  suggestion  has  been  almost  in- 
variably repudiated  by  the  Courts.  Such  cases,  however,  involve  the  neces- 
sity of  distinguishing  the  rules  of  the  substantive  law  bearing  on  the  issue  (as 
already  noted  in  §  1346),  and  it  would  be  impossible  here  to  deal  justly  with 
the  various  questions.  A  few  instances  only  may  be  noted,  to  illustrate  the 
nature  of  ti.e  problem. 

(1)  A  recital  of  fact  in  a  statute,  though  it  may  in  some  conditions  bo  ad- 
missible as  an  official  statement  {post,  §  1062).  is  not  conclusive  testimony. 
The  Legislature's  recitals  are  commonly  intended  merely  as  explanations 

s  Soe  the  authorities  cited  mpra,  note  4  ;  cate.1  «'t\f  ^/^ '''''■^''f  Ji;" ''|f ' ''  "  '"'P™'"" 
the  local  stotutes  are  so  lengthy  and  so  compli-      cable  to  collect  the  authorities  here. 
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tLv  lis  r.^  ^•IT'"'  """^  ""'  •"  determinations  of  controverted  fact 
Ihey  could  not  without  gross  injustice,  be  made  evidentially  conclusive  and 
tlus  IS  generally  conceded.'  As  a  contract  or  an  estoppel,  or  otherwise  tJe 
rectal  may  be  bmding ; »  but  that  would  not  be  due  toTrule  of  evidencV 

(2)  A  jurat  or  certtjicate  of  the  taking  of  an  oath  is  ordinarily  not  con- 
clusive testimony  and  may  be  shown  erroneous.'    But  in  a  given  case  the 

aw  may  prBscnbe.  as  a  condition  precedent  to  certain  legal  consequences 
that certam documentary  forms  of  oath  be  observed;  and  then. if  those  orms 
are  not  observed,  it  «  o    no  effect  that  the  oath  or  other  act  ;as  done  w  th 
T,:^Z:::r-  '--  ^^  -»  ^^^-^  -  *^«  «i«-ficance  of  the  statutory 

(3)  For  the  same  reason,  the  •  onclusiveness  of  a  deed's  certificate  of 
acknowledymeaty^M  depend  upou  .he  view  taken  of  the  policy  of  the  Le-it- 
latuie  in  requiring  certain  conditions  for  the  validity  of  a  transfer  under  the 

STmS'o^rh'"'  ^'T-  "''.''''  J"'^-^'*^  °'  "^^'^'y  -  /'-'^  charLt 
(«»te  1 1347)  of  the  proceeding  m  which  the  acknowledgment  is  taken  ^ 

(4)  So  also  the  theory  of  the  substantive  law  (ante,  §8  1225.  1239)  must 
disclose  whether  under  the  system  of  land-transfei  reglsLltion  theliX. 
reg^strat^on  of  a  deed  is  conclusive  as  to  its  contents.' or  as  to  the  execution 


>  Cal  C.  C.  P.  1872,  {  1903  (recitals  in  a 
public  atatate  are  conclusive  ouly  "  for  the  pur- 
pose of  carrying  it  iuto  effect '^  in  a  private 
statute,  only  "between  |«irtie8  who  claim  under 
Its  provisions  ) ;  1849,  BinlsonKP.  Brooks,  7  0a 
88,  92  (statutory  recital  not  conclusive  :  quoted 
potl,  {  1358)  ;  1883,  Koehlere.  Hill,  60  li.  S4S 
m,  14  N.  W.  738,  15  N.  W.  609  (preamble  of 
a  statute  by  one  Aiueml.ly  reciting  the  terms  of 
an  act  of  a  former  one,  not  conclusive) 

•  1902,  Fraser  v.  .dimes,  65  S.  C.  78,  43  8.  E 
292  (under  a  constitntional  provision  permitting 
the  Legislature  to  establish  new  counties  upon 
certiim  conditions,  the  existence  of  those  con- 
ditions as  recited  in  the  statute  establishing  a 
new  county  cannot  be  disputed,  apart  from 
E  1?-  ,»\<»««e't  by  the  legislature).  Consult 
liiKllich,  Interpretation  of  Statutes  (1888),  8375 

»  1700,  Thurston  v.  Slatford,  1  Salk.  284  (a 
clerk  s  record  as  to  an  official  not  taking  the  oath  ; 
if  tuere  be  a  mis-entry,  it  might  be  supplied 
and  corrected  by  other  evidence,  for  he  should 
not  be  concluded  by  the  mistake  or  negligence 
of  the  officer") ;  1808,  R.  v.  Emden,  9  B,st  437 
(jurat  of  an  affidavit,  not  conclusive  as  to  the 
place  of  the  swearing);  1903,  Nicholson  v. 
Snyder.  -  Md.  -  ,  55  Atl.  484  (notary's  cer- 
tihcste  of  oath  to  an  answer  in  bankruptcy,  not 
conclusive) ;  1899,  Baumer  ».  French,  8  N  D 
319,  79  N.  W.  340  (jurat  of  an  affidavit,  not 
conclusive). 

«  1898,  Ryder  r.  Alton,  X75  111.  94,  51  N.  E 
821  (assessment  commissioner's  report  sworn  to 
before  a  notary;  commissioner  not  allowed  to 
<icny  having  sworn) ;  1823.  Hale  v.  Coibing  2 
Oreenl.  218,  220  (oath  of  an  assistant  asaeasor  • 
If  not  recorded,  provably  orallv ;  the  statntorv 
reqmrement  being  directory  only);  1831.  Tripp 


V.  Garey,  7  id.  268,  sembh  (certificate  nf  a  mili- 
tia commander  as  to  the  clerk's  appointment 
u  by  statute  the  exclusive  evi.Ienee) ;  I860 
Hathaway  e.  Addison,  48  Mc.  440,  443  (oath  of 
collector  and  assessor ;  same  as  Hale  v.  fnsh- 
ing) ;  1876,  Farnsworth  Co.  v.  Kand,  65  iil  19 
21  (oath  of  a  collector  before  a  town  clerk  •  if 
never  recorded  provable  orally) ;  1812,  R.ns.settr. 
Marshall,  9  Mass.  312  (a  justice  of  the  iwace 
made  no  record  of  an  oath  to  a  militia  clerk  •  the 
parol  fact  was  allowed  ;  "  since  the  magistrate 
made  no  record,  .  .  the  evidence  admitted  was 
the  best  that  could  be  required  ") :  1826  Sher- 
man p.  Needham,  4  Pick.  66  (certificate  of  oath 
01  appointment  of  militia  clerk  prescribed  bv 
statute ;  "this  is  not  like  the  case  where  the 
regular  evidence  has  been  lost  and  inferior  evi- 
dence is  admitted  ;  the  Legislature  seem  to  have 
prewnbed  the  mode  of  taking  the  oath  "  ;  and 
so  the  prescribed  certificate  alone  would  suffice)  • 
1827,  Com.  i».  Sherman,  5  id.  239  (same).  ' 

•  See  the  following  cases  ;  1898,  Merrill  v. 
Sypert,  65  Ark.  61,  44  S.  W.  462  ;  1867,  Hill 

?.•  ™J?r'.  ?'  '"•  *"  '  "»»•  Tu.schinski  V.  R. 
Co.,  176  Id.  420,  62  N.  E.  920  ;  1902,  Parlin  * 
Orendorff  Co.  v.  Hutson,  198  id.  389,  6r>  S  E 
93;  1899,  Ayer  ».  Ahlborn,  174  Mass.  292^  54 
N.  E.  655.  Compare  §  1347,  ante,  and  the 
cases  there  cited  for  a  married  ironinn'iacknowl- 
edgment.  Certificates  of  this  kind  mav  by 
statnte  be  judicial  acta.  Compare  Jones  on 
Mortgages,  {  638. 

•  See  the  following  illustrations  :  1856,  Har- 
vey p.  Thori»,  28  Ala.  250,  263  ;  1885,  Gaston 
».  Hemam,  33  Minn.  271,  276,  22  N  W  614  • 
\13  H'«'i"gs  »•  B.  H.  T.  Co.,  9  Pick.  80.  83  | 
1838,  Ames  v.  Phelps.  18  id.  314. 
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of  an  entry  of  satisfaction  of  a  mortgage;  or  as  to  the  time  of  entry  for  regis- 
tration  •  or  as  to  other  facte  material  to  the  recorded  title* 

(5)  So  also  a  notaty'i  certificaU  of  proUit,  regarded  from  the  point  of  view 
of  evidence,  is  not  conclusive."  Yet  it  is  possible  for  the  law  of  negotiate 
paper  to  make  a  certificate  in  a  certain  form  sufficient  or  indispensable  fur 
fixing  liability,- just  as  it  may  make  the  mere  mailing  of  a  notice,  irrespoc 
tive  of  ite  receipt,  sufficient  for  the  same  purpose. 

These  and  numerous  other  instances  illustrate  that  when  an  official  certi- 
ficate entry,  record,  or  the  like  is  forbidden  to  be  disputed,  it  is  usually  not 
a  genuine  instance  of  conclusive  testimony,  but  rather  a  consequence  of  son.e 
rule  of  substantive  law."  The  only  plain  instances  of  a  rule  of  conclusive 
testimony,  recognized  on  common-law  principles,  seem  to  be  those  of  the 
magistrate's  report  of  testimony,  the  enrolment  of  a  statute,  and  the  return 
of  Tn  election  officer  {ante,  §§  1349-1351).  It  remains  now  to  notice  certain 
statutory  rules  that  have  been  attempted. 

8  1353  Con.titutlon«Uty  of  Statute*  making  Testimony  ConoliMlTe ;  Ckmeral 
Prtadplee.  It  has  been  suggested  {ante,  §  1348)  that  a  Court  takes  an  ex- 
treme step,  amounting  to  a  temporary  and  partial  renunciation  of  its  vitiil 
functions,  when  it  foregoes  its  own  investigation  and  accepts  some  persons 
testimony  as  conclusive  of  a  fact  to  be  judicially  determined.    That  a  Court 


»  Se«  the  following  illustmtionj :  1884, 
Fleminj?  ».  P»iTy,  24  Pa.  47,  51  («n  entry  of 
satisfaction  of  mortgage  on  the  registry  ;  that  it 
wiw  not  intended  as  a  satisfaction  of  the  bond, 
allowed  to  be  shown  ;  the  entry  not  being  a 
record  "  to  which  that  maxim  applies,  the  proper 
application  of  which  is  to  judicial  records  )  ; 
1871,  Lancaster  v.  Smith.  67  id.  427,  433  (.leed- 
recorder's  attestation  of  a  discharge  of  mortgage, 
not  conclasive  ;  the  act  being  that  of  the  party 
and  the  recorder  being  merely  the  attester  of  the 
party's  act).  ,„,,   n 

•  8eo  the  following  illustrations :  1817,  R. 
r.  Reed,  3  Price  495,  506,  511  ;  1831,  Tracy  v. 
Jenks,  15  Pick.  465,  468  (register's  certiBcate  of 
time  of  receiving  and  recording  <leed,  conclnsive 
as  between  creditors)  ;  1841,  Musser  ».  Hyde, 
2  W.  &  S.  314  (conclusive  as  to  time,  in  favor  of 
a  purchaser  for  value  on  the  faith  of  the  entry) ; 
1803,  Taylor  o.  Holcomh,  2  Tyl.  Vt.  344  (town 
clerk's  endorsement  of  time  of  reconl  of  deed, 
conclusive  ;  but  here  allowed  to  be  interpreted 
by  his  usage  in  recording)  ;  1846,  Morton  r. 
Iklwin,  19  Vt.  77,  80  (justice's  certificate  of  time 
of  record  of  execution,  not  conclusive) ;  ISiiO, 
Chandler  t>.  Spear,  22  id.  388,  401  (clerk  s  cer- 
tificate of  timi'  of  record  of  tax-sale  bill,  not 
conclusive)  ;  1861,  Bartlett  e.  Boyd,  34  id.  256, 
261  (town-clerk's  statutory  certificate  of  date  of 
mortgiii?e-record  and  filing,  not  conclusive) ; 
1868,  Johnson  e.  Burden,  40  id.  .567,  571  (town- 
clerk's  certificate  of  date  of  filing  for  record,  not 
conclusive) ;  1845,  Horsley  v.  Garth,  2  Oratt. 
471  (not  conclusive  as  to  date  of  filing  and  re- 

"""•'is:'/,  Hubbard  v.  Dewey,  2  Ark.  812,  316 
(clerk's  ct-tific*te  of  fact  of  record  of  deed  or 
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execation,  not  conclnsive) ;  1827,  Myers  v. 
Brownell,  ib.  407,  409  (clerk's  certificnte  of 
filing  of  deed  with  direction!  to  delay  record- 
ing, not  conclusive) ;  1843,  Carpenter  v.  Saw. 
yer,  17  Vt.  121,  123  (clerk's  certificate  of  source 
of  record  of  notices,  not  conclusive).  On  the 
foregoing  points,  compare  the  cases  cited  ante, 
IS  1225,  1239.  ,.      .,  ,    . 

A  Mp'a  register  is  ordinarily  not  conclusive 
as  to  title  ;  1830,  Colson  v.  Bonzey,  6  Greeiil. 
474  (action  for  supplies  furnished).  <'om|«re 
the  c-nses  cited  nnU,  f  1240,  post,  %  1647. 

"  1875,  Boit  V.  McKenzie,  54  Ala.  112; 
1883,  Martin  v.  Brown,  75  id.  442,  447  ;  1871, 
Rozers  o.  Stevenstm,  16  Minn.  68 ;  1843,  W  noi 
V  Trust  Co.,  7  How.  Miss.  609,  630  ;  1S95, 
Cook  V  Bank,  72  Miss.  982,  18  So.  481  ;  1821, 
Stewart  v.  Allison,  6  8.  *  R.  324. 

"  1877,  People  r.  Hagar,  62  Cal.  171,  187 
(certified  copy  of  petition  on  file  ;  whether  wr- 
tificate  of  correctness  of  copy  can  be  attacke,!, 
not  decided)  ;  1854,  Peterson  v.  Taylor,  IS  l.a. 
483  (certificate  by  a  clerk,  as  to  papers  hleii; 
not  conclusive) ;  1887,  Mussel  v.  Tama  Co.,  /3 
la.  101,  34  N.  W.  762  (township  trustm  ccr- 
♦ilicate  of  pi-uper  supplies  furnished,  con.luMve 
under  statute,  except  for  fraud);  1903.  l'^"- 
nell  ».  Dow,  182  M«s.  641,  66  N.  h.  .88 
(magistrate's  certificate  of  taking  of  deposition, 
not  conclusive).  Compare  the  additioiw  in- 
stances cited  and  distinguished,  ante,  ti§  l.i4», 
1347.  pout,  i  2453. 

Whether  the  officer  himtelf  is  forlmlilen  t. 
impwich  his  oum  certificate,  though  it  is  ..tner- 
wisB  not  conclusive,  i«  a  different  iiuestion  {anti, 
»  680). 
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may  do  this,  when  it  believes  the  result  to  be  a  mon-  Ukely  approach  to 
truth  than  its  own  investigations  could  obtain,  cannot  be  doubted.  But  in 
such  a  case  the  Court  acts  voluntarily,  and  exercises  its  choice.  Being  charged 
constitutionally  with  the  exclusive  function  of  determining  facts  in  contro- 
versy. It  believes  this  duty  to  be  best  carried  out  by  accepting  a  certnin 
person's  statement  as  the  most  satisfactory  source  of  reliance  in  reachin-' 
that  determination.  But  can  such  a  course  be  forced  upon  the  Judiciary  by 
another  department  of  government  ?  Can  the  Legislature  prescribe  a  rule  of 
conclusive  evidence  ? 

(I)  On  the  one  hand,  so  far  as  a  so^alled  rule  of  conclusive  evidence  is 
not  a  rule  of  evidence  at  all,  but  a  rule  of  substantive  law,  it  is  clear  that  the 
Legislature  is  not  mfringing  upon  the  prerogative  of  the  Judiciary     For 
example,  a  rule  that  an  indorser's  liability  can  be  fixed  by  showing  a  notary's 
certificate  of  protest  is  not  necessarily  a  rule  making  the  certificate  conclusive 
evidence  of  de.     id  and  notice,  but  a  rule  of  the  law  of  negotiable  instru- 
ments ;  because  the  law  might  be  that  no  demand  or  notice  at  all  was 
necessary  for  fix.ng  an  indorser's  liability;  to  require  a  notary's  certificate  is 
merely  to  require  a  formal  official  instrument  irrespective  of  its  truth  i  e 
something  half-way  between  requiring  actual  notice  and  requiring  no  notice 
at  all.    Again,  to  make  a  rule  that  as  between  successive  grantees  the 
recorder's  certificate  of  the  time  of  filing  deeds  shaU  be  conclusive,  is  not  to 
make  a  rule  of  evidence,  but  merely  to  provide  in  the  law  of  land-transfer 
that  a  deed  found  to  be  recorded  as  of  a  prior  date  shall  take  effect  against  a 
deed  found  to  be  recorded  as  of  a  subsequent  date,  irrespective  of  the  actual 
time  of  entry  and  record.    In  such  cases,  and  countless  others,  the  use  of  the 
term  "conclusive  evidence"  cannot  conceal  the  true  nature  of  the  rule  as  a 
rule  of  substantive  law  making  a  certain  right  or  obligation  depend  upon  the 
existence  of  a  certain  official  writing  irrespective  of  its  truth.'    Such  statutes 
do  not  in  any  way  infringe  the  prerogative  of  the  Judiciary,  because  they 
make  no  rule  of  evidence  at  all. 

It  is  true  that  such  statutes  may  in  some  other  aspect  be  invalid  because 
of  express  constitutional  limitations  of  legislative  power  as  to  some  substantive 
right.  >'or  example,  in  either  of  the  above  instances,  if  the  statute  was  enacted 
to  govern  notes  and  deeds  made  prior  to  its  passage,  it  might  violate  the 
constitutional  prohibition  against  laws  impairing  the  obligation  of  contracts 
or  taking  property  without  due  process  of  law.  Agrin  a  law  providing  that 
an  assessor's  or  collector's  deed  of  land  sold  for  taxds  shall  be  conclusive 
evidence  that  all  due  proceedings  have  been  taken  in  the  forfeiture  may  be 
obnoxious  to  the  prohibition  against  taking  property  without  due  process  • 
for  the  law  in  effect  provides  that  the  properiiy  may  be  taken  although  in 
fact  due  proceedings  have  not  been  had.  —  in  short,  while  purporting  to  make 
a  rule  of  evidence,  it  really  makes  a  rule  of  property-law  by  which  certain 
acts  are  declared  unnecessary  which  the  Constitution  has  declared  necessary 


if 


»  Coinp«i.e  i  1846.  mUe. 
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In  such  waji,  various  constitutional  provisions  may  be  violated ;  but  the 
Legislative  attempt  is  invalid,  not  because  it  deals  with  a  rule  of  evidence, 
but  because  it  deals  with  a  constitutional  rule  of  property. 

(2)  In  order,  then,  to  contrive  a  real  test  of  the  Legislature's  power  to 
make  a  rule  of  eoiwlutive  evidence  in  the  genuine  sense,  there  must  be  given 
a  case  in  which  fact  A,  said  to  be  conclusively  proved  by  fact  B,  ia  utij 
remains  the  real  and  unchangeable  fact  in  issue,  to  which  fact  B  can  iiever 
bear  anything  more  than  an  evideutial  relation.  Such  a  case,  it  will  be  seeu, 
can  hardly  occur  except  when  fact  A  is  constitutionally  preserved  as  the 
ultimate  fact  on  which  the  right  or  obligation  depiinds ;  because,  were  there 
no  such  constitutional  sanction,  all  instances  of  such  laws  (except  where  the 
statute  clearly  showed  the  contrary  legislative  intention)  would  be  support- 
able as  virtually  substituting  fact  B  for  fact  A  in  the  substantive  law  (as, 
where  a  notary's  certificate  is  substituted  for  actual  notice),  and  thus  tlie 
case  resolves  itself  into  a  change  of  a  rule  of  substantive  law,  and  nut  the 
making  of  a  rule  of  conclusive  evidence.  Such  instances,  then,  genuinely 
presenting  a  rule  open  only  to  interpretation  as  a  rule  of  conclusive  evidence, 
must  be  extremely  rare.  One  instance,  however,  would  seem  to  be  a  statute 
making  an  election  certificate  conclusive  evidence  of  a  candidate's  election. 
Now  constitutionally  the  votes  actiially  cast  are  the  effective  facts  of  m 
election ;  the  certificate  of  an  official  can  never  be  anything  more  than  evi- 
dence in  relation  to  the  fact  of  the  votes  cast.  This  and  a  few  other  oasis 
present  fairly  the  question  whether  the  Legislature  can  constitutionally 
oblige  the  Judiciary  to  forego  its  own  investigation  and  accept  some  per- 
son's testimony  as  determining  the  fact  of  election. 

To  this  question  the  answer  can  hardly  be  doubtful  It  is  one  thing  for 
the  Judiciary,  while  exercising  in  its  own  way  its  constitutional  powers,  to 
choose  to  accept  the  aid  of  an  official  certificate  in  reaching  its  determination ; 
but  it  is  quite  a  different  thing  for  the  Judiciary  to  be  forbidden  altogether 
to  exercise  its  powers  in  a  certain  class  of  cases.  The  judicial  function  under 
the  Constitution  is  to  apply  the  law ;  to  apply  the  law  necessarily  involves 
the  determination  of  the  facts ;  and  to  determine  the  facts  necessarily  in- 
volves the  investigation  of  evidence  as  a  basis  for  that  determination.  To 
forbid  investigation  is  to  forbid  the  exercise  of  an  indestructible  judicial 
function.  To  make  a  rule  of  conclusive  evidence,  compulsory  upon  the  Judi- 
ciary, is  to  attempt  an  infringement  upon  their  exclusive  province.' 

§  1354.  Same:  AppUoationB  of  tbe  Prinoiplea  (Liability  in  Tort.  Contract 
or  Crime ;  Presnmptlona  aa  to  Taz-Colleotora'  Deeda,  Railroad  Commiaaioner*' 
Ratea,  Immigratian  OScera'  Cartificatea,  Refereea'  Reporta,  Inaolvency,  Oaming, 
etc.).  It  remains  to  distinguish  these  two  principles  as  they  have  been 
judiciallj-  invoked  for  various  legislative  provisions. 


*  1849,  Nisbet,  J.,  in  Birdsoug  v.  Brooks,  which  rights  r^epend  ire  true  or  false  is  »n  in- 
7  Ga.  88,  92  (holding  a  statutory  recital  not  quir;  for  the  Courts  to  make,  under  legal  Uims. 
conclusive  ;  "  The  Legislature  has  no  power  to  It  belongs  to  the  judicial  department  of  the 
legislate  the  truth  of  fauts.    Whether  facts  upon     goTemment "). 
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(1)  A  statute  which  in  reality  deals  with  some  rule  of  substantive  law 
cannot  be  obnoxious  to  the  present  principle,  although  it  may  be  obnoxious 
to  some  constitutional  proviso  which  protocU  the  rule  of  substantive  law 
in  question.  Thus,  a  statute  which  makes  more  stringent  the  i.ile  of 
rtspuasihUity  for  a  tort,  by  substituting  some  other  test  than  negli<,'fince,  is 
constitutional.!  So  also  a  statute  which  enlarges  the  rules  of  con'tract'by 
creating  an  estoppel  is  constitutional,  —  as  when  the  terms  of  a  bill  of 
lading*  or  of  a  policy  of  insurance*  are  declared  to  be  "conclusive"  in 
certain  respects.  On  tiie  other  hand,  a  statute  making  a  tax-collector's 
deedol  property  "conclusive  evidence"  of  the  validity  of  the  tax-sale  is 
ineffective,  so  far  as  it  virtually  sanctions  the  divestiture  of  property  whose 
uwner  is  not  in  default ;  as  it  is  usually  said,  the  essential  facts  which  are 
constitutionally  required  for  a  "taking  by  due  process  of  law"  cannot  be 
abolished  by  the  Legislature,  although  the  unessential  details  are  entirely 
within  the  control  of  the  Legislature  to  suspend  or  to  abolish,  conditionally 
or  absolutely.*    So.  too,  any  other  statute  dealing  with  property  rights  or 


>  IS99,  Baltimore  &  0.  R.  Co.  i>.  Kreamr,  61 
Oh.  318,  58  N.  E.  2U3  (aUtute  making  ■  rail- 
road c'oiiiiwny  abaolutely  liable,  reKardlea*  of 
negligence,  for  low  by  "  fire  originatiDK  upon 
the  land  belonging  to  such  railroad  company, 
(.aiisnl  by  ojieratiDg  such  railroad,"  held  valid)  ; 
189«,  St.  Louis  ft  S.  F.  R.  Co.  v.  Mathews,  185 
V.  S.  1.  22,  17  Sup.  248  (statute  making  rail- 
rani  coni|«anie8  liable  absolutely,  without  regard 
to  I'  ijligence,  for  fire  communicated  by  its 
engin.'s,  held  valid  j  an  instruction  declaring 
that  the  setting  of  the  fire  was  only  prima  facie 
eviilence  of  negligence,  held  properly  refus«<l) ; 
IS97,  Jones  p.  Brim,  185  U.  S.  180,  17  Sup. 
28i  (statute  making  one  who  drives  a  herd  of 
cattle  over  a  highway  along  a  hillside  liable  ipso 
/ado  for  damage  by  rocks  rolled  down  or  banks 
destroyed,  held  constitutional).  Cmlm:  1878, 
Little  Rock  A  S.  F.  R.  Co.  v.  Payne,  33  Ark.  818 
^n)nlra  to  R.  Co.  v.  Mathews,  supra,  on  the 
t'round  that  negligence  is  an  es-sential  of  liability, 
and  that  the  Legislature  cannot  "divest  rights 
by  prescribing  to  the  Courts  what  should  lie 
(■onelusive  evidence  "  ;  tliia  >!«  an  ignoring  of  the 
history  of  the  law  of  negligence). 

•  Contra:  1902,  Missouri  K.  *  T.  R.  Co.  v 
Simon.son,  84  Kan.  802,  68  Pac.  653  (statute 
making  a  bill  of  lading  "conclnsive  proof  of 
the  amount,  etc.  so  received  by  such  railway 
riinipaiiy,"  held  unconstitutional,  on  the  ground 
that  such  statutes  precluding  judicial  inquiry 
are  an  "  invasion  of  the  judicial  province  ami  a 
ilenial  of  due  process  of  law  "  ;  Duster,  C.  J.,  and 
Smith  and  KUis,  JJ.,  diss.,  on  the  ground  that, 
thiiiiiih  statutes  which  "bind  intcresU-d  parties 
hv  thearlversary  action  of  others"  may  be  in- 
vahil,  the  above  statute  merely  applied  the  doc- 
trine of  estoppel  to  the  party's  own  act). 
„„  '898  Daggs  V.  Ins.  Co.,  138  Mo.  382, 
iS  S.  W.  85  (sUtute  forbidding  an  insurer 
apinst  fire  "to  deny  that  the  property  insured 
thereby  was  worth  at  the  time  of  the  issuing  of 
the  policy  the  full  amount  inaored  thereon," 
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held  valid) ;  1898,  Orient  Ins.  Co.  v.  Daggs,  172 
V.  8.  557,  566,  19  Sup.  281  (Mi»souri,  valued- 
policy  statute,  held  valiil).  Legislators  fre- 
quently seem  to  believe  that  something  is  gained 
by  labelling  such  sUtutes  as  rules  of  evidence  j 
e.  g.,  Fla.  St.  1897,  c.  4554  (in  actions  on  fira 
insurance  policies,  "the  insurer  shall  not  be 
permitted  to  deny  that  the  prop«-rty  insured" 
was  of  the  value  insured;  this  is  entitled  "an 
act  prescribing  a  rule  of  evidence  "). 

*  1872,  Stoudenmire  r.  Brown,  48  Ala.  699. 
709;  1876,  Doe  ».  Minge,  50  id.  123;  1877, 
Walker,  J.,  in  Cairo  &  F.  K.  Co.  v.  Parks,  32 
Ark.  131,  146;  1864,  Dillon,  J.,  in  Allen  v. 
Armstrong,  18  la.  508,  513  (an  element  "so  in- 
dispensable that  without  its  iicrforiiiance  no  tax 
can  be  raised,"  cannot  lie  abolished  bv  statute) ; 
1870,  Cole,  C.  J.,  in  McCivady  v.  Sexton,  29  id. 
358,  388  ( "  This  power  of  the  Legislature  extend, 
only  to  those  things  over  which  it  is  supreme  ; 
as  to  the  essential  ami  jurisdictional  facts,  so  to 
•peak,  which  the  Legislat'ire  cannot  annul  or 
change,  it  cannot  excuse  the  non-performance  of 
them,  and  of  course  cannot  make  the  doing  of  ang 
other  thing  a  mbstUute  for  them  or  conclusive 
evidence  of  their  being  done.  To  restate  the 
pro|iosition  succinctly:  Whatever  the  Legis- 
lature is  at  liberty  to  authorize  or  not,  it  may 
waive  or  estop  denial ;  bnt  not  so  ns  to  that 
which  it  must  require") ;  1887,  Re  Lake,  40  La. 
An.  142,  8  So.  479  ("  The  exercise  of  legislative 
power  has  never  lieen  sanctioned  so  as  to  make 
such  deeds  conclusive  as  to  essential  prerequi- 
sites ") ;  1876,  Callanan  v.  Hurley,  9:i  I'.  S.  387, 
392  (statute  making  tax-<leed  coniKisive  as  to 
certain  parts  of  the  nroceeding,  '.leld  valid); 
1863,  Smith  ti.  Cleveland,  17  'via.  556,  568 
(statute  declaring  certain  irregularities  in  tax- 
sale  proceedings  not  to  invalidate  the  sale,  held 
valid;  "the  Legislature  might  have  fixed  the 
time  and  provided  for  a  sale  without  notice  or 
advertisement;  they  may  surely,  by  proper 
legislation  in  advance,  guard  against  errors  and 
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penonal  righU  ii  to  be  tested  by  the  qneation  whether  any  legislative 
alteration  of  those  rights  is  constitutionally  forbidden,  either  by  the  general 
rule  against  ex  post  /aeto  laws »  or  by  some  particular  provision.*  In  its 
control  over  the  substantive  crimitMl  lata,  the  Legislature  seems  to  be  un- 
limited except  by  the  provisions  against  ex  post  facto  laws,  against  criiel 
punishments,  and  against  deprivation  of  life  and  liberty  without  due  pro- 
cessT;  it  may  therefore,  within  those  limiU,  create  and  define  such  crimen 
as  it  thinks  best'  The  unwritten  constitutional  principle,  therofore,  wiiiil, 
some  judges  have  recognized, » that  the  Legislature  cannot  declare  to  bu  a 
crime  that  which  is  in  judicial  opinion  not  so,  is  no  more  valid  for  criminal 
law  thau  for  other  departments. 

(2)  Turning  now  to  statutes  which  genuinely  deal  with  a  rule  of  evuhnct, 
it  seems  to  be  generally  conceded,  on  the  grounds  already  noticed  {ante, 
§  1353,  par.  2),  that  a  legislative  attempt  to  interfere  with  judicial  powers  by 
forbidding  investigation  of  facts,  through  declaring  certain  testimony  or  other 
evidential  data  to  be  conclusive,  is  invalid.*"    The  genuine  instances  of  this 

can  mUtAM  when  noticUwiulwd").    Cor.-  8.  W.  994   (■  itatnta  decliring  thrt   "  every 

p.rj  the  caBe.  cited  x^ra.  not.  16.  penon  who  .h.U  obtain  boar.1  or  iXng     ^ 

(  laan'  f.      i        •>          .,  ^  ,  .      .  °y  "«■""  »'  »"?  '"'^•t  o""  deception  .  .  .  sliiili 

dJ.i?,A«Tl''  "•  ""«?•  ""•  C«».  «48(aUtat«  b-  held  to  hare'' obtained   the  Ln.e   with 

declaring  Ota,  wl.iirmor.  county  line,  conclu-  intent  to  cheat  ...  and  ahall  he  miiltv  of. 

aire  1,  co..8t,tution.I    for  the   Ugi»l.tn«,  haa  mi.ileme.nor."    held    Talid.    be^^    ^^  it   i! 

1      i-"    ..    ^"'"V"'  *'."'"«  »  buildiiiff  lien,  Uw-making  power  to  declare  it  a  crime' I 
and  makiiiK  the  landowner',  failure  to  forSid  by  »  1887,  State  v.  Divine,    98    N.  C     778    4 

law  condiwive  e»„lenc«  of  conwnt,  held  i^ivalid  8.  E.  477  (statute  making  the  president  et  '  of  a 

a.  "a  destruction  of  vested  ri^hta  witho.it  due  railroad  criminally  liabfi  for  the  killing  iri, 

S7    M  f.utr,  *  =  '?*"•  ?."'*"'  ^'~'  P  ■•'•  I-     J'"y  "f  "»«''  ^y  'he  rail,™.d,  i^xardl^  of     e 
67,  90  (statute  making  the  grantee  of  the  di-      person's  actual  share  in  the  causing  of  the  iiiiiirv 

t%elrh1ii"i*'i^r''^^'''"''' r'''i'4!"r'''"  '"'''  '"*'""  =  '•">  -p'"'-"  confu«,  ws ,  i ;i^; 

to  the  Iwr   held  valid,  because  the  LegisUture     rvima/acu  question) ;  1882,  State  v.  K.irt?    13 
2>^'^.>     I^Tw  L"«"^'"«,i''^*'™.%2'    H  '•  "»  <"•'"'«  "••^ing  it',  crime  to  "k.;,! 

fff^rdil"     •"?  ».'""«=''"'r«  presumption,  liquon"  are  kept  for  illigj  a.le,  held  invali,!; 

.fter  ao  years  registr.  ion  of  a  deeJ,th.t  it  was  "  to  introduce  into  the  Ipw  the  principl "  tlu    a 

FoKn^/™r::;''"'fh'''  T'  h/H/l'"'-     V}'  P"~"  <^  »»  P-n'-hed  for  what  othe  'p«.,     L 

wmnTtlfeo^    is^a  o""/*"*  '1"'k'^  T?  .'S"  """1  ^'""  '*  ^  '«"'*" »"  ""e  constitutLii  s.k. 

wrong  theory .  1862,  Goshen  v.  Richmond,  4  All.  gnwds  of  life,  liberty,  and  property  unavuiling 

4d8   (statute  decUnng  that   the   validity  of  .  For  his  protection."  in  particula"  the  pro    '  "f 

mamage  sh.U  not  be  questioned    on    certain  of 'durproceaaof  law"^.     In  the  folloCg  a™ 

grounds  in  a  CO  lateral  nroceedmg,  held  valid  U  the   point    wa.  not  deiided:    1880.    .Ch  T 

a  mew  change, n  the  «lmis.,ibilitv  of  evidence).  Thonl..,   47  Com.    646  (statute  makinrit  .m 

S  Cow   «Sfl   ?Sf /" Ti°-  '1?  ^'^-^  '■■  ^'SP''!     ?"''°<*  ^  ^"^  •  P'"-«  " ''here  it  is reput.,!  that 
acmv.  686.  705  ("  Though  no  cnme  is  defined     intoxicating  liqnora  "  are  illemllv  sold,  hehl  con- 


tt.  People,  offence  to  keep  a  place  "where  it  is  repute, 
le  IS  defined  intoxicating  liquors  "  are  illegally  sold,  heli 
'  of  punish-     atitutional ;  but  the  opinion  evades  the  real 


in  the  Constitution,  and  no  siiecies  »■  punum. 
men t  is  specially  forbidden  to  the  Legislaturo. 
yet  there  are  numerous  regulations  of  the  Con- 
stitution which  must  operate  as  restrictions 
upon  this  general  iwwer'')  j  18.18,  A.  S.  John- 
aon,  J.,  in  Wynehamer  v.  People.  13  N.  Y. 
878,  420  ("There  may.  in  respect  to  offences 
attempte<l  to  be  created  by  legislation,  a  question 
arise,  capable  of  being  considered  bv  Courts  of 

««nTi'»l  ^^""'r'  -.h"   ^^i'li   f'"'''''''*"!    '?   "°     i»rt7ofairm'e."n.'of«t;w7shing^hel,''V,';q';^^^^ 
essential  part  of  either  of  those  secured  private      which  his  righte  depend  ") ;  1899,  Ve^-a  S.  S. 


-- , -[-....«..  o.au«io  n,c   1,-iil  issue 

by  holding  that  the  reputation  only  wh.ii  " un- 
explained and  uncontrnilicted  "  is  to  Iw  "con- 
clusive evidence ''  j  the  argument  of  Mr.  Curtis 
for  the  defendant  is  ably  put). 

••  Beaides  the  foregoing  rulings,  which  in 
effect  assnme  this,  are  the  following:  1S,54, 
Pitts.ield  &  F.  P.  R.  Co.  v.  Harrison,  18  111.  81 
■"The  Legislature  may  not,  indeeil,  deprive  the 


ri»ht.  f^f'iiV.      irll-         "'"~  "=>;urBu  pnvaie      wnicn  nis  ngnte  depend"  ;  1899,  Vejia  S.  S. 
tS^ilhn,  /  f^  I^"^'  w   P^'P'r'yl.'"  ^P^ioi      Co-  "•  Consol.  Elev.  Co.,  75  Minn.  309,  77  N.  W. 
•  TinQ   il    '^*  V*''"  ,™""?L".'."  »*  •"    >•      »"  <«•«•  St.  1894,  {  7675.  declaring  the  c.rt.- 
1892.  State  V.  Kingsley.  108  Mo.  185,  18     ficate  of  weight  of  gt«in.  ete..  by  the  State 
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sort,  indeed  are  rare;  most  statutes  purporting  to  do  this  are  really  at- 
ternpts  to  change  the  substantive  law  under  the  guise  of  a  rule  of  evidence 
.ml  therefore  may  or  may  not  be  valid,  according  to  the  considerations 
already  noted  (,u^,«.  p„r  ),  i„  the  present  class,  however,  would  l«lc.n« 
statutes  which,  while  plainly  recognizing  one  fact  as  still  dominant  in  the 
sub-stantive  law.  and  not  desiring  to  change  it.  should  make  another  fact  con- 
clusive proo;  such  a  case  is  almost  inconceivable  unless  the  conclusiveness 
IS  at  nbuted  to  human  testimony  of  the  main  fact;  but  it  is  theoretically 
possible,  and  this  explains  some  of  the  judicial  utterances  » 

Assuming  though,  that  conclusiveness  cannot  constitutionally  be  attributed 
by  the  Legislature  to  any  testimonial  evidence  as  such  {ante,  8  1353)  there 
8t.ll  remam  two  apparent  exceptions,  in  which  conclusiveness  can  lawfully 
be  created  under  some  circumstances;  one  is  the  finding  of  an  inferior  court. 
and  the  other  is  the  finding  of  an  executive  officer  within  his  province  of 
action.  («)  So  far  as  constitutionally  the  organization  of  courts  and  the  pro. 
h.b.t.on  of  appeals  is  within  the  legislative  powers  of  regulation,  it  is  obvious 
(ante.  §  1347)  that  a  statute  which  merely  regulates  the  right  of  appeal  from 
lufenor  judical  officers  is  valid."  (6)  Furthermore,  so  far  as  th^lunctTon 
of  the  Executive  can  constitutionally  include  the  power  of  decision  for  itself 
upon  facta  which  concern  the  performance  of  ita  duties,  the  decision  of  these 
acts  is  no  part  of  the  Judiciary's  function ;  and  therefore  a  legislative  sane 
tion  for  the  conclusiveness  of  a  certain  executive  officer's  decision  is  no  inter- 


weigbmirter,  "thall  be  conclnsire  upon  nil  par- 
ties," held  nnconititntioDal,  aa  "an  arliitrary 
'fT'"^"'  f°^"'  *°  "  «•>  <l»rrive  a  n-nou 
of  hia  day  in  court  to  vindicate  his  rights"; 
the  pkintiff  waa  here  allowed  to  prov«  the 
•ctual  amonnt  of  grain  delivered,  in  opiwuition 
to  the  certificate's  fi(fure») ;  IS'e,  Howard  v. 
Moot,  64  N.  Y.  262,  269  ("It  may  he  conceded, 
for  all  the  pnrpoaes  of  this  appeal,  that  a  law 
that  afaould  make  evidence  conclusive,  which 
was  not  so  necessarily  in  and  of  itself,  and  tliua 
preclude  the  adverse  party  from  shoning  the 
truth,  would  be  void,  aa  indirectlv  working  a 
contiscation  of  property  or  a  dwitroction  of 
vested  righto")  j  1788,  Shippen,  P.,  in  Pleaaanta 
V-  Meng,  1  Dall.  880,  883  ("The  nature  of  evi- 
dence  necessarily  implies  an  adverse  right  to 
controvert  and  repel ").  See  an  aWo  and  learned 
article  by  Mr.  Bfewett  Lee,  13  Hnrv.  Uw  Rev 
2a3,  2.12  ("Constitutionol  Power  of  the  Courts 
over  Admissio     to  the  Bar  "). 

The  follov  ig  case,  which  invoked  this  prn- 
cip  e,  might  ..ave  been  decided  on  the  theory  of 
Federal  powers  (ante,  {  6):  1869,  Wantlan  t.. 
«l;ite  19  Ind.  470  (Federal  statute  that  "the 
oath  of  enlistment  taken  by  a  recruit  shall  be 
(•"iL-Uisive  as  to  his  age,"  held  not  to  prevent 
a  nmiors  guardian,  demanding  hi»  release,  from 
showing  the  fact). 

i«'J  'r^t'  P'"'^"-  J-.  in  Allen  v.  Armstrong, 
18  la  508,  613  ('If  the  Legislature  should  pam 
an  act  declaring  that  cer-ly  being  found  in  the 
possession  of  property  which  had  been  atolen 
•nould  be  concIusiTe  evidence  of  guilt.  Courts 


would  be  very  apt  to  hold  that  this  was  an 
assumption  and  exercise  of  a  imwer  which  it  did 
not  possess  ") ;  1890,  Mitchell,  J.,  in  VoKht  v 
State,  124  Ind.  358,  24  N.  E.  680.     The  fullowi 
ing  ease  would  raise  the  ciuestion  :  1903,  Snyder 
V  BonbrightC.  C    123  Fed.  817  (l,y  a  suLt, 
OJ  1885,  mailing  the  owner  of  a  building  liable 
for  injuries  caused  through  lack  of  a  satisfactory 
Bre  escape,  the  certificate  of  an  inspector  tlmt 
tbe  Are  escape  is  satisfactory  waa  conclusive  •  the 
question  of  constitutionality  was  not  here  raised). 
"1877,  Hunter  v.  Turni.ike  Co.,  56  Ind.  213, 
^4  (the  report  of  an  insiiector  of  a  i-oad  ns  to 
the  fact  of  completion  was  made  comlusive  by 
atatuU  ;  held  valid  j  but  here  a  privilege  of  ap. 
peal  from  the  report  to  the  Court  existed) ;  1854 
Van   Alstyne   i>.    Erwine,    11  N.  Y.    331.  341 
(statute  making  the  Court's  appointment,  on 
notice  of  trustees  for  the  property  of  an  abscond- 
ing   debtor    "conclusive    evidence    that    the 
debtor  therein  named   was  a  concealed,    etc 
debtor,      applie<l);   1788,    Pleasants  v.   Men«,' 
1    Dall.    380,    Pa.    (statute    making    a   bank- 
rupts  certificate  of  bankruptcy,  etc.,  by  the 
commissioners  "sufficient  evidence";  held  here 
not  to  signify  "conclusive  evidence,"  i.  e.  with- 
out appeal  to  examine  the  proceedings  of  the 
commissioners) ;  1871,  Chase,  C.  J.,  in  V.  S  v 
Klein,  13  Wall.  128,  145  (here  a  statute  making 
a  pardon  conclusive  evidence  of  certain  facts  be- 
fore the  Court  of  Claims  was  held  to  be  incon- 
sistent with   the  right  of  ar|)eal  as  otherwise 
guaranteed  ;  Miller  and  Bradley,  JJ.,  dies.). 
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fewnco  with  the  judicial  power.  Where  the  line  ihould  be  dmwn  mny  1 
«omeUmee  open  to  argument ;  but  the  principle  cannot  be  doubted  It  hr 
bet-n  npphed  to  stntutue  inalcing  Hn.l  the  *chodul««  of  rote,  by  railroad  r„ , 
mi^.»«.«.«  the  d,*i8ion«  of  immigration  offittr,}*  and  of  other  <««,«, 
ojlcer,}^  Hero  the  moral  is  that  if  the  Legialature  is  willing  to  create  unt 
Ueapota,  the  community  roun  aeek  aid  through  a  letter  Leuialature.  an.l  ,.. 
through  a  denial  of  neceagnry  executive  functions. 

(3)  There  remains  a  question  which  has  no  concern  with  the  questicu  „ 
conclusive  evidence,  but  has  often  been  assimilated  to  it,  and  has  receive.)  „ 
undeserved  importance  and  a  needless  confusion  by  that  association.  narn.N 
the  question  of  the  constituti-mality  of  sUtutes  creating  rutfofprts,,,,,], 
twn,  or  pnma/acU  evidence.  A  rule  of  presumption  is  simply  a  rule  cl.,,.., 
«ng  the  burden  of  proof,  i.e.  declaring  that  the  main  fact  will  be  inferr,!  l 
assumed  from  some  other  fact  until  evidence  to  the  contrary  is  intr..d..o.,i 
C post,  §  2490).  1  here  is  not  the  least  doubt,  on  principle,  that  the  Leuisiat uk 
has  entire  control  over  such  rules,  as  it  has  over  all  other  rules  of  pr.K;e,l,.re 
»n  general  and  evidence  in  particular  {antf,  §  7).  -  subject  only  to  the  Ii„„ta. 
tions  of  evidence  expressly  enshrined  in  the  Constitution.  If  the  Lecislature 
can  abolish  the  rules  of  disqualification  of  witnesses  and  grant  the  rule  of 
discovery  from  an  opponent,  it  can  shift  the  burden  of  producing  evi.l.nre 
Yet  thu  elementary  truth  has  been  repeatedly  questioned,  and  Courts  iiave 


"  1888,  .State  »,  Chiongo,  M.  4  S.  P  R  Co 
88  Mi,.„.  881.  37  N.  W.  78a  (»t«t.it«  nrnkini 
ryilroad  camiDiwionen'  icht  '.ule  of  ntm  con" 
cluuVH  M  to  reiuonabUneM,  held  »,lid,  on  the 
ground   that  a  common  c«riicr'«  chargea  were 
within  leRislatlve  control  and  henc«  no  judicial 
•acertamnient   w«,   necewaiy)  ;    1888.    fchicago 
».  k  a.  i*.  R.  Co.  ».  MinoeiuiU,  134  U.  8.  418 
4Sa,  461.  464,  10  8u|>.  462,  702  (tutute  making 
railroad  commiaiionera'  achedule  of  ntea  conclu- 
aive  aa  to  rea«o»ableu.-aa,  held  invalid,  becaiue 
the  i|ueiition  of  reaaonableneaa  "i»  eminently  a 
question  for  judicial  investigation,  requiring  due 
procesa  of  law  for  iU  determination  "  ;  Bradley, 
J.,  and  two  othera,  diaa.,  because  the  question, 
being  II  legislative  one,  could  be  delegated  for  in- 
vestigation to  the  commission,  "  and  such  a  body 
though  not  a  court,  u  a  proper  tribunal  for  tlie 
duties  impoae.1  u|«n  it ;  .  .  .  due  pro<!ess  of  Uw 
does  not  always  reiiiiire  a  court ;  it  merely  re- 
quirea  such   tribunals  and   proceedings  as  are 
proper  to  the  subject  in  hand  ").     Here  again 
there  is  a  current  notion  that  the  language  of 
the  low  of  evidence  can  be  used  to  evade  the 
issue:  Ark.  St.  1901,  Feb.  27.  No.  24  ("An  act 
to  define  a  rule  of  evi.l.nce  in  certain  cases:  In 
all  actions  between  private  parties  and  railroad 
companies  brought  under  the  law  eataWUhing  a 
railroad  commission   .    .    .    {the   commission's 
rates  prescribed]  shall  be  held,  <Ieemeil,  and  ac- 
cepted  to  be  reasonable,  fair,  and  just,  and  in 
•uch  respects  shall  not  be  controverted  therein"). 
"  1891,  Nishimura  Ekiu  v.  V.  S.,  142  U  S 
•51,  660, 12  Sup.  386  (a  Federal  statute  making 
conclusive  the  decision  of  an  immigration  inspec- 
tor that  an  alien  immigrant  ia  within  the  clasM» 

mo 


prohibited  from  entering,  heM  valid  ;  Bir»,.r 
J.,  diss.);  1892,   Foiig  Yue  Ting  ».  U.  .S     \i\ 
V.  8.  698.  713,  782,  742,  784,  761, 13  8u|,.'loii 
(preceding  case  approved  and  applied  to  x  ,|... 
portation  sutute  j   "  the  power  of  t'ongr. «  to 
exfiel,  like  the  power  to  exclude  aliens  • 
may   lie  exercised  entirely  through   ex.ii,;ive 
oHlrers" ;  the  nrior  caaea  marking  the  boiin.lary 
between  executive  and  judicial  matters  an-  here 
collecte<l  ;  Brewer  and  Field,  JJ.,  and  Kull.r 
r;..'. '''"•*!  '**''•  ^"i  Moon  Sing  v.  V.  8. 
158  Id.  638,  15  Sup.  967  (preceding  c»*.,  J. 
proved);  1901,  Fok  Yung  Yo  r.  U.S.,  ISii.l 
296  22  Sun.   686;    1901,    Lee  Con    Ynn«  ,. 
U.  a,  ib.  806,  22  Sup.  690;  1901,  Chin  Bak 
kan  V.  U.  8.,  186  id.  193,  23  Sup.  891 ;  1903 
Kaoru  Yamataya  ».  Fisher,  189  U.  8.  Sti,  -a 
Sup.  611  (Niahimnra  Ekiu'acaae  followed  :  hut 
the  statute  implies  at  least  "an  opportiimtv  to 
be    heard"    before   the  executive    di'imrtint-nt 
'upon   the   questions  involving  his  ri^lit  to 
be  and   to  remain  in  the   U.   8.").     (•imiiiari- 
the  diatinction  taken  in  Lavin  ».  Lo  Fivre,  dO 
C.  0.  A.  425,  125  Fed.  693(1903).     (liiiMaii- 
not   help   regretting  that  the  Suprem.'  Court 
•anctioned  the  Executive  usurpation  whhh  ihe 
Legislature  authorized  in  the   preceding  class 
of  statutes. 

"  1856,  Murray  t>.  Hoboken  L.  &  I.  fo.,  IS 
How.  272,  284  (statute  making  a  warrsiit  «f  (lis. 
tress  for  debt  due  from  a  government  colh. tor 
to  the  United  States  conclusive  evidence  of  the 
indebtedness,  held  valid  aa  covering  a  matter 
not  essentially  one  of  determination  by  the  judi- 
cial power). 


mm 
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wpe.tedlj  vouchttfed  an  nnmerited  rttention  to  the  queition,  chiefly  threuuh 
.  he..Ut.on  .n  .pp«c»t  „g  the  true  „at««  of  a  pre.Lptio„  anT"Cd!n?y 
to  a«oc«U  .„  .o,oe  n.leHnite  manner  the  notion  of  conclurelyitS 
out  .1  evidence  and  that  of  merely  M.ifting  the  duty  of  producing  it  Fo,^ 
innately  .ound  pnnc.ple  ha.  almost  everywhere  p'revaiL.  thlh  at  an 
unni-ce-taary  expense  of  argument  and  hesitation  -         «"  -i  an 

Sutut*.  giving  presumptive  or  prima  favie  weight  have  therefore  been 
held  con.t.tut.onal  m  «p,,l..ation  to  ta.^olUctor,'  A  as  raising  rZumt; 
fon  of  regular. ty  of  proceedings"  to  conduct  indicating  a  hankL  wS 
„M«Wre«,y;"  to  conduct  indicating  illegal  gamilj^*  or  illegalTZ 
.//,«,•  (though  here  there  is  one  lino  of  singulafly  j^rverse  A.ZLXZ 
t  e  hnd  ng.  of  an  audttoro.  re/eru  in  a  trial,"  ai.d  to  the  .chedule.  of  rat^ 
of  a  raUroad  eommimon.'* 


«•  To  th.  CM.,  cit«d  «(»m.  not*  4,  which 
ilnimt  all  c-omwln  thi«,  aiM  the  rollowins:  1H93 
H.  Ui.unld  ».  Conniir,  90  C«l.  889.  8»0,  84  ['*e' 
71 ;  l»»i,  Clark*  v.  Mead,  102  id.  5lfl,  519,  39 
Pm:  Mi;  1888,  Qnffe  v.  Carafaer.  126  III  4S1 
17  X.  E.  -77  :  18.15.  Ilan.l  v.  Ballon,  U  N  v' 
841  ;  1841,  I'illi.w  v.  KolirrtH,  18  How.  47J  47b'. 
IWi.l.  Marx  r.  Hantliorn.  148  V.  8  17'j'  181* 
1:1  8..p.  608  ;  1859.  Uelaplainx  v.  Cook,  7  Wui 
44  (ttrll-reanoniHl  opinion  liy  Wliiton,  C.  J.). 

"  1894,  Kubrrtauii  v.  Heoplo,  80  Cola  279 
"  ,''*"■,?■■'?  '"'•'"'•  ""Hug  •  Unk'i  fnilur^ 
witliiu  30  day.  of  ■  depo, '  tivia/aeie  evidenre 
of  kriowlcdKe  of  iiiiiolvrD<  leld  con.tituti..n«l)  1 
1890.  MMKjowiioft  r.  I  ,dr,  163  III.  56.  45 
N.  K.  303.  991  (inaolrrii.  .MhkeiV  aiatutr,  held 
conrtitutioiinl) ;  1896,  8tate  v.  Bfach,  —  Ind. 
—  ,  43  N.  E.  »4»  (autiita  niiikiiiK  failure  of  ■ 
hank  inthiii  80  daya  after  rewiiriuK  ■  dniioait  to 
It  yr.ma /aeie  evidrupe  of  intent  to  defraud 
hilJ  TOnstiiutional) :  1894,  State  v.  Buck,  120 
Mo.  479.  25  8.  W.  673  (inaolvcnt  V«nkera'  .tat- 
utf.  Iield  valid).  Soalao  the  following:  1903 
tniuf  D.  Waldion,  —  Mich.  —  ,  94  NT  W.  693 
(fmiiilnleiit  conveyancea). 

v".,'^^^',""'"*"  "•  ^**^'  "'  In<l-  B«9,  17 
K.  t.  164  (nUtute  declaring  the  fact  of  (piniing 
etc  .  to  a  Icaaor'a  knowledge  to  be  auBlcient  evi. 
Ueiicp  of  renting  for  the  i.iirp<wo  of  gaming,  held 
constitutional) ;  1890,  Voght  ».  State,  124  id. 
S'.S.  24  X.  E.  680  (same  autute  held  roiiHtitii- 
tiiinal.  and  treated  as  merely  di-Hning  a  pn-niimii- 
tioii) ;  1899,  Coin.  V.  Smith,  166  Maaa.  370,  44 

"  1869,  Com.  V.  Williama.  6  Gray  1  (statute 
diviimng  delivery  of  intoxicating  limior  prinut 
f'u-ir  evidence  of  a  aale.  heM  valid  ;  Tliomia  J. 
diHs ) ;  1358,  Pom.  1..  Wallace.  7  id.  2i2  («amc  : 
but  llioma.s,  J.,  not  iHrb.)  j  1859.  Com.  v.  Rone. 
14  1.1.  47  (sniiie) ;  1889,  BoanI  v.  Merchant,  103 
J.  y  14:1.  149.  8  N.  E.  484  (statute  making  the 
ariiikiiig  of  liquor  on  premiacH  vrima  facie  evi- 
ilrii,v  ..j- the  occuiient'a  sale  with  intent  that  the 
U'l'i  r  should  be  there  drunk,  held  valid) ;  1893 
Feople  V.  Cannon,  139  id.  32.  34  N.  E.  759 
("tatute  iiiHkiiig  the  ponaesaion  of  marked  bottlea 
»itlirmt  the  owner's  consent  prima/acie  eviJence 
of  unlawful  purchase,  held  valid). 
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••  1881,  State  r.  Beawick,  13  R.  I.  211  (»ut- 
nte  making  the  "notorioua  rhnra.'ter"  of  prem- 
sea  or  their  fnM,uentera  " prima  f„Hc  evi.lenc 
hat  said  li,,uor,  are  kej.t  on  sucii  preml«,a  for 
the  pur,-«e.„f  „|,.,"  held  invalid.  lu.  d.pnving 
of  lil»rty  without  "the  law  of  the  land."  be- 

J^rJ  "/  i;'"""'' ""''"  "'•'  "'■'■»"*•''  "f  »'■«  pro- 
tettlon  of  the  conimonliiw  niuxim  tlnit  everr 

Sf.T""     '"-"!"""'  li"">«ent  until  he  ia  proved 

clttuse  of  the  atatiite  ..lacing  c:  the  a,tu»ed  the 
burden  of  p„,,.f  of  a  llcen..  h.  vnli.l :  the  opinion 
discloses  confused  notiona  aa  to  the  nature  of 
preanmptiona  and  liunleii  of  prisiflj  1881  Stata 
r.  Higgins,  il,.  aao  (statute  imking  the  wie  "f 
ll.|Uor  in  a  plj«;H  "prim-MU  eviden,  .■  th.,t  th. 
•«Ie  ia  illegal,"  held  valid,  aa  in  effect  merely 
Idacing  on  the  defendant  the  hmlen  of  proving 
a  li(-en«.;  prior  ca>e  ilistinguishe,!) ;  issi,  8ut« 
V  Me.lur.  lb  669  (similar  case  to  the  prodding! 
butap(«ivntly  incon.Utent) ;  1886.  Stite  1..  Wi! 
mn,  16  H.  1. 180.  1  At\.  415  (a  atatuto  mnk. 
iiiR  reputation  nieii.ly  evidence  of  the  character 
of  a  placeiuia  lii,uoi  nuisance,  leaving  the  jury 

co:;':^it!.tiSn;'i):'''~^'«''«""'y-"'<'i'''J 

»  1877,  Holmea  v.  Hunt,  122  Mass.  606,616 
(statute  making  the  ,,.,Mirt  of  an  "auditor,"  or 
-eferee  in  civil  caa.-s.  prim,if„rit  evidence,  held 

vV'oL  rr  '■"■■  '",""•  """1"°"  '••  Somer.:.!.  33 
Vt.  283  statute  making  a  referee's  reiwrt  prima 
fane  evidence  in  common-law  cases,  held  invalid 
hcause  the  jury'a  verdict  "becomes  but  the 
mere  recording  of  a  verdict  nadc  for  them  by 
others  :  airrett.J..di«,.).  For  the  state  of  thi 
doctrine  in  New  HHni|«hire.  whi.h  wus  rested 
largely  onhlston.'al  grounds,  ace  the  following 
cnsea;  18(5,  Copp  r.  Hennikcr,  55  X    H    179- 

l-^ftu  l^^-  ?'';'«"«•  K"'R  '••  Hopkins,  ib. 
334.354  .159:  in  th,.  l,„t  ca.se.  th,.  opinion  of 
Foster,  C.  J.,  ileals  with  the  ,,iie.sti.)ii  of  evidence 
and.  while  npimrently  conecling  the  Icinslativi 
power  to  make  rules  of  pn,«n/rm.,.vi,len.e,  it  re- 
ftanla  this  statute  as  a  virtual  sulwtitution  of  an- 
other tribunal  for  the  jury  ;  Kit  his  argument  ia 
ii'^'V.""""' "'i»»''ing,C.J.,  iaample. 
•894,  Chicago  B.  *  Q.  R.  Co.  ».  Jones,  149 
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It  haa  ucouioiwllj  bMn  tnggMtad  that  Umm  lagitkUv*  rales  of  prMumiv 
tion,  or  »Dy  letfithUv*  rule*  of  evident,  muit  be  tested  by  the  lUndard  of 
rationality,  and  an  invalid  if  they  fall  ihort  of  it«    But  tbii  oannot  be  com. 
cedc«l.     If  the  Legislature  can  make  a  rule  of  evidence  at  all  (antt.  I  7)  it 
cannot  be  controlled  by  a  judicittl  standard  of  rationality,  any  mure  than  itj 
ecotiomic  fallacies  can  be  iuvalidatod  by  the  judicial  conceptions  of  econ..iuic 
trutli.     Apart  from  tlie  Uoastitulion,  the  legislature  is  not  obliged  to  okv 
either  the  axioms  of  rational  evideuCe  or  the  axioms  of  economic  science.    All 
that  the  legislature  does  in  such  an  event  is  either  to  render  admissible  a  fni 
which  was  before  inadmissible,  or  to  place  the  burden  of  producing  evidj-iKc 
on  the  opposite  \Mrty.     When  this  has  been  done,  the  jury  is  free  to  decide 
or.  so  far  as  it  is  not,  this  is  because  the  party  haa  voluntarily  failed  to  adduce 
contrary  evidence.    There  is  here  nothing  conclusive,  nothing  prohibitive. 
So  long  as  the  party  may  exercise  his  freedom  to  introduce  evidence,  and  the 
jurors  may  exercise  their  freedom  to  weigh  it  rationally,  no  amount  of  irra- 
tional  legislation   can  change  the  result.     If  the  Judiciary  hud  long  n-o 
resented  as  unconstitutional  that  ill-advised  species  of  legislative  interfenn^ 
which  forbade  them  to  charge  juries  upon  the  weight  of  evidence,  they  need 
never  have  cared  about  the  f  vidential  effect  of  enactmenU  of  the  preHcut 
sort 


III.  Ml.  37  N.  E.  347  (itatato  inikin«  milnwd 
rommuiioncn'  wbcdulx  of  ratei  itrima  faei* 
•rWeneo  of  th«ir  r«uon»blcnaH.  held  eonititu- 
Mon»l);  1891,  Biirlington  C.  R.  fc  K.  R.  Co.  v. 
D»r.  83  Is.  81J.  48  N.  W.  08  (•UtnUi  making 
railroad  cnminlMionera'  Mhndule  of  rattt  frima 
faeu  Rvidroc*  of  muonablaneu.  hrld  coaitltu- 
tional)  J  sad  (■««•  cit«l  npm,  note  18. 

»  18M.  Monki,  J.,  in  8ut«  ».  B«ach.  — 
Ind.  —  .  48  N.  I.  »4»  ("•  itatute  which  makn 
an  act  frima  faeU  tTidencn  of  a  erim^  which 
bai  no  niation  to  a  erimina)  vX  and  no  tendency 
whatarai  to  nUbliah  a  criminal  act,"  would  b* 
nnconititutional) ;  18M,  Salden.  J.,  in  Wyno- 

■•??'  '•.  .?*°P'«'  "  "•  Y-  »".  ♦««  (»«•«»«• 
making  deUTery  j>r>iM/aei«  (Tidanoa  of  tala  of 


llqnor.  declared  inralid.  on  the  uroand  that  "«11 
thoM  fundamental   nilea  of  eWdence  .  .  .  m 

{)Iaced  bjr  the  Constitution  beyond  the  rfm'h  of 
egiilation  .  .  .  and  are  of  conrae  in  tlipir  lu. 
ture  unchangeable  "  ;  thia  waa  abUer,  tlw  othfr 
luilgea  not  noticing  the  point);  18».1,  !>,, It- 
ham,  J.,  in  People  t.  Cannon,  139  N.  Y.  .12.  34 
N.  E.  7S9("The  limiutiona  am  that  thr  iict 
upon  whlrih  the  preenmption  ia  to  rest  niu«t  havf 
aome  fair  reUtion  to  or  natural  connection  wiib 
the  main  fact.  The  inference  of  the  rxiatrnce 
of  the  main  fact,  because  of  the  existence  of  the 
fact  actually  prored,  muat  be  not  menly  mi 
purely  arbitrary,  or  wholly  nnnaaonable,  unnst- 
nnl,  and  «rtiwidiiMi7'')[ 
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TlTii  II:  ANALYTIC  RULES  (THE  HEARSAY  RULE> 

INTBODUCTORY. 
TBBORY  AXD  HUTORY  OF  THK  HURBAY  BULl 


iiatn.   Natara  of  Aiitljrlle  RqIm. 
IMI.   Ntlura  of  Hranay.  u  w  Extnjudi- 
TratimnnUl  AacrtioD. 
fisax   Theory  of  tbt  Hniw;  RuU. 


18M.  8iHirio«Th«ori*«ofthi>H«iirHTRiit«. 
18d4.    HUtory  of  th«  HMnuiT  RuU. 

13SS.  DTvTxrf'C'i.'"'^*^"'"*''"'"- 

.  mJ.T".  ***^  "u***  ^^'*"  *"'"■  ^'  »''«  Auxiliary  Rules  (ante. 
5  1171)  aiming  at  the  amelioration  of  probative  value,  the  second  type  is 
the  Analytic  Rule.  i.e.  a  rule  which  accomplishes  the  dt-sirwl  aim  by  subject- 
ing the  offered  evidence  to  a  sr-rutiny  or  analysis  calculated  to  discover  and 
expose  m  detail  Us  possible  weaknesses,  and  thus  to  enable  the  tribunal  to 
estimate  it  at  no  more  than  its  actual  value.  Such  a  rule  differs  from  a 
Preferential  rule  {ante.  §§  1171.  1286)  in  that  it  does  not  purport  to  require 
oue  kind  of  testimony  before  another  can  be  resorted  to.  It  differs  from  a 
Prophylactic  rule  (pvt.  §  1813)  in  that  the  latter  aims  to  prevent  or  elimi- 
nate  o  .Jonihand  the  possible  defects  of  the  evidence,  while  thr  present  type 
of  rule  aims  at  exposing  those  which  have  not  otherwise  b«un  thus  forestalled 

fono!!l'°°**'f  ^^"^  ''  '^'*''*"' ''""  ^^  Synthetic  or  QuantiUtive  rules  (po,t. 
§2030)  IS  clear  enough.  Finally,  it  differs  from  the  Simplifioative  rVles 
{poMt,^  18t.3)  in  that  it  does  not  a  priori  strike  out  and  exclude  the  evidence 
as  undesirable,  but  merely  insists  on  accompanying  its  admUsion  by  tests 
calculated  to  expose  possible  defects. 

There  is  but  one  rule  of  the  Analytic  type. -the  Hearsay  rule;  though 
this  rule  involves  two  branches  or  processes,  Cross^xamination  and  Confron- 
T?^c-,  T'Jf/*^'^  °'  »•>«»«  two  branches  can  be  later  examined  {pott. 
8S  1^67-1418).  At  this  point  it  is  desirable  first  to  examine  the  theory  and 
the  history  of  the  Hearsay  rule  in  general 

§  1361.  Watnra  of  BMrsay,  ..  «,  BxtraJndloUl  Testtmonial  Assertion. 
When  a  witness  A  on  the  stand  testifies.  "  B  told  me  that  event  X  occurred  " 
his  tesUmony  may  be  regarded  in  two  ways:  (1)  He  may  be  regarded  i^ 
asserting  the  event  X  upon  his  own  credit,  t.  e.  as  a  fact  to  be  believed  be- 
•  anst.  h..  a„ert8  that  he  knows  it  But  when  it  thus  appears  that  his  asser- 
ts.. IS  not  based  on  personal  observation  of  event  X.  his  testimony  to  that 
event  is  rejected,  because  he  is  not  qualified  by  proper  sources  of  knowledge 
to  speak  to  It  This  involves  a  general  principle  of  Testimonial  Knowledge, 
already  examined  {anU,  §§  657,  665).  and  does  not  involve  the  Hearsay  rule 
proper.  ' 
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(2)  But  suppose,  in  order  to  obviate  that  objection,  that  we  regard  A  a- 
not  ninkiiig  any  assertion  about  event  X  'of  which  he  has  no  personal  knowl- 
edge), but  as  testifying  to  the  utterance  in  his  hearing  of  B's  statement  us 
to  event  X.  To  this,  A  is  clearly  qualified  to  testify,  so  that  no  objection  cnii 
arise  on  that  score.  The  only  question,  then,  can  be  whether  this  assertion 
of  B,  reported  by  A,  is  admissible  as  evidence  of  the  event  X,  asserted  by  I>  to 
have  occurred.  It  is  clear  that  what  we  are  now  attempting  to  do  is  to  provf 
event  X  by  B's  assertion ;  the  utterance  of  B's  assertion  being  itself  provod 
by  A's  testimony  to  it.  In  other  words,  merely  the  making  of  B's  assertion 
is  properly  proved  by  A;  but  the  occurrence  of  event  X  is  also  .sought  to  Iv 
piwved,  by  this  assertion  of  B,  which  was  uttered  out  of  court,  but  is  olend 
testimonially  for  the  sanu*  purpose  as  if  it  were  being  made  presently  by  li 
on  the  stand.  This,  tlie  true  significance  of  hearsay  testimony,  is  brought  out 
in  tiiu  following  passages : 

1743,  Craig  v.  Earl  nf  Angletea,  17  How.  St.  Tr.  1162:  "It  declarations  of  persons 
dead  were  to  be  admitted,  tht'y  would  in  effect  have  the  force  of  original  testimony." 

18-J7,  Mr.  Jeremy  Henlham,  Kationale  of  Judicial  Evidence,  b.  VI,  c.  IV'  :  "  It  is  of  the 
essence  of  hearsay  evidence  to  present  to  the  notice  of  the  judge  two  distinct  persons  in 
the  churaeter  of  witnesses  :  (1)  a  8upposa,d  percipient  and  extrajudicially  narrating;  wit- 
ness, stating  at  some  antecedent  point  of  time,  in  the  hearing  of  any  person  not  on  iliat 
occasion  invested  with  the  authority  of  a  judge,  some  mutter  of  fact  as  having  had  place; 
and  ('J)  a  deirasing,  or  say  judicially  narrating  witness,  who  bears  testimony  not  to  the 
truth  of  that  matter  of  fitct,  but  to  its  having  actually  been  a-sserted  on  the  extrajudicial 
occasion  in  question  by  the  extraju<licially  stating  or  narrating  witness." 

18(11),  Chief  Justice  Applelon,  Evidence,  174 :  "  In  all  cases  of  hearsay  the  effective 
witness  is  the  individual,  wh  "ther  party  or  not,  whose  supposed  statements  the  narrating 
witness  relates.  The  in<iividual  testifying  is  merely  the  conduit  or  pipe  through  nvIkisc 
agency  the  imprassions  of  some  one  else  are  conveyed  to  the  Court.  The  real  proof  is 
the  hearsay  statement." ' 

It  is  these  extrajudicial  testimonial  assertions  which  the  Hearsay  rule  jiro- 
bibits.  The  Hearsay  rule  points  out  that  B's  assertion,  offered  testimonially, 
is  not  made  on  the  stand  and  presently,  but  out  of  court  anteriorly,  and 
challenges  it  upon  that  ground.  The  Hearsay  rule  tells  us  that  B's  assertion 
(even  assuming  B  to  have  been  qualified,  by  knowledge  and  otherwise,  :is 
witness)  cannot  be  accepted  because  it  has  not  been  made  at  a  time  and  place 
where  it  could  be  subjected  to  certain  essential  tests  or  investigations  calon- 
lated  to  demonstrate  its  real  value  by  exposing  sucli  latent  sources  of  error. 
The  Hearsay  rule  predicates  a  contrast  between  assertions  imtested  and  as.ser- 
tions  tested ;  it  insists  upon  having  the  latter. 

Wiiat  is  the  nature  of  the  test  thus  required  by  the  Hearsay  rule  ? 

§  1362.  Tbeory  of  the  Hearsay  Rule.  The  fundamental  test,  shown  liy 
experience  to  be  invaluable,  is  the  test  of  Cross-examination.  The  riilc,  to 
be  sure,  calls  for  two  elements,  Cross-Examiiiation  proper,  and  Confrontation ; 
but  tlie  former  is  tlie  essential  and  indispensi^ble  feature,  the  latter  is  only 

'  So  also  Sir  .1.  F.  Stephen,  in  his  Rf|H)rt  Ali  and  Woodrolle's  edition  of  the  Act,  1893, 
on  the  Indian  Evidence  Act  (i)uoted  in  Sved      Appendix). 
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Of  its  workings  and  its  value   ino«.  i!  f„  .  J  <  '^'^«''   '  ^m^'ntion. 

1394).    It  is  Uere  suffi^r    ^ri^t^  Hea.;;"'  "'"'  ^ '  ^  §f  ''''- 

wpo  insisted  that  hearsay  was  not  evidence  ?^.»  m      ,  °  ''y '^.'^f*'"'^""' «  counsel. 

persons  are  dead,  the  law  hath  not  pZider^;  ih'J^\-  '*^^°' '"  '^""^'  "'"'  "here 

mere  declaration  in  the  place  of  an  o.Th  thl   .     '^"°?"-^'  T  ""'  ''  •"''^'"'"«  » 

present  sffair  would  int^duce  a  dan«r^u.  n  Jl^f  n/  •  '"'"""'"8  hearsay  evi.lence  in  the 
have  the  benefit  of  eross-exarainiS  ^sZ^^ir^  ".'•'"/''^"f  ""'  °'^''  "^^  <=«""'»  "»' 
t,.d  frcn  the  necessity  of  the  "C  tl^t  ,n      '•,    "  ""!'  '"""^"^  ''''^'""'  '»  "dmit- 

becau.e  a  bill  in  equil,  may  be  filfd  Li  J  ^V  f"!!.  T'- '''""  '^  "°'  "">  *""«  ■'^«'>'ity. 
then  the  evide„ce^nayKssilSi^e^  '^M  '  t'""'"'^  °^  »''''^"'  «if««»e».  and 
of  hers  can  be  evidence'  b^cr^^e  dZdant  1  af  n"  '""l  '"•  "«  '^'"*'  "^  ''«'='»"'«°" 
.  .  .  The  Court  would  not  admit  the  hearsavoM  "  V'^'',"'?"^ '*"="""-«^»'""'« ''"■ 
l)e  made  use  of  as  evidence,  on  the  ;riI.;:rie/so>''thatr^'  '^'T'""  *°  '''''•""«"'  "• 

what  one  man  says  does,  or  «Tite.s,  beWnJ  thl  bLk  if  ^?.  '°  "'"**"'  '^"^P""'")  "'"t 
criminal  court  to  affect  anybodv  but  hiltlf  /  """'''.^  •*"■""  '"^  ■•«*i^«'l  ">  »■'/ 

trial  in  a  British  court  of  j2£  h«  a  c^a  riehi  to  hl?;."'''^'"""  7''°  •'""''''  "P""  ^^ 
of  .he  Court,  to  be  submitted  to  h"croi^xSn.1ion  thalV  "''.•''■°''«'''  "'  "•"  *""'» 
of  i,,terro,.tin,  him  respecting  all  theTXT^of  the  tt  •'  '"'  """'"  *"  "P'"'*""''^ 

healy  eSen^;;;:  •:  ^"sJ^Il  e'^r'  T  '^^  "^  ''  ^^P"  ^^  ««=  "  I"  England. 
«ho  therefore  c^ro^bl  c^oL^^amSTalnr,"  T-  '"  "°*  ^"^""^  "'  <»-'  ""'^ 

testify  what  he  told  the  defendant,  inS  of  r^n"  J^'to  J  uJ2'.  "°'  .P'"^"'"'  «•  '^ 
he  said  ?  .  .  .  Hean.ay  testimony  is  from  the  ^J!.  f  "bystander  who  heard  what 
doubt,  and  difficulties,  and  it  ca.n.ot  cTeZ  them  un  •  a"*  ''  "k'""''''  *'"■  ""  '"«='' 
not  obliRed  to  enter  into  any  par  lula^  ,„  ^'  P^"""  *''°  '*'»'««  »  »'««ay  i« 

to  reconcile  any  contrad':rnr.L*Xr::;ruKTim;v'^ 

entrenches  himself  in  the  simple  assertion  thLhr.^i  °^^  ""^  a"'b>g"ities;  he 

tirely  on  his  dead  or  absentZ  ho^  °  Vh  p  aL^ii  bv  me""'  'ZT-  '"^  '''"'''"  ''"- 
dence would  betaken  bv8urt,ri«.  »n,l U  ^V"  P'«"'"«  by  means  of  this  species  of  evi- 
of  -s.  as  to  all  those  maLrXTnulwnt'^  ^"""  *"'  ''"''''  °*  »  eross-exan.ination 
light  on  his  inforn.atTon  "      ^  ^  ''"'*  '^''  ""S*^'*''  "  »«'«««»'y  to  throw  full 

to  ISeSn"  of  .l"oh?ru:i' s^£t  it  ulS  'r •  *  fn''  =  "  ^•"' «--'  "''i-'- 
detendant  had  no  opportunij;  ol  crS;L.:trjrnl„"  "  "™  "'  ""^^  ^^'^""''^  --^  *"""  'ho 

proc;::i\?:;:::il\t  pi^uitfrS'tl'l^'rr  f i=  7'-^-"' ""-  '"-•«  - 

■  cted  to  the  tests  whiohZ^wS^i"' **':"'*•  °^  '"*  declarations,  they  being  sub- 
olcross.,x«mination.  .  .  .  Of  co^^tTs Mear  thir  "^  "/  U.e  .ccused  and  the  right 
.tate.nent  be..  .  ^^^,  ^^^^Ipll^^ ^^^^ 
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neai  wM  living ;  and,  Meondly,  the  defendant  had  no  opportunity  of  cross-ezamininj; 
liim  ;  and,  however  the  authorities  may  differ  as  to  the  first,  they  all  aftree  as  to  tlie 
■econd  point,  that  being  an  indispensable  prerequisite  to  the  introduction  of  testimony." 
1827,  Mr.  Jertmji  Bentham,  Rationale  of  Judicial  Evidence,  b.  VI,  c.  I,  §  2  :  *'  In  even- 
instance  that  inferiority  in  respect  of  probative  force,  in  consideration  of  which  the  term 
Makeshift  [t.e.  Hearsay]  was  found  applicable  with  equal  propriety  to  them  all,  will  Iw 
seen  to  have  for  its  cause  the  absence  of  one  of  the  principal  securities  for  correctness  and 
completeness,  viz.  interrogation  ex  ailveno  at  the  hands  of  a  party  whose  interest,  in  thp 
event  of  its  being  incorrect  or  incomplete,  may  in  proportion  to  that  incorrectness  o.- 
inoompleteness  be  made  to  suffer  by  it." 


In  the  foregoing  passages,  Cross-examination  alone  is  mentioned  as  the 
test  required  by  and  involved  in  the  Hearsay  rule.  In  most  instances,  how- 
ever, we  find  the  Oath  coupled  with  Cross-examination  in  the  definition  of 
the  rule.  Tliat  this  coupling  is  merely  accidental  may  easily  be  shown ;  Imt 
the  following  passages,  naming  oath  and  cross-examination,  serve  at  least  ti> 
exhibit  the  general  notion  that  has  commonly  been  conceded  to  characterize^ 
the  Hearsay  rule . 

1718,  Serjeant  Hawlciru,  Pleas  of  the  Crown,  b.  II,  o.  46,  §  44 :  "  How  far  hearsay  sliall 
be  admitted.  It  seems  agreed  that  what  a  stranger  has  been  heard  to  say  is  in  strictness 
no  manner  of  evidence  either  for  or  against  a  prisoner,  not  only  because  it  is  not  ui>oii 
oath,  but  also  because  the  other  side  hath  no  opportunity  of  a  cross-examination." 

1773,  Mr.  Peckham,  objecting,  in  Fabrigas  v.  Moilyn,  20  How.  St.  Tr.  135,  to  testimony 
about  a  statement  of  a  native  magistrate  (or  mustastaph)  in  Minorca :  "  Hearsay  is  no  evi- 
dence. .  .  .  Now  can  what  he  has  said  in  Minorca  to  this  witness  be  ."ulmitted  as  evidence 
here  ?  The  mustastaph  is  living,  why  don't  they  produce  him  ?  If  they  had  bronght  him 
here,  we  could  have  his  evidence  on  oath  and  could  cross-examine  him  to  the  facts.'' 

1837,  Wright  v.  Tolham,  7  Ad.  &  E.  313,  5  CI.  &  F.  680 ;  letters  were  offered  from 
absent  persons,  treating  the  testator  as  a  competent  person  ;  Mr.  Creiuwell,  objecting' : 
"  All  the  letters  were  inadmissible,  because  they  presented  statements  which  could  not 
be  verified  by  oath,  and  subjected  to  the  test  of  cross-examination.  ...  In  a  partioulur 
case  the  assertion,  without  oath,  of  a  respectable  man  might  influence  a  reasonable  mind ; 
but  the  rule  established  for  the  safe  administration  of  justice  in  general  is  that  evidence 
unconfirmed  by  oath  and  not  subject  to  cross-examination  shall  not  be  received  " ;  .Mr. 
Starkie,  on  the  same  side  :  "  The  witness  from  whom  it  comes  ought  to  be  cross-examined 
as  to  the  means  he  had  of  forming  a  judgment  and  the  diligence  and  good  faith  with 
which  they  were  applied.  Hera  that  test  is  wanting.  ...  It  may  well  be  suggested 
-[that  the  writers  had  other  motives].  Suggestions  of  that  kind  are  to  be  excluded  only 
by  submittin-;  to  those  tests  of  knowledge  and  sincerity  which  the  law  requires.  .  .  .  The 
admission  of  evidence  not  on  oath  will  be  found  in  all  cases  to  depend  upon  its  Wwg 
subject  to  tests  which  guarantee  knowledge  and  sincerity  " ;  the  letters  were  exclndtd  as 
hearsay,  on  the  following  grounds :  Collman,  J. :  "  The  administering  of  an  oath  ftimishes 
some  guarantee  for  the  sincerity  of  the  opinion,  and  the  power  of  cross-examination  gi^es 
an  opportunity  of  testing  the  foundation  and  the  value  of  it"  ;  Bonanquel,  ,1. :  "  If  the 
writers  of  these  letters  were  produced  as  witnesses  and  examined  upon  oath,  their  opinion 
would  be  receivable  in  evidence,  because  the  grounds  of  their  knowledge  and  the  cndi- 
bility  of  their  testimony  might  be  ascertained  by  cross-examination  " ;  Williamn,  J. :  "  It 
is  opinion  presented  in  such  a  shape  as  makes  it  inadmissible  for  want  of  the  sanction  of  an 
oath,  under  which  evidence  of  opinion  is  always  given  ;  which  sanction  is  requin-d  for 
this  weighty  reason,  —  that  opinion,  however  imposing  from  the  real  or  supposed  re-^pect- 
ability  of  the  person  expressing  it,  may,  after  diligent  and  patient  inquiry  and  examina- 
tion before  those  to  whose  judgment  all  evidence  is  addressed,  be  deemed  by  them  to  rest 
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ination.  .      .  If.thS.SetS'^  o'^,^^^^^  to  cro^^exa.: 

opiDioa  b  not  upon  oath.  nTisKL^tr/^^^^^^       ^         adn,i8«ibility  i.  that  thi, 
iDatiou  the  foundation  o^  whiih  it  re^tli  '  "P*^"*  P^^'^'  ^  '«'"  ''y  cro«^,8„.. 

not  eianuned  upon  oath  or  8ubi«t  to  tl    1  ."  *•""  ""^^  """^  """>«  by  partie. 

^"iSrr/^^"'-'"'-'-"'"^'^^^^^^^^^  and  wouid  not  .  .  Te  ex- 

in  theI;w:/ivSi;'h2ZZ;,S^^^^  ^i»;  «*«•  "/*  »  »  «e„era,  pHnoip,, 
Bible,  becau*.  such  person  wa.  nof  und"  o«h  and  thl  P"'  f  *^  '^^  ^""  '*  »°*  "dmi,- 
to  crosMxamine. "  *"'  *"''  ""  "PP"'"*  P»rty  had  no  opportunity 

1843,  Shaw,  C.  J.,  in  Warren  v.  Nichols  6  Metr,  9«1  .  uti, 
per^n  cannot  be  heard  to  testify  as  to  what  »,,nM  ?'  '^"^'*'  ™'«  "  *»■»»  ""e 

fact  within  hi.  knowledge  a.fd  hea^i.^  J^l  «  !''"  ^"=7"  ''•■'!  '''"'"'■•'"» '"  ^^'ation  to  a 
ch.des  hea«ay.  The  reLousV^rrfouTa  '"  h':;!  two^  Zt't'"''  'f  "'"*=••  «" 
of  fact  does  not  come  to  the  jury  sanctioned  bvthLJtlr.u  '  ^'"""^  "'*  "^"ment 
it  is  suppowd  to  rest,  and,  icondh .  S^use  a.e  partv  n^  r''-  °"  "''"'*'  '^"°«'''<^ff« 
to  bear  has  no  opportunity  to  cross^xam  L  hi™^  '^"  "^  '"'^"^''  ''  '«  b'""*'" 
veracity  the  truth  of  the  fJtd^p^rds^.'""  °"  ''''°'"'  '"^P"^''  knowledge  and 

1868,  Breeie,  C.  J.,  in  Man^^U  ,.  R,  Co  ,  48  111  47ft  ...  in,.  ,      ,    . 

say  evidence  ...  is  not  adm«sihle  f„r  ♦!,„  /        1  ,        «'"^''*'  ■■"'«  "  *»*  hear- 

to  the  ordinary  tests  m.uirTbvu'f!^?*''^" '^'''  'f '  ''ta'*''n''nts  are  not  subjected 
statemenu  not  being  e^?toUlxaU^2?-"^»H*'"^  truth. -the  author  li  the 
and  not  speaking  ufder^penal^ro^a  'oat  "  11^0^°.'  "TT ''  ^"^'"=*' 
h.a  character  and  motives,  and  his  deportment  no"  uVctroSr^^^^     *°  "'"^"^"'^ 

1872,  ATm^an,  C.  J.,  in  State  v.  J/erf/.Vott.  0  Kan  sii  987    » -^  ,      . 

say  have  been  adopted  to  guard  a«rainst  Tp  ™,n?;    .J  ^''*'*  '■"'^''  [»«  to  hear- 

li.l.le  to  arise  from  the  ad^J^sston^SencLTdJ^.'*"^'  '"  •"""""•  "'"  '^at  is  so 
of  an  oath  and  not  offering  to  he  rartvlo^^ffl^  rKT  "°*  °"^'  ""''"'  "■«  """^tio" 
examination,  or  to  call  attention  to  ImL^f   ?^f  ^^•."'""  ""  °PP«rtunity  of  cross- 

Pletely  overturn  the  inferce^TrL^rSett^tlfmr'  ™^^^^^^^^^^^ 

greater  «K=„rity  ZZZZ^i:^"'^^^;,:^^^  "'*'•'""  ^'^  '"''°  P'-<«'  ^^ 


'  Ac6ml 


miw  1  i^ZT^  I  ^'**-  270;  1878.  Hnn 
?iv>'  i'  i  ^""i^'  f-  '^t***'  62  Ala.  19S  ;  Ark  : 
irtsi"''"^'  ^-  •'■•  '"  Comeliu.  v.  State/  2 

*"•  '"'  ^^nn-  »3,  186  ;  //i. .-  1886,  Skinner, 
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rJ,  .Tuna' v"   ^'^r'-.Com.,   9    Bush' IS  ; 
IS  l.a.  An.  48;  Mr.:  1868.  Rice   .1     in  K.^u 
^  Thing  46  M.  392,  ifrf.fT8'«i-ii"o'i;t 
O.  J.,  inGrMn  r.  Caulk.  16  Md.  672;  1874 
Alvey,  J.,  m  Maitland  „.  Bank,   40  id.  bSB; 
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In  the  preceding  passages,  the  testing  required  bj  the  Hearsay  rule  is  spvtketi 
of  as  cross-examination  under  oath.  But  it  is  clear  beyond  doubt  that  the 
oath,  as  thus  referred  to,  is  merely  an  incidental  feature  customarily  accom- 
panying cross-examination,  and  that  cross-examination  is  tlie  essential  and 
real  test  required  by  the  rule.  That  this  is  so  is  seen  by  the  perfectly  well- 
established  rule  that  a  statement  made  under  oath  (for  example,  in  the  shape 
of  a  depusition  or  an  affidavit  or  testimony  before  a  magistrate)  is  nevertheless 
inadmissible  if  it  has  not  been  subjected  to  cross-examination  (/>o«<,  §§  1373- 
1377,  1708).  In  other  words,  a  statement  made  under  oath  is,  merely  a.^ 
such,  equally  obnoxious  to  the  Hearsay  rule.*  Owing  to  the  practice  of 
equiring  an  oath  (or  its  modern  substitute,  an  affirmation)  before  proceed- 
ing to  examination  and  cross-examination,  the  case  does  not  happen  to  arise 
of  testimony  which  lias  been  tested  by  cross-examination  and  yet  lacks  tlie 
oath,  so  that  the  tenor  of  the  rule  as  above  stated  cannot  be  demonstrated  by 
that  situation.  But  is  sufficiently  and  clearly  demonstrated  (as  above  noted) 
by  the  fact  that,  e<'cu  though  an  oath  has  been  taken,  the  statements  arc 
still  excluded  if  not  subjected  to  cross-examination ;  as  well  as  by  the  furthor 
fact  tb'-.t,  whenever  an  exception  to  the  Hearsay  rule  (post,  §  1422)  is  found 
established,  t.  e.  whenever  statements  not  subjected  to  cross-examination  are 
exceptionally  received,  it  is  not  required  that  they  shall  have  been  made 
under  oath.  It  is  thus  apparent  that  the  essence  of  the  Hearsay  rule  is  a 
requirement  that  testimonial  assertions  shall  be  subjected  to  the  test  of 
cross-examination,  and  that  the  judicial  expressions  (above  quoted)  coupling 
oath  and  cross-examination,  had  in  mind  the  oath  as  merely  the  ordiimry 
accompaaiment  of  testimony  giveu  on  the  stand,  subject  to  the  essential  test 
of  cross-examination. 


Mass. :  18S1,  Fletcher,  J.,  in  Lnnd  r.  "Nngs- 
borough,  0  Cash.  10;  1852,  Shaw,  C.  J.,  in 
Com.  V.  Starkweather,  10  id.  60  ;  1856,  Thomas, 
.1.,  in  Bartlett  v.  Emerson,  7  Gray  176;  Mian.: 
1852,  Verger,  J.,  in  LAmpley  v.  Scott,  24  Miss. 
639  ;  JVeir. ;  1886,  Reese,  J.,  in  Ponca  v.  Craw- 
ford, 18  Xebr.  857,  26  N.  W.  365;  N.  B.: 
1817,  Parker,  C.  J.,  in  Patten  v.  Ferguson,  18 
N.  H.  629  ;  iV.  /. ;  1826,  Ewing,  C.  J.,  in 
Westfield  V.  Warren,  8  N.  J.  L  250;  1889, 
Beasley,  C.  J.,  in  Estell  v.  State,  61  id.  184,  17 
Atl.  118;  .V.  Y.:  1818,  Thompson,  0.  J.,  in 
Wilson  V.  Boerem,  15  John.  286 ;  1884,  Earl, 
J.,  in  Waldele  v.  R.  Co.,  95  N.  Y.  274  ;  N.  C.  : 
1833,  Daniel,  J.,  in  State  o.  May,  4  Der.  334  ; 
1842,  Oaston,  J.,  in  State  v.  Patterson,  2  Ired. 
353;  1855,  Pearson,  J.,  in  State  v.  Shelton,  2 
Jones  L.  364  ;  1872,  Rodman,  J.,  in  Sute  v. 
Williams,  67  X.  C.  14  :  1887,  Davis,  J.,  in  SUte 
V.  Hargrare,  97  id.  458,  1  S.  E.  774 ;  1894, 
Burwell,  J.,  in  Propst.  v.  Mathis,  116  id.  526, 
20  S.  E.  710 ;  Oh. :  1856,  Hartley,  C.  J.,  in 
Simmons  v.  9tat>,  5  Oh.  St.  843 ;  Pa.  ;  181S, 
Tilghman,  C.  J.,  in  Longenecker  v.  Hyde,  6 
Binn.  1 ;  1816,  Id.,  in  Com.  r.  Stewart,  IS.* 
R.  344 ;  1823,  Id.,  in  Buchanan  v.  Moore,  10 
id.  276  ;  1827,  Oifaiion,  C.  J.,  in  Moritz  v. 
Broogh,  16  id.  409 ;  1886,  Oreen,  J.,  in  Bail- 


ing ».  Com.,  110  Pa.  105,  1  Atl.  814;  .S.  C: 
1819,  Cheves,  J.,  in  Drayton  v.  Wells,  1  Nott 
A  McC.  248;  1844,  Richardson,  J.,  in  Stat.>  r. 
Campbell,  1  Rich.  L.  126 ;  1846,  Id.,  in  W  ilkrr 
V.  Meetze,  2  id.  571  ;  1861,  Evans,  J.,  in  linljiii- 
aon  r.  Blakely,  4  id.  688 ;  1880,  McGownn,  J., 
in  Sute  *.  Belcher,  13  S.  C.  459,  462;  Tf.ia.: 
1848,  Green,  J.,  in  Phillips  i>.  State,  9  Hiiiii{i|i. 
249  ;  Tex. :  1895,  Brown,  J.,  in  Byers  v.  .Siaie, 
87  Tex.  603,  28  8.  W.  1056,  29  S.  W.  rm  ; 
O.  S.:  1823,  Story,  J.,  in  Nioholls  r.  Web!.,  3 
Wheat.  326,  333  ;  1869,  Miller,  J.,  in  Ailtn  t'. 
Killinger,  8  Wall.  487  ;  1870,  Peck,  J.,  in  Med. 
way  t>.  U.  S.,  6  Ct.  of  CI.  434  ;  1873,  Field,  J., 
in  Chaffee  r.  U.  S.,  18  Wall.  541  ;  Fl. :  1881, 
Veazey,  J.,  in  State  v.  Wood,  83  Vt.  664  ;  Vn.  : 
1853,  Allen,  J.,  in  Brogy's  ('ase,  10  Gratt.  7:'9  ; 
Treaiua:  1801,  Peake,  Evidence,  10:  1802, 
McNally,  Evidence,  360  ;  1806,  Evans,  Notes  on 
Pothier,  11,  250  ;  1810,  Swift,  Evidence,  121 ; 
1843,  Greonleaf,  Evidence,  1 124. 

*  1899,  Vann,  J.,  in  Lent  v.  Shear,  180 
N.  Y.  462,  55  N.  E.  2  ("Detlaratioiis  m*ie 
under  oath  do  not  differ  in  principle  from  de- 
clarations made  without  that  sanction,  and  lioth 
come  within  the  role  which  excludes  all  hearsay 
evidence  "). 
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(1)  "5»'»«»»i<l.torei.n,ple,ih,tl,..mj..,erlim!u,t„b,«ol,J.d 

.™w  .,,d  ,0,^ .,  „.  „y„.i„„,  ^  i,:r„Z*S^';i;;r'»"«''  ■»"— "« 

looii,  Breete,  C.  J,  in  Alanhallv.  J{.  Co    48  III   47(1 /.ft. 
•■And  .he  .„i.on«t,„etion  to  which  suS^dee?.  SSe~rf  tt  T'  ""^"^^■ 
.na.te.,t.oa  of  the  hearers,  or  iron.  cri.i..i  motive.,  are  Su"  "iZll^^Z:^ 

To  th.8  supposed  reason  there  are  two  conclusive  answers :  (a)  Tliis  theory 
won  d  exclude  only  oral  assertions;  yet  the  Hearsay  rule  excluL  S 
equal  stnctness  the  best-authenticated  written  assertions  of  alTsttt  -let 
ters,  sealed   documents,  affidavits,  and   the   like  -and    of Th!  n 

;sr  X'or''fr;  -- '--  «^-  -^^Silvt  t^r 

assertions     (6)  Other  oral  statements,  not  offered  as  exceptions  to  the  Hear 
ay  rule,  but  as  admissions  (ante.  §  1048),  or  as  impeaching  ev  den  e  oZ 

h   .  «ri  °'  T  "?"'"  ""f  "^""^  <''''*'■  §  ^"^S)-  ^'«  °-«r  e'xcludeS  beclu  e 
hej  are  oral,  and  never  admitted  because  they  are  written ;  and  yet  they  Ire 
qually  obnoxious  to  this  supposed  policy  of  excluding  that  which      lib  e 
to  incorrect  and  garbled  transmission. 

(2)  It  has  been  said,  by  eminent  names,  that  hearsay  evidence  possesses 
soma  tiitrinsic  weakness :  '"eui,B  possesses 

1813,  M„rthall,  C.  J.,  ni  Allma  Queen  v.  Hepburn,  7  Cranoh  295-  "  Th.t  n.- 
of  testimony  suppose,  some  better  testi.nony  which  mi^ht  hp  .!w  '  ^      1      '  "P""" 

ewmnatioD,  Its  fault  isl  /hit  it  i,  n.     y    , '  ,   t^   ''?  ''"''''"S  oath  and  cross- 

e  rustworthmess  that  the  test  of  cross^xamination  might  supply     The 

rther  suggesfon  of  a  peculiar  liability  to  fraudulent  manufacture  sems  to 
niea„  that  oral  utterances  of  the  sort  can  by  false  witnesses  be  plTced Tthe 
mouth  of  absent  persons;  and  no  doubt  this  is  so.     Bnt  in  the  fiLt  place 

IS  IS  not  true  of  written  statements  offered  and  authenti;a;id  t  court' aTd 
Ft  the  Hearsay  rule  equally  excludes  these;  and,  in  the  second  place  it  iB 

t  s  true  of  he  other  oral  and  receivable  utterances  above  named,  ank  yet 
thes..  are  equally  admissible  with  written  statements.  There  seems  to  be  no 
soundness  in  either  of  the  above  suggestions. 
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(3)  The  Heanaj  rule  hog  sometimes  been  stated  in  part  b^  describiii;,' 
the  distinct  principle  above  named  {ante,  §  1361,  par.  1)  requiring  penowtl 
knowledge  as  ouo  of  a  witness'  qualifications : 

1842,  Profeuor  Simon  Grtenleqf,  Evidence,  |  08 :  ••  It  ii  requisite  that  whatever  fact? 
the  witnen  may  speak  to,  be  shouU  be  coiifloed  to  tlioie  lying  in  hi*  own  knowledj^e, 
whether  they  be  thinga  said  or  done,  and  should  not  testify  from  information  given  by 
others,  however  worthy  of  credit  they  may  be." 

But  here  we  are  not  regarding  the  reported  statement  of  the  absent  person 
as  a  testimonial  assertion  ;  we  are  thinking  of  the  witness  on  the  stand  as 
speaking  directly  to  the  ultimate  fact,  aud  we  are  denying  the  sufficiem  v 
of  his  knowledge  of  this  fact.  This  is  not  a  question  of  the  Hearsay  rule, 
but  of  the  witness'  lostimonial  Qualifications  (ante,  §§  657, 1361).' 

(4)  M'e  sometimes  think  of  "hearsay"  as  a  merely  anonymous  utterance  or 
rumor;  but  such  anonymity  is  not  the  source  of  the  Hearsay  rule's  exclu- 
sion. An  anonymous  assertion  would  in  any  event  be  excluded,  because 
the  author  is  not  shown  to  be  qualified  by  knowledge  and  otherwise.  The 
Hearsay  rule  assumes  that  the  declarant  is  qualified  as  a  witness  {])n4, 
§  1424) ;  but  it  still  excludes  the  untested  assertion,  even  though  made  hy 
a  qualified  person. 

§  1364.  History  of  the  Role.  Under  the  name  of  the  Hearsay  rule,  tli  ti, 
will  here  be  understood  that  rule  which  prohibits  the  use  of  a  person's  ass.  r- 
tion,  as  equivalent  to  testimony  to  the  fact  asserted,  unless  the  assertur  is 
brought  to  testify  in  court  on  the  stand,  where  he  may  be  probed  and  cniss- 
examined  as  to  the  grounds  of  his  assertion  and  of  his  qualifications  to  make 
it.  Tlie  history  of  the  Hearsay  rule,  as  a  distinct  and  living  idea,  bej,'iM3 
only  in  the  15008,  and  it  does  not  gain  a  complete  development  and  tinul 
precision  until  the  early  1700s.  Before  tracing  its  history,  however,  from 
the  time  of  what  may  be  considered  its  legal  birth,  it  will  be  necessary  to 
examine  a  few  salient  features  of  the  preceding  century,  in  order  to  under- 
stand the  conditions  amid  which  it  tiook  its  origin. 

One  distinction,  though,  nu.t  be  noticed  even  before  this  preliminary 
survey,  —  the  distinction  between  requiring  an  extrajudicial  speaker  to  be 
called  to  the  stand  to  testify,  and  requiring  one  who  t»  already  on  the  stnnd 
to  speak  from  personal  knowledge  (ante,  §  1361,  par.  1).  The  latter  re(|iiire- 
ment  had  long  ago  been  known  in  the  early  modes  of  trial  preceding  the  jury. 
In  the  days  when  proof  by  compurgation  of  oath-helpers  lived  as  a  separnte 
mode  alongside  of  proof  by  deed-witnesses  and  other  transaction-witnesses, 
"  the  witness  was  markedly  discriminated  from  the  oath-helper ;  the  mark  of 
the  witness  is  knowledge,  acquaintance  with  the  fact  in  issue,  and  Tioroover, 
knowledge  resting  on  his  own  observation." '  Such  a  witness'  distinctive  func- 
tion was  to  speak  de  visa  suo  et  auditu?    The  principle  was  not  fully  carried 


^  Jiiilicial  opinions  illustrating  this  use  of 
the  tenn  will  be  found  ante,  {  667. 

^  1892,  Uruuner,  Deutsche  Rechtsgescbichte, 


II,   S97 !  1902,  Schroder,   Lehrbuch  der  deut- 
schen  Rechtsgescliichte,  4th  ed.  772. 

*  1898,  Thayer,  Preliminary  Treatise  on  Eri- 
dence,  18,  499. 
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modern  sen.)  becaJe  oLe  l^^         If  St'    ?' ^irro  "d"". "  ^''^ 

hath  fallen  under  h.a  senses.- •  and  this  became  in  the  moUer^ La  fJIdf 
mental  pnnc.p le.'    But  at  the  time  now  to  be  conside^dwhni^r? trial" 
was  coming  m  (sny  the  1300s),  that  principle  belonged  ^wn  t  was  pS 
calb;  another  mode  of  trial,  and  did  not  affect  the"  developmenr    ^ 

a  s^rp^ro^it—^ii^r^  is'"=:d":t  "^^- ''-'  -''- 

about  .  fact,  that  ^rson  i.  ^  S^^^^,  ^  i^::^:^Z 
t.  know,  hM  .„.«d  the  clroumttaca.  o(  Ih,  „bbe,j ,  here  bI  ".£  " 
.in,H.  bu.f„„Je„,el,  »S -!°he  H«™t  ,i'„'°      '  '""°^  °'  ""' 

cf^^-iTjhLtiTrerj^^^^^^^^^^ 

order  to  utilize  his  knowledce  for  the  inrv     n.    *i  T      ",^'''*«»  "> 

^nditionsandinfluencesofjfr,^-^^^^^^^^ 

Lt^::irt :'''""'"'"""'''"'  'y-'^^^'^^i  informed  persons  n'o'tlled 

ini^ret^^ief.^^^^^^^^  "We  .ay  not 

soual  perception.  The  jurof  tie  ^^ZZ  t^SuJZ^T.  "^'""  ""^^  ""  ^'■ 
on  the  communications  of  tru,tworth^"ei  JZ^I^T  ^  entitled  to  g>ve  a  verdict  bawd 
jurors' knowledge.  Mhat  they  2SLnfowlS„^^""/i  ""'"'*  '*•  ^"'''•'^'  '°'  "" 
the  matter  or  through  the  wonU  of  theb-  faZ«  !nf  »h  t  u*"  ''''  "'"^ '""'""«  °' 
tlu.y  a«  bound  to  trust  as  ^orlt'TM^  e^^ur^!u  '^"Ir'"''  °^P*'^°"'  '••'°"' 
iuR  conviction  of  the  communitv  upon  the  matte^^'  !■ '"  "'t""  '•'''""*  ^^^  P"-""'- 

ample  opportunity  i.  furnished  by  Z%tl "anJby  ?he ^ri  °1"  f  f "  7'"'«""»8  """^ 
the  view  and  the  .wearing  in  court.  If  theTr  yerdil^Z  .^1"""  "*P""«  '*'"**» 
the  community,  they  had^othing  to  felr  Jm  afaS  "  'II' "P'r-.t'^-ghout 
K..gUsh  Uw  who  give,  a  verdict  !.  ..>..  (^  Z^tll  •^:^^Z^^ 


onlf.  8  1292.  A  go  4  additional  illustmtion 
ooiurs  in  Seld.  Soc.,  Select  Civ.  PI..  I,  No  7a  • 
.n.!  as  late  as  154S,  in  Rolfe  r.  Hampden,  Dve; 

u^i  '^i,'"""™'  ?^  '."I'l  ''^  ***»  "'  "•«  =»«•  of  two 
!,,    "'.'."^Z?  *''°  "deposed  upon  the  report  oi" 
othe™.      Th..  was  proCbly  licause  such  wit 
ZZ  T  ""K-"*"?  t"«>«ction.witne.,es.  not 
docament-witDMes,  and  in  their  Utter  char;cter 

1681 


the  earlier  trait  survived,  as  the  hiatorv     .  the 
l'"™';;"'l''nce  rule  indicates  IpaH,  8  2428) 

*  Thayer,    ubi  ,upra,    17,     500 ;    Bruiiner 
"."fiT^^"  SchwWrichie,  ,|„oie.i  ~' 

.  o  '^l"'  Vaughan,  C.  J.,  in  Bushel's  Trial 
8  How.  S  .  Tr.  999,  1003  ;  1696.  Holt,  C.  J^ 
Charnock's  Trial,  12  id.  1454,  •>«•«'•.•» 

•  Cases  cited  ante,  {  867. 


.  H    ■■!■ 

/r   ■',    -- 
-  -  /  .:l  .         a 
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'  knowledga-witnaM '  •imply,  whether  hit  knowledge  reiU  on  hii  own  peroepUona  or  on 
another*!  oommuiiioation.  .  .  .  The  Engliah  knowleUge-witneu  [Juror]  it  not  an  eye- 
witneie,  not  a  tenit  d*  leitntia  in  the  leiite  of  the  later  Noriuan  law."* 

1895,  Sir  F.  Pollock  and  I'rofetsor  F.  \V.  Maittand,  IlUtoiy  of  the  Englith  Uw,  IF, 
0£2,  625  :  "Some  of  the  verdictt  that  are  given  must  be  founded  on  heanuy  and  floating 
tradition.  Indeed,  it  ia  the  duty  of  the  jurors,  to  toon  at  they  have  been  summoned,  to 
make  inqniriea  about  the  facts  of  v  ioh  they  will  have  to  tpeak  when  thev  come  before 
the  court.  They  mutt  collect  testimony.  ...  At  the  least  a  fortnight  had  been  given  to 
them  in  which  to  ■  certify  themselves '  of  tlie  facts.  We  know  of  no  rule  of  law  which 
prevented  them  from  listening  during  this  interval  to  the  tale  of  the  litigants.  .  .  .  (jo|>a- 
ratively  or  collectively,  in  court  or  out  of  court,  they  have  Uateued  to  tooiebody'i  story 
and  believed  it." 

The  ordinary  witness,  as  we  to-day  conceive  him,  coming  into  court  and 
publicly  informing  the  jury,  was  (it  must  be  rememberpJ)  in  the  1400s  a  rare 
figure,  just  beginning  to  be  known.*  Of  persons  thus  called,  the  chief  kinds 
were  the  preappointed  ones,  —  deed-witnesses  and  other  transaction-witnessis; 
and  even  these,  with  the  jury, "  all  went  out  and  conferred  privately  as  if 
composing  one  body ;  the  witnesses  did  not  regularly  testify  in  open  court."  * 
Even  where  facts  were  involved  which,  as  we  should  think,  needed  other 
testimony,  the  counsel  stated  them  by  allegation,  and  a  special  witness  niii;lit 
or  might  not  be  present  to  sustain  the  allegations.'"  Well  into  the  140i)3 
"it  was  regarded  as  the  right  of  the  parties  to  'inform'  the  jury  after  they 
were  impanelled  and  before  the  trial."  "  In  1450  it  is  said  by  Chief  Justice 
i'ortescue,  "  If  the  jurors  come  to  a  man  where  he  lives,  in  the  country,  to 
have  knowledge  of  the  truth  of  the  matter,  and  he  informs  them,  it  is  jusii- 
fiable,"  "  i.  e.  it  is  not  the  offence  of  maintenance.'*  Note  that  the  only  objei- 
tion  thought  of  is  that  of  maintenance.  In  1499  a  juror,  in  a  certain  trial 
where  a  thunderstorm  had  caused  a  separation  without  leave,  talked  with  a 
friend  of  one  of  the  parties,  and  this,  from  the  same  point  of  view,  was  held 
aot  unlawful."  Such  practices  of  obtaining  information  from  informed  jier- 
sons  not  called  were  a  chief  reliance  for  the  early  jury.  In  fact,  the  strict 
notions  then  prevailing  as  to  the  offence  of  maintenance  tended  to  discoura<'e 


*  Pror«9iior  Bmnner  soea  on  to  point  out 
(p.  463  If. )  that  since  in  France  the  judicial  use 
of  "  trial  by  witnessea  "  proper  came  early  into 
prominence  (in  the  ISOOs  and  1400s)  through 
the  civil  or  canonical  system,  and  since  the  con- 
trast between  these  two  cora|ieting  methmls  led 
the  fomifr  tu  be  called  teOes  de  leientia,  and  the 
juront  merely  teatei  de  credentia,  the  jury  system 
uecanie  disvretlited  as  an  inferior  one  and  ulti- 
mately fell  into  disuse.  In  other  words,  the 
laclc  of  any  sharp  discriminatiun  in  England  as 
to  the  sources  of  the  jury's  "  knowledge  "  was 
the  niarlced  feature  which  enabled  it  to  survive, 
in  contrast  to  the  fate  of  ita  kindred  institution 
in  Normandy,  where  circumstanct-a  hail  led  to 
the  emphasizing  of  its  inferior  sources  of  knowl- 
I'dge.  Compare  alao  Glasaon,  Histoire  du  droit 
I't  lies  institutions  de  la  France,  VI,  644  (1895). 

•  If  ote  20,  iVra. 


•  Thayer,  ttW  tupra,  97,  102  ;  this  continued 
proliably  into  the  1600a. 

*•  Thayer,  ubi  lupra,  121,  138. 

"  Thayer,  ubi  mora,  92 ;  in  Palgravp's 
"  The  Merchant  and  the  Friar,"  there  cited,  an 
account  of  a  trial  for  robbery  in  London  in  1303 
represents  the  sherifT  as  saying,  when  nskeil  br 
the  judge  whether  the  jury  is  ready :  "  The  hast 
informed  of  them  has  taken  great  pains  to  go 
up  and  down  in  every  hole  and  corner  of  \V.»t- 
minster  —  they  and  their  wives  —  and  to  Icam 
all  they  could  concerning  his  past  an<l  prewnt 
life  and  converMtion." 

"  V.  B.  28  H.  VI,  «,  1  ;  cit.  Thayer,  128; 
sec  nlso  the  petition  qnoted  ib.  125. 

»  Again,  in  1504  (Y.  B.  20  H.  VH,  11,  21 ; 
cit.  Thayer,  129),  Rede,  J.,  says:  "  If  the  jury 
come  to  ray  house  to  l>e  infonned  of  the  truth, 
and  I  inform  them,  that  is  not  maintenance." 

"  Y.  B.  14  H.  VII.  29,  4 ;  cit.  Thayer,  131 
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-^JI^  :i.  ^^^2-C3,"  compulsory  process  for  ordinary  witnesses  was  firet 
provided  the  measure  came  rather  as  a  protection  for  the  witness  aga^'stte 
charge  of  maintenance  than  for  any  other  reason  >7  ;;'™  "«"'"»' »'« 
through  the  1400s.  there  wa,  not  oJly^'feX-of  ntty' f^r  tl^ 
every  mformant  come  to  testify  publicly  i„  court,  but  there  was  st  11  a  d  s? 
coungement  0  .uch  a  general  process;  and  the  ju^v  miglu  Tl  d  d  «et  a 
gr,at  deal  of  ,U  knowledge  by  express  inquiry  froL  s^c  fie  persons'  It 
called,  or  by  the  counsel's  report  of  what  had  L.en  or  woSd  b^  sS  by  Z 
sous  not  called  or  not  put  on  the  stand.  ^  ^ 

(6)  But  in  the  meantime  certain  conditions  were  changing  in  a  siLmificant 
«spect  Contrasting  the  end  of  the  1400s  and  the  beghn^ng  of  tT  GOO 
.t  appears,  as  the  marked  feature,  that  the  proportion  between  the  lantky 
of  mformation  obta.ued  from  ordinary  witnesses  produced  in  our?  and  o^ 
mformation  by  the  jury  itself  contributed  or  obtained  was  in  effect  e versed 
The  former  element,  m  the  1400s.  was  "  but  little  considered  and  of  !mali 

ctrt  hSt  ^""'^^  °°  °''"  P*"°"«'  ^^'^'"""y  presented  to  tl^™; 
court,  had  become  a  promment  one.  perhaps  a  chief  one."  It  is  necessary  o 
appreciate  that  the  ordinary  witness  (as  we  conceive  him)  did  .1    omeL'  Je 

rr.r/r    " °^  ^"^  '"'^  *'"  *^«  ^^y  ^"'^  «f  '^e  HOOs-    Thus  m^i.^ 
the  1500s  the  community  was  for  the  first  time  dealing  with  a  situatio,    b 
which  the  jury  depended  largely,  habitually,  and  increingly.  for  th dr  ou  c  " 
of  information,  upon  testimonies  offered  to  them  in  court  ai  the  trill 
(c)  This,  then  18  the  reason  why  another  notion  (a  marked  feature  of  the 

„d  tr^^^  ^  T'^  '^^"'•^  "°"^  "'•^  P"''''"^"  ?-«""--«  «t  that  epS 
and  not  before.    During  that  period  much  is  found  to  be  said  in  the  trials 

about  the  number  of  witnesses,  their  sufficienc,   in  quantity  aniquaty' 

Junes  were  just  begmmng  to  depend  for  their  verdict  upon  what  was  laid 

kfore  them  at  the  trial,  and  it  was  thus  natural  enough  that  they  should 

Ji,^J«  r  K.  ""I^  ^"®"'"'  "'''"^'  ^"'  »  "8''»  ^''^^^^-  Much  be^ 
gma  to  be  thought  and  said,  in  statutes  and  otherwise,  about  having  witnesses 
"good  and  lawful."  «  good  and  pregnant."  "good  and  sufficient  "«TCwi 
moreover,  already  m  existence  at  that  time,  well  known  to  a  large  proportion 
of  fhe  legal  profession,  and  only  waiting  for  a  chance  to  be  imported  anS 

"  Thsyer,  ubi  tupra,  ISO. 
"  St.  5  Eliz.  c.  9,  {  6. 

."  The  liiatory  of  compuUory  proceaH  U  eiam- 
inea  poM,  {2190. 
"  Thayer,  ubi  tupra,  180, 
"  For  example,  in  1499,  Vavasour,  J.,  «.iy,: 
SiipiKwe  no  evidence  ia  given  on  either  nide. 


an.l  the  parties  do  not  wish  to  give  any,  yet  the 
jury  shall  give  their  verdict  for  one  side  or  the 
ot h.r ;  and  so  the  evidence  is  not  material  to 
n-lp  or  harm  the   matter"  (V.  B  UH  VII 
i!»,  4.  cit.  Thayer,  183);   wUle  in  the' early 
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1600s,  Coke  says  (3  Iii8t.  163)  that  "  most  rom- 
monlv  juries  are  led  by  de|Msitioii  of  witnesses  " 
Another  indication  is  seen  in  the  praetiial  disuse 
of  tlie  attaint  by  the  end  of  the  1500s  (Thaver 
uhi  nipra,  138,  150,  153,  167),  due  hirgely  to 
th.)  .*ct  th.it  the  jury  now  defended  so  much 
upon  testimony  in  court. 

••  Tliuyei,  ubimpra,  102,  121,  122,  126. 
.       In  other  ri'siects,  also,    this  was  a   time 
siKnihcuiit  of  a  desire  to  see  to  the  sufficiency  of 
the  evidence  place.1  before  a  jury  j  see  Thayer, 
uAutt/jra,  179,  180,  430. 
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adopted, «  mail  of  rules  in  the  civil  and  canon  law  about  the  number  of  wit- 
nessua  necessary  in  given  coses,  and  the  circumstances  sufficient  to  couiplumeiit 
and  corroborate  testimony  deficient  '"  number.  Throughout  the  State  triul- 
of  the  1500s  and  early  1600s,  the  accused  is  found  insisting  that  one  witnesi 
to  each  innterial  fact  is  nut  enough."  In  spite  uf  these  repeated  appeals  t<> 
tlie  numurical  system  of  tlie  civil  law,  they  produced  no  permanent  imprts- 
sion  ill  the  shape  of  spucitiu  rules,  except  in  treason  and  perjury.**  But  tlu' 
general  notion  thoroughly  permeated  tlie  times,  and  barely  escaped  beiu^ 
incorporated  in  the  jury  system.  In  a  particular  respect  it  left  an  impresxioa 
material  to  the  present  ini|uiry.  There  had  hitherto  been  no  prejudice  a^aiiiH 
the  jury's  utilizing  information  from  persons  not  produced.  But  now  that 
their  verdict  depended  so  much  on  what  was  laid  before  them  at  the  trial, 
and  now  that  the  sufficiency  of  this  evidence,  in  quantity  and  quality,  be;;au 
to  be  canvassed,  it  came  to  be  asked  whether  a  hearsay  thus  laid  before  thiin 
would  suffice.  It  was  asked,  for  example,  whether,  if  there  was  one  witiu!>s 
testifying  in  court  from  personal  knowledge  and  another's  hearsay  statement 
offered,  the  two  to<;other  would  suffice.**  Again,  it  was  discussed  in  Quct- u 
Mary's  reign  (1553),  whether,  of  the  two  accusers  required  in  treason,  (niu 
could  testify  by  reporting  a  hearsay .*4  Tn  Raleigh's  trial  (1603),  Chief  Justi< » 
Popham,  refusing  to  produce  Cobham  to  cestify,  explained  that,  "  where  iiu 
circumstances  do  concur  to  make  a  matter  probable,  then  an  accuser  may  be 
heard  [in  court,  and  not  merely  by  extrajudicial  statement] ;  but  so  many 
circumstances  agreeing  and  confirming  the  accusation  in  this  case,  the  acctisir 
is  not  to  be  produced  " ;  **  that  is,  a  hearsay  statement  was  sufficient  if  othir- 
wise  corroborated.  So,  too,  the  notion  that  persisted  in  the  1600s,  that  a 
hearsay  statouieut,  though  not  alone  suldcient,  was  nevertheless  usablo  ia 


**  A  linRlc  example  luost  luffice  ;  in    Lord 
8tr«fford>  TrUl  (1840),  3  How.  8t.  Tr.  1427, 


144S,  1450,  b«  irgurs :  "  He  U  but  one  witneu, 
and  in  law  can  prore  nothing";  inch  "there- 
fore could  not  make  faith  in  matter  of  debt, 
much  leas  in  matter  of  life  and  death." 

**  The  treaaou-atatutea,  coming  in  IS47- 
1564,  will  be  noted  later.  The  history  of  the 
numerical  system,~aud  of  its  failure  to  obtain  • 
foothold  in  our  Uw,  ia  examined  pnit,  {  2092. 

**  1541,  Kolfe  V.  Hampden,  Dyer  536  (of 
three  witnesses  to  a  will,  "two  deposed  upon 
the  report  of  others,  and  the  third  deposed 
of  his  own  knowled|!e,"  and  there  was  no  ap- 
parent objection,  "though  the  jiiiy  paid  lit- 
tle regard  to  the  testimony  aforesaid  ") ;  1622, 
Adams  «.  Canon,  Dyer  53b,  note  (disbursement 
of  money  for  P. ;  of  two  witnesses,  one  "  deposed 
that  he  himself  knew  it  to  be  true,  and  being 
examined  why  he  would  swear  that,  answered, 
'because  his  father  bad  said  so';  and  in  this 
case  much  was  said  about  the  deposition  of  wit- 
nesses ;  first,  that  if  one  witness  depose  of  his 
own  knowledge  of  the  very  point  in  question, 
and  the  other  in  the  circumstances,  that  shall  be 
sufBc'ieut  ground  for  the  judge  to  (Mas  sentence"  ; 
here  the  "  circttmstances "  means  the  hearsay 
itatement,  as  thowo  by  Fyke  *.  Crouch,  it^ra). 

16M 


••  1553,  B.  V.  Thomas,  Dyer  99*  ("It  »n 
there  holden  for  law,  that  of  two  accnsors,  if  on>- 
be  an  accusor  of  his  own  knowledge',  or  nl  his 
own  hearing,  and  ha  relate  it  to  anothi'r.  ilig 
other  may  well  be  an  accusor");  1556,  Dyir, 
134a,  uota  (under  the  treason  atatnte  n-'iiiniiii; 
two  accusers,  "an  accusation  under  the  \\.mh 
of  the  accusers  or  tntilied  \>y  others  is  sulli- 
cient");  1628,  Coke,  3d  Inxt.  26  ("Thesti.rij^'e 
conceit  in  3  Mar.  [Thomas's  Case],  that  one  muy 
be  an  accuser  by  hearsay,  was  utterly  di'iii."!  hv 
the  juatices  in  Ix>rd  Lntnley's  Case  [l.'ir^]." 
"  re|iorted  by  the  lord  Dier  under  his  own  li.iiil, 


which  we  hare  aeen,  but  [is]  left  out  of  tlie 
print ") ;  approved  by  Hale,  Plaaa  of  the  Ciown 
(1680),  I,  306,  II,  287. 

Tbia  notion  of  quantity,  aa  associstiHl  with 
hearsay,  is  seen  also  in  certain  coeval  rul<'<  i<n 
the  Continent,  declaring  (for  example)  oin-  wit- 
nesa  u|ion  personal  knowledge  to  be  fi|ijil  to 
two  or  three  going  upon  hearsay  (Pertilr.  Storis 
del  diritto  italiano,  2d  eil.,  1900,  vol.  VI,  |<t.  1, 
p.  388  ;  Esraein,  Histoire  de  la  procedure  i  rimi. 
aelle  en  France,  1883,  pp.  269,  369). 

**  Af  repotted  in  Jardine'a  Criminal  Triali, 
I,  427. 
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conflrmttion  of  other  teiUmonyW  wm  «  direct  lurvival  of  thia  treatment  of 
lieanay  from  the  lUndpoint  of  numerical  •ufflcienoy.  Durinu  tlie  1600a 
nothing  wu  settled  in  thia  direction;  the  matter  was  being  debated  and 
doubted.  But  the  imporUnt  feature  is  that  the  doubt  about  using  hearsay 
statements-,.,,  testimony  from  pereonsnot  called  -was  merely  incidental 
to  a  general  oanvassmg  of  the  numerical  and  qualitative  sufficiency  of  testi- 
mojor.  which  m  turn  was  a  novelty  arising  from  the  jury^onditions  of  thu 

It  appears,  then,  that  at  the  entrance  to  the  1500s  (a)  there  had  hitherto 
been  no  conception  of  a  special  necessity  for  calling  to  the  stand  iM^rsons 
to  whose  assertions  credit  was  to  be  given ;  (6)  that  by  the  1500s  the  inoreas- 
ing  dependence  of  the  jury  on  the  evidence  laid  before  them  in  court  (as 
distinguished  from  their  other  sources  of  information)  gave  a  new  imiwrtauce 
to  such  evidertial  material;  and  (c)  that  there  was  thus  much  debate  as  to 
the  sufficiency  of  witnesses  in  number  and  kin.l.  and  that  incideutolly  doubt 
began  to  be  thrown  on  the  propriety  of  deiHinding  on  extrajudicial  asser- 
tions,  either  alone  or  as  confirming  other  testimony  given  in  court 

With  this  preliminary  survey,  the  process  may  now  be  traced  of  makinjr 
more  precise  and  comprehensive  the  general  notion  against  hearsay  which 
thus  sprung  into  consciousness.  It  will  be  convenient  to  consider  first 
hearsay  statements  in  general,  and,  next,  hearsay  statements  under  oath,  for 
the  rule  as  it  affected  the  hitter  had  both  an  earUer  origin  and  a  slower 
development. 

I.  Ifearsy  HaUmcnt,  in  geaeral.  (1)  In  the  first  place,  then,  there  is  no 
exclusion  of  hearsay  statemenU.  Through  the  1500s  and  down  beyond  the 
niuldle  of  the  ICOOs.  hearsay  statements  are  constantly  received,  even  against 
opposition."    They  are  often  objected  to  by  accused  persons,  and  are  some- 

"  He  tdJ*  whit  Sir  Thoniai  Ailibury'a  niui  will. 


"  Infra,  note  33. 

••  1571,  Duke  of  Norfolk'i  Trial,  1  How.  St. 
Tr.  958,  Jaitline't  Criin.  Trial*.  I,  157.  168,  169 
179,  201,   20«,   210  (varioua  letters  and  other 
li.-iii8ay  atatemeiite  are  uaed aKiiiiat  the accuaetl) ; 
ism),  Stranham  ».  Cullingtoii,  Cro.  Elii.  228 
(iTi.liiliition  for  auinf;  for  tithea;    "they  uiid 
lh.it  liearsay  shall  he  allowed  for  a  pmof  ") ;  IBOl, 
W  M,  e.  Petta,  Noy  44  ("  the  witnesses  said  that 
lor  a  lung  time,  u  they  had  heard  aay,  the  oceu- 
I'l'^rs  .  . ,.  bad  used  to  pay  annually  to  the  |«r- 
snii  3».    ;  held  that  "a  proof  by  hearsay  was 
Kooil  ennuftb  to  maintain  the  surmise  within  the 
statute  2  Ed.  «")  j  182S,  Adams  v.  Canon,  Dyer 
5i  b,  note  (a  hearsay  admissible  for  one  witness  ; 
"■e  quotation  tupra) ;  1632.  SherHeld'a  Tri»l,  3 
H"w  St.  Tr.  619,  63«  (information  in  the  Star 
Ihariilwr  against  ■  Teatryman  of  New  Sanim  for 
litraking  a  minted  glasa  window  j  to  show  that 
til-  Hishop  had  warned  him  not  to  do  it.  one  of 
t he  Court  olfered  a  letter  from  the  Bishop,  "but 
this  being  out  of  course,  and  a  thing  to  which 
the  ilefendant  could  make  no  anawer.  was  not 
appruyed  of") ;  1840,  Eari  of  Strafford's  Trial, 
ih.  1381, 1427  ("  they  prove  very  little  but  what 
they  took  upon  hearsays");  1844.  Archbishop 
Laud  s  Trial.  4  id.  816, 888  (argued  for  defendant: 

1085 


— -    -~-...— -  «...(.uij  B  iiiaunniii. 

»  hv  doth  he  rest  niou  a  hearsay  of  Sir 
Ailsbury'i  man?     Why  waa  not  thia 


But  «l 

Thomas  Ai  _  ,  „„ 

man  examined  to  make  out  the  proof  I")    391 
(argued  for  defendant ;  '•  Of  all  which  there  is 
no  proof  but  a  bare  reUtion  what  Mr.  H..  Mr.  I 
an.l  Sir  W.  B.  said ;  which  is  all  hearsay  and 
makes  no  evidence,  unless  they  were  prewnt  to 
witness  what  was  said  [by  me  to  them]  "),  396 
(argued  for  defendant :   "  This  is  but  Sir  E.  P. 'a 
re|>or»,  and  so  no  proof,  nnles:i  he  were  pro<iuied 
to  justify  it"),  again  at  889,  402.  432,  634.  638 
(lu  all  these  insUnces  the  hearsay  statements 
an-  rweived) ;   1063.  Moders'  Trial,  6  i<I.  273 
276  (bigamy ;   a  witness  testified  that  he  onci 
saw  the  first  husband,  not  pMduced.  "and  the 
man  did  acknowledge  himself  to  tie  so";  the 
Court :    "  Hearaaya    must   condemn    no    msn  ■ 
what  do  you  know  of  your  own  knowledge?" 
but    the  statement  geU  in);  1669,   Hawkins' 
Trul,  ih.  921.  936  (collateral  charge  that  defend- 
ant  picked  N.'a  pocket ;  N.'s  statements  to  that 
effect  were  given  by  the  witness,  in  spite  of  the 
defendants    demand    that   N.    be  called;    Sir 
Matthew  Hale  was  judge)  ;  1670.  Style's  Prac- 
tical BcKUtar  178  (citing  ft  case  of  1646). 
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tituc«  Mid  by  the  Judge  to  be  of  no  valne  or  to  be  iniufficient  of  themaelvei. 
and  are  even  ocoaaionalljr  excluded.  In  ahort,  they  are  re{(anled  an  more  <>i 
lets  quentionable,  and  the  doubt  particularly  increawa  in  the  I6OO11;  but,  in 
Bpite  of  nil,  they  are  adniisaiule  and  admitted.  Nor  in  thia  reault  due  to  niij 
abuse  or  irregularity  [leculinr  to  triala  for  treaaou  or  other  Slate  iiroMcntion  ^i 
it  i«  eciually  apparent  in  the  ruling*  in  the  few  civil  case*  that  are  rojwrti.l. 
Tlio  pniutice  ia  unniiatakable. 

(2)  In  tJie  raenntime,  tl!«  appreciation  of  the  impropriety  of  using  licarnay 
Btntemeuts  by  p<-rMoni  not  calli'd  in  growing  Kteadily.  Ky  the  aecond  di'fiuli' 
ofter  the  Kuatoration,  this  mition  receives  a  fnirly  constant  enforcumi'iit,  l-ith 
ill  civil  and  in  criminal  cases."  Tliere  are  occasional  lapaes;*  but  it  i. 
clear  that  by  general  occeptonce  tlio  rule  of  exclusion  h  ul  now  lieconiu  a 
part  (if  tiie  law  as  well  as  of  tiie  practice.  Tiiere  even  in  foiuul"  a  touiif..  1 
for  the  prosecution  stopping  "  for  example's  sake  "  its  violation  by  liis  own 
witness.  No  precise  date  or  ruling  stands  out  os  decisive  ;  but  it  seems  to 
be  between  1G75  and  1690  tliat  the  fixing  of  the  doctrine  takes  place.*" 

**  It  i>  worth  noting  that  tlia  nut  uncnnimon 
)wlit'l  wliiih  attributct  niiwt  uf  the  ri-furnx  in 
tli«  riih'a  u(  pvi.lrnie  in  vriniliml  triuU  tu  tha 


Ciiinuiuuwi-alth  of  ltl4l>  or  the    Revulution   of 

ItiM!)  u  harilly  wall  ruinitleil.     In  tlie  pri-iH-nt 

eaHf,  Fur  exRni|i|e,  the  new  iileu  t'uinpa  In  witli 

the  U<'ator»tion  re|nin<-,  16tfO-ldHi:  an>l  thia  i* 

gtMiiTilly  truf  uf  the  otiier  niatlvra  of  iniprove' 

iH"'nt  (i«  nota<l  /iit,  ||  2032,  28J0).     TIm'  t'l.in- 

munwealtb  went  on  with  very  much  the  niniu 

practicea  aa  the  royal  K<»erninent  whiili  it  ovir- 

threw  ;    witucH  the  uigiinient  {infra)  of  Mr. 

Pryune,  who  waa  one  of  the  ninat  vixonina  op|»>. 

nenia  of  Charlea  I.     At  tha  Kestoratinn,  nimh 

"arninu  ai'enia  to  have  bi'en  token,  ami  it  Is 

thiit  the  ilei'iiled  amelioration  ia  Qpimn-nt ; 

'    triala  of  the  Ke;(ii:iiloa,  for  inatiince,   were 

,     ntmry   to    tha    generul   impreaaiun)    almoat 

m  «lel«  of  fiiirnrtia,  conaiilering  the  prior  practice. 

What  wa»  left  to  ba  Jime  «•>  dune  nniler  Anne, 

after  UUO,  rathar  than  umler  Williimi.     Kven 

Scm^ga,  in  Itt'H,  Uiil  not  much  violate  exinting 

rules;  and  the  laal  abuaea  ami  irregiilaritieH  o<'. 

curred  uhiellv  in  the  terrible  times  of  unrest  and 

mutual  auapicion,  juat  before  an<t  after  tlia  Dulia 

of  York's  accession,  and  at  tha  linnils  of  the  un- 

acrupnloua  JeHeriea,   whoac  fnnlta  were  chiefly 

hia  own  nml  abnormal.      Coni|iun<  the  similar 

opinion  of  Profesaur  Willis-Hund,  State  Triala 

f..r  Treason,  1882,  vol.  IF.  Intnxl.  xx. 

••  £.g.  in  the  uaaea  t'n/ra  of  16^0,  1681,  l''**, 
1686. 
"  E.  g.  in  Colledge'a  Trill,  tn/ra. 
"  lii7.3,  Pickering  v.  Barkley,  Vin.  Ahr. 
"Evidence,"  P,  b,  1,  vol.  XII,  175  (to  show 
the  inrrcxntile  uanga  construing  a  policy,  "a  cer- 
tificate of  merchants  "  was  read  in  court ;  hut 
"the  Court  desired  to  have  the  niH«ter  of  the 
Trinity-house  and  other  sufficient  merchanta  to 
be  brought  into  court  to  sntisfv  the  Court  eira 
ton");  1676,  Butter  v.  Hcbiion,  1  Keb.  764 
(objected  that  a  contradictory  statement  of  a 
witness  could  not  lie  pruveii  because  not  made 
on  ottth  ;  but  allowed)  ;  1678,  Bishop  Burnet  on 
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the  Popish  Plot,  6  How.  Ht.  Tr.  Iin6,  1  rj.>, 
U27  (rifera  to  a  |»irt  of  Ouiflale'a  testiiiioiiv  .,i 
"only  n|M.'i  lmirs.:y  fmni  Kvera,  and  so  »  „ 
m.thin,-  in  ;lif  Inw  ") ;  1678,  Karl  of  IViMbruk.  , 
Trial,  ib.  liiOtt,  l.'lt'.l.  ia:lil  (a  daceasiil  |ici>.m,  h 
atiilenii-iita  fh  tu  |H.'rMiiia  injuriiia  him,  rvceivnl  : 
oue  ot  the  stitenienta  was  olTcrnl  as  a  dcatliU'  I 
declaration  ;  and  counsel  athls,  "there  are  iin;,. 
circnnistancea  which  are  alwaya  alloweil  fur  ivj. 
dence  in  such  cases, —where  mm  n'ceivc  hmv 
wounds,  to  ask  them  ipiestinna  while  thi-v  ir.- 
ill,  aliout  it,  who  hurt  them  ") ;  1«78,  Irrl\iii<r< 
Trial,  7  id.  79,  105  (the  defendant,  to  pruiv  in 
alibi  at  St.  Onier'a  collej{o  in  Fiance,  otfipd  i.i 
bring  "an  authentic  writing"  "  under  th.'  ^.  il 
of  the  college  and  lestiAed  by  nil  in  the  culh  i;.-, 
thut  he  waa  there  all  the  while  "  ;  Atkins,  .1. : 
"Such  evidences  aa  you  B|n-uk  of  we  would  nut 
allow  against  you  ;  therefure  we  would  nut  all  .»• 

it  for  you  "  i  afterwania,  niemla-ra  of  th Il<  i:e 

were  pmJnce<l  in  fierauii)  j  167!»,  SaniMin  r. 
Yanlley,  '2  Keb.  283  (ap|ieal  of  niurrler ;  what  a 
witneaa,  now  ilead,  swoi-e  on  the  indictment  nas 
excluded;  "what  the  witness  dead  \w\  uiid 
generally,  bcinu  but  hearsay  of  a  Btninj{er.  nnd 
not  of  a  imrty  [in]  interest,  they  would  nut  ad- 
mit, which  niight  he  true  or  falae ")  ;  lii'iO, 
Anderson's  Trial,  7  Hmv.  8t.  Tr.  811,  Mlj 
(idiarge  of  being  a  priest  and  saying  mass  at  ihe 
Venetian  ainlsisaailor's  :  ^  letter  of  the  arnl«i,«i. 
dor,  then  out  of  the  '  ;,'iloin,  denyiuK  his  ».iv- 
ing  of  maaa,  not  admitted  fur  the'di'lrndantl  ; 
1680,  Onscoigiie'a  Trial,  ib.  I>69,  1019  (uiu'  Itai- 
low  being  olfereil  as  a  witness,  but  lieing  appar- 
ently afraid  to  sjienk,  one  Karenscroft  nlf.  i,.|  to 
tell  what  Hallow  had  told  him  the  ni«ht  Morv; 
Pemberton,  J.  :  "  You  must  nut  cnine  tu  t'  II  a 
atory  out  of  another  man's  niuiith  "  :  vcl  alter 
some  objection  he  waa  allowed  to  tell  tlic  w  li..l» 
Btory);  1681,  I'lunk-.-fs  Trial.  8  id.  417.  4.'.8 
(other  iwraons'  atatemrnts  of  defeiidiint's  a  t«, 
admitt«<l  without  objection),  461  (Witm-ss : 
"Hr.  L.  B.  told  m.'  that  he  ilid  luar  ol  ti.e 
French  —  ";    Pemberton,   L.  C.  J. :    "Sis-ak 
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(.1)  At  the  Mine  time,  and  along  with  thl«  general  rulo  of  pxclu.ion.  •  Vre 
1.  .till  a  doctrine,  clearly  recogniied.  thnt  a  hnarsny  rtatement  i.my  I*  u«,d 
a,  cotifirmntory  or  corroboratory  of  other  teMiniony  ■  Here  we  hnve  the 
Mirvivnl  of  that  notion  about  aiirticiency  and  quantity.  nlreHdy  refern.!  to 
A  h..arsny  .tatement.  by  it«,If.  ia  in.ufticicut  a.  the  sole  foundation  f„r  a 
.  clij.ion;  by  itaolf  it  "onn  condemn  no  man."  and  ao.  by  itself  it  ia  ex- 
'  M  •  *^!"  '\  """''y  •upple.nont.  other  good  evi.Ien.e  nlr.ndy  in  it 
1,  reeeivabk  Th.a  Im.ited  doctrine  a.  to  uaing  it  in  corrolK.rution  aurvived 
for  a  long  time  in  a  .till  more  limited  ahapo.  i.  t.  in  the  rule  that  «  witness', 
own  prior  oonaiateiit  atatement.  cnld  U  used  in  corroboration  of  hi-  testi. 
"TVtl  IjcS"***'"  ""'^  *''"  ''""''"'  ^'"''"'''^  accepted  aa  kte  ua  the 


»hat  you  know  yoiirwlf  ")  i  IMI,  Boihy'i  Trial, 
lb.  525.  MS  (villnrM  otTen  an  iffiiliirit  of  ■ 
r.xi«trr  of  Mrth.  ;  Btrwt.  B.  :  •'  Vou  oiivlit 
to  liitvf  iMouijIil  the  nian  alnns  with  vou  to 
t^tiiy  if;  Wltn™.:  "Tb.  wxton "  i,  .n 
oi.l  iiinii  al«.ut  «0  ]rnn  of  ntfi.  m,,!  coiil.l  nut 
nun-  j  glrt-a  B.  ;  "Thnt  .!.».  not  >i,<iiily 
aiivlhiiiK  at  all  )  i  IBgl,  fo||«|go',  Tiinl. 
ill.  il»,  ItO.I  (unlitioDi  publiiMlioii ;  ihH  Attoriirv- 
(l.riiMl  liiiiiH.>ir  »to|ia»  prow-.MiMo.i.wifiieM  wllo 
I.  lis  what  IliK  printfr  i.iii.|  «*  tolhi-  iiulhor),  tl'JS 
(  neither  I'oiitiiwl  for  the  |>ru»ri'titioii  iloea  the 
Mxw  ;  "  *,,  iiiiirt  not  permit  thin  for  exanii.le'a 
»ak.-,  to  tell  what  othera  aai.l "),  aa.1  (,oiin«-l 
Inr  [irowciit   in  !   "You  tnuat  not  tell  a  tale  „f  a 

'•.  P'Jf  'V  r!\  '"■*"'  '"'"  *»y")  :  '"tM.  L.>r.| 
l.r-y  •  Trial.  *  id.  127.  138  (h.nn.av  .tatrnimta 
Hi-ntifully  rrc'cireil  without  ol.jeciinn)  ■  um 
H.itn|»lfn'a  Trial,  Ih.  105.1,  1094  (hf.irwiy  ttate- 
niinta  rxiliideil  ;  JplTeries  L.  C.  J.  :  "  Vou 
kiiMw  the  Uw ;  why  ahnnli]  yon  offHr  any  auih 
tiling?  )■  l«g«,  Bra.llnn'.  Trial,  ib.  1127. 
IISI,  1189  (Mr.  J.  Within.:  "  wj  niuat  not 
luar  whit  another  wiid  that  ia  no  party  to 
this  oniiM");  IflSU,  Urrt  IMamere'a  Trial,  U 
iJ.  50'J,  S48  (h«4r«ay  atatempiita  put  in  without 
ihwli) ;  1«92,  Stain^r  c  Droitwi.h,  1  Sulk.  281 
(an  .xfepti.in  to  the  h™r»ay  rule  dia<Miaiin|  aa 
siiili) ;  l»t».i,  Thompwin  i..  Tn-vanion.  Holt  286, 
Skinner  402  («  hnruy  atatement,  receiTcd  ap- 
Mrintly  aa  an  exi^lion);  1«96,  ClinrnookS 
Tiial  12  How.  8t  Tr.  1377,  14S4  (Holt,  L.  C. 
J.,  allu.leii  to  the  objection  a*  well  foundeil.  anil 
iiiforiiw  the  jury  when  chanting  them  :  "Tliet». 
fi.re  I  dW  omit  repeating  [to  you]  a  great  part 
ofwlint  n.  ««id,  becauM  ax  to  him  it  was  for  the 
iii.«l  [Wirt  heoiaay  ") ;  1697,  Pyke  r.  Crouch,  1 
1^1.  Knym.  730  (if  a  teatator  aenda  a  duplicate 
of  Ills  will  toaitranger  "and  the itranger aenda 
twik  a  letter  mentioning  ita  receipt,  "after 
the  death  of  the  stranger  auch  letter  may  he 
read  ns  circumstantial  evidence  "  to  prove  that 
sill  h  a  duplicate  waa  aent). 

-on  ,' u"*'  ?'""'''  ^'■"'''  ^  "o"-  St.  Tr.  7(13. 
|90  (the  witneaas  former  atatement  off.rod  ; 
I..  L.  J.  Scro.gjs:  "  The  use  you  make  of  this  is 
no  more  but  only  to  corrohornte  what  he  hath 
Mil,  that  he  told  it  him  while  it  was  f  ih  and 
1™. "  "  "?  "'» '»«tt«r  of  his  invention  now  ") ; 
188J,   Lord  Buaseira   Trial,   •    id.    677.   813 
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(F..  C.  J.  Pemherton  :  "The  giTlng  evidence  b* 
heamiy    will    not     be    evidenie";     Attornev 
lieiieral  :  "  It  i<  not  evidenie  to  nmvl.t  a  niiin 
If  there  vni'  nut  plain  evidence  l»-|ore  ;  but  it 
|i|«iiily  I'onHrina  what  the  other  swears  "I  :  1692 
}  "lea  Trial.  12  1,1.  876  (Mra.    Milwanf  t  "My 
loni,  niy  hiii.l«iiid  [now  deceaseil]  declared  to  nis 
tliiitheand  Mr.  t  i.le  were  in  the  cuai  h  with 
I»r.   ll-mhe    and    that   they   two   killed   Dr. 
CI.  n.he     ;  Mr.  .1.   I)„|hen  :    "  That  Ik  no  evi. 
iliiiee  ot  all,  what  your  hualwnd  told  vou  ;  that 
w.iii  t    he   giHKl   evidence,    if  you   don't    know 
wmiewhiit  of  vi.iir  own  knowledge  '• ;  Mm.  Mil. 
wiiril  :  "My  loid,  I  have  a  great  deal  more  that 
niy  liiiilniid  told  me  to  declare  "  j  Mr    J    IKil. 
j»ii :  "That  won't  do ;  what  if  vimr  hu.biind 
ind  told  vou  that  I  killeil  Dr.  fclenehe.  what 
then  ?    Thia  will  stand  for  no  evidi  nee  in  law  • 
we  ..light  by  the  law  to  have  no  nmii  called  in 
question  but  njion  very  goo.1  grounds,  and  gnod 
eu.leme  n|ion  oath,  and  thot  upon  the  verdict 
of  twelve  gooti  men."     Nevertheleks,  he  let  her 
relate  more  of  what  her  husl  ..id  told  her  aliout 
the  plot  to  kill  Dr.   ( lenche ;  in  charging  tb* 
jury,  lie  referred  to  it  as  "  no  evidence  in  law 
e«pecially  when  it  is  single,  without  sny  circum- 
staineto  confirm  if);  1728,  Hraddon,  Oliser- 
vaii^ns  on  the  Eari  of  Essex'  Murder.  »  How. 
St.  Tr.  1229,   1272  ("  It  U  true,  no  man  ought 
to  siilTer  Iwrely  upon  hearsay  evidence  ;  but  auch 
tii-tiiiiony  hath  been  used  to  corroborate  what 
else  may  lie  aworn  "). 

**  KI82,  Lutterell  r.  Revrell,  1  Mod.  282  (it 
was  proveil  thnt  one  of  t)ie  witne.w»  f.ir  the 
plaiiitiir  had  often  "declared  the  same  thini-a" 
as  now;  and  I,.  C.  B.  Bridgnian  "said,  though 
a  hearsay  was  not  to  lie  allowed  aa  dire ^t  evi. 
deuce,  jret  it  might  tie  ma.le  use  of  to  this  iiur. 
pose,  vtx.  to  prove  that  W.  M.  was  consUnt  to 
himself,  whereby  his  testiinonv  wsa  corrolw- 
rated  ");  ante  1726,  Gilbert,  Evidence,  149  ("  A 
mere  hearsay  ia  no  evidence  ;  .  .  ,  but  though 
hearsay  be  not  alloweil  as  direct  evidence,  vet 
it  may  be  in  corrolmration  of  ■  witneaa'  teiiti. 
mony,  to  show  that  he  affirmeil  the  aame  thing 
before  on  other  occasiona ;  ...  for  such  evi. 
deiice  is  only  in  snpiwrt  of  the  witneaa  tbatgivei 
in  hia  testimony  upon  oath  "). 

••  1767,  Buller,  Trials  at  Nisi  Priui,  3Mi 
and  caaea  cited  ait/f,  I  1  log. 
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(4)  In  the  meantime,  the  general  rule  excluding  hearsay  statements  conns 
over  into  the  1700s  as  something  established  within  living  memory.  It  is 
clear  that  its  firm  fixing  (as  above  observed)  did  not  occur  till  about  1680 ; 
and  so  in  the  treatises  of  the  early  ITOOs  the  rule  is  stated  with  a  prefatory 
"It  seems.""  By  the  middle  of  the  1700s  the  rule  is  no  longer  to  he 
struggled  against;''  and  henceforth  the  only  question  can  be  how  far  there 
are  to  be  specific  exceptions  to  it. 

What  is  further  noticeable  is  that  in  these  utterances  of  the  early  1700s 
the  reason  is  clearly  put  forward  why  there  should  be  this  distinction  betwet  n 
statements  made  out  of  court  and  statements  made  on  the  stand ;  the  reas(.n 
is  that  "  the  other  side  hath  no  opportunity  of  a  cross-examination."  This 
reason  receives  peculiar  emphasis  in  the  final  and  comprehensive  applica- 
tion of  the  rule  to  a  peculiar  class  of  statements  made  prior  to  the  trial 
in  hand,  namely,  statements  made  under  oath.  These  come  now  to  lie 
considered. 

II.  Hearsay  statements  under  oath.  (1)  As  early  as  the  middle  of  tlic 
ISOOs  a  first  step  had  been  attempted  towards  requiring  the  personal  ]in)- 
duction  of  those  who  had  already  made  a  statement  upon  oath.  Tins 
requirement  was  limited  to  triols  for  treason ;  and  the  circumstances  lead- 
ing up  to  its  introduction  are  described  in  the  following  passage : 

1896,  Bishop  Burnet,  arguing  in  the  Houm  of  Lords,  at  Fenwick't  Trial,  13  How.  St, 
Tr.  537,  752  :  "  There  passed  many  attainders  in  that  reign  [of  H.  VIII],  only  upon  de- 
positions that  were  read  in  both  bouses  of  parlianDent  It  U  true,  these  were  much  blanifd, 
and  there  was  great  cause  for  it.  ...  In  Kdward  VI's  trial,  the  lord  Seymour  was  attained 
in  the  same  manner  [w.  witiiout  Iwing  heard],  only  witi>  tliis  difference,  that  the  witnesses 
were  brought  to  the  bar  and  there  examined,  whereas  formerly  they  proceeded  upon  wiine 
depasitions  that  were  read  to  them.  At  the  duke  of  Somerset's  trial  [in  1.551  ],  wliirh  was 
both  for  high  treason  and  for  felony,  in  which  he  was  acquitted  of  the  treason  but  found 
guilty  of  the  felony,  depwiitions  were  only  read  against  him,  but  the  witnesses  were  not 
brought  face  to  face,  as  he  pressed  they  might  be."  Upon  which  it  was  that  the  follow- 
ing parliament  enacted  that  the  accusers  (that  is,  the  witnesses)  should  be  examined  face 
to  face,  if  they  were  alire."* 

The  statute  of  1553,  thus  referred  to  as  first  requiring  the  witness's 


pro- 

•pMk  viva  voce");  1718,  Earl  of  Winloiins 
Trial,  15  How.  St.  Tr.  804,  856  ;  1723,  lli.li.m 
Atterbury's  Trial,  16  id.  823,  456;  172..,  I,  C. 
Macclesfield's  Trial,  ib.  767,  1137;  VV.\.  (  iiig 
dem.  Annesley  v.  Angleaea,  17  id.  1160  (iist  ito- 
meat  of  Mrs.  P.,  deceaied,  as  to  a  materLiI  lart 
was  offered ;  after  some  delmte,  the  Cmirt  ii- 


••  1716,  Hawkins,  Pleas  of  the  Crown,  11, 
696,  b.  II,  c.  46,  I  44  ("As  to  the  Fifth  Point, 
viz.  of  parol  evidence,  and  how  far  hninay  shall 
be  admitted.  It  aeeraa  agreed  that  what  a 
stranger  has  heen  heard  to  aay  is  in  strirtneu 
no  manner  of  evidence  either  for  or  against  a 

prisoner,  not  only  because  it  ia  not  npon  oath,       , ,  ...^  ^„ 

bnt  aluo  hecauae  the  other  side  hath  no  opjior-  cinded  it  "  on  the  princi|nl  reason  tlist  lipursnv 
tunitv  of  a  croaa-examination  ") ;  1736,  Bacon,  evidence  ought  not  to  be  admitte<l,  b«.iiiis..  o'f 
Abridgment,  Evidence,  (K)  ("It  aeems  agived  the  adverse  party's  having  no  o|iiiortnnitv  of 
that  what  another  has  been  heard  to  say  ia  no      crosn-examiuing") ;   1754,  Cannings  TriiiK  19 

"'•'" —   ' "• ' "^         id.  Wi,  406  (rule  undisputed). 

••  This  may  be  seen  in  the  duke's  trial,  in 
1  How.  8t.  Tr.  620. 

**  Substantially  the  ssme  seronnt  as  Ili<liop 
Burnet's  ia  given  in  Kastal's  Statutes  ('),  I.  10:', 


evidence,  because  the  |)arty  was  not  on  oath  ; 
also,  because  the  party  who  ia  affected  thereby 
had  not  an  opportunity  of  crosa-examining  "). 
•»  1701,  Captain  Ki<ld's  Trial,  14  How.  St. 
Tr.  147,  177  (Witness :  "  Here  is  a  certificate 


[of  my  reputation]  from  the  (larish  where  I  was  as  quoted  in  a  note  to  the  Duke  of  Si'iiiutsi  Is 
born  ;  '  L.  C.  B.  Ward:  "That  will  signify  Trial,  1  How.  St  Tr.  820;  but  no  edition  nfiinv 
nothing ;  we  oanuot  read  certificates  ;  they  must     of  Rastal's  books  aeems  to  cootsin  such  a  nusajir. 
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auction  on  the  trial,  was  St.  6  Edw.  VI.  c.  12.  §  22.«  This  was  followed  by 
a  similar  provision  in  1554.  St.  1  &  2  P.  &  M.  c  10,  §  ll.«  But  this  early 
step  was  premature  ;  the  innovation  was  too  much  in  advance  of  the  tiroes  • 
and  it  had  only  a  short  life.  From  the  very  year  of  the  latter  enactment! 
until  the  end  of  the  succeeding  century,  it  remained  by  judicial  construction 
a  dead  letter.  The  means  by  which  this  result  was  reached  was  another 
section  (§  7)  in  the  act  of  Philip  and  Mary,  providing  that  trials  for  treason 
should  be  conducted  "according  to  the  common  law,"  t.  «.  without  any  re- 
quirement  of  two  witnesses  or  of  producing  witnesses ;  so  that  since  the 
requirement  of  §  11  applied  only  to  trials  for  the  treasons  defined  by  that 
very  statute,  the  Crown,  by  bringing  prosecutions  on  other  definitions  of 
treason  (common  law  or  statutory),  was  free  from  any  such  requirement." 

This  judicial  construction  was  perhaps  strained,  and  was  abandoned  after 
the  Revolution  and  under  William  Ill's  government.  Nevertheless  it  was 
clear  law  for  a  century  and  a  half;  and.  when  Sir  Walter  Raleigh  insisted  so 
urgently  on  the  production  of  Lord  Cobham,  he  was  truly  answered  by  Chief 
Justice  Popham  that  "  he  had  no  law  for  it"" 

Tims  this  limited  attempt  to  require  personal  production,  instead  of  ex  parte 
depositions  by  absent  persons,  perished  at  its  very  birth.  So  far  as  this  statu- 
tory attempt  at  the  beginnings  of  a  hearsay  rule  is  concerned,  it  played  no 


"  Which  mid  accusers  at  the  time  of  the 
aimifpimeiit  of  the  jmrty  accused,  if  thi-y  be  tlien 
hving,  ahall  be  brought  in  penan  btfnre  tlie 
IMity  80  acciiaed.  aud  avow  and  nininUiu  that 
»hieli  they  have  to  nay  to  prove  him  guilty." 
uiilrss  hn  cnnfeases. 

♦»  U|ion  arraignment  for  treason,  the  penona 
"  or  two  of  them  at  the  leant,"  who  shall  dwlare 
anylliing  against  the  accused  "  shall,  if  they  be 
thrn  living  and  within  the  realm,  bo  brought 
foitli  in  (letson  before  the  |>arty  armigned  if  he 
ri'(|iiirK  the  same,  and  oliject  ami  say  ojienly  in 
his  hearing  what  they  or  any  of  them  can  against 
him." 

««  1.154,  Throckmorton's  Trial,  1  How.  St. 
Tr.  m-i,  873,  880,  883  (the  di-fendant  in  vain 
invoiced  the  treason-statute);  1671,  Duke  of 
Norfolk's  Trial,  ib.  »58,  »78,  982  (by  the  prose- 
cuting Seijeant :  "the  law  was  so  for  a  time,  in 
some  casea  of  treason,  bnt  since  the  Uw  hath 
been  found  too  hard  and  dangerooa  for  the 
prince,  and  it  hath  been  repealed");  1586, 
Aliington's  Trial,  ib.  1142,  1148  ("You  stand 
iDiliitwl  by  the  common  law  and  the  atatnte  of 
25  E.lw.  Ill  .  .  .  and  in  that  statute  ia  not 
contained  any  auch  proof");  1803,  Raleigh's 
Trial,  2  id.  16,  18  ;  Janlinc'a  Cr.  Tr.,  I,  418, 
4M(l'<.phiim,  C.J.  "Sir  Walter  Kaleigh,  for 
the  statutes  yon  have  named,  none  of  them  help 
von.  The  statutes  of  the  6th  and  6th  of  Hklwnrd 
\  I  aud  of  the  1st  Edward  VI  an-  general ;  but 
lliey  were  found  to  be  inconvenii'iit  and  are 
tliiirfore  repealed  by  the  Ist  and  2d  of  Philip 
""■1  Mary,  which  you  hare  mentioneil,  which 
«t  I'liie  goes  only  to  the  treasons  therein  com- 
1'ined,  and  also  appoiato  the  trial  of  treasons 
to  be  as  befon  it  was  at  the  common  law  ") ; 

1680 


1649,  Lilburne'a  Trial,  4  How.  St.  Tr.  1269, 
1401  (same  rule).  Com|mre  the  de>'i>ions  by 
which  the  same  result  was  renehed  t  ir  the  re- 
quirement of  two  witnesses  {post,  %  2032).  There 
was  another  similar  statute  iilwut  the  snnie  time, 
bnt  it  apparently  was  inetfective  for  the  same 
reason  :  1668,  St.  1  Elij.  c.  1,  |  27  (no  peison 
to  be  convicted  of  ecclesiastical  olfonees  or  trea- 
son under  this  act  —  against  hereity  and  foreign 
church  authority  ~  unlea.s  the  two  required 
witnesses,  or  such  as  are  living  and  within  the 
realm,  "shall  be  brought  forth  in  person  face 
to  face  before  the  partv  so  arraigned,  and  there 
ahall  testify  ami  declare  what  they  can  say 
against  the  party  so  arraigned,  if  he  require  the 
same    ), 

"The  learned  Mr.  Jardine,  in  his  Criminal 
Trials,  I,  614,  has  vindicated  this  trial  against 
the  unjust  criticisms  of  later  times :  "  This  doc- 
trine and  practice  [of  1690  and  later],  however, 
though  directly  the  reverse  of  those  which  pro- 
ceded  them,  were  not  founded  upon  any  legitiia- 
tive  provision  or  any  reconiol  <leci.Moi;  of  the 
Courts.  But  at  the  jieriod  of  Raleigh's  trial, 
there  was,  perhaps,  no  ]K)int  of  law  more  com- 
pletely k  ttleil,  than  that  the  statute  of  the!  *2 
Philip  and  Mary,  c.  10,  had  r(!|Kiiled  the  iiro- 
visions  of  the  statute  of  the  5tli  of  Edward  VI, 
resiK-ctiiig  the  production  of  two  witne-wea  in 
casea  of  treason.  ...  If,  therefore,  the  Judges 
who  presided  on  Raleigh's  trial  were  to  abide  by 
the  solemn  and  re|>eateii  decisions  of  tlieir  prede- 
cessors, and  the  uniform  prai-tiee  of  the  Courta 
of  law  for  centuries,  they  could  do  no  otherwise, 
consistently  with  their  duty,  than  decide  u 
they  did." 
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further  part  at  all ;  except  perhaps  as  furnishing  a  moral  support  for  the 
opinion  which  was  already  working  towards  a  general  hearsay  rule. 

(2)  That  at  this  time,  then  (say,  until  the  early  16008),  the  general  absen'^o! 
of  any  hearsay  rule  (as  already  noted)  allowed  equally  the  use  of  this  specilic 
class,  namely,  extrajudicial  statements  taken  under  oath,  is  clear  enough,  it 
appears  as  well  in  ordinary  felony  trials  **  as  in  treason  trials.** 

(3)  It  had,  of  course,  always  been  usual  (though,  as  just  seen,  not  essen- 
tial) to  have  the  deponent  present  at  the  trial ;  but  in  such  cases  the  general 
practice  in  State  trials  seems  to  have  been,  first  to  read  aloud  his  sworn  state- 
ment to  the  jury,  and  then  to  have  him  confirm  it  by  declaring  that  it  wns 
"  willingly  and  voluntarily  confessed  without  menace  or  torture  or  offer  of 
torture."*"  This  went  on  till  well  into  the  1600s.  The  sworn  statemtnc 
was  still  the  main  or  the  sufficient  thing;  but  it  was  thought  proper  to  liavu 
it  openly  adopted  by  the  witness,  so  as  to  show  that  the  prosecution  did  imt 
fear  a  recantation.  Thus  the  emphasis  came  gradually  to  be  transferred  from 
the  sworn  statement,  as  the  sufficient  testimony,  to  the  statement  on  the  trial 
as  the  essential  thing. 

(4)  About  this  time,  however,  and  markedly  by  the  middle  of  the  1 6OO9 
(coincidently  with  the  general  movement  already  considered),  the  notion  teiuls 
to  prevail,  and  gradually  becomes  definitely  fixed,  that  even  an  extrajudicial 
statement  under  oath  should  not  be  used  if  the  deponent  can  be  personally 
had  in  court  This  much  has  now  been  gained;  and  it  is  seen  in  civil  ami 
in  criminal  trials  equally.*'    His  statement  can  still  be  used,  though,  if  he 


••  ISLI,  W«iton'«  Trinl,  2  How.  St.  Tr.  911, 
924  ;  1615,  Elwet'  Trial,  ih.  SS.'i,  941. 

**  To  tile  instancn  of  thia  already  cited  above, 
construing  the  trcison  atatiitr,  may  be  added  the 
following :  1571,  Diike  of  Norrolk'a  Trial,  1 
How.  St.  Tr.  958,  pitmm  ;  1586,  Mary  Queen 
of  Suota'  Trial,  ih.  11S2,  1183;  1690,  Udall's 
Trial,  ib.  1271,  1302;  Mr.  Jardine,  in  hiaCrim- 
inal  Triala,  I,  614,  saya:  "At  the  time  of 
Baleigh'a  trial,  moat  of  the  circumatanuea  ob- 
jecte<r  to  by  Sir  John  Hiinlea  [under  William 
III,  about  1696]  were  strictly  legal  and  juatifla- 
ble ;  for  instance,  at  that  time,  the  depositiona 
of  absent  penona  were  read  aa  the  nsnal  course 
of  evidence  which  had  {irevailed  for  ceutariea  in 
State  iiroMcutions  ;  this  mode  of  proof  conHti- 
tuted  the  general  rule,  and  the  oral  examination 
of  witnesses  waa  the  exception,  which  was  in 
practice  sometimes  allowed,  but  was  aa  often  re- 
fused, and  never  permitted  bnt  by  the  consent  of 
the  counsel  for  the  prosecution."  He  also  asserts 
(Introd.,  I,  26)  that  "  the  ordinary  moile  of  try- 
ing persons  indicted  for  mnrder,  robbery,  or 
theft "  forbade  the  nae  of  depositions  ;  but  his 
only  authority  for  this  atatenient  is  Sir  Thnm.is 
Smith's  description  of  a  trial,  which  does  not 
auatain  him  ;  and  the  citations  in  the  note  alwve 
aeem  to  disprove  bia  belief. 

**  The  following  list  is  only  a  aelection : 
1686,  Babington's  Trial,  1  How.  St.  Tr.  1127, 
1131  ;  1589,  Earl  of  Arundel'a  Trial,  ib.  1350, 
1252  ;  1600,  Earl  of  Essex'  Trial,  ib.  1833, 1344  ; 
1616,  Eari  of  Somerset'a  Trial,  8  id.  966,  978. 


1600 


Compare  the  caaea  citeil  ante,  {  818,  under  Inn- 
fessions.  The  following  case  indicates  a  ^'rnwinj 
inclination  to  insist  on  thia  viva  ton  cnnliinm- 
tion  where  the  original  examination  was  techni- 
cally defective:  1631,  Ixjrd  Audleys  Trial.  3 
How.  St.  Tr.  401,  402  ("certain  examiiKitiniis 
having  been  taken  by  the  lords  without  an  uath. 
it  waa  resolve)!  [by  all  the  judges]  those  louM 
not  be  uaed  until  they  were  repeated  uihid 
oath").  ' 

*'  The  first  susgeation  of  this  view  seems  to 
occur  in  the  following  cases :  1583,  I'uckN'V  r. 
Rridgea,  Choice  Cases  in  Ch.  163,  qnotivi  1 
Swanst.  171  (witnesses  deceaseil  and  IkvoihI 
seaa  ;  depositions  in  the  Star  Cliainbrr,  et<., 
used) ;  1690,  Udall's  Trial,  1  How.  St.Tr.  1271, 
1283  (examination  on  oath  of  one  T.  re.td.  T.  W- 
ing  beyond  seiw;  bnt  it  does  not  apin^ir  tii;it  the 
latter  circumstance  was  essentinl).  In  K^Uiuli's 
Trial  (1603),  2  iil.  16,  18,  Ralc-i;<h  is  williiiK  to 
concede  that  LonI  I'obham'a  deposition  i mil 
have  lieen  used,  "  where  the  accused  is ikh  to lo 
had  conveniently  " ;  yet  there  it  was  used,  tjjnu.'h 
Cohham  was  "alive,  and  in  the  House."  lijt 
thereafter  the  precedenta  indicate  a  (riiiiril 
acceptance  of  the  notion  stitted  aliove  :  \ftV2, 
Toinlinson  v.  Croke,  2  Holle's  Abr.  tiS?,  jil.  3 
(deposition  receivable  if  the  deponent  is  dnid, 
not  if  he  is  living);  1613,  Fortescue  &  <  luikr's 
Case,  Godb.  193  (depositions  in  chancciv  not  to 
be  read  at  law  "unleaa  affidavit  be  mad'-  that 
the  witnesaea  who  deposed  were  ihad ") ; 
1629,  Anon.,  ib.  826  ("if  the  party  cannot  linil 
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the  deposition  wi'  not  ^l^XZZo"'^  ""  *"  ''^  '"^'^"  "^J^'^"""  *•"»* 

But  the  thouThrSt^rxt^:;LTt^^^^^^  ^ 

opj.nun.ty  for  cross.e.an.ination  ha,  not  beei  rX""'  '""  "^^^  '^'^ 
(5)  By  the  middle  of  the  leoOs.  the  orthodox  tradition  in  favor  of  allnw 

.1  .         F'"s"=*>8»i!g.     ine  state  of  opinion  ia  illiisfrnfj.H  K«  «„„    < 

the  prosecutions  conducted  by  the  anti-Stuart  party  L    So^  ft  1,      °i 
the  upper  hand  and  deposed  Charles  I :  ^  ^  '  °*"*"'^'* 

1643,  Col.   Fiennes'  Trial.  4  How    St    T-    lax  f,t  i     ^t      ,  . 

When  this  nec«ii,ity  for  the  witness'  aUence 
could  be  fore«e„  (as  when  «  depoHition  ^uZ 
W.«ked  for  before  trial),  there'Z  some  ear"y 
indications  that  cross-examination  would  C  a 
miuired  condition:  160«,  Matthews  b  P,.i+ 
Comb.  63  ("The  witness^,  may  b^  examinS 

te  *°  *™'<^  '^'■°"'*  J"^*'-  ^y  leave  of  Shi 
Court,  as  well  m  criminal  cauiies  as  in  dvil 
wbere  ,  sufficient  reason  apfiears  to  the  Court." 
as  going  to  sea,  etc    and  then  the  other  sjd^ 

Oar.  II.  c.  23,  $  6  (in  certain  insurance  claims 
seamen  being  otten  the  witnesses,  an  oath  debtnt 
maybe  administered,  "  timely  notice  lK,ing  given 
to  the  advrree  party,  and  set  up  i„  the  office  be" 
fore  such  examiniition,  ,  the  end  such  witness 
or  witnesses  may  Iw  cioss+xamined  ") 

"  AnU  16M,  Hudson,  Treatise  of  the  Star 
2M /'mI-  P'-  "'•  *  2'' "'  "'"^-  Coll-'Ot.  JuriU 
«u,rl.  ,K?  '■?""'  imputation  to  our  Ki.glish 
courts  that  witnesses  are  privately  produced  " 
in  clmncery;  iwititinR  out  that  the  Wvle,siasti. 
cal  Court  does  otherwis,.,  and  reciting  a  recent 
reform  of  ,  C.  EKerton  that  witnesses  should 
Iw  pro.iuce.1  before  the  op,K,uent,  "  that  the  other 

i«i7  il^l  "',"',"?*'  '"'"  "'»"  'f  ">«*■  l'l''"»e"); 
7«o  '770"^''  °l  l-"""'"''  Trial,  3  How-.  St.  tr. 
fhf'fl!  .*.?*"'L''  A"»"'eyOeneral,  aiding  in 
he  Sur  Chamber,  «iy,:  "The  p^ceedinp  in 
this  court,  as  in  all  other  courti^  is  by  elam- 
rtw""  "f.,"""™^  «»«"«» in  pwchnint.  not 


»  witness."  then  his  deposition  "in  an  English 
court,  in  a  MUM  betwixt  the  same  parties,"  may 

.1,  f  1  ■  If  ..'•  •'"'"'"laot  in  ra|ie  demand«l  that 
Uielady  be  "produced  f«:e  to  faue;  which  she 
was ;  who  by  her  oath  viva  vote  satisfied  the 
audience");  1638,  Dawby's  Case,  Clay t.  62 
N-nittod.  when  dead) ;  1645.  Lord  Mncguires 
TrmI,  4  How.  St.  Tr.  663,  678  (most  of  the  wit- 
nesses  spots  vim  voce  ;  a  de|H>sition  was  use,!  of 

1658,  Mordant's  Trial,  S  id.  907,  922  (all  sworn 
except  one,  an  escaped  prisoner,  whose  deixisi- 
tion  was  us^)  j  1666,  Loi-d  Morley's  Case,  Kel. 
'     "w-^'-  Tr-n0(de,«8itions  beforeacorol 
ner  mixht  be  read  if  the  .le|«nent  were  dead, 
0  unable  to  travel,  or  detained  by  defendant 
but  not  if  unable  to  l«  found) ;  1673,  Blake  r 
P.W.  1  KeU  36  (sneaks  of  the"  affidavit  of  a„ 
•Isciit  i»-raon  as  allowable,  but  apparently  by 
co,,s,.,,t  only);  ,678    Biouiwich's  ESs,,  1  Vl 
180   like   Unl  Morieys  Case) ;   1678.   Earl  of 
PHubroke's  Tnal,  6  How.  St.  Tr.  1309,  1338  (a 
pliysiciaii  olfere  his  prior  dejwsition  before  the 
maKNtrate;   the   Court;    "i'ou   must  give"? 
again  nvavocf.;  we  must  not  read  yourexam- 
Vo"?'.!!"™  "'«  f''"'rt")  i  1686,  Ctates'Tru" 
Ifi  \^"'  '28S  (Jeppsition  of  ;  witne«"ot 
ronml  alter  wareh,  excluded);  1692,  Harrison's 
Tml.  12  Id   883    851  (deposition  taken  by  the 
.•o  o„cr  in    he  defeml.n,'.Wnce.  read  became 
the   .icfeudant    had    eloigned    the    deponent). 

iroi._  It  AA  *  ' 
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then  Mr.  Prynn,  for  the  prosecution,  uswered,  among  other  things,  th»t  in  the  eiril  law 
■od  oourts-martial  trials  were  aa  usual  •'  by  talimoniU  [«.  t.  depositions]  aa  by  lt$tibu.i 
tiea  voce ;  that  in  the  Admiralty,  a  civil  law  court,  as  likewise  in  the  Chancery,  Star 
Chamber,  and  English  courte  formed  after  the  ciTil  law,  they  proceed  usually  by  way  oi 
deposition;  that  even  at  the  common  law  in  some  cases,  depositionH  taken  before  the  coro- 
ner, and  examinations  upon  oath  before  the  chief  justice  or  other  justioet,  are  usually 
given  in  evidence  even  in  capital  eases;  that  the  high  Court  of  Parliament  hath  upon  just 
occasions  allowed  of  paper  depositbus  in  such  cases  " ;  and  the  depositions  were  "  upon 
solemn  debate  "  admitted. 

This  case,  to  be  sure,  was  no  precedent  for  a  common-law  trial,  and  it 
occurred  amidst  a  bitter  political  controversy ;  but  it  sufficiently  illustrates 
the  unsettled  state  of  opinion  and  the  tendency  of  the  time."  Yet  no  final 
settlement  came  under  the  Commonwealth,  nor  under  the  Bestoration,  uur 
directly  upon  the  Revolution.*" 

(6)  By  1680-1690  (as  already  noted)  had  come  the  establishment  of  the 
general  rule  against  unsworn  hearsay  statements.  This  must  have  helped  to 
emphasize  the  anomaly  of  leaving  extrajudicial  sworn  statements  unaffected 
by  tlie  same  strict  rule.  By  1696,  or  nearly  a  decade  after  the  Revolution, 
that  anomaly  ceased  substantially  to  exist.  A  few  rulings  under  the  Resto- 
ration had  foreshadowed  this  result  ;V  but  in  that  year  it  was  definitely  and 
decisively  achieved  in  the  trials  of  Paine  and  of  Sir  John  Fenwick.  The 
former  was  a  ruling  by  the  King's  Bench  after  full  argument,  and  came  in 


•  A  re6ection  of  the  Engliih  rule  in  this 
period  ia  teen  in  the  fullowiiig  colonial  records  : 
1660,  Haas.  KevisHl  Laws  ami  Lilierties,  Whit- 
roore's  ed.,  "  Witnessra,"  §  2  (a  witnesa'  testi- 
mony may  be  taken  before  the  magistrate,  but, 
if  tne  witueM  Uvea  within  ten  miles  and  ia  not 
disabled,  it  shall  not  he  used  "except  the  wit- 
ness be  also  present  to  be  further  examined 
about  it ;  provided  also  that  in  capitall  cases  all 
witnesses  shall  be  present,  wheresoever  they 
dwell " ;  repeated  in  the  Revision  of  1672) ; 
1692,  Propnetor  e.  Keith,  Pa.  Colon.  Cas.  117, 
124  (affidavits  were  olfered  to  prove  the  truth  of 
a  libel ;  but  the  I  ourt  "  were  very  unwilling  to 
have  them  read,  saying  it  was  no  evidence  un- 
less the  persons  were  present  in  court "  ;  yet 
they  permitted  some  to  be  read,  sine-  the  wit- 
nesses oonld  not  be  present  "by  reason  of  the 
extremity  of  the  weather  "  ).  See  also  Browne'a 
History  of  Maryland,  84. 

••  Mr.  Jatdine,  in  his  Criminal  Trials,  Introd., 
I,  8S,  29,  says :  "  The  ancient  mode  of  proof  by 
uaminations  [under  oath  of  absent  persons]  con- 
tinned  to  be  the  usual  and  regiiUr  course  pn  caaea 
of  treason  or  other  state  offences]  dnnug  the 
reigna  of  Elizabeth,  James  I,  and  Charles  I. 
.  .  .  During  the  Commonwealth  the  practice 
of  reading  the  depositions  of  absent  witnesses 
entirely  disappeared,  and  has  never  been  since 
revived.  ...  It  is  believed  that  not  a  single 
instance  can  be  produced  of  the  reading  of  the 
deposition  of  an  absent  witness  on  the  trial  of  a 
criminal  (except  in  rases  expressly  provided  for 
by  statute),  since  the  reign  of  Charles  I."  It 
would  seem  that  the  iustances  in  note  47,  mpra, 


show  the  practice  to  have  been  sanctioned  until 
after  the  Revolution ;  Mordant's  Trial,  ubure 
cited,  certainly  shows  that  it  did  not  cease  dur- 
ing the  Commonwealth.  Mr.  Jardine  seriiia  to 
have  had  a  general  but  incorrect  notion  that  tlie 
older  methods  ceased  with  the  Commonweal  tii ; 
for  example,  that  torture  did  not  cease,  us  lie 
believea  it  did,  has  been  noticed  ante,  |  818. 

•*  AhU  1668  (no date  or  name),  Rolle'.  Abr., 
11,  679,  pi.  9  (depositions  taken  by  bankruptcy 
commissioi:en,  not  admitted,  "iu  a  suit  iu 
which  cornea  in  question  whether  he  was  a 
bankrupt  or  not,  or  to  prove  anything  dei^-ud- 
ing  on  it,  for  the  other  party  could  not  rross- 
examine  the  party  sworn,  that  ia  the  comuMin 
course");  1669,  R.  ».  Buckworth,  2  Keb.  403 
([lerjury ;  testimony  of  a  deceased  witness  sworn 
at  the  trial  where  the  perjury  was  conniiiit.d, 
received  ;  by  two  judges  to  one) ;  ante  1680, 
Hale,  Pleas  of  the  Crown,  I,  806  ("The  in- 
formation upon  oath  taken  before  a  justice  of 
the  peace  "  ia  admissible  in  feltmy,  if  the  de- 
jionent  is  nnabis  to  travel,  yet  in  trta»m  this 
IS  "  not  allowable,  for  the  sUtnte  requires  timt 
they  be  produced  upon  arraignment  in  the  pres- 
ence of  the  prisoner,  to  the  end  that  he  iiiiiy 
cross-examine  them  ") ;  1688,  Thatiher  v.  Wal- 
ler, T.  Jones  63  (deposition  before  the  coroner 
of  one  beyond  sea,  admitted ;  but  held  tlnit  a 
deposition  before  a  justice  of  the  peaie  should 
not  be  received  ;  the  caae  of  the  coroner  stamliug 
on  the  ground  of  a  record) ;  1694,  R.  v.  Taylor, 
Skinner  403  (affidavit  not  admissible) ;  and  the 
ciutions  at  the  end  of  note  47,  supra. 
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the  deposition,  the  victor^  of  «,!?  ^  '*''°'**  '""^  admission  of 

17008  the  writers  upon  the  law  rumnr,-  .  »m  ??  ^'?'"°"'8  °*  *•>« 
reason  of  the  rule  in  this  connect^  L  «Lh  ?,""^  «lo<;trine;"  and  the 
observed  in  the  history  ofthrr, Si  ,  "*  "'^  '^'"'  ^"^uage  already 


•»  l«»«.E.«.PMDe^8Mod.l63 (libel;. depo- 
.ition  of  B  examiued  by  the  mayor  of  BrUtoI 
npouoath  but  not  iu  P.'g  pre«-nce.  w«,  oK 

ant  had  lost  .11  op,»rtunity  of  c.o8s-«a«iii,i,i« 
him,  .i,d  the  lue  of  examinations  before  S 
Hers  and  ju.tice.  rested  on  the  special  stotutory 
.uthonty  given  them  to  take  su^depositrons' 

i  Itas,  and  it  wai  the  opiniou  of  both  toiirt« 
tha  these  deposition.  rf.onld  not  be  eiven  i^ 
evulenoe,  the  iefendwit  not  being  present  when 
luy  were  taken  before  the  .nayi'^S^JS  so  had 
I<«t  the  benefit  of  .  cn«..exa,i,in.'lon  ^  the 
reporto  of  thu.  cue  io  1  S.lk.  281,  1  Ld.  Itaym. 
7ii»,  are  bnefuid  obscure).  ' 

„  r  -.'JTi.'  ''"'•  ""«"'»'  that  R.  V.  Paine  is 
not  cited  by,ny  of  the  numerous  debate™  in 
ieuwick's  tri.1      The  date  of  the  forme"  U 

S  ?"w  ",''•'7  ^"^'  ">  *■»•  "'.  "I'i'l'  >»•«" 
pZflf".  t'!",'"^',".**''  »'  ^^  »«""h.  before 
Ffimic*8  Trial  It  Is  cited  in  Bishop  Attcr- 
burv  8  Trud,  in  1728,  infra.  '' 

S37,  531-607,   «l»-750  (the  .worn  statement 

■aid  to  have  .bsentad  himself  by  the  »cc^'l 
Um,H.r..^w„  offered  on  « trijln  P.rlUiTnt  • 
a  pro  „ng^  deb.te  took  pUce,  and  this  dS 
Uo.,,  tenmd  he.r..y,  w..  opposed  on  the  prS 
gr..undof  ".fundamental  rale  in  our  laWthH 

nJoL'^Lt".^  P^n  .gainst  a  m.„  when' 
tlV^ri^n^  £:'  '"*  ?*•  •""  *»  the  presence  of 
wL'^v  .  '  ^"•"^,''«  >°7  cross-examine  him 
«■"  Kives  auch  evidence,'' "by  which  much 
S.l»..  sweanng  was  often  detected  " ;  the  d em'i^ 

,0,,  w,^  finslly  „|,„ittod,  Nov.  19,  by  2irto 

n  .In.  r^i     ";  *.''^ O>mmons .nd  by  66  to60 

L  IJ:^  'r";..''"'  "  >  •='«"  f«""  »!'«  debate 
that  many  of  those  voting  to  receive  the  demsi! 

liot  bound  to  foUow  the  rule,  of  evidence  ob- 


taining in  the  inferior  Conrto ;  tie  speeche. 

tefrtlSl',''""  •""'"  wouId'.d„' t  Here 
li.lf-he«rted  .nd  evasive  ;  moreover,  the  prosecu- 
tion  only  ventured  (596)  to  offer  it  J^^o?- 
rohorating  evidence  "  j  see  .upra,  note  33). 

"  Ihe  lost  remnait  of  hesitation  is  foiin,!  i- 
2iT'bV-  f'l  '?"'  *  «•'"•  «ri  Ld^Siym" 
.ppMl  from  <  immisaioners  to  appeal-cora- 

misaioners  dt  ^ns  below  could  Je  useTor 
the  w,t„es«,t  aid  "be  brought  in llrn 
l««onal  V  .nc  ex«mined  viva-voce";  rSled 
.t  first  tU  "the  Uwdoes  not  make  «m ^ 
evidence  neoesssry.  unless  before  .  wV-^ 
other  case,  deixwitions  may  be  evidence"  •  I 
.fterwards,  mutata  opiaione,  the  Court  reauir^d 

wirrthrit  ""^^-  ^?""'  p^n-^^js  w^h 

which  the  older  notion  lingered  on  U  seen  in 
Bishop  Attorbury'.  Tri.1,  16  How  St  tTsm 
463,  471.  495.  6oi  623,  636.  695760?,  bIsJ  «^ 
nn?  L   "'.^"'  """'w"""  before  th^  C'ounciL 


peachment  voted  bv  ."mVjonV'of^he^Lo'S.' to 
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be  j*«"Ted  ,  „„„  i„„  ,u\.e  was  cieuly  the  result 
of  hot  partisuiship.  and  the  muiJwr.  ofUi. 
Smpeachment  conceded  that  their  Scew^ 
not  legal ;  in  thU  trUl  the  first  citation  of  k" 
Paine  occura.  at  p.  636. 

ti**  *I?°'„,*^"''}''''  P'*f««>  to  State  Trials.  1 
How.  St.  Tr.  XXV  ("The  excellency  therefor, 
of  our  aw,  ,bove  other.  I  take  to  conuat  chiefl? 
in  that  part  of  them  which  regard.  cri3 
prosecutiomi.  .  .  .  In  other  coulurie,  .the 
«itne««s  ,re  ex.mined  in  private  .nd'in  the 
prwners  .bsence ;  with  us  they  .re  produced 

.^rt  ♦I."*  '"''  "*l'  ""  "•"■•  evidence*^  in  own 
dourt.  the  prisoner  himself  being  present  .nJ  at 
liberty  to  croiis-ex»mine  thein");  ante  1726 

1  Atk.  203  (denosition  before  bonkraptcyS 
missionet..  excluded).  '^   ' 

^See  the  quotation,  iu  the  pnoediag  uk 
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sible,  might  be  thought  to  call  for  special  exemption,  namely,  the  sworn  ex- 
amination of  witnesses  before  justices  of  the  peace  in  certain  cases,  and  uf 
witnesses  before  a  coroner.  That  the  rule  excluding  depositions  taken  with- 
out cross-examination  should  be  applied  to  those  of  the  former  sort  was  nut 
settled  until  the  end  of  the  ITOOs."**  That  it  should  apply  to  those  of  tlm 
latter  sort  never  came  to  be  conceded  at  all  in  England,***  —  at  least,  inih- 
pendently  of  statutory  regulation  in  the  1800s;  and  long  tradition  availed  to 
preserve  the  use  of  these,  though  only  as  a  distinct  exception  to  a  guix  imI 
rule.  That  general  rule,  from  the  beginning  of  the  1700s,  was  ck-nrly 
understood  to  exclude  alike  sworn  and  unsworn  statements  made  with mt 
opportunity  to  the  opponent  for  cross-examinatioa  From  that  period  the 
rule  could  be  broadly  stated  in  the  words  of  a  judge  writing  just  two  centu- 
ries later  :*>  "  Declarations  under  oath  do  not  differ  in  principle  from  dechi  ra- 
tions made  without  that  sanction,  and  both  come  within  the  rule  wiiich 
excludes  all  hearsay  evidence." 

One  noteworthy  consequence,  having  an  important  indirect  influence  nn 
other  parts  of  the  law  of  evidence,  was  the  addition  of  a  new  activity  to  the 
accepted  functions  of  th<)  counsel  for  an  accused  person.  In  1695*'  council 
had  been  allowed,  in  treason  only,  to  make  full  defence  for  the  accused ;  hut 
until  1836 "  no  law  allowed  this  in  felony.  Yet  as  soon  as  the  right  of 
cross-examination  was  established,  it  w^vs  indispensable  that  trained  counsel 
should  be  permitted  to  conduct  it,  if  it  were  to  be  effective."  And  so  in  a 
short  time  this  practice  (without  technical  sanction)  forced  itself  ou  the 
judges  in  criminal  trials : 

1883,  Sir  Jame$  Stephen,  History  of  the  Criminal  Law,  1,  424 :  "The  most  remark- 
able change  introduced  into  the  practice  of  tlie  courts  [from  the  middle  of  the  eighteiiith 
century]  was  the  process  by  which  the  old  rule  which  deprived  pruoners  of  the  assLsbmce 
of  counsel  in  trials  for  felot:y  was  gradually  relaxed.  ...  In  Barnard's  trial  [in  ITo^l 
his  counsel  seem  to  hare  cross-examined  all  the  witnesses  fidly.  ...  On  the  other  Ijitiul, 
at  the  trial  of  Lord  Ferrers  two  years  later,  llio  prisoner  was  obliged  to  cross-examiuu  the 
witnesses  without  the  aid  of  counsel.  .  .  .  The  change  [of  law  by  the  statute  of  183U] 
was  less  important  than  it  may  at  first  sight  seem  to  hare  been." 

Indirectly,  this  resulted  speedily  in  a  new  development,  to  a  degree  l)efore 
unknown,  of  the  art  of  interrogation  and  the  various  rules  of  evidence  natu- 
rally most  applicable  on  cross-examinations,  —  particularly,  the  impeachuiunt 
of  witnesses.**    Furthermore,  it  resulted  ultimately  in  the  breakdown  of  the 


•»  1739,  R.  V.  Wfwtbeer,  1  Leach  Cr.  I,.,  1th 
ol.,  12  (<le(:<>»«>d  accomplice's  infariiiation  u|iaii 
oath,  adinitttxl,  though  it  was  ohjecteii  that  th« 
defetKlant  "would  lose  the  lienefit  which  miKht 
otherwise  have  arisen  ft'om  cnms-cxaminatinn")  ; 
1762,  Foster,  Crown  Law,  328  (the  eminent 
author  regards  a  deceased  deponent's  examina- 
tion before  either  coroner  or  justices  ss  admia- 
siblu,  not  diwriminating  as  to  the  accused's 
presi-iice  anil  cross-examination) ;  17S0,  R.  v. 
Woo<lcock,  2  Leach  Cr.  L.,  4th  «(.,  600  (jiistire 
of  the  |>encc'a  examination  of  the  victim  of  an 
assault,  exclude)]) ;  1790,  R.  v.  Eriswell,  3T.  R. 
707  (justice  of  the  peace's  examination  of  a 
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pauper  as  to  his  settlement ;  a  divided  Conrt) ; 
1801,  R.  V.  Ferryfrystone,  2  East  64  (the  .x.  luj- 
ine  opinion  of  the  prece<ling  case  cnntirn>e<l). 

**  K.  r.  Eriswell,  lapra;  and  cases  ciCtil  pial, 
i  1374. 

••  1889,  Vann,  J.,  in  Lent  v.  Shear,  160 
N.  Y.  462,  55  N.  E.  2. 

"  St.  7  *  8  Wm.  HI,  c.  8. 

•»  St.  8  *  7  Wm.  IV,  c.  114. 

**  By  the  prosecuting  counsel  it  had  of  conrse 
already  been  employed,  e.  g.  1888,  Seven  Bish- 
ops' Trial,  12  How.  St.  Tr.  183. 

**  As  noted  ante,  f  8. 
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r  M    »7  !-^    I  testimony   by    cro88-examin8tion    took    double  and 
lltn.ed"ln"tU  VLn    ''"'"  T  '■—--.  the  oW  tr^diS' 

What  we  find,  then,  in  the  development  of  the  Heanwv  rule  is-    n\  A 

bTttTury  S't^f '^  1500..  durin/ which  no  obS f/st  "o  th^u.1 
by  the  jury  of  teatimonml  statemenU  by  persons  not  in  court:  (2)  then  a 

pnety  of  such  sources  of  information,  and  the  notion  gradually  butdet 
n.tely  shapes  itself,  in  the  course  of  hard  experience,  that  the  i  of  th« 
impropriety  is  that  all  statemenU  to  be  used  as  tes  i.uony  shoTd  be  made 
only  where  the  person  to  be  affected  by  them  has  an  opportunity  of  probin« 
their  trustworthiness  by  means  of  cross^xaminationj  (3)  Finally  by  J! 
beginning  of  the  1700s.  a  general  and  settled  acceptenc  of  thU  ;ule  as  J 
fundamental  part  of  the  law.«  Such,  in  brief,  seems  to  have  been  the  couse 
of  development  of  that  most  characteristic  rule  of  the  Angro-American 
lawof  ev,dence.-a  rule  which  may  be  esteemed,  next  to  jun-^  kT Z 
patest  contribution  of  that  eminently  practical  legal  system  to  the  wor Id's 
jurisprudence  of  procedure.  w  mo  worms 

offh^Hea^rr?*'^'!'*"  "*  Confronution.  The  essential  requirement 
of  the  Hearsay  rule,  as  just  examined,  is  that  statements  offered  testimonially 
must  be  subjected  to  the  test  of  Cross-examination.  But  a  process  commonly 
spoken  of  as  Confrontation  is  also  often  referred  to  as  an  addiUondand 
accompanying  test  or  as  the  sole  test  Now  Confrontation  is.  in  its  ma"n 
aspect,  merely  another  term  for  the  test  of  Cross-examination.  It  is  the  pre" 
nmna^  step  to  securing  the  opportunity  of  cross-examination;  and.  soTr 
as  It  IS  essential,  this  is  only  because  cross-examination  is  essmitiaL    The 

cir^it^ro^T""  ",  *''  "«''  *°  ''^  °PP"^-'*^  "^  cross-examLtl" 
Confrontation  ako  involves  a  subordinate  and  incidental  advantage,  namely 
the  observation  by  the  tribunal  of  the  witness'  demeanor  on  the^stk^as  a 
minor  means  of  judging  the  value  of  his  testimony.  But  this  minor  advan- 
tage is  not  regarded  as  essential,  i.e.  it  may  be  dispensed  with  when  it  is  not 
feasible.  Cross^xamination,  however,  the  essential  object  of  confrontation 
..mains  indispensable.  The  details  of  this  distinction  are  elsewhere  toT' 
examined  (po.t.  §  1395);  it  is  enough  to  note  here  that,  so  far  as  clfron! 
tation  IS  an  indispensable  element  of  the  Hearsay  rule,  it  is  merely 
another  name  for  the  opportunity  of  cross-examination.  ^ 


.  •  Mr.  Erakine  made  his  celebrated  speech 
in  Unl  George  Oordon'a  eaae,  1781,  after  mid- 
niRht,  aud  the  verdict  waa  given  at  6.16  a.  m.. 
the  Court  having  lat  from  8  r.  m.  the  ptevioui 

from  8  till  puit  midnight"  (Sir  H.  B.  Poland, 

Until  the  trial  of  Hardy,  in  1794,  "th?«  had 
not  yet  been  an  inatuce  of  a  trial  for  high 
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treason  that  bad  not  been  finished  in  a  ainvle 

7  ir^^!™''**"'  ^'"^  "'  ^^'  Chancellors.  6th 

«  I'o.Y        '*''*•  t^inpo"  tl>e  citations  post, 
%  1864. 

••  It  therefore  does  not  date  back  so  far  as 
our  judges  have  sometimes  fondly  predicated,  — 
_  to  Magna  Charta,  if  not  beyond  it,"  for 
instance  (Anderson  v.  SUte,  89  Ala.  12,  7  So 
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An  ezpotitioit  of  the  HearMj  rale  embnces 


I  1366.    SMalM  flf  ToflM. 
four  genenl  topioe : 

L  The  Heanay  rale's  requiremenU,  and  their  wtiif action;  i«.  the 
detailed  rales  for  application  of  the  testa  of  Cross^zamination  and  Confronta- 
tion; 

II,  The  kinds  of  assertions  admitted  as  Exceptions  to  the  Hearsaj  rale ; 

in.  Utterances,  not  being  testimonial  assertions,  to  which  the  Hearuy 
rule  is  not  Applicable; 

IV.  Siuidry  statements  to  which  tb  ^  Hearsay  role  is  Applicable. 


IM<fl 
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SuBTiTW  l!   THE   HEARSAY    RULE   SATISFIED. 
Towo  I :  BY  CROSS-EXAMINATION. 


1 1370.  Craff-Rxamined  Sutammti  not  an 
Exception  to  the  Ueuwr  RoK 

1 1371.  Opportunity  of  Croee-exMnlaation.  ■■ 

""H'rSi"'  fS  If  "^  Crj,»ex.n.in«ioi,.    ^ 
i  I37S.  UirUott  of  Topic*. 

1.  Kind  o(  IMbnnia  or  Oflkw,  m  ■Act- 
ing Opportnnity  of  CrOM«nmitta- 
tton. 

1 1S7S.  Qmtnl  Principle:  Sundry  Tribnn«li 
(Cummiuionen  of  Lanil-Titlet,  Pilutue  Buk- 
roDtcy,  etc. ;  Arbitnttom).  ^^'        * 

1 1874.  Suae :  Tettimony  M  •  Coioaer't  In- 
qneit. 

1 1S7S.  TeKimonylwforea  Committing  Mat 
istrate  or  :  itice  of  the  i'«Me. .  "     ^^ 

•*i  '"•:J*Jx»ftipni;  Effect  of  Otiwr  PHb- 
eiplee  diicriminatad. 

.  '-."^i/.^"*  =   '^"•~'  Principle ;   Oppor 
tnuity  of  Crui»«xamination  required. 
A.!  li'*-  *•">•'  No*!"*  Md  8o«ci*«l  Time: 
Attendance  cure*  Defective  Notice. 

i  1379.  Same:  Plural  DepaeiUooa  at  the 
Sam*  nme  and  Dilfetmit  Pliee. 

f  I38a  Same:  Engliah  and  Caoadiaa  Statutes. 


V.  S.  Federal  Statatea. 
U.  S.  State  Mtalntea. 
Depoutioo*    in   Perpetuam 


!I3«1.  Same 
1331.  Sam* 
1383.  Same 
Memoriam. 

AiibSidor'"""*'   ''"»'■"''»'  »'  K'"*  «» 


I  I38S.  ^A'f /Ml*  Expert  Inreetintion* ;  Pi»- 
Voir  Dire;  TeMimony  by 


liminary  Ruling*  on 
aa  Opponent 


2.  !»•«••  and  P«rtia,.iMii«i|otingOppor. 
toaity  of  CYiTM  a«iinlnal1on. 

i  l.m  General  l>rinciple ;  Iiene  and  Partie* 
murt  hare  been  Snbetantiljly  the  Same.  ^^^ 

{  1387.  June  the  S«me. 

!I2fS    }>"'••  Of  Wvlee  the  Same. 

I  1389  Depoaition  umU  by  Eitlier  I'arty :  Op. 
ponenfi  U«.  of  a  Depoaition  uken  but  not  tnS. 

a.  Condnot  of  th«  Croaa-ezamlnatioa 
itartf,  ■•  aOMtinff  OppoitnnitT  of 
Croaa  awamlnatton. 

.bl  wTnei^'fc' o^r-SrSr '"^  ""~«^ 
thi  wftLJ'il''?  °',  C'o^'x^mination  through. 

iH  S[J2f"«iL*'"^  *°  *"'*•'  <"■  th*  Fault  oe 
tna  I'arty  offering  him. 

«i"*!"  'i?»-R"I»n"»»Anmrer*;  General  o» 
"  Sweeping  "Interruntorie*. 

f  1393.  Sundry  brafflciendee  of  Cra*«z,. 
awinition. 


§  1367.   <W««iUa.tion  u  .  DiatlactiT.  »d  Vital  P^tnr.  of  on,  L.w 
For  two  centun^past.  the  policy  of  the  Anglo-American  system  of  evidence 

fel^"„f  tr*?"*  '\rt^'''  °'  *^"""«  ^y  cross-examination  as  a  vTtS 
feature  of  the  law     The  belief  that  no  safeguard  for  testing  the  value  rf 

theTn^Vr  ?w"  ""^"^'^  *°  '^''  '"""'''^  ^^  cro«,.examination  and 
the  convicuon  that  no  statement  (unless  by  special  exception)  should  be  used 
as  testimony  until  it  has  been  probed  and  sublimated  by  that  test,  has  found 
mcrejsmg  strength  in  lengthening  experience.  Not  even  the  abu  esld  the 
puenlit.es  which  are  so  often  found  associated  with  cioss^xamination  have 

a\tl  T^^"""  '"  '"'"^  ^'  ""y  ^  *»»»*  •"  »°-  *han  one  sennit 
takes  the  place  m  our  system  which  torture  occupied  in  the  meduevnl  system 
of  the  cmlians.    Nevertheless,  it  is  beyond  any  doubt  the  greatest  legal  enS 

ver  invented  for  the  discoveiy  of  truth.  However  difficult  it  may  Kor 
the  layman  or  the  foreign  jurist  to  appreciate  this  iu  wonderful  power,  ther« 
has  probably  never  been  a  moment's  doubt  upon  this  point  in  the  mind  of  a 
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lawyer  of  experience.  "Yon  can  do  anything,"  uid  Wendell  Phillipt, "  with 
a  bayonet  — except  tit  upon  it"  A  lawyer  can  do  anything  with  a  ctota- 
examination,—  if  he  ia  ■kilful  enough  not  to  impale  his  own  cauie  upon  it. 
He  may,  it  is  true,  do  more  than  he  ought  to  do ;  he  may  "  make  the  worMu 
appear  the  better  reason,  to  perplex  and  dash  maturest  counsels,"  —  mny 
make  the  truth  appear  like  falsehood.  But  this  abuse  of  its  power  is  able  io 
be  remedied  by  proper  control.  The  fact  of  this  unique  and  irresistible  powi-r 
remains,  and  is  the  reason  for  our  faith  iu  its  merits.  If  we  omit  politi- 
cal considerations  of  broader  range,  cruas-examination,  not  trial  by  jury,  is  tliu 
great  nnd  percnnneut  contribution  of  the  Anglo-American  system  of  law  to 
improved  methods  of  trial-procedure.'  Striking  illustrations  of  its  power  b> 
expose  inaccuracies  and  falsehoods  are  plentiful  in  our  records ;  *  and  it  is 
apparent  enough,  in  some  of  the  great  failures  of  justice  iu  Continental  trials 
that  they  could  not  have  occurred  under  the  practice  of  effective  cross- 
examination.*  The  praise  of  cross-examination  and  its  efficacy  as  a  funda- 
mental test  of  truth  have  often  been  the  subject  of  comment  and  expoeitiuii 
by  our  judges  and  jurists : 

Anit  1680.  Sir  Maiihtw  Halt,  L.  C.  J.,  In  bis  History  of  the  Common  Law,  c.  12: 
'•  The  excellency  [in  English  law],  of  this  open  course  of  evidenee  (o  the  Jury  in  presence 
of  the  judge,  jury,  parties,  and  council,  and  even  of  the  adrerse  witnesses,  appears  in  these 
particulars  :  .  .  .  .Idly,  That  by  this  course  of  personal  and  open  examination,  there  ii 
bt)purtunity  for  all  persons  concerned,  Tii.  the  judge,  or  any  of  the  jury,  or  partie.'*,  or 
their  eouncil  or  attornies,  to  propound  occasional  questions,  which  beats  and  boulUt  out 
tlie  truth  much  better  than  when  the  witness  only  delivers  a  formal  aeries  of  his  kno«le<J;;« 
without  being  interrogated." 

1806,  Mr.  W.  D.  Eran$,  Notes  to  Pothier,  II,  108:  "Whoever  has  had  an  opportunity 
of  attending  courts  of  judicature  and  also  of  seeing  the  private  examinations  which  are 
taken  upon  many  of  the  occasions  above  alladed  to,  must  be  conrinned  of  the  grnt 
danger  of  suffering  any  public  or  private  interests  to  be  affected  by  such  examinstions. 
Wherever  the  narration  of  a  witness  may  be  the  subject  of  objection  on  acooant  of  his 
veracity,  the  failure  which  justice  must  experience  from  the  want  of  an  opportuuit;,  of 
trying  tlie  fact  by  a  minute  examination  of  circumstances  open  to  contradiction,  by  fixing 
the  witness  to  time  and  place  and  all  other  topics  not  eomprired  in  a  general  sweeping 
account,  will  be  manifest  to  the  most  cursory  observers.  .  .  .  But  even  when  all  suxpioicn 
of  veracity  is  supposed  to  be  out  of  the  question,  bow  very  unsatisfactory  is  the  ez  parte 
acoount  of  a  witness  taken  under  circumstances  in  which  the  adverse  party  had  not  a  fair 
opportunity  of  cross-examination.  .  .  .  The  decision  of  the  event  by  the  materiality  of 
facts  disclosed  on  cross-examination  is  a  matter  of  perpetual  occurrence.  .  ,  .  The  ex- 
perience of  every  lawyer  must  furnish  many  instances  of  a  set  of  cnt-and-dried  depositions 
being  unable  to  stand  the  test  of  an  open  cross-examination." 

1811,  Bayley,  J.,  in  Berkeley  Peerage  Cote,  4  Camp.  403 :  "  Whoever  has  attended  to 


*  Mr.  Beutham  affirms  this  in  the  quotation 
jKMt.  Bach  also  was  the  prononncemeut  of  an 
eminent  member  of  the  Tokyo  Bar,  Mr.  Maso- 
iiroa,  who  bad  enteied  the  Bar  at  the  Middle 
Temple,  London,  and  had  enjoyed  an  opportn- 
nity  of  oomparing  the  methods  there  learned 
with  those  of  hi*  hiethren  who  had  been  trained 
in  Francs  and  Germany.  In  CoDtinental  prac- 
tice, the  examination  of  witnesses  is  in  theory 
conducted  by  or  through  the  judge,  hy  repetition 
of  qaestioiis,  and  in  practice  croesexamination 


ia  so  casual  or  so  feeble  as  to  be  a  negliKJIil* 
quantity. 

■  8ee  ante,  ||  782,  990-996,  1005-1006.  1260, 
potl,  i  >368,  for  examples. 

*  For  example,  in  some  of  the  triala  xet  out  In 
the  Appendix  to  Stephen's  History  u{  the  Crim- 
inal liaw,  ToL  L 

Conreraely,  in  the  Dieyfns  trial  (1899),  the 
exposure  of  the  proseention's  particular  frauds 
was  due  almost  entirely  to  M.  Labori'a  crow 
examiaatioo. 
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"^•"•"»».  »•»•  •w»t««iiilD«tlon,  Md  th«  rMiMDlnation  of  witnwM,  ud  hu 
obMnwd  whM  »  Twy  diffmnt  thaiw  tboir  ttoiy  tppMn  to  Uk«  in  Meh  o(  tiMM  iitaKra, 
will  at  onM  M*  how  ntrwarij  dMgwwu  it  U  to  art  on  th*  ««  forta  ttatcmant  of  may 
witn«M  and  itill  mora  of  •  wUimm  broagiit  forward  nndmr  .ba  inlluanea  of  •  party  In- 
trntfd.  Ill  ttiU  eaia  A.,  wboaa  lagitiiuMy  in  luppoMd  t  bo  in  iaaua,  baa  put  tn  J.  8. 
i'vrry  quntion  he  thought  lit,  and  hiu  tharefore  obuined  from  bim  probably  not  tha  whola 
that  J.  8.  knowi  upon  tha  aabjaot,  but  all  that  will  benallt  A.  i  whila  B.,  againot  whom 
thU  dapoaitioa  ii  to  ba  read,  hat  had  no  opportunity  of  pro|>o*iiig  a  aliiRle  qumtlon  to 
.1.  »..  either  to  put  bi«  veraeity  to  the  teat,  or  to  bring  out  any  othor  matter  within  tha 
knowledge  of  j.  8.  which  would  make  in  hii  faror.  .  ,  .  Thara  may  ba  tarioui  other  eon- 
tideratioiii  in  point  of  iiitorent  to  influcnoe  tha  father,  which  if  azhilnted  by  croaa- 
•lamination  might  in  a  great  degree  iinp«ach,  if  not  completely  destroy,  the  effect  of  tha 
evidence  he  haa  given.  8o  it  might  turn  out  on  eroaa-examination  that  he  had  niada 
other  contrary  decUratioo*,  parhapa  equally  solemn  aa  thoae  aa  to  which  he  hu  l>een 
axked,  and  that  hia  conduct  ...  had  oean  iiicb  aa  to  throw  an  entire  ditcradit  on  hit 
preaent  aaaeTerationa." 

1824,  Mr.  Tkonuu  StarHt,  Evidence  f,  06, 130 :  "  The  power  given  to  the  party  againit 
whom  evidence  U  offered  of  eroaa.examining  the  witneis  upon  whou  authority  the  evl. 
dence  dependa  constitutei  a  atrong  teat  of  both  the  ability  and  the  willingneu  of  tha 
witntHM  to  declare  the  truth.  By  tbia  means  the  opportunity  which  the  witnesn  had  of 
ascerUining  the  fact  to  which  ha  testiflee,  hia  ability  to  acquire  the  requiaite  knowledge, 
his  powera  of  memory,  hia  situation  with  raapeot  to  the  parties,  his  motives,  are  all 
ssrerally  scrutiniaed  and  examined.  Under  such  circumstancea  it  munt  be  very  difficult 
for  a  witneas  to  interweave  a  false  account  so  nicely  with  the  truth  aa  to  make  it  eonniat 
and  8g»ee  with  all  the  other  circumstancea  of  the  case.  .  .  .  However  artful  the  fabrica- 
lion  of  the  falsehood  may  be,  it  cannot  embrace  all  the  circumstancea  to  which  the  crosn- 
examination  may  be  extended;  the  frand  is  therefore  open  to  detection  for  want  of 
coiiKistency  between  that  which  haa  b<»en  fabricated  and  that  which  the  witness  must 
tillier  repreaent  according  to  the  truth,  for  want  of  previoua  preparation,  or  minrepresent 
according  to  his  own  immediate  invention.  .  .  .  The  power  and  liberty  to  cross-examine 
is  one  of  the  princip.il  tesU  which  the  law  haa  devised  for  the  ascertainment  of  truth,  and 
ii  certainly  a  moat  efficacious  test" 

1827,  Mr.  Jtremn  Btntkam.  Rationale  of  Judicial  Evidence,  b.  II,  c.  IX,  and  b.  Ill, 
e.  XX:  "In  tne  character  of  a  security  for  the  correctness  and  completeness  of  testi- 
mony, so  obvious  ia  the  utility  and  imporUnce  of  tha  faculty  and  practice  of  luterroi?ation 
that  the  mention  of  '.I  in  thia  view  might  well  be  deemed  superfluous.  ...  By  interro- 
gations tiius  pointed,  aach  a  aecurity  for  oompleteneaa  is  afforded  as  can  never  be  afforded 
by  any  general  engagement  which  can  be  included  in  the  terms  of  an  oath  or  other  formu- 
lary. ...  By  interrogation,  and  not  without,  ia  the  improbity  of  a  deponent  driven 
out  of  all  its  holds.  .  .  .  The  best  possible  mode  of  extracting  testimony  — the  mode 
which  a  considerate  master  of  a  family  would  employ  when  aitting  iu  judgment  on  tha 
conduct  of  a  servant  or  a  child  —  in  a  word,  the  mode  by  oral  interrogation  and  counter- 
interrogation,  is  a  production  of  English  growth.  Among  those  who  in  its  native  country 
are  so  cordial  in  their  admiration  of  this  mode  of  trial  [by  jury],  there  are  not  twenty 
perhaps  who  at  this  moment  are  aware  that,  in  contradistinction  to  Koman  juri»prudence, 
the  mode  of  extracting  evidence  on  this  occasion  is  as  peculiar  to  English  procedure  as 
the  constitution  of  the  court.  The  peculiarity  of  the  practice  called  in  England  cross- 
examination,  the  complete  absence  of  it  in  every  system  of  procedure  grounded  upon  the 
Roman  (with  the  aingle  exception  of  the  partial  and  narrow  use  made  of  it  in  the  case  of 
confrontation),  U  a  fact  unnoticed  till  now  in  any  book,  but  which  will  be  as  conclusively 
as  concisely  ascertained  at  any  time  by  the  impossibility  of  finding  a  word  to  render  it 
by  in  any  other  language.  ...  No  political  institution  was  ever  kept  more  completely 
hiddsn  from  general  observation.  All  mouths  are  open  in  praise  o*  trial  by  jury  ;  and 
this  is  the  mode  of  •ztraotion  employed  on  a  trial  by  jury.    It  has  been  observed  that 
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■etliaw  or  otkar  Dm  ni»  of  JwUao  wmt  man  offootaanr  MoemplMMd  In  UhU  aort  of 
eoart  of  whloh  Mm  Irlbanol  a«lM  •  Jarj  wm  om  f«*tar*,  and  lb*  nM  o(  tkU  mod*  i( 
•strMting  otUomo  Mielhor;  bat  to  wbiok  o<  tbom  tbo  offMt  wm  prinoiptUly  In  l« 
Mcribad  is  •  qiMMtkm  lb»l  MaiM  mvm  to  b»T«  pwMuUd  tiMtf.  Tho  (Mktiira  whkb  cm,- 
•iaU  In  tb«  eompmlilon  of  tb«  court  mmm  to  h*?*  •ngroHod  all  tho  pi«iM  of  it  •  'It  14! 
by  J1U7  t  Evor  blomd  Mid  iMr«4  trtai  by  jury  I  Juris*  for  avtr  I '  i«  tbo  ery ;  not '  Trl.il 
by  onU  and  eroM^eiaminod  ertdcaeo  I '  It  b,  bowtver,  to  Ihit  aompitrmtivvly  npttlwinl 
fMturo  lb«t  th»t  moat  populur  of  all  judtolal  iMtitutioM  would  bo  found  to  be  indvlitp  | 
for  tbo  loMt  quMtkNMblo  and  moot  ntMuiroly  oflolout,  if  not  tbo  moot  impoitMit  of  iu 
rMlmmriU."« 

ISCM,  Littngim,  Hon.,  l»  Ja^mm  r.  Knijftn,  9  John.  13  (rojoetinf  •  toatator**  bearnAv 
doelarationt) :  ••  BwMaa  the  daofor  of  tampwring  witb  a  person  who  may  be  known  to 
bavo  OMde  a  will,  ...  the  right  of  ero(»«ianiining  i*  iaTaluabl*  and  not  to  be  l>rok<'>i 
in  open.  How  often  ii  taetimony  wbieh.  wbon  llret  delivered,  appears  eoaeliielre  and 
irrefragable,  entirely  frittared  away  by  tbia  prooeaa,— to  mueb  m,  that  a  witnea*  wA 
■Iftad  not  nnfreqnently  provea  mora  againat  tban  in  favor  of  the  party  that  prutluccii  liitn. 
If  ona  eye-witnoaa  ba  worth  mora  than  ten  boaraay  witneaaaa,  a  atill  higher  value  must  lia 
aat  on  proofa  made  in  preaenee  of  both  partiaa,  compared  with  ex  partt  dvolarationi.  In 
ooe  way,  tha  wliol*  truth  cornea  out ;  in  the  other,  no  mora  tban  it  may  auit  the  witnr^i 
or  bia  friends  to  have  diaeloaed.  Tha  not  being  under  oatb,  althonirh  a  lerioua  olijertion. 
ia  not  witb  ma  the  grcateat,  beeanaa,  admitting  evsrything  aaid  to  be  true,  ao  long  a*  it 
ia  in  tlie  abeenca  of  one  and  at  the  aolieita^n  of  the  otiier  party,  it  should  go  fur  nuthini;. 
In  what  way  tha  will  waa  eitorted,  what  menacea  were  used,  why  he  waa  afraid  of  lieini; 
marderad,  .  .  .  with  many  other  inquiriea  which  a  publio  asamitiatlon  might  have  su^'- 
geated,  would  have  afforded  tha  Jury  a  much  fairer  means  of  arriving  at  the  truth.'' 

1844,  Itiekardiom,  J.,  in  Slati  v.  CompMl,  1  Ri«h.  L.  136:  "The  defendant's crosa- 
aiamination  axpraaaaa  wall  the  searching  proeaaa  and  practical  U-tt  furnished  iiiid 
intended  by  thia  rule  of  law.  .  .  .  Esparienea  liaa  proved  that  it  ia,  of  all  othen.  the 
most  effective,  the  moat  aatiafaetory,  and  the  moot  indiapanaable  test  of  tbe  evidence  nn- 
rated  on  the  witnaaa'  atand.  ...  1  know  of  no  diaagraemant,  among  tbe  azpoundm  of 
arideiicn,  npon  the  im|iortaiiee  of  enM»examiuation." 

ISM,  SMel,  J.,  in  MeCliateg  v.  Lmdbttttr,  1  Ga.  SSI,  6S5  :  •>  I  bava  been  thnu  par- 
ticular in  planting  the  power  of  eroaa.eiamination  upon  a  foundation  laid  in  auiht'rity, 
beeauae  of  tiio  aaorad  character  of  that  right.  The  power  of  eroas-exami nation  in  the 
moat  elBeaeious  test  which  tha  law  has  dsvisod  for  tlie  discovery  of  truth.  Without  it.  nut 
voce  eiaminationa,  and  mora  particularly  axaminations  by  eommiasion,  would  Ix'  viry 
unsafe  ;  the  ingenioua  witneaa,  or  atill  morj  ingenioua  examiner-in-cbief,  miglit  cusily 
avada  the  truth  and  at  tha  aame  tine  avoid  the  paina  and  penaltiea  of  perjury.  The 
right  to  be  confronted  with  the  witneaa,  and  to  aift  tlie  truth  out  of  the  mingled  m.iss  of 
ignorance,  prejudice,  pasaion,  and  intoraat,  in  which  it  ia  very  often  hid,  is  amou^'  the 
vary  strongest  bulwsrfcs  of  justice." 

1881,  Kuffin,  J.,  in  Slalt  v.  Morri$,  84  N.  C  704 :  "All  trials  proeaad  upon  the  idea  that 
soma  confidenoe  is  due  to  human  testimony,  and  that  this  oonfldenoe  grows  and  becomes 
more  steadfast  in  proportion  as  the  witness  has  been  subjected  to  a  close  and  seanhing 
ortMs-ezamination ;  and  thia  becsose  it  is  supposed  that  such  an  ezamination  will  ex|N<se 
any  fallacy  that  may  exist  in  the  statement  of  tbe  witness,  or  any  bias  that  might  opcr.ite 
to  make  him  conceal  tbe  truth  ;  and  trials  are  appreciated  in  proportion  aa  they  furnish 
tha  opportanlties  for  such  critical  examinations."  * 


*  The  Common  Law  Practice  Commissionen 
of  I8S.1  —  a  body  indndiDg  the  eminent  names 
of  Jerris,  Cockbam,  Martin,  Brsmwell,  Willee 
—  declared  "the  circunistaoces  which  give  tu 
the  system  o{  English  procedore  its  peculiar 
I '  I  characteristic  merits "  to  be   "  nva  root 


interrogation,  cTaaa.examination,  pnMicitr,  ei- 
aminatwn  in  the  presence  of  the  trilmnal." 

*  On  the  other  naod,  the  upecisl  wcHkm'^ii  of 
chancery  proceedings  lay  in  its  obsta(li"<  i<>  as 
effective  cross-examioatioD :  1827,  Bi'iitham, 
Rationale  of  Judicial  Evidence,  b.  Ill,  c.  16 
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'  ;  !L.?Tr  T^  ^  .f  »«-««-ta.*U«.  That  the  prore«,  of  cro... 
examination  i.  th»  inr.lu.ble,  the  Uwyer  well  know..  But  W.-/  U  it  inv.!- 
uablef  Ja.t  wh.t  due.  it  do,  .nd  howf  Wh.t  i.  the  theory  of  iu 
efflciencjr  ?  Upon  thu  we  commonly  reflect  but  little.  N^v.-rtheleM.  con- 
icwu.  of  it.  power,  we  mu.t  .1m>  be  couKiou.  of  the  reuon.  for  iu  power 
If  It  b  to  be  uMd  intelligently  .nd  effectively.  Thoee  re..0M.  con  best  be 
Men  by  oontn.ting  croM^wmination.  u  .  auge  or  mode  of  pn-«.ntin«  evi- 
dence, with  the  two  other  and  alternative  modea  whicn  co-exiat  with  it 
Croaa-exaramation  by  an  opponent  ia  to  be  controated.  on  the  one  hand,  with 
proof  by  dxTut  examination  of  tkt  $ams  witneu  b,  the  proponent,  and  on  the 
other  hand,  with  proof  »y  otKer  mineme  called  by  the  opponmt  Wh.t 
will  cro«<«x.min.Uon  aucceed  in  doing,  which  either  of  theae  modea  mioht 
fail  to  do  7  ** 

I.     Tht  Theory  of  Cn$»^xamination.     1.   Proof  by  direct  examination  of 
the  tame  mtntu,  eontraeted.    The  fundamental  feature  is  that  .  witnc«i,  on 
]m  direct  ex.min.tion,  disoloaea  but  a  part  of  the  necessary  facto.     That 
which  remain,  suppreued  or  undeveloped  m.y  be  of  two  sorts,  (a)  the 
n'lnaining  .nd  qualifying  circumstonces  of  the  subject  of  testimony    u 
Icnown  to  the  witness,  and  (6)  the  facto  which  diminish  and  impeach  the 
personal  truatworthinea.  of  the  witness,     (a)  The  remaining  and  qualifying 
nreumttaneet  of  the  eubjtct  of  tretimony  will  probably  remain  suppressed  or 
undisclosed,  not  merely  because  the  witness  frequently  is  a  partisan,  but 
also  and  chiefly  because  his  testimony  ia  commonly  given  only  by  way  of 
answers  to  specific  interrogatories  (ante.  §9  768,  786),  and  the  counsel  pro- 
diicing  him  wUl  naually  aak  for  nothing  but  the  facto  favorable  to  his  party 
If  nothing  more  were  done  to  unveil  all  the  facto  known  to  this  witness,  hi. 
testimony  (for  all  that  we  could  surmise)  might  present  half-truths  only 
8(jme  one  must  probe  for  the  possible  (and  usual)  remainder.    The  best  per^ 
son  to  do  this  i.  the  one  moet  vitolly  interested,  namely,  the  opponent* 
Cross-examination,  then.  «.«.  further  examination  by  the  opponent,  ha.  for 
its  first  utility  the  extraction  of  the  remaining  qualifying  circumstonces.  if 
any,  known  to  the  witnea.,  but  hitherto  undisclosed  by  him.*    (ft)  The/ac<« 
which  diminitk  and  impeach  the  personal  truttworthineu  or  eredU  of  the  wit- 
WM  wUl  alao,  in  every  likelihood,  hove  remained  undisclosed  on  the  direct 
examination.    There  it  i.  the  further  function  of  the  opponent's  examination 
to  extract    Some  of  them,  no  doubt,  could  be  as  well  or  sometimes  better 
proved  by  other  witnesses.*    But  many  of  them  can  be  obtained  only  from 
the  witness  himwlf.— particularly  those  which  concern  his  personal  conduct 


(Bowring*!  ad.  rol.  VI,  p.  4«I) ;  1837,  Story,  J., 
l"  Smith  r^  BurnhjiB,  1  Somn.  S12,  SSS;  1877, 


Unftdell,  Eqaity  Plaadioi;.  f  M  (•'  It  ■'■  not  lar- 
pHsiDK  tbenfors  that  th«  mod*  of  taking  tecti- 
monjr  in  eqoity  (ell  into  disnpote  and  flnallr 
bMke  down  ")  j  1901,  Mr.  AagwtiM  Bimll,  A 
teninry  of  Law  Bafofm,  p.  189;  Mr.  W.  Blake 
Oilgera,  ib.  Ml  C  Croei  examination  under  mch 
conditioni  beesma  a  faroe  ") ;  and  the  dtationt 
fott,  {  18U. 
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^  It  l«  at  thia  point  that  th«  Conrinental 
■yitem  bnaka  down,  for  the  CK«a-lntem>gatiua 
ii  there  chiefljr  by  the  Indm,  who  hii  neif 
"  "   "         ■  the  iull 


the  etrong  interett  nor  the  iuil  knowledge  tL 
arc  reqnired. 

•  Kxampbi  are  giren,  nfn,  par.  II. 

■  At  thu  point  the  contraat  infra,  par.  X 
beeonee  importaat.  '»»—-» 
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and  his  sources  of  knowledge  for  the  case  in  hand.  To  this  extent,  again, 
cross-examination  is  vital,  t.  e.  it  does  what  must  be  done  and  what  nothing,' 
else  can  do.* 

2.  Proof  by  other  tntneste$  called  hy  the  opponent,  contrasted.  But  so  far  as 
the  mles  of  law  and  the  circumstances  of  the  case  would  permit  the  same 
facts,  obtainable  on  cross-examination,  to  be  equally  proved  by  other  wit- 
nesses cognizant  of  them,  wliy  not  use  the  latter  mode  7  The  advantages 
secured  by  cross-examination  are  hero  mainly  dramatic ;  but  they  are  only 
less  important  (in  the  long  run)  than  the  foregoing,  and  they  may  be  (in 
individual  cases)  even  more  emphatic,  (a)  The  first  is  that  the  cross- 
examination  xmtnediatdy  succeedt  in  time  the  direct  examination.  In  this 
way  the  modification  or  the  discredit  produced  by  the  facts  extracted  is  nmre 
readily  perceived  by  the  tribunal  No  interval  of  time  elapses,  to  diminish  or 
to  conceal  their  force.  Proving  the  same  facts  by  new  witnesses,  after  otlicm 
of  the  proponent  have  intervened,  mi};ht  lose  this  benefit,  and  the  coun.sil  .s 
argument  at  the  close  might  not  be  able  to  replace  it  (b)  But,  chiefly,  the 
advantage  is  that  the  cross-examined  witness  supplies  his  own  nfutntion. 
If  qualifying  or  discrediting  answers  are  extracted  from  him,  they  are  the 
more  readily  believed.  No  other  witness'  credit  intervenes  to  add  a  contin- 
gency  of  mistake.  If  we  believed  the  answers  on  tlie  direct  examination,  we 
must  also  believe  the  answers  on  cross-examination.  Moreover,  the  draiiiuiic 
contrast  of  the  former  and  the  latter  may  multiply  and  even  exaggerate  tlie 
abstract  probative  effect  of  the  facts  extract  ■"..  The  difference  between  },'(t- 
ting  the  same  fact  from  other  witnesses  and  from  cross-examinaJ'on  is  the 
difference  between  slow-burning  sulphurous  gunpowder  and  quick-Hash  in  j,r 
dynamite ;  each  does  its  appointed  work,  but  the  one  bursts  along  tiie  weak- 
est line  only,  the  other  rends  in  all  directions.'  —  Cross-examination,  then, 
will  do  things  that  cannot  be  done  by  questioning  other  witnesses. 

What  are  the  lessons  to  be  drawn  from  this,  the  nature  of  cross-examina- 
tion and  its  workings,  to  the  technical  use  of  it  ?  The  detailed  rules  nnj 
hints  of  experience  for  the  art  of  successful  cross-examination  are  without 
the  present  purview ;  for  they  involve  also  many  considerations  of  human 
character  rather  than  of  rules  of  law.*  But  at  least  the  conclusions  that 
depend  upon  the  evidential  theory  of  cross-examination  may  be  noticed : 

II.  The  Art  of  Crost-examination.  Since  the  direct  examination  may 
not  have  disclosed  all  the  remaining  and  qualifying  circumstances  of  the 


*  The  fongoing  two  fntorai  harf  been 
Kimlraed  and  emphwind  in  the  fullowius  work : 
1885,  Mr.  J.  C.  Reed,  Condnrt  of  a  Ciwrait, 
3<l  eil.,  880  ("There  are  at  bottom  Imt  two 
kinilt  of  croM-examination,  —  the  one  intended 
t<>  elicit  friendly  eTidence,  ...  to  make  the 
witnen  gire  a  complete  narratire,  if  what  haa 
Ixien  kept  back  if  tavoralde  to  ronr  aide,  .  .  . 
niul  the  other,  to  ihow  tlie  Dnreliability  of  the 
witnfM  " ;  in  the  enaning  pagei  of  the  above 
work,  this  jadicioui  and  admirable  author  de- 
velops in  detail  these  two  aspects,  from  the 
point  of  Tiew  of  the  tactical  art). 


17(» 


The  underlying  prinripio  of  thin  wnn  rliv 
qneutir  stated  by  Mr.  Kvarls,  in  hiii  ei>i);rani 
"  Trutn,  if  truth,  will  m»tch  nil  niiiiul.  with 
material  facts,  with  moral  qnnlitint,"  in  tli« 
notable  passage  on  the  function  i>f  rrriM-ex- 
apiination,  lieginning  "I'ruth  comtHirta  with 
evenr  fact"  (Tiltou  v.  Deecher,  Official  Itxiwrt, 
III.  674). 

*  The  quotations  from  rigott'scMsscx.'iMiiiia' 
tion  and  Judge  Daly's  anecdote,  ia/ta,  illustrate 
this  principle. 

*  For  a  collection  of  references  to  writrnt  od 
the  art  uf  cross-examination,  ie«  ante,  {  768. 
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issue,  aa  known  to  the  witness,  and  may  also  have  left  unrevealed  the  defi- 
ciencies of  h,s  knowledge,  the  suspicions  of  his  motives,  and  other  elements 
of  discredit  (supra,  far  1,  a  and  b).  it  remains  for  the  cross-examiner  to  evoke 
these.    But  what  »  he  about  to  evoke?    What  will  be  the  complexion  of 
these  facte  when  extracted?    They  maj,  be  what  the  cross-examiner  hopes. 
And  yet  they  may  not  be.     In  the  long  run,  there  will  be  a  large  propor- 
tion of  such  facts.     But  for  a  given  witness  it  is  often  otherwise.     The  cross- 
examiner  may  already  know  what  is  there  waiting  for  disclosure.     But  if  he 
does  not,  he  is  faqed  by  a  contingency.     He  ma;,  extract  the  most  confirmina 
circumstances  for  the  proponent's  own  case,  wiiich  have  somehow  been  left 
unmentioned.     He  may  demonstrate  that  the  credit  of  the  witness  is  greater 
not  less,  than  was  supposed.    The  great  axiom,  then,  of  the  art  of  cro.ss' 
examination,  as  dependent  on  the  theory,  is  that  it  is  a  conti,igenc,j  whether 
tUfacU  that  will  actually  he  extracted  wUl  hefavirrahle  or  unfavoruhle  to  the 
eroas-examiner's  purposes.     It  is  here  that  the  art  (that  is.  the  technical  skill) 
of  cross^xainmation  enters.    On  this  hang  all  the  lesser  nJjs  of  tiie  art 
Hence  it  is  that  it  must  call  to  its  ai-    -o  many  other  elements  than  mere 
knowledge   of  law.    Experience  of  he  .,an   nature,  judgment  of  chances 
knowledge  of  the  case,  tact  of  manner.  — all  these  things,  and  more  have  to 
do  with  the  art.     Yet  the  theory  of  the  process  undtriies  and  hiflu'ences  at 
every  point     To  cross-examine,  or  not  to  cross-examine.  —  that  is  the 
fundamental  question,  which  springs  from  the  essential  nature  of  the  process 
and  arises  anew  for  every  part  of  every  witness'  testimony.     The  greatest 
cross-examiners  have  always  stated  this  as  the  ultimate  problem. 

III.  Illustrations  of  the  theory  and  the  art.  The  theory  and  the  art  of 
cross-examination,  as  thus  outlined,  are  amply  illustrated  in  the  annals  of 
recorded  trials.  Of  these,  a  few  examph-s,  of  manageable  comi«ss,  must  here 
suftice.  With  reference  to  the  foregoing  analysis  (par.  1.  a  and  b.  suimt) 
the  examples  may  be  grouped  under  four  heads :' 

1,  a.  Examples  of  the  utility  of  a  crots-examination,  in  bringin"  out 
desirable  facts  of  the  ease,  modifying  the  direct  examination  or  otherwise 
addiHi)  to  the  erosn-examiner's  ow,i  ease: 

18.V1,  Sir.  Dnrid  Paul  Drown,  in  "  The  Forutn,"  II.  450  (this  celebrated  Penn.ylvanian 
advocate  ii  d..«ciibi.i«  a  caoe  of  alleged  ii.faiiticiae  by  poison,  administered  by  iu 
mother  whose  s,..lucer  had  deserted  her) :  "  It  was  shown  that  a  day  or  two  before  the 
death  of  her  infant,  the  mother  had  sent  for  bulf-an-ounee  of  arseuio  to  a  grocer's  That 
after  the  death  the  arsenic  was  Ukeu  to  the  giocer's.  and  was  weighed,  and  had  lost 
twenty-four  Krains  ni  ito  weight  Tbi.  circumstance,  together  with  the  opinion  of  the 
cheniLst,  presented  a  strong  case.  Neither  was  sufficient  in  itself,  but  together  they  were 
dangerous.    Of  course,  the  crosMxamination  aa  to  the  weight  was  very  rigid  and  severe 

1  pon  this  particular  point  it  ran  thus :  •  When  the  arsenic  was  purchased,  how  did  yoii 
we.Kh  It?  'I  weighed  it  by  shot.'  '  How  many  shot?'  'Six.'  'Of  what  descrii^ 
tmn  /        No  8.      '  >V  hen  it  was  returned,  did  you  weigh  it  in  the  same  scales  ? '    'Yes.' 

Did  you  weigh  it  with  the  same  shot?  •    '  I  weighed  it  with  shot  of  the  same  number- 

«n'e«l»tomlj^/it"Th.°"''7 '■."■?£.*: '"'^'•'     ?"'*!*"  *''*  •"•"'"(<  <"<»n.ple..  other,  will  he 

2  "  audi  «,»^  Ii!f  i!iV  '?"  •  """^  '"  I""'  '"""**  •'"•"•^'  '"''«-*''''™  '■" 'ler  other  principles 
i,  a  and  b,  lupra,  and  no  grouping  is  necessary,      {ante,  Jg  78a,  990-996,  100i-H)06,  UfiOl 
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for  I  had  no  other  number.'  '  How  much  leu  did  it  weigh  T '  •  Twenty-fonr  grains  less.' 
It  waa  plain  that  thia  teitimony  bore  hard  upon  the  prisoner— but  at  this  stage  of  tbe 
case  the  Court  adjourned.  Immediately  my  colleague  (Mr.  Boyd)  and  myself  viaited  tlie 
stores  of  all  the  grocers,  and  took  from  various  uncut  bags  of  No.  8,  the  requisite  num- 
ber of  shot,  subjected  them  to  weight  iu  the  most  accurate  scales,  and  found  that  the 
same  numlier  of  these  different  parcels  of  shot  varied  more  in  weight  than  the  difference 
referred  to  as  detected  in  the  arsenic  at  the  time  of  its  return.  The  shot  —  tlie  grocers  -  - 
the  apothecary  —  the  scales  —  were  all  brought  before  the  Court  They  clearly  estoblisliiil 
the  facU  stated,  and  enabled  us  fairly  to  contend  that  there  had  been  no  portion  of  tlip 
arsenic  used,  —  which  argument,  aided  by  the  excellent  character  of  the  prisoner,  proved 
entirely  successful,  and  after  a  painful  and  prolonged  trial,  she  was  acquitted  ;  so  that 
her  life  may  be  said  to  have  been  saved  by  a  shot." 

188.5,  Mr.  John  C.  Rteil,  Conduct  of  a  lawsuit,  {  400:  "When  your  evidence  is  Imf 
slight  and  that  of  the  other  side  is  very  strong,  you  may  be  reckless  in  spurring  his  wit- 
nesses to  make  a  complete  statement.  Your  case  is  so  bad  that  any  change  in  it  may  be 
for  the  better.  We  add  an  entertaining  and  apt  illustration.  Some  time  ago  the  writer 
while  waiting  in  court  watched  the  trial  of  a  case  where  the  plaintiff  sought  to  recover 
damages  for  a  breach  of  warranty.  The  defendant  had  sold  him  a  horse  with  an  expre^s 
warranty  that  he  was  sound  and  kind  and  free  from  all  •  outs.'  The  next  day  the  plain- 
tiff noticed  that  a  shoe  was  loose,  and  he  undertook  to  drive  him  to  a  blacksmith's  sliop 
to  have  him  shod,  when  the  horse  exhibited  such  violent  reluctance  that  he  was  obliKe.l 
to  abandon  the  attempt.  Repeated  efforts  made  it  evident  that  he  never  would  be  sho.i 
willingly,  and  therefore  he  was  obliged  to  sell  him.  The  defendant  called  two  witnesses. 
The  first,  an  honest,  clean-looking  ma.i,  testified  that  he  was  a  blacksmith,  that  he  knew 
the  horse  in  question  perfectly  well,  and  he  had  shod  him  about  the  time  referred  to  in 
tbe  plaintiff's  testimony.  '  Did  you  have  any  difficulty  in  shoeing  him?'  asked  the  de. 
fendanfs  counsel.  '  Not  the  lca.st.  He  stood  perfectly  quiet  Never  had  a  horse  stand 
quieter.'  The  other,  a  venerable-looking  man,  with  a  clear,  blue  eye,  testified  that  he 
had  owned  the  horse  and  that  he  was  perfectly  kind.  'Did  yon  ever  have  any  troul.le 
about  getting.him  into  a  blacksmith's  shop?  '  '  Well,  sir,  I  don't  remember  that  1  ever 
had  occasion  to  carry  him  to  a  blacksmitn's  shop  while  I  owned  him.'  The  plaintiffs 
counsel  evidently  thought  that  cross-examination  would  only  develop  this  unpleasant 
testimony  more  strongly,  so  he  let  the  witnesses  go.  The  jury  found  for  the  defendant. 
The  next  morning,  as  the  writer  was  sitting  iu  court  waiting  for  a  verdict,  a  man  behind 
him,  whom  he  recognized  as  the  blacksmith,  leaned  forward  and  said,  '  You  heanl  that 
horse  case  tried  yesterday,  didn't  you?  Well,  that  fellow  who  tried  the  case  for  the 
plaintiff  did  n't  know  how  to  cross-examine  worth  a  oent  I  told  him  that  the  Imise 
stood  perfectly  quiet  while  I  shod  him ;  and  so  he  did.  I  did  n't  tell  him  that  I  had  to 
hold  him  by  the  nose  with  a  pair  of  pincers  to  make  him  stand.  The  old  man  said  he 
never  took  him  to  a  blacksmith's  shop  while  he  had  him.  No  more  he  did.  He  had  to 
take  him  out  into  an  open  lot  and  cast  him  before  he  could  shoe  him.'  Of  course  the 
plaintiff^s  counsel  should  have  been  more  searching  in  the  examination,  where  he  coulJ 
not  possibly  have  made  his  own  case  worse." 

1888,  PamtU  Commiaion't  Pneeeilingt,  16th  day.  Times'  Rep.,  pt.  3,  p.  12.5;  the  Irish 
Land  League  was  charged  with  complicity  in  crime  and  agrarian  outrage:  its  leailers  ilid 
not  deny  the  fact  of  outrages,  boycotts,  and  the  like,  but  did  deny  that  the  Land  League 
had  any  share  in  them,  and  claimed  that  sundry  local  secret  societies  and  individual  niis- 
creanU  were  really  responsible.  James  Burke  testified;  Dirtct  examination:  "I  am  a 
blacksmith.  .  .  .  There  was  a  falling  off  in  my  customers.  Previously  to  that,  I  ha  1 
received  a  letter  which  threatened  my  life  if  I  shod  Bermingham's  horses.  I  gave  tliu 
letter  to  tbe  police.  I  went  before  the  League  at  Kinvarra."  Q.  "What  for?"  A. 
« I  went  to  look  for  mercy  ;  I  was  suffering  from  boycotting.  .  .  .  They  told  me  it  was 
not  from  there  I  was  boycotted  —  it  was  not  from  the  League.  Afterwards  I  subscrili.  J 
to  the  League,  and  paid  Is.    Customers  returned  again  aud  I  have  had  no  trouble  since." 
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me,  I  belwved  them.    The  Rhilln.g  I  p»id  was  the  ordin.rr  .ubMription  "  O  "it 

lloTi  m"ft  ST'^t"''  ^7'«''''^'5H>  .nd  43d  days.  Time.'  Rep.,  pt.  10.  pp. 

J  ;l.  I  If  ^a  \  '  P-  ^°** '  »  Pohce-superintendent  came  to  testify  that  at  the  ine«tin« 
of  ihe  looal  Land  League,  .peeche.  were  habitually  m»le  denouncinV^TrW  .  le^.  Z 

h.  outr^  upon  them  followed  shortly,  the  League  thu.  bein?ct.S^^^"air°t 
.nc.tement  of  outrage;  thi.  witness  had  kept  a  record  of  the  spJLhra^  thren.uW 
outrage.,  "every  meeting  that  occur,  ia  the  divi.ion  i.  reporteUtore?  mvZd 
g.T«,.  .ummary  of  the  language  u«>d ; "  and  on  c„«.examinatio„  by  Sir  C  Rua^I  wi  J 
a,k«i  h.m  to  go  through  the  variou.  io.tance.  "exhau.tivelv."  the  wi  nerwLled 
thn.ugh  a  number  of  o«e.  of  the  «.rt  he  alleged  j  the  connec't  on  betwee^  .^^anJ 

.■together.  I  believe,"    A.  "No,  right  coun^i J'T^inft^U  eSeTleTce TxteS 

Z'"^^"n°^ri^'  r"^"    ^-  '•««"»* '"the  ooul'ties;  in  .ome  c^"  o  "r  a  £er 

C,^   A  ^.:  T  K^*""*  ^i:  """^  '"*""•'*•  »'  "■«  ^"•'  »"'  the™  in  eaTof  h^  tun' 

Kg„ei™p:Lt.^T"V'''""  •  ;/  I^-«»y"'e--bra„che?ort"e 
league  in  every  paruh.       Q.     Then  you  would  My  there  would  be  at  least  50  bra.iche. 

iri'^rl'    vi;.''  o'^.nr-':    ^-Th- hundred  branche3aru!g:thtH:tx 
cuuiiiiesf       A.      let.       <J.  "These  branches  meet  weeklv.  I  balievB?"  a    «i 

should  «y  pr«tically  they  m.ot  once  a  fortnight"  Q  " fha  w^fd  repre^ni  a ^erJ 
large  number  of  meeting,  of  e«>h  branch  every  year ;  and  for  the  total  numteroTbranlh  ^ 
quite  an  extraordinary  number  of  meeting. -6,000  during  the  vear  •  multhJv  t?  *  i 
e  gl.t  years,  we  have  4*^000  meeting.,  n'ow  at  Uch  of  thL'LTng;,"tS?rsSi  ^ 
chairman  Pre«>ae..  and  if  there  U  a  re«.Iution  to  be  propo«d  it  i.  spokf^  to  by  tw™k 
ers.  That  would  be  three  .peeche.  for  each  meeting  V"  A.  "  I  only  knoVZ  n^ 
uTn^""  ''•'k'  l*««.«  "«'  P»P«""  Q-  "I  believe  that  i.  the  rule.^  That  wouwT 
144,000  .peeche.  ,„  e.ght  year.,  delivered  in  branche.  of  the  League  in  thesL  coTut  e.  S 
winch  you  have  experience  of  the  League  and  iU  working.  Atout  how  ^nroutrwl 
roughly  •Peakmg,  did  you  particularixe  to  Sir  C.  Ku<»eU  yesterday  a.  resulthl  S  S 
ro,,:  «peeche.  of  the  Lwd  I^eague  ?  "  A.  "  I  gave  imitance.  of  about  two  dZu  -^ 7f 
About  24.  Dividing  24  into  144,000.  that  would  give  a  very  .maU  number  oToutraJi 
for  eight  years,  would  it  not  ?  "    A.  "Ye^"*  ■"  "umoor  oi  outrage. 


•  So  also  the  examination  of  David  Fraelev. 
lb.  28th  day.  pt.  8,  p.  13.  ' 

•  Compare  also  tbcM:  1843,  R.  v.  O'ConneU, 
T.  u  ■;  "■  *•  '•  ***  (crosfrexaniination  by  Mr. 
I.f.'i''?'  I'  i*">  ''■I'"'"    '■   Beecher.    N.  Y.. 

Olhnal  'Report.  II.  116  (crosMxamination 
of  .Mr.  11  E.  Uulmes,  as  to  the  Winsted  scandal. 
h/Mr.  FaUerton);  II,  41S  (crass^xaroination 
of  .Mr.  J  L.  Gay,  by  Mr.  Morris).  The  foUow- 
iiiS  anecdote  perhaps  equab  any  instance  ever 
ciin)UHled :  "  A  certain  ex^ovemor  hwl  on 
one  oitasion  a  client  who  was  indicted  for 
maiming,  the  specific  charge  beiug  that  the 
ilofi  uilaat  had  bitten  off  the  ear  of  tlie  prowcn- 
t"'.  The  cm  came  on  for  trial  and  the  out- 
come of  It  was  not  very  promising  for  the 
detradant.  While  the  defe^  was  MiU  beinE 
xiduced,  the  defendant  leaned  over  and  whif^ 
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peied  in  tie  ear  of  bis  attorney,  sayir",  'Call 
Jack  Deans;  he  was  there;  lie  saw  the  whole 
thing.  Therenpou  in  a  short  while  Jack 
Ueans  was  duly  called  and  pat  upon  the  wimew 
stand  In  behalf  of  the  defendailt.  'Now,!?? 
J>eans,  said  the  ex^Governor,  after  some  pre^ 
liminary  qnestioua, '  you  say  that  you  kuo"  the 
defendant  and  that  you  were  present  at  tne  time 
of  the  alleged  assault  by  him  ou  the  prosecutor. 
.w. ,",*''*'    yo",  «w  of  that    occurrence.' 

well,  I  was  coming  'long  the  roml,'  said 
the  witness,  'and  I  seen  'em  gittiug  up  out 
of  the  dirt;  bat  I  did  n't  see  the  defendaut  hit 
the  prosecutor,  and  I  didn't  see  him  kick 
him,  and  I  didn't  see  him  bite  his  ear  off' 

Von  were  in  phun  view  of  the  partir.  and 
you  my  you  did  not  see  any  of  thew  tliiiifis  I ' 
asked   the  ex-Governor,   with   an   expanding 
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RIGHT  or  CROSS-EXAMINATION. 


[Chap.  XUV 


1,  a'.  Examples  of  the  inutility  of  a  erou-examination,  in  bringing  out 
undesirable  faett  of  the  eate,  strengthening  the  direct  examination : 

1878,  Mr.  W.  V.  N.  Bag,  Bench  Md  Bar  of  Miaaouri,  151 :  •*  In  Parker's  remiiiweencea 
of  Rufus  Choate  is  related  a  story  of  tlie  cro«»ezaiiiiDatiou  of  a  sailor  who  had  tiiriivj 
State's  evidence,  and  was  relating  the  story  of  a  tlieft  of  money  from  the  ship  wliile  in  a 
di:<taiit  port.  The  witne»a  declared  that  though  be  had  taken  the  money,  it  was  lli.; 
defendant,  the  great  advocate's  client,  that  had  instigated  the  theft  '  What  did  he  mi - 
to  you  '/ '  asked  Choate.  '  Why,  he  told  us,'  replied  the  witness,  '  that  there  wu.t  a 
man  in  Boston,  named  Choate,  who  would  get  u*  off  even  if  they  caught  us  with  tim 
money  in  our  boots! '  This  terrible  thrust  produced  an  uproar  of  laughter  in  the  cuuit- 
roora.     Yet  it  is  related  that  Choate's  countenance  remained  absolutely  immovable.''  "> 

188S,  Pariull  Coinmution'i  Piocfeiling),  7Jd  day.  Times'  Bep.,  pt.  20,  pp.  14.j,  '.M7; 
the  Irish  Laud  league  was  charged  with  collecting  funds  to  b«  used  for  supporting  crime 
•nd  outrage  and  armetl  rebellion,  and  Mr.  Parnell  was  under  oross-ezamiiintion  as  to  the 
purpose  for  which  he  collected  money  during  his  tour  in  America ;  he  admitted  acceptiii' 
money  from  all  sources,  including  those  "physical  force"  adherents,  who  favored  djiiu- 
mite-violenee  and  the  like,  but  claimed  that  he  recer.ed  it  for  the  sole  purpose  of  fur- 
thering the  peaceable  and  lawful  methods  of  the  Land  League ;  Sir  Richard  Webster,  the 
attorney-general,  in  cross-examining,  brought  up  the  following  signiflcant  incident,  but 
by  pressing  it  too  far  gave  opportunity  for  the  witness  wholly  to  exphun  away  and  nullify 
its  force  ;  Q.  '■  l)o  you  remember  the  celebrated  occasion  at  Troy,  when  •  gentlemuu 
came  forward  and  offered  you  'Jive  dollars  for  bread  and  twenty  dollart  for  lead '  f  "  A. 
"  Yes."  Q.  "  You  did  not  think  it  necessary  to  refuse  the  twenty  dollars  for  lead?  "  A.  "  I 
was  very  glad  to  get  the  money,  but  not  for  lead."  Q  "  In  your  presence,  then,  at  Trov, 
a  man  offered  five  dollars  for  bread  and  twenty  for  lead  ?  "  A.  "  That  was  the  expression 
used.""  Q.  "You  understood  that  to  mean  that  some  one  in  the  audience  was  ready 
to  snbscr '>e  five  dollars  for  charity  and  twenty  dollars  for  fighting  purposes?  "  A.  "  Xot 
a  bit  of  it.  I  understood  that  be  was  ready  to  subscribe  five  dollars  to  our  charitable 
fund  and  twenty  dollars  in  support  of  the  1  '.ad  League  movement."  Q.  "  Then  did  yim 
think  it  a  fair  description  of  your  agitation  to  call  it '  lead  "i"  A.  "  No,  I  did  not  think 
it  was."  Q.  "  Why  do  you  think  the  gentleman  meant  the  Land  league  by  'lead'?" 
A.  "  Because  if  he  bad  not  he  would  not  have  given  the  money  to  me."  Q.  "  Do  you  rep- 
resent that  %  public  offer  of  twenty  dollars  for  lead  in  support  of  your  agitation  and  an 
acceptance  of  the  sum  on  your  side  would  be  understood  as  a  repudiation  of  physical 
force  opinions  ?  "  A.  "  At  the  beginning  of  my  meetings  in  America  I  had  declared  thai 
I  would  nut  receive  one  cent  for  amu  or  for  any  unconstitutional  or  illegal  movement.  .  .  . 
Having  made  that  declaration  at  the  outset  of  my  tour,  and  having  said  subsequently 
nothing  inconsistent  with  that  declaration,  I  conside-  that  no  man  in  his  senses  wiiiill 
have  offered  me  twenty  dollars  believing  that  the  money  would  be  a^ed  for  the  very  pur- 
poses which  I  had  repudiated."  .  .  .  Q.  "  Now,  do  you  not  know  that  that  speech  .lUmt 
lead  was  repeatedly  quoted  in  Ireland,  and  that  the  constructiou  put  upon  it  was  that  the 
subscription  was  for  physical  force  matters?  "    A.  "  By  your  side  it  was  quoted,  I  know." 


chest.  '  Yes, '  said  the  witness.  Then  the 
prosecuting  attorney  took  a  hand,  and  cross- 
examined.  '  Now,  Mr.  Deans,'  said  he, '  you 
have  told  the  Governor  all  that  you  did  nol  see 
of  this  assault :  plnue  tell  me  w'hat  you  did  sre 
of  it.'  '  Well,'  «ii,t  the  witness,  iiqnlrmiMg  in 
his  chair  and  hr«ii.iiinfr  a  long  timi^  before  pro- 
ceedinK.  '  it 's  -> .  1  did  n't  see  the  defendant 
6i(e  off  the  proaecDtor'i  ear.  But  jest  as  I  got 
abreast  of  him  I  seen  him  sjilt  the  ear  out  of 
his  month  I '  That  was  enough  for  the  pnisecn- 
tlon  and  a  great  deal  more  than  enough  for 
the  ex-Uoveruor"  (13  Ureen  B  ig  423).    The 
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anecdote  of  the  old  gentleman's  valet,  (|u  itnl 
foul,  §  2094,  is  also  au  excellent  illnstratiuu  uf 
the  present  principle. 

**  1'hls  anecdote  is  related  in  Rmwn's  I.ifpof 
Choate,  3d  ed.  4.51,  but  not  so  pointedly  ('.>m- 
pare  the  following:  1875,  Tilton  c.  Hpcrlier, 
N.  Y.,  " Official "  Report,  II,  236  (iTDSs-cxarniiia- 
tion  of  Mr.  Oliver  Johnson,  by  Mr.  Kullrrt'ii); 
It,  706  (cross-examination  of  Mr.  Janii'"  Fire- 
land^  by  Mr.  Kullerton) ;  II,  307  (pro«-e\.iiriiii.v 
tion  of  Mr.  Samnel  Wilkeaon,  by  Mr.  B(':ii'!i). 

"  Here  the  cross-examiner  might  well  liave 
stopped. 


;*^  mum 
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Q.  "What  do  you  nu>an  by  mr  tide?"  A  i.ti.  t 
Boyton.  the  UuA  .^g„,  oWi^rrLt^t^^J'"'  P"*T"  '  •  •  «•  "  Did  not 
cted?"  A  "Idonotknowth»th?d'A"  S  "  IteT,  ■"  »-nin,  what  I  have  i„di. 
already  in  thia  case  ?"  A.  "I  do  not  Th.  „.  i  ^  .^""* *^"* '""aa  lieen  proTed 
waa  when  Mr.  O'llanlon  tried  to  break  up  oar^^t"*  ^"t  "J  *'"'  '^^  "'  """t  .«„«, 
to  a  newspaper  next  day  wantingTtXwh^Th^ '"'''•  «?'»"«'»■  """""e • '"tter 
Q.  ••  And  .uff^..,ti„«  that  the  morey  ouTht  to  Lv.  "';''  Tu"'  J''"*  '^'"'^  '^''"•«" 
the  purchaae  of  .  d  ?  "  A  " Ye.  *J  /*  I,  i  I'  ^""^  *"  *'"  Pf-y"""'  tone  party  for 
re. ,  he  thongKt  tkat  I  wa,  mUapproprialing  U  "  » 

1888,  ParnM  Commuiion't  Procerdin^   »8»i,  j        n,. 
231;  the  Land  l^gue  having  Sn  2l^d  ^JhS J'""*    "/P-  P*-  21.  PP-  225.  230. 
pie  at  large,  a  Catholic  prieat  who  WMpSdl,  t  „  ^''if  '.■"*  ""''"W"''"'  of  the  peo- 

the  defence  a.  to  the  method.  oHhe  LeS  n-vi""'  °^""'  •"""•=•"»  '"  «"mined  for 
pre....™  or  inti.nidation  exerciaed  t^  yorknoSed™ '^"""f" '  *  "  ^^"^  ""y  ''""'  °^ 
A.  "  Xo;  thing,  were  done  in  a  veTr^r^J^Ur  way  TnoH™  ^'"''  f*,"  ''"'  '"»«"«^  " 
people  to  come  and  join  the  Lea^e  Thor^'hnti  Ti^^  T  ^'^  "?  "^'"5  th« 
their  .ub8cription^     There  w.«  i^o  h„u  J.^^  ^^*^  *"  •'°  "^  "■«"  «»"•«  "nd  P»id 

it  wa,  perfectly  f.e."  .  .  CrZlTZ^^'Zrt:^  H  'i^N^Tr'  ''"""-' 
was  done.  I  underatand  you  to  .ay,  to  induJ  ,»Lr«  •  ^'  3  '^""".ng  particukr 
"Nothing,  in  my  district.  •-    Q   ••  A  e  you  aukerf"  ^JT  *''"  ''^^^  A. 

Q  "  I  will  call  your  attention  to  .ome  of  L„,  11  ^^  "t^"""  certain."  .  .  . 
ISSO.  .pedting  at  Cra,.ghwell  you  .ay  "l  teS  voT,,hT^'  ""  '^^  ^-"^ »'  »«»">'«r. 
Le,«.,e.  that  that  man  '  "m./^;  ^i^^'^^Ji;  T'^"  ""o  ha.  not  joined  th^ 
.^  pretty  .trong?"    A.  "  Ye..  "    Q.  "  Wd  ,0^  ul  H  Tf T  "-^ ''"^«- '    That 

Q.  "Did  you  u.e  them?"    A.  'l  m^j  Lit  n^oTlJ  ^^  "  J' «»  Po«ible." 

A.  "  I  never  .aw  it  in  prim  "    O    '>niT^'        ...     }""  y°"  ""^  "'""'^t  »bout  it?  " 

did."  Q''I>oyouregaTthata.^aninlZt„i':.''trT^'"  ^^  "  ^'-y  "k«>y  I 
u-itarily  ?  "  A.  '.  Well,  it  doe.  not  inX  any  i^ti  ^il  ^^^  ^*^''  ^"'""t^^'y  "r  invol- 
toU.ecold.deaddamnationof  di.gr.^'r'    A    "S^^^  "  *  "'Togo  down 

ad,„>t.  •'  Q.  ..  ma  you  believeZTthat  w«  the  p  "' "'  1^^"  '  '""''S  ''•''P"»"o„. 
jo.n  the  League  ? "  A.  "  Well.  I  .appow  I  u^  ^1  T  .  ^  i"""  '"y"""  "''°  •^''^  "»' 
"  Did  you  use  the  exp«,«,lon  n  Z^to  fZl^'f^  '"."'f "~  "••"»  *"  J°'»- "  <i- 
in  onler  ,0  induce  then,  ,oj„U  L  ^C"  u    '"«'"«»  *'«'  P^P'"? "     A    "  I  .uppose  U  Z 

ietCpr:;"r1!„?:t'M;'  JSr^'-r  '••^r  -^r  «"''••  "'■  ^*-  P-  ^^S;  certain 
had  been  .^d  totee  l!,ndo .  "SL  ••  bv  oTn-7  V''.''''"''"  P»'''  •»»a«sination.. 
former,  the«  letter,  had  C  inT^t  fabri^L  f  ";•  ^1^'^  ""  I"*''  ^^i*"'  ""d  i>^ 
under  Sir  Cha.le.  Ru.«,ir.  cw^exTmitHr^  ^  'f "  ^'""^^^'  ''"'  "■""  h«  came 
.trong,  the  word  " he^itencj'^^o 'J^TZ^ ^^^  1°'  *'"'  '""«"'  S«n«in-"e«  wa, 
had  been  written  down  by  p'gotT^Ul^oL?„/„f '^^  '**"  '""'.""''  ''"^  "««''  '^"''l* 
day  you  were  good  enough  to  write  down^  Lin  L^?  croM-exwni nation ;  Q.  ..  Ye.ter- 
then,  wa.  the  word  'he.itancy  '  I.  tCt  »T„^  '""'''  °"  *  P'^**  °^  P*?*-".  »-l  ""ions 
have  u.ed  it "    Q.  " Did  vou  noti«  fh\  ^,°"  "*  ««=<=»«tomed  to  use? "     A.  "I 

"  Ve.  I  fancy  I  Le  a  ^.Tke     The  J'',  C  'K''!!'^':^':  °°'  "l!-"'^  «P«"?  "   A 
wa.s  an  •  a •  instead  of  an  ' e, •  or  ,.  Jm!2^  t  f       ?"      ^J"  ""  " '       ^^  "  ^  ""ink  it 
what  wa.  the  mistake,  bat  yo,'  hTveT^ne^  "     """*  '""''^"    "^^  "  ^°»  "»""»'  ""y 
wrong?"    A.  '.  Ye..  ••    Q.^^j  ^f,;!,;  g«ne,ul  con«,.ou.„es.  that  there  wa.  «,mething 

spelling.    You  .pelt  it  with  an  *e '  S  t/TJ       .T  Z"""^  '^°'^'"«  ^  *••«  "^o"<^ 
That  i.  not  the  received Ijof  . Xf it? "'"a    ..l\°",''^''  ''  «'u.-.h..itency.' 
-«.the  fact  that  the  wri4  of  ^'b^-,  th^Utlrtf^rof'^J^T.o- 
voJ'r ;:  add  that  on  the  next  day  the  c^^xamioer  returned  to  the  .abject  with  .ace... 
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the  alleged  forged  letter — ipelb  it  in  the  Mme  wa^r  "  A.  "  I  heard  that  remark  made 
long  ainoe,  and  my  explanation  of  my  mieepelling  ia  that  having  that  in  my  mind  I  ijot 
into  the  habit  of  »pelling  it  wrong. "  Sir  C.  Rmult.  "  Did  your  Lordshipa  catch  that  li.  t 
aniwer?"  The  l'rt$idtnl.  "Oh,  yea. "  Q.  "  You  aay  that  your  attention  was  called  to 
the  fact  a  long  time  ago  that  in  tlie  alleged  forged  letter  '  hesitancy '  waa  misspelt,  ami 
you  fancy  thiit,  your  attention  having  been  called  to  the  raisspelling,  you  so  got  into  llie 
habit  of  spelling  it  in  that  way?"  A.  "  1  suppone  so  ;  1  heard  so  much  discussion  alwut 
it.  I  never  met  anybody  who  spelt  every  word  correctly,  scarcely.  (Laughter)."  Q.  '•  It 
had  got  into  your  brain?  "  A.  ••  Yes,  somehow  or  other.  "  Q.  "  Who  called  your  atten- 
tion to  it?"  A.  "Several  jieople  ;  it  was  a  matter  of  general  remark."  Q.  "Do  vm 
tliink  that  but  for  the  fact  of  your  attention  being  drawn  to  tlie  way  in  which  it  bail  Iwi  ii 
spelt  you  would  probably  have  spelt  it  rightly?  "  A.  "  Yea."  Q.  " Y'ou  know  that  that 
[alKJve]  letter  purports  to  be  dated  the  0th  of  January,  1882;  you  have  ab-eady  told  me 
that  this  letter  ( handing  [another]  letter  to  witness )  is  yours  ?  "  A.  "  Yes,  that  is  right  ; 
that  is  my  letter."  Q.  "But  you  did  not  become  posaeased  of  thia  valuable  [I'arntll] 
letter,  dated  January  9.  1882,  until  Ihe  summer  qftSSS ;  and  Ihi*  Utter  [of  yours]  i»  prim-  to 
that.  The  wrong  spelling  had  not  got  into  your  head  then?"  A.  "No.  I  say  that 
spelling  is  not  my  strong  point."  Q.  " Did  you  notice  that  in  this  letter  yon  spell  ' liisi- 
tency'  in  the  same  way?"  A.  "No.  I  did  not."  .  .  .  Q.  "How  do  you  account  f.ir 
that?  Your  brain  was  not  injuriously  affected  at  that  time?  "  A.  "  I  cannot  account  for 
it.  "  Q.  "  At  all  evenU  you  cannot  account  for  it  by  that  disturbance  of  your  brain?  " 
A   "No.""  ' 

1,  V.  Examples  of  the  inutility  of  a  cross-examination,  in  bringing  out  fartt 
which  strengthen  the  mtttest'  credit,  or  answers  which  otherwise  give  hiiu  a 
personal  victory : 

1840,  Law  and  Lawgen,  I,  180:  "  Jeffreys,  the  afterwards  notorious  chief  justice  and 
chancellor,  waa  retained  in  a  trial  in  the  course  of  which  he  had  to  cross-examine  a 
aturdy  countryman  clad  in  the  habiliments  of  the  laborer.  Finding  the  evidence  of  this 
witness  telling  against  his  client,  Jeffreys  determined  to  disconcert  him.  So  he  exclaimed 
in  his  own  bluff  manner :  *  Ton  fellow  in  the  leathern  doublet,  what  have  you  b-en 
paid  for  swearing  ? '  The  man  looked  steadily  at  him,  and  replied :  '  Truly,  sir,  if  you 
have  no  more  for  lying  than  I  have  for  swearing,  you  might  wear  a  leathern  doublet  aa 
well  as  1.-"" 

1869,  Saurin  v.  Starr,  as  reported  in  O'Brien's  Life  of  Lord  Russell,  88  (a  Sister  of 
Mercy,  being  expelled  for  transgression  of  the  rules  of  the  convent,  and  suing  for  libel, 
her  counsel  waa  Mr.,  afterwards  L.  C.  J..  Coleridge)  :  "Coleridge's  case  was  that  tlio 
breaches  of  discipline  were  trivial,  contemptible.  He  pressed  Mrs.  Kennedy  [the  matrm] 
on  the  point,  asking  what  had  Miss  Saurin  done.  Mrs.  Kennedy  said,  as  an  exainple, 
that  she  had  eaten  strawberries.  '  Eaten  strawberries  I '  exclaimed  Coleridge, '  what  liarra 
was  there  in  that  ?  '  'It  was  forbidden,  sir,'  said  Mrs.  Kennedy,  —  a  very  proper  answer. 
'  But,  Mrs.  Kennedy,"  retorted  Coleridge, '  what  trouble  was  likely  to  come  from  eating 
strawberries?'    'Well,  sir,'  replied  Mrs.  Kennedy,  'you  might  ask  what  trouble  was 


>*  The  very  effective  crae»«xsmiDation  of  the 
medical  mau,  reported  by  Judge  Daly,  and  the 
memorable  croM-exainiuation  of  Majot-chi,  in 
Queen  Caroline's  trial  (quoted  ante,  J  995), 
belong  here  also. 

'■*  In  this  same  entertaining  volame,  other 
like  anecdoten  may  be  found  at  the  same  page. 
Of  the  same  order  is  the  following :  "  Kx- 
Governor  Shaw,  of  Iowa,  latelv  chosen  to  be 
Secretary  Gage's  successor  at  the  head  of  the 
Treasury  Department,  tells  how  he  once  heard 
a  small  boy  get  the  better  of  a  lawyer  who  was 


cross-examining  him.  Part  of  the  qin'stinniiig 
and  the  replies  thereto  were  as  follow  ■  '  Have 
you  any  occupation  ? '  'No.'  '  Dou'tvon  il.p.iii.v 
work  of  any  kind  ? '  '  No.'  '  Just  U\f  ;ir.iun(l 
home  ?'  ' That  "s  about  all.'  '  Whst  d.^e*  .vnur 
father  do? '  '  Nothin'  much.'  '  Docs  n't  he  do 
anything  to  support  the  family?'  He  il'*' 
odd  jobs  once  in  awhile  when  he  can  get  them. 
'  As  a  matter  of  fact,  is  n't  your  father  a  wurth- 
less  fellow  and  a  loafer  ?  '  'I  don't  kiiiw.  sir; 
you'd  better  ask  him.  He's  »ittin'»er  th"i» 
on  the  jury.' "    ( Brooklyn  Eagle,  1903. ) 
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Wit„e«.  h«  not «.  effort  bee  m  Je  i!."?„rvou  .^  ^"15  h'*"""""  '^'  '"^  "''*  =  '  "'' 
.nt  .tory  fn,m  wh«  I  have  told  ?  '  '  l^U  ?.  whMI  me^n  '  d|ffere„t  .tory  ?  •  -A  differ- 
have  tried  to  get  me  to  tell  a  different  .VZ.  *  I T? V       ^••'  *"'  '  •*"•"■»•  P*"""* 

•  Now.  .ir.  uZ  your  oaVh  I  wifh  to  k.,oJ7wh^ V  ^  ""•  '"''* '  ^"*  """y  ''°"'''  '"''• 
tried  a.  hard  »  an,  of 'em.' '  °*  ''*'°  ""^  P*""""  "••    '  Well,  Igu.^  you  '« 

§  1369.   Other  Knie.  ooncnUn.  Cro..-e«ato.tloa  dtooHaiaated      We  are 

i^  raTed  "'  ""''"""""^  "^^""''^  ■"  ^  -h'<=»'  ^-l'  aVstrca: 

From  this  inquiry,  then,  four  others  must  be  distinguished  with  which 
cross-examination  in  other  aspects  is  concerned  (U  Th.Jl-  ''"",.'""<''» 
special  liberality  as  to  the  w'^./Z^/Zr'-*.  li^^^  ^  ^^ Z/ 

e^ttrtslf  :  'T'^^'  *'^  ^""'^'P'^^  applicable'to  the  adiwUtTof  dX 
ent  sorts  of  evidence  to  impeach  and  discredit  a  witness.     The  rea^  proUem 

acrrmtsibrs;"  ''^"■°'r  *''  p"^'°«  ^^^^  '-^  -  *^^  ^^d «" 

tacts  admissible.    Thus,  certain  facts  are  allowed  to  be  proved  by  cross 
exannnation  only,  not  by  other  witnesses ;  moreover,  even  uCn  crosLxam  " 
nation  certain  k  nds  of  facts  are  not  allowed  to  be  b;ought  oft    ThTs "ubie  t 

ml  Tu  '^'"i'  "'''^  ^'"'"'  §§  '^^-"^'  particularly  §§  878.  990-996) 
2)  In  the  order  of  j^eunting  evidence,  certain  stages  are  S  he  obser^;d  • 

Vhettr;  "r"f '«"  —   fi"t.  then  cross-examination,  and  so  o„' 
Whether  a  certain  fact  may  be  asked  about  on  cross^xaminatioL  may  irvolve 

ucuiarly  §  1885).     With  these  rules  we  are  here  not  concerned. 

inid  »ST""""""r  "u"'"""^  "'"''  *"  ''"*='«'*'t  *•'«  ^tne«8  thus  exam- 
med,  and   here  is  a  rule  which  forbids  the  discrediting  of  one's  own  witnS 
Accordingly,  the  inquiry  often  arises  whether  a  witness  is  one's  own  or  the 
opponents  -for  example,  whether  one  m^y  cross^^amuu  (i.e  discredit)  a 

rlr  '^  *'  t  r""*"'  *"'  *"'  '^«"'-«''  -  ^''»«<1  only  t^  bring  W 
u  nts  m  cases  of  that  sort,  the  rule  against  impeaching  one's  own  witness 
.s  nvolved  (ante,  §§  909-918).     With  that  rule  we  are  hfre  not  concerned 

tai      uSriTTe''""'   "   7"   "^    ^^'''    examination,    involres   cer- 
Zu^      ««  to  the  wa„;^,  ''/*«fem,<,«to«._  whether  a  question   may 
be  leading,  whether  it  may  be  repeated,  and  the  like.    These  principles  a« 
elsewhere  dealt  with,  under  Testimonial  Narration  (an/*.  §§  leHlsZ 
Thp  i        ^'^*'*'^'^  8t.fm.at.  not  m  Hxon.tloa  to  the  He«..y  «„,. 

exam^^r"*^,  '"^'  .''"''"*^''  '^^^'"""'^^  "^^'^-^^"^  n°t  subjected  to  cm" 
exammation  (ante,  §  1362).    When,  ther^foro.  a  statement  has  already  Teen 
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subjected  to  cross-examinntion  and  is  therefore  admitted  —  aa  in  the  caae  of 
a  deposition  or  testimony  at  a  former  trial,  —  it  comes  in  because  the  rule  is 
satisfied,  not  because  an  exception  to  the  rule  is  allowed.  The  statement 
may  have  been  made  before  the  present  trial,  but  if  it  has  been  already  sub- 
jected to  proper  cross-examination,  it  has  satisfied  the  rule  and  needs  no 
exception  in  its  favor.  This  is  worth  clear  appreciation,  because  it  involves 
the  whole  theory  of  the  rule : 

1834,  TMal,  C.  J.,  in  Wri^t  ▼.  Talkam,  8  A.  ft  E.  3,  93  (dselaring  that  the  tastimonv 
of  a  deceaied  aubsoribing  witnesi  at  a  former  trial  is  «qaiTalent  to  ealling  him  now  and 
thus  obviates  the  neecwity  of  ealling  another  and  living  subseribing  witness) :  "  [The 
examination  of  B.  at  the  former  trial]  is  evidence  as  direct  to  the  point  in  issue,  and  ».^ 

pneise  in  its  nature  and  quality,  as  that  of  P.  when  called  to  the  stand The  evidence 

resulting  fiom  the  written  examination  of  the  deceased  witness,  in  the  former  suit  between 
the  same  parties,  is  of  as  high  a  nature,  and  as  direct  and  immediate,  as  the  eiea  ince 
examination  of  one  of  the  witnesKS  remaining  alive  and  aetoally  examined  in  the  cause." 

1892,  Mitckell,  J.,  in  MinneapolU  MUl  Co.  v.  R.  Co.,  61  Minn.  301,  816,  53  N.  W.  0;!9 : 
<>  The  admission  of  the  testimony  of  a  witness  on  a  former  trial  is  frequently  inaccurstr!; 
spoken  of  as  an  exception  to  the  rule  against  the  admiuion  of  hearsay  evidence.  The 
chief  objections  to  hearsay  evidence  are  ^he  want  of  the  sanction  of  an  oath  and  of  any 
opportunity  to  cross-examine ;  neither  of  which  applies  to  testimony  given  on  a  former 
trial" 

§  1371.  Opportnolty  of  Cross-exaailBation,  aa  equlTalent  to  Aotnal  Cross- 
examination.  The  doctrine  requiring  a  testing  of  testimonial  statements  by 
cross-examination  has  always  been  understood  as  requiring,  not  necessarily 
an  actual  cro.ss-exaininatioii,  but  merely  an  opportuuity  to  exercise  the  right 
to  cross-examine  if  desired.  The  reason  is  that,  wherever  the  opponent  has 
declined  to  avail  himself  of  the  offered  opportunity,  it  must  be  supposed  to 
have  been  because  he  believed  that  the  testimony  could  not  or  need  not  be 
disputed  at  all  or  be  shaken  by  cross-examination.  In  having  the  opportunity 
and  still  declining,  he  has  had  all  the  benefit  that  could  be  expected  from 
the  cross-examination  of  that  witness.  This  doctrine  is  perfectly  well 
settled : 

1813,  EUtnhorough,  L.  C.  J.,  in  Cwttmvt  v.  Vaughan,  I  Bt  ft  8.  6  :  'The  rule  of  the 
common  law  is  that  no  evidence  shall  be  admitted  but  what  is  or  might  be  umler  the 
examination  of  both  parties.  But  if  the  adverse  party  has  had  liberty  to  cross*xainine 
and  has  not  chosen  to  exercise  it,  the  case  is  then  the  same  in  effect  as  if  he  had  cross- 
examined.  Here  then  the  question  is  whether  the  defendant  had  an  oi^rtunity  of  cross- 
examining." 

188.3,  Rapallo,  J.,  in  Bradley  v.  MfricK.  A  N.  Y.  296:  "The  witness  .  .  .  was  subject 
to  cro»*exainination  by  the  defendant's  attorney,  if  be  chose  to  exercise  that  right,  or  in 
his  absence  by  the  Coort.  ...  On  every  trial  the  opposing  party  has  the  power  to  cross- 
examine.  If  be  does  not  choose  to  appear  and  exercise  this  power,  the  consequences 
should  fall  on  him  and  not  on  bis  adversary." 

1821,  Mr.  Thomoi  SlarkU,  Evidence,  97 :  '•  To  satisfy  this  principle,  it  is  not  necessary 
that  the  party  on  whose  authority  the  statement  rests  should  be  present  at  the  time  when 
his  evidence  is  used,  in  order  that  he  may  then  be  cross-examined ;  it  is  sufficient  it  the 
I»rty  against  whom  it  was  offered  has  crosMxamined  or  has  had  the  opportunity  of  doiog 
eo,  being  legally  called  upon  so  to  do  when  the  statement  was  made.  ...  If  the  party 
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But,  though  thU  doctrine  »  a  practically  inevitable  corollary  of  the  eeneral 
pnnople.  it  «  worth  while  to  note  the  possible  c„n«queace7of  t  Lfe„e« 
a.  warnmgs  agan.st  an  mcon«i.tent  .trictneas  ahown  in  other  appliS Lns  "f 
the  general  princaple  For.  on  the  one  hand,  testimony  already  Eted  to 
a  cro..^1can,.nat.on.  however  thorough,  by  a  former  party  not  in  pnvky  with 
he  present  opponent  is  excluded  (poH.  §  1388);  while,  by  the  pS  dS 
trme.  testimony  never  actually  tested  at  all.  In  consequent  of  the  c^  elers- 
ness.  fraud,  or  incompetence  of  counsel,  or  of  a  privy  in  interest,  is  mlmitted  « 
merely  the  opportunity  so  to  test  it  had  existed.  On  the  whole  boU,  err  in 
attempting  to  c«ate  an  inflexible  rule.  No  doubt.  usuallyZere  oprLnunity 
to  croBs^ixamme  can  be  trusted  as  a  sufficient  safei;  ZlZSi. 

Zf^rl:x,T\r  "^J^^V"''  "P^'^  ''  -«''^-'  cr'oss-examinatLn' 
Bu  room  should  be  allowed  or  the  exceptional  insUnces  which  will  certainly 
occur.    The  trial  Court  should  have  a  discretion  ^ 

§  1372    DlTlaioa  of  Toplo..      The  subject  of  present  inquiry  is-   What 
classes  of  testnnon.al  statements  satisfy  the  rule  riquiring  an  oj^  tunr^ 
cross-examination  ?    The  various  sorU  of  statements  may  be  groS  as  fol 
lows,  acconlmg  to  the  circumstance  in  which  the  rule  fails  to  be  saSel 

1.  The  kind  of  tribunal  or  officer,  before  whom  the  statement  was  made 
a,  not  furnishing  a  sufficient  opportunity ;  2.  The  nature  of  tCZuu^ti 
issues  and  parties,  m  which  the  statement  was  made,  as  not  furnishing 'a  uf" 
ficent  opportunity;  3.  The  «,Hr«  of  the  elimination  iteelf.  as  fimishina 
only  an  incomplete  opportunity.  tumisning 

1.  Xlad  o»  THbnaal  or  0«o«.  ..  ...ctta.  Opportunity  of  Cro«-«x«nla.tlon. 

J.i  M»tJ!'Tw'"*°°"^"'  "°"^  '"'"^  (Co««l..lo„.r.  of  I-ad. 
ttU.^  KlotM.  B«kmptoy.  ate. :  Arbitrator.).  In  general  the  principle  is 
clearly  accepted  that  testimony  taken  before  a  tribuTal  not  eraploZtol 
..««.»«<,a»a8ap«rt  of  ite  procedure  is  inadmissible ;  and.  co^ive    ely  the 

'  1693,  Howard   v.  TremsiDe,    I   Salk.  278 

1  Hirfnl'l  *?""", '""i*:'''"'""'  "">  opponent 
t"  the  hill  hatl  refiued  in  rontempt  tnaniwer- 


."    ".. "■•  ■""••~"  III  loiiiempc  u>aniwer: 

deposition,  Jdmitted);  1900.  Smil  v.  Heeve.; 
IV).  —  ,  S9  S.  W.  MS  rdeponition  Tolnntarily 
not  croM-exammeil ;  niotiun  to  allow  citxMx- 
atnmation  on  the  trial,  hel,l  property  refnwd  in 
d.«Tet,oi.)^«,.  p„b  St.  1882.  c.  169  SM 
Hev  L.  I90J,  c.  175,  }  S6  (the  Conrt  miT; 
M,Me  a  depotition  if  the  "advert part" fiUleJ 
«.th.mt  fanlt  to  attend  the  taking  th^reolf  "L 

Fed.  »78  (llXM),  that  notice  to  aitend  te  bU 


■ufflclent  is  clearly  erroneoug.    Compare  §  I3;7, 

The  intimation  in  Twohig  <•.  learner  48 
^^'"  2*7  67  N.  W.  m  (l46)  that  k  mutt 
altirmativelv  appear,  in  noing  teitimonv  at  a 
lormer  trial,  that  a  crom^xamiuatiun  wan  had 
i«  also  erroneona;  for  if  cnws  examination  ill 
an  ordinary  part  of  the  pr.K'eeiliiiK!.  Ijefore  th^ 
kind  of  tribunal,  it  must  be  UMameA  that  an 
opportunity  for  it  wa«  given,  aud  an  opportnnitr 
was  nufflcient.  ^^         ' 

^mpM»  the  mlingi  poM.  %  1378  (notice  to 
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Stnngan.  ...  So  wMra  ihar*  e»niiot  Ym  •  CratiMSMnination,  m  DtpcwilioM  takM  b*- 
for*  CommliMloii«rK  of  IteiikrupU,  thty  tlwll  not  be  read  in  Erldouoo." 

18'J.\  Oraham,  I).,  in  Altumti)  'itntral  r.  Uariton,  MoCI.  Ii  Y.  107  :  "  Th*  bwraek  eoni- 
■iMiotitn  wan  not  reqalred  to  tummoii  tb«  party  (or  th«  purpoM  of  •umining  tb«  wit- 
BMMf ;  Mid  I  liava  no  iJuubt  that  tliey  procMded  to  osainiiie  tho  witnviwi  and  to  malio 
(heir  report  with'iut  giving  notlo*  to  th«  otlier  ilde ;  and  coiiMquenUy,  a«  tbo  party  hud 
no  opportunity  of  attouding  or  ero«Mixaniiniiig  tb*  witncM,  this  eannot  be  legal  «  i- 
denoe;"  (Jamiw,  B. :  "In  order  to  affect  any  party  by  oral  or  written  teatimony,  an 
opportunity  ihonid  bo  allowed  to  biin  of  oheeking  or  oorreotlng  it  bj  oroaa-examlnation." 

IHUQ,  Tkimpmrn,  J.,  in  Jmkton  v.  Bailiy.  3  Johnt.  30 :  »  It  la  aaid  tbat  tbia  rut*  uuuht 
not  to  b*  astendod  to  teatimony  taken  before  the  Onondaga  eommitaionera  [to  try  lund- 
titlea].  .  .  .  Opportunity  waa  given  for  oroaaesaminlng  witneaaaa ;  and  it  appears  that 
tba  title  now  in  queetion  waa  actually  litigated  before  tbe  commiaaionera." 

1858,  Eiuimnn,  J.,  in  Orr  v.  Hmlhy,  30  N.  H.  S80:  "  Neither  la  it  uaceaaary  that  the 
former  teiitiroony  sbouM  have  been  given  on  the  trial  of  a  cauaa  in  tbe  exact  teelinical 
ahape  of  an  action.  It  ta  aatBoiant  if  the  point  was  inveatigated  in  a  judicial  procre<lirjg 
of  any  kind,  wherrin  tb*  party  to  b*  affaetad  by  auch  taatimony  bad  tb*  rigiit  of  oroiM- 
•xaminatiou." 

Accordingly,  testimony  has  been  received  or  rejected  on  this  account,  t.  e. 
because  an  opportunity  for  cross-etamination  was  or  was  not  a  part  of  tiie 
procedure,  when  given  before  baukruptcy-commi$iwiur$}  pUot-eommiuiunerx* 
marine  hull-ina/iecton*  barrack-commitnonert,*  laudi-ommianoner*,^  county- 
boards,*  registers,'  and  arbitrators* 

§  1374.  Tastimonr  at  OoroMr'a  ZnquMt  In  England,  testimony  at  a 
coroner's  inquest  had  been  frequently  admitted  before  the  Hearsay  rule  \\m 
estalilished.'  Durinj^  the  1700s,  this  continued  as  a  traditional  exception.' 
The  dignity  of  tlie  otiice  was  sometimes  put  forward  as  an  explaining;  rfasoii. 
But  the  determining  circumstance  was  after  all  the  trailition,  as  well  as  tlie 
early  statutory  provision  authorizing  the  reporting  of  the  testimony  (though 
not  expressly  making  it  admissible).'  The  anomaly  was  in  effect  removid 
in  1848  by  Sir  John  Jervis'  Act,*  which  provided  for  a  cross-examinatiun  and 
expressly  made  admissible  in  later  proceedings  the  testimony  thus  obtaintnl. 

qnotatioo  supra);  1845,  Bailey  v.  WootU.  17  id. 
378;  1794,  White  v.  BiibinB,  I  Yeatm  4U0; 
18S4.  Kumey  v.  HalUgher,  11  8.  &  K.  20.1; 
1850,  McAdame  o.  Stilwell,  IS  Pa.  90,  W. 

It  was  exeladeil  in  Jeiwap  v.  Cuok  (I7<ID|,  I 
Habt.  438 ;  but  here  the  witnew  wa»  out  alLimn 
unaTaiUble,  under  f  1403,  ;ia«(, 

'  1666.  Lord  Miifly'e  Case,  Kelvnf;  55 ;  1691, 
Harrison's  Trial,  U  How.  Ht.  Ir.  852;  titnl 
ante,  |  1364. 

'  1754,  Robins  v.  Wulseley.  S  Im  KccI.  1.13, 
431,  443  (referring  to  the  common  Isw) ;  1790, 

B.  V.  Eriswell,  3  T.  R.  707. 

*  1554,  St.  1  *  3  P.  *  M.  c.  13;  1555,  St. 
3  *  3  P.  4  H.  e.  ID;  1836,  8t.  7  Cnn,.  IV, 
c.  64.  It  is  not  certain  whether  St.  1  Wrn  IV, 
c.  33  (1830)  was  to  !«  regarded  as  applvini;  to 
coroners ;  hut  teAtimony  heforn  the  (H)nint*r  <'od~ 
tinned  to  be  admitted:  1840,  Sills  r.  BruwD,  9 

C.  &  P.  601.  603. 

*  St.  II  ft  13  Vict.  c.  43.  It  wooM  w><-m 
that  the  English  Courts  would  now  exrinde 
testimony  not  thus  taken  luder  crusiMxaiiu- 
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>  Ant*  1668,  Anon.,  Rolle's  Abr.  II,  879,  pi. 

•  ;  1747,  Eade  v.  Lingnod,  1  Atk.  303;  1787, 
Fitch  V.  Hyde,  K  rhy  358 ;  1810,  Cox  v.  I'eiuce, 
7  John.  398. 

*  1843,  Com.  r.  Ricketson,  7  John.  398. 

*  1896,  I.onisTiUe  Ins.  Co.  r.  Honsich,  99 
Ky.  578,  36  S.  W.  563. 

*  1825,  Att'y-Genl  v.  DaviioD,  HcOl.  t  T. 
167,  quoted  lupra;  1808,  Davis  r.  Batty,  1  H. 

*  J.  364,  382,  temble. 

*  1806,  Jacksou  t>.  Bailey,  3  John.  80.  quoted 
iHpra  ;  1797,  Montgomery  v.  Snodenm,  3  leates 
830  (deposition  before  a'  board  of  property,  ex- 
cluded ;  "  the  witness  had  been  cruss^xammed," 
yet  the  board  "  are  not  vested  with  the  powers 
essentially  necessarv  to  such  a  tribunal  '  >•  a 
court);  1798,  Deflaas  v.  Galhreath,  ib.  315 
(deposition  before  the  same  hisrd,  excluded) 

*  1899,  Dunck  p.  Milwaukee  Co.,  103  WU. 
871,  "9  N.  W.  413. 

T  1899,  Payne  v.  Long,  131  Ala.  385,  35  So. 
780. 

*  1858,  Orr  V.  Hadley,  36  N.  H.  580  (see 
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In  the  tr«<.rf««to  the  question  hae  been  re^on.idered  upon  princinU 

^     JLI^T         ^     the  lack  of  croi..ex«mination  m  m  element  in  coro- 
ner-e  procedure  makee  euch  testimony  inadmissible : 

1842.  BrotuoH,  J.,  in  p,upl,  ».  /?«,,«  3  imj  jf.  y.  207 .  ••  u  u  ..u  tk.t  j       1.. 

tb«  «K>a..r  and  th,  «»u,Hi  Bu.t  b,  bought  f«»  to  fac.  .nd  IhS  Kri  l'',\"'** 
I808,  JVap<<,»  J.,  i„  Slate  v.  //om«-.  20  Mo  iM :  «  U  i,  tru.  U.st  thL  »..  K.     # 


§  1375.  fcstlmony  bf «.  Co««tttln«  M.il.tr.f  or  Justice  of  the  F.«,. 
S.m.lar  cons.denit.on.  apply  to  proceeding,  before  a  committing  maZ 
trate  or  a  justice  of  the  peaca  If  then,  was  under  the  procedure  oTthJt 
official  an  opportunity  of  croswxamination.  the  testimony  is  admUsible 
otherwise  not  There  never  ha,  been  any  doubt  on  this  point  s^rthe' 
esubhshment  of  ti.e  general  doctrine  (ante.  §  1364)  in  R.  v.  Paine.  bTew' 
except  m  the  special  case  of  justices  of  the  pe'ace  acting  as  commit  nVma„. 
iBtrates  under  the  statutes  of  Philip  and  Mary  (anU,  §  T374).  tI  tatuZr 
provunon  for  such  examination,  thougti  not  expressly  making  the  te  S 
admissible  was  thought  by  some  during  the  ITOa,*  t^  implyf  ^^cS  exZ 
tion.  a,  m  the  case  of  coroners'  examinations.    But  even  thiTsuiSJ^d  eZ^ 

•  Aecord:  1881,  Kjriveater  v.  tState,  71  Ala. 


It  «;  .^,  1  T  •  •■;•'"■""  «'•  nuiie,  /I  Ala. 
J:  V.,'*^?'  •'*='^'>  »•  Cnlly.  1«  folo.  103,  36 
Pic.  331  Idwth  of  a  MMenger;  te«timuDv  of 
a  dweaneJ  witnew  befur*  tli«  coroner,  uiular 
crow  examination  and  in  tlio  preaenre  of  "  the 
rc-pectiv.  loaiuel,"  excladecl,  bwaiue  it  did  not 
»p|)ear  "in  whow  behalf,  in  what  capiuitr,  nor 
for  what  pnrpow  the  retpertive  <onn«el  were 
Brejeut  ;  uii«>aDd);  188S.  I'itUburKh  C.  4  St. 
L.  K.  Co.  ».  McGrath.  IIS  111.  178,  3  N  K  43» 
(denwitioni  excladed);  184»,  SMte  v.  Parker. 
Li,  ■•..."„  ??l'""'^'-  "*■«•  iMOranee  Co.  1, 
Sfhrnidt,  40  Oh.  St.  lia  (teatimony  excluded) ; 
1881,  .MH*in  r.  Com.,  99  Pa.  97  T  1844,  State 
u« '"^.'*."'  '  "'J""-  ^  "»  (O'Neail.  J.,  diMh 

L  \^-.,£°"'^.;  '**'•  ««•••  "•  McNeil.  ai 
1*  An.  1333  Of  connM.,  if  the  coroner'. 
p»otKe  doe.  include  a  right  of  cro»-exami- 
nation.  ,.  ,.  by  nn  accuwd  perwn  prewnt,  the 
^m.o»Ti.admi«ible:  ArlTstate.  1894. 1  7S8 
IWitiinonT  before  a  coroner,  admiwiWe  "oa 
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the  trial  of  anr  iwnon  prewnt  at  hia  exami. 
nation  ")  j  Itel.  Hev.  St.  1893,  c.  33.  f  4  (depari- 
tlou  Iwfore  a  coroner,  uaable  "  on  the  trialof 
any  rnnion  prenenl  at  the  examination  " ) ;  Tex. 
h,..  '..  '"'*'  *  "'^  (quoted  poit,  S  1375): 
1894,  Mevem  u.  Stale,  33  Tex.Xr.  W4  216 
26  S.  W.  1 96  (before  a  coroner,  the  defendant 
prc»ei.t  and  privileged  to  croeMxamine  j  aj. 


J  S  Moil.  IM;  quoted  »»;)ra. al«o onto,  §  1364. 

"A.  V.  in  H  V.  Kri.well  (1790),  3  T.  K.  707. 
per  Huller,  J.  (the  examiiiiition  of  a  nauuer  aa 
to  hii  place  of  icttlemeut,  before  two  kutUi  of 
the  peace  wa.  offered  at  the  Quarter  S«,i„n.; 
the  judgM  of  tlie  King'.  Bench  were  ennally 
divided,  but  the  opinion  of  Lord  Keiiyon  •obe^ 
quently  prevailed  in  R.  v.  Ferryfrvstone,  2  Katt 
»•«,  1801  i  Kenyon.  L.  C.  .1.:  "Exaniinationi. 
upon  oath,  except  in  the  excepted  caws,  are  of 
no  avail  unlem  they  are  made  in  a  canne  or  pro- 
ceeding depending  between  the  parties  to  be 
affected  by  them  and  where  each  haa  an  oppor- 
tamtyofciaN^xamioiiigtbe  witneai"). 
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KIQHT  or  CROSS-IXAMINATIOK. 


[Cup.  XUV 


tion  WM  bj  the  ISOOi  repudiated  in  EngUnd.*  On  principle,  h  hu  often 
been  pointed  out,  the  queetion  in  all  such  caaea  dependa  aimply  upon  whether 
there  waa  an  opportunity  of  croaa^xamination : 

1(180.  R.  T.  Pai»€,  S  Mod  103  :  '•  It  wm  tbt  oplnioo  of  both  Cowrta  [Kiag'a  Bmeli  •nd 
Cumiiion  I1«m],  that  Um  dcpwltiont  ihonid  not  b«  giTM  in  •vliUne*,  th«  dafriuUBt  not 
bting  preiput  wbtn  tbay  w«n  taktn  b«(ort  Um  majror  and  to  had  loal  (ha  banaflt  ol  a 
oroai-siamliiaiioD." 

1817,  Hiekordi,  C.  B.,  In  A.  ▼.  Smith,  Holt  N.  P.  OlA,  "obwrrad  that  tba  (totuU  ilul 
not  meutiun  th*  prlauuar'a  praiaaM  at  all.  Uudoubtadly,  bowavar,  tha  daoUiona  enlaU 
liabad  tha  point  that  tha  prbonar  ought  to  ba  preaaut  that  ha  aUght  croaa-axaaiua.  But 
bara  ha  had  the  advantage  oSarad  him  and  omitted  to  um  it." 

\t3i,  JohMon,  J.,  in  Sunt  ▼.  HUl,  i  Hill  8.  C.  000 :  '•  If  tba  aeaanad  U  prM«nt  and  hai 
an  opportunity  of  eroaa^samining  tha  witnaaa,  tha  dupoaltioni,  aooonliiig  to  the  rule,  ar« 
admiiaibla.  .  .  .  \Va  know,  too,  bow  naoaiaary  a  oroM^xamlnation  ia  to  atloit  tha  whuin 
truth  from  aven  a  willing  witnaaa ;  and  to  admit  tuvh  avldauoe,  witiiout  tha  meani  of  »)>■ 
plying  tha  ordiiuury  taata,  would  put  in  Jaopardy  the  daaraat  Intateata  of  tha  oowmuulty."  • 


§1376.   Depoattloaa;  Meet  of  other  PiliielpleaPiaertaiaatad.    (1)  AduiNi!<i. 
tion  is  not  receivable  unleM  taken  by  an  ojtitr  or  other  ptr$on  authoriztd  l-i) 
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*  I«I7,  R.  r.  Smith,  Holt  N.  V.  6IS, 
qnotwl  ixM< ;  aflrmad  in  R.  A  R.  340  by  all  tha 
JaiigMi;  aenrd,  1817.  R.  9.  ForbM,  Hull  N.  P. 
5»9i  1838,  It.  V.  Aniuia,  8  C.  *  K  631  ;  1838,  R. 
r.  Krringtiin.  1  l/tm  Cr.  C.  US.  par  PatteMW.  J. 
(aoawerinK  (he  uliJM'tloa  that  8t.  7  Geo.  IV.  e. 
64.  ■.  3,  dill  nut  nxjuire  tlia  accoaed't  prmonce). 
The  •Utiitea  in  Eiiglaiid  now  teqaire  an  oppor- 
tnuilr  u(  cruM-exaiiiiaatioD :  1848,  IH.  II  A  13 
Vivt.  c.  43 ;  1887,  St.  SO  A  31  Vict.  c.  3S,  |  61. 
In  R.  V.  Beaalon  (1834).  6  Cox  Cr.  4.10.  .lerrte, 
C.  J., Mid :  "  [The  ilatute  of  II  A  13  Vict  c.  43] 
add*  a  rule  which  the  jadgea  had  preriuoidy 
engrafted  upon  the  old  italatai  of  P.  A  M.,  tliat 
there  miuit  be  fall  nppurtuoity  of  eroMexami- 
natioD  ;"  thestainte  wm  applied  in  (1886)  K.  v. 
Oriffilhi,  16  Cox  Cr.  46. 

So  also  in  Camiiln :  Got.  Re*.  8t.  1897,  c.  90, 
I  10  (uii  a  trial  at  the  general  Meeionii,  a  depo- 
aitiun  taken  before  the  maKietrate  at  the  orffci- 
nal  hearing  may  be  need  if  the  aecUKed  wa« 
preeent  "  and  he.  hie  coooael  or  imlicitur,  had 
a  full  opportunity  of  croM-examiuinK  the  wi^ 
no*");  Can.  Crim.  Cu<la  1893,  |  687  (<tuoted 
pot,  I  1380,  note  3) ;  Qoe.:  1834,  R.  v.  Peltier, 
4  I.0W.  Can.  as. 

*  Acrard:  Aril.  St.  1903,  No.  3.1,  amending 
Rev.  St.  1901,  P.  C  f  763  (preliminary  hearing 
before  a  inagiitrate) :  1883,  Harrie  v.  State,  73 
AU.  497;  1895,  McNamara  v.  State,  60  Ark. 
400,  30  S.  W.  763 ;  Cal.  (eee  the  atatule*  and 
caM*  cited  part,  %  1413) ;  Del.  Hev.  St.  I8.)3, 
c.  97, 1 1 8  (commitcinit  magiitrate  ahall  examine 
the  wliuesaea  in  the  accnaed'i  preiienre) ;  1883, 
Robiniun  v.  State,  68  Ga  8.13 ;  1883,  Smith  v. 
State,  73  id.  115;  1899,  Hardin  v.  State.  107  id. 
718,  33  8.  B.  700;  1880,  State  v.  Wilaon,  S4 
Kani  189,  194  ;  1869,  O'Brian  v.  Com.,  6  Bnih 
563,  570;  La.  Rev.  L.  1897,  |  1439  (record  hj 
the  recorder  of  New  Orleane,  or  a  jostice  of  the 
peace, of  testimony  at  Are  inqoeat,  taken  on  notice 
to  the  occupant,  owner,  agient,  or  cnatodian  of 
property,  admiaaible) ;  1895,  State  r.  Oeotge,  60 
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Minn.  503.  63  N.  W.  100;  N.  T.  C.  Cr.  P.  \m, 

I  8  (teetimooy  before  comroilting  maai>tmt)> 
admiiaible  only  if  there  waa  cMw«xamln*ii'<n 
or  the  upportuoity) ;  IMS,  People  v.  Kmi'll, 
9  Hill  300;  N.  C.  Code  1883,  |  1157  (pxain- 
iuatioun  taken  by  a  committing  magixintr. 
uealdo  only  if  the  accnaed  waa  preeent  au<l  liwl 
an  oppoitanitv  to  hear  and  eroaaexamiM) ;  I  n47, 
State  *.  Vateutiae,  7  Ired.  SSS,  386;  IHti.^, 
Howaar  p.  Cum..  51  Pa.  338  ("  notwithiuncliiif 
the  aboT»uamad  itatnte  [S  A  3  P.  A  .Mr  luj 
had  been  extended  to  Penmylrania,  it  wax  <li* 
placed  by  onrConititntlon.  and  norx  lu'tr  tenti- 
mony  could  be  given  againat  a  priwjner  in  l 
capital  cane  ") ;  1876,  Juhuiuu  r.  State.  I  Tvx. 
App.  333,  .138  (goud  opinion);  Tex.  ('.  O  P. 
1895.  I  814  (depoeitiona  before  an  "exnniinitii 
Court  or  jury  of  inque«t,"  admiaeible  if  MinS- 
ant  waa  preaent  and  had  the  privileKe  cf  criwa. 
examinatiou);  ISSI.U.S.e  Marumh, 5  McU-aB 
986  (jnitire  of  the  peace) ;  1845,  State  c.  H.»4«r, 
17  Vt.  658,  669  (magiatr.itel :  1897,  I'o.lir  .>, 
State.  97  Wia.  637,  73  N.  W.  ai6  (ilepoaitiorw 
of  accomplicee  excluded.  becauM  the  ilefi'iiilaiit 
waa  not  preteot  at  their  examinntiim).  In  tli* 
United  Statae  the  only  imitanre  in  whiili  \a- 
day  any  statutory  exception  Mtemii  tu  luivt 
been  made  ii  that  of  the  examination  "f  the 
tom;ila!mtnl  in  hailariiii;  but  it  ia  nut  rli-.-ir  lliat 
an  exaniinatinri  taken  in  the  defemliint'a  al>- 
■ence  and  without  some  sort  of  notiri'  iiwn 
him  [pan,  {{  1378.  1.183)  would  he  ailiiiliwililo 
nnleia  expreoalv  ao  declared  bv  the  m.viiir: 
Del.  Rev.  St.  1893,  c  77.  f  16  (the  ini>tli>'r'« 
depoaitiun  in  a  haatardy  charge  may  bi>  xAm 
in  the  defendant's  absence  if  the'  cniiKtahle 
returns  "  that  he  cannot  be  found  ") ;  N.  .1. 
Gen.  St  1896,  Bastards,  j|  16  (exaniiii.ilion  uf 
the  mother  in  a  bastardy  charse  mnv  he  in  the 
defendant's  absence,  niiless  he  deniamtn  the 
contrary);  compaie  the  statutes  quoted  fo^ 
I  1417. 
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Imw.  It  CM  be  conceived  that  croee^ueitiom  put  infonnallj  and  recorded 
in  writing  might  be  a*  effective  oa  a  formal  cM«iiH!xamination.  But  croaa- 
esamination  in  iU  proper  acwite  signiflf*  a  probing  and  testing  under  certain 
■aleguarda  and  opportuuitiea  fur  compelling  anawen,  which  can  exiat  only  in 
a  formal  proceeding  governed  by  a  nettled  procedure  and  enforced  by  vetted 
authority ;  hence,  that  crosdexnmiiiali.m  which  aatiiHea  the  rule  ,  uH  be  a 
cruaa-examinntion,  if  not  Iwfons  a  reyular  judge  or  magistrati  .  ..ni  i  cfoi» 
au  orticer  or  otlier  expreaaly  auihurized  person  proceeding  m  t,  rli  r,  tn  pni 
•cribed  forma.  In  what  concerns  tlie  kind  of  officer  or  '.ti.i;r  im  ..n  tl^.M 
authorixed,  the  question  involved  ia  one  of  the  constit-  tiwu  ot  Lj  Kt  n,ui 
their  officers.'  Statutes  have  provided  n  variety  of  way,,  nxu.  ..r  ic»-  i  imal, 
in  which  depoaitions  may  !«■  Uken.  So  far  as  the  ad.i  i>sil  '  •  y  oi  u  dep,  i^ 
tion  depends  upon  iU  being  taken  by  an  authorized  i.ro  hi  ',<i''^t''m  i. 
one  of  judicial  machinery,  the  organization  of  Couri  ,  .^  i  v-nU  iJu 
present  purview. 

(2)  By  Chancery  practice,  common-law  practice,  and  sUuuo»  a  ,  /-,  ma,  u 
ortUr  to  autkorixe  the  taking  of  a  depontion  is  usually  obUii.i»l.k>  oi.lv  m;k(, 
ftrtain,  condition;  — iho  illness  or  the  impending  departure  of  tl  .■  .i.-p-'iuiit, 
and  the  like.  But  statutes  have  often  removed  these  condition  i.  > .  rtniii 
clHsses  of  cases.  This  process  of  securing  in  advance  the  evidential  ma- 
terial for  a  trial  is  a  part  of  the  preliminary  procedur«  of  courts,  — just 
as  is  the  process  of  obtaining  discovery  from  an  opponent  Tiiese  t|uestioiis  of 
preliminary  procedure  are  without  the  present  purview.'  The  admissibility 
of  a  deposition  already  taken  is  the  limit  of  tlie  scope  of  these  investijjations. 

(3)  When  a  deposition  is  offered,  the  principle  of  Confrontation  requires 
that  the  witness"  personal  altendauee  be  ihovm  impracticable  before  tlie  depo- 
sition  may  be  used.  The  conditions  thus  required  are  dealt  with  under  that 
principle  {poet,  §§  1401-1418). 

(4)  The  document  offered  as  a  deposition  is  the  testimony  of  the  deponent 
t»  writtHg.  Testimony  by  deposition  can  be  only  in  writing,  not  oral,  and 
the  writing,  moreover,  must  be  made  and  transmitted  according  to  a  tktailed 
mode  prescribed  by  statute  or  by  practice.  So  far  as  the  manner  of  interro- 
gation is  involved,  the  principle  is  tiiat  of  the  Mode  of  Testimonial  Narration, 
already  dealt  with  {ante,  §§  799-«05).» 

§1377.  Sama:  Oeneral  Prlnolpla:  Opportunity  of  Croas-axaminatlon  ra> 
qoliad.  The  principle  of  the  Hearsay  rule,  aa  applied  to  the  use  of  a  depo- 
sition, is  precisely  the  same  as  for  testimony  obtained  in  other  tribunals, 
in  the  instances  already  reviewed  (ante,  §§  1373-1375).  The  mere  speaking 
under  aith  is  nothing ;  the  essential  condition  is  that  the  person  against 
whom  the  sworn  statement  is  offered  should  have  had  an  opportunity  to 


'  For  the  ofllcen  hsrjng  power  to  amp*l 
anawen,  lee  pot.  |  SI 95. 

'  The  sutntM  boring  on  the  eabject  may  be 
I'lnnd  from  the  citations  rnllerted  fmit,  {{  1380- 
I.1S3.  For  the  itatatea  grantlnir  ducovtrt  from 
ua  u^/KWfn/.  gee  pMl,  {{  1856,  1859. 
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*  For  the  nodatitmru  of  tht  mn^l$tmtt'i  re- 
port at  testimony,  tee  ante,  '{|  I33fi,'  1.149.  For 
the  OM  of  the  magistrate's  report  without  eallmg 
the  magulmte  in  iwravn,  see  /»»(,  {  1667.  For  the 
aMiiettlicatioH  of  a  defnuiiion  or  aiayii/rats's  f» 
pat,  see  poft,  }}  107S,  1681,  2104. 
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RIGHT  OP  CROSS-EXAMINATION, 


[Chap.  XLIV 


cross-examine  the  deponent  (ante,  §  371).    This  is  universally  conceded  as  a 
conimou-law  principle : 

178:),  Butler,  J.,  Triiils  at  NUi  Prius,  240:  '•  If  the  WitneM  be  examined  de  bene  eme, 
•nd,  liefore  thn  coming  in  nf  tlie  AiiRwer,  tlie  Defendant  not  being  in  Contempt,  the  Wit- 
neffi  dip,  y<-t  bin  Depucition  ahall  not  be  read,  beoauae  tlie  oppoHite  party  bad  not  the 
Power  of  Crom^xamination,  and  the  rule  of  the  Common  I^w  ia  strict  in  this,  that  iia 
Eriilence  shall  be  admitted  but  what  is  or  might  have  been  under  Examination  of  both 
Parties." 

1777,  MatiHjieUl,  L.  C.  .T.,  in  Gooilrighl  r.  Mo$$,  Cowper  602 :  "  [As  to]  offering  a  dejiosl- 
tion  or  an  answer  in  evidence  against  •  pemon  not  a  party  to  the  original  suit.  That 
cannot  be  done  for  this  reason,  because  such  person  has  it  not  in  his  power  to  cross- 
examine." 

1790,  Kenyon,  L.  C.  J.,  in  R.  y.  ErinrtU,  8  T.  R.  707:  "Examinations  upon  oath, 
except  in  tlie  excepted  coses,  are  of  no  avail  unless  they  are  made  in  a  cause  or  proceediii>; 
depending  between  the  parties  to  be  affected  by  them  and  where  each  has  an  opportunity 
of  croHS-examiiiing  thewitncHS.  .  .  .  [In  this  case  the  deposition]  was  ex /xirt^  obtained  at 
the  instance  of  those  overseers  whose  parish  waa  to  benefit  by  it,  and  behind  the  bucks 
of  the  parish  against  whom  it  has  now  been  used,  without  having  an  opportunity  of 
knowing  what  was  going  on  or  attending  to  have  the  benefit  of  a  cross-examination.  I 
regard  the  ((uestion  as  of  the  last  importance  and  as  putting  in  danger  the  law  of  evi- 
dence in  which  every  man  in  the  kingdom  ii<  deeply  concerned." 

1811,  Lawrence,  J.,  in  Berkelej/  Peerage  CoMe,  4  Camp.  412 :  "  A  deposition  is  considered 
•  partial  repreHcntation  of  facts,  as  to  all  persons  who  have  no  opportunity  of  bringing 
out  the  whole  truth  by  croHsex.ninination." 

18«;l,  Per  Curiam,  in  Walermn  v.  Seal,  10  FU».  8,38  (after  pointing  out  that  no  notice 
of  a  depoNition  had  been  given  to  the  opponent,  "  so  as  to  enable  him  to  cross-iiilerro- 
gate  "  ) :  '•  We  can  conceive  of  no  circumxtances  under  which  the  notice  may  be  dispensed 
with.  The  plainest  principles  of  natural  ju.itice,  as  well  as  our  statute,  requir*  it.  It  i.s 
stated  by  one  of  the  earliest  writers  i  (to  enforce  the  rule  on  the  Gubject)  that  even  the 
Almighty  would  not  proceed  to  pronounce  Mntence  against  our  great  ancestor  without 
giving  him  notice,  and  therefore  firat  called  to  him, '  Where  art  thou,  Adam  ? ' "  ' 

§  1378.  Same:  Motio*  and  Suflolent  Tinw;  Attandano*  ouraa  DafeotlTa 
Notioa.  The  opportunity  of  cross-examination  involves  two  elements,  (I) 
notice  to  the  opponent  that  the  deposition  is  to  be  taken  at  the  time  and 
place  specified,  and  (2)  a  sufficient  interval  of  time  t«  prepare  for  examination 
and  to  re(  "h  the  place. 

(1)  Where  a  deposition  is  taken  for  pending  litigation,  the  partiee  to  wliom 
notice  is  to  be  given  are  definitely  ascertainable,  and  the  requirement  of  it, 
apart  from  statutory  exceptions,  is  indispensable.'  But  where  a  deposition  is 
taken  with  a  view  to  use  in  litigation  not  yet  begun  —  in  perpetitam  mtmo- 
riam  —,  it  may  not  be  possible  to  ascertain  the  names  of  all  the  intero-sted 


•  The  learned  judjre's  referenre  here  in  pmb. 
ably  not,  w  inixht  lie  imaxineil,  t<i  Ueiieiiis  HI, 
9,  hut  to  KiirtvMMie.  De  UudilniK  Ix-guin  Aiig- 
liK  (1470).  where  the  famoua  i-hief  jimtii-e  alludes 
to  the  shiive  itaimign  in  Genenis. 

•  The  rule  in  Chancerr  w«s  not  so  strict, 
pre«umRlity  lieranse  (uHlr,  j|  Lis?.  nt>te  5)  cnms- 
exaniinstlcin  in  Chanrerv  wa*  almiixt  fntile: 
I76T,  lluller,  Nisi  I>rina,'l4n:  1H87,  Storv,  .1., 
in  (tSM  r.  Stinson.  t  Snmiier  98.  KM  (examin- 
ing the  authorities) ;  1842.  St.  15  &  16  Vict.  c.  86. 


Bat  the  principle  exinted:  I8^9,  Rehdi'n  r. 
Wesley,  IS  Beav.  434  (Romilly,  M.  R  :  'Thn 
is  clear  that  if  yon  intend  t<>  use  the  siiMwor  of 
one  defendant  af(niiist  another  defendiint,  the 
Uttermust  have  the  right  of  rms«-examinatii>ii"). 
'  See  the  statnles  and  rases  pntl,  ;$  I.1HIV- 
l.ixa.  Apart  from  statute,  the  notirc  nmv  lie 
oral:  1847,  Milton  v.  Rowland,  II  Ala  7n:>,'  :,1« 
("  the  form  or  manner  of  notice  is  of  nn  Impor- 
tance, when  one  in  point  of  fact  is  proved  "). 
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parties  and  the  question  mny  thus  arise  whether  a  depoeition  so  taken  may 
be  used  at-amst  a  per.ou  who  never  received  any  notice  and  could  not  by 
diligence  have  been  notified.  This  question  does  not  seem  to  have  been  ju- 
dicially decided ;»  but.  so  far  as  a  statute  has  authorized  a  mode  of  notice  by 
advertisement  or  the  like,  it  would  seem  that  this  by  implication  sanctions 
the  use  of  such  a  deposition,  as  a  necess-iry  deviation  from  the  strict  require- 
ments  of  principle.  * 

(2)  The  requirements  as  to  the  xnUrval  of  time  are  now  everywhere  regulated 
by  statute  ( post.  §§  1380-1383).  and  the  rulings  in  regard  to  the  suiticiency 
of  time  are  thus  so  dependent  on  the  interpretation  of  the  detailed  prescrip- 
tions of  the  local  statutes  that  it  would  be  impracticable  to  examine  them 
here.  But  whether  or  not  the  time  allowed  was  supposably  insufficient 
or  was  precisely  the  time  required  by  statute,  the  actual  attemtanee  of  the 
party  obviates  any  objection  upon  the  ground  of  insufficiency,  because  then 

iiVn'S^  r  ""J"""^  ^^  ^^"^  opportunity  of  cross-examination  (ante. 
§1371)  for  the  sole  sake  of  which  the  notice  was  re.iuired.*  On  the  other 
hand  the  failure  of  the  opponent  to  attend,  after  sufficient  notice,  leaves  it 
stu  true  tiiat  there  has  been  the  necessary  opportunity,*  which  is  sufficient 
on  the  same  principle  (««/«,§  1371). 

§  1379.  Same :  Plural  DeporiUon.  at  Same  Time  and  Different  PUoea.  The 
principle  requiring  an  opportunity  of  cross-examination  is  clearly  violated  in 
the  case  o  plural  depositions  appointed  by  one  party  for  the  same  time  at 
different  places,  so  that  it  becomes  impossible  for  the  opponent  to  attend  in 
person  for  cross-examination  at  both.  Here  he  is  deprive.l  of  the  opportunity 
for  cross-examination  in  one  at  least  of  the  depasitions : 

1881   Ora^j  C.  J.,  in  CaU  v.  Hall,  Vil  Ma«i.  90:  "The  manifest  de8i,m  of  the  Lepgla- 
t  re  H  that  the  ^vene  party  .hull  have  opportunity  to  attend  in  perTn,  or  at  Ky 
h...ttorne.vduly.««truoted  in  the  cauw.  t..  oro^examine  the  witn^.  .  .  .  If  jTrLi 
tion.  are  Uken  at  different  place,  at  or  near  the  .»me  time,  it  i.  within  the  power  of^e 

^itI^^^l.^l^'^'"°'"  "™  "u"""*  '"  •'"'*'^"'*- '"  •"??"•"  *he  depcitioiiH  of  thoee 
witneMe.  whom  the  a,lver«  party  ha.  thereby  been  deprived  of  rea.sonable  opportunity  to 

•  R«e  the  atatute*  and  rama  cite<i  /x»/, }  1 383. 

•  S«e  aome  of  them  filed  /x*.  {  |.3g|  •  aee 
abo  WiMle  on  Notice.  {$  I32l-I2is,  Fo«ter. 
Jederal  Hractioe,  3d  ed.,  t{  8s6-a90. 

•  1862.  Aicaidi  v.  Strang,  38  Ala.  326  328 
(appheil  t<i  written  interruxaturips) ;  1849  Calil- 
well ,'.  Mc  Vicar,  9  Ark  418.  422  ("  Where  the 
Mrtv  appenm.  by  hiinaelf  or  attorney,  and  makna 
hi»  ap|i«arauce,  crow-examiiim.  ohject.  to  a  aiien- 


aiv  Xnlwtantive  act  connecte<l  with  the  takine     mitted '':   thi.  »«,„„1.  .!,.»  .h.  i.„  ...' iT  -." 


anv  «ul»tantire  act  connected  with  the  takinir 
of  th«  depooitiona,  and  it  ao  appean  in  the  depo- 
iitiona  regularly  certified,  the  party  will  not  at 
the  hearinK  of  the  caum  l>e  alluwed  to  ohiect 
that  no  legal  noiiw  had  heen  given")-  I8.%8 
JoiiM  r.  I^,ve,  9  Cal  68.  70  ("  Having  appeared 
and  cMM-examined,  it  wa»  too  late  afterwanl. 
U>  make  the  objection  "  of  abort  notice) ;  189%. 
Rvan  c.  People,  21  Colo.  1 19, 40  Pac.  777 ;  1850. 
(ireeiie  C„.  v.  Blediwe,  12  III.  287.  271;  1844 
Connenville  p.  Wadleigh,  7  Blackf.  102.  104  i 
1847.  Uoe   V.  Brown,  8    id.  443,  444  ;    I8t9, 
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Neran  v.  Roup,  8  la  207,  210;  1859,  Mnmma  r. 
McKee,  10  id.  107,  110,  tfrnhle ;  ISll.Talliot  v 
Bradford.  2  Bilili  316;  1888.  Md.  Pub.  Gen  L 
art.  35,  ji  28  ;  1868,  State  v  Basaett,  33  N.  j'  L 
26,31;  1860.  McPorinick  v.  Irwin,  .35  Pa.  111. 
118;  1862.  Cameron  v.  Cameron.  15  Win.  l  5' 
CV»i/m.-  1861.  I'uiit  V.  Oaalight  Co.,  1  All.  343, 
.348  (on  the  fallacioua  g^mnd  that  "  it  wu  im- 
poaaible  for  them  [the  opponent]  to  aay  with 


mitted  ;  thia  naanmea  that  the  law  i-imld  not 
be  known  beforehand.  —  an  aaauraptiou  which 
would  confuae  all  legal  rulea). 

Kor  the  time  of  ohjrriioru  In  eompelenei/  and 
nirmnctf.  aee  ante,  $j|  18,  486.  586. 

•  Caaea  cited  nn(r, }  I37I  :  and  the  following : 
1895,  Moore  r.  Triplett,  —  Va  —  ,  23  S.  E.  69 
(hut  in  the  apecial  claaaof  aUklutury  priK-eedinga 
here  covered,  i.  r.  aale  of  infant «  landa,  etc.. 
under  Co<l«  f{|  2435,  2619.  actual  preaence  was 
held  naceiiary). 
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erow.«z»mine.  ...  In  thii,  m  in  many  other  matten  eonoeniing  the  introduotion  of 
evidence,  mnch  raiut  be  left  to  the  diicretion  of  the  judge  presiding  at  the  trial." 

1893,  AUen,  J.,  in  Evatu  T.  RotluekUd,  64  Kan.  747,  89  Pac.  701 :  "  Where  testimony 
is  Ukeu  by  deposition,  it  ia  in  one  sense  a  part  of  the  trial  of  the  cause,  and  the  only 
chance  given  to  the  opposing  party  to  confront  the  witnesses  whose  depositions  are  taken 
under  the  notice  is  to  attend  before  the  officer  who  takes  them.  The  only  opportunity  to 
apply  the  tests  necessary  to  correct  errors  or  detect  falsehood  in  the  statements  drawn  out 
on  direct  examination  is  that  afforded  by  cross-examination  at  the  same  time.  A  party 
to  an  action  has  a  right,  if  he  deems  it  necessary,  to  be  personally  present  when  depositiuiia 
are  Iwing  taken  affecting  his  interesU.  He  is  not  required  to  employ  a  multitude  of  at- 
torueys  to  protect  his  intoresto  at  different  places  on  the  same  day,  nor  does  the  fact  that 
he  chooses  to  intrust  his  interests  to  the  care  of  an  attorney  (other  than  the  one  who  tries 
the  case  for  him)  at  one  plaoe,  require  him  or  his  principal  counsel  to  attend  on  the  same 
day  at  another  place." 

Under  such  circumstances,  that  deposition  should  be  suppressed  for  which 
the  opponent  lost  the  opportunity  of  cross-examination,  i.  e.  he  is  allowed  to 
attend  either,  and  the  one  not  attended  is  excluded.'  If  in  fact  he  succeeds 
in  having  representatives  at  both,  then  both  become  admissible,  for  there  has 
been  for  both  an  actual  opportunity^  of  cross-examination.'  But  where  he 
refrains  from  attending  either,  he  practically  waives  the  opportunity  (ante, 
§  1371)  as  to  both,  and  therefore  both  are  admissible.*  The  policy  of  excliul- 
iug  both,  merely  because  the  appointments  are  incompatible,*  cannot  be  sup- 
ported. 

§  1380.  Sam*:  Bngllah  and  Canadian  Btatntaa.  The  requirement  of  an 
opportunity  for  cross-examination  has  been  almost  invariably  preserved  iu 
iU  integrity  in  the  statutory  regulation  of  the  subject  The  few  deviations 
have  occurred  chiefly  in  provisions  respecting  notice  to  absent  or  unknown 
parties,  and  respecting  the  discretion  tliut  may  properly  be  allowed  a  trial 
Court  in  making  exceptions.  This  statutory  regulation  became  necessary 
for  the  main  purpose  of  vesting  the  common-law  Courts  with  that  power 
which,  with  singular  ineptitude,  they  conceived  themselves  to  lack  or  to  be 
somehow  prevented  from  exercising  with  due  freedom,—  the  power  of  authdriz- 
ing  depositions  to  be  taken  before  appointed  officers.'  The  statutes  conferring 
the  power  have  thus  usually  also  specified  the  requiremente  to  be  observed 

^  I8«l,  Hankinion  «.  Lombard,  25  111.  S73; 
1879,  rollins  v.  Kiihart,  U  Bash  635;  I8B7, 
Cross  V.  Cross.  —  K».  —  ,41  8.  W.  87S  (notice 
to  take  on  the  same  day  that  the  opponent  was 
tsiiing  another  io  the  iianie  suit  on  a  previous 
notice,  insuflivient):  1867,  Fant  v.  Miller,  17 
Uratt.  187,  336 ;  and  cases  quoted  in;>ru. 

*  1878,  Ijitham  v.  Latham,  30  GmtC. 

*  1879,  Hay'H  Appeal,  91  Pa.  368 ;  s< 
i;.  Bank  (I8.'M)|,  II  Humph  88. 

*  la.  Code  1897,  §4688  ("  if  notices  are  given 
in  tlie  aami-caiie  b_v  the  name  party  of  the  taking 
of  Ufpoaitionn  at  different  places  nn  the  same 
■lay,  thi-v  (hall  tie  invalid '');  1815,  Waters' 
Heira  r.  Harrison,4  Uibh  89  ;  1856,  Scammon  v. 
Scainmon,  33  N.  H.  60;  Me  l^ib.  St.  1H83, 
c.  107,  I  14  (if  notice  of  two  lepositions  at  the 
same  time  and  place  is  give,  or  if  deceptive 


340. 
se  Blair 
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means  are  used  to  pierent  attendance,  the  dinrt 
"may  reject  them'').  The  foUowiuf;  roliiii;  is 
sound:  1893,  Wytheville  B.  &  I.  Co.  ».  'IVgcr 
90  Va.  377,  383,  18  8.  E.  195  (notice  on  »«riie 
dav  of  depusitiou  in  another  State  in  aimihir 
suit  iu  which  proponent  of  present  depo!>iLi.>n 
was  not  a  party  though  his  counsel  was  eu- 
gazed;  admitted). 

*  A  de|Hisition  could  be  snthorispil  hv  tht 
cumbrous  methods  either  of  the  (K'nuual  aiu'iiil- 
ance  of  a  jnilge  of  the  Court  (1606.  Mattlicus  i: 
I'ort,  (;omb.  63),  or  of  a  postponement  ol  trial 
till  the  opponent  coDsenled  (1774,  .Maii»Ni'l<l, 
L.  C.  J.,  ill  Mostyn  v.  FabrigaK,  Cowp  161, 
174);  but  o  ^rwiae  the  party  must  »uc  out  a 
cominissiou  iu  chancery  (I8a7,  L.  C.  KMuii,  in 
.Mat-aulay  v.  Shackell,  1  Bligb  M.  s.  9b,  119, 
131). 
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in  giving  notice  to  the  opponent.  In  England  this  statutory  refonn  came 
piecemeal.  The  chief  enactments  have  been  five:  (1)  in  1830-31, St.  1  Wm. 
IV.  c.  22,  giving  to  all  superior  Courts  the  power  of  authorizing  depositions 
both  abroad  and  at  home ;»  (2)  in  1867,  St.  30  &  31  Vict.  c.  35.  §  61,  extending 
the  power  to  criminal  proceedings  for  indictable  oflences :  (3)  under  the  Judi- 
cature Act  of  1873,  St  36  &  37  Vict  c.  66.  the  Rules  of  Procedure,  No.  36 ; 
(4)  under  the  Judicature  Act  of  1875,  St.  38  &  39  Vict  c.  77.  §  17,  the  Rules  of 
the  Supreme  Court  (Order  XXXVII),  superseding  the  foregoing  Rules  and 
covering  the  same  ground;  and  (5)  in  1883,  the  Rules  of  the  Supreme  Court 
(Order  XXXVII),  made  under  authority  of  the  same  Act  (c.  77, §  17).  and 
superseding  all  prior  civil  regulations.*    Under  the  statute  of  1830-3l'.  the 


•  Thif  WM  nniTowlr  constrned  at  applyini' 
to  civil  cimcii  only:  "1847.  U.  v.  Uiitou  St. 
Lenuardu,  10  IT.  B.  8.14. 

*  The  relevaut  English  Knlei  of  1883  are  a* 
(olluwa : 

111  LM or  THE  8i!PR«ii«  CoirmT.  18M  (under 
38  &  39  Vict.  r.  77,  i  17),  Obdkr  XXXVII : 
"  I.  Kadenre  GenfmUi/ :  1.  In  the  abaenre  of 
any  agreement  between  the  Rolicitun  •>(  all 
parties,  and  anbjpvt  to  thew  IJnIca,  the  witneues 
at  tlie  trial  of  anv  action  or  at  any  assessment 
of  damages  shall  be  examioed  »ii-ri  vnet  and  in 
open  court,  bat  the  Court  or  a  Jud;;e  may  at 
ao.v  time  for  sufficient  reanon  onler  that  any 


Other  person,  and  at  any  place,  of  any  witness 
or  person,  and  may  empower  any  party  to  any 
snch  canse  or  matter  to  give  sni'h  depiwition  in 
evidence  therein  on  snch  terms,  if  anv.  as  the 
Court  or  a  Judge  may  direct."  (This  first  ap. 
peared  in  the  Rules  of  187S.)  "6.  An  onler 
for  a  commission  to  examine  witnesses  shall  be 
in  the  Form  No.  36  in  Appendix  K."  (The 
form  provides  fully  for  notice  and  cross  examina- 
tion.) "Sn.  If  in  anv  case  the  Curt  or  a 
Judge  shall  so  order,  there  shall  Iw  issued  a 
re<)uest  to  examine  witnesses  in  lieu  of  a  com- 
mission." (This  is  the  mode  usually  emploved 
for  foreign  conntries  and  sometimes  for  India 


p.articular    fart    or    fiufc.    may   be  proved   by  and  the  Colonies;   the  form,   No.  37,  provide, 

alflilayit,  or  that  the  affidavit  of  any  witness  for    notice    and  cross-examination  )    "10    II 

may  i)e  read  at  the  hearing  or  trial,  on  such  Whei»  nnv  wimcu  n,  ,^^^^  :.  „.j i  .'„  k- 

conilitions  as  the  Conrt  or  Jndge  may  think 
reasonable,  or  that  any  witness  whose  attend- 


ance in  court  onght  for  some  sufficient  canse  to 
be  dispensed  with,  he  examined  bv  interroga- 
tories or  otherwise  before  a  cominifflioner  or 


Where  any  witness  or  |ierson  is  ordered  to  be 
examined  before  any  officer  of  the  court,  or 
before  any  person  appointed  for  the  pnrpo!<e, 
.  .  .  the  examination  shall  take  pl.'U'e  in  the 
presence  of  the  parties,  their  counsel,  soticiton, 
or  agents,  and  the  witnesses  shall  be  siiliject  to 


examiner;  provided  that  where  it  appears  to  cross  examination  and  nxxamination  "  (The 
the  Court  or  Jnrlge  that  the  other  party  bona  provisions  of  6.  6 ,.,  10,  and  II  first  appear  in 
ySrf^  desires  the  production  of  a  witness  for  cross,  the  Rules  of  1883;  though  they  mayX  con- 
examination,  and  that  snch  witness  can  be  pro-  sidered  as  an  adaptation  of  the  provisions  of  the 
ducecl.  an  order  shall  not  lie  made  anthorising  Chancery  Practice  Act  of  1852.  St.  15  &  16  Vict 
the  evidence  of  snch  witness  to  lie  given  »  '     c.  86.)  ,  »  lo  .  m. 

-Oil      . ..    .0.1... «  . Camada:   Dom.  Rev.  St.  1886,  c.  135,  f  99 

(Exchequer  and  Supreme  Courts) ;  Crim.  Code 
1892,  {  683  (commissions  out  of  Canada;  rules 
to  conform  to  those  of  civil  trials.  "  as  nearly 
aspraiticable");  |  686  (depoeitions  of  sick 
persons ;  reasonable  notice  and  a  full  opportunity 
of  cross-examination  is  rei|uired| ;  $  687  (de|H>si- 
tion  at  a  preliminary  investigation,  if  it  is  proved 
that  it  was  "taken  in  the  prtwnce  of  the 
accnsed.  and  that  he,  his  counsel,  or  solicitor, 
had  a  fnll  opportnnity  of  cross-examining  the 
witness");  St.  1900,  c.46  (amends  Crim.  Code 


affitlavit."    (This  first  appeared  in  the  Rnles  of 
1873.) 

Ordib  XXXVni :  "  AffidnnlK  and  Depng,: 
Iiohm:  1.  Upon  any  motion,  petition,  or  summons 
evidence  may  be  given  by  affidavit;  hat  the 
Ciiurt  or  a  Judge  may,  on  the  application  of 
either  party,  order  the  attendance  for  cniss- 
exnmlnatioii  of  the  person  making  any  such 
aftidavlt."  (This  was  contained  in  subsunce  in 
the  liiiles  of  1873.) 

Ohdke  XXXVII,  Rnle  M:  "Anv  partv  or 
witness  having  made  an  affidavit  to  lie  useil  or 

wlmh  shall  l«  used  on  any  oroceeiliiig  in  the      1892.  «  687,   by  omitting'  -he "' before  •'liii 
niiiKe  or  matter  shall  he  bound,  on  being  serve- 1     counsel");  B.  C.  Rev.   St.   1897.  c.  52.  %  l:)4 


with  such  suhiKEua  [fMin  the  opposite  partv). 
to  attend  before  such  officer  or  person  [iip- 
piintiHl  by  the  Court]  for  cross-examination." 
(liim  first  appears  in  the  Rules  of  1883.) 

Orlkr  .\XXVII:  "II.  Examination  of 
Wiin,,:^,.  .  .  .  5.  The  Conrt  or  a  Jndge  m.iv,  in 
any  rause  or  matter  where  it  shall  appear  neces- 
sary for  the  purptiees  of  ju.«tice,  make  an  order 
for  the  examination  upon  oath  before  the  Conrt 
or  Judge  or  any  officer  »f  the  Coon,  or  any 
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(provisions  for  notii-e) ;  .I/an.  Rev.  St.  1902. 
c.  40,  Rule  464  (depositions  admissible  on  terms) ; 
R.  469  (crosA-exatninatioii  of  affiants) ;  R.  486. 
R.  492  (testimony  taken  on  coinmisiion),  c.  38. 
§  1.15  (judge  may  rognire  cross-examination  of 
affiants,  in  county  Courts) ;  ,V.  Ur.  Consul.  St. 
1877,  c.  37,  5  185  (provisuiiis  for  notii-e) ;  c.  5.1, 
i  30  (St.  John  City  Court);  c.  37.  §§  183,  188. 
(Supreme  Court);  c.  49,  f  77  (Supreme  Court 
in  equity) ;  JVeir/.  Consol.  St.  1893,  c.  50,  Rule* 


B 


f  1380  RIGHT  OF  CROSS-EXAMINATION.  [Chap.  XLIV 

mode  of  taking  depoMitions  was  left  to  the  discretion  of  the  Court ;  but  it 
does  not  appear  that  any  change  of  practice  actually  ensued.    Under  the  final 
Rules  of  1883,  the  essential  requirement  of  an  opportunity  for  crass-examina- 
tion was  safeguarded,  while  at  the  same  time  a  certain  just  amount  of  flexi- 
bility was    provided   for;    so  that  the  English   system  now  represents  a 
thoroughly  practical  and  successful  regulation  of  the  subject.     In  brief  it 
deals  with  the  requirement  of  an  opportunity  of  cross-examination  as  follows  • 
(a)  Depositions  must  be  taken  subject  to  cross-examination  before  the  officer 
appointed;  (i)  within  certain  limits  the  Court  has  a  discretion  to  accept  ex 
parte  sworn  statements;  but  even  in  these  cases  the  opponent  is  entitled  to 
a  subsequent  cross-examination  of  the  deponent  before  decision  rendered 
These  Rules  have  been  adopted  in  substance  in  several  of  the  Canadian 
jurisdictions. 

The  practice  of  English  Courts  since  the  adoption  of  these  rules  indicates 
a  disposition  to  preserve  the  principle  of  cross-examination  so  far  as  possible 
and  to  use  the  discretionary  powers  of  dispensation  as  little  as  possible.*      ' 

§  1381  Same:  TT.  8.  Federal  Btatntee.  In  the  two  types  of  ordinary  de- 
positum  dealt  with  in  the  Federal  statutes  (depositions  de  bene  tsu,  i.e.  on  an 
order  for  conditional  taking,  and  dedimus  potestatem,  i.e.  a  special  commis- 
sion), the  pnncipie  is  preserved  that  there  must  have  been  an  opportunity  „f 
cross-examination.1     By  the  original  act  of  1789  (c.  20,  §  30).  regulating  the 

of  Conn  33,  p»r.  10  (pro\T«ioin  for  notice) : 
N.  .V  Kev  St.  1900,  c.  139,  §  41  (mu.iicip«l 
Cunrt*) ;  Knies  of  Coart  1900,  Ord.  34,  R.  3  B 
R.  10  (proTigiona  for  notice) ;  N.  W.  Terr 
Com..].  Ord.  1898,  c.  21,  Rule  263  (lilce  Ont. 
Knlee,  §  483);  Rolex  271,  272  (onportunitr  of 
crora-exumiuation  provided) ;  Ont.  Key.  St.  1897, 
c.  60,  §  143  (proriiions  for  notice) ;  Rnlet  of 
Court   1897,  f  483  (the  Court  maj  antlioriie 


the  meet  draiitic  croea-examiDation,  and  I 
dechne  to  delegate  my  diacretion  to  auv otli.r 
tnbnnal.  If  under  the  commiesion  the  Witn^M 
would  have  been  aubiect  to  cro»»<xamiimiiuri 
in  the  ordinary  way.  I  ahonld  hare  thoueht  it 
deairable  to  uuae  it "). 

J  ^^-  ^-  "**•  *'•  ""*•  *  *"  ('<"  depo«ition. 
de  bene  eue,     reaaonable  notice  muat  flrKt  be 

pro.luct,on  of  a  w,tne™_fSr  croM.examination.     of  the  LticeTSn  r^^flTS^S'  i^'J"^? 


production  of  a  witnesa  for  croaa-examination, 
and  such  witueaa  can  be  produced,"  no  af- 
fidavit ahall  he  authorized) ;  $  48S  (depositiona; 
rulea  aaaimilated  to  the  practice  for  ditcorerr 
from  partiea);  §t  501-504  (mlea  for  com- 
miiwiona) ;  P.  E.  1.  St.  1887,  c.  4.  {}  2-4  (rulea 
for  notice). 


0,mp«e^th.  ^Mutea   ^Imittin,  .^W.     jK^il^^^HaK^^^ 
*;>•'., the  above  aection  "  aliall  not  •t>ni."i 


of  the  notice  herein  required  ahall  be  imprac 
ticable,  It  ahaU  be  Uwfnl  to  Uke  anch  deiK.,!- 
tiona  aa  there  ahall  be  urgent  necewitv  fur 
taking,  upon  auch  notice  aa  anv  judge  a|■|ll^o^ 

u  ..'*1,T'**  "'"""  '°  ""<:''  "reo't  or  'liMriit 
BhaU  think  reaaonable  and  direct")  j  f  86B  (for 
deniaitiona  by  dedimiii  i<ole$ialtm  "to  prevem  a 


[port,  §  1710). 

♦  On  applicationa  for  the  iaanance  of  an 
order  to  take  a  depoaition,  the  queatiou  whether 
It  ahall  irane  ia  entirely  dilt'erent  from  that  of 
the  ailinianibility  of  a  depoaition  when  ukeu  aa 
pMuted  out  port,  §  1401.     But  aometiinea  a  rul- 

nritti'n  la   iftvt.t.    t,.  t\,A   «.l»»_~ ...  t 


the  above  aection  "  ahall  not  appiv  "). 

Rulea  of  the  Fi>.leral  Supreme 'Court.  No.  1,1 
(for  new  evidence  in  maritiine  caaen  before  the 
Supreme  Court,  no  commiaxion  oliall  iiwui.  ex- 
cept on  notice  and  a  copy  of  intcrrogatoriwi ; 
*ci  eral  hquity  Rules,  No.  67,  aa  ameiuled  1«»| 

lmli>anMkai.*(I.A.l /..>  ....*: i ^. 


in  Which  the  requirement  of  crosa  examinatimi 
la  inmsted  upon  aa  indiapenaable :  1882,  Crofton 
J.  Crofton.  L.  B.  20  Ch.  1).  760  (Frv,  J.  re- 
fn»ed  to  iRsue  a  comraiiMion  to  examine  a 
witne*i  in  France,  becanae  the  mode  of  ex- 
amination there,  which  would  control,  left  the 
putting'  of  qoeationa  to  the  judge'a  discretion : 
lie  la  a  witoeaa  who  ought  to  be  anbjocted  to 
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notii^e  la  given  to  the  adverae  party,"  he  •  h  ill 
upon  motion  "  be  entitled  to  a  cnWexamiii*. 
tion  of  the  witnaaa,  either  under  a  coinnii«i..,i 
or  by  a  new  depoaition  under  the  AcU  of  Con- 
gresB,  if  ft  Court  or  a  judge  thereof  Khali  mulpr 
wl  the  circumxtancea  deem  it  rea»ori.iliK' ") ; 
No.  70  (for  coinmiaaiona  before  iaaue  reached, 
notice  if  required). 
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DEPOSITION'S ;   NOTICE. 
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former  class,  the  notice  and  opportunity  to  cross-examine  was  not  necessary  if 
the  opponent  or  his  attorney  was  not  within  one  hundred  miles  of  the  place- 
but  this  defect  IS  remedied  (R.  S.  §  8(13)  in  the  present  statute.  The  statute' 
authorizmg  the  latter  class  of  depositions  {R.  S.  §  866)  has  also  been  con- 
strued to  require  notice  and  opportunity  for  cross-examination  ; »  but  the  terms 
of  the  statute  are  so  complicated  with  local  State  usage  that  it  is  not  possible 
to  say  that  all  depositions  offered  in  Federal  Courts  must  be  tested  bv  that 
requirement."  ^ 

§  1382.  Same:  U.  8.  Sutnte.  The  requirement  of  notice  and  opportunity 
to  cross-examine  has  been  generally  preserved  in  all  the  various  Stata 
statutes.    Only  a  few  deviations  are  found  here  and  there  i 


•  For  the  manner  and  time  of  the  notice 
under  these  •tatutes,  we  the  fullowing:  1897 
Amerii-an  E.  N.  Hnnlc  v.  First  N.  Sank  27 
C.  C.  A.  274,  82  Fell  961  ( reaoonablenes*  de- 
peuila  on  tlie  circumatauces  of  the  ease)-  19oo 
U.  S.  Lite  Inn.  Co.  r.  Ross,  42  C.  C.  A.  601,  102 
Fi'd.  722  (notice  to  a  corjwrate  agent  to  accept 
nervice  after  the  revocation  of  hi»  authority  but 
before  apjwintment  of  another,  held  good ) ;  1 901 
Foster,  l>e<leral  Practice,  3d  ed.,  $$  286-290- 
(i.ml.l  and  Tucker,  Notes  on  Keviged  Statutes] 

»  The  situation  is  as  follows :  The  dedimiu 
polrMaltm  section  (§  866)  prescribes  that  "com- 
mon usage"    shall   control    the    moile.      This 


in^  cases) ;  189.'S,  Wisdom  p.  Reeves.  110  Ala. 
418,  18  ho.  13  (no  notice  nece»sarv  in  uroceed- 
inps  under  j|  2803) ;  Aliuka  C.  C.  P."  1900  8*  646 
6S0,  652,  6!i7  (like  Or.  Annot.  C.  189-2  II  817 
821,  823,  828):  Ariz.  P.  C.  1887,  §§  2069,  2091 
(depositions  taken  bv  accused ) ;  Kev.  St.  88  1 834- 
\^J1  '!;"■''  *=■**'  '•  '^''*-  ***""•  ISS^.  «5  2987  fl. 
2999;  f  2117  (rule  applied  to  depositions  taken 
for  accused  in  criminal  case) ;  §  f414  (no  notice 
required  of  attesting  witness' deposition  for  will- 
prolmte,  unless  contested);  Cul.  P.  C  1872 
J§  1338,  1339,  13S3,  as  amended  in  1880  (de^ 
feudant  s  depositions  in  criminal  case) ;  8  682 
as  amended  in  1878  (prosecution's  depositions)! 
C.  C.  P.  1872.  §8  2024,  2031,  203.?  (civil  cases! 


— „_       „..        ^,....,„.    .„„    luKim.       inis      i.  u.  r.  1872.  58  2024   S(MI    910.1  (,.  i,;i  . .—  . 


.9-  (.VicCrsry.J..  1883);  Warren  «-.  YouiiKer, 
18  Id.  8S9  (McCormlck,  J„  18M).  CoX,. 
RiDdall  f.  Veuable,  17  id.  162  (Turner  .1 
1»S4).  Tlien  in  Er  parit  Fisk.  113  V.  S.  725' 
5  Sup.  724  (1884).  the  Supreme  Court  refused 
to  recogniie  such  a  construction  for  the  purpose 
of  enforcing  an  order  to  take  under  a  peculiar 
State  law,  and  intimated,  though  exprrsslv  re- 
serving the  |)oint,  that  the  deposition,  had  it 
l>een  already  taken  and  were  it  ofTered  in  evi- 
dence.  would  be  rejected  on  the  same  groniids 
tiiially,  by  St.  1892,  c.  14,  the  Federal  lower 
I  ourt.<  were  authoriiod  to  take  (and  presumiililv 
to  admit  in  evidence)  depositions  acconling  to 
the  mode  allowable  in  the  State  of  the  tnal  • 
tlius  appareutlv  annulling  the  effect  of  Er  /nirte 
I-Hk,  mi/n-n.  The  doubt  thus  remained  whether 
the  new  stntnte,  goi'ig  bevond  the  </«//,««» 
l>oir.ii„lfm  section  (f  866),  operates  also  to  relax 
the  detailed  requirements  of  jj  863  concerning 
!/<■  t>,m  ilfi„ml,on».  Compare  the  statutes  cite.1 
/«"'.  §  1410,  and  the  rule  as  to  the  apnlicabilitv 
of  State  law  in  Federal  Courts  ^nnl^.  $  6) 

»  In  the  following  list  a  few  of  tlie  judicial 
riilings  in  regard  to  the  rc(|iiiri  iiicnt  of  notice 
have  (leeii  placed  after  the  respective  statutes- 
where  the  requirement  is  not  merelv  ..f  -'  reason- 
able notice,"  but  of  notice  in  a  specific  wav.  the 
result  depends  almost  eiitirelv  upon  the  wording 
of  the  l.K-al  Statute ;  where  not  otherwii*  stateiT 
the  statute  reijuircs  notice  and  prescrilies  details  - 
compare  here  the  statutes  cited  /m«f,  8  1413 
(fiirmer  testimony)  and  $  1710  (affidavits);  Ala. 
Coie  1897,  Si  1834-1836;  §}  5290,  5293  (crim- 
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....,.„       »...i.uuiii^ui.,      U|,i|       itH      SUU- 

stance  was  added  to  {§  2021,  20.-i0;  for  the 
validitv  of  these  amendments,  see  unte,  8  488)  • 
C.</„.  ftonst.  1876,  art.  II,  §  17,  Annot  Stats! 
1891.  {  4833  ("reasonable  notice"  required  in 
ermiinal  cases) ;  C.  C.  P.  1891,  ?§  342,  349  354 
(in  general)  ■  §  2300  (before  irrigation^-ommis- 
Jioners) ;  $§  2tt50,  2651  {l«fore  justices);  Cmn. 
Gen.  St.  1887,  §  1068  (in  general):  §  1074 
(commission  to  take   a  deposition   of   one  io 

?],„'^"  .".'■  ?"*■"'  "e"'™) :  />•  C.  Comp.  St. 
1894,  c.  71,  jtS  27-29  (deposition  taken  bv  de- 
fendant in  a  criminal  easel ;  c  70  §  33  (deposi- 
tions of  wiU-witnesses) ;  c.  20.  §  2  (depositioiVin 
civil  causes ;  reasonable  notice  required ;  when 
It  IS  I  imprai-tieablc,"  and  there  is  "  urgent  nece^ 
sity,  such  notii-e  as  judge  shall  think  to  be 
reasonable  and  direct"):  Cmie  1901.  8  132 
(notice  of  commission  to  take  testinic.n'v  of  at- 
testing witnesses  to  a  will  need  not  be'  given 
unless  the  proliate  is  opposed);  §?  1058, 1060 (in 
general);  Fl„.  Rev.  St.  1892.  S§  1124,  11.34  in 
general)  ;  §§  2913  ft.  (dep.*iti,.n  for  accused 
jierson)  :  St.  1899.  c.  47-27,  f  2  (in  general)  ;  lia. 
Code  1895,  §s  5299-5.301  (conimi.-'sions  .,ii  inter- 
rogatorie^s) :  §  .5313  (depositions  without  com- 
mission! :  H'lw  Civil  Laws  1897.  §§  1.179-l.-)82 
(domestic  depositions);  Iilo.  Rev.  St.  1887 
S§  6061,  6067,  6069.  7588,  816-3,  8182  (in  gen- 
eral): St.  1899,  Feb.  10,  $§  2.31  (in  general) ; 
///.  Rev.  St.  1874,  c.  51,  §§  24-28,  c.  148,  «  4 
(lu  general):  lad.  Rev.  St.  IS97.  §§  428^30 
(m  general;;  St.  1899,  c.  74  (probate  proceed- 
ings); la.  r.Kie  1897,  §§  4687-4689,  4693-4699 
(in  general);  §  5222  (accused's  depwitions) ; 
Kan.  Gen.  St.  1897,  c.  95,  $§  363,  364,  c.  102, 
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§  1383.  8wm:  D«poaitloiMiBP«rpatumai«aotlam.  The  principle  requir- 
ing  notice  and  opportunity  of  cross-examination  applies  equally  to  depositions 
taken  in  view  of  future  litigation,  in  perpetuam  mtmoriam ;  and  it  is  pre- 
served in  the  statutes  as  well  as  enforced  in  the  judicial  rulings.'     Where  a 

I  171  (in  Kcnenil);  1893,  Peteraun  r.  AlWh, 
SI  K»ii.  150,  32  I'ac.  917  (time  of  nutioe)  i  AY 
8t»ta.  1899,  }  48U  (fur  (Je|><«itiuiia  of  stteHting 
will-witnemes,  outice  requireil  only  to  tlie  panv 
conteittaot) ;  C.  (>.  K  i8'J\  g  lii  (ilofeiiiiaiit'i 
defKMitiiina  in  criminal  cane*);  C.  C.  P.  189J, 
fl  566-569  (in   pineral);    La.   Kev.    L.   1897, 

II  615.  621,  0.  I'r.  1894.  H  425-4.10.  4.18  (in 
general);  St.  1896.  No.  124,  WolfT's  Rev.  J... 
278  (criminal  cams) :   190'!.  State  r.  JaclMoii, 

III  I.a  .34.1.  35  8o.  596  (ilnpoaitioiia  taiteu  fur 

the  prosecution   under  St.   1896,   No.   134,  ail- 

mitteil ;  tlie  atatnte  conitrneil);  Mr.  Pub.  St. 
1883,  c.  107,  Sf  .vg  (in  general) ;  .1/rf  I'uh.  O.  L. 

1888.  art.  3\  §g  15.  16.  19.  22.  28  (in  Keneral); 

art.  84.   S  9   (dvpiwitiona   in  aliipping  caaen) ; 

1800.  (iittinga  c    Hall,  t  II.  JbJ.  14,  18  (notice 

neccMnrv  for  depneitiuna  aader  the  avt  of  1723, 

c.   8,   for  land   rommimiona) ;   Mum.   Pub.   St. 

1882,  c.   1«9,  {§  25,  43,   Kev.  L.  1902,  c.  17% 

|{  27,  45  (notice  required  ;  unleas  notice  wna 

impoaaible  unilor  the  circiunatancea) ;  St.  1881, 

c.   188.  .St.   1899,  c.    121,   Hev.  F*  1902.  c.  175, 

f  43  (where  the  iidvi-me  party  does  not  appear 

to  defend,  no  notice  is  rei|ntrrd) :  Mieh.  C  omp. 

L.  1897,  §  10136  (in  general) :  ISiT.  DrLwlowaki 

V.  Chuaen  Frieiida.  114  .Mich.  178,72  .V.  W.  169 

(reaaonable  notice ;  trial  Court's  iliacretion  ap- 
proved);  Minn.  Gen.   St.   1894,  $g  56fi9-.5675, 

S685,  5688   (in   general) ;   Miat.   Annut.   Code 

1892.  S8  1750-1764  (in    '.'neril);  Mo.  Rev   St. 

1899,  a   2883-2891,   2Sct2  (in  general):    1894, 

Glenn  r.  Hunt,  12i>  Mo.  3.13.  346,  25  S.  W.  181 

(notice  not  iieceaaiirv  under  H.  8.  1S89,  J  4435, 

for  an  opponent  out  of  the  State) ;  Miml.  C.  C.  P. 

1895.  jjj  .11.i4,  .^163  (like  Cnl.  C.  C.  P.  §«  2028 

2034) ;  P.  C.  t9  8483,  2504.  25u6  (like  Ckl  P.  C. 

|{  13.18,  1.153,  l3.->5) ;  {  1692  (deposition  before 
a  magistrate  of  a  witueas  not  giving  recogni- 
zance); \tl,r.  Comp.  St.  1899.  S§  5952-5954, 
7187  (in  general) ;  tfrv.  Gen.  St.  188.%  $$  .14.10, 
S434,  4438  (in  general) ;  ${  3910,  40-.6  (deposi- 
tion of  a  witness  for  the  people,  aiiniissible  if  it 
is  taken  in  the  defendant's  presence,  and  the 
defendant  has  had  "  an  opportunity  to  cross- 
examiue");  iV.  //.  Pub.  .St.  1891,  c.  225,  g{  4, 
5,  14  (in  general);  .V.  J.  Gen.  St.  1896,  Kvi- 
denee,  §  25  (in  general);  J  30  (notice  of  eight 
daya  required  for  a  comraiasion  out  of  the  State, 
unless  by  consent  or  by  jndge'a  order);  §§  38, 
66  (for  depositions  before  a  juilge,  commiasioner, 
etc.,  out  of  the  State,  terms  of  notice  prescribed) ; 
}  63  (aame,  deposition  in  foreign  State) ;   St. 


1900.  c.  150.  §S  .11.  38,  45  (forme?  provisions  re- 
peateil);  St.  1902,  c.  135  (in  a  pnK-eeding  for 
divorce  or  annnlraent,  where  no  appearance  ia 
entered,  a  deposition  in  anotlier  State  or  Ter- 
ritory may  lie  taken  and  nsed  "rx  nartr  and 
without  notice  ") ;  A'.  .1/.  Comp.  L.  1897,  $$  .1037- 
.1040  (in  general) ;  .V.  Y.  C.  Cr.  P.  1881,  §  219 
(in  depositions  for  the  prosecution,  two  dava' 
notice  must  lie  given)  ;  §  632  (in  denositiona  for 
•ccuMd,  notice  u   specilied    by  the   judge)  ; 
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C.  C.  P.  1877,  if  896,  899  (notice  preMrSedl 
N.  C.  Code  1883, 1  1357  (in  general) ,  8».  Isiii, 
c.  S2S  (depnsitious  taken   bv  accused);    I89(i 
State  V.  Finley.  118  N.  C.  il«l,  24  8.  E.  4;f3 
(under  c.  522,  St.  1891,  n  coHli-feudant  need  imt 
be  notified) ;  N.  O.  Rev.  C.  1895,  $$  5677-5670 
(civil  caiea) ;  {f  8378, 8388  (criminal  caaes) ;  m. 
Kev.  St.  St  527.1,  5274  (in  general) ;  i  729.1   in 
criminal  cases,  the  judge's  onler  may  pteacrili* 
terms  of  notice) ;    Okl.   StnU.    1893,   $6   424'> 
4243,5287.5.151.5362;  Or.  C.  C.  P.  1892  J»  81;' 
821,  822,  823,  828  (in  general);  I'a.  »%.  \mi 
Pub.  Uws,  279,  f  1 ;  A   /    Gen.  Laws,   18%! 
c.   244,  (f  21,  24,  28;  St.  1902,  c.  998;    IH.-,|, 
Hazard   r.    R.   Co.,  S   R.  I.  62  (no  notice  re- 
quired  under   atatnte,   for  an  opponent  more 
than  100  miles  distant);  5.  ('.  Kev.  St.  I8OT 
Sf  2.133,  2342,  Civ.  C.  1902,  |§  2869.  2S78  (K^n 
days'  notice  requireil   Jor  depositions  on  cmn. 
mission  or  before  a  court  clerk) ;  ib.  jsj  2345  »:ii| 
ib.  2881  ("  reaaonable  notii-e,  not  less  than  ten 
days,"  unless  notice  is  impracticable,  requireil 
for  certain  depositions) ;  ib.  jS§  891  and  ilv  9',i2 
(justice  Court  rule);  the  statutes  are  npplic.l  in 
the  following  cases:  1900,  Henderson  i>    Wil- 
liams,  hi  S  a  1. 35  8.  E.26I ;  1901,  WaIIini;f  rl 
1:  I'el.  Co.,  60  ill.  201,  .18  S.  K.  443 ;  S.  It.  Mat. 
1899.  US  6520-65.'!  (civil  cnses) ;  \\  8812.  WJI 
(criminal  cases)  ;    TVaa.   Cede   1898,  f§  Sdar, 
5640-5647  (notice  to  be  as  the  Court  may  onlor, 
or  according  to  detailed  rules  pnnided)  ;"  §  .'Mlia 
(if  cmss-examinatinn  is  omitted,  it  may  li<>  hml 
afterwards) ;  f  7356  (rules  for  civil  cases  niailn 
applicable  to  defendant's  depositions  in  criminal 
cases) ;    Ter.  Rev.  Civ.  Stata.   1895,  $§  22N- 
2276  (in  general) ;  0.  Cr.  P.  1895,  $§  797.  H)\ 
808  (in  general);  Utah  Rev.  St.  1898,  |§  .14.W 
.14.56-1481,   5031,   5042    (in    general);     f>.   ,St, 
1894,  SJ  1284,  1265,  1934  (reasonable  notice  is 
to  he  given ;   for  nonresidents  having  no  at- 
torney in  the  State,  no  notice  is  neci'ssarv) ; 
gj  1.53. 155  (notice  requireil  in  election  cont«>»ts) ; 
1868,  Kim_pton  r.  Glover,  41  Vt   284  (time  of 
notice) ;   I  a.  Code  1887,  g{  3362,  3.163  (in  Ken- 
eral);    Wttd>.  C.  k  Stats.  1897,  \%  60l!i.  fiOiii, 
6024.  6708  (in  general);    \V.   Va.  Code  1801.  c. 
1.10.  §  35  (in  general) ;  c.  50,  J  106  (deposiiioiu 
before  justices) ;  c.  121,  {  3  (speciflc  rules  'or 
service  of  notice  on  non-residents);  c.  77,  §  a' 
(deposition  of  subscribing  witness  to  will ;  in.tiee 
necessary  only  to  a  party  opposing  proliatei ; 
Wi:  Stata.   1898,  |(  4086,   4096.   4lil2.  4IU, 
4115  (in  general) ;    \Yiin.  Rev.  St.  1887.  «§  26il. 
3623.  St.  1895,  c.  96,  %%  2,  4  (in  general)  ' 

1  Eni]Lahi>:  Rules  of  Court  1883.  nr.l.  .1', 
r.  5  (<)noted  nntt,  «  1.180 ;  presumahlv  siitiiiTs 
for  this  purpose) ;  Canaka:  Com|iare"thc  stat- 
utes cited  antr, %  1380, and  po«/, $  i:i8S :  ( ■>!irtn 
States:  Notice  is  prescribed,  except  as  oilier- 
wise  stateil ;  compare  also  the  atatiitps  citiil 
fK»l,  %  1388,  as  to  identitv  of  pr>rties  and  issues ; 
Ala.  Code  1897,  (|  186.1,  1864,  1870.  IST.I; 
Alatka  C.  0.  P.  1800,  f  685;  Ariz.  Rev.  St.  1887, 
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§  1384.   Affldarlu;  T^tlmony  of  «„,  o,  A«b«..dor.     Upon  the  prin- 


qaired ;  if  the  mWene  party  m  an  infiiut,  iioo- 
retiUrat,  nnknown.  or  for  four  moutlu  aliiient 
from  the  .state,  the  Court  may  appuiiit  a  ciu*. 
examiner);  Cnl.  C.  C.  K  ig'a   f  S084-  t'n/« 
C    C.   P    1891,   i  366;   twVen'Tt.' IM?" 
f  1080;  D.  C.  Comp.  St.  IgW,  c  20.  SJ  6  7    11 
(notice  re<,iiirBd) ;  J  U  (any  <lep<Mitiod"«  'ne^p,!. 
mm  may  in  Courfg  tlincretiou  be  admitted) ;  Lei. 
Kev.  St.  1893_  c.  S6,  5  2  (Iwiiudary  ca^en;  notice 
toownereand  tenants  reqnired);  Fin  Rev  8t 
1892.  J  1 UW ,  Ga  Co,le  1895. J  3961  (the  Co?rt 
fctoproyulefor'the  moet  effectual  notice"): 
Haw.  (  iril  UwR  1897.  {  l.'?90;  Ida.  Rer    8t 
1887,  SS  6117-6119;  St    1899.   Feb.  10,  «   M- 
///  Key.  St.  1874,  c  51,  JJ  39  44  (notice  reqnired! 
and  detaiU  prescnlied;  if  tlie  ordinary  i^qnire- 
meub.  nem  to  the  Court  insufficient,  "the  Court 
may  order  auch  reaM>nable  notice  to  be  giyen  as 
«f.,  ..'l*f.'"  Pf"!*'"*;   f'"'-   Hey.  St.   1897. 
J§  450-451  (iiiKc-neral);  §J  1272, 1 880  (tesiimonr 
to  per|>etua(e  a  lo<it  deed,  record,  etc.,  before 
the   recorder,  etc.;    no   notice  apparently   re- 
quired); /"    Code  1897,  }{  471814720  (notice 
jwimrcd ;  If  peraonal  notice  is  impossible,  the 
Court  I.  to  appoint  a  croMexaminer) ;  Kan. 
(ien    St.  1897,  o.  95,  «{  384,  385  (notice  .«: 
qn^rert ;  if  petmnal  notice  is  impossible,  a  cross- 
examiiier  is  to  be  appointed  by  the  Court) ;  Km 
C  C.  P.  1895,  I  611  (notice  to  the  "exp^t^ 
adverw  party."  required);   />i.   C.   Pr.   1894 

Pnh  a.  L.  1888,  art.  35,  |  31  (landlwundaries ; 
notice  18  to  be  posted  in  "  the  moat  public  places 
in  tlie  mintyK  w  days  before,  an'd  wheWTidi 
peraoiis  intereeted  an  known  and  any  one  liyes 
out  of  the  county  by  news|«pcr  adyertisement 
40  days  before):  Mau.  Pub.  St.  1882,  c.  169, 
5§  4„  .54,  62;  Kev.  L.  1902,  c.  175.  81  48-68 

?«s^,-i(?S?t'   V,"'i.'"'"-  A"""'-  Code 


R.JL,l^  ''°  S*"*™"):  H  1189.  1188,  1193 
(lounty  surveyor  may  uke  and  return  testi- 
mony  to  marks,  etc.,  on  notice  to  the  advert 
party);  0«.  Stat,.  1893,  f{  488174282  Oiot^ 
reqnir^l ;  the  Coun  to  prJSribe  .ieuil.  ind  J! 
•ppoint  an  attorney  to  cross-iuterroKate  in  cas2 

prescribed ;  the  ofBcer  iiiniDcIf  to  croSMxamine 
a  no  opponent  upneais) ;  /?.  /.  Gen  L  ImS* 
c.  844,  ff  32,  33;  ^i.  O.  Stats  1899,  8  6549  (th.' 
judge  to  prescribe  term,  of  notice  jMdto'a,^ 
point  a  cross^xamining   attorney  where  th« 

«»«?'.  V;  J ^  ^"Lf-  "*"•  Civ.  Stat..  1895, 
1 1388) ;  J  866  (provisions  of  J  863  ai  to  denoS' 
tion.  de  W  do  not  here  apply);  1897   G?^n 

Uk^^ll^^  !?  ^•:?-  «0  "*  (exdnded^f 
taken  without  notice ;  here,  a  corporation  in  a  fo" 
Jign  country,  witne««,  being  »«iIor»  al«nt  to 
leave  this  country) ;  t/,,,*  Rev  St  1898  SS  346?! 

l»»7,  S   3369   (reawnuble  notice  required    to 
the  personB  who  may  he  so  affected  ") ;  IK«rf 
C.&  Stats.  1897.  S  6035;   W.   la    Code  1891 
c.  130,  {  39  (reawnable  notice  to  be  given  to 
the  pemons  who  may  be  so  affected '') ;  m* 
Stats.  1898,  j!S  4118,  4125,  4188.  4131;'  (KvJ." 
Rev.   St.   1887.   §  3069   (notice  required  ;ih. 
Court  to  appoiut  a  cros^examiner,  where  pe^ 
sonal  notice  cannot  be  given). 
•  See  the  statute*  in  j  1388.  do*. 

Thacher.  J.,  m  Com.  r.  Stone,  Thaclier  Cr  C 
604.  607  (••  Why  doe.  the  statute  reiiuire  that  a 
deposition  m  ptr,»tm,»  should  l«  recorded " 
It  I.  to  preser^•e  its  purity  and  integrity,  a.  well 
as  the  testimony  itself.  'rh«  reconfi,  a  pul.lica. 
tion  an.l  wrves  to  make  it  known  a.  well  as 
remembered.  If  it  should  contain  errors  or 
falsehood.,  the  parties  in  interest  will  have  an 


4.V)I.  4551 ;  1866,  Patterson  i,Fa«^n'   ih  M„       f»'"*'"^.»'  "">  P»rtie«  iu  interest  will  have  an 
70.  80  (uoti™  ne^y)Tj/l   ^n   l^m£      ^,1^'"?""^  t?  ^"^  ."«»""'  ""em   in  season^ 

pr^.«-nhed.  as  the  judge  directs;  if  perwnal 
notice  18  impossible,  the  judge  is  to  appoint  • 
cr.««xaminer);  Nev  Gen.  St.  1885.  §§3439- 
\*^^i.^^  'I    P"l>-  St.    1891.  c.   286.  §§  3-5- 


^.   .1/.  Comp.  L.   1897.  §{  3050-,3055 ;  S.  I). 
Rev    C    1895,   S    »70»;  'J*.    Key.    si.    1898 
VOL.  u.- 46  I72J 


putting  on  record  the  deposition   of  others  to 
contradict  or  explain  its  contents"). 

*  '*'*.  Bradstreet  v.  Baldwin,  II  Mass.  889 
833 ;  ISM,  Braintree  v.  Hinitham,  1  Pick  845.' 
847;  1840,  Com.  v.  Stono,  Thacher  Cr.  C.  604, 
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[Chat.  XLIV 
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oiples  already  examined,  it  ia  perfectly  clear  that  a  mere  affidavit — i*.  a 
statement  sworn  to  before  an  officer— ia  inadmissible : 

1767,  BuUrr,  J.,  TruUa  at  XU  Priiis,  941 :  "  From  what  haa  bem  u\d,  it  ii  svident 
that,  ■■  then  can  be  no  enm  eumtpitton.  a  rolnntary  afldaTil  U  no  •▼idtnos  betwaeu 
■trangen." 

1833,  Commait-Law  Praetie*  CammiMtimtn,  Second  Report,  p.  81 :  "  All  applie»tions  to 
the  Court*  lor  their  tummsry  interrention  in  what  m»7  be  termed  incidental  matten  are 
founded  on  teetimony  contained  in  ailklaTit*.  If  raeieted,  the  rrideiiee  iu  oppoaition  ia 
brought  before  the  Court  in  the  same  manner.  Now  it  muit  be  admitted  that  this  species 
of  evidence  ie  of  all  others  the  most  unsatisfsetory.  All  the  cireumstaiicea  which  ^ve  to 
the  syatem  of  Engliih  procednre  ita  peculiar  and  oharaoteristie  merits  —  vica  voet  intii ro- 
gation, croaa  examination,  publicity,  examination  in  the  presence  of  the  tribunal,  whereby 
an  opportunity  ia  afforded  of  obMrving  the  demeanor  of  the  witneai  —  are  here  wantiii|{; 
and  not  only  this,  but  the  testimony  is  often  not  the  spontaneous  statement  of  the  wit. 
ness  ;  the  affidavit  ia  prepared  for  and  sworn  to  by  the  deponent,  often  without  the  sense  df 
responsibility  which  would  be  felt  by  a  witness  whsn  delivering  a  statement  iu  his  own 
word*.  Another  very  serious  objoetion  to  affidavit-evidence  is  that  there  is  no  effectual 
mode  of  ascertaining  the  means  of  knowledge  or  the  groonds  on  which  gsneral  conclusiuua 
sworn  to  have  been  arrired  at" 

1851,  Grier,  J.,  in  Wal$M  v.  Rogert,  13  How.  287  (referring  to  ex  part*  deposition^): 
"Testimony  thus  taken  is  liable  to  great'abuse.  At  best  it  is  caloulsted  to  elir-it  only 
such  a  partial  statement  of  the  truth  as  may  have  the  effect  of  entire  falsehood.  I  h« 
person  who  prepares  the  witness  and  examines  him  can  generally  have  Just  so  mucli  ur 
io  little  of  ths  truth,  or  such  a  version  of  it,  as  will  suit  his  ease." 

1870,  Thornton,  J.,  in  Bteker  v.  Qaigg,  M  III.  890,  891  (rejecting  an  affidavit  to  prove 
loss  of  a  document) :  "  One  serious  objection  to  the  admiMioo  of  ex  parlt  affidavits  i.i  tb.it 
the  opposite  party  is  denied  the  privilege  of  croes.«xamination.  This  is  s  most  efflcociuiis 
test  for  the  discovery  of  tnith,  and  should  never  be  departed  from,  except  from  uecesiiity. 
A  witness  subjected  to  this  test  cannot  easily  impose  on  the  Court  or  fabricate  falsebuud." 

This  principle  has  been  constantly  recognized  and  enforced  judicially.'  Th(>re 
are,  however,  a  number  of  instances  (pott,  f§  1709-1711),  which  form  R|ifiial 
exceptions  to  the  Hearsay  rule.  They  are  briefly  these:  (1)  a  common-law 
exception  for  disqualified  parties  (when  that  form  of  incompetency  prevuilu<l), 
admitting  the  affidavit  of  the  loss  of  a  ducumeut  proved  by  copy ;  this  hag 
been  perpetuated  in  some  statutes;  (2)  a  common-law  exception  in  PminsU- 
vania  for  an  affidavit  of  a  copy  of  a  foreign  register,  in  certain  oases ;  (3)  a 
statutory  exception,  widely  in  favor,  for  an  affidavit  of  publication  of  a  ii<  »s- 
paper  noti<^ ;  (4)  statutory  exceptions  in  sundry  unrelated  cases.  The  ii~e  '>( 
affidavits  in  interlocutory  and  ex  parte  proceedings  is  not  witliin  the  presuut 


»  1691,  R.  r.  TavU>r,  Skinner  40S;  IS98, 
Pii-kerinK  v.  TowiimikI.  118  Ala.  SSI.  3.1  So 
7ai:  1883.  Smlcli  u  Kelti.  4S  Ark.  SS.t,  3S7  : 
1899,  I'euple  v.  Hlver.  126  CaI.  .179,  5S  Pac  MM 
(affiiiairit  nutadrauaible  to  prove  death  of  former 
witue«  in  order  to  une  bis  tentimouv ) ;  1 889. 
Sbreve  r.  Cicero,  1S9  UL  MS.  tSS,  iil  N.  E.  SIS 
(affi'lnvit  uf  iaspection  of  registry  of  dee<U, 
excluiletl) ;  1871.  State  v.  Peltcr.  3S  la.  49,  SI  ; 
1893,  Itndimn  t>.  Appleton,  S7  id  SOS,  SOT.  S4 
N.  W.  462  (even  wbere  the  aOaut  has  become 
ill  and  meatally  incompetent) ;  1894,  Uemoerat 


P.  Co.  r.  Lewis,  M  id.  80»,  57  N.  W  869 
(affidaTits  uiahle  bsfHra  a  certain  bonra,  In  n 
excluded) ;  18«S,  t'stserson  >-.  Kiigaii.'lM  Mn  70, 
83 ;  1898,  Sapreme  r,u<lae  i .  .lagKera,  6:!  N  .1  I> 
96,  40  Atl  788 ;  I84S,  Harper  e  Burrow,  f.  Irv.1. 
33;  189.1   Allen  > .  V.  8.,  »8  Ct.  CI.  141. 14:> 

Di^t  ^'iiinh  tbe  foUowiB);:  18*9,  <iriili:irn  r. 
McI»evi.ol.l».  88  Tenn.  340,  947.  13  S  W  34? 
(affidavit  hi  plaintiff,  offpred  w  ritif^i  ■.•  » 
tomev's  action  in  promvotini;  suit :  ailmiiifii 

r>i«tingaish  alsn  the  Bse  of  (lio  u;7.»"iit'l 
affidarit  as  ao  adtnimam  (ante,  %  \0'!i). 
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f  13^15 
KJi.:""'  "  "''""'^  "^  •''^'""'^  P--'>'"««  -  th,  nature  of  co»„,o„. 

to  t^r^„"J:;:ilS:i^^^^^^^^^  r""-"^ « -  *«-' — 

iag  «o  exception  to  the  JZa J  ruk«  o„  tt  "'"""'""'f -«•  thus  form- 
that  the  testimony  of  .n  SLai,  .n  •  ??'  »'"""P''' ''  *°"'«»  «««"» 
principle  of  }  2372  In  ZuW  Sb  '/^    k  '^**  ''"'""  "'*«"'^'"=«  ""<!"  the 

.e^Ld.Atherr3or.^rr;^Lrr^^^^^^^^ 

J^cj^of  a  de^^Uon  .ubjected  to  cn«s/x.n.inatl:nXt '  ^hI;^^^ ^t 
tiouha.«,meUmesb",Zrbvunifl     •         ^'"V'"  ^""•«='""''  ""K^'e"- 

aa  op^jtunity  of  e;::rati;";H  rtxt  r :';:  o/v?"^'"» 

or  model  or  map.  or  of  a  ch«mi,.ni  o„-i    •  T  ^  °'  *  diagram 

Inquired  .pp<«„„i.,  .,  ^^Z^^^raT^^lTlr'  'f 
by  a  competent  witness  as  a  nart  nf  T^'  7    *    ^'  ""^hing  until  adopted 

repudiated  by  theXiT        '      ''°'  '""  ^'^'"  "«'versally  and  properly 

im,Htwrg,  C.  J.,  in  Slate  y.  £«a4o,  80  Mo.  247  231  1  S  w  oaa  /         .      . 
cori«e  by  «p«to) ;  »  There  i.  but  a  MAt  ifTnv  l„'.i        J"        ^?®  (examination  of 
.n  ex^^rt  or  «,y  one  el«  of  phJoa'  obSii  iiZt       "^  ♦   t',"^"  ""  exau.i,.ation  by 
observation.,  and  the  depoeitbr^,  wiC,   '     '  IT  "^^^^^I'^H  '»  ">«  result  of  hi. 
c-eisr^uirediuorder^attheillilTd^ir^h^^^  -"  "°""  '"  ''^•'  '"•"*' 

th.  deponent  upon  the  fact,  te.tia7^by  S/  1  «oert  ^    h""'  '^  o™"  e..,„i„e 
»ul>ject  to  that  croM^xaminatioo  "  '  ^    '       *"  *"  ''°'°*'  •"  testify,  i. 

-.e;_tationUi-'jLr«:"nn^^^^^ 


■  The  CMW  an  collected  fxal,  ( 
'iJ^^»w»M*  collected  pati,  \ 


I  IS74. 

.„..„.  ,...„    i   l4Hf7 

""•"•''      18«l,    Aujcnata  ft  8.    K   Co    i- 
";■"<■>.«  G»    S.-M  (.„™l,l  ,»ep^d ViL  • 

«r> ,  here,  a  witne.  who  had  ex.,  .i,,«l  bo^ 
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tracks;  to  admit  the  oppueite  contention  "I.  to 

offence.  de|H.ndi»K  np..n    the    intr-nluction  of 
".™""';'^''»'".' evidence  ")  j  1887.  Sute  ,.  Whil 

"  ,x-rle.   received);    I9ai.    .Stat«T    XaRle.-! 

-.1  "■•  ^*  '*"•    '**'»   (expert's  esncrimcht. 
w,.h.p,.„,|,;   ,8,5,  r.ipe,  ,-.  State.  I,rr""  IW 

feiM.iK  H  fnot  for  thi^  cxprew.  piir»,«e  ..f  seeiiiir 
whether  they  fitted  tra^U.  Jl.niUihle)  .IsM^ 


1  .,.'1 


I  1S85  RIGHT  OF  CR08S-EXAMINATI0K.  [Cbaf.  XI 

No  doubt  a  part  of  tha  notion  lading  to  the  making  of  auoh  an  objecti 
la  the  distruat  which  muit  be  felt  for  testimony  coming  from  one  wlio  \ 
been  employed  aa  a  partisan  and  mutt  therefore  have  been  intereated 
reach  resulu  of  a  oerUin  tenor.  But  thia  element  in  the  objection  ia 
truth  directed,  not  againit  the  absence  of  notice  and  crosa-extmination,  b 
against  the  competency  of  a  hired  and  partisan  expert  witness.*  Since  i 
day  no  interest  can  disqualify,  the  objection  fails  in  this  aspect  alsa* 

(2)  In  prtliminary  ruiinyi  by  a  judge  on  the  admissibility  of  evidence  t 
ordmary  rules  of  evidence  do  not  apply.  Hence  there  is  no  absolute  rig 
to  cross-examination.*  Nevertheleas,  it  is  customary  and  proper  to  hear  c 
dence  on  both  sides  before  the  ruling  is  made.  Some  Uourto.  however  s 
inclined  erroneously  to  apply  the  specific  right  of  crossmxamination  to  th 
situation.* 

(3)  The  interrogation  of  an  oppontnt,  by  way  of  discovery  (poit,  (  185( 
IS  in  itself  in  the  nature  of  a  cross-examination,  and  secures  all  the  benefi 
of  it  But  the  manner  and  subject  of  the  interrogatories  may  be  limited  I 
the  rule  against  impeaching  one's  own  witness  (ante,  §  916).  when  the  opi, 
nent  is  examined  by  deposition  or  on  the  stand  like  other  witnesses.  By  tl 
same  rule,  the  interrogation  of  even  an  ordinary  witness  may  be  restrict. 
(a»te,  §§910-915);  and  this  question  is  sometimes  loosely  and  improper 
referred  to  ns  involving  the  general  "  right  to  cross-examine,"  as  if  that  hkI 
were  not  recognized.  So.  also,  the  same  improper  phrase  is  sometim. 
applied  to  the  rule  forbidding  to  deal  with  the  subject  of  one's  own  ca 
on  cross-examination  {po$t,  §  1885).« 


MiMMppi  k  T.  R.  Co.  r.  Attm,  i«  id.  7M, 
727  (expert  eiaroiiiulou  ex  parte  uf  m  iojarad 
penoD,  made  ptiidente  lite,  adiiiiMible ;  that "  the 
erideoce  of  an  expert  ie  rendered  inemnpeteut 
beeaiue  b«Md  npon  an  ex  parte  examiiwtion,'' 
tepodiatad) ;  ISM,  Bven  •.  Railroad,  »4  Tenn. 
345,  35a,  US  8.  W.  1 28  (teat  made  ex  parte  m  to 
the  time  reqnired  for  •topping  a  train,  admitted ; 
preoediDKraaee approved);  1 89«.  Moore r. State, 
Mid.  MW,  33  8.  W.  1046  (examination  of  the  d*. 
caaMd  bjr  two  phyiiciaua  called  to  him  juat  after 
the  tJfrmj ;  that  thia  waa  done  without  notice 
to  defendant,  ia  no  objection) ;  1898,  Dar  v. 
V.  R.,  30  C.  C.  A.  57S,  87  Fed.  IS5  (witnonea 
who  had  examined  certain  bnmea,  rhi  <,-;h  not 
for  the  expreaa  porpoee  of  detet-i;b>u2  '.iieir 
Mtiafaction  of  a  contract,  admitteic  190S, 
Moran  Broa.  Co.  ».  Suoqnalmie  T.  P.  O.  a» 
Wash.  392.  «9  I'ac.  759  (model  of  a  lefjnlator- 
l«>x  for  a  power-plant);  1901,  Manch  v.  Hart- 
ford. 1  IS  Win.  40,  87  N.    " 


W.  818  (.Vr»y  photo. 
fraphl;  1902,  Havn  v.  State,  112  id." 304,  57 
N.  W.  1076  (exhnmatioD  and  post-mortem 
examination). 

For  the  nsa  of  an  ex  parte  sunewor'i  relait, 
ander  statute,  see  poet,  |  1665. 

*  It  is  this  consideration  which  waa  had  in 
mind  bj  llenrs.  Wharton  *  StUW,  Medical 


Jarbpnidenoc,  |  1*46,  la  a  paanga  which  wi 
probahljr  the  original  aomiee  of  tha  objectii 
in  onestiun. 

•  l89S,8anhom,  J.,in  Darr.U.S.,  —  l'  ! 
App.-,87  Fed.  125:  "The  meaanra  of  the .  nn 
patency  of  a  witness  ia  not  the  view  or  puri>« 
with  which  he  obtained  his  information,  hni  tli 

extent  and  character  of  the  knowle<i|[e  I I 

Mined.    The  ijaeation  ia  not  wh»  he  ohtiiiiK 
hiK  knowledn,  bat  what  amooBt  of  IuiuwI<.Ik 
he  acqaired.** 
For  a  eonaideration  of  the  proprietr  of  rt- f.  >n 

"  !"•  ■V""  "'  •*'*'*  'rf»«>«"^  see  a«if ,  8  V  a 
For  the  mle  of  mlire  to  Iheeimtunt  fur  >vi 
dence  in  genera),  see  ikm<,  f  1845. 

«  1868,  Com.  ».  Murrell,  99  Man.  542.  543 
1895,  Cum.  V.  Hall,  164  id.  152,  41  N.  K.  M.'l. 

'Compare  the  citations  ante,  {  4(i7  ''jli 
flcations  of  witne«Mw),  (  861  (•-unfessions),  i\M 
(ducnmentarjr  oriKinah),  pot,  «  1451  i,hiua 
declarations),  I  2550  (judfte  and  Jnrv). 

i^f*"*"'*''  "'*'  "**  I"""'""  wliether  there 
to  a  right  of  crou-examinatiun  mi  an  ailidmt 
(/tajr/iw  (WMswn  mine  of  title  ia  ejertineut :  lure 
the  affldaTit  is  reallr  only  a  swum  iileailini: 
1884,  Thatcher  ■>.  Olmstead,  liO  111.  26  ("sii 
oath  of  thia  chsractar  is  not  evidence  "). 
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have  been  .u  adequate  one     UnZ  tu?  ^"  .""  "PP««"nity.  «««-t 

.«  whea  the  former  lZe,.t  ,Tffe^"r\r"' '»'''»''"'  '«»•  "  they 
have  been  directed  to  the  Mml  !♦!.«  i  '  "««-«"n»>n«tion  would  not 
fore  could  nott^vel«l„"rad^;ur  »''";?  °'  ^"-"tig-tion.  and  there- 

fal^^hood,.  Unit:  futhUo.:  r^rtt  ilX'i*  •""'"^.'"  '"'^ 
intereat.  there  i.  a  aimilar  inadeourv  S  onZT  •»  ,  ""."  '"  °°"''"  ""«* 
nont  cannot  be  f«rly  re^ui^d  ^Se  bv T^r'S*  '  *'"  P'^''"*  "PP"" 
or  colluaion.  of  a  different  MrtV  ihot  „r!^  Po-fle  omwaiona.  negligence, 
he  ha.  no  mean,  of  ^erSining*  ^"^^  "''^''''"°"  '*'  ""  oPPort-nit^ 
nafl,  ChW  Baron  GilieH,  ETidenoe.  08:   «Wh.n  ,«„  »«-.  .      _i^ 

.houU  be  «,„cluded  by  ProoUi^  a  £«  t^  whLh  K  ^        "'*r '  *'"""~  """  *  '^'« 
177T   1*      ^  .  J  »   /   .    .  vBiiie  to  which  hH  waa  not  a  P>riv  •■ 

1777,  AfarM^W,  L.  C.  J.. in  OoodriglU  r.  .V«,.  Cowoer  69^>    »r  a!  .  ^    «    • 
lion  or  >n  answer  in  eWdenee  Miintt  a  penion  not  .nTJ^  I TC  '    [^^^  »«•""»  •  «>«poai- 
b.  don.,  for  thi.  r««,„.  b«s.uS;  "h  ^Zl  ItiF^.^t     ""'"""  '"'*•     '"''•'  "^'-o^ 

»dmi«iblllty  of  lueh  erldene*  denend.  lo  m  J,h  n~."    .i  "°*  "»'•-"»»"'>  "'at  the 

tribun.1  M  upon  other  mrttaJ^  If\h.\2i^  ^"^^  "*•  P*"*'"^"'*'  «»>«rMt«r  of  the 
ceding,  in  which  th.  X^lit  J.n   S^Trrti'.t'^V"'^  '  J"""^"'  P^ 

.".nine  .nd  w«i  legJIy  e«Hed  upol  to  do  «,  t^e  ™  .„h  m  "*  '  "«*"  *°  '''™*- 
no  longer  wanting,  the  ftimon/^  riren^i  ^X^  ,  "^""^  ^^  °'  *"«*  »*'•« 
the  pTti-.  It  .«,«,  to  depend  raU„?Znt£rittf  i  '"'  ''«»*e<l»«'t  .nit  betwe^^ 
P«H;i»  nominal  identity  of  the  partiel."  '  croM-examine  than  upon  the 

1830,  fiortfcjf,  C.  J.,  in  Summons  r.  Slate   S  Oh   8t  <u«    •.  ti, 
exclusion  of  hea«y  evidern*  i.  to  be  fold  in  th.  -     »    ^T^^'  ""'"  "•*""  ^^  *»- 
of  I«g1  anthority  Squiring  the  .tete^eTiH  .  t  °^. ""  *'"""'"'  °'  *"  «•'»». 

Where  the-  im^rUnt  t«,t  of  tV^S  J!''„„?l.'"  "PP"^"""'  '«'  on«^xan.ination 

touching  th.  Mm.  ,„bject!rter.nTL2  to  "^h"'  '"",*^"««n  ""e  Mm.  p.rtie., 
.ion  to  incompetency  which  mijht  be  K  S  t  T"*^  i^P^hment  and  objec 
1^^  »  witneae,  there  Would  not  appear  to  bl.nw  I'^  '*'*'"  ~°'''  '^  ?«*"" 
eiclMion."  '^•^*'  ***  '^  '"y  «>'""*  •"««  •ati.f^jtory  ground  for  it. 

..iffi:2n;^r.\'ariVd^J:~  inS::^  w^        "  t' *fri  r '  "*^  ^"'- 

M  he  h«l  no  opportuniW  to  exami^or  cZJIiw  ?L  P'*'""*  "'•''  »°  P"'"?'  »"«» 
to  th.  ««t  prinTpIe.  of  jn^  to  Ld  orin^v  wa":  aff"  Tl""^  "  "*""''  "^  '""'^'^ 
given  on  that  ooca.i«m." «  ^      ^  ''^"*"  ■"•  «>'««»t.  b,  th.  evidenc. 


by  '/^'H!:!:'*  "/P^r  'onner  teetimony, 


need  be  piov*i,  w.  ;«^,  |)  joj,  ,,03  „»  P"" 
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RIGHT  OF  CROSS-EXAmXATION. 


[Chap.  XLIV 


§  1387.  iMue  the  Same.  The  issue  on  the  occasion  when  the  former 
testimony  or  deposition  was  given  must  have  been  substantially  the  same, 
for  otherwise  it  cannot  be  supposed  that  the  former  statement  was  sufficiently 
tested  by  cross-examination  upon  the  point  now  in  issue.  Conversely,  it  is 
sufficient  if  the  issue  was  the  same,  or  substantially  so  with  reference  to  t\w 
likelihood  of  adequate  cross-examination,  because  the  opponent  has  tluis 
alr^jady  had  the  full  benefit  of  the  security  intended  by  the  law. 

The  general  rule  in  this  shape  is  nowhere  disputed.  But  theve  is  naturally 
much  variance  shown  ir  the  strictness  of  its  application  in  specific  cases.'     It 


1  In  the  following  list,  those  rulings  which 
rest  on  complicated  facts  peculiar  to  the  special 
cane,  or  which  merely  apply  the  general  rule  to 
facta  not  stated,  are  noted  without  any  detailed 
statement  of  the  ruling;  Enqland:  1817,  R.  v. 
Smith,  R.  &  R.  339  (testimony  on  charge  of  as- 
sault and  roblierv,  admitted  on  a  subsequent 
chari'e  of  murder' for  same  act) ;  1834,  AUlerson, 
B.,  in  Ooe  v.  Foster.  1  A.  &  K.  791,  note  (eject- 
ment  for  one  piece  of  land,  then  for  another,  but 
the  iiwue  in  both  being  the  same,  viz.,  who  was 

A.  B.'s  heir;  ailmissible) ;  18.50,  R.  v.  Ledbet- 
ter,  3  C.  &  K.  108  (testimony  on  a  charge  of 
assault,  not  received  on  a  trial  for  felonious 
woaniling,  tlie  act  being  the  same;  the  ruling 
is  in  effect  repudiated  by  later  cases) ;  1852, 

B.  I'.  Dilmore,  6  Cox  Cr.  .52  (testimony  on  a 
charge  of  felonious  wounding,  admitted  oji  a 
charge  of  manslaughter  for  the  same  act) ; 
1851,  R  V.  Beeston,  ib.  425.  Dears.  Cr.  C.  *m 
(deposiiion  on  a  charge  of  felonious  wounding 
with  intent  to  do  bodily  harm,  admitted  on  a 
trial  for  murder,  the  act  'being  the  same ;  .lervis, 

C.  J. :  "  The  presiding  jud^e  must  determine  in 
each  case  whether  the  pnsoner  has  hml  full 
opportnnity  of  cro8»«xamination ;  tm''  if  the 
charges  were  entirely  ditfere'it,  he  would  not 
decide  thit  there  had  been  that  opportunity; 
but  where  it  is  the  same  casi",  and  only  some 
technical  difference  in  the  charge,  the  accused 
generally  has  had  full  ooportunity  of  cross-ex- 
amining ; "  Alderson,  B. :  "  The  (|nesticm  really 
is  whether  the  deposition  was  taken  nnder  such 
circumstances  that  the  accused  had  full  oppor- 
tunitvof  cro8*«xamination  ") ;  1864,  1{.  r.  lot, 
4  F.  &  F.  63  (testimony  on  a  charge  of  robbery, 
admitted  on  a  charge  of  murder,  the  assault 
being  the  same) ;  1874,  R.  i\  Castro  (Tichbome 
Case),  Charge  of  Cockbnm,  C. .!..  II,  SO,-!  (testi- 
mony in  a  civil  case  admltteil  at  the  trial  of  the 
then'claiinant  for  perjury  at  the  former  tri.il) ; 
1876,  Brown  i>.  White,  24  W.  Rep.  456,  Jessel, 
M.  R.;  Cunaila:  Man.:  1898,  R  w.  Hamilton, 
12  Man.  354  (abortion ;  deposition  taken  "  on 
another  ch.trge  of  the  same  purport  and  in 
connection  with  the  same  unlawful  purpose," 
admitted);  N.  Br.:  1862,  Bennett  ».  .Tones,  5 
All.  342  (the  issne  being  substantially  the  same, 
for  boanl  of  the  plaintiff's  wife,  her  former 
testimony  was  admitted) ;  1896,  Hovey  v.  Long, 
33  S.  Br.  462,  467  (testimony  at  a  former  trial 
between  the  same  psirties  on  the  same  issues, 
admitted);  Oniteil Slalet :  Ah.:  1850,  Davis  o. 
State,  17  Ala.  357  (testimony  on  a  charge  of 
larceny  by  stealing  a  mule,  excluded  on  a  charge 


of  stealing  a  buggy ;  the  act  of  taking  heinf;  ili" 
same);  1851,  iVig  v.  Davis,  18  ill.  801,  xu:i 
(former  issue,  plea  in  abatement  in  an  actiiu 
on  a  note;  present  issue,  a  plea  to  merits ;  ml- 
mitted);  Ark.:  1895,  Woodrnfl  c  State,  '1 
Ark.  157,  32  S.  W.  102;  Cal.:  1873,  I'i.n  i: 
Cuyas,  47  Cal.  174,  179;  for  the  peculiar  ml.' 
in  this  State  as  to  testimony  before  the  commit- 
ting magistrate,  see  post,  §  139S;  Colo.:  i;m)2, 
Woodworth  r.  Gorsline,  30  Colo.  186,69  l';i. , 
705  (testimony  in  replevin  snit  against  a  slicrilt, 
held  admissible  in  a  subsequent  action  of  trover 
for  the  same  goods  against  the  creditor  jnhiily 
liable);  Conn.:  1864,  Spear  v.  Coon,  32  (onn 
292  (deposition  used  on  petition  for  new  tri  il, 
admissible  -  the  new  trial ;  the  two  are  "  |mri  - 
of  the  K..  proceedings");  1902,  Mechnni  >' 
Bank  v.  Voodward,  74  id.  689,  51  Atl.  lii~4 
(at-tion  for  money  paid  to  the  defendant's  n- 
im  notes  forged  by  his  wife;  testimony  at  tlio 
prior  trial  of  an  action,  founded  on  the  s.-iiw' 
transaction,  after  which  an  amended  com|ilaiiit 
hail  been  substituted  for  the  present  snit,  lull 
admissible);  Del.:  1838,  Rash  v.  I'uniil.  ■• 
Harringt.  448,  456  (issue  ont  of  prohati>  ./■  ■ 
visacit  vel  non  ;  deposition  taken  on  an  nppli- 
cation  for  review  ot  a  former  issne  on  the  suim' 
will,  ailmitteii);  Gn.:  1849,  Crawford  ,:  \V,.r.i. 
7  Ga.  445,  456;  1872,  Gavan  r.  Ellsworth,  15 
id.  283,  288  (former  trial  a  criminal  compliiiit 
for  the  same  nssault  as  the  present  civil  actiun ; 
admitted);  1881,  Atlanta  &  W.  P.  R.  ('>  i: 
Venahle,  ib.  697,  699  (former  action,  bv  a 
mother  for  personal  injuries;  present  aiti  n. 
by  a  child  for  her  death  from  those  injuries 
ailmitted);  1900,  Whitaker  v.  Arnold,  Uii  il 
857,  36  S.  E.  231  ;  1900,  Hooper  v.  R.  Co..  112 
id.  96,  37  S.  E.  165  (testimony  in  a  suit  f.ir 
personal  injury  by  a  minor  through  his  father 
as  next  frienil,  not  admitted  in  a  snit  In  the 
father  for  '  ^ss  of  service  caused  by  the  s;iiiie 
injury);  1901,  Radford  v.  R.  Co.  113  id.  f.j:, 
39  8.  E.  108  (answers  to  interrog.-itorirs  in  ^i 
former  suit  between  the  same  parties  fi>r  ilie 
same  claim,  but  dismissed  and  now  reneweil, 
admitted);  ///.:  1854,  Doyle  v.  Wiley,  15  111. 
576,  578  (depositions  taken  liefore  ameniliin  nt 
and  filing  of  new  bill,  admitted);  Kan.:  IS'^o. 
State  V.  Wilson,  24  Kans.  189,  194  (testiniiiiv 
on  charge  of  assault  with  intent  to  kill  IV, 
admitted  on  trial  for  mnrder  of  B.);  Ky.:  l>'ii>. 
Brooks  V.  Cannon,  2  A.  K.  Marsh.  525  {%\ki--*- 
sive  bills  for  the  same  cause;  admitted);  1^'<', 
Heth  r.  Young,  11  B.  Monr.  278,  280;  M'l 
1808,  Hopkiua  v.  Stump,  8  H.  *  J.  301,  303 
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is  enough  to  suggest  that  the  situation  is  one  that  calls  for  common  sense 

?l«r  '"n"  .f  T,""?"  ''  ''''  '"'•^'  """^  -*  *  —  and  P^dan"  c 
ill.l«ralty  On  the  whole,  the  judicial  rulings  show  a  liberal  inclination  to 
receive  testimony  already  adequately  tested;  but  there  is  yet  room  for  much 
improvement.  uiutu 

A  statute  sometimes  attempts  to  provide  for  the  admission,  under  the 
present  rule,  of  tcshmon;,  at  a  former  trial?  as  well  as  of  ordinary  deposi 

l^^^H^Z  llT^V^}^'Jli^  'I'lir- -™e      ?Pplic,.io„  to  .  judge  in  ch.„,oery.  «ln,i«,ib.e 

in  a  feigned  imne  before Jnry  on  8ame  point) ; 
».  C..-  I8SO,  Bishop  V.  Tucker,  4  Rich.L  178 
182;  1902,  Oliver  ."^R.  Co.,  65  8.  C  1,  «  S  e! 
307  (deposition  at  a  flmt  trial,  a.lmitted  at  the 
second;  retaliing  not  required);  Ter.:  1880 
I)ui,lap  .State,  9  Tex  App.  179,  188  (te.ti- 
inony  on  charge  of  anault  with  intent  to  mur- 
der,   ajimitted    on    trial    for    murder);    1901, 

fr5'*w  ^1"^^^  ":  ."""'*?■  M  1  "•  395 
00  a.  w.  753  (depositions  taken  between  the 
sane  parties,  except  one.  in  a  prior  suit  on 
tlio  same  imne  begun  in  a  justice's  court  but 
dismissed  for  lack  of  jurisdiction,  excluded 
because  the  statute  merely  allowed  their  use 
in  any  suit  in  which  they  are  taken  " ;  un- 

TfJV  L  t  •■  .'*'*••  ?**'«y  "  K.  C.  Star  Co.. 
71  ted.  554  (a  deposition  taken  in  a  suit  in  a 
Mate  court,  not  admissible  ufier  volnntarv  with- 
drawal of  the  suit  and  re  institution  for  the 
same  cause  of  action  and  ag.-iiiist    the  same 

r'ii. '",.?•*"*'''"''  '■''"''!  K"''"g  nP""  K.  8. 
861,  limiting  the  taking  of  (Icpositions  to 
causes  Rending  in  s  district  or  circuit  court " ; 
thctederalConrt  here  being  bonnd  to  pro<eed 
iiuder  the  Federal  statute  not  sonnd  ;  conipsre 
5  1381,  antf) ;  1900,  Metropolitan  St.  H.  Co  v 
Guml.y,39  C.  C.  A.  455.  99  Fed.  192  (lo.»  of 
serfices  of  plaintiff's  son ;  testimony  of  deceased 
witness  for  the  son  in  his  former  action  by  a 
guardian  for  his  own  injury,  not  admitted  for 
the  plaintiff  here,  the  parties  and  issues  beiiie 
different) ;  1900,  U.  S.  Life  Ins,  Co.  v.  Koss  43 
Id.  601  102  Fed.  722  (admitting  a  deposition 
lawfnlly  taken  in  Texas,  before  removal  of  the 
cause  of  a  witness  residing  ont  of  the  county, 
though  not  under  the  Federal  statute  more  than 
100  miles  distant ;  in  the  Federal  court  the  wit- 
ness death  afterwards  made  it  admissible); 
J^i'  "*».  «f«»  "•  Gold,  -  Va.  -  .  45  8.  K 
868  (action  by  a  receiver  against  delinquent 
sto<kholder8  of  the  corporation ;  testimony  of 
a  now  deceased  person  in  the  prior  chaucerv 

nivwioa<lin.*a    ■■»«:»..»    *l r.  ,      .     g 
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cansc  anil  same  parties,  admitted) ;  1821    Bowie 
r.  O'Neale.  5   id.   226,   231;    1900.   Baltimore 
lonsol.  H.  Co.  V.  State,  91  Md.  506,  46  Atl. 
1000  (the  deponent  being  present  and  testifying 
at  the  hrst  trial,  the  deposition  was  not  used  • 
whin  offered  at  the  second  trial,  the  deponent 
being  absent,   it  was  excluded,   because  "his 
depositmn  should  be  retaken  for  use  at  that 
trial,  .so  that  the  opposing  party  may  have  the 
opportunity,   at  the  execution   of  the  second 
commission,  to  avail  of  the  witness'  antecedent 
ailmissions    and    contradictions    [at    the    first 
trial)";    this   is    unpractical  and  overrefined 
reasoning;  the  opiwnent  in  such  case  can  ob- 
tain the  same  benefit  bv  proving  the  witness' 
testimony  given  at  the   first  trial,  or  if  that 
would  be  forbidden  by  the  rule  of  §  1OT2,  ante 
he  could  himself  have  taken  a  second  deposition 
to  put  the  question) ;  .»/«». ;   1828,  Melvin  v 
W  lilting,  7  I'ick.  81  (fishery  controverav  in  both 
suits,  but  in  the  former  a  claim  of  free  fisherv 
111  the  latter  a  claim  of  several   fishery  ex- 
cluded); 1871,  Weatherbv  v.  Brown,  106  Mass 
3;t8  (deposition  before  amendment  of  declara- 
tion,  admitted);   Minn.:    1899,    AVatson   d    U 
Co.,  76  Minn.  358,  79  N.   W.  308  (death  bv 
wrongful  act ;  issues  after  amendment  held  su6- 
stantially  the  same);    ,!//»». ;    1902    Dukes  r 
State,  80  Miss.  353,  ,31  80.  744  (ninriler ;  tcstii 
niiiny  of  the  deceased  at  a  prior  trial  for  the 
robbery  which  resultetl  in  the  death,  exdniled  • 
this  ruling  is  over  strict);  Ato  :  1865,  Jaccard 
r.  .\iider8on,37  Mo.  91,  95;  N^br.:  1897,  Ord  r 
Nash.  50  Nebr.  335,  69  N.  W.  964  (testimony  at 
any  one  of  two  or  more  prior  trials,  admis.sible) ; 
-V.  //..•  1863,  Leviston  v.  French,  45  N.  H  21  • 
A'.  )'.;  1848,  Osborn  v.  Bell,  5  Denio  370,  377 
(implied  assumpsit  for  goods  tortionsly  seized 
and  sold ;  testimony  in  a  former  action  of  trover 
t    plaintiff's  intestate  for  the  same  taking  ad- 
mitted); N.  C:  1839,  M'Morine  r.  Storey    4 
I)ev.  &  B.  189   (testimony  in   D.'s  action 'to 
recover  slaves  transferred  to  .1.,  not  admitted 
in  an  action  by  D.'s  creditor  against  J. 'a  ad- 
ministrator as  cxecnior  rf«  son  tort) ;  1898,  Mabe 
V  Mabe,  122  N.  C.  552,  29  8.  E.  843  (ejectment; 
deposition  111  another  State  between  the  same 
parties  in  a  suit  on  a  note  for  the  price  of  the 
same  land,  the  matters  being  '•  connected,"  re- 
ceived); Oki:  1897,  Watkins  ».  U.  8.,  5  Okl. 
ii9.  50  Pac.  88  (perjury ;  testimony  in  the  civil 
cause  in  which  the  perjury  was  charged,  ex- 
cluded) ;  Pa.:  1851,  Jones  v.  Wooil,  16  Pa.  25 
43  (suits  involving  different  land  but  the  same 
U'uiidaries;  admitted);  1853,  Werli  v.  May,  si 
Id.  274,  279  (previoDB  action  terminated  by  a 
nonsuit;   admissible);    1860,   Haupt   v.  Hen- 
uinger,  37  id.  138,  140  (depotitiona  taken  for 
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proceedings  against  the  corporation,  exclnileii, 
because  the  issues  were  not  substantially  the 
same);  Wi::  1864,  Charlesworth  v.  Tinker 
18  Wis.  633,  635  (testimony  on  a  criminal  com- 
plaint for  assault,  admitted  against  plaintiff  in 
a  civil  action  for  same  canse). 

•  Compare  also  the  statutes  cited  post. 
J8.1+13,  1416,  1417,  particuUrly  for  testimony 
in  issues  of  wills  and  bastardy :  Canada:  Dom. 
Crim.  Code  1892,  §  688  (depositions  are  ad- 
missible in  a  prosecution  "  for  any  other  offence  " 
by  the  same  person  in  all  respects  as  they  might 
be  "acrording  to  law"  on  the  trial  of  the 
charge  for  which  they  were  taken);  .V  Br 
Cpnsol  St.  1877,  c.  46,  §  29  (former  testimony' 
admiMible  "between  the  same  poitiw  or  Ummo 
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tioni,  taken  in  the  same  or  other  proceedings'  and  of  depositions  taken  in 


claimin);  under  them") ;  iVeir/". Consul.  St.  1894, 
c.  50,  Uule»  of  Court  33,  par.  24  (rormer  tcxti- 
monv  may  be  used  "  in  auy  sulweqnent  proceed- 
ings' in  the  same  cause  or  matter ") ;   .V.  iV-. 
Hole*  of  Court  1900,  Ord.  3\  H.  24  (all  le-ti- 
mony  may  be  nseil  "  iu  auy  mbsequeiit  proceod- 
iiiM  in  the  «ame  cause  or  mutter");    Unitku 
Statbs:  Anz.  St.  1903,  No.  -'i.  .imendiiij,'  Uev. 
St.  1901,  r.  U.  iS  7fi5  (teatimuuy  at  tlie  prt'lim- 
inarv  hearing  before  a  magistrate  is  ailniLtsible 
" upon  anv  subiiO(iuent  trial  of  such  dcfenlant 
for  the  offence  for  which  he  is  held");   C>il- 
C.  C.    I'.    1S72,   §  1870   (8)    (t<"stiinoiiy    in    a 
"  former  action  between  the  sume  parties  relat- 
ing to   the  same  matter,"  admi»sil>le) ;  §  l.tl6 
(testimony  at  a  probate  is  ailmissible  "  in  any 
iuhse()uent  contests  concerning  the  validity  of 
the  will  or  the  sufficiency  of  the  proof  theroof ") ; 
Commi.ssioners'  amendment  of  I'JOl    (rcenaits 
C.  C.  V.  §  1316  as  1308,  and  substitutes  a  new 
section  ;  quoted  anie,  §  1310,  under  the  rule  for 
attesting  witnesses);  P.  C.  1872,  J  68S  C'ln  a 
criminal  action  the  defendant  is  entitled  .  .  . 
to   be  confronted  with  the   witnesses  against 
him  in  the  presence  of  the  Court,  except  tiiat, 
where   the  charge  has  been  preliminarily  ex- 
amined  before  a  committing    miigistrate  and 
the    testimony  taken    down    by  question   and 
answer  in  the  presence  of  the  defendant,  who 
has,  either  in  person  or  by  counsel,  cross-ex- 
amined or  had  an  opportunity  to  cross-examine 
the  witness,  or  where  the   testimony  of  a  wit- 
ness on  the  part  of  the  people,  who  is  uiuthle  to 
give  security  for  his  appearance,  has  lieen  taken 
conditionally  in  like  manner  in  the  presence," 
etc.  as  above.  "  the  deposition  of  such  a  witness 
may  be  read  "  if  dead,  etc. ;  see  the  qualifying 
decisions  cited  po.it,  §  l.i98 ;  they  seem  to  hold 
that  testimony  at  a  former  trial,  as  distingnished 
from  an  examination  before  a  committing  mag- 
istrate, is    inadmis.sible) ;    Co'o.   Annot.   Stats. 
1891,  §  2426    ( testimony    taken    "liefore  any 
former  referee,"  admissible  on  hearing  before 
the  referee  for  a  decree   of  appropriation   of 
water) ;  Conn.  Gen.  St.  1897,  §  1094  ("  in  actions 
by  or  against  the  representatives  of  deceased 
persons,  in  which  any  trustee  or  receiver  is  an 
adverse  party,  the  testimony  of  the  deceased, 
relevant  to  the  matter  in  issue,  given  at  his 
examination,  upon  the  application  of  said  trustee 
or  receiver,  shall   be  received  in   evidence  " ) ; 
JJ.  C.  Code  1901,  §  1065,  as  amended  by  U.  S. 
St.  1902,  c.  1329  (on  the  death,  etc.  of  a  party,  his 
testimony  given  at  a  trial  m.ty  be  used  "  in  any 
triiil  or  he:»riiig  in  relation  to  the  same  snbject- 
m:itter  between  the  same  partie.«  or  their  lejial  rep- 
resentatives"); (ia.  Co<le  1895,  §  R186,  Cr.  C. 
§  1001  (former  testimony,  admissible  if  "upon 
salwtantially  the  same  issue  and  between  sub- 
stantially ilie  same  parties  ") ;  /'/.  Rev,  St.  1874, 
c.  148,  §7  (testimony  at  a  preliminary  probate  ; 
see  posi.  §  1413 ;  for  decisions  construing  it,  see 
;<'«<,§  1417) ;  liid  Uev.  St  1897,  §  1008  (written 
examination  of  complainant  in  biistanly  befort 
the  justice  mav  be  used  on  the  trial  in  Circuit 
Court) ;  §  2831  (recorded  testimony  at  probate 
of  a  will,   ndmissible  "upon  any  controversy 
concerning  any  Unds  devised  by  such  will ") ' 


A'v.  Stats.  1899,  §  4643  (former  testimony  ad- 
missible, in  trial  Courts  disiretion,  'in  any 
subse(|nent  trial  of  the  same  [civil]  case  between 
the  same  parties");  Mt.  I'ub.  St.  1883,  c.  »2, 
{  114  (former  testimony  as  to  execution  ur 
acknowledgment  of  a  deed,  adiiiissible  in 
another  civil  cause,  "involving  the  same  ques- 
tion," if  the  parties  are  the  same,  or  if  one  is 
the  same  and  the  present  opponent  was  agent 
for  the  opponent  in  the  former  suit) ;  .lj»<i(. 
C.  C.  P.  1895,  $  3146  (8)  (like  Ciil.  C.  C.  )'. 
§  1870  (8)  ) ;  Ntv.  lien.  St.  \S<>.  §  3910  (when- 
the  defendant  has  hail  "  an  op|iortniiity  to  cross- 
examine  "  a  witne-is  Iwfore  a  committing  mag- 
istrate, and  the  testimony  lins  been  taken  in 
writing  and  subscrilied  in  defunilaiit's  pre.senii', 
it  is  ndmissilde  on  the  witness'  ileatli,  etc.) ; 
N.  ./.  Gen.  St.  1896,  Evidence,  §  12  (mi  new 
trial  in  action  revived  after  party's  death,  lis 
former  testimony  is  admissible);  St.  1900,  <■, 
150,  §  11  (iu  a  licw  triiil  of  a  civil  action,  the 
official  stenographic  report  of  the  testimony  of 
a  witness  who  has  since  died  is  admissilje); 
N.  Y.  C.  C.  l*.  1877,  265.1  a  (testimony  of  will- 
witnesses  at  probate,  admissible  on  contest  in 
iSupreme  Court;  see  also  id.  §  2651);  §  830 
(testimony  of  a  party  or  witness,  since  deceased 
or  insane  or  incompetent,  "taken  or  read  in 
evidence  at  the  former  trial  or  hearing  may  lie 
given  or  read  in  evidence  at  the  new  trial  "r 
hearing");  St.  1899,  c.  352  (amending  C.  (".  1'. 
I  830,  by  inserting  after  "  new  trial  or  lie.ir- 
ing,"  the  words  "  or  upon  any  subsequent  trial 
or  hearing  of  the  same  subject-matter  in  aii 
action  or  special  proceeding  between  the  same 
parties,  who  were  parties  to  such  former  trial 
or  hearing  or  their  legal  representatives,  l>y 
either  party  to  such  new  trial  or  hearing  or  to 
such  subsequent  action  or  special  proceeding  ") ; 
Or.  C.  C.  P.  1892,  §  706  (8)  (like  Cal.  C.  C  1". 
§  1870  (8) ) ;  Pn.  St.  1887,  Pub.  U 158,  §3,  P.  &  L. 
Dig.  Witnesses,  |  6  (testimony  of  deceased,  etc. 
witness,  taken  when  defendant  was  present  and 
had  opportunity  to  cross-examine,  admissible  nu 
a  subsequent  trial "  of  the  same  criminal  issnu  ") ; 
Utah  Key.  St.  1898,  S§  3475, 5013  (official  stciing- 
rapher's  report  may  be  read  "  in  any  snbseiiuent 
trial  or  proceeding' had  in  the  same  caiise  "). 

'.Compare  also  the  statutes  cited  i"'st, 
II 1411,  1416, 1417  ;  Con.  N.  Br.  Const.  St.  1S>:7, 
c.  37,  §  185  (depositions  taken  "when  the  title 
to  land  shall  be  in  question  "  may  be  read  "  in 
all  future  causes  between  the  same  parties  or 
persons  holding  under  them  for  the  same 
land");  Ala»ka  C.  C.  P.  1900,  §658  (lil^e  dr. 
Annot.  C.  1892,  §  829) ;  Cal.  P.  C.  1872.  §  fi% 
(quoted  supra,  note  1 ) ;  C.C.P.  1 872, §20.14 (<le- 
position  "in  any  other  action  between  tlie 
same  parties  upon  the  same  subject,"  ailniis- 
sible) ;  amended  in  1901  (by  changing  tlie 
number  to  §2021,  and  by '  inserting  after 
"same  parties,"  the  words  "or  their  privies 
or  successors  in  interest ") ;  Colo.  C.  I'  P 
1891,  §  344  (a  deposition  may  be  read  "  in  any 
stage  of  the  same  action  or  proceeding"); 
Fin.  Rev.  St.  1892,  §  1146  (a  deposition  is 
usable,  after  discontinuance  or  non-suit,  iu 
another  suit  "  for  the  same  cause  between  the 
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perpetiiam  memoriam.*    But  it  is  worth  noting  that  usually  the  effuct  of  the 


■ame  (larties  ur  tlieir  respeitive  repreaeuta- 
tivea,"  if  it  Ijaa  n'maiiicil  uji  ftlc/ ;  //>/«'. 
Civil  I.aws  I8'j7,  §  I  igs  (ilcpuHitioii  ia  adiiiis- 
iiilile,  nftir  iiuiiHuit  ur  iliacuiiciiiiiiiucL',  in  auuiliur 
suit  '  fur  the  «aiiio  cause  Letwecii  tlic  winie 
parties  or  their  rcpresciitutiveg") ;  I'eual  l^wg 
1811*,  §b78  ("Ue]iu»itiiiii8  taken  iu  tlie  preliuii- 
iiary  urutherinvestigatiDii  of  an v  charge  ngainnt 
auy  pei'ituu  may  be  read  an  evidence  in  the 
]»:ut«i>cutiuu  of  the  Haine  ur  any  other  offence 
whatever,  upon  the  lilie  proof "  ax  in  tlie  proiiecu- 
ti  III  iu  winch  tliey  were  taken);  A/.i.  Kev.  8t. 
1887,  §  Bi>70  (diialile  "iu  any  »tage  of  tlie  name 
action  or  proceeding,  or  iu  any  other  action 
liciweou  tlie  Miuie  purtieii,  upon  the  i>uine  sub- 
ject"), Si  1899,  I'eb  10,  §  a2  ((lopisitioii  duly 
lilcil  may  l>c  used  in  another  action,  after  dis- 
niii.-'al,  for  the  same  cause, "  hetween  the  parties 
ur  their  aasif^ccii  or  represcntativcB ") ;  ///. 
liev.  St.  1874,  c.  51,  §  48  (all  testimony  taken 
liy  commisdionn  of  surveyors  to  ostalilish  corners 
■•  may  be  read  in  evidence  in  all  suits  in  refer- 
ence tu  said  curners  hereafter  ")  j  /»</.  Key.  St. 
18'J7,  §  449  (»hen  anuthcr  actiun  is  "cuin- 
meiiced  for  the  same  cause  "after  dismissal  of 
the  first,  a  defxisiiion  is  usable  "in  the  second 
or  any  other  action  lietwcon  the  parties,  or 
their  assignees  or  represent  n  ives,  for  the  same 
cause")  ;  Arm.  Gen.  St.  1897,  c  95,  §.176  (usaiile 
'  ill  any  stage  of  the  same  action  or  proceeding, 
or  in  any  other  actiun  or  proceeding  upon  the 
same  matter  between  the  same  parties  "  ) ;  Me. 
I'lib.  St  188-1,  c.  107,  §  19  (after  nonsuit  or 
discontiiiuai  ce,  depositions  are  usable  in  an 
a>'tiuii  for  the  same  cause   between   tlie  same 

farties  or  their  representatives) ;  Mirh.  Comp. 
,.  1897,  §  lU14'.i  (depositions  are  usable  "on 
appeals  and  re-trials  of  the  same  cause  of 
action");  ,1/inn  Gen.  St  1894,  §  5681  (a  filed 
dcpositinn  is  usable  "  when  the  plaintiff  in  any 
action  discontinues  it,  or  it  is  dismissed  for  any 
cause,  and  another  action  is  afterward  com- 
menced for  the  same  cause  between  the  same 
parties,  or  their  respective  representatives  " ) ; 
Moiil.  v.  C.  P.  1895,  §3.163  (like  Cal.  C.  C.  P. 
§  20.14) ;  Xchr.  Comp.  St.  1899,  §  5957  (a  de- 
position is  usable  "  in  any  stage  of  the  same 
action  or  proceeding,  or  in  any  other  actiun  or 
proceeding,  ution  the  same  matter  between  the 
same  parties  ) ;  Nev.  Gen.  St.  1885,  §  3432 
(iLsable  "in  anv  stage  of  the  same  action  or 
pnx-eeding");  N.  Y.  C.  C.  P.  1877,  §  881  (de- 
jiositiou  may  be  use<l  in  any  subsequent  action 
"  between  the  same  parties  or  between  any  parties 
claiming  nnder  them  or  either  of  them") ;  N.  l>. 
Hev.C.189.%§  5682  ( like Okl  Stats.  §4247);  Oh. 
liev.  St.  1898,  §  5278  (a  deposition  is  usable  "in 
any  stage  "  of  the  action, "  or  in  any  other  action 
or  proceeding  upon  the  same  nint:er  between  the 
Rime  parties  ") ;  OH.  Stats.  1893,  §  4247  (admis- 
sible "in  an;^  stage  of  the  same  actiun  or  pro- 
ceeding, or  in  any  other  action  or  proceeding 
upon  the  same  matter  between  the  same 
parties") ;  Pp.  St.  1814,  P.  &  L.  Dig.  Kvidence, 
§  1  (a  deposition  is  unable  in  "any  subsequent 
cause  in  which  the  same  matter  shall  be  in  dis- 
pute between  the  same  parties,  their  heirs," 
etc.) ;  £.  D.  Stats.  1899,  §  6524  (like  N.  D.  Rev. 
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C.  §  5682);  Utah  Kev.  St.  1898,  §  .3459  (like 
Cal.  C.  C.  1'.  §  2034) ;  St.  1899,  c.  57  (a  deiiosi- 
tiun  of  a  witness,  taken  de  liene  in  a  criiidnal 
case,  may  Iw  used  "  upon  any  subsequent  trial 
of  the  case  in  the  district  court  on  ajipenl ") ; 
Vl.  Stats.  1894,  §  1273  (on  discontinuance  by 
reason  of  death,  (Icpositious,  uot  of  parties,  may 
be  used  in  a  subseiinent  suit  between  the  same 
parlies  or  their  representatives  involving  the 
same  subject-matter);  Va.  Co<le  1887,  §  3362 
(for  actions  pending  iu  the  same  court  between 
the  same  parties  "depending  upon  the  same 
facts,  or  involving  the  same  matter  of  con- 
troversy, in  whole  or  in  part,"  a  deposition  taken 
in  one  may  be  read  in  all) ;  Wuah.  C  &  Stats. 
1897,  §  C029  (depositions  are  usable,  after  dis- 
cnntinur.nce  or  dismissal,  in  another  .action  "  fur 
the  same  cause  lietween  the  same  parties,  or 
their  respective  representatives");  §  6030  (de- 
positions are  usable  on  new  trial  on  appeal  and 
on  ch.ange  of  venue) ;  Wit.  Stats.  1898,  §  4093 
(a  deposiiiun  is  usable  "in  any  trial,  inquiry, 
or  as.sessment "  in  the  action,  and  "  in  any  other 
action  between  the  same  parties,  including  their 
respective  lejral  representatives,  iiiVDlving  the 
same  controversv,"  if  filed,  etc.) ;  U'l/o.  Kev. 
St.  1887,  §  2i-.26'(like  Ob.  IJcv.  St.  §  5278). 

*  Compare  .also  the  statutes  cited /)o.«',§  1412; 
Cnn.  N.  Sc.  linles  of  Court  1900,  Onl.  35,  li.  35 
(iu  proceedings  in  which  the  Attorney  General 
is  made  a  party  for  the  Crown,  depositions  in 
peri'fliinn  are  admissible  thungh  the  Crown  wiui 
not  a  party  to  the  action  in  winch  it  was  taken) ; 
Ont.  flev.  St.  1897,  c.  324,  §  15  (similar);  Ala. 
Code  1897,  §  1867  (admissible on  tri.al  "between 
tlie  persons  described  in  the  aflidavit  as  parties, 
actu.al  or  expectant,  or  their  successors  iu  in- 
terest"); Aliiska  C.  C.  P.  1900,  §  690  (like  Or. 
Aniiot.  C.  1892,  §  863);  Ariz.  Uev.  St.  1887, 
§  1839  (usable  "  in  any  suit  which  mav  be 
hereafter  instituted  by  or  between  any  of  the 
parties  to  the  statement  [affidavit]  or  those 
claiming  nudertliem ') ;  Ark.  St.ats.  1894,  §3022 
(admissible  on  a  trial  "  between  the  persons 
named  in  the  affidavit  as  expected  parlies,  or 
thtir  successors  in  interest ") ;  Cnl.  C.  C.  P. 
1872.  §  20*8  (usable  "  between  the  p,arties  named 
iu  the  petition  as  parties  expectant,  or  their 
successors  in  interest,  or  lietween  any  parties 
wherein  it  may  be  material  to  establish' the  facts 
which  snch  depositions  prove  ") ;  Colo.  C.  C.  P. 
1891,  §  370  (usable  "if  a  trial  lie  hail  lietween 
the  parties  named  in  the  potitiun  as  parties  ex- 
pectant, or  their  successors  in  interest,  or  lie- 
tween any  parties  wherein  it  may  be  material  to 
esttblish  the  facts  which  such  deposltimis  prove 
or  tend  to  prove  ") ;  Conn.  Gen.  St.  1887,  §  1083 
(a<lmissible  in  the  cause  for  which  they  were 
taken  and  "  in  all  other  causes "  with  same 
snbjec^raatter  and  with  same  parties  or  between 
heirs  or  representatives  of  petitioner  and  the 
other  parties) ;  D.  V.  Comp.  St.  1894,  c.  20,  §  14 
(any  Cuurt  may  in  its  discretion  admit  "in 
any  cause  before  it  anv  depo.sition  taken  in 
ptrpetuam");  Del.  'Rev.  St.  1893,  c.  56,  §  3 
(boundary  cases ;  notice  to  owners  and  tenants 
reijuired  ;  depositions  usable  "  against  the  parties 
tu  the  petition  and  their  privies  iu  any  aait  or 
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common-law  principle  would  be  even  broader  than  the  statutes'  terms,  ainl 

controrenT  in  which  the  boundi  which  thejr 
concern  nh'iill  come  in  quention  ") ;  Fin.  Her.  St. 
1B92,  §  lUI  (uiinlile  in  •aiti  "  lielween  the 
perM>n  nt  whiiiw  re(|uc«t  it  wiia  taken  suil  the 
Ii<.'n«>n!>  named  in  the  wii<l  written  iitnienient,  or 
•ny  «(  them,  who  were  ni>tilieil  ti»  sfuremiil, 
or  liny  |>enuini<  clainiiug  uuiler  either  of  the  siiid 
]>iirtie!*,  reHpcf'tivcIy,  concerning  the  title,  clainit 
or  interest  aet  forth  in  the  atntement ;  or,  if 
notice  hv  advertisement  hercinhefore  provided 
for  shall  h.ive  heen  given,  then  lietween  the 
person  ut  whose  reipiest  it  wns  taken,  or  any 
person  claiming  I'mler  him,  coiKerning  the  claim, 
title,  or  intoreiit  set  forth  in  the  statement,  and 
any  other  person  "  ) ;  (la.  Code  ISS.'i,  jSJS  3961, 
396.3  (the  (Vmrt  is  to  pmide  "for  the  moat 
effectnal  notice  " ;  bnt  testimony  "  m.ty  be  nsed 
against  all  (leraonn,  whether  narties  to  the  pro- 
ceeiling  or  not");  //"■•  Civil  Ijiwa  1897, 
$  139')  (admissible  in  a  trial  " 'letween  the 
parties  named  in  the  petition  or  tbt  r  privies  or 
successors  in  interest  touching  the  matter  of 
con'rovers  ■  set  forth  in  the  petition");  Idn. 
Hcv.  St.  I«87,  S  6121  (like  Cal.  C.  0.  H.  §  2088) ; 
St.  I«'i9,  Feb.  10,  §  28  (depositions  may  he  used 
'•in  anv  cause  between  the  p.artios  named  in  the 
afliilavit  or  in  any  cause  between  persons  claim- 
ing umU'r  cither  of  said  parties  ") ;  ///.  Uev  St. 
1874.  c  .M,  §  41)  (admi-ssiblc  "in  any  c.ise  to 
whi  h  the  same  may  relate";  "ami  parties 
notified  '  as  unknown  owners' . . .  shall  be  bound 
to  the  same  extent  as  other  p.arties ") ;  Ind. 
IJev.  St.  1897,  S  ■»W  (usable  "in  any  can.se  bs- 
tweeii  the  parties  named  in  the  affidavit  [for 
taking],  or  in  any  cause  lietween  persons  claim- 
ing under  either  of  said  parties  ');  In.  Code 
1897,  §  4723  (usable  on  a  trial  "  between  the 
parties  tiamed  in  the  petition,  or  their  privies 
or  successors  in  interest  ") ;  A''tfi,  Gen.  St.  1897, 
c  95.  §  387  (usable  "  if  a  trial  be  had  between 


the  parties  named  in  the  petition,  or  their  privies 
or  successors  in  interest");  Kii.  C.  C.  V.  189.\ 
§  611  (notice  to  the  "expected  ailverse  party  " 
re<|aired;  testimony  nsalde  in  trial  between  ths 
"  expected  |iartiea  or  their  representatives  or 
Buccessors  ") ;  .1/'im.  Pub.  St.  169,  {  64,  KeT.  L. 
1902,  c.  17S,  §  u4  (deposition  i'n  /xr/wfMum,  taken 
"so  that  it  may  be  used  i:;;ain8t  all  persona," 
according  to  the  statutory  mode,  "  may  he  used 
by  the  person  at  whose  request  it  was  taken,  or 
by  any  person  who  claims  under  him,  against 
any  person  whatever,  in  any  action  or  proeeas, 
wherein  is  brought  in  question  the  title,  claim, 
or  interest  set  forth  in  the  statement  upon 
which  the  cotnmission  was  founded  ") ;  Minn. 
Gen.  St.  1894,  §§  S697,  5704  (usable  in  an 
action  "  between  the  |iersim  at  whose  request  it 
was  taken,  and  the  persons  name<t  in  the  writ- 
ten statement,  or  any  of  them,  or  any  person 
claiming  nuder  either  of  the  si\id  parties  respec- 
tively, concerning  the  title,  claim,  or  interest, 
set  forth  in  the  statement ") ;  Mia.  Annot. 
Oo<le  1892,  §  1775  (admis.sible  "in  any  suit  be- 
tween the  parties  described  in  the  written  state- 
ment for  procuring  such  testimony  or  their 
privies  In  interest");  .l/o.  Rev.  .St.  1899,'§  4540  (ad- 
missible "  in  any  cause  or  judicial  proceeding  to 
which  they  relate,  in  faror  of  any  parties  thereto. 
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or  any  or  either  of  them,  or  his  or  their  exnii 
tort  or  adniinistriitors,  heirs  or  assigns,  or  thiir 
legal  repceaentativea  ") ;  f  4557  (when  taken  ih 
eatablish  land-corners,  admissible  "in  all  ca^. , 
to  which  tiiev  mav  relate");  Mnnl.  C  C.  r. 
1895.  f  3425  '(like'Cal.  C.  C.  P.  g  2088) ;  X,hr. 
Comp.  .St.  1899,  §  6000  (ailmissible  on  a  trj.il 
"  lietween  the  |>artles  named  in  the  petition,  i>r 
their  privies  or  successors  in  interest");  Sir, 
Gen.  St.  1883,  jj  3444  (like  Cnl  C.  C.  P.  g  20hhi  ; 
A'.  H.  Pub.  St.  1891,  c.  228,  §  9  (may  !«  nse.l  in 
any  cause  where  the  matters  conceVneil  arc  v\ 
question);  .V.  ..)/.  Comp.  h.  18U7.  J  3064  (wA 
missible  "in  any  cause  or  judicial  proceedini; 
to  which  they  relate,  in  favor  of  any  parti.., 
thereto,  or  any  or  either  of  them,  or  their  c.\- 
e<'Utora  or  administrators,  heirs  or  assigns,  .ir 
their  legal  representatives");  N.  l>.  Kev.  c 
1895,  I  5711  (like  Cal.  C.  C.  P.  §  208ei);  <il, 
Kev.  St.  1898,  g  5878  (admissible  in  a  tr'al 
"between  the  parties  named  in  the  petition  ir 
their  privies  or  sncccssors  in  interest  ') ;  "/  ■', 
Stats.  1893,  §  4284  (admiaaible  "if  a  trial  le 
had  lietween  the  parties  named  in  the  petitiini, 
or  their  privies  or  successors  in  interest  ") ;  "r. 
C.  C.  P.  1892, 1  861  (usable  on  a  trial  "  belwceii 
the  penums  named  in  the  iietition  aa  parties 
actual,  expectant,  or  possible,  or  their  re|,ri'- 
sentatives  or  successors  in  interest";  see  Mill's 
Coiles  for  (lilTerent  provisioi:s  in  an  unenaii.  1 
statute  of  1870);  S.  I)  Stats.  1899.  §  65.52  (bki- 
Okl.  Stats.  §  4284) ;  Trnn.  Code  1896,  §§  5r>ri, 
5672,  5683  (notice  to  the  "  opposita  party  "  i< - 
quired;  admissible,  "in  any  snit  between  t!<i> 
parties  to  tlie  petition "  or  their  "  privies  in 
interest");  Tex.  Kev.  Civ.  Stats.  1895,  §•.'•.'" 
(ns.able  "  in  any  suit  which  mav  be  thereaf;  f 
instituted  by  or  between  any  of  tne  parties  ici 
the  statement,  or  those  claiming  under  them  '} : 
U.  .S.  Kev.  St.  1878,  §  867  ("Any  court  of  Ine 
U.  S.  may,  in  its  discretion,  adinit  as  evidei  .e 
in  any  cause  liefore  it  any  deposition  taken  m 
perpttiinm  ret  memtrrinm,  which  would  be  ^o 
admissible  in  a  court  of  the  State  wherein  «iirl> 
cause  is  pending,  according  to  the  lawa  thereof") 
Ulah  Kev.  St.  1898,  %  3471  (like  Cal.  C.  C  I'. 
g  2088) ;  ITntA.  C.  t  Stats.  1897,  §  6038  (nsable 
on  a  trial  "  between  the  person  at  whose  reqne-t 
the  deposition  was  taken  and  the  person  nanieil 
in  the  statement,  or  anv  of  them,  ot  their  mu  - 
cessora  in  interest");  Wis.  Stats.  1898.  §  4121 
(usable  in  an  action  "betwein  the  person  :it 
whose  request  it  was  taken  and  the  persons 
name<l  in  the  said  written  statement,  or  anv  c,f 
them,  who  were  notified  as  aforesaid,  or  any 
person  claiming  nnder  either  of  the  saiil  parties 
respectively  conccniing  the  title,  claim,  or  in- 
terest set  forth  in  the  statement");  §  41.U 
(deposition  taken  by  special  form  of  noti<-e  as 
against  all  persons  "may  be  nsed  by  the  person 
at  whose  request  it  was  taken  or  by  any  jicrsMn 
claiming  under  him  against  any  {lersoii  what- 
ever in  any  action  or  proceeding  wherein  slmll 
be  brought  in  question  the  titiu,  claim,  or  in- 
terest set  forth  in  the  statement ") ;  IKyo.  liev. 
St.  1887,  g  3071  (admissible  on  a  trial  "betHeeu 
the  parties  named  in  the  petition,  or  their  privies 
or  successors  in  interest  '^. 
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would  suffice  to  admit  even  where  the  case  is  not  covered  by  the  phraseology 
of  the  statute;  i.  e.  the  8tnt\ite  merely  secures  admissibility  in  certain 
instances,  and  is  not  intended  to  forbid  admission  in  othf*r  instances. 

It  is  to  bo  noted  that  a  deposition  or  former  testimony,  not  offered  as  such, 
is  not  subject  to  tliis  rule  requiring  identity  of  issues.  Where  the  other 
testimony  is  offered,  not  as  evidence  of  the  truth  of  the  facts  asserted  in  it, 
but  merely  ns  an  utterance  having  an  indirect  bearing,  it  is  not  hearsay 
(post,  §  1789)  and  the  ruling  requiring  cross-examination  and  identical  issues 
does  not  apply.  (1)  Thus,  testimony  in  another  cause  may  be  proved  in  a 
trial  toT  perjury  so  far  as  it  indicates  the  materiality  in  that  cause  of  testimony 
now  charged  to  be  perjured.*  (2)  In  an  action  for  malicious  prosecution,  the 
testimony  on  the  original  prosecution  is  not  admissible  from  that  p«jint  of 
view,  because  it  could  not  have  served  as  "  probable  cause  "  before  it  was  de- 
livered ;  yet  it  would  be  admissible  in  the  ordinary  way  as  testimony  at  a 
former  trial,  provided  the  witness  is  deceased  or  otherwise  unavailable,  and 
this  principle,  so  long  as  parties  were  disqualified  in  their  own  behalf,  would 
always  admit  the  defendant's  own  testimony  given  at  the  original  trial." 
(.?)  Where  the  deposition  or  testimony  embodies  an  admission  by  the  oppo- 
nent, it  is  not  subject  to  the  present  rule." 

§  1388.  Partiea  or  Privle*  the  Same.  It  is  commonly  said  that  the 
parties  to  the  litigation  in  which  the  testimony  was  first  given  must  have 
been  the  same  as  in  the  litigation  in  which  it  is  now  offered.  But  this  limita- 
tion suflfers  in  practice  many  modifications ;  and  properly  so,  for  it  is  not  a 
strict  and  necessary  deduction  from  the  principle.  At  first  sight,  indeed, 
it  seems  fair  enough  to  argue  even  that  a  person  against  whom  former  testi- 
mo!iy  is  now  ofTered  should  have  to  be  satisfied  with  such  cross-examination 
as  any  other  person  whatever,  in  anoilcr  suit,  may  have  chosen  to  employ. 
It  is  entirely  settled  that  in  some  such  cases  he  must  be  satisfied,  namely,  in 
cases  where  the  other  person  was  a  privy  in  interest  with  the  present  party. 
The  reason  for  such  cases  is  that  there  the  interest  to  sift  the  testimony 
thoroughly  was  the  same  for  the  other  person  as  for  the  present  person.  The 
principle,  then,  is  that  where  the  interest  of  the  person  was  calculated  to  in- 
duce equally  as  thorough  a  testing  by  cross-examination,  then  the  present 
opponent  has  had  adequate  protection  for  the  same  end.  Thus,  the  require- 
ment of  identity  of  parties  is  after  all  only  ar.  incident  or  corollary  of  the  re- 
quirement as  to  identity  of  issue.  It  ought,  then,  to  be  sufficient  to  inquire 
whether  the  former  testimony  was  given  upon  such  an  issue  that  the  party- 
opponent  in  that  ease  had  the  same  interest  and  motive  in  his  cross-examina- 
tion that  the  present  opponent  has  ;  and  the  determination  of  this  ought  to  be 
left  entirely  to  the  trial  judge. 

Nevertheless  the  Courts  have  not,  in  name  at  least,  often  gone  so  far  as  to 
accept  80  broad  a  principle. 

•1893,  People  V.  Lem  Ton,  97  Cal.  224,  22«,         •  The  canes  involve  other  distinctions,  and 
32  Pae.  1 1  (because  "  all  that  was  sought  to  he     are  collected  post,  §  1417. 
proven  here  was  the  mere  fact  that  certain  testi-         »  Cases  cited  ante,  §  1075 ;  185 J,  Williams  v. 
mony  had  been  given  ").  Cheney,  3  Gray  215,  217,  220. 
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(1)  It  is  well  settled  that  the  former  testimony  is  receivable  if  the  iliffer- 
ence  of  parties  consists  merely  in  a  difference  of  nominal  parties  only,  or  in 
an  addition  or  subtraction  on  either  side  of  parties  not  now  concerned  with 
the  testimony.' 

(2)  It  is  well  settled  that  the  former  testimony  is  receivable  if  the  then 
party-opponent,  tliough  a  different  person,  had  the  same  proji-rti/-int)rest  thnt 
the  present  opponent  has.  The  application  of  this  doctrine  is  usually  tliouj;ht 
to  involve  a  resort  to  the  teclinicahties  of  the  substantive  law  determininj,' 
privity  in  interest  It  is,  of  course,  often  necessary  to  consider  to  some  ex- 
tent the  rules  of  substantive  law  that  may  be  pertinent  to  siiow  the  interest 
of  the  prior  party ;  for  example,  where  the  prior  opponent  was  tiie  present 
opponent's  intestate  or  grantor,  one  cannot  determine  that  the  interests  are 
sufficiently  the  same  without  considering  the  law  of  property.  But  it  doi  s 
not  follow  that  the  rules  of  property  should  be  resorted  to  as  affording 
mechanically  a  aolution  of  the  question  in  evidence.  That  question  is  merely 
whether  a  thorough  and  adequate  cross-examination  has  been  had.  It  is 
conceivable  that,  by  an  excessively  strict  application  of  the  rule,  only  a  pridr 
cross-examination  by  the  very  same  party,  with  the  same  counsel,  might  have 
been  deemed  sufficient  (ante,  §  1371).  So  pedantic  a  strictness  could  not  1  e 
maintained ;  but  such  relaxation  as  is  conceded  must  be  made  with  a  sole 
view  to  the  substantial  fulfilment  of  the  principle  involved,  and  not  with  a 
view  to  any  extrinsic  and  unrelated  rules.  Whether  the  test  of  the  evidence- 
principle  would  or  would  not  in  a  given  instance  lead  to  the  same  result  as 
the  property-rule  is  immaterial  There  is  no  necessary  dependence  of  tlie 
former  upon  the  latter.  The  latter  should  be  kept  in  its  place,  and  should  be 
the  servant,  not  the  master,  of  the  principle  of  evidence.  In  spite  of  all  this, 
there  is  an  unfortunate  judicial  inclination  to  reverse  the  true  relations  of 
the  rules,  and  to  ignore  the  living  principle  of  evidence  while  resorting  to  the 
doctrines  of  substantive  law  to  obtain  a  merely  mechanical  rule  for  solution. 
Two  aspects  of  this  tendency  may  be  noticed : 

(a)  It  is  sometimes  said,  for  example,  that  "  the  same  rule  applies  as  in 
cases  of  res  judicata  and  estoppel"  ;*  it  is  asked  whether  the  present  oppo- 


*  For  example :  1834,  Wright  ».  Tatham, 
1  A.  &  E.  3  (T.  claimed  against  W.  as  heir  of 
J.  M.,  while  W.  claimed  under  a  will  of  J.  H. 
T.  first  fil«<l  a  bill  in  Chancery  against  W.  and 
three  others,  and  evidence  was  taken  on  an 
issue  framed  at  law  in  which  W.  was  plaintiff. 
Then  T.  brought  an  ejectment  action  against 
W.,  in  which  John  Doe  was  the  nominal  plain- 
tiff. It  was  held,  when  the  testimony  of  a 
deceased  witness  B.  at  the  former  trial  was 
offered  in  the  second  action,  that  (1)  the  nom- 
inal difference  in  the  parties  on  T.'s  side,  and 
(2)  the  addition  of  three  new  parties  on  W.'s 
side,  could  not  prevent  the  use  of  the  testimony 
as  between  T.  and  W. ;  Tiudal,  C.  J. :  "  Mr. 
T.,  the  lessor  of  the  plainti'*'  in  this  action,  had 
precisely  the  same  power  of  objecting  to  the 
competency  of  B.,  the  same  right  of  cross-ex- 


amination, and  of  calling  witnesses  to  disrivdit 
or  contradict  his  testimony,  on  the  former  tiiil, 
as  lie  would  have  h»d  if  Mr.  W.  had  been  the 
sole  plaintiff  in  that  suit  or  as  he  would  hiive 
had  now  if  B.  had  been  alive  and  subpceuniMi  ns 
a  witness  "). 

»  1866,  Morgan  v.  Nicholl,  L.  R.  2  r.  p, 
117  (the  plaintiff's  son,  supposing  the  phiiiititf 
dead  and  claiming  as  heir,  had  brought  an  iiction 
of  ejectment  for  the  same  property  against  the 
defendant's  father,  now  dead  ;  tecaniony  at 
the  former  trial  was  rejected ;  Erie,  C.  J.  : 
"The  present  plaintiff  is  for  this  purjiose  as 
distinct  a  person  from  his  son  as  a  ptrtnt 
stranger ;  he  does  not  in  any  way  claim  through 
him,  and  he  cannot  be  injured  hj  anything  his 
■on  may  hare  done  at  a  former  tnal "). 
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nent  is  "  bound  "  by  the  former  proceeding ; «  and  the  niceties  of  property-law 
are  frequently  investigated  in  order  to  ascerUin  whether  the  prior  opponent 
held  by  a  title  precisely  conicident  with  the  present  opponent's.  Now,  this 
resort  to  extraneous  rules  is,  for  the  reasons  above  suggested,  fallacious  iu 
theory  and  misleading  in  practice.  In  Morgan  v  Nidioli,*  for  example  it  is 
perfectly  apparent  that  the  son  in  the  prior  suit  was  a  person  having'  pre- 
cisely the  same  interest  to  litigate  as  the  present  father,  and  therefore  that 
the  son's  c.oss-exaniination  would  have  been  an  adequate  one;  although  the 
judgment  against  the  son  could  not,  by  the  rules  of  m  judicata,  bind  the 
father.  Again,  in  litigation  by  a  tenant  for  life,  involving  only  the  validity 
of  a  will  or  of  a  prior  grant,  it  is  clear  that  nothing  will  turn  on  the  precise 
quantity  of  his  esUte,  and  that  his  cros.s-examination  to  the  points  in  dispute 
will  be  adequate  to  justify  the  use  of  the  testimony  against  the  remainder- 
man in  his  subsequent  litigation  involving  the  same  issue ;  yet  the  judgment 
ngainst  one  would  not  bind  the  other,  because  the  one  does  not  claim  under 
the  other.  Again,  tliere  is  no  privity  between  the  parties  to  a  criminal  pro.se- 
oution  and  a  civil  action  for  the  same  injury ;  yet  testimony  given  at  the 
former  ought  to  be  admitted  in  the  latt<r.  It  is  thus  apparent  that  the 
proper  application  of  the  principle  of  evidence  cannot  be  mechanically 
re.stricted  by  the  rules  of  judgments  and  land-titles. 

(ft)  Again,  proceeding  upon  the  same  fallacious  notion,  it  is  sometimes  said 
that  there  must  be  "  reciprocity  "  or  "  mntuality;'  I  c.  that  former  testimony, 
already  cross-examined  by  B.  cannot  now  be  offered  by  A  against  B  unless 
B  could  now  have  offered  it  against  A.*  But  for  this  there  is  not  a  shadow 
of  justification.  The  sole  question  is  whether  B  has  had  an  adequate  oppor- 
tunity by  cross-examination  to  sift  this  testimony ;  this,  by  hypothesis,  he 
has  had ;  and  so  tlie  rule  is  satisfied.  It  is  quite  immaterial  whether  A 
would  have  been  able  to  object  (for  example,  because  he  came  afterwards 
into  the  suit)  to  its  use  against  him  ;  the  testimony  is  not  offered  against  A, 
but  Dy  A ;  and  the  whole  object  of  the  present  rule  is  to  protect  the  oppo- 
nent against  whom  the  testimony  is  offered,  i.  e.  B,  and  B  has  already  been 
thus  protected.    To  exclude  the  testimony  against  B,  who  has  been  protected. 


•  1747,  Eade  v.  Lingood,  1  Atk.  203  (hill 
liy  crcilitors  against  T.  L.  and  his  daughter 
M.  L.,  cbargiiig  fraud  in  pretending  that  au 
estate  in  his  daughter  M.  L.  s  name  was  Iwught 
with  her  money,  not  his ;  the  examination  of 
the  ilaughter  M.  L.  as  a  witness  in  bankruptcy 
prcKteedings  against  T.  L.  shortly  hefore  was 
rejected,  because  "  M.  L.  is  not  at  all  bound 
by  the  proceedings  in  a  commission  of  bank- 
ruptcy against  T.  L."). 

•  Note  4,  aiijn-a. 

•  1838,  Atkins  v.  Humphreys,  I  Moo.  & 
Roll.  523  (whether  a  conveyance  to  A.  S.  or 
partner  was  bonajidt  as  against  the  defemlante 
interesteil  in  the  grantor's  estate ;  iu  a  suit  by 
A.  S.  against  these  defendants  to  set  aside  tlie 
conveyance,  depositions  taken  by  A.  8.  had 
been  used  by  these  defendants ;  held,  that  the 
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now  plaintiffs,  assignees  of  A.  8.'8  firm,  could 
not  use  them,  because  "there  is  no  recipro. 
city") ;  1836,  Humphreys  v.  Pensam,  1  Myl.  k 
C  680,  686  (same  litigation  j  same  ruling  by 
L.  C.  Cotteuham,  but  here  the  plaintiffs  are 
said  to  be  the  a«iignees  of  only  one  A.  C,  one 
of  the  partners  of  A.  8.);  1835,  Norris  ». 
Monen,  3  Watts  470  < Huston,  J.:  "Certain 
other  heirs  of  J.  N.  had  brought  a  former 
ejectment  again.st  the  present  defendant  to  re- 
cover their  resjiecti/e  shares.  .  .  .  The  present 
defendant  could  not  use  depositions  taken  in 
that  cause  against  the  present  plaintiffs,  for 
they  hail  no  op|)ortunity  to  erosn-examiue,  and 
it  must  be  reciprocal ")  ;  1821,  Boudereau  ». 
Montgomery,  4  Wash.  C.  C.  186.  This  doctrine 
goes  beck  a  long  distance :  1669,  Rushworth  v. 
Pembroke,  Hardx.  472. 
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because  A,  who  does  not  need  or  want  protection,  has  not  been  protected,  is 
as  absurd  as  it  would  be  to  forbid  A  to  use  against  B  a  witness  disciualih'ed 
for  B  by  inUire^t,  on  the  ground  that  A  could  imve  objected  to  B's  produc- 
tion of  the  witness  on  Bs  liehalf,  —  which  no  one  ever  thought  of  maintain- 
ing. The  fallacious  doctrines  of  the  foregoing  limitations  have  been  properly 
criticised  in  tlie  following  passage : 

1827,  Mr.  Jeremn  Denlham,  Rationale  of  Judicial  Efidence,  b.  VI,  e.  Xri  (Bowring-ied 
vol.  VII,  p.  171) :  '•  Another  euriou*  rule  is,  that,  m  a  JudKOient  is  not  evidence  againtt  ■ 
Htranger,  the  contrary  Ju.lgment  ihnll  not  be  evideace  fur  him.  If  tbe  rule  itself  is  a 
curious  one.  the  reason  given  for  it  is  still  more  so :  '  Nobody  can  take  beneBt  bv  a  ver- 
diet,  who  had  not  been  prejudiced  by  it,  had  it  gone  contrary':  a  maxim  w I  hone 
would  suppose  to  Imve  found  iU  way  from  the  gaming-uble  to  tiie  bench.  If  a  party  be 
beneated  by  one  throw  of  the  dice,  he  will,  if  tbe  rulei  of  fair  play  areobwirved.  be  preju- 
diced  by  anotiier;  but  that  tbe  consequence  should  hold  when  applied  to  Justice  U  not 
equally  clear."  '  ' 

The  rulings  in  the  difTerent  jurisdictions  exhibit  varying  degrees  of  liber- 
ality  i  and  naturally  the  result  depends  much  on  the  facts  of  the  particular 
case.* 


•  lu  the  folloH-ing  list,  rulinfp  of  no  service 
SH  prsceilHiita  Imve  not  been  lUted  in  debiil ; 
sututea  ilealiiiK  H.l.litionally  with  the  aiibjeut 
have  l)eeii jilueed  in  tlie  uutes  to  the  iirecetliiig 
bectiuu:  Emjlaiul:  1««4,    Terwit   i>.    Gieal.nm, 
Freem.  Ch.  184,  1  Eii.  Css.  Abr.  227,  C«».  Ch. 
73  (<le|iositian3  in  foniier  cause  on  same  siiliject. 
adinitteil,  thuuglithe  pirties  did  not  claim  uudcr 
the  foriHT  imrtics.   but  "tlie  terteimiits  were 
then  |«iitie»');  1069.  Rushworth  e.  Pembroke. 
Hurdr.  472  (tei.  ••r  mid  lord  of  manor,  in  re- 
spective suits ;  c»^...  led)  ;  ltf8«,  Coke  ».  Foun- 
tain. 1  Vern.  413  (dejiositions  iu  action  against 
father,  not  read  against  8<m    not  claiming  as 
heir)  ;  I8»S,  Bath  r.  Ilatueraea,  5  Mod.  9  (depo- 
sitiona  in  lornier  suit  against  plaintitf  by  other 
parties,  admitted  "  became  tbe  defendant  shel- 
tcra   himself  under  tbe  other's  title");    1702, 
Lohl   Pu'terborough   v.   Duchess  ot   Norfolk,  1 
Vern.  264.  3  Brown  P.  C.  539,  645,  leinhle  (deiio- 
aitiona   against  a  tenant    for  life,    not  usable 
against  a  ivversioner  or  remaioder-nian) ;  1703, 
Ncvil  V.  Johnson,  2  Vern.  447  (depositions  on 
bill  of  testator's  creditors  to  set  aside  fraudulent 
conveyance,  read  upon  legatees'   till  for  same 
cause  againat  same  grantees);   1747,    Bade  e. 
Lingooir  1  Atk.  203  (see  note  .■),  tupra) ;  1810, 
Banbury  Peerage  Case,  in  A|ip.  to  LeMarchant's 
Oanlner  Peerage  Case,  410  (issue  of  legitimacy  ; 
testimony  under  bill  to  jieriietuate,  filed  in  1640, 
excluded  ;  inadmissible  "m  any  cause  in  which 
the  parties  were  not  the  same  parties  as  tbe 
parties  in   the  cause  in  Chancery,  or  did  not 
claim  nnder  some  or  one  of  them  ") ;  1826,  Pratt 
V.   Barker,   1  .Sim.   1,  5  (depositions   not  read 
against  (larties  afterwards  joined) ;    1826,  Doe 
V.  Passinghain,  2  C.  *  P.  440,  445  (tenant  for 
life  and  remaiuder-man  as  privies ;  not  decided 
as  to  this  point) ;  1826,  Goodenough  v.  Alway, 
2  Sim.  Il  .St.  481  ;  1827,  Williams  r.  Broadhead, 
1  Sim.  151 ;  1834,  Wright  o.  Tatham,  1  A.  A 
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E.  3  (see  note  1,  tnpra)  ;  1834,  Doe  v.  Derbv 
ill.   783.   786;   1836,  Atkins  ».  Humphreys.] 
Moo.  4  Hob.  523  (see  note  6,  tupra) ;  183H 
Humpliieya  v.  Peiisam,  1  Myl.  Il  C.  680,  JS>i 
(see  note  5,  mpra\ ;  1852,  Hulin  v.   Powell,  :i 
C.   A   K.    323   (admitting  testimony  fornii-rly 
given  for  the  derenilant  R.   in  a  suit  for  thi' 
sanie   land   by  the  same   plaintiff  against   K., 
whose  ex|ieuses  were  |iaid  by  the  present  defenil. 
ant,    also    a    claimant;    Williams,    J.,    ""rh^ 
admissibility  of  defiositions  in  cases  of  this  kinl 
does  not  ili'|ioiid  on    mere  technical  grounds  • 
and  one  i|iiFsticin  is.  Had  the  lessor  of  tTie  plain- 
tiff an  opportunity  of  cross-examining  the  wit- 
ness ?     Ho  ccrtoinly  hud,    and   1   see  no  fair 
reason  for  sun|iosiiig  tluit  the  cross-examinatiou 
would  have  been  to  a  different  effect,  wheth.r 
the  lessor  of  the  plaintiff  knew  or  did  not  kuow 
whether  Mr.  P.  was  the  real  defendant") ;  18ti(i, 
Moi^n  V.  Nicholl,  L.  R.  2  C.  P.  117  (see  note  ' 
tupra);  1881,  Uanover  o,  Homfray,  L.  R.  19 
Ch.   U.  229  ;  1894,  Printing  Tel.  4  (;.  Co    r 
Drucker,  2  Q.  B.  801  (action  for  capitd-instal- 
ments  ;  plea,  false  represenUtions  inducing  to 
become  a  shareholder;  testimony  in  a  similar 
action   by  the  same   plaintiff  against  another 
person   pleading  the  same  defence,  excludi.l); 
Canadi:  1877,  Domville  e.  Ferguson,  17  N.  I!i. 
40,  KtiMe  (successive  actions  against  agent  mil 
priiici|ial  for  wrongful  detention  of  goods  ;  tiie 
priiiciliars  testimony  in  the  first  suit,  held  ad- 
missible in  the  second) ;  1900,  Carte  v.  Dennis, 
6  N.  W.  Terr.  32,  40  (an  examination  of  a  .ie- 
fendant,  on  discotery,  is  admissible  against  a 
co-defendant  if  the  latter  has  had  an  opportunity 
of  cross-examination  ;  here  a  rule  of  Court  up. 
plied  in  part) ;  1894,  Walkerton  v.  Erdman,  :'0 
Ont.  App.  444,  23  Can.  Sup.  862  (action  fur 
injuries   in   a  ditch,    the   defendants    b.-iiig    i 
municipal  corporation   and    H.  ;  the  decoaM.l 
person's  deposition  was  token,  after  notice  to 


Untiniony  on  «   |irii>r  criiiii  >itl 
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8  13M.   D.po.itlon  OMd  by  BitlMr  r^ty ;  Opp<».af.  Um  of  .  D.po.ltto„ 
ul-n  b.t  not  ,..d.    It  ha.  «.meti»es  bean  Zght  -  ;:rhap;  VSZ 

th«  former  defendant  only,  and  the  action  wu 
alMfaHl  by  dnith,  and  renewrd  by  l,b  r«nr«e„t. 
»ti»e  undnr  ih..  ,t»tiite  ;  |,«M,  i,y  thn«  jiidur,  to 
two,  tlwt  tli«  drponitioo  »i»>  •dniiMiblo  njuiu.t 
the  former  def.iid.int,  becimiB  the  trtliiiioiiv 
reUted  to  »n  iMue  of  cimni  the  mme  in  .ut 
.t.nee,  «nd  b«;»u«  the  judgment  might  Iw 
rendered  tgilutt  the  former  dtfiudiii.t  only  ■ 
gW    opiiiion    br    King,   J.):    l/niUd   Stati,' 

ina', I..'  ,""'"'""  "•  "»"''•  >2  AU.  3«», 
408;  J86I,  Long  v.  Ouvis,  18  id.  801,  802 
(fornier  iwrty  deeeuwtl,  i-piewnted  lieie  liy  ad- 
imnutrutor ;  ..Imitted)  i  .850,  Clealm.a  v.  Iluie. 
il..  847  faimiltr);  1883,  l.o.Hllett  v.  Kdlv  74 
""•  (in  th-  ' ■■     ■ 


id.  'il»  (in  the  fonner  auil  the  prenent  uiitiea 
were  reversed,  except  that  i.  Dow  dereudiint  K 
traiLfcree  of  the  others,  wui  not  then  a  iwrty  ■ 
B.lriiitted)  J  1886,  Turnley  ».  H«nn.^  8!i  i.  .  139 
143,  2  So.  483;  1806,  Wells  r.   Mge.  Co.,  109 
Id.   430,   SO  8«    130  (defemUnt  «nmini.lra«,r 
•uceeded  by  admlni.trator  d.  b.  ».,  and  a  new 
daiinant  added  aa  difen.lant  after  revivor  of  the 
bill ;  testimony  in  thejireceding  atage  admitted 
againat  them);  1897,  Smith  e.  Keya.r.  116  id 
455.  22So   119  (the  plaintiir  acte.1  in' the  „,.; 
Mut   individually,   in    the  other  aa  executrix  • 
n.lmitted);  1901,  Simmons  v.  Sute,  \t\i  id.  41 
29  80.   929  (testimony  at  ■   trial  of  aniither 
person  for  the  aame  offence,  exclmled) ;  Cnl  ■ 
1S87,  Fiedericks  v.  Judah,  73  Cal.  604,  808    16 
Vu:  305  (former  i«rty  executrix,  present  iwrty 
heir ;  admitted) ;  1889,    Mar«hall   r.   HuiuuhIc. 
M  id.    82,   85,   22  Pao.   61  ;   1889,    Brigg.,  v. 
Irigga,    lb.   253,    23   Pac.    834  (present   i*rty 
cLiiiiiing  uu<ler  deed  of  gift  of  former  party 
a.lmitted);  1897,    Lyoiia  v.    Marcher,    119   u' 
avi  51   Pac.  669  (action  by  L.  against  F.  A. 
Jl.  and  C.  A.  M.  ;  de|)08itiou  in  former  aiiit  by 

h-  "i?^?;'  *^;r *•.*?••  V-  ■^-  *'•■  ^-  L-  M.,  anS 

A.  fc.  M.,  offered  by  L.,  excluded  ;  niling  not 
suiind) ;  1898,  M>:Donald  ».  Cutter,  120  id.  44 
52  Pao.  120;  18»9,  Wolters  v.  Kossi,  126  id! 
644,  69  Pac.  143  (notions  consolidated  by  f'onrt 
order ;  defiositiona  in  each  mutually  admissible)  • 
I>fl.:  1866,  Dawson  v.  Smith,  3  Houst.  835,' 
■W:  Oa.:  1878,  Haslam  «.  Campbell,  60  Oa. 
B.™,  654;  1881,  Hughe.,  v.  Clarll,  67  id.  19 
M ;  1831  Atl-nu  *  W.  P.  R.  Co.  1,.  Venable 
ih.  69/  «99  (former  party,  a  mother  sning  for 
liersoiial  usuries ;  present  party,  her  child  suing 
fnr  her  death  from  those  injuries ;  admitted) ; 
//'..•  1857,  Wade  e.  King,  19  111.  301,  308 
(siaxcs^ors  in  interest ;  admitted) ;  1864,  Good- 
ri'  li  ».  Hanson,  33  id.  498,  608  (fonmr  i>arty 
iin  agiMit  pleading  property  in  principal,  in 
r.plovin  i  present  (Mity,  the  princiivil  suing  in 
IT^TV  ":•'"'"•"') ;  1871,  Hntchings  e.  Corgan, 
67  id.  71  (IntCHtnte  anil  administrator  are  privies)  • 
hid. :  1876,  Indianapolis  &  S.  L.  R.  Co.  v. 
.Stout,  53  Iiid.  158  (deceased  ami  representative 
are  pnvies) ;  la. :  1869,  Shaiil  v.  Brown,  28  la. 
;I7,  .TO ;  1884.  Atkins  v.  Amlerson,  63  id.  739, 
/4.3,  19  N.  W.  323  (former  party  the  assignor 
of  present  party  ;  admitteti)  ;  1897,  Krueger  p. 
^vUvstcr,  100  id.  647,  69  N.  W.  1069  (auault 
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and  batter)- ;  testimony 
charge,  of  assault  with  fnteiit  to  loiiiniit 
injurv,  for  the  same  act,  admitte.1  ;  "the  ' 
uiUaibl  ily  of  such  evidence  seems  to  turn  •... 
tlie  right  to  cro«..examiue,  rathe  than  on  . 
imclse  Identity  of  the  parties  •)  ;  ,81,7,  Brown 
».  Zachary,  102  id.  433,  71  N.  W.  413  (dei>o. 
sltic.ii  taken  Ufoic  opponi.nt's  Joinder  as  i«rtv 
excluded);  1897,  Stete  ..   Smith,  il..   866   % 

T.  ,  th.  test'niony  of  a  >(.cea.ed  *iti„.„  there 
olfere,  by  t..e  State,  now  receive.l  f,„„,  this 
delendunt  to  prove  the  cirtun.staii.v.  of  the 
Ksme  killing)  ;  Ay.  ,•  1830,  Alderrv  e.  ton,,,  3 
J.  J.  Mur»h.  183  ,  1871,  Kerr  v.  tiiUuii.  8  Bush 
129  (.■..»■  ijiity  joined  by  amendin,  i.t  ;  depo. 
Mlioii  not  a.lmitl.-d  as  to  him)  ;  1«»5,  Olivers. 
R.  to.,  -  K;,  -,  82  8.  W.  769  (.  xclu.ling, 
in  an  a.tiou  i,y  ,  wife,  joiuiug  huslNind,  for 
pe.*)nal  ii.niries,  a  deposition  taken  in  a  fuinier 

action  by  tlie  husis 'or  loss  of  serviie  by  the 

jame  in.niri.. ;  Wj,,  j.  .  ..  „  |,||,  ,.,„,„^  f„ 
the  rule  meiitione.1  diss  not  exist  to  the  same 
extent  as  if  there  ha.i  been  dillerei.t  <Hiurience. 
or  tninsactloiis,  we  tan  v.ry  well  we  how  dis. 
J-gard  of  It  by  the  Court  n.i^ht  have  taken 
defendant  by  surprise,  ami  depii.cl  it  of  the 
•.vantage  ol  .leveU.ping,  on  cio»s.ex.,miiiation. 
ailniiKsions  and  .oiifcasions  of  the  »ili.  it  «ni 
not  permitted  to  show  in  the  other  buif); 
Ad  ;  1826,  Hennen  ».  Monro,  4  Mart.  n.s.  449 
451  (action  by  a  shipper  against  .1  ve.ssel  owner 
for  ^euenil-aveiage  contribution  ;  in  a  prior  uc- 
u.n  for  loss  of  the  goo.1,  in  qii.Mioi,  Ihaigii.g 
the  defendant  as  carrier,  defen.h.nt  lio.l  .,i.c.e.'ded  • 
testimony  of  deceased  and  aU^nt  witnesses  at 

loni    '"*.""    5?*    ""''■'"•    »"•'    n<i"iitted)  i 

1901,  State  «..  N.  O.  Waterworks  Co.,  107 
IJi.  1,  31  So.  395  (ix-cssivfl  water-rates ;  t.bti- 
niouy  at  a  fornur  suit,  brought  by  priv.ite  is r- 
»on»  on  the  same  contract  proceeded  iiikjii  by 
the  State  in  the  case  at  Iwr,  and  involving  the 
same  issues,  admitted) ;  Md. :  1843,  Jlitchell 
V.  Miti-hell,  1  Gill  66,  83  (proponent  d.i-.'....d 
and  administrator  not  then  made  a  :,artv  ■  a 
.leiH.sition  taken  then  on  behalf  of  that  'side, 
tliongh  -v'th  notice,  insufficient  un.ler  .St.  1828, 
c.    185,    wie   deiHHiition    not    being    taken    by 

either  party"):  Man.:  1843,  Warren  v. 
?;'-„  b  ,®  *''■'''•  **1  (Kcifral  principle  stated) ; 
18,3,  Yalei).  Comstock,  112  ilass.  268  (trans' 
feree  an.l  transferor  of  land  are  i.rivii-s) ;  Mich  : 

1902,  Wateihouse  r.  Wateihouse,  130  Mich.  89, 
89  N.  W.  586  (testimony  in  a  forme-  trial,  one 
of  the  then  ]>arties  in  interest  Wii.g  now  only 
a  next  friend  ;  excluded) ;  Minn.i  1890,  Lougee 
V.  Bray,  42  Minn.  323,  44  N.  W.  194  (H.  and 
B.  coming  ii.  by  separate  pleas  as  intervenors, 
but  tendering  the  same  issue,  a  deposition  Uken 
by  H.  Wi.s  admitted  for  B.)  ;  .I/m. :  1877 
Strickland  v.  Hudson,  65  Miss.  235,  241  ;  Mo. ': 
1870,  Parsons  v.  Paisons,  45  Mo.  265  (disioiil 
tinned  suit  by  son  against  father,  leviveil  1.  .ninst 
latter's  willow ;  admitted);  1872.  I'oughrin  v. 
Hanessler,  60  id.  126 ;  1879,  Adams  t>.  Ruigncr, 
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iiiflueiiiu  uf  tho  itrccuiliiig  fttlluoivi  —  that  where  tho  l«rty  tnkiiiK  a  ile|N)« 
tioit  \\a»  imt  ulitiHtiii  to  |>ut  it  in  nR  evitieiice,  the  opiHuiuiit,  iigaiiiHt  whuiii 
was  tiikt-'ii,  i.i  nut  nt  liberty  to  do  mo.  Ho  far  eut  tite  (irfHunt  {iriiicijilu  in  cm 
ceriiL'd  llure  it  no  iiu)>|iurt  fur  titia  proliibitiun.  Tliu  chief  ruliiuK-u  of  tl 
few  CuiirtK  tliut  oiifurit'  it  seuuia  to  be  eii  opinion  wuij^hteU  with  thu  grut 
namu  of  I  iiii-f  Jiititicu  Siiuw  : 

1N37,  Shnw,  V.  .1  ,  ill  Ihnii  v.  l/nilerwaotl,  10  IMok.  00,  104  :  "  Where  oii«  pnrty  ttlci 
dcpotillun,  It  i»  »t  \m  o|>tiiiii  t<>  vi*»  it  or  not,  m  >■•  tliiiili*  fit ;  antj  it  liu  lie«a  lielil  tlia 
wbcra  ■  tle(ioiitiuii  Ulieii  i>y  oim>  |>arly  ii  letiiriiad  aiKl  fllatl,  atiil  llie  |Htity  taking  it  il<> 
not  tliirk  pru|ier  tu  ate  it,  it  oniinot  be  n-ad  by  tlie  otiivr  party  without  coniteiit.  ()i 
reawin  (or  tliia,  anioii|{  utiivri,  it  olivioui:  tha  |iartie«  Kre  uiidvr  very  diffi-rent  riileii  i 
the  inixle  of  puttiiiK  thi'ir  quritiunt  tu  a  Ueponeiit.  Tha  taker  i«  rastraiuud  from  oniiii 
leadiii^  (|ueiitii>nii;  tlie  advfrse  party  may  put  a  leadini;  quciitioii.  A  purty  may  try  tl 
cx|ierim«iit  of  titkiiig  tlie  depoititioii  of  a  perxon  known  tu  l>u  a  willing  witiiuM  fur  tl 
otIiKr  tii'x,  or,  boiiuving  that  hu  i^t  favoralile  to  hi*  own  «ide,  fiiiilii  the  contrary  in  the  |ii 
gruN»  u(  till'  esiiminatio'i ;  the  iidvi-rae  |)urly,  flmliug  him  a  willing  witneM  on  iii»  i>i<l< 
puts  leading  i|uestion!<  b.i'l  k 'bt  out  amiwerii  which  he  could  not  do  if  lie  were  hi.i  uv, 
witnenii;  now  if  thin  di'tixHiiiiin,  in«t«a<l  of  being  urvd  at  the  option  of  a  t«ker,  nmy  I 
uied  liy  tlie  adverM  party  u  itiiuut  and  against  hiii  [the  takcr'n]  couaant,  it  would  bu  wliull 
reveriiiig  the  rules  of  ezainiiiation  itnd  going  counter  to  the  reanonii  on  which  those  ruli 
were  established.  .  .  .  The  stMug,  aud  in  our  judgmeut  (be  decisive  objection,  is,  tl 


49  id.  363  (Hiirccswr  in  titlr  :  mltiiittiil) ;  1A79, 
Rn-cilc'h  p.  Kriirt,  70  id.  824  (iiilniiuiHtMtor 
reviviuK  iuti'statf'K  suit ;  ailiiiitti-<l) ;  Xebr.  : 
ISrO,  Huliui'M  i>.  Bwyiliitofi,  I  .\i')>r.  :)46,  351 
(tlejHMiTioiis  tiikeii  Iwture  aiiifntliiit'iit  by  Sliding 
former  iMirtiierii  ha  ]ttuiutitrH,  H<ltitittf'l) ;  iV.  ff. : 
18S8,  Orr  v.  H-idlev,  36  N.  H.  680;  .V.  K.  ; 
180<l,  .lackson  *.   Bailey,  2  Joliii.  20  (K«neral 

iirinei|ilt-) ;  1818,  Juckaun  v.  Liwmhi,  IS  id. 
\U  ;  1829,  .lu.'kwin  v.  Crissey,  3  VVVnd.  2S2 
(tniiiMferra  of  Isihl,  helil  not  piivii's) ;  1880, 
Wuo<l  V.  Swirt,  81  \.  Y.  31  (tt-.itiiiH>iiy  Ukra 
befom  n'ffiee  befme  i'oiii|iiilviiv  j^iiiiing  of  new 
purty  opiHiiietit,  not  ailinittai  iii^aiiist  him,  evru 
though  lllwi  ty  to  re-ciou-exiimiin'  had  b«i>n  al- 
lowed j  clearly  ernini'cnn) :  .V.  i'.:  1884,  Brysn 
V.  Malloy,  90'  \.  C.  Mi,  510  ;  1H91,  .Stewsrt  t). 
Kossiter,  108  id.  688,  691,  13  -S.  E.  234 ; 
0*.;  1884,  Brysn  v.  OCoiiiior,  41  Oh.  8t. 
808,  372  (ilr|iositioDs  not  adiiiiasihle  sgninst 
pHrti,)H  bi'inij(lit  in  after  the  taking)  ;  1891, 
SkClaakey  r.  Barr,  47  Fed.  155,  1*6  (dei»- 
sition  of  life. tenant,  taken  to  show  ownership 
<if  U!f,  admitted  uniler  Ohio  ntatiite  in  (Mrtition- 
suil  til  show  iilentity  of  co-tenant«  out  of  posses- 
sion) ;  I'll.  I82i,  Watson  i'.  Uildav,  11  S.  ft 
K.  342  :  1S27,  Walker  v.  Walkir,  1«  id.  379, 
881  ('h'jKixitiuris  in  suit  against  one  only  of 
prrwiit  i|i'l'en<lants  holding  liy  se|iftrato  title, 
uot  ttduiltti- 1  a^Miint  the  other)  ;  1828.  M'Cully 
V.  Barr,  17  id.  415,  451  ;  1839,  Coofwr  v.  Smith, 
8  Watts  536,  53!'  (ejeftnient  ag^iiiist  KUii-essor  in 
interest ;  a.liiiissilile) ;  1861,  Wright  v.  Oiuii|iiity, 
41  ?».  Ul  :  I8S2,  (Jslbraithr.  Zimniermsn,  100 
id.  374,  376  (('ininer  fisity  represt^nted  by  heirs  ; 
ailinitteii)  ;  .V.  (.'. ;  1847,  Mathews  ».  Colbam, 
1  Strobh.  269 ;  1903,  State  v.  Milnin,  65  S.  C. 
821,  43  S.  U.  677  (iriul  uf  M.,  folluwiid  by  a 
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secniiil  trial  of  M.  A  .MeC,  for  the  same  oireii' ' 
testimony  of  a  dieeased  witness  at  thi-  lirst  tri  i 
held  sdniissible,  as  against  .M.,  though  n»t  . 
against  Mt-c.) ;  S.  I).  :  18'.i6,  Smith  v.  Hauli 
8  8.  D.  363,  66  N.  W.  942 ;  1897,  Salnier  . 
Lathro|s  10  iil.  216,  72  N,  W.  670  (<lH|i<Miti'. 
taken  by  the  plaiutiir;  the  addition  belore  til 
of  two  noiiiiiial  nlaintilTit,  held  not  to  prevru 
its  UM!  against  the  dufemlant) ;  I/,  S. :  1A2I 
Boudervau  i>.  Montgniiiery,  t  Wash.  I'.  C.  18 
(live  heirs  as  isirties  in  one  action,  ami  ul 
aliout  one  hunuivd,  in  the  present  action  ;  i  \ 
eluded)  ;  1832,  Boanlmau  t>.  Keeil,  6  IVt.  MJ" 
340 ;  1861,  i>ltila<lelphia  W.  ft  B.  K.  Cu.  i 
Howard,  13  How.  307,  336  (nim  cu-|ilaiutin  i 
former  suit  now  lacking ;  ailmittnl) ;  K». 
1799,  Rows  V.  Smith,   1  Call  487. 

The  statute  making  sumwrs  inenmprlrnt  t 
testify  against  decennrit  oppmnUf  may  have  Imii 
ing  here  ;  see  Stieyeier  r.  Bennett,  79  Pa.  4iri 
for  the  rllVct  of  such  dis(|Uslificatlou  on  tlii'  ih 
of  the  survivor's  former  testimony,  see  ;<  si 
11409. 

How  far  the  nse  of  tjudi/ment  lietwecn  iiili. 
parties  is  allowable  (particularly,  aconvii-tloh  < 
uprineipal  against  an  luxenary)  is  not  a  qiii'sihi 
of  evidence   (as   noted   ante,  i  1347);  see  tli 

tollowing  cases:  1832,  R.  v.  Turner,  1   M I 

Cr  C.  347  ("many  of  the  judges  api«'an<l  t 
think  "  that  the  conviction  of  a  principal  \>:i 
not  tvceivable);  1899,  Kirby  v.  U.  9..  17 
U.  S.  47,  19  Sup.  574  (a  statute  making  tli 
judgment  of  conviction  of  princijuil  in  eiiilitv/l< 
ment  or  larceny  conclusive  evidence  of  the  In 
of  embezzlement  or  larceny  of  such  goods,  i 
a  prosecution  against  a  knowing  receiver  i 
such  stolen  or  embezzled  goods,  held  uucui 
stitntioual). 
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The  answer,  to  llu,  nrKun...nt  are  not  .lifficuU  to  .li.cov.r'  (1)  The  viL.1 

objec  .on  «t,.t«d  n.  ll.e  o,.i„io„.  even  if  it  werl  cm-ctly  h  ate.l  Tonli  „,  1 
e-iually  to  one  c„lh„«  a  l.ont.Ie  witn..,  to  ti.e  -tand ; ^a  no  .^r  nlS 
tlmt  .n  such  a  case  the  calling  ,.„rty,  on  discovering  the  witne  V  h  tZv^ 
conld  withdraw  h.n.  and  compel  the  op,H>nent  to  cull  hin. ;  Jt Lu    .      fe' 

S" n  "'•'  '"  •"'''IT'"**  '^""""""y-  ^»'''=h  he  would  not  h„f   if  ho 

called  the  same  w.tne„  to  the  stand.  (:,)  Finally,  the  whole  notion  of  c  „,«! 
exan»nat.on  refers  to  ones  ri,d.t  to  pro!.,  the  statement,  of  „        ,1   „", 
w.  ness  not  one'.,  own  witness  ;  thus,  if  A  has  take,.  X'..  deposition' frS 
X  to  the  s  and.  and  B  has  cross^xnmined.  it  is  not  for  A  to  object  that  ho  la 
nut  had  the  be,K^.t  of  cross-examination  ;  that  benefit  was  ,  ot  intended   o 
Inm  nor  needed  by  h.m ;  it  was  intended  only  to  protect  against  an    ppl 
.K-n  s  wuness.  who  would  1«  otherwise  unexamine.l  by  A  ;  al.d   f  A    a    had 
te  l«ne     o    exatn.ning  a  witness  c.lled  on  his  own  Lhdf,  he  has  had  „ 
hat  he  needs,  and  the  right  to  probe  by  cross-examination  i,  H's.  not  A' 
In  the  following  passages  the  correct  dwtrine  is  vindicated  • 

IftlH,  GMthtraitt,  J.,  in  Simarl  v.  HixxL  10  Ala.  000  flOT .  <•  Th.  „»...:       *i 

never  h..r  the  objection  ol  Tn'tTt '^r'  t  ^n^  S  hi™  "?/r '"  ^\  "'?'"" 
no  Rood  to  result  from  a  practice  which  will  ^1  a  ™rtv  fi.^t't  .      T  "'"'^  " 

w^  of  ,.«  own  procurement.    The  witn.««.,  were  .elected  by  hiS  1 L  l^^.^ZZ 
the  que»fo„,  wh.ch  wer,  answered  by  them.    At  hi.  in.Unce  the  depo,itio,7were  rt 


'■ArnrH:  1889,  Anderson  v.  State,  89  Ala. 
1-,  7  So.  429  (III  eriiiiiiial  oases,  acainst  the 
m<u,e,l ;  h^re  the  deposition  had  been  taken 
lut  ii.)t  iiwl  by  him) ;  1854.  Sexton  e.  Brook. 
15  Ark.  845,  8S1  (opponent's  deposition  not 
Bsil.le  because  "  he  may  he  taken  at  a  disnil. 
v«ntai;e,  heiaiise  he  was  restrained  from  nuttinif 
lea.liM«  i|ii.-Hti„iis  on  his  examination  in  chief 
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?Sl'  \;  """ll?  ""'  "npeach  or  discredit  them  "): 
1854,  Norvell  v.  Oury,  13  Tex.  31  (excluded, 
where  no  cross-interropitories  had  lieeii  filed, 
under  a  statute  allowing  either  party  to  uaa 
all  ileiwsitiona  where  cross-intemijrttories  have 
!•.»,. ■5''  answered");  1856,  Harris  v. 
Leavitt,  18  id.  340.  343  (similar). 
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turned  and  filed  in  the  court,  m  •  part  of  the  case  for  hearing  and  in  order  to  sustain  hi.i 
defence  on  the  issue  Joined.  The  evidence,  if  relevant  and  material,  was  in  the  possession 
of  the  Court  by  his  own  act.  .  .  .  When  ttled,  it  wa.<<  in  the  custody  of  the  Court  as  evidemu 
in  the  case.  We  cannot  see  under  tbe  circumstances  how  a  moral  wrong  or  injustice  in 
fact  was  done  to  the  prisoner." 

1895,  Torrance,  J.,  in  Annonia  v.  Cooper,  06  Conn.  184,  33  Atl.  903  :  "In  most  cases, 
depositions  are  taken  for  the  purpose  of  being  used  by  tlie  party  taking  them.  The  cases 
where  they  are  not  so  used  are  comparatively  few  in  number;  but  in  such  ci^ses,  if  the 
right  to  use  the  depositions  be  denied  to  the  adverse  party,  it  may  work  a  great  hardship 
and  injustice.  It  will  seldom  be  known  in  advance  of  tbe  actual  trial  wlistlier  the  party 
taking  the  depositions  does  or  does  not  intend  to  use  them,  and,  when  it  is  known  that  he 
will  not  use  them,  it  will  usually  be  too  )  te  for  the  adverse  party  to  avail  himself  of  tiie 
testimony  of  the  deponents  in  any  way,  although  he  may  have  relied  on  that  testimony 
in  support  of  his  case.  If  this  right  be  denied  to  the  adverse  party,  it  will  in  very  many 
cases  necessitate  the  taking  of  two  sets  of  depositions  of  the  same  witnesses,  involving  u 
useless  expenditure  of  time  and  money.  We  see  no  good  reason  why  this  should  be  done; 
at  least,  not  in  cases  like  the  present,  whe .«  the  depositions  were  died  with  the  clerk,  in 
whose  custody  they  must,  by  statute,  remain,  unless  suppressed  by  the  Court,  until  final 
Judgment  in  the  cause."' 


•  Such  is  the  result  now  practically  every- 
where ucL'epted  ;  in  some  jurisilictiuns  a  statute 
ezpresnlv  su  pnivides:  £ng.  IS'Jfi,  M'Intyre  r. 
LnyanI,'  Ry.  &  Moo.  '203  (plaintiff  allowed  to 
use  answers  to  interrogHturies  on  a  commission, 
civcn  hy  defendant's  witnesses  but  not  put  in 
by  defcndiint ;  but  the  ruling  «  is  apparently 
with  hesitiition)  ;  1836,  Procter  r.  Lainson,  7 
C.  &  P.  629  (Abinger,  L.  C.  B. :  "Under  a 
judge's  oriler,  tliey  are  exnuiiued  as  niuuh  for 
one  side  as  tin  other")  ;  Ala,  Code  1897, 
Sf  1867,  1871  (Tor  depositions  inprrp.  mem.) ; 
1846,  Stewart  v.  Hood,  10  Ala.  600,  607  (see 
quotation  mjmi) ;  1903,  Curtis  t>.  Parker,  136 
id.  217,  33  .So.  935  ;  Alntka  C.  ('.  P.  1900,  J  656 
(like  Or.  Annot.  C.  1802,  ^  827)  ;  Arix.  P.  C. 
1887,  SS  2076,  2097  (in  criminal  eases,  for  dep- 
ositions Uken  by  accuseil);  Kev.  St.  1887, }  1849 
(in  civil  cases,  when  eross-iuterrogatorieg  have 
been  filed  and  answered)  ;  g  1359  (testimony 
liefore  committing  magistrate) ;  Cat.  P.  C.  1872, 
H  1345,  1363  ;  C.  0.  V.  1872,  {}  2028,  2034, 
2088  ;  Commissioners'  amendment  of  1901  (the 
numlicr  of  J  2034  changed  to  {  2021  ;  the 
f  2023  repealed  in  1901  and  its  substance  en- 
acted in  S  2021 ;  for  the  validity  of  these 
amendments,  see  ante,  |  488) ;  Colo.  C.  C.  P. 
1891,  §  313  (usable  by  either  party  "against 
any  party  giving  or  receiving  the  notice  "  , 
compare  ib.  {  344) ;  {  370  (de|>ositions  tn 
perpetwim,  usable  by  either  party) ;  Jfaw.  Civil 
Laws  1897,  i  1392  (depositions  in  perpetiuim) ; 
Ida.  Kev.  St.  1887,  S|  6066,  6070,  6121,  8169, 
8189  ;  ni. :  1877,  Adams  v.  RusmsII,  85  III.  284, 
287  ("unless  he  obtains  leave  before  the  trial 
and  withdraws  it");  Ind.i  1872,  Woodruff  p. 
Gamer,  39  Ind.  246,  temble  (the  non-taker, 
after  reading  the  tlepoaition,  allowed  to  intro- 
duce another  taken  by  himself  from  the  same 
witness) ;  fa.  Code  1897,  |  4723  (for  in  perpet- 
unm  memoriam  depositions) ;  1849,  Nash  v.  State, 
2  Greene  286,  298  (accused's  depositions  allowed 
t'>  lie  used  by  the  prosecution ;  here  preserihed 
by  siutute,  but  also  independently  decided  as  a 


constitutional  question);  1854, Crick  r.  McCliii. 
tic,  4  id.  290  ;  18.')9,  Pelumourgeg  v.  Clink,  y 
la.  1,  21 ;  1862,  Wheeler  i>.  Smith,  13  id.  t«H  ; 
1876,  Hale  v.  Gibbs,  43  id.  380,  882  ;  1884, 
Brown  v.  Byam,  65  id.  374,  21  N.  W.  684  ; 
1885,  Citizens'  Bank  v.  Rhutasel,  67  id.  ,'116, 
319,  25  N.  W.  261  ;  Kan.  Gen.  St.  1897,  o.  !>.5. 
S  387  (de]K)sitions  i»  perp.  mem.) ;  1887,  Rueker 
V.  Keid,  36  Kan.  468,  13  Pac.  741  ;  Ky. :  1817, 
Rosers  v.  Barnett,  4  Bibb  480  (ohje<aion  tliat 
a  deposition  was  taken  at  the  instance  o!  the 
appellant,  the  party  not  using  it,  overruled) ; 
1850,  Young  v.  WixhI,  11  B.  Monr.  123,  134 
(ninie  ruling);  1861,  Mustek  v.  Kay,  3  Melc. 
427,  431 ;  1869,  Weil  V.  Silverstone,  6  Hush 
698,  700;  1S71,  Sullivan  v.  Norris,  8  id.  .119, 
620 ;  1903,  St.  Bcrnanl  Coal  Co.  i>.  Soutlund,  - 
Ky.  —  ,  76  S.  W.  167  ;  La.  Rev.  L.  1897,  S  di? 
(civil  cases)  ;  Mr. :  1837,  Polleysv.  Ins.  Co.,  14 
Me.  141,  147,  153  (by  a  majority  ;  a  deposiliun 
left  on  file  after  the  first  term  may  be  reail  by 
the  oppiment) ;  Mam. :  1852,  Linfielil  v.  0.  V. 
R.  Co.,  10  Cush.  562,  570  (the  non-taker  may 
com|iel  the  reading  of  the  answers  to  a  de|iosi- 
tion  taken  but  not  Qsed  by  the  opponent ; 
unless,  the  dejKMition  having  been  taken  for 
the  purpose  of  meeting  the  testimony  of  an 
opposing  witness  who  is  after  all  not  intmdueed, 
the  taker  has  given  prior  notice  of  his  eon- 
ditional  purpose) ;  Minn. :  1886,  Smitli  v.  I'apital 
Bank,  34  Minn.  436,  26  N.  W.  234  (even  uiuler 
astipulation  "to  be  introdneed  .  .  .  nn  bihalf 
of  said  "  party  taking  it) ;  Mo.  Rev.  St.  1S!)9, 
J  4540  (deiMsitions  in  perpetuam) ;  1846,  flnriie 
V.  Chickenng,  10  Mo.  109,  111  (de|insitinn  lilnl 
may  be  read  by  the  opponent) ;  1862,  MiCliii- 
tocK  e.  Curd,  32  id.  411,  417  (nor  is  notiie  re- 
quired) ;  Mont.  C.  C.  P.  1895,  SJ  »360,  XW2. 
3425  (like  Cal.  C.  C.  P.  {{  2028,  2034,  2»s8) ; 
P.  C.  if  2490,  2513  (like  Cal.  P.  C.  §§  IMS, 
1362) ;  A'ebr. :  1883,  Converse  ».  Mever,  13XelT. 
190,  15  N.  W.  840  ;  1901,  Ulrich  v.  M.  Con- 
augliey,  63  id.  10,  88  N.  W.  150  ;  1901,  U.mvl 
ton  a  8.  Co.  V.  MUUken,  62  id.  116,  86  M.  W. 
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if  136M393]     DEPOSITION  USED  BY  EITHER  PARTY.  f  13.S9 

But  the  propriety  of  allowing  the  non-taker's  use  of  the  deposition,  so  fnr 
Ltvo^r  -^"""'P^'  "  concerned,  must  be  distinguished  from  tie  pi 
Th™  ™  r"V''  r  ^'''^  ''^'''"''  ^°  *''°»>'  di-^t^nct  rules  of  evid.n  ^ 
2!  Z  T^  "  '"''"«'  ""  '*>«  ""^J^'^'  •«  ^'"«fl3^  d"«  to  the  circumstance 
that  different  result,  n>ay  be  reached  according  as  one  or  another  rule  of  ev^ 

wS  Lv'h'avr:  h •   ^'"T  ";■  '^''''''  '"^^  p^«^«"*  -''^-  ^'-«  o'he» 

risSSrZn       .V.    ^  considered,    (a)  The  rule  of  Confrontation  (post. 
8  1395   requ  res  the  depo.ient  to  be  produced  in  person,  if  he  can  be  and 
this  rule  applies  as  well  to  the  non-taker  as  to  the  taker  of  the  Tpo^iion 
80  that,  before  using  it.  the  non-taler  must  skov,  that  the  depoZtUd'cZd 

<A«  /«i«r.  by  the  mere  taking  without  using.  A«,  so  made  the  deponent  his 
TtlTe  nT  taker  t?  '""1  ^-"-^i-ting  to  the  deponent's  disqlSat  ^ 
wTfnl,,  K    '  ?  '  'T^''^'  ^^^  *^°^"  ''•'^'""«  °f  impeaching  one's  own 

w  tness.  and  has  been  already  dealt  with  elsewhere  (ante,  §S  909    913^ 

ponent  (». ..  from  the  present  point  of  view),  but  as  an  assertion  adopted  by 
the  taker  and  made  hi.  own  by  using  it  on  a  forn.er  occasion,  i.  eJanal 
«jm.on  h,  the  part,  t.kiny  it  and  then  u.iaj  it;  in  this  vie^  th  limitations 
of  the  present  subject -as  to  parties,  issues,  cross-examination  -  d"apZ 
entirely,  and  the  only  question  is  whether  the  taker's  former  use  of  the  de 
me^^as  hi,':r"th '"'  '"  ^-.^->^^--<J  to  have  adopted  its  stat 
(«I  §  10?5)«  '  "  '  *^"''"°"  "^  Admissions,  dealt  with  elsewiiere 


>. 


913  ;  Mv.  Gen.  St.  1885,  «(  8431,  8439  3414 
4036;  AT  J-.,  J903,  WalUc'eM.  4  to*ri!l  r' 
—  N.  J.  L.  _  ,  65  Atl.  475 ;  y.  U.  Comi>  l' 
18»-.  13046,  JV.  r.C.  C.  P.  1877  W.i'; 
an.en.Iea  bv  St.  1899,  c.  852  (testimony  «t  a 
former  tnal  may  I*  rend  "by  either  imrtv")- 
J  9  1,  C.  Cr.  P.  1881,  H  631.  667  ;  A^^(^"  i'sok' 
Collier  ».  Jeffreys,  2  Hayw.  400 ;  1880,  Strudl 
wick  t.   Bro«.;nax.  83  X.  C.  401,  404  ;  iV   D 

8397  (criminal  ease.,  )j  1902,  First  Nat"  Bank 
w  *,iJ"°.?J^'"  *  N-  R-  Co..  n  N.  D.  280,  91 

;?  f.A  ^^\  (''«P<»"t'»n"  taken  for  accused  ; 
I  ortlaiid  F.  M.  Co..  41  Or.  269.  68  Pnc.  743  • 

^»«t"  n??'  """'''" ."•  ^'"'*>  8  S.  &  R.  632,  648  ;' 
•867,  O  Connor  v.  American  I.  il.  Co  66  Pa 
234,  238;  A  /.  fl.n.  I..   1896,  c.   244.  8  27  i 

SS  8818.  8832  (cnmiiial  rases)  ;  Tenn. :  1872 
limn,  on  v.  Mullenix.  11  HHsk.  446,  449  :  1897* 
',il!,';"''"3,  '•  *•  C°-  »»  Tenn.  130.  41  S.  w'. 
1031  ;  T(x.  C  Cr.  P.  1895,  §}  797.  798  (ac 
cusnl  8  deiwsittons.  taken  not  on  the  cround  of 
iion-residence  or  age  or  infinnity.   cSn.iot  be 

.'T.   .L™  ?"«?'  »ft^r  giving  his  consent 

that  the  entire  evidence  or  statement  of  the 

witueaa  may  be  used  against  him  by  the  State 

1 


?.1«M*  *"*'  > '  ^^'^-  CiT.  stnu  isa.-;.  t  2288 

I  When  cross-iiiti-rrogatories  have  W.-.!  filt-d 
and  answered,  '  either  party  may  use  the  dn- 
IM>sition8) ;  c.mpare  the  earlier  IVxaa  citations 
?;';"•«.""»"  1;  '^.  S.:  m9,  Vcaton  v.  Fry  5 
U-.  335,  343  (defendant  ol.je,a.-d  to  idaiiitilf 
using  .l.-fcndant  s  deposition  because  delcndaiit 
had  not  Riven  plaintiff  proper  noti..e;  Mar- 
snail,  c.  J.  :  The  adnnssion  of  notice  bv  the 
plaintiir  IS  certainly  Hulfi<-iuiit,  if  n.itice  to"  him 
was  n«e.ssary  ");  l/l„h  Rev.  St.  18!IS  SS  .S451 
M^f;-'1^"'A,''°",V«' "'«"  fo'  '"""-f  t^sthnonv: 

MMahon  tr.  Spangler,  4  Band.  61,  56,  !:<-mb/e; 

II  (W*.  C.  &  Stats.  1897.  S  6027  :  ir  I'a  Cn-le 
1891,  c  130  S  37  ;  18«9?  Echols  t'-St^in'tt 
?=)^-  7*-  ''^'  •'^*=  "'*•  Stats.  1898,  6  40- 
1862,  Juneau  ftiiik  v.  McSpe.lon,  1.1  Wis  696 
[f<oA  opinion  by  Pai,,,.,  J.)  ;  1873,  Hazleton  v. 
I  nion   Bank,   32  id.  ,S4,   44;    IVyo.  Rev.    St 

a'^pu   "^'^  (<h'i«sitions  in  pitrjxtitam). 

•  The  authorities  are  coll.rti'd  in  §  1418 

•  Moreover,  such  use  of  a  deposition  bV  the 
non-taker  does  not  authorize  the  use  of  Udimmu 
cont-iined  111  the  dejawition  but  not  i„  itjf 
<^ni>>,hh:  1832,  Wilson  v.  Calvert,  5  Sim-; 
194  (dcfiosition  taken  by  the  plaintiff  but  not 
ise.l  by  him,  not  admitt.-d  for  the  defendant, 
because  it  concerned  a  convenation  of  the  de- 
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RIGHT  OF  CROSS-EXAMINATION. 


[Chap.  XLIV 


3.   Condnot  of  the  CroM-axaminatlon  ItMlf,  aa  aSkoting  Opportnnlty  of 

OroM-wnmlnation. 

§  1390.  Failnra  of  Croaa-examiaatlon  through  the  'Wltneaa'  Death  or  nineaa. 
There  may  have  been  an  adequate  opportunity  of  cross-examination  (ante, 
§  1371),  so  far  as  depends  upon  the  nature  of  the  tribunal  or  the  state  of  the 
issues  and  parties ;  yet  the  required  opportunity  may  nevertheless  practically 
have  failed,  through  circumstances  connected  with  the  conduct  of  the  exam- 
ination. These  circumstances  may  be  distinguished  under  five  heads :  (1)  the 
witness'  death  or  illness  intervening  to  prevent  or  curtail  cross-examination ; 
(2)  the  witness'  refusal  to  answer  on  cross-examination  or  the  party's  i)re- 
vention  of  his  answer;  (3)  the  witness'  answering  the  direct  examination 
"  non-responsively,"  t.  e.  without  dealing  with  the  subject  of  the  question ; 
(4)  the  framing  of  the  direct  examination  so  as  to  prevent  adequate 
cross-examination ;  (5)  sundry  circumstances  preventing  adequate  cross- 
examination. 

(1)  Where  the  witness'  death  or  lasting  illness  would  not  have  intervened 
to  prevent  cross-examination  but  for  the  voluntary  act  of  the  witness  himself 
or  the  party  ofTering  him  —  as,  by  a  'postponement  or  other  interruption 
brought  about  immediately  after  the  direct  examination,  it  seems  clear  that 
the  direct  testimony  must  be  struck  out.^  Upon  the  same  principle,  the 
same  result  should  follow  where  tlie  illness  is  but  temporary  and  the  offering 
party  might  have  reproduced  the  witness  for  cross-examination  before  the 
end  of  the  trial.'  But,  where  the  death  or  illness  prevents  cross-examination 
under  such  circumstances  that  n^)  responsibility  of  any  sort  can  be  attributed 
to  either  the  witness  or  his  party,  it  seems  harsh  measure  to  strike  out  all 
Uiat  has  been  obtained  on  the  direct  examination.  Nevertheless,  principle 
requires  in  strictness  nothing  less.  The  true  solution  would  be  to  avoid  any 
inflexible  rule,  and  to  leave  it  to  the  trial  judge  to  admit  the  direct  examina- 
tion 80  far  as  the  loss  of  cross-examination  can  be  shown  to  him  to  be  not  in 
that  instance  a  material  loss.'  Courts  differ  in  their  treatment  of  this  difficult 
situation  ;*  except  that,  by  general  concession,  a  cross-examination  begun  but 


fendant  which  ww  nsabis  u  an  admiiirion 
against  him  bat  not  in  his  favor)  ;  1880,  Forbea 
r.  Snyder,  94  111.  374,  878. 

Fur  the  prohibition  aj^ainst  the  opponent's 
using  a  eroa-emmination  when  the  airect  ex- 
amination haa  been  excluded,  aee  pott,  {  1893. 

For  the  rule  about  putting  in  the  icAofe  of  a 
iepotUion,  tee  pott,  {{  2103,  2116. 

^  1880,  Sperry  v.  Moore's  Estate,  43  Mich. 
861,  4  N.  W.  13  (at  the  rormer  trial,  the  ex- 
amination of  the  witness  had  been  stopped  just 
before  crosn-exaraination,  in  order  that  the  party 
offering  might  put  on  another  witpmia  ;  but  the 
former  witness  died  shortly  after  and  before 
an  opportunity  for  crom-examination  was  had ; 
Graves,  J.  :  "  There  was  here  no  such  oppor- 
tunity [to  cross-examine],  and  the  want  of  it 
was  caused  by  the  claimant  [the  party  offering], 
aad  the  estate  was  in  jio  way  answerable  for  it, 
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and  the  testimony  was  exclnded)  ;  1844,  Forrest 
V.  Kisaam,  7  Hill  N.  Y.  470. 

*  1815,  Clements  v.  Benjamin,  12  John.  299. 
'  As  in  Scott  V.  HcCann,  Md.,  infra. 

*  Eng. !  1828,  Jones  v.  Fort,  1  M.  &  M.  19« 
(defendant's  examination  in  b«nkmptcy  was  of- 
fered by  plaintiff;  the  cross-examination  hmt 
been  postponed  at  the  commissioners'  request, 
and  in  the  meantime  the  deiionent  was  Htncken 
with  apoplexy ;  yet  the  examination  wns  re- 
ceived, probably  as  containing  admissions,  an<l 
not  as  being  strictly  a  mere  witness'  deposition ) ; 
1837,  E.  ».  Hagan,  1  Jebb  Cr.  C.  127,  Ire.  (a 
witness  fainted  shortly  after  hia  crosa-exaniina- 
tion  began ;  aeld,  by  a  vote  of  7  to  6  juil^s 
that  the  direct  examination  should  be  rerrivel, 
the  case  standing  "  upon  the  same  principle  {m 
death],  fatality  or  the  act  of  Qod"  ;  the  leailiiii; 
case,  with  good  opinions  on  both  sides) ;  1892, 


fl  1367-1393]    PREVE.NTED  BY  DEATH.  ILLNESS,  ETC.  ,  1391 

unfinished  suffices  if  its  purposes  have  been  substantially  accomplished 
Where  ho^vever.  the  faUure  to  obuin  cross-examination  is  in  any "  „  e  at 
tnbutable  to  the  cross-examiner's  own  consent  or  fault,  th    lack  Tf    ro  s 
^r'rmiUh:^  """  "?  "bJ-tion..-according  to  the  general  princ7; L 
8  I'lo,     ^  that  an  opportunity,  though  waived,  suffices. 

his  examination  iu  phief  on^ sTnthar^fuifd  ^ Tm    1^::^:^: 
stantially  failed,  and  his  direct  testimony  should  be  struck  out.'    On  tile 

were  necessary  to  render  reliance  thereon  at  all 
Mfe;  and  where  thU  has  been  prevente<l  with- 
out  any  fault  of  the  adverse  ,«rty,  to  .I„d. 
the  evidence    ;  Forrest  v.  Kisakra  deci.  .  be 

no  authority,  because  the  decision  w,.  ,ted 
on  different  groniids  by  different  judges) ,  875. 
Sturm  i>.  Ins.  Co.,  63  id.  87  (Kolger,  J.  ■  "It 
may  be  taken  as  the  rule  that,  where  a  party  Is 
deprived  of  the  benefit  of  the  cross.exan;ii.ation 
of  a  w,tne_s»  by  the  act  of  the  opiKisite  ,>«rtv  or 
by  the  refusal  to  testify  or  other  miscoiiduJt  of 
the  witness,  or  by  any  means  other  than  the 
a.  of  God  the  act  of  the  party  himself,  or  some 
cause  to  which  he  assentej,  the  testimony  given 
on  tlie  exuiiiinution-in-chief  nuiy  not  be  read  ") : 
IS.ti,  Hewlett  v.  W00.I,  67  id.  396  (the  wit- 
uess  was  lU  and  after  repeated  adjoummenta 
no  cross-examination  could  be  had  ;  m„bk.  that 
the  fault  of  the  witness  or  his  party,  or  "any 
niatterofsiibstauce,"wouldexcluiea<leiK)»itiun; 
People  ».  Cole  and  Sturm  v.  Ins.  Co..  not  men 
tioned) ;  1868.  Pringle  t>.  Pringle,  69  Pa.  iZ 
Km  We  (inadmissible,  if  cross-examination  is  prel 
venteil  by  act  of  God).  *^ 

•  1848  R  V.  Hyde,  3  Cox  Or.  90  (the  wit- 
ness, a  child,  was  very  ill,  and  after  the  suIk 
stance  of  the  story  had  been  obtained  for  the 
prosecotion  in  taking  the  detwsition,  further 
questioning  was  aban..  y.  i  ;  the  counsel  for  the 
delendant  declined  to  cioss-examine,  "as  the 
child  IS  evidently  not  in  a  fit  state  to  ansv.er," 
but  did  not  ask  for  a  imstponcment :  the  wit- 
iiess  signed  the  deposition,  and  died  shortly 
afterwards;  Piatt,  6.,  conceded  that  "an  at- 
toriiey  cannot  shut  out  a  deposition  by  abstain- 
ing from  cross-examination  "  ;  but  the  arminient 
that  the  condition  of  the  child  had  preclude.1 » 
8ati»ractoiy  examination  left  him  in  doubt  on 
the   whole  case)  ;  1888.   Paniell  Commission's 


R.  V.  Mitchell,  17  Cox  Cr.  503  (dving  woman 
examined,  and  after  the  cross-examiimtion  "had 
coutiniied  for  about  ten  minutes,"  the  magistrate 
stopped  It  on  account  of  her  eondii.on  ;  she 
died  a  few  minutes  later;    held   inadmissible, 
unless  the  cross-examination  was  being  continued 
merely  as  a  pretext) ;  Can. :  18U9,  Randall  v. 
Atkinson,  30  Out.  242  (de|K,sition  of  der,.n(laiit, 
who  had  died  peiKliug  adjournment  uml  Mom 
cross-examination,  without  fault  oji  either  side 
admitted  ;  exhaustive  opinion  by  Ro^c,  J.  •  but 
the  analogies  of  chancery  practice  ami  "of  the 
statiitoiy  affidavit    practice    are    emphasized); 
U.  S. :  1892,  Scott  v.  McCanu,  78  Md.  47    24 
Atl.  536  (the  deiwnent-iwity  died  during' a.l- 
joiirnment  and  before  cross-examination  •    ad- 
iMitted     iMrtly  because  of  chancery  pi-eccdents. 
pirlly  because  the  surviving  oppon'ent  had  testi- 
he,l,  and  jmrtly  because  the  cro.ss-examination 
«-as  not    "likely  to  mo<lify  his  testimony  in 
',',  "    .'^*  sensible   niling);    1855,    Fuller  v. 
Rice,  4  Gray  343  (a  witness  fell  ill  at  tlie  19th 
eriis»-interrogatory  ;  tes'.imony  received  ;  Shaw, 
t.  J.  :  '  ^o  general  rule  can  be  laid  down  in 
rcsiieot  to  unfinished  testimony.    If  substantially 
ooiiiplete,  ...  it  ought  not  to  be  reje.'ted  ")  • 
lSo8,   Uma  v.  Ins.  Co.,  10  id.  511  (failure  of 

'"'ITliJ  '^"""fi  '"'"""'*  '  «'-'"imony  admitted) ; 
18,9,  H«ith  K.  Waters,  40  Mich.  471  (Campbell, 
t.  .J.  :  There  are  cases  in  which  a  failure  to 
respond  on  erossH-xamination  will  justily  the 
exclusion  of  at  least  so  much  of  the  direct  testi- 
nionv  as  it  might  have  qualille.1  ")  ;  1894 
Piople  V.  Kindra,  102  id.  147,  151,  60  X  w' 
458  (witness  dismissed  by  the  judge  after  cross'- 
exammation  at  length  ;  admitted,  though  the 
cross-examiner  for  unspecified  reasons  had  asked 
f^^^r  lurther  cross-examination) ;  1844,  Forrest  v 
KissHin,  7  Hill  470,  overruling  Kissam  r.  Forrest, 
2.-.  Wend.  652  (the  witness  died  after  direct 
examination,  iieiidiiig  adjournment  by  consent ; 
tlmiigh  It  wasotherwiw  inadmissible, 'the  judges 
ilifl-ied  as  to  the  sufficiency  of  the  present 
gr-'mn.l) ;  1871,  People  v.  Cole,  43  N.  Y.  513 
(the  ttifness  fainted  at  the  end  of  tht  direct 
exiiiniiiiitiou  and  became  too  ill  to  permit  of 
cn.ssH.xai.,iiiation ;  Grover,  J.:  "The  common- 
li>v  rule  .  .  .  should  be  adhereil  to,  althouirh 
111  ~ni,i,.  cases  then  may  be  an  ap|wrent  hanl- 
»lii|,.  \„  injustice  is  .lone  to  the  iiaitv  seeking 
'  ;iv„il  himself  of  the  evidence  to  reouire  that 
"lure  Its  admission  ite  truth  shall  I«  subjected 
tu  such  tests  as  the  experience  of  ages  has  shown 
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faofl'^n'"^  ^*'L'l»y.  Times'  Rep.  pt.  2,  p.  66 
1896,  People  r.  Poj^.,  108  Mich.  361,  66  N  W' 
213,  ««!*/«  (here  the  witness  fainted  ;  but  the 
opponent  tailed  to  move  to  strike  out  the  direct 
testimony;  held,  admissible) ;  1879,  Hay's  Ad- 

became  disqualified,  by  the  death  of  the  r.ppo- 
nent,  after  the  direct  examination  and  diirimr 
adjournment,  the  opiwsing  counsel  havine  de- 
clined  cross-examination  Tiefore  adiourument 
on  account  of  his  client's  absence  ;  direit  ex- 
amination admitted,  on  the  ground  of  waiver) 

*  1885,  Rieger's  Succession,  37  La.  An    104 
(note  2,  iii/ro) ;  1842.  Smith  v.  Griffith,  3  HiU 


;'tl'      f 
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circumstances  of  the  case,  the  refusal  or  evasion  of  answers  to  one  or  more 
questions  only  need  not  lead  to  this  result. »  When  such  a  refusal,  how- 
ever, occurs  in  answer  to  the  written  interrogatories  of  a  deposition  (taken 
on  the  Chancery  model),  the  situation  may  require  more  strictness,  tor  t'l-i 
deponent  is  not  in  a  position  to  be  coerced  by  the  Court's  summary  process, 
and  the  opportunity  of  further  probing  the  witness  and  of  investigating  the 
motive  of  the  refusal  and  the  materiality  of  the  loss  of  evidence  is  not  so 
abundant : 

18.38.  Shaw,  C.  J.,  in  Sarage  v.  Blanchard,  20  Pick.  187,  172:  "So  far  as  the  objection 
goes  upon  the  assuiiiption  that  a  deposition  miut  be  rejected  because  tume  of  the  quentions 
of  the  adverse  party  are  not  answered,  as  a  general  rule  it  is  untenable.  .  .  .  [But]  cases 
may  be  supposed  where,  if  a  witness  is  manifestly  favorable  to  the  party  taking  the  depo- 
•Hion  and  declines  answering  pertinent  and  material  questions  to  facte  apparently  within 
his  nowledge,  it  would  be  a  good  ground  for  excluding  the  deposition  altogether.  It 
would  show  that  the  witnefs  had  violated  his  duty  and  his  oath  in  not  telling  the  whole 
truth,  and  the  deposition  would  in  offect  be  taken  ez  parte." 

1846,  NMel,  J.,  in  McClottey  v.  LeadbeUer,  1  Ga.  661,  635:  "This  rule  does  not 
mean  that  a  party  shall  be  deprived  of  the  beneats  of  bis  witness'  testimony  by  failure  of 
the  other  party  to  exercise  the  privilege  of  crois-examination,  or  by  the  dereliction  of  the 
commissioners,  or  by  the  contunr  ..  of  the  witness.  But  it  does  mean  that  a  party  seek- 
ing the  privilege  of  i  ross-examin  t ioi  jhall  not  be  forced  to  trial  without  it.  It  certainly 
does  mean  that  interrogatories  outu.  not  to  be  read  where  cross-questions  are  filed  and 


N.  Y.  333  ;  1879,  State  v.  McNinch,  12  S.  C. 
!'5  ;  1896,  Millikan  v.  Buoth,  4  Okl.  713,  4S 
Vtus.  489  ;  so  also  the  cases  uiteil  ante,  J  1390. 

•  Ala. :  1845,  Oibson  v.  Guldthwaite,  7  Alii. 
281,  294  (failure  to  answer  a  question  not  ma- 
tirial ;  deposition  admitted)  ;  1846,  Speuce  v. 
Mitchell,  9  id.  744,  749  (lailure  to  answer  two 
questions  directly,  held  not  fatal,  on  the  facts); 

1857,  Harris  v.  Miller,  30  iil.  221,  224  (deiwsi- 
tion  suppressed,  one  answer  being  "evasive 
and  incomplete  ") ;  1861,  Black  v.  Black,  38  id. 
Ill,  112  (answer  held  not  evasive,  merely  for 
referring  to  former  direct  answers) ;  1902,  Elec- 
tric Lighting  Co.  v.  Bust,  131  id.  484,  31  So. 
488  (deposition  suppressed  for  evasive  answers 
on  material  points)  ;  D.  C. :  1896,  Clark  v. 
Harmer,  9  D.  C.  Apn.  1,  6,  7  (the  witness  was 
partly  cross-examined,  and  then  upon  adjourn- 
ment was  requested  by  counsel  to  return  on  the 
next  Conn  day,  Kut  no  notice  was  given  of  this 
to  the  Court ;  the  witness  not  re-appearing  at 
•II,  the  Court  refused  to  strike  out  his  testi- 
mony) ;  Oa. .- 1849,  Williams  v.  Turner,  7  Ga.  348, 
350  (depcraition  suppressed,  for  failure  to  answer 
one  question  ;  "  it  will  not  do  to  permit  a  wit- 
ness to  judge  what  questions  he  shall  answer 
and  what  not ") ;  1850,  Thomas  v.  Kinsey,  8  id. 
421,  425  (answer  held  sufficient  on  the" facts); 

1858,  Heard  u.  McKee,  26  id.  332,  342  (similar) ; 
1895,  Senior  v.  State,  97  id.  185,  22  S.  E.  404 
(the  complainant  in  a  rape  case  refused  to  point 
out  which  of  two  persona  was  the  assaulter, 
and  her  testimony  was  excluded) ;  Ky, :  1899, 
Flanuery  v.  Com.,  —  Ky.  —  ,  51  8.  W.  672 
(child's  refusal  to  answer  one  question,  not  suf- 
iicient  to  justify  exclusion) ;  La.:  1885,  Bieger's 


Succession,  87  La.  An.  104  (witness  excused 
after  direct  examination,  on  the  ground  of  ill- 
ness,  but  repeatedly  failing,  when  apiwrently 
able,  to  re-appear  for  cross-examination  ;  ex- 
cluded) ;  1888,  Townsend's  Succession,  40  id. 
67,  73,  3  So.  488  (witness  ordered  to  appear 
for  further  cross-examination,  but  failing  to  do 
so  :  admissible  in  trial  Court's  discretion);  lyii  • 
1882,  Trowbridge  v.  Sickler,  64  Wis.  306,  309, 
11  N.  W.  681  (oral  interrogatories;  evasive 
answers  held  not  to  justify  suppression  of  the 
deposition,  on  the  facta  ;  the  croas-examtuer 
"  can  repeat  the  questions  or  put  others  until 
the  witness  is  forcol  to  answer  the  precise  jioiiit 
required,  or  faiily  refuse  ;  of  course,  refusal  or 
evasion  might  be  so  gross  as  to  indicate  corrup- 
tion and  authorize  a  suppression  of  the  whole 
deposition  "). 

But  a  refusal  to  answer  on  a  privileged  nihjrrt 
cannot  justify  suppressing  the  direct  exaiiiiua. 
tion  ;  for  the  latter  is  eaually  liable  with  cmss- 
examination  to  be  balked  bv  the  privilejje,  and 
it  is  a  mere  accident  on  which  side  the  privilej^ 
topic  occurs  :  1800,  Barber  v.  Oingell,  3  Ksp. 
80,  62  (a  witness'  direct  examination  is  not  to 
be  forbidden,  becanse  his  cross-examination  will 
probably  include  questions  which  he  may  he 

Srivilef^  not  to  answer).  Contra:  1896, 
[cElhannon  v.  State,  99  Ga.  672,  26  S.  E.  501 
(on  the  facts  of  the  case,  the  witness  clainiinj; 
on  cross-examination  his  privilege  on  materisd 
points,   the  testimony  was  stmck  out). 

Distinguish  the  controversy  whether  the  qufs. 
tion  can  be  put  (or  read,  in  a  deposition)  even 
though  the  answer  claims  privilege  (poM,  j  2268). 


1744 


{f  1367-1393]      PREVENTED  BY  WITNESS'  REFUSAL,  ETC.  }  1393 

unOTSwered  (provided  they  are  such  lu  by  law  ought  to  be  aniwered),  until  the  prooeMW 
of  the  Court  are  exhausted  to  compel  the  witness  to  answer." 

CourU  treat  this  situation  with  varying  degrees  of  strictness.  It  should  be 
left  to  the  determination  of  the  trial  judge,  regard  being  had  chiefly  to  the 
motive  of  the  witness  and  the  materiality  of  the  answer.* 

§  1302.  Non-RMponsive  Answers ;  General  or  "Sweeping"  Znterrosa- 
torles.  (3)  When  a  deposition  is  taken  on  written  interrogatories  filed  before- 
hand, and  the  witness  in  an  answer  to  a  direct  interrogatory  departs  from  the 
subject  of  the  question,  the  cross-examiner  may  be  virtually  deprived  of  cross- 
examination,  because  by  not  anticipating  this  answer  he  will  not  have  framed 
his  cross-interrogatories  to  probe  the  witness  on  that  subject.  This  objection 
is  obviously  applicable  to  written  interrogatories  only  ;»  but  to  that  extent  it 
has  a  just  foundation  : 

1870,  Hallttt,  C.  J  ,  in  .l/arr  v.  Welzel,  3  Colo.  2, 6 :  "  In  taking  evidence  upon  interroga- 
tones  attached  to  the  dedimua  or  commission,  the  rule  which  requires  that  the  witness 
shall  answer  the  question  put,  without  more,  should  be  somewhat  strictly  applied.  In 
such  case  the  party  against  whom  the  deposition  is  to  be  u.sed  has  no  opportunity  to  crose- 
examine,  except  that  which  is  afforded  by  filing  cross-interrogatories  to  be  attached  to 
the  commission.  In  drawing  them  he  must  often  be  governed  entirely  by  the  direct  in- 
terrogatories filed  by  his  adversary;  and  if  these  last  give  no  light  as  to  the  ^uoject  upon 
which  the  witness  is  to  be  examined,  he  will  be  unable  to  cross-examine.  Of  this  the 
dejiosition  in  the  record  affords  an  illustration.  In  the  direct  interrogatories  there  is 
nothing  calling  for  the  witness'  knowledge  as  to  the  service  of  the  process  on  the  defend- 
ant  in  the  State  of  Missouri,  and  yet  such  evidence  was  elicited.  As  to  this  the  defendant 
had  no  opportunity  to  cros8.exauiine." 

Nevertheless,  whether  there  has  been  a  substantial  failure  of  cross-exami- 
nation will  depend  much  on  the  materiality  of  the  answer,  the  facts  of  the 
case  as  known  to  the  cross-examiner,  and  the  tenor  of  the  cross-interroga- 
tories; BO  that  no  fixed  rule  can  be  laid  down.    Apart  from  the  present 


»  1846,  McCloskey  v.  Leadbetter,  1  Ga.  651, 
565  (deposition  to  impeach  another  witness,  ex- 
cluded Decause  a  single  material  question  was 
left  unanswered  ;  quoted  mpra) ;  1880,  SchHel'er 
V.  R.  Co.,  66  id.  39,  43  (substantial  ausweiing 
ofcrosA-interrogatories.sutticieut) ;  1859,  Nichol- 
son I'.  Desobry,  14  La.  An.  81,  83  (iu  the  trial 
Court's  discretion,  the  failure  to  answtr  a  ma- 
terial interrogatory  is  ground  for  excli.sion)  ; 
1838,  Savage  v.  Blanchard,  20  Pick.  167  (quoted 
tupra)  ;  1863,  Robinson  v.  B.  &  W.  R.  Co.,  7 
All.  393,  395  (deposition  suppressed,  for  a  singl« 
evasive  answer) ;  1864,  Stratford  v.  Ames,  8  All. 
677  (failure  to  answer  one  question  does  not 
exi^lude  all,  "unless  his  answer  is  so  imper- 
fect or  evasive  as  to  indnee  the  Court  to  believe 
that  he  wilfully  kept  back  material  fai'ts  within 
his  knowledge  ")  ;  1867,  MoMahon  v.  Unvidson, 
12  Minn.  367,  367  (answers  must  apiiear  "  fully 
am',  fairly  given,  without  the  suppression  of 
any  fact  material  to  the  case  ") ;  1821,  Withers 
V.  Oillespy,  7  S.  *  R.  10,  16  (incomplete 
answers  ;  rejected  on  the  facta)  ;  18ti7,  Cross- 
grove  V.  Himmelrich,  64  Pa.  203,  208  (refiual 
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to  answer  an  irrelevant  question,  held  no  ground 
for  suppression)  :  1811,  Richardson  v.  Golden, 
3  Wash.  C.  C.  109  (there  was  "  noaui^er  given 
to  or  notice  taken  of  the  general  interrogatory  "  ; 
excluded)  ;  1816,  Nelson  v.  V.  8.,  Pet.  C.  C. 
236  (letters  rogatory  ;  depositiou  not  suppressed, 
where  the  interrogatories  were  "substantially, 
though  not  formally"  all  answered);  1837, 
Gass  ».  Stinsou,  3  Sunm.  98  (where  the  Chancery 
authorities  are  elaboroti-Iv  examined  by  Story,  J.); 
1898,  Bird  v.  Halsy,  87  Fed.  671,  674  (refusal 
to  answer  a  question  suffices  to  exclude ;  but 
here  admitted  for  the  opponent's  failure  to  com- 
pel answer  or  otherwise  to  make  proper  objec- 
tion); 1894,  Hadra  v.  Bank,  9  Utah  412,  414,. 
36  Pac.  608  (refusal  to  answer  a  question  affect- 
ing the  admissibility  of  the  entire  testimony ; 
deposition  excluded)  ;  1882,  Trowbridge  ». 
Sii-kler,  54  Wisi.  306  (cited  supra,  note  2). 

»  1876,  Marr  v.  Wetzel,  3  Colo.  2,  6  (see 
quotation  mpm) ;  1872,  Greenman  r.  O'Connor, 
25  Mich.  30  (for  a  non-res|Kinsive  answer  on  a 
material  [loint,  the  testimony  was  held  improperly 
admitted ;  "  the  right  of  cross-examination  would 
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ground,  there  is  no  inherent  objection  to  a  non-responsive  answer;  in  par- 
ticular the  direct  examiner  cannot  object  to  it.  nor  can  the  croawxamber 
object  to  It  when  it  is  evoked  by  his  own  interrogatory.' 

(4)  A  direct  interrogatory  may  be  so geneml  or  "sweeping"  as  to  enable 
the  witness,  while  responsively  answering,  to  range  over  a  variety  of  topics 
whose  teuor  the  cross-examiner  cannot  by  possibility  have  anticipated.  In 
tins  way.  for  tl.e  same  reason  just  noted,  he  may  be  substantially  deprived 
of  his  right  Such  a  general  interrogatory,  to  be  sure,  is  often  useful  and  has 
been  traditionally  employed  to  dose  a  deposition  taken  by  written  interro..R- 
toriesa  Nevertheless,  its  capability  of  abuse  is  well  understood;  and  The 
trial  judge  should  have  discretion  to  strike  out  the  answer  to  it  if  a  substan- 
tial mjustice  would  result:  u"ow»u 

1897,  FM  J.,  in  McBriJe  v.  Macon  T.  P.  Co.,  102  Ga.  422,  80  S.  E   909  •  ••  StriotK- 
.peakmff.  thu  wa,  not  an  interrogate^  at  all,  but  a  mere  request  or  demand  ior  M 
informutjon  m  addition  to  that  sought  to  be  elicited  by  thVprecedingZciflcauer™^ 
propounded  to  the  witne«i.     We  cannot  approve  of  thi.^meth'U  ^  SnatLH  a^ 
plied  to  a  witne..  who*,  testimony  i,  taken  by  interrogatories  notwithstanding  ir^a^ 
be  >„  accord  w.th  a  practice  commonly  pursued  by  counsel  irthi.  SUte.     Ever^  i„Te/ 
n-gatory  addressed  tea  witness  should  be  suffiqiently  explicit  ta  indicatelo  iloj^  ,e 
party  the  nature  of  the  testimony  expected.    Obviously,  a  fuU  and  intelCn?^  . 
exa,n.„at  on  of  the  witness  i.  not  poss^le,  unless  the  iestion!  p"opoundS  him  ^^^ 
whil  M    «»!""«"«?"  :»dicate  with  reasonable  certainty  the  particular  ,»ints  ^to 
wh.ch  his  testimony  ,.  desired.     As  strict  matter  of  right,  ther^ore,  a  p.rS"uinrou 
\.T\lZ    :^^^?"l  <='"'"°t  o'"!-"  that  the  response  of  the  witne»  tosuchaswrp 
drawn  f^r^°S    ''"  ""^  ^  """^  ""'=''>  "  **""  »'~^"'  I"""-*  has  been  legitimately 
^nI?of  th  '  "f  "  i"  '=°°^«q"™'»  admissible  in  evidence.     On  the  other  hanHf  the 
tS It  :  'i^"*'» '•°*''  ""'.i-'-de  matter  not  suggested  by  the  precedingTntmog" 

of  h7,  nvV*.        ;  n'  "P^""*!  P"''y  ''"'  "°*  '"''•'  '•*'"•  prejudiced  by  an  abridgll^ 
of  h.s  nght  to  a  full  opportunity  to  cros*ex»mine  the  witnei,  and  ..iordingly  clnno 
Kr  n        '"  '.''  event  the  Court  declines  to  rule  outTe  testimony  thTeSd 
Under  Puch  ..rcumstances.  the  trial  judge  may  very  pro,H>rIy  exercise  hi.  di«re  o,  in 

^^^rtS;  Uti^LtiS.^*  '--'''''  ^-"-  -^^  ^-  "  betweea'thrCti™ 


be  thereby  defentcj  entirely,  because  no  cross- 
interrogatories  can    be  expei^ted  to  enter  uimn 
subjects  not  opened  by  the  direct  ones  ") ;  1874 
Hsniilton   r.   Peo|,le,  29   Mich.    173,    185  (thi 


nile  IS  conhned  to  "settled  written  interroini- 
tones    ,   "no  such  .lilficulty  can  arise  where 
tbe  witness  is  rxamined  openly  and  orally  ") 
■  Cases  cited  anU,  t  785. 
»  Federal   Equity   Rules,   No.   71    (the  last 
written  interrogatory  shall  be,  in   substance: 

Do  yon  know,  or  can  you  set  forth,  any  other 
matter  or  thing  which  may  be  a  benefit  or  ad- 
vantage  to  the  parties  at  issue  in  this  case,  or 
either  of  them,  or  that  may  he  material  to  the 
subject  of  this  your  examination  or  the  matters 
in  question  in  this  cause  ?  If  yea,  set  forth  the 
same  fully  and  at  large  in  your  answer"). 

*  The  rulings  have  naturally  varied  much  ■ 
1848,  Yarborough  ».  Hood,  13  Ala.  176,  180 
(answer  to  a  general  interrogatory,  held  im- 
).ro(*rly  exclude.!) ;  1877,  Blunt  v.  Strong,  60 
id.  572.  577  ("To  such  interrogatory  no  answer 


should  be  allowed  of  matter  tl  .t  is  not  germane 
to  the  subject  of  some  special  inquiry,  and  in 
a  measure  the  complement  of  testimony  prp- 
viously  given  ") ;  1898,  McBride  ...  Macon  1^  P 
Co     102  Ga   422,  30  8.  E.  999  ("State  all  tl,; 
faets  that  will  inure  to  the  benefit  of  the  plain. 
tilf  or  the  defendant  in  this  case,"  held  not  a 
proiwr  interrogatory   in  a  de|K)8ition  ;  quoted 
mpra)  ;   1820,    Pcrciva     ».    H  ckey     18  John 
267,  264,289  (Spcer,  C.  J. :  .V'pe^eive  "o 
abuse  likely  to  follow  from  allowing  the  witnesses 
to  state  every  material  fact,  under  that  intorroB,. 
tory,   not  before  drawn   forth    by  the  special 
interropitoriea   )  ;   1854,    Commercial   Bank  .•. 
Union  Bank    11  N.  Y.  203,  210  (deposition  not 
suppressed,    for   a    general  interrogatory  with 
answera    "pe.tment  to  the  matters  in  issue"; 
the  opponent  should  have  applied  beforehand  to 
remedy  any  surprise  "either  by  a  further  ex- 
aminatwn  of  the  same  witnesses  or  otherwise") ; 
1827,    Kboades  v.   Selin,    4  Wash.   C.   C.  722 
(answer  to  a  general  interrogatory,  adnutted]. 
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rendering  it  impossible  toan  Spate  ti    sut  t  tl^^^^^^^  '''''"'^'' 

cross^xaminatirisham^^Ied  by  d.e  X!r^'"''"^  i'^  ^"^  ^'^^'^  »''« 

benefit  o/the  right.     Neti,^:;.^^^^^^^^^^^  •'^^  '•>« 

i^Srrg  tt  t^- :?*  ^^"' °' ^^-^ -"'"^^  ^•^^^^^^^^^^^^^^ 

how  such  an  understorditt  an  ""^^^T""  u  *^'  ^''°^^^-    ^^^  ^^  ««">«- 
knowledge  of  thehCtoVbyth^  °""  "^  •>'«  «»'« 

precise  mode  of  attainT^lt"  im«al  a  '    "  "'"^''^^  ''''"'  P^"°"'  ^'^^ 

w.L'iX'SioS^S.-,t  i  •/.r'"'"^!^  f  ^•^"'•^^  ore-examination 


381*  3T8„^i9iTr  "•  '^^"'''■''on.  "S  Ala. 
3S1,  32  So.  124  (divorce;  on  iiiterro™t<.rie8 
jroi«und«d  by  the  chancellor  «  mer„  Z"tl 
the  defendant,  the  plaintiff  waa  held  entitle,!  to 
notice  for  purpoaea  of  cross-eiamination) :  1848 
StaK^  „.  Pomeroy,  8  La.  An.  18  ("any  further 
enmuries  propounded  by  the  plaintiff-g  coiinsel 
hefi.re  the  conimisaioner  were'ex  parU,  and  to 
the  .lisadvantage  of  the  defendantsVwho  had  no 
opi«rt,inuy  of  counteracting  them  by  ci-ow-e"- 
;  1897,  Anderson  v.  Bank,  6  N  D 


animation),  *u^»,  Auucnwn  p.  oank  fi  N  n 
497  72  N.  W.  916,  «mife  (umenSmeSt  of  i 
declaration  after  deposition  taken  ;  the  defend- 
ant  not  allowed  to  ,uppr«a  the  deposition 
becniiae  of  no  crosa-eiamination  on  the  amended 
P^e«,li„K  ;  1884,  Firat  National  Bank  .-.  W  m 

fhfll'"""'  '"*  ^"-  "  (deposition  admitted, 
though    new  matter  came  un  on  the  trial,  aa 

«a.:if  d).""  '"P""*"'  '"^  -' »-"  «="- 

For  the    question    whether  more  tha,i  one 

c^oun^l  <».  o  ride  may  croea-examine,  see  anU, 

For  the  question  whether  a  witness  who  has 
^J\'nerely  «^,pamaed  or  merely  asked  one 
question  may  be  cross-examine,!,  or  must  be 

1 


following:  1876,  Crowe  r.  Peters,  63  Mo    499 

because  it  prevented  his  aid  in  tlie  cross  pt 
auiination  ;  but  a  cliange  of  position,  etcrn^ghi 
have  l,een  required  j  this  is  unsound,  be"«5" 
It  was  the  party's  own  fault).  '  " 

right  of  cross-examination  ;  but  "if  the  accused 
has  counsel  who  understands  the  evi.lence 
whether  directly  fr^m  the  witnesses  or  hmigi; 
an  in  ernreter,  the  constitutional  require  me"  U, 
compile,!  with,  though  the  accuse,!  I  in,  e"f  n  av 
not  understand  it";  yet  the  Court  may  on 
request  in  such  a  case,  order  int.rp  etaH™  Z 
the  accused  of  the  testimony  as  given  l.v  each 
ThlT'  \^''!'™*  ""'  ""de  till  th  7ose  of 
K»n,'hr'"'*'°^  '  ""''  ^  "ot  seasonal,!,.)  ;  1899 
Kepubhe  •>.  Yamane,  12  id.  189  tU.v  Ah 
Har  followed,  and  held  equally  ap.lioab  e  to 
capita  cases) ;  1903  Com^  „.  ^Len^lky  ^06 
wUne'L'«^^e„^*';i±,J"^r."^,="f."»«!-t 


1882,  Quinn  v.  Halbert,  6S  Vt.  228  (re-  witn»«i' J^.r""- °"„'"'"""'°"y  "'  ""   "''wnt 

ce.v.ng  testimony  where  the  witness  wafdumb  Tni  i^V£ T  ""8""'"^."  »  preliminary  hear- 

«nd  could  merely  shake  his  he^l  in  «^,  t  or  ^t  uJV'TT  °'-  ""*  "<^''''«^.  «  f-'reigtier 

tTw^  thus  veV?tt",'"  "'  crZ-SZlna-  .".'"■"if-fi^TL"'*  f ''?-?'  '""gu-Kn  '.elfin- 

8  I'sli"^!.""^  '^^   S  1^»»  (confrontation), 
S  1841   (sequeatration  of  witnesses),  and   the 

1 


lunderstoo,!  the  witness'  language,  held  in- 
l^im   that  he  had  the  right  to  cross-examine" 

(SX?*""^"  «"'""*"•  «'"»•  ^ 

1747 


I  1303 


MOHT  OF  CROSS-EXAMINATION. 


[Chap.  XLIV 


to  cross-examine,  is  a  question  that  has  been  several  times  discussed  in  Eag- 
land.  It  would  seem  that,  under  the  circumstances  of  a  given  case,  such  an 
opportunity  might  be  adequate.* 


•  1817,  R.  V.  Smith,  R.  k  R.  339  (tdmU- 
■iblp) ;  1817,  R.  i>.  Purhe*.  Holt  5»0,  Chambra, 
J.  (iiiaainiuible) ;  1845,  K.  v.  Hiike,  1  Cox  Cr. 
22il  (the  witiieM'  tle|>u»iliuu  wu  taken  (nil 
■uthenticatetl  on  the  28th  ;  oii  the  29th,  the 
ilercmUiit  and  two  co-tler«n(lant<  beinK  preaent 
for  the  Hnt  time,  and  the  witneaa  alao  bxing 
preaent,  the  depoaition  waa  read  over  to  all  the 
defendanta  ;  it  waa  not  re-aif(ned  by  the  niaftia- 
tratea ;  Erie,  J. :  "  The  rewling  of  it  in  the 
priaoner'a  preaence  ia  equivalent  to  a  taking  of  it 
in  hia  preaence.  .  .  .  The  olijetrt  ia  to  aflonl 
to  the  party  charged  an  opportunity  for  croaa- 
•uuaination.    Such  an  opportunity  baa  been 


bcld  to  be  afforded  by  a  raadina  orer  of  the 
deposition  where  there  ia  one  pnaoner  only ; 
that  ol^ect  ia  not  the  leaa  secured  be«auae 
then  are  many  priaonera ") ;  18S3,  R.  tr.  Day, 
8  id.  66,  Piatt,  B.  (the  mere  reading  orer  to 
the  accused  a  depoaition  already  taken  ia  not 
enough).  Whether  the /ou  >/ a  (<ocuni«i(  whoae 
ymutNsaaas  it  ditpuUd  aboald  exclude  the  testi- 
mony of  an  expert  who  haa  studied  it,  by 
reason  of  the  conaeqnent  inipoaaihility  of  croaa- 
examining  him  upon  tta  details,  ia  a  quaation 
involving  the  priuciplea  of  handwriting  testi- 
mony (a»U,  H  897,  1186,  /Mat,  |  2016). 
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Bum^mul  (continued):  THE  HEARSAY  RULE  SATISFIED. 
Towo  U:   BY  CONFBONTATIOX. 


I. 


OKAvm  xx.y. 

Oraaral  Priaoipto  of  Ooofreatatloa. 

»13»6.   Witiiew    ftntact    before   Tribunal 

I  1387.  tlfect  of  Cou.Utution«l  Saaotion  of 
CoufroDtatiuii. 

I  1398.  Same  :  Bute  of  the  Law  in  the  Vari- 
ous  JtiriwIictioD*. 

.  f'^'^i.  SS°,^"»"'»''o''.«»'*qnlrinK  the  Tribu- 
nal .  or  the  DefcnUaut-a  Sight  of  theWitn™. 

^  drenmatanoM  of  Ktemlty  nuMnm 
th«  WitMM-  Pmoul  PwMaoJ 
UnaTallabto. 

^ii.""''  j'fS""l'n«fy   Dlatlnctions ;   (o)   De- 
rpeiti,.,,  «nrt  T«tifi.ony  i  (»)  Civil  and  Criminal 
^,".^''  ^'"'"',"5'*  U-in«a  Depoaition 
av*  M.mty  ^"''"•'''•'  "'  ^'«*"">- "  ^''• 

^f  1403.  Specific  Caaea  of  Unavailability:  (1) 

tion'*"*'   ^'"'''  *'*'  *'»•''«•  '■™™  Juriadic 

topl,??'"/fS!T'  '''  Pi^PP*"""™!  Inability 
to  rinil  i  (4)  Opponent  s  Prucurement. 

|140tt.   Same:   (6)  lUneaa,   Infirmity.   Am 
preventuig  Attendwice.  ''      *^' 


.f  ,V"^'   ^ir." '.  <«>  In'P>i*onmeat ;  (7)  Offl. 

}'*}?•   Same:  (U)  Infamy. 
A  liiL.         ■  *'•'"""  •''^'•'"«  Deporitiona 
in*J^\JlZJ„^'°*" ''•"""8  D»po.ition. 
tiiu'ony!""  **"""  "'•""••  •fl"««'i''K  Former  T«. 

i  Jlii!'    JT^f:"'  Unavailability  of  Witnew. 
I   *  it"'  ,'f  ^''n""  "  Available  for  Tentifv 
injf,  Deposition  ia  not  Usable.  '«*uiy. 

11416.  Same:  Rule  not  Applicable  (1)  to 
rlw.  m'f'"i^«  »'r'fC»''tr"<lietion  ;  but  a  ipli- 

1 1417.  Same:  Exceptiona  to  the  Rnle  for 
(1)  Chancery  and  analogous  Prmeedings :  (•>) 
CommiMions  hy  DedimuT Pole<HaUm  i    Sjli-w 

Dates  ;  (51  Haataixlv  Cumplainta. 

V  '  '*?.*•  ■*"o'n«foM  Jurisdictiona  in  which  Ko 
Necessity  sufficea  to  admit 


1.    Oanaral  Prineipl*  of  Coiil^ontatlon 
against  an  accused  person  (ante,  S  1364)  we  find  hStZ        !,  ^ 

far^^  there  is  a  rule  of  Confrontation,  what  is  the  process  that  SJ  thU 

It  is  generally  agreed  that  the  process  of  confrontation  has  two  purposes 
a  mm  and  essential  one.  and  a  secondary  and  subordinate  one  (iT  S 
ma  n  and  essential  purpose  of  confrontation  is  to  secure  the  oZrtunit^f 

IZZ7  ""■  ^^'  ^'''^"'°*  '^^'"^"^^  confrontation,  notX  he  fdb 
purpose  of  gazing  upon  the  witness,  or  of  being  gazed  upon  by  him  but  for 
te  purpose  of  cross-examination,  which  cannot  bThad  eSept  by  the  d  reel 
and  personal  putting  of  questions  and  obtaining  of  immediate'answers     Tha 
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RIGHT  OF  CONFRONTATION. 


[Chap.  XLV 


this  is  the  true  and  essentinl  significance  of  confrontation  is  demonstrated 
b}'  tiie  language  u.'  counsel  and  judges  fram  the  beginning  of  the  Hearsay 
rule  to  the  present  day : 

laSO,  L.  C.  J.  Halt,  rieu  of  the  Crown,  I,  HOO  (eonmHiiting  on  Si  S  &  6  Edw.  VI. 
0.  IJ,  i  V2{l6iJ)  ;  "which  isid  socuierit  [of  trtMon]  st  the  time  of  the  srraiKtinioiit  of 
the  party  accuwU,  if  thvy  be  then  living,  ehall  be  broucht  iu  ptrtoii  before  the  party  m 
Mciueil,  and  ovow  and  mainUin  that  that  tliey  have  to  say  to  prove  him  guilty  ")  :  "  Yet 
in  caite  of  treimon,  where  two  witiieiweii  [i.  e.  aociuerv]  are  rwjuired,  xueb  an  examination 
[l>efore  a  Juiitice  of  the  fw»ct]  in  not  allowalile,  for  the  iiUtute  require*  that  tliey  b«  pro- 
duced  upon  the  arrai)(uuieiit  in  the  preaeuce  of  the  pri«oner,  to  the  end  that  he  may 
croia-exaniine  them." 

l«9il,  Fenwkk;  Trial,  13  How.  St.  Tr.  691,  8)8,  712  (before  tlie  Iloune  of  Common»)j 
Scrgt.  loeel  (for  the  proMcution):  "We  have  Jlr.  Uoodinnn't  fxaminntion  under 
the  hand  of  .Mr.  Vernon  ;  we  pray  it  may  be  reail ";  Sir  U.  ShoKtr  (for  tlie  aecuaetl): 
'•  .Mr.  .Speaker,  ...  I  humbly  oppose  the  reitding  of  this  examination,  a«  .not  agree- 
able to  the  rule*  of  practice  and  evidence,  and  tliitt  wliich  ii  wholly  new.  .  .  .  Xu 
depoiition  of  a  i>er«on  can  be  read,  though  beyond  sea,  uuleiw  iu  caMt  where  the  party  it 
in  to  be  read  a^uiuitt  wan  privy  to  the  exandnation  and  might  have  cro»i*xainined  him 
or  examined  to  his  credit,  if  he  thought  fit  .  .  .  Our  law  recpiires  persons  to  appear  and 
give  their  testimony  eiia  race;  and  we  see  thati  tlii'ir  tetttiinony  appear*  credible  or  not 
by  their  very  countenances  and  the  maimer  of  their  delivery ;  and  their  fal»ity  nniy 
sometimes  be  discovend  by  question*  that  tlie  party  may  ask  them,  and  by  exaniihiii<; 
them  to  particular  circumstance*  which  may  lay  open  the  falsity  of  a  well-laid  scheme] 
which  otlu-rwise,  as  ho  hinmelf  had  put  it  together,  might  have  looked  well  at  first ;  and 
thiit  we  are  deprived  of,  if  this  examination  should  bo  admitted  to  be  read.  .  .  .  U'l- 
oppose  it  at  preeent  for  that  we  were  not  present  nor  privy  nor  could  have  orou-examined 
him  •' ;  Sir  T.  Poku,  arguing :  '•  llow  contrary  tin*  i*  to  a  fundamenUl  rule  in  our  law, 
that  no  evidence  shall  be  given  against  a  man,  when  he  is  on  trial  for  his  life,  but  in  the 
presence  of  the  prisoner,  because  he  may  cross-ezaiiilue  him  who  gives  such  evidence ; 
and  that  is  due  to  every  man  in  justice." 

17iO,  Dule  of  Dnr»et  v.  Oiriiler,  Finch's  Prec.  Ch.  Ml :  "  The  other  side  ought  not  to 
be  deprived  of  the  opportunity  of  confronting  the  witnesses  iiid  examining  them  publicly, 
which  has  always  been  found  the  most  effectual  method  for  discovering  of  the  truth."  > 

18^7,  Mr.  Jeremy  Jienlham,  Itationale  of  Judicial  Evidence,  b.  Ill,  c.  XIX :  »  Under  the 
head  of  Confrontation  may  be  found  whatever  advance*  (scanty  indeed  they  will  be  seen 
to  be)  have  been  made  iu  Roman  procedure  toward*  the  introduction  of  that  uidvernal 
and  equal  system  of  interrogatiop.  above  delineated  and  proposed,  —consequently  what- 
ever part  ha*  been  covered  by  the  Itoman  law  of  the  ground  covered  by  tlie  operation 
called  Cross-examination  in  English  law.  The  operation  has  two  professed  objeeU: 
one  is  the  establishing  the  identity  of  the  defendant,  vix.  that  the  person  thus  prodnct-d 
to  the  deponent  is  the  person  of  whom  he  has  been  speaking  ;  the  other  is  that  an  oppor- 
tunity may  be  afforded  to  the  defendant,  in  addition  to  whaU^^ver  testimony  may  Imve 
been  delivered  to  bis  disadvantage,  to  obtain  the  extraction  of  such  other  part  (if  any)  nf 
the  facts  within  the  knowledge  of  the  deponent  a*  may  operate  in  hi*  favour.  ...  [It  is 
iu  Continental  law]  an  imperfect  modification  of  cros^exaraination,  ...  a  faint  shallow 
of  it." 

1856,  Bartley.  C.  J.,  in  Summ'ms  y.  Stale,  6  Oh.  St.  341 :  «  Evidence  of  the  statements 
of  a  deceased  witness  on  a  former  trial  .  .  .  would  »eem  to  be  now  confined  to  cases 
where  opportunity  for  cross-examination  had  been  afforded,  and  therefore  to  cases  where 
the  accused  had  been  confronted  by  ti.e  deceased  witness  when  the  testimony  was  given 
on  the  former  trial." 


^  See  also  Blackstone,  CommenUries,  III,  373. 
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»»UM.i.     When  Z  Jnlon  l«  ^A-     .    ?      "'™'  """"'"•«'<>"  '"  «'"  P'-'-Mr.  of  th« 

™tUi„S  »  ^^  ""'"  "'•J*"  "'  P"^""'"*  "'•  ""•"'•'  "l-O"  the  Ht«„.l  !.ud 

1801,  Jiarl,  ,T.,  |n  />ro;)/«  y,  Pinh,  125  X.  Y.  180  26  V   P  qio.  i.  t.  i        ••  ■     ,  ■ 

Tl.«  «il  ?  ..        '       "'"  ^"'■^  •'•"  "••"»  •'"'  thu.  ju.l«e  of  their  oredil.ililv 

Thus  the  main  idea  in  the  process  of  confrontation  is  that  of  the  on,«rtunitv 
of  croas-exannnafon ;  the  former  is  merely  the  dramatic  featu«  tlTpS 
nary  measure,  appurtenant  to  tlie  latter.  preumi 

(2)  There  is.  however,  a  secondary  advantage  to  be  obtained  by  the  personal 
appearance  of  the  witness ;  the  ju.ige  and  iul  jury  are  enaWed  tJ  obE  thi 
elusive  and  incommunicable  evidence  of  a  mlness'  'deporln,ent  v,hiU  Us^lna 
and  a  certam  subjective  moral  effect  is  produced  Jpon  the  witness"  Thfs' 
subordmate  advantage  has  been  expounded  in  the  following  passages : 

1838,  Putnam,  J.,  in  Com.  v.  RichnnU   IS  Piok  4.17-  ••rp,.-_i  •«  .  .i       . 

uviiuc:  ur|icuus.     •'"BStfins  imnossilile  to  trnnxfer  tonaiw>r     Ttib.«  i_  <i. 
aggregate,  they  constitute  a  vast  moral  power  in  eliciting  the  Lth  a  7 „f  Jh •  K  •    ,    ! 


•  In  the  earlier  and  mor*  emotional  periods, 
thiH  coiifrontation  was  auppowd  (more  often  than 
It  now  is)  to  be  able  to  unstrinjj  the  nerves  of  a 
,  ri-o**! ',  '*'*  ''°"<>*'"R  '»  m"«ly  oneexnm- 
rl*,L  , .'!;  .'"'  E"n>'"«tion,  9  How.  .St.  Tr. 
1473,  1481  (one  Captain  Atkins  was  the  chief 
witness  a({ainst  theaccna«l,  also  named  Atkins  : 
the  accused  tells  that  at  his  examination,  Urd 
Shaftesbury  said,  '"Ptay  k.  l;  one  another  in 
the  face,  so  we  gated  very  eameatly,  and  my  lord 
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Shaftesbury  went  on,  speaking  to  Captain  At- 
kiiH,  Come,  Captain  Atkins,  confess  truly  and 
ingenuously,  have  yon  bel.veii  Mr.  Atkins  or  no  ? ' 
.  .  .  After  this  sort  mv  lonl  Shnftesl.ury  i.ressed 
Captain  Atkins  very  home ;  and  while  he  was 
doing  so,  and  we  looking  steadfastly  npon  each 
other.  Captain  Atkins'  countenance  changed  very 
white  ;  which  I  taking  notice  of,  and  ohaervini 
•  ■  .  ,..?'"•  "'y  '""^  niarquis  of  Winchester 
cried,    M  here,  where  ?  I  don't  aee  it ' ") 
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1860,  Chtef  JiMtiM  Appltlon,  EtMmiw,  320 :  "  Th*  wJt»#«  r"  •"»,  tb*  promptMM  m 
MpniMdiUtodwM  of  hit  MMwtn  or  Um  nnnm.  ibair  dUllnotneu  miU  pvtien'wlty  c 
lk«  want  of  tb«M  MMntiala,  llMlr  InoorrvetiiMS  in  g«n«r»U  or  pwrtlcultrt,  thvlr  dIrMi 
n«M  or  rrMlTviMH,  art  loon  d«tret«d.  .  .  .  Tbo  •ppnriinM  miU  manner,  tlia  voIm,  ih 
gMtarw,  tb«  rMdiDCM  and  promptnvM  ol  lh«  antwa<^,  Um  tvasluni,  Uia  raluotanr*,  tli 
■iiauca,  th«  mntainacloiu  tilHneo,  th*  eontradlotloiis,  tii«  •splauationi,  Uiv  Intolligvnc 
or  th«  want  of  intclli||«nm  of  th*  wltiwua,  tha  iMuaiona  whioh  niova  or  eontrol  —  faar, luv< 
hate,  mrj,  or  nvanga  — ,  ara  all  o|M<n  to  obaarratlon,  uotad  and  waigtMd  by  tb«  jury."  » 

Thi«  •ocor.dary  advantage,  however,  does  not  sriae  from  the  confronUtion  o 
the  opponent  and  the  witneae ;  it  ia  not  the  conaequence  of  thoee  two  beinj 
brought  face  to  face.  It  in  tlie  witneas'  preaence  before  the  tribunal  tha 
iecurea  thia  aecondarjr  advantage,  —  which  might  equally  be  obtainw 
whether  the  opponent  wag  or  waa  not  allowed  to  croaa-examine.  In  othei 
worda,  this  aecondarjr  advantage  ia  a  result  accidentally  associated  with  tin 
process  of  confrontation,  whose  original  and  fundamental  object  is  the 
opponent's  cross-examination. 

f  1396.  Wltaeaa'  Praaeaee  before  Tribiwal  may  be  Dtspansed  with,  if  not 
ObtainabU.  The  question,  then,  whether  there  is  a  right  to  be  confronted 
with  opposing  witnesses  is  essentially  a  question  whether  there  is  a  right  of 
cross-examination.  If  there  has  been  a  cross-examination,  there  has  been  a 
confrontation.  The  satisfaction  of  the  right  of  cross-examination  (under  the 
rules  examined  o»f«,f§  1.371-1393)  disposes  of  any  objection  based  on  the 
so-called  right  of  confrontation. 

Nevertheless,  the  secondary  advantage,  incidentally  obtained  for  the  tribu- 
nal  by  the  witness'  presence  l)efore  it— the  demeanor-evidence  —  is  an  ml- 
vantage  to  be  insisted  upon  wherever  it  can  be  had.  No  one  has  doubted 
tliat  it  is  highly  desirable,  if  only  it  is  available.  But  it  is  merely  desirable. 
Where  it  cannot  be  obtained,  it  need  not  be  retiuired.  It  is  no  essential  part 
of  tlie  notion  of  contmntation ;  it  stands  on  no  better  footing  than  other  evi- 
dence  to  which  special  value  is  attached;  and  just  as  the  original  of  s  docu- 
ment (on<e,  §  1192)  or  a  preferred  witness  (ante,  §  1308),  may  be  dispeiiseil 
with  in  case  of  unavailability,  so  demeauor-evidence  may  be  dispensed  with 
in  a  similar  necessity.  Accordingly,  supposing  that  the  indispensable  re- 
quirement of  cross-examination  has  been  satisfied,  the  only  remaining  inquiry 
is  whether  the  demeanor-evidence,  to  be  obtained  by  the  witness'  production 
before  the  tribunal,  is  available. 

This  inquiry  —  the  conditions  of  unavailability  of  demeanor-evidence,  l)j- 
reason  of  death,  illness,  and  the  like  —  remains  now  to  be  made.  But  Krst 
the  effect  must  be  considered  of  the  constitutional  sanction,  in  th-  Unitfd 
Stat«s,  of  the  principle  of  confrontation ;  for  this  has  often  erroneously  affected 
the  judicial  attitude  towards  demeanor-evidence. 

§  1397.  Bffaot  of  Constitiitional  Banotlon  of  Confrontatton.  In  the  United 
States,  most  of  the  Constitutions  have  given  a  permanent  sanction  to  the  prin- 
ciple of  confrontation,  by  provisions  requiring  that  in  criminal  cases  the 

*  Su  ilao  BUckstone,  III,  s;."). 
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•ocu«.d.holl  bo -confronted  with  th«  witneHU  >gainit  hiro  "  or  «  brought 
Uc  to  f.c.-  with  than...    Th,  question  th«.  ariTwhethar  thL  Zti- 

prodwiiitloin  the  •i»um.|  ihall  ,;,j„y  ,|„  ,(  |„ 

...  '.*■  iiV'"*"  •'•'"'''•l  |'f"M.mlon«,  il,« 
...■u«H|.|,«|lh.v..,ight  .  .  .  iol„.uBl,.;,,M 

rraiitMl  with  th«  •iin..«„  ,^i„.,  h,„ , 

"tl",'!*  «t"  *"«"*"'  fw  "'J  "K-ln.t  hint  on 
o.eh    )j    *,».,    ,7«o,    IV.1.  01   R..   Art    la 

•U  proof.  th.t  may  U.  f.vorBbl     to  h  ni  ;   10 

the  ».ou«,l  ihull  buri-  thf  rltflit  .  .  to  l« 
eonfronua  with  th-  witn.w...  Jg,i,„t  him  ")  • 
tomp.   L    1»97,  I  Jirwi  (to   -meH  tb.  win 

»•<•  );  Minn..  1887.  Art.  I,  fBC'InalKriinl. 
n»l  proMcuti..n.  th«  .,-eiii«-J  .l„ll  .„iov  the 
li.i.;  V;  *".^  '""'"'ntnl  with  the  «iti„«,.., 
Ti-  I.*"'!?  }',^^-:  "»0.  Art.  III.  I2« 
J  In  III  crimirul  prow-cation.  th«  ■cfiiw.I  .},„ii 
h«w  ■  riKht  .  .to  W  oonfrontwl  by  the  «lt. 
?.•',""  •f'?" ,»''"'  )  i  i'".  •  1H7S.  Art.  H,  I  W 
(  in  criminal  prowrution.  the  ■nimrcl  .|„,|| 
havBthenKht  .  .  .  tomct  ibn  «itne^«.,»p,i„.t 
him  face  to  fa.»  •)  j  Mmt. .  I8(U»,  Art.  Ill,  J  lu 
1    l>i  nil  cnn.iiml  pn^Lutioii.  ll,..  iciiiM.,!  J,„il 

cewlinffi,  if  a  witiifsaf cannot  give  wiiintv,  hia 
UM-Mition  ihall  •  takfn  iu  th.  manner  Vl!. 
acribc.  by  Iaw..i,d  in  th«  pn.«-.H-e  of  the  accL.! 
•nd  hia  coiinwl,  or  without  th.ir  presence,  if 
they  aha  I  fail  to  attend  tht>  examiLtiun  alter 
reanoiiable  notice  of  the  time  and  pla.n  thereof 
Any  dej>o.in„n  autboriied  by  thia%p,tion  may 
""•'•v"','"  evidence  on  the  trial,  if  the  wit- 

P.  C.  1895,  I  1 J55  (like  Con.t.  Art.  111.  f  16)  ■ 
Afbr. .  187fi,  Art.  I.  I  U  ,..In  all  criminal,!^: 
ecutiona  th«  accnaed  ahall  hare  the  right  . 
to  meet  the  witncMea  a^inat  him  face  to  face  "1  '• 

ff'  ?if"..^,'-  '^*'  IS""  ("In  a  criminal 
aition.thedcfci'Unt  lai-ntjtlcd  .  .  .  to  I* con- 
fronted with  th?  wltneaaea  againat  him  in  the 
preaence  of  the  Court  "  ;  but  proviaion  ia  made 
for  uae  of  te«tmiony  taken  on  pielimin  irv  heur- 

*"?'\'^u^;:  "*3'  ^"rt  '•  "rt-  15  ("'Every 
aubjcct  ahall  have  a  right  ...  to  mrct  the  wit- 
neanea  againHt  him  fare  to  face  ")  •  A'.  J. :  1844, 
Art.  I.  I  8  ("In  all  criminal  proaecutioiis  the 
Bcwiwd  .hall  have  the  right  ...  to  be  con- 
front«il  with  the  witnessea  again.t  him ") ; 
VV  jr.  .•  Comn.  L.  1897,  |  3785  ("In  all  crimi* 
nal  proaecutiona,  the  accnnid  .  .  .  ahall  be 
T^l?,"^.^  "'"'  ""■  »'»neaaea  against  him"); 
J  1047  (  to  meet  the  witiiciwea  face  to  face  ") : 
JV.  C.  1876,  Art.  I,  {  11  ("In  ,11  criminal 
proaecutiona,  every  man  haa  the  right  ...  to 
confront  the  icciisers  a.id  witnenw.  with  other 
teattmony");  Oh.:  1881,  Art.  I,  1 10 ("In  any 


•  Ah. I  U76,  Art.  I.  «7  ("In  alt  criminal 
P»««ecutl.in«  tha  accu»-d  ha.  a  right ...  to  b* 
eonfront^l   by  th.  wllne«„   ,»|„„    |,,„  ■, 

./ii  .!"*'.^*-  "•  •  '"  <"'•'  •»  'rimlnaf 
pr.iw«uti<>n.  the  a.cuwl  .hall  enjoy  the  right 

;  •  •,.•"  »•  eonfmnt«J  with  thewltneMaamlnat 

latum  .hHll  have  th.  |mwer  to  pnivida  for  tha 
umng,  in  the  preaence  of  the  accuwd  and  hia 
cuunwl,  of  depiMitiona  of  wltiieM*.  In  criminal 
eaw.,  other  than  cam  of  homicide,  when  thera 
ia  re.«.n  to  Wiiara  that  the  witne«,  from  inahil. 
'*y  "f  """r  cauiie,  will  nut  attend  tha  trial")- 
P.  C.  f  «««  ("In  a  criminal  action  tha  defend' 
■nt  U  antitled  .  .  .  to  Iw  confronted  with  tha 
wltneM*.  againat  him,   in  the  nrercnc*  of  tha 

1»7«,  Art.  II,  I  lac'In  criminal  proMcutiona 
the  aycu»-d  .hall  have  the  right  .  \  .  to  meet 
the  witncBw,  againat  him  face  to  faca");  t  17 
(  Such  <le|n.ition  (of  a  witneu  in  criminal 
C|we«]  -hall  not  be  u«,l,  if,  |„  the  opinion  of  the 
Court,  the  perunal  attendance  of  tha  witneat 
might  be  procured  by  the  prowwutinn,  or  i.  pro- 

I'lT?!.  I-''  '.t-r''!"^'"'!  <-'<"•»••   Wi,  Art.  I, 
*i   i!  .'""".""•n'nal  pro«vution«,  the  accuwd 
•hall  have  the  right  ...  to  he  confrontwl  by 
the  »itnpwie,  ngai,„t  him  ") ;  Del. .- 1831,  Art.  I 
?  .^'L"!""  '"■'"'•'"«'  proaecutiona.  the  accUM-d 
hiilh  aright  ,  .  .  to  meet  the  witneaw.  in  their 
examination  face  to  face  ")  ;  Art.  VI  1 1«  ("  In 
civil  causes  when  pending,  the  Suiwriur  Court 
•liitll  have  the   |»wer,  belure  judgment,  .  .  . 
of  directing  the  examination  of  witnewe.  that 
are  aged,  very  infirm,  or  going  ont  of  the  Sute. 
upon  interrogatories  d»  beru  ,.ae,  to  be  read  in 
evidence  iii  case  of  the  death  or  deiMrtnre  of  the 
witue«»s  t)elore  the  trial,  or  innliility  by  reaaon 
of  age,  sickness  bodily  infirmity,  or  imi.rinon- 
ment,   then  to  atten<l ;  and  also  the  inwer  of 
obtaining  evidence  from  tdaces  not  within  the 
State")  J  Fla. :  1887,  Uecl.  of  B.,  i  n  ('.  |„  ,|i 
criminal  prr,.«.cutiona  the  accused  shnll  have  tha 
right  ...  to  meet  the  witnesses  against  him 
face  to  face   ) ;  On. .-  1877,  Art.  I.   |  1,  ,«r.  6 
(    Every  person  chargetl  with  an  offence  against 
the  law.  of  thia  State  .  .  .  .hall  l«  confronted 
with  the  witnesaea  testifying  against  him  ") ;  m> 
also  Cr  Code  189S,  1 8  ;  /«. ,  1870,  Art.  11, 1 9, 
(    in  all  criminal  prosecution,  the  accuseil  shnli 
have  the  right  ...  to  meet  the  witiiewe^  fn.c 
to  face    );    /«rf. ,   1851.   Art.  I,   |  IS  (•'!„  „il 
cnmiri!  prostcutiona  the  accused  Khali  have  tlie 
right  .  .       to  meet  the  witnesaea  face  to  face  ") : 
K«v.  .St.  1897,  1 1876  (like  Const.  |  13)  ■   /,.  • 
1857,  Art.  I,  {  10("  In  all  criminal  prosecuti.mi,' 
and  in  caacs  involving  the  life  or  liberty  of  an 
individual,  the  accused  shall  have  a  right 
to   be  confronted   with     he  witnesses    against 
hmi    );  A«n..-  1859,  Bill  of  R.,  S  10 ("In  all 
prusecntions,  the  accused  shall  he  allowed 
to  meet  the  witnea.  face  to  face") ;  Xy.i  1891, 
?  "J"'Pf"  crimin*!  prosecution,  the  iccnMd 
has  the  right  ...  to  meet  the  witneasea  face  to 
tKt  ) ;  Zi. .-  1879,  Art.  VIII  ("In  all  criminal 
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tutional  provisions  affect  the  common-law  requirement  of  confrontation, 
otherwise  than  hj  putting  it  beyond  the  possibility  of  abolition  by  an  ordi- 
nary legislative  body.  The  only  opening  for  argument  lies  in  the  circum- 
stance that  these  brief  provisions  are  unconditional  and  absolute  in  form,  i.e. 
they  do  not  sny  that  the  accused  shall  be  confronted  "  except  when  the  wit- 
ness is  deceased,  ill,  out  of  the  jurisdiction,  or  otherwise  unavailable,"  but 
impeiativjly  prescribe  that  he  "  shall  be  confronted."  Upon  this  feature  the 
argument  has  many  times  been  founded  that,  although  the  accused  has  had 
the  fullest  benefit  of  cross-examining  a  witness  now  deceased  or  otherwise 
unavailable,  nevertheless,  the  witness'  presence  before  the  tribunal  being 
constitutionally  indispensable,  his  decease  or  the  like  is  no  excuse  fur 
dispensing  with  his  presence. 

That  this  argument  is  unfounded  cannot  be  doubted  ;  and  the  answer  to  it 
may  be  put  in  several  forms:  (1)  There  never  was  at  common  law  any  recog. 
nized  right  to  an  indispensable  thing  called  confrontation  as  distin;,'uislio(l 
from  cross-examination.  There  was  a  right  to  cross-examination  as  in(hs- 
pensable,  and  that  right  was  involved  in  and  secured  by  confrontation ;  it 
was  the  same  right  under  different  names.  This  much  is  clear  enough  from 
the  history  of  th»j  Hearsay  rule  (an(e,  §  1.364),  and  from  the  continuous  under- 
standing and  exposition  of  the  idea  of  confrontation  (ante,  §  1395).  It  fol- 
lows that,  if  the  accused  has  had  the  benefit  of  cross-examination,  he  has  had 
the  very  privilege  secured  to  him  by  the  Constitution.* 

(2)  Moreover,  this  right  of  cross-examination  thus  secured  was  not  a  ri"lit 


trial,  in  any  Court,  the  party  accused  shall  h« 
allowi-J  ...  to  meet  the  witnp^sea  face  to 
face  '•) ;  Okl.  StaU.  1893,  §  4874  ("  In  a  criminal 
action  the  ilereiiJant  is  entitleil  .  .  to  be  roii- 
fronteil  with  the  witnesses  against  him  in  tlie 
presence  of  the  Court")  ;  Or.:  1859,  Art.  1,  §11 
("  In  all  criinimil  prosecutiims,  the  accuwrt  shall 
have  the  riirht  ...  to  meet  the  witnesses  face 
to  face';;  PH.:  1874,  Art.  I,  J  9  ("  Inall  crinii. 
nal  pru!ic>Miti(iiH,  the  accnse>l  huth  a  right  .  .  . 
to  meet  tin-  witnesses  face  to  fai'c  ")  ;  R.  I.  ; 
1842,  Art.  I,  {10  ("In  all  criminal  proseru- 
tions,  the  accused  shall  enjoy  the  right  ...  to 
Ik  confronted  with  the  witnesses  against  him  ") ; 
S.  C.i  1882,  Art.  I,  {  13  ("Every  person  shall 
have  a  riifht  ...  to  meet  the  witnesses  against 
him  face  to  face  ") ;  1895.  Art.  I,  1 18  ("  In  all 
criminal  prosecutions  tlie  accused  shall  enjoy  the 
right  ...  to  be  confronted  with  the  witnesses 
against  him");  S.  D. :  1889,  Art.  VI,  $90 
( "  In  all  criminal  prosecutions,  the  accused  shall 
have  the  right  ...  to  meet  the  witnesses 
against  him  face  to  face  ") ;  .Stats.  1899,  {  8285 
(a  defendant  ia  entitled  "to  be  confronted  with 
the  witnesses  against  him  in  the  presenile  of  the 
court");  Tmn.:  1870,  Art.  I,  {  9  ("In  all 
oriminal  prosecutions,  the  accused  hath  the 
right  .  .  .  to  meet  the  witnesses  face  to  face") ; 
ao  also  Code  1896,  }  7355 ;  Tex. :  1876,  Art.  I, 
§  10  ("  In  all  criminal  prosecutions,  the  accused 
.  .  .  shall  be  confronted  with  the  witnesses 
against  him");  U.  S.:  1787,  Amendment  VI 
("  In  all  criminal  prosecutioiiS,  the  accused  shall 
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enjoy  the  right  ...  to  lie  confronted  with  tlie 
witnesses  against  him");  UUih:  1896,  Art.  I. 
{12  ("la  criminid  prosecutions  the  accused 
shall  have  the  right  ...  to  he  confronted  l>y 
the  witnesses  a^'ainst  him  ") ;  Rev.  St.  ISitS 
{  4513  (like  Cal.  P.  C.  {  686)  ;  Vt. :  Ch.  I,  Art. 
10  ("In  all  nro.secutions  for  criminal  olfenrcs. 
a  fierson  hath  a  right  ...  to  be  confronted 
with  the  witnesses");  so  also  Stats.  18i)4, 
{  1861  ;  Vu:  1869,  Art.  I.  §  10  ("  In  all  capital 
or  criminal  iirosecutinns,  a  nmn  hatha  right  .  .  . 
to  be  confronted  with  the  accusers  and  wit- 
neases");  lil02.  Art.  I,  §  8  (same,  oniiltini; 
"capital  or");  Wanh.:  Art.  I,  {  22  ("In 
criminal  i>rosecutions,  the  accused  shall  Imve 
the  right  ...  to  meet  the  witneascs  ngiiiist 
him  face  to  face  ")  ;  W.  Va. :  Art.  Ill,  §  1 1 
("In  all  sui'h  trials  [of  crimes  and  niisiii'- 
nieanors],  the  accused  shall  ...  be  confmntcil 
with  the  witnes.ses against  him  ") ;  H'ts. ;  Art.  I, 
{  7  ("In  all  criminal  prosecutions  the  ncrnso.l 
shall  enjoy  the  right  .  .  .  Ici  meet  the  witiM'^s 
faoe  to  face");  Wyo.  :  1889,  Art.  I.  §  10  ("Ij, 
all  criminal  prosecutions  the  acrused  shall  haw 
the  right  ...  to  he  confronted  with  tli.-  wit- 
nesses against  him  "). 

•  This  fii-st  answer  plainly  disposes  of  all  ob- 
jections to  the  use  of  cross-examined  de|iositiotis 
anil  former  testimony.  But  the  use  of  dyinj,' 
declarations  and  other  exceptional  statements 
can  only  be  met  by  the  further  anaweis  set  forth 
in  (2)  and  (S). 
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devoid  of  exceptions     The  right  to  Bubject  opposing  testimony  to  cross^x- 
amination  is  the  nght  to  have  the  Hearsay  rule  enforced;  f./the  uZT^ay 
rule  IS  the  rule  requiring  cross-examination  (ante.  §  1362).     Now  the  Hear- 
say  rule  IS  not  a  r.,-      ,ithc  at  exceptions ;  there  never  was  a  time  when" 
was  without  exceptions.    There  were  a  number  of  well-established  ones  ,.t 
the    ime  of    he  earliest  constitutions,  and  others  might  be  expected  to  bo 
developed  m  the  future.     The  rule  had  always  involml  the  idfa  of  excop! 
tion8.and  the  constitution-makers  indorsed  the  general  principle  merely  as 
such.     They  did  not  care  to  enumerate  exceptions ;  they  luerely  nanSnd 
described  the  principle  sufficiently  to  indicate  what  was  intended  -just  a^ 
the  brief  constitutional  sanction  for  trial  by  jury,  though  absolute  in  form 
did  not  attempt  to  enumerate  the  excepted  cases  to  which  that  form  of  trial' 
was  appropriate  nor  to  describe  the  precise  pr.Hjedure  involved  in  it  -iust 
as  the  brief  prohibition  against  "abrid^-ing  the  freedom  of  speech"  was  not 
intended  to  ignore  the  exception  for  defamatory  statements  -just  as  the 
brief  guarantee  of  the  right  to  have  counsel  was  not  intended  to  prohibit  a 
prosecution  where  no  counsel  could  be  found  by  the  accused. -just  as  the 
prohibition  against  involuntary  servitude  does  not  abolish  the  father's  com- 
mon-law right  to  the  services  of  his   child.    The  rule  sanctioned   by  t^ 
Constitution  is  the  Hearsay  rule  as  to  cross-t,xamination.  with  all  the  excen 
t.  ms  that  may  ic jitin-,  .ely  be  found,  developed,  or  created  therein 

(.i)  The  net  result,  then,  under  the  constitutional  rule,  is  that  so  far  a., 
testimony  is  required  under  the  llears.iy  rule  to  be  taken  infra-judicially,  ic 
shall  be  taken  in  a  certain  way.  namely,  subject  to  cross-examination,- n, , 
secretly  or  ex  parU  away  from  the  accused.     The  Constitution  does  not  pre- 
scribe what  kinds  of  testimonial  statements  (dying  declarations,  or  the  like) 
shall  be  given  infra-judicially -this  depends  on  tiie  law  of  evidence  for  the 
time   being-,  but  only  what  mode  of  procedure  shall  bo  followed -i  e  a 
cross-examining  procedure -in  the  case  of  such  testimony  as  is  required 
by  the  ordinary  law  of  evidence  to  be  given  infra-judicially. 
These  answers  are  represented  in  the  following  passages : 
1852,  Lumptin,  J.,  in  Campbell  v.  Stale.  11  Ga.  374:  "The  admiHsion  of  dyinc  decla- 
r^oosn  evidence  wa.  never  8uppo«,d  i,.  England  to  violate  the  well-e.stabluCdpr£ 
pies  of  the  common  l.w  that  the  witne«,e.  against  the  accused  should  be  exami'ed^    1 
pr««nce.    The  two  rulea  have  co-existed  there  certainly  since  the  trial  of  K Jl.    7'^ 

meet  the  witne^ea  against  him  face  to  face  is  no  new  principle.  It  is  coeval  whtl^ 
emnmon  law.  Its  recognition  in  the  ConstituUon  was  intended  for  the  t«S  p urpol 
of  giving  It  prominence  and  permanence."  P'lrposea 

r.,  ^"^2,  J^rj""'.-^-.  *"  ^"i**'*  V.  Stale,  23  Mm.  322,  357:  "The  admi.saion  of  these 
dyng]  declarations  was  est:.bli.shed  as  a  rule  of  evidence  by  the  CourU  of  t  "e  ^„  m^ 
law,  almost  coeval  with  the  foi.ndations  of  that  law  itself.     The  general  prin     .iH    th^ 

ZZd  «T  '  ,:  ""P"""!'  'r  "'""y"  ''«"'  ''•^"  'hearsay  evidence-  coi  d  not  b, 
ulTrL  »"  *'":""»"~r  *'""  "-o  adoption  of  this  rule,  an  exception  was  made  to  U 
in  th.  case  of  the  'dji.ig  declarations'  of  the  deceased  on  the  trial  of  a  party  chareed 
with  h«  murder.  .  .  .  When  th.  bill  of  rights  was  adopted  by  the  framers  of  our  ConS 
tution  they  wer«  aware  of  thU  rule  of  evidence  of  tL  common  law.    They  JoJa  U 
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adopted  into  and  (ormiiig  a  part  of  the  Jaritprndence  of  the  oomitry.  The  object  they 
had  in  view,  in  adopting  the  olaoie  referred  to,  was  not  to  introduce  a  new  or  aboliah  an 
old  rule  of  evidence.  Their  intention  waa  not  to  declare  or  specify  the  nature,  character, 
or  degree  of  evidence  which  the  Court*  of  the  country  should  admit  Their  aim  was 
■imply  to  re-assert  a  cherished  principle  of  the  common  law  which  had  sometimes  been 
violated  in  the  mother  country  in  political  prosecutions;  leaving  to  the  Courts  to  decide, 
according  to  the  rules  of  law,  upon  the  nature  and  kind  of  evidence  which  a  witness,  when 
confronted  with  the  accused,  might  be  permitted  to  give." 

185S,  BartUg,  C.  J.,  in  Summon*  v.  Stalt,  5  Oh.  St.  341 :  "This  right  ...  has  ap- 
plication to  the  personal  presence  of  the  witness  on  the  trial  and  not  to  the  subject  matter 
or  competency  of  the  testiiuouy  to  be  given.  ...  If  the  right  secured  by  the  bill  of  rights 
applied  to  the  subject  matter  of  the  evidence,  instead  of  the  witness  it  would  exclude  in 
criminal  cases  all  narration  of  statements  or  declarations  by  other  persons  heretofore 
received  as  competent  evidence." 

1857,  Leonard,  J.,  in  State  T.  McO'BlenU,  24  Mo.  416,  433:  "The  pnrpos':  .^f  the 
people  was  not,  we  think  to  introduce  any  new  principle  into  tlie  law  of  criminal  pro- 
cedure, but  to  secure  those  that  already  existed  as  part  of  the  law  of  the  land  from  future 
change  by  elevating  them  into  constitutional  law.  ...  It  was  never  supposed  in  England, 
at  any  time,  that  this  privilege  was  violated  by  the  admission  of  a  dying  declaration,  or 
of  the  deposition  of  a  deceased  witness  under  proper  circumstances;  nor,  indeed,  by  the 
reception  of  any  other  hearsay  evidence  established  and  recognized  by  law  as  an  exception 
to  the  rule.  .  .  .  These  exceptions  to  the  general  rule  were  never  considered  violations  of 
the  rule  itself;  they  grew  out  of  the  necessity  of  the  case,  and  are  founded  in  practical 
wisdom;  Rgland,  J.:  "The  provision  .  .  .  does  not  make  a  new  rule  of  evidence;  it 
does  not  declare  what  may  be  or  may  not  be  proper  and  lawful  evidence  on  the  trial  of  a 
criminal  prosecution ;  it  relates  to  the  position  of  the  witness  in  lawfully  detailing  such 
facts  as  may  be  lawfully  submitted  to  the  jury  in  a  criminal  prosecution.  ...  He  must 
be  in  court.  So  must  the  accused.  He  shall  not  detail  his  knowledge  of  the  facts  in  a 
dark  or  secret  chamber,  in  the  absence  of  the  accused,  to  be  afterwards  read  against  the 
accused  before  the  jury."  * 

1892,  Caisoday,  J.,  in  Jaehon  v.  Slate,  81  Wis.  127,  131,  51  N.  W.  89 :  "  The  right  of 
the  accused  to  meet  the  witnesses  face  to  face  was  not  granted,  but  secured,  by  the  con- 
stitutional clauses  mentioned.  It  is  the  right,  therefore,  as  it  existed  at  common  law  that 
was  thus  secured.    That  right  was  subject  to  certain  exceptions." 

It  is  important  to  appreciate  this,  the  true  interpretation  of  the  constitutional 
provisions,  because  the  erroneous  answer  has  occasionally  been  advanced,  the 
"witness"  who  is  to  be  brought  face  to  face  is  merely  the  person  now 
reporting  another's  former  testimony  or  dying  declaration,  and  that  thus  the 
constitutional  provision  is  satisfied  by  the  production  of  that  second  person.^ 
The  fallacy  here  is  that  the  statements  of  the  former  witness  or  dying 
declarant  are  equally  testimony,  since  they  are  offered  as  assertions  offered 
to  prove  the  truth  of  the  fact  asserted  (ante,  §  1361),  and  the  question  must 
therefore  still  be  faced  whether  these  testimonial  statements  are  covered  by 
the  constitutional  provision.''    That  they  are  not  so  covered  is  a  conclusion 

•  1900,  State  i>.  Moore,  158  Mo.  204,  66  8.  W. 
888  ("The  dUcuwiion  in   that  cane  [State  v. 


McO'BleiiiH]  .  .  .  constitute  a  chapter  in  our 
judicial  liiHtory  which  will  forever  command  the 
ailiiiiration  of  the  bench  and  bar  of  our  State  "). 
*  1837,  Smith,  J.,  in  Woodside  ii.  State,  2 
H(>w.  Miss.  666  ("  [In  dying  declarations]  the 
luurilcred  individual  is  not  a  witness.  .  .  .  His 


declarations  are  refrarded  as  facta  or  circiun- 
stances  connected  with  the  murder.  ...  It  is 
the  individual  who  swears  to  the  statements  i)f 
the  deceased  that  is  the  witness,  not  the  do- 
cea.sed  "). 

■  1858,  Napton,  J.,  in  State  «.  Houser,  2^ 
Mo.  437  ("To  say  that  the  witness  who  must 
meet  the  accused  '  face  to  bee '  is  he  who  ro- 
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r.^'ii'Lr/K^  be  reached  by  the  other  and  safer  answers  already  noticed 
f^  1  t«  J've  the  sound  theory  fully  understood  and  accepted  CSe 
f  he  other  should  temporarily  prevail,  its  overthrow  and  the  ex^urTof  S 

Hearsay  rule.  The  revision  and  extension  of  the  exceptions  is  graduallv 
progressing,  and  it  is  well  to  appreciate  fully  that  there  is  in  this^S 
nothing  inconsutent  with  constitutional  sanctions.  So  bold  a,S  nowE, 
the  attempts  to  wiest  the  Constitution  in  aid  of  crime,  and  so  coinpTa'S 

It  tL  r  ■  "S-""!  ""  ^r^^''''  *°^  ""f"""'^«^  objections  o'vid  nee 
Soubt      ^'•""''^'•''^  ''  «"•=*»  '^'•^"S^^  should  not  be  left  in  the  sUghtest 

§1398.   8«ne:  BUf  of  th,  L.w   la   th.   V«lo«.  Jnri.dlctlon.      (1)  In 

dealing  with  dej^.ntu>ns  and  >m.r  ^«^  on,,  our  Courts  ha^e  ilmo^t 
unanimously  ,ceived  them  in  criminal  prosecutions,  as  not  being  obnoxTot 
to  the  constitutional  provision.  The  leading  opinions  were  rendfrad  rhiflv 
between  1840  and  18C0.  Up  to  1886.  apparently  the  only  LTatte  S 
not  overruled  was  an  early  Virginia  case.^  afterwards  oft^n  cited.^wh  h  pr^ 
fessed  to  decide  the  question  merely  on  English  precedent,  and  Tt  on  cot 

Ututional  grounds,  and  proceeded  on  the  authority  of  an  earlier  EnXh 
treat.se.3  which  in  turn  went  upon  the  authority  of  Fenwick^^  TrS  a 
rarhamentory  decision  precisely  to  the  opposite  effect.*  and  mLnde  ;t7oJ 
by  he  writer  of  the  treatise.  This  early  Virginia  ruling,  of  s^ ^"^3 
m  Itself,  served  however  to  keep  a  doubt  alive;  and  in  the  last  generatS  a 

ew  zlUonsidered  rulings  in  other  jurisdictions  have  followed  TtTSrt 
from  these  ruhngs,  it  is  well  and  properly  settled  that  such  evidence-^ 
suming  always  that  there  has  been  a  due  cross-examination  -  i    admissible 
for  the  State  in  a  criminal  prosecution,  without  infringing  the  ConstirutSn  » 


ITOto  what  the  dying  man  has  said,  U  a  mere 
rvwion.  ...  [He  U  not]  the  witness  wliose 
testimony  u  to  affect  the  life  or  liberty  or  i.ron. 
ertv  of  the  accused.  It  U  the  dyinx  man  who  is 
speakuiK  through  him,  whose  evidence  is  t..  Iiave 
weight  and  efficacy  sufficient,  it  may  be,  to  Uke 
a»ay  the  prisoner's  life.  The  living  witness  is 
but  a  condmt-pipe.— a  mere  oigan,  thrt.ugh 
wPinm  this  evidence  is  conveyed  to  the  Court 
anil  jury  "). 

'  1827,  Fmn  ».  Com.,  8  Rand.  708. 

•  Peake,  Evidence,  60  (1801). 

•  See  the  trial  fully  considered  ante  {  1364 

19  li^'A^fu^'  *"<'•'"<"'  "■  State,  89  Ala! 
12,  7  So.  429  (here  the  statute  expressly  requiivd 
cniisrnt  of  the  defendant ;  but  in  this  case  the 
ililxxsition  had  been  taken  hv  the  defendant 
aii.l  was  not  pnt  in  by  him) ;  Ark. :  1895, 
V.mdrnff ».  Stato,  61  Ark.  157,  32  8.  W.  102 
srmble  (depositions  ;  but  see  the  earlier  cases  iii 

MTn"'.?,'"*''  '"••■  ^*"'  '•'•"''"'■  »•  People, 
:•■-'  III.  583,  693,  IS  N.  E.  809  (siiid  MUr  that 
till'  use  of  depositions  in  a  criminal  case  "  would 
!»■  a  direct  denial  of  the  richt  to  meet  the  wit- 
iiisses  f,„.e  to  face  "  ;  no  authority  cited  ;  see  the 
c.iiitraiy  later  case  in  the  next  note)  ;  la. ;  1871 
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State  V.  Collins,  82  la.  36,  40  (see  the  contrary 
later  casern  the  next  note);  A'a».;  I897,Stati 

Ay.:  1888,  Kaelin  v.  Com..  84  Kv    SKi   sua 
IS.  W    694  (said  obiter;  no  prece^dent  cit^"; 

Mmt..  1893,  State  v.  Ue,  13  Mont    248    ii 

OU  'Z&'''^\l'f'  '''"^',?-"'  "'  "™  «t  no'te? : 
p  •  -J^^  Catkins  r.  U.  S.,  6  Okl.  729,  50 
^""•88:  If'  1896,  Cline  v.  Stale,  36  Tex 
Cr.  Ap,..  320,  36  8.  W.  1099  (ap,«i„tly  at 
tempting  in  a  singulaily  uiienlightl-i' e,l  opinion, 
to  overrule  the  long  line  of  IVxas  preLlei  "i 
nted  «"  the  next  note);  Fa.:  1827  Finn  v. 
Com.,  6  Rand    708 ;  1863,  Com.  v.   Biogy,  10 

T,"-    '^\  ^P,  <•"'»"■»  ^'^  approved  ;  but 
notliing  said  of  the  constitutional  question). 

Besides  the  following  cases,  many  others 
cited  in  the  sections  post,  after  §  1402,  use  such 
evidence  in  criminal  cases  wilhout  expressly 
passing  uiKni  the  constitutional  question  lAla.! 
187»,  Hoiton  V  State,  18  Ala.  488,  495  ;  Ark.  ; 
1860,  Pope  P.  htate,  22  Ark.  372;  1881  Green 
I  f'-'^i  ^»  ''i-J°\  321  ;  1894  Vaughan  ; 
State,  58  id.  363,  370,  24  8.  W.  885  ;  1896 
McNamata  v.  State.  60  id.  400.  80  .S.  W.  762; 
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(2)  The  same  result  lias  been  reached  with  regard  to  the  constitutional^ 
of  evidence  admissible  by  way  of  exception  to  the  Hearsay  rule.    The  use 
di/ing  declarations  has  l)een  often  thus  passed  upon,  and  without  any  dissen 
ing  rulings."    A  like  conseciuenco  must  of  course  also  follow  for  the  othi 
exceptions  to  the  Hearsay  rule,  and  has  been  expressly  sanctioned  for  ofieii 


Col.:  1872,  People  v.  Murphy,  45  Cal.  137; 
1834,  People  v.  Oiler,  66  iil.  101,  4  I'ai;.  1068  ; 
1893,  People  v.  DougUsa,  100  i<l.  1,  5,  34  Pao. 
490,  tmbUi  1895,  People  t>.  Chin  Hntie,  108 
id.  597,  41  id.  697  ;  1897,  People  v.  8ierp.  116 
id.  249,  251,  48  Pac.  88  ;  (lieemMe  tli«  Coiioti- 
tiition  baa  no  confronUtion-vUiiae) ;  1897.  Peo- 
1>1b  v.  Cady,  117  id.  10,  48  Pac.  908;  for  a 
I>etmliar  iitatiitory  diatinutioii  iu  this  State,  see 
the  end  of  thia  note ;  Colo. :  1895.  Byaii  r. 
People,  81  Colo.  119,  40  Pac.  775  (under  Count, 
•rt.  8,  aeota.  16,  17)  ;  Del. :  1855,  Sbite  v. 
Oliver,  2  Houat.  689;  Go.:  1856,  Willinuis  v. 
State,  19  Oa.  403  ;  Ida. :  1890,  Terr.  t>.  Kraiia, 
i  Ida.  627,  632  ;  ill. :  1870,  Barnett  v.  People, 
64  111.  325,  330  (former  teatimoiir) :  1898,  Uil- 
li'spie  V.  People,  176  id.  238,  52  N.  K.  250  ;  la.  : 
1381,  Stiite  V.  Fitzgerald,  63  la.  272,  19  -V.  W. 
802  ;  Kj/. :  18.i5,  Walaton  v.  Co  n.,  16  B.  Monh 
35;  La.!  1876,  State  v.  Harvey,  23  La.  An. 
10.i  ;  1903,  State  v.  Kliue,  109  l^a.  622,  33  So. 
613;  1903,  State  K.  Bauka,  111  id.  22,  35  So. 
370;  1903,  Sute  v.  Wheat,  ih.  860,  35  So. 
955  (the  rule  ia  not  different  under  the  Consti- 
tution of  1898);  Miva.  :  1816,  Com.  «.  Kich- 
ards.  18  Pick.  437  ;  Mieh. :  1895,  People  e.  Case, 
105  Mich.  92,  62  N.  W.  1017;  .Viim. :  1895, 
State  r.  George,  60  Minn.  503,  «3  N.  W.  100  ; 
ifivi. !  1837,  Wooilsidea  o.  .State,  2  How.  865  ; 
1886,  Owens  v.  State,  83  .Miss.  450,  452  (former 
testimony ;  probably  overniliiig  Domiiiges  ». 
State,  7  .Sni.  &  M.  475);  1899,  Lipwoinb  v. 
State,  76  id.  2J3,  25  Sj.  158;  1902,  Dikes 
p.  State,  80  iil.  3.i3,  31  So.  744,  «mM«;  .Vo.  i 
1857,  Sute  V.  Mel )' ISIenis,  84  Mo.  416  (see  quo- 
tation supra) ;  1858,  State  v.  Houser,  26  id. 
433 ;  Wont. :  1395,  SUte  v.  Bvers,  16  Mont. 
685,  41  Pac.  708;  A^«ti.;  1877, "State  v.  John- 
ion,  12  Nev.  123;  .V.  V.:  1878,  Howard  v. 
Moot,  64  N.  Y.  262,  268  (St.  1821,  e.  19.  relat- 
ing to  the  perpetuation  of  testimony,  without 
cross-examination,  hold  constitutional) ;  1902, 
People  V.  Elliott,  172  id.  146,  64  N.  E.  837  ; 
Oh.  :  ISS'i.  Summons  v.  State,  5  Oh.  St.  341  ; 
185 •  Robbina  0.  State,  8  id.  163;  Pa.:  1873, 
Bi-  I  V.  Cora.,  73  Pa.  321,  325 ;  1892,  Com.  e. 
Ci..ary,  148  id.  26,  38,  23  Atl.  1110;  Tena. : 
1838,  Anthony  v.  State,  Meigs  285  ;  IS.iO,  Ken- 
diick  V.  State,  10  Humph.  484  (ovemilinj;,  in 
effect.  State  v.  Atkins,  1  Overt.  229) ;  1885, 
Baxtem.  State,  15  Lea  880;  1871,  Greenwood 
V.  State.  35  Tex.  637,  691  ;  Ta. :  1876,  John- 
■on  v.  State,  1  Tex.  App.  333,  338,  344  ("the 
constitutional  objeotion  ...  is  now  no  longer 
an  open  question  ") ;  1876,  Black  v.  State,  lb. 
363,  333  ;  1879,  Sullivan  v.  State,  6  id.  319, 
33'J  :  1380,  Piinlap  v.  State,  9  id.  179,  188  ; 
1337,  Stcagald  v.  State,  22  id.  *64,  490  ;  1888, 
Oilbirath  B.  State,  2«  id.  315,  318  ;  U.  S.:  1851, 
V.  S.  V.  Macomb,  5  McLean  288 ;  1895,  Mattox 


I'.  U.  8.,  158  IT.  8.  237,  240,  16  Snp.  837  :  ISS 
Brown,  J.,  Bobertnon  v.  Baldwin,  165  id.  2( 
17  Sup.  328;  irtah:  1876,  U.  8.  v.  Revnoh 
1  Utah  322  ;  mmh. :  1897,  State  V.  t'iisliili 
17  Wash.  544,  60  Pac.  412;  IV.  Va. :  18!l 
Carrico  v.  R.  to.,  39  W.  Va.  86,  89,  19  S.  . 
671  (left  nnilecided) ;  IVis. :  1892,  Jackson 
State,  81  Wis.  127,  130,  61  N.  W.  89. 

In  Cdti/ornia  there  is  a  limitation  of  aoi 
sort,  snpiKwed  to  rest  U|>on  P.  C.  {  688  (<|Uot< 
ante,  }  1388)  and  apparently  excluding  tes 
mony  at  a  former  trial,  while  admitting  testimoi 
given  before  a  committing  magistrate,  becnii 
the  statute  iu  terms  uutho:izc-s  the  latter  onli 
1881  People  v.  Chung  Ah  Chue,  67  Cal.  5«'; 
1831,  People  v.  Qinise,  59  id.  343  ;  1893,  lVu| 
V.  Gai-dner,  98  id.  127,  131,  32  Pac.  880  ;  18!i 
People  P.  Gonlon,  99  id.  227,  233,  33  Pac.  »(i 
1898,  People  v.  Brenuan,  121  id.  495,  53  IV 
1098  (charges  of  iu|ie,  extortion,  etc. ;  testimm 
at  the  preliminary  examination  excluded  ;  reaM 
obscuiv) ;  1901,  IVople  r.  Bird,  132  id.  2«I,  i 
Pac.  259  (testimony  at  a  furmer  trial  is  inudiiii 
sible  for  tlie  prosecution,  by  reason  of  the  nnii 
siun  to  enumiiate  such  a  cane  in  P.  C.  § tibi 
but  the  accused  may  usi-  such  testimony). 

In  U.  S.  V.  Zucker,  163  U.  S.  710,"  16  Sii 
641,  the  Court  merely  decided  that  a  suit  I 
the  Oovernmeiit  for  duties  payable  (the  plai 
titr  not  having  chosen  to  prosecute  criminal 
for  the  evasion  of  the  tax)  was  not  a  "crimiu 
iirosecution "  nmler  V.  8.  Const.  Am.  6,  ai 
hence  the  question  whether  a  de|iositiun  u- 
profwrly  taken  iu  France  was  not  alfected  I 
that  clause. 

•  1858,  People  v.  Glenn,  10  Cal.  86  ;  IS.''. 
Campliell  v.  State,  11  tin.  374  (see  quotati 
lupru) ;  1893,  Govt.  v.  Herring,  9  Haw.  IS 
189  ;  1858,  .State  n.  Nash,  7  la.  377  ;  18.^ 
Walston  V.  Com.,  16  B.  Monr.  34;  IS.", 
State  V.  Brumtto,  13  Li.  An.  45  ;  18153,  ('.a 
V.  Carey,  12  Cush.  246  ;  1852,  I,aml>eth  v.  Stat 
23  Miss.  322,  357  (see  quotation  ante,  $  lSi»7 
1893,  People  v.  Corey,  157  N.  Y.  1024,  51  X.  I 
1024  ;  1850,  State  v  Tilj.'hman,  11  Ired.  ."..'; 
1890,  State  v.  Kindle,  47  Oh.  St.  861,  24  N.  I 
485  ;  1902,  State  ».  Wing,  86  id.  407,  64  N.  I 
614  (for  the  exceptions  in  general)  ;  1836,  St^i 
V.  Saunders,  14  Or.  .300,  12  Pac.  441  ;  IM? 
State  V.  Murjdiv,  16  K.  I.  53:! ;  1900,  St  ii.' 
Jeswell,  22  id.  i36,  46  Atl.  405  ;  1857,  Burn 
».  State,  18  Tex.  731  ;  1878,  Black  v.  State. 
Tex.  App.  368,  384  :  1895,  Mattox  i>.  U.  S.,  i; 
U.  S.  237,  243,  15  Sup.  337  ;  1897,  Brown,  .1 
in  Robertson  v.  Baldwin,  165  iil.  275,  17  Su| 
326;  1896,  State  v.  Baldwin,  15  Wash.  15.  i 
Par.  650 ;  1870,  Miller  v.  State,  25  Wis.  :!Si; 
1877,  Stall'  V.  Dickinson,  41  id.  299,  308  ;  iS'.t: 
Jackson  v.  State,  81  id.  130,  137,  61  N.  W 
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nf 7^?''  and  for  reputation*  The  anomalous  recent  cnntran-  rulines  no- 
ticed under  the  former  head  and  in  the  preceding  paragraph  ab^v^a  "  in^^ 
esting  instances  of  th«t  finical  wisdom  which  looks  bnTk  overTcrturv  of' 

rsir^Sr'  r'^"'"  ^'""«'"^-'  -phomorL^rSi 

Tiiamed  or  ^""""' ''''"«  "'  '^'  Constitution's  birth,  never 

f.,^fiJ''f  constitutional  provision,  so  far  as  it  may  apply  i„  a  given  case 

JwZ..  T rT°'  "  r "*^»  "••  '^''""''''  »'  »«'•  0«f-d.nf.  sight  Of 

So  Lr  fli  ^'""""*  '"^  ''•■'^  '''"  ^--'"^fit  "f  ^"11  cross-examination 

thinrr.  T"?;  "'  '  '''°'"^"y  ""'^  disix^nsaWe  element  is  concernerthe" 
thing  required  is  the  presence  .f  th»  witness  before  the  tribunal  so  that  l2 

b  gathered  therefrom.  In  asking  whether  these  two  requirement  are  f„T 
falled,the  inquiry  for  the  first  element,  is  determined  by  the  rules  alreadv 
examined  {ante  §§  1373-1393).    For  the  second  ele„.ent.\here      1   tie  room 

iT£  u    ",''^  P**''  °^  '"'  testimony,  is  h.-fore  the  tribunal  where 

precise  fulfilment  of  this  requisite  m  a  given  instance ; »  but  it  will  ordinarily 

13N.  K.  808  (certihcate  of  marriage;  the  con- 
stitutional nromion  "  haa  no  reference  to  record 
evidence  which  may  during  the  progi-eaa  of  a 
cnmiiial  tnal  become  necessary  to  establish 
some  material  fact"),  igge,  State  v.  Matlock, 
,0  In  229  30  N  W.  49S  (connty  marriag^ 
rZ  oV  r°*  "cluiW  by  the  Constitution) ; 
18S8,  SUte  V.  Smith,  74  id.  680,  583,  38  N  W 
492  (approTing  State  v.  Matlock)  ;  1894,  State 
r.  Bchnnan.  114  N.  C.  797,  804,  19  S.  E.  220 
(I he  iise  of  offlcul  records  does  not  violate  the 
constitutional  prohibition  ;  here,  a  foreign  niar- 
riage  certificate  was  otherwise  ol-jectioiiable  aa 
mmuthenticated) ;  ]8<(9,  Reeves  t-.  State  7 
(oI,l*  96,  101,  108  (official  pawr  on  file;  Mc- 
•  lain  J.,  diM.  ;  but  tlie  niiyonty  take  the  un- 
tenn  lie  stand  that  "the  p«,*r  is  the  witness," 
and  that  production  of  a  certified  copy,  where  by 
law  the  original  need  not  bo  pitiduced",  is  in  efl-ect 
LTTiJ"""'-  f^'^™-  1««8,  State  r.Reidel, 
m  la.  430,  436  (noUry's  certificate  of  protest, 
rot  receivable  in  a  criminal  case  to  show  no 

-Z  'i,'  v*^'  ''*"P'*  '••  ''"«*"•  «<  Mich.  717. 
(^11,  .11  iN.  W.  896  (official  sisnal-service  record 
or  weather  ;  entrant  required  to  be  produced  in 

Jon^T  ,"'"'"•  ^I*"  '^*  P"^™'  principle) ; 
mVi  People  V.  Gomlrode,  -  id.  -,94  N.  W 
14  plerk  9  certificate  of  no  record  of  marriage, 
ex.lmled  under  the  Constitution  ;  distinguishl 
mg  People  v.  Jones,  mjn-a). 

Q,  ,      Jl'"?'"*^  '*"'■'"   •"  '^'onR  here:    Ky. 
S'ats.  1899,  J  4643  (official  steno^phic  report 
not  nsable  in  criminal  case  except  hy  defend- 
nnts  consent);  1899.  Cutler  v.  Terr.,  8  Okl 
101,  56  Pac.  861  (sUtutory  permission  for  us^ 
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of  official  reporter's  stenographic  notes  does  not 
allow  them  to  be  used  in  a  criminal  case  except 
by  <alliiig  the  reporter).  " 

•  1888,  State  v.  Waldron,  16  R.  1. 192. 14  Atl 
847. 

loo'i  ^a.^l  ^'V*  f-  ''"'"'"•  29  la.  133,  135  ; 
1884,  States,  iooks,  65  id.  452,  21  N  W  561- 
18»8,  State  i-.  Olds,  106  id.  110,  76  X.  W.'644  ■ 
1881,  State  v.  JlcNeil.  33  La.  An.  1332,  1335  • 
1896.  State  v.  Mitchell,  119  N.  C.  784,  25  S  k' 
/83  (ex  jHirU  examination  of  Iwstardy-prose'cui 
tnx  ;  fai.ure  to  object  is  a  waiver);  State  v. 
Rogere  119  Id.  793,  26  S.  E.  142(same).  Com- 
jwirc  §  1371,  ante. 

The  testimony  of  an  abgfnt  mtmeas,  received 
by  consent  of  the  pro.s.TUtii.n  to  avoid  n  continu- 
ance, is  therefore  not  within  the  niohibition  : 
^V  """"'•  "'"''"'••  ^"  ^'-  '"•  120,  (11  Pac.  126 
vbut  here  It  was  put  upon  the  ground  that  the 
W'ltness  agreeil  testiniouj  turned  out  to  be  favor- 
able to  the  defendant). 

'  The  following  are  i-.staices  of  aniiising  lecnl 
pedantry  :  1896,  Bpr,;ittt  f.  State,  62  Ark  516, 
3*  S.  W.  947  (liolding  »noneous  the  lution  of 
the  trial  Court  in  proceeding  with  llic  examina- 
tion of  witnesses  during  the  accused's  absence  in 
the  wateicloset)  J  1809,  State  v.  Mannion,  19 
Utah  SO."),  57  Pac.  543  (a  witness  for  the  State 
claiming  to  be  afraid  of  the  defendant,  the  fourt 
placed  him  bark  in  the  room,  out  of  sight  and 
hearing  of  the  witness;  held  improper,  on  the 
nlwunl  gn>und  that  the  dictionaries  define  "  con- 
front" as  meaning  "to  bring  face  to  face,"  niid 
that  *\\e  constitutional  provi.'.ion  was  thus  vio- 
late<i ;  Bartch,  C.  J.,  dis.senting  aa  to  the  rea- 
soning).   Compare  the  cases  cited  anU,  j  1393. 
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be  easy  to  determine  whether  in  substance  the  desired  object  of  the  kw  has 
been  obtained.* 

2.   dromMtanoM  of  Naowwity  making  tha  Wltnaia'  Paraonal  Praacnea 

ViWTallabla. 

§  1401.  PraUmlnary  DiattnoUoaa;  (a)  Dapoaitlon  and  Taatlmony;  (i)  Civil 
and  Criminal  Casaa ;  (c)  Taking  and  Ualng  a  Dapoaition.  Before  examining 
the  circumstances  of  that  necessity  which  dispenses  with  the  witness'  per- 
sonal presence  for  testifying  {ante,  §  1396),  it  is  desirable  to  notice  certain 
distinctions  which  here  play  a  more  or  less  important  part. 

(a)  There  is  on  principle  no  distinction  between  a  deposition  and  former 
testimony  as  to  the  conditions  upon  which  either  may  be  used  at  the  trial. 
So  far  as  the  circumstances  make  it  impossible  to  obtain  the  witness'  per- 
sonal presence  for  testifying,  by  reason  of  his  death,  illness,  absence  from  the 
jurisdiction,  and  the  like,  t'le  impossibility  exists  in  precisely  the  same  de- 
gree for  a  deposition  and  for  former  testimony,  —  supposing,  of  course,  that 
in  each  case  there  has  been  cross-examination.  There  is  on  principle  not 
the  slightest  ground  for  failing  to  recognize  all  the  dispensing  circumstances 
as  equally  sufiBcient  for  both  kinds  of  testimony.  Nevertheless,  there  is  in 
most  jurisdictions  more  or  less  inconsistency  on  this  subject;  and  it  .can 
never  be  safely  assumed  that  a  Court  will  treat  both  kinds  in  the  same  way. 
There  are  usually  independent  lines  of  precedents  for  the  two  kinds  of  testi- 
mony. This  is  due,  of  course,  to  the  peculiar  inability  of  the  common-law 
Courts  to  authorize  depositions  (ante,  §  1376),  in  consequence  of  which  the 
treatment  of  depositions  has  been  handled  apart  by  itself  as  a  special  legis- 
lative ^.oblf-m.  The  statutes,  in  granting  the  power  to  order  depositions, 
have  usually  specified  the  conditions  of  necessity  allowing  their  admission, 
and  this  statutory  specification  has  rarely  been  sufficiently  thoughtful  of  all 
the  possible  kinds  of  necessity ;  the  result  is  an  unfortunate  patchwork  of 
statutes  and  decisions.  Presumably  the  statutory  enumeration  wUl  not  be 
treated  as  intended  to  exclude  other  causes  unenumerated ;  this  ought  to  be 
the  construction. 

As  between  depositions  de  bene  esse  and  in  perpetuam  memoriam,  there  are 
also  to  be  found  diflferences  uncalled  for  on  principle.  The  statutes  author- 
izing depositions  of  the  latter  sort  have  seldom  enumerated  the  conditions  of 
use,  and  the  judicial  precedents  are  rare.  The  precedents  and  statutes  will 
therefore  here  be  distinguished  according  as  they  apply  to  former  testimony 
and  to  depositions  de  bene  esse  and  in  perpetuam  memoriam. 

(h)  There  is  on  principle  no  distinction,  as  to  the  conditions  of  necessity 


»  1880,  E«rl  of  Stafford's  Trial,  7  How.  St 
Tr.  1293, 1341  (SUffonl :  "  1  beg  your  lonUhipe 
that  he  may  look  me  in  the  face '' ;  the  witnen 
wa»  turned  to  the  Court ;  "  I  desire  the  letter  of 
the  law,  which  says  my  accuser  shall  come  face 
to  face  "  ;  L.  H.  S.  Finch :  "  My  lord,  von  do 
ice  the  witness ;  that  is  enough  for  face  to  ^ace  "  I  • 
1886,  Skaggs  V.  Stat«,  108  Ind.  S7,  8  N.  E.  696 


(the  prosecutrix,  in  >  rape  case,  was  deaf  anii 
dumb,  and  being  shocked  at  a  question  put  to 
her,  ran  out  into  an  ailjoining  room  ;  the  intrr- 
preter  followed  her,  obtainM  an  answer,  ami 
retanied  with  her,  in  about  one  minute,  awl 
then  reported  the  answer  to  the  Court ;  heU, 
that  no  substantial  right  was  prejudiced). 
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for  using  depositions  and  former  testimony,  between  civil  and  criminal  caxi 
If  absence  from  the  jurisdiction  (for  example)  is  a  necessity  in  the  one  class 
of  cases,  it  is  equally  a  necessity  in  the  other.  The  needs  of  public  justice 
are  as  strenuous  as  those  of  private  litigation.  It  is  even  more  necessary 
that  nn  offender  agamst  the  community  be  duly  punished  than  that  a  debtor 
discharge  his  private  obligation.  Our  traditional  tenderness  for  accused  per- 
sons  explains  to  some  extent  the  prevalence  of  this  distinction  in  some  juris- 
dictions. But  there  are  also  two  legal  principles  tliat  chiefly  account  for  the 
distinction  where  it  is  found:  (1)  The  constitutional  provision  requiring  the 
con  rontation  of  witnesses  with  the  accused  is  regarded  in  a  few  jurisdictions 
(ante,  §  IS-JS)  as  preventing  any  use,  by  the  prosecution  in  criminal  cases  of 
depositions  and  former  testimony  ;  (2)  the  statutory  authorization  for  taking 
depositions  has  m  some  jurisdictions  culpably  failed  to  give  that  power  on 
behalf  of  the  prosecution  in  criminal  cases;  accordingly,  if  such  a  deposition 
IS  there  offered,  it  is  rejected  for  the  simple  reason  that  there  never  was  au- 
thority in  any  officer  to  take  it;  the  deposition  is  legally  non-existent." 

(c)  There  is  a  distinction  to  be  observed  between  the  statutory  conditions 
upon  which  an  order  to  take  a  deposition  may  be  granted  and  those  upon 
which  It  may  be  used  when  taken.  The  statutes  empowering  Courts  to  order 
the  taking  of  depositions  usually  specified  also  the  cases  in  which  such  an 
order  could  issue,  —  the  witness'  illness,  or  impending  departure,  or  the  like 
Now  there  may  be,  b,  the  time  of  the  trial,  no  actual  necessity  for  using  a 
deposition  tak^n  merely  in  anticipation  of  a  possible  necessity ;  hence,  the  con- 
ditions of  necessity  for  using  the  deposition  are  in  law  independent  of  the 
conditions  of  policy  on  which  the  order  for  taking  may  have  issued.  The 
order  for  taking  concerns  a  preliminary  stage  of  the  trial,  the  machinery  of 
preparing  evidence ;  they  are  therefore  without  the  present  purview.  Until 
the  deposition  is  offered  on  the  trial,  the  question  of  admissibility  is  not 
raised.  The  statutes  prescribing  the  mode  of  taking  prescribe  also  usually 
the  conditions  of  admissibility ;  but  they  sometimes  make  no  provisions  of 
the  latter  sort,  and  then  resort  may  have  to  be  had  to  the  provisions  of  the 
former  sort  to  ascertain  the  legislative  intention. 

§  1402.  Oenaral  Principle  of  Necessity  or  UnavsUabUlty.  The  principle 
upon  which  depositions  and  former  testimony  should  be  resorted  to  is  the 
simple  principle  of  necessity,  —i.  e.  the  absence  of  any  other  means  of  utilizing 
the  witness'  knowledge.  If  his  testimony  given  anew  in  court  cannot  be  liaill 
It  will  be  lost  entirely  for  the  purposes  of  doing  justice  if  it  is  not  received  iii 
the  form  in  which  it  survives  and  can  be  had.  The  only  inquiry,  then,  need 
be :  Is  his  testimony  in  court  unavailable  ?  We  may  of  course  distinguish 
further  between  testimony  unavailable  by  any  means  whatever  and  testi- 
mony unavailable  without  serious  inconvenience.  The  common-law  rulings 
certainly  stopped  at  unavailability  of  the  former  sort ;  conditions  of  the  htter 
sort  rest  wholly  on  statutory  sanction.    But  the  common-law  principle 

*  The  caaet  depending  upon  this  reaion  are  pUced  pat,  %  1418. 
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clearly  went  in  theory  a.  far  as  the  former  line,  t.«.  there  are  indications  of 
a  pnnciple  broad  enough  to  sanction  any  case  in  which  the  present  testimony 
IS  m  fact  unavaUabU  by  any  tMam  whatever.  Such  a  broad  principle  was 
never  fully  and  consistently  enforced  in  practice;  but  it  clearly  existed  in 
gremio  legit  : 

Ante  1726,  Otfi,rt,  C.  B.,  Evldenw,  61 :  <•  In  thU  mm  ths  deposition  is  tlie  b«st  that 
esn  poMibly  be  had,  and  that  aiitwers  what  the  law  requires." 

M,h!l^'  '^it"'/L^'  *r  '!'!'''""  y-  ''"''"'"•  *  ^'^'-  *  8-  2-'  =  "  The  depositioDi,  if  pub- 
Uhe.^  could  not  be  read  at  law  unle*  it  w«.  proved  to  the  .atUfaction  iTthe  Court  Ihat 
the  witness  could  not  be  examined  at  the  trial." 

one  who  from  other  causee  ha»  become  inoaprwltotod  to  give  evidence,  ha.  .worn  upon  a 

,""  ^"  •  '•  "t'^'?'""'  °"  ""•  P"""'?''  »»""  *'  »  "'•  b«"  of  "hich  the  caM  admlu/' 
ms  Green,  J.,  in  Well,  v.  /«*.  Co.,  187  I'a.  160.  40  Atl.  802 :  '•  The  cauM  of  the  .nb- 
wquently  accrmng  incompetency  i.  not  material.     It  may  ariw  from  ,b.ence,  from 

butr'n^™"-  ,"""''':\r"'  t""'"'  °'  '""^  *  newly^reated  statutory  incompete.c>^ 
but  the  princple  controlling  them  .11  i,  that  if,  at  the  time  the  depo.ition  or  t^timony 
h^  lH«n  "T'i"?"  7"  «o"«l*tent,  it  may  be  given  in  evidence  after  the  incompetencj 

ut:::nThie  an"'™::;."" ""-  °* '"  *'"  "■»'•■•" ''~"'°"-  -•»  -  ^^^  «>•  -'^-» 

f.,.\*!.^;  '''°'T°/  f"*""  «'•""'«'/.  Evidence,  J  !68  :  "  The  .ame  principle  will  lead  u« 
farther  to  conclude  that  in  ail  ca.,es  where  the  party  ha.  without  hi.  own  fault  or  concu" 
renee  irrecoverably  lost  the  power  of  producing  the  witnen.  again,  whether  from  pS 

LmeTtriT   uZ\i::^:^  ""r  ""  «-"^y-idencelf  ^hat  he  t«.tXd T't 
lornjer  tmK     If  the  hp.  of  the  witnen  are  sealed,  it  can  make  no  difference  in  prinoit-le 
whether  >t  be  by  the  flnger  of  death  or  by  the  finger  of  the  law."  Pnuoipie 

It  remains  to  examine  the  precedents  dealing  with  specific  instances  of  un- 
availability. Some  of  these  rulings  have  been  rendered  under  the  terms  of 
express  statutes  (p<,.<,  §§  1411-1413);  but  it  is  not  always  practicable  to 
distinguish  whe  '.  T  a  statute  affected  the  ruling.  The  possible  cases  m.-iy  be 
grouped  under  three  heads,  according  as  the  witness  (a)  is  not  available  even 
for  the  purpose  of  servmg  legal  process  to  attend,  or  (J)  is  available  for  the 
purpose  of  process,  but  not  of  actual  attendance,  or  (c)  is  available  for  the 
purpose  of  process  and  attendance,  but  not  of  actually  testifying 

§  1403.  Speolfle  Co..  of  Unavailability ,  (I )  Death.  This  has  always  been 
the  tjpical  and  acknowledged  case  of  unavailability,  and  is  equally  conceded 
to  suffice  for  depositions  and  for  former  testimony.i  The  jurisdictions  in 
which,  by  anomaly,  it  is  not  deemed  sufficient  are  those  (post,  8  1418)  in 
which,  for  constitutional  or  other  reasons,  no  use  at  all  is  permitted  in 
cnminal  cases,  of  either  depositions  or  former  testimony, 
nf  !i,a  °^-  !?T ''  ^^^-  ^*'*~'"  ^"'"^  J»ri-dlouoa.  Where  the  witness  is  out 
11  V^rf'Tn ' "  "  'T''^^'  *^  '"""^^  ^''  attendance,  because  the  pro- 
cess of  the  trial  Court  is  of  no  foree  without  the  jurisdiction,  and  the  party 
desinng  his  testimony  is  therefore  helpless.'     Three  conditions,  however 


»  For  early  illustmtioni,  we  the  hirtory  of 

,  ^^V^I  ^b'  "f*-  *  "«*•  Fof  others,  see 
(jflV,  f  1398.  For  the  use  of  reputaiim  to  evi- 
dence the  witness'  <ie«th,  ifpM,  |  1626. 
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IllIL'**"'  ^^  T""  ^T^  "''^'^^  "  *««nt»l  in  "rfer  that  the  pment 
testimony  may  be  regarded  a,  unavailable  in  the  fullest  sense :  ^ 

(rt>  1  he  absence,  it  is  sometimes  said,  must  be  bv  wnv  of  r«,w,„,.  «„»         1 

return.'    This,  however,  seems  too  strict  a  rule  ;  bv  his  abseme  l,«  i.nV  T 
time  actually  unavailable,  no  matter  when  he  is  to  r^^^ur^     „d    f  L  J^^^^ 

stiU  ir  ;  r°''  ""^°''";"  "  ^  '^'1"*"^  •»  Postponoment'until  is  return" 
till  mor.  ,f   he  opponent  does  not  desire  or  consenVto  a  postp<,„eme  .t  tZ' 
u    o  reason  for  d.st.nguishinK  between  temporary  and  pema^e     ab  en  « 

(A)  It  IS  sometimes  said  that  an  effort  should  have  Wn  mad    to  Z«arfe 

tZT  ""^T"^  attendance-  and  no  doubt  the  trial  Court'   dS£ 

StraTr'lrX'  *  '-''"'''-'■•  '^'  ''''  -ecessaryrpS 

(e)  It  has  also  been  suggested  ♦  that  an  effort  should  have  been  made  to 

is  nolu  "r «; ''r  """*  *^  "'"'""•^"  '•  '^"^  ^l""  -  futile  for  a  delsttio^ 
18  no  better  than  his  former  testimony  "fposition 

.pJoSr"'"^  of  admission,  then  (absence  from  the  jurisdiction  of  trial)  is 
generally  accepted  for  tetin^on,  at  a  former  trial ;"  i  few  Courts,  fSug 

•  Sec  the  AUbamii  cnsen,  infra. 
For  the  iwraou'a  dwUrntioiis  u  evidence  of 

intent  not  to  return,  see  poet,  |  1725 

•  AV   1737,  Fry  v.  Wcxvi.    1  Atk     446- 
C^.-i  ;   1852.   R«,  ».  Jone^  g  i^,.   Can.   58,' 

1^9  Sutor  V.  McLnaa,  18  U.  C.  g.  B.  490  492 

i;    '  '*,^'.  ";  '^'«'"'  ^  *"•    N.  Br.  423,  427 
Ala. !  1861,  Long  ».  Davis,  18  Ala.  803  ("per- 

!i'!i"n"'<.i"'^S«''T'  1»«0.  Min.'*  ».  Slurtl-vint 

?V  AV,^*'^•  ^r  '■  '*'""*•  8«  *'»•  <7,  60, 
»  So.  435  (al«ence  for  an  imleHnite  time,  auf- 
hnent,  even  in  criminal  case);  1888,  Soutli  r. 
State,  lb  617.  820,  6  So.  52  (pemiunent  ahwnce, 
5"'"i"'">'„'888.  Perry  i,.  State,  87  M.  30 
«  •  .,"''P*""'"™'  ""•  i'l'l'-fi'iite  alweme. 
Q  5^'"."^  •  "SO-  P™i"  ».  State,  92  id.  41, 
»  So.  406  (abaenco  "  for  such  an  indefinite  time 
that  his  return  is  merely  continm-nt  or  con- 
Jfctiiral,  sufficient) ;  1891,  Lucan  ».  State  98 
1.1.   51,    11  So.  216  (prece,li-  g  definition  held 

2?  .'"^o'!'}'"""'*  ""  tl"*  f'"'*'  :  18»3,  Lo'very  i;. 
State,  98  id.  45,  50,  13  So.  8  ;  1894,  Thorop 
-on  ».  State,  106  id  87,  76,  17  So.  512  (-am"?; 
1891,  Burton  r.  State,  107  id.  68  73  18 
Ho.  240  (indefinite  absence,  .snflicieiit)  :  1895 
(.."rn,"  cV  ^'"'''  *"«  '''•  8^'  "  8^-  512 
ii.lfinite  time  that  his  retnin  is  contingent 
?"'""?«'*"■»"),  1897,  McMMnnu.  state.  113 
•  %?^  So.  418  ;  1897,  Mitcl.-ll  v.  Sute,  4 
i;l.  1,  22  So.  71  ;  Bii.'on  r.  State,  US  id  1  22 
So.  585;  1898,  Dennis  r.  Sute,  f 8  ,n  72  23 
».  1002  :  1900,  Utt  ,.  State,  124  id    M  27  So 

IQOrt 'n"'"'!'*'!''"'^* J"    J''"«li<'t>"n    suffice.); 
1900,  Birmingham  N.  Bank  i..  Bradley,  -  id. 

1 


— ,  80  So.  646  (former  testimony  of  one  who 
had  'remove-l  from  the  Bute  and  was  at  the 
time  without  the  jurisdiction,"  ndmitte<l)  •  190J 

from  the  State  "permanently  or  for  an  inililinite 
it"'«  ,''^f«'^J  ^^'^'  •'"™'''  "•  Alalmmn,  187 
U.  S  133,  23  Sup.  48  (by  the  law  of  Al«l«n.a 
the  festimony  i«  receivable  if  the  witness  is 
beyond  the  jurisdiction  of  the  Court,  whether 
be  has  removed  from  the  State  permanently  or 
for  an  indehiiite  time") ;  1903,  Southern  (Vir  & 
r.  (o.  i>.  Jennings.  13?  Ala.  217,  34  ,So.  1002 
(witnesa  'staying  indefinitely  at  M.  i»  this 
Bintej  not  sufficient) ;  Ark. :  1874,  Hurlev  v 
?«r',«"/\V  ""V  'O^^""!""  '•.  sLiVe^K; 
oi  B  ^S^K}"^"^""  '■•  S'*'*'  '''8  ''I-  853.  370, 
?1,  -.o^-  ,??"„'  ''"'"•  ^■"''""  "•  Slote.  68  id 
441,  80S.  W.  30;  Cat.  :  1873,  People r.  Dcvine 

l^'.l*3„''  '^'"■-  "'i  <'«■••  J8S9,  Adair  t». 
Adnir,  39  Ga  76,  77  :  1878,  Eagle  &  P.  M.  Co. 
V.  W  eloh,  61  Id.  445 ;  1893,  Pittinan  v.  State 
92  Id.  180,  17  H.  E.  858  ;  1893,  Atlanta  &  c! 

^"  t-  «„  ;  J"-  ,^'™'^'«t.  93  iJ-  »«9,  371,  20 
*-•  660  (whether  a  witness  is  "inaccessible" 
under  Code  i  3782  is  for  the  trial  judge's  de- 
termination);  1900,  Owen  v.  Palmour,  111  id. 
885,  36  S.  E.  969  ;  fa. :  1877,  Shis.ser  ».  Bur- 
lington.  47  la.  802  (provided  an  effort  has  Utu 
made  to  secure  the  witness'  voluntary  attend- 
ance or  luH  ile|«Mition) ;  1890,  Bank  v.  Gifford. 
(9  id.  ^11,  44  N.  W.  558  (residence  in  another 
county,  suffi.ieiit,  by  statute);  Kan.:  1902. 
Atchison  T.  t  S.  F.  ft.  Co.  v.  Oahom,  64  Kan 
187,  67  Pac,  547  ;  Ky. :  1895,  Revnolds  v. 
Powers.  98  Ky.  481,  29  S.  W.  299;  1896 
Loni.sville  Water  Co.  v.  Upton,  —  id.  _  36 
3.  W.  520  ;  /-«.  .•  1882,  State  v.  Douglass,'  34 
L.-1.  An.  523,  524;  1882.  State  v.  .Ionian,  ib. 
1219  ;  1898,  Slate  v.  Madison,  50  id.  679,  23 
763 
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•n  euly  New  Tork  ruling,  refuse  to  recogniie  it  at  all  ;*  a  (ew  othen  refui 
to  recognize  it  in  criminal  cases  particularly.'  For  depotitioHi  this  cause  wi 
at  common  law  esUblished  as  sufficient,*  subject  in  occasional  rulings  \ 


80.  eS3  (midniM  oat  of  th*  Mate,  ranrUnt) ; 
IMt,  8UU  *.  Bknki,  104  U.  480,  81  80.  68 
(pern  D«nt  *bwDc«  U  necMwrjr) ;  1908,  BUta  v. 
KIlDt,  10»  Id.  808,  88  8a  818  (abMnra  from  th* 
StiiUi,  with  no  nuoiHbla  prolabiUty  of  »  return, 
htlJ  •ulfluieiit);  1M8,  8Ute  *.  Banki,  111  id. 
•2i,  3.1  So.  370  (permtntntly  klaeiit  hnm  tht 
8ut«  ;  tcntimanr  *t  »  pnUniiury  heariM  kd- 
mitttJ  ;  the  prior  ruling,  lupra,  wm  nwtle  Id 
construing  •  ipeeiil  ttatute.  No.  U8  of  180H, 
nljring  to  curtain  Nvw  Orleuu  criminal 
u.  rU) ;  Jlf<<. :  1839,  Rooxn  ».  Kaborx,  3  O.  * 
J.  80 1  Mieh.!  1878,  tfowaM  v.  Patriclc,  88 
Mloh.  799  I  1899,  Wheeler  v.  Jenniran,  ViO  id. 
fit,  79  N.  W.  443;  Jfi'aa. ;  1893,  Minna- 
apoli*  M.  Co.  >.  B.  Co.,  81  .Minn.  304,  815, 
63  N.  W.  439 ;  (not  necewtry  to  try  lint 
for  hia  deposition) ;  189.1.  King  v.  MuCarthy, 
61  id.  190,  195,  68  N.  W.  940  ("  Dot  likely  to 
return  within  th*  iuri»tiution,"  suHluient)  ; 
1S98,  Hill  v.  Winston,  73  il.  80.  75  N.  W.  lOBO 
(ri)siilen':a  in  another  8tuti*,  suMuient) ;  itiH%t. : 
1903,  KtynoMs  ».  Fiti|iatrii:k,  —  Mont.  —  ,  73 
Pao.  510  (abaauee  not  aulHoinntly  ahown,  on  th* 
fants);  tfAr. :  1393,  Omiha  v.  J«nsen,  85  Xebr. 

05,  62  H.  W.  833  ;  1891,  On  ill*  8.  R.  Co.  v. 
Elkini,  39  id.  480,  6S  K.  W.  lOt  (mxreabMnca 
S'lWMent) ;  189i),  liOtre  v.  V.iiii(hn,  48  id.  ^51, 
47  N.  W.  461  ;  1S97,  Or.1.  »■  Nuh,  50  id.  S35, 
49  If.  W.  941 ;  189J,  WittenborK».  Milyneaux, 
59  id.  301,  80  M.  W.  83 »,  unhtt ;  Or.:  1900, 
Wheeler  v.  Mc^Ferron,  38  0>.  105,  62  P.ia.  1015 ; 
Pi. :  1818,  Miitill  V.  KintTnin.  4  S.  &  R.  317  ; 
1831.  Foriiav  v.  HilUgher,  11  id.  303;  1898, 
Oiberwn  v.  Mills  Co.,  187  Pa.  613,  41  Atl. 
525  (siitfi:ii>nt ;  nor  neml  efforts  be  msd*  to 
secure  his  att4ndan<»)  ;  T-^':-:  1879,  S  illiran  n. 
8cat«,  8  Tex.  Api>.  319,  33) ;  18S7,  Steagild  v. 
BtaU,  23  id.  464,  483,  3  8.  W.  771  ;  1837, 
Cann«r  v.  Slate,  33  id.  378,  33 1,  6  S.  W.  189  ; 
183S,  ailbreath  ».  State,  24  iil.  315,  318,  9 
8.  W.  613  ;  (/.  S. :  1397,  Chicago  St.  P.  M.  * 
O.  R.  Co.  V.  HyHrs,  35  C.  0.  A.  486,  80  Fed. 
861  (if  his  per«inal  attendance  cannot  be 
■m-iired) ;  f^t. ;  1902,  Melorurn  i>.  Smith, — 
Vc.  — ,  53  Atl.  321  (nor  is  it  necessary  to  try 
to  procure  his  attendant  or  to  search  for  him). 

■  1826.  Wilbur  v.  Selden,  4  t^ow.  164  ;  18'il, 
Crary  v.  Sprigiw,  13  Wtnd.  46 ;  1871,  B«rney 
(.  Mitchell,  34  If.  J.  L.  311  ;  1376,  Cdlins  v. 
Com.,  12  Bush  273.  In  Cassady  3.  Trasteea, 
106  III.  567  (1833),  the  testimony  w:ia  exclud.?d 
on  the  facts  of  the  case. 

«  1836,  0«ens  ».  State,  43  Miss.  450,  452  ; 
1858,  State  e.  Houser.  26  Mo.  439  ;  1843,  Peopl.f 
r.  Newimn,  6  Hill  If.  Y.  9'>4 ;  1827,  Finn  r. 
Com.,  5  Rsnd.  70S;  1853,  Com.  e.  Brojy,  10 
Oratt.  722,  732  (nut  sn(fli-ient  in  a  criminal  case, 
er-en  for  defendant)  ;  1831,  IT.  S.  ».  Angcll,  11 
Fed.  43.  In  Alabama,  the  ralings  in  Dnpmc  v. 
State,  33  Ala.  383,  and  Harris  v.  State,  73  id. 
497,  are  superseded  by  the  later  ones  in  note 

6,  $upra. 


•  g»f.  I  1488,  Thatehn  >.  Wallar,  T.  Jon 
68  (depoaitioD  befom  ooroner  of  on*  beyond  s< 
admitted  ;  it  waa  "  all  on*  aa  if  b*  wan  d*ad ' 
for  earlier  Engliah  rulings,  se*  tt»U,  I  1844 

1705,  Altham  *.  Anglaara,  Uilb.  En.  Ken.  II 
11  Mod.  213  :  1739,  Patleraon  «.  St.  Clalr, 
Bamaid.  K.  B.  348;  1744,  Wanl  v.  8yki 
Ridgw.  t.  HaMw.  193  ;  1773,  Birt  v.  Wbil 
DIcE.  473 ;  1804,  Funaick  v.  Agar,  4  Esp. 
(de|iaaitian  of  on*  alnady  on  board  •hi|^  s 
mittad) ;  1808,  Falconer  r.  Hanson,  1  Cam 
173 ;  1841,  Robinson  v.  Markis,  3  Moo.  A  Ru 
874  (mere  inaliility  to  Hud  does  not  sutHe* 
•stablisb  alMuncr) ;  1849,  Varicaa  v.  French, 
C.  *  K.  1008  (abw-nce  in  Auatralia,  held  aul 
eiantly  ptored) ;  1854,  R.  v.  Austen,  7  Cox  ( 
(6  (mer*  abaecco  in  the  witness'  own  counti 
without  a  showing  of  inability  to  secure  liis  pn 
*nc*  by  rei|U*st,  not  suflluient)  ;  1873,  Ex  pn 
Huguet,  13  id.  651  (a  French  witness  refusi 
to  stay,  and  returning  to  France  ;  adniiasib 
per  Martin,  B.,  and,  uiAMe,  Pollock,  B. ;  mmh 
eoHtra,  Kelly,  C.  11.  )i  Can.  1  1900,  R.  v.  F. 
sythe,  4  N.  W.  Terr.  398  (the  evidence 
absence  muit  be  auch  aa  reasonably  to  satii 
the  triiil  judge) ;  Al'i. :  1839,  McCutchen 
M'Outchen,  9  Port.  450,  451  (that  th*  witm 
bad  "started  to  mire  to  the  Stataof  Arkani 
with  his  family,"  though  he  extiectad  to  stop ' 
the  way  in  another  county  with  relatires,  sal 
cient) ;  1851,  Long  v.  D.iri8,  18  Ala.  801,  8 
(permaneut  absence,  BulB.:ient ;  no  elfort  to  0 
tain  him  necessary);  Conn.:  1851,  Larkin 
Arery,  33  Conn.  804,  318  (absence  on  a  joum 
other  than  the  on*  contemplated  at  the  takii 
of  the  ileposition,  sulflcient ;  $embU,  fact 
absence  is  determinable  by  trial  Court) ;  Idn 
1890,  Terr.  v.  Evans,  3  Mi.  427,  433,  33  Pi 
333  (orarrnled  bv  Stata  ».  Potter,  —  id.  - 
67  Pac.  431,  cited  ;wf,  {  1418);  /a*  7 
1899,  Missouri  K.  4  T.  R.  On.  ■>.  Elliott, 
Ind.  T.  407,  61  S.  W.  1038  (denosition 
railroad  emplovee,  residing  out  of  the  jnr 
dii'tion,  but  frequently  coming  within  it  ili 
ing  their  emplovment,  admitteil) ;  Til. :  W 
Gardner  n.  Meeker,  149  III.  40,  48  N.  E.  3 
("non-resident "  inclii  !•'»  one  residing  in  anoti 
eonntv  hut  within  the  H'ate,  and  his  deposit! 
on  oral  intermTitories  mivbe  receiveil) :  Mm 
18S0,  Kinnev  e.  Berran,  6  ("ush.  394  (ni' 
inability  to  find  is  not  sufficient  to  prove  1 
sence) ;  Y.  C  :  1897.  Cnnninghsm  v.  Ounnir 
ham,  121  N.  C.  413.  28  S.  E.  625  (evidence 
absence  held  suffloienf,  the  trial  Conrt  hnvi 
discretion);  Pn. :  1819,  Carpenter  e.  Oroff.  5 
k  R.  166;  VI.;  1839.  .Tohnson  v.  Ssnrent. 
Vt.  195  ;  IF.  Va.  ■  1897.  Hoopea  v.  DeVanel 
43  W.  Va,  447,  27  8.  E.  251  (non-residci 
may  appear  from  the  deposition  itself  ss  « 
as  fmm  the  statntory  aflldavit  at  the  tiin.> 
application).  Contra!  1897,  State  «.  TomM 
67  Kan.  841,  48  Pac.  144  (and  in  spite  of  1 
fact  that  the  defendant  himaelf  had  caused  1 
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J.m^nt.   ^//fh„"^'**T'"'.'"'""*'*'"^*'  (•*>  OPP<»»-f.  Pro. 
f.l?r  k"  the  purp.,,e  of  cotup^lling  hi,  ntt.n.lancu     S»  h  „ 

Zl   S.  °"  ^  "^r""*  '"  "«="gnmnjj  thi,  ground  of  ,„.av,ulability  , 

he  po^„b,l.ty  of  colluH.on  between  party  and  witnesv  but  Bupp,«in«  ^the 

Court  t»lf»«t«Hed  that  there  ha,  been  no  coIlu,ion  and  that  S.e  1    h 

ho,  been  bona  /rf,.  th.,  objection  lo«..,  all  it,  force.     For/^,«,r  uJnoyi 


bkinfti  this  U  lnd»»d  iiaiag  th«  Uw  to  nhi-M 
.Time) ;  1893,  SUte  v.  Hiimaaon,  5  W«»h.  4»t) 
Ml,  sa  Ptt.-.  m  (uot  iiiindint  in  criiuinal  raw* 
liir  rithcr  iMirty). 

Tlie  rul«  liu  Wn  h>-M  to  be  th«  ume  for 
till-  >l«|KMitinii  of  Wtf  inrl,,  hiiMtlf,  thoiiffli  thU 
-■van  .•rroneoMi. !  18»«,  .St«iMl«nl  L.  A  A.  lui 
I",  r.  riiiiwy,  73  Mioa.  ?28,  1»  8<).  ««■.'  (|„rty 
out  of  State;  aaniiMililr).    Coiiiimri!  |   l41tf 

Jiiutt.  •  ' 

•  The  ttntutea  are  colIe.t«l  in  |  Ul|,  »«< 
Ihe  nUtute'.  oiiii».i„n  ahoiiia  not  injure  tlii 
.HtuWinlied  romnioii-law  |.nntinle.  But  if  the 
HtatiitB  has  not  even  given  the  ikmut  to  onler 
a  .lfI«»ition  Ukfn  out  of  the  Sute  it  wouM 
«™  to  Iw  inuiiniiujiile  hei'anw  lesn  non- 
exutent;  1886,  Kiielin  r.  Com..  84  SSI 

3;I7,  1  8.  W.  5»4  (.tututoiy  limit.  ..1  e,'- 
I  liimve ;  therefore  the  ai^ciisei]  cannot  ^ke  the 
(li'iHMition  of  a  (lemou  abroiiil). 

»  AV-  Wa,  Anon.,  (Jodliolt  828:  ("If  n 
I«rty  cannot  find  a  witneaa,  then  he  in  aa  it 
*vre  dead  unto  him,"  and  hia  fonner  tentinioiiy 
1.1. yie  read,  "»a«  the  larty  make  oath  th«t 
he  <lid  hill  endeavor  to  jiml  hia  witnew,  but 
that  he  couUi  not  ara  him  nor  hear  of  him  "1  • 
1685,  Oiitea'  Triiil,  10  How.  8t.  Tr.  12a7  1285 
(ilatea:  "My  lonl,  I  will  then  nnxliir-  what  he 
8»we  at  another  trial;"  L.  C.  J.  Jeffrey.: 
Why,  where  is  heT  Is  he  deailf";  Gate.: 
•  My  lord,  It  has  cost  a  great  deal  of  money  to 
•ranli  him  out;  but  I  cannot  anywhere  meet 
with  liim,  and  that  nrnkni  my  i-ase  ao  much  worse 
that  I  cannot,  when  I  have  done  all  that  mnn 
pan  do  to  Ret  my  witnesM>a  toijether.  I  sent  in 
thf  depth  of  winter  for  him,  wli-n  I  thought  my 
trial  would  have  come  un  before ;  hut  I  could 
iioviT  hear  of  him;"  L  C.  J.:  "Look  you, 
thoii!;li  in  atnctnes,.  imle™  the  mrty  be  dead, 
we  do  not  use  to  admit  of  any  auch  evidence, 
yit  If  you  can  prove  anything  he  swore  at  any 
other  tn«l.  we  will  indu'ge  vou  so  far") ;  172fl, 

ir?'  ?ol'''.1™-  ""'  '*'-■■  I"*'-  Thomp«)n 
f.  State,  10«  Ala.  67,  17  .So.  .112:  .897,  Mitch- 
ell  e  State,  114  id.  1,  22  8n.  71  ("after  diligent 
s<ar.h  IS  not  found  within  the.jurisdintion  of  the 
<  'mit.  siiffieient ;  mere  inability  to  find  »t  the 
usual  rMidence  or  in  the  county,  not  siiflfl.uent) ; 
1!»»2.  .Taoohi  V.  State,  133  id.  1,  32  So.  158 
(a  •  fruitless  search  for  him  in  every  county  in 
wliieli  there  is  any  apparent  likelihood  of  his 
being  found,    may  suffice,  as  amounting  to  proof 
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of  removal  from  the  juri*lietion  ;  rrquiremenU 
of  sjicli  a  search  f..iii.idetea)  ;  Ark.:  18/8, 
Hhaekelford  r.  HUilc,  3.1  Ark.  .V)»  ;  188«  Hn.ed 

l  21"!''  U'-'i  '*.*•  '  '♦•  ^'^  "«  ■•  '*»<•  Vimg  .in 
..State,  68  Id.  :.R3,  370,  24  S.  W.  88.1  (•'„,«„ 

diligent  in.|uiry  caniiut    be   found "  :   the  triiil 

lourta     diw'retiou     to    eontrol) ;    1895      Mc. 

Niimam  ..  State,  60  id.   400,   30  8.  wl   762  ; 

ISUtI,  Hnrwoo.1   r.  Stale,  63  id.   130,  37  S    W 

SOI;  (,',<»«. ;  1902.   Meihanita'  llank  p.  Woo.!! 

ward.  74  Conn.  698,  51  Atl.  1084  (loinier  teatl. 

Iiinuy  of  II  witneaa  "  who  has  since  gime  to  imrU 

Muknowii,     a.liuitted,    under    Pub.  Arts  1898 

85  (ill.  537   641  (liter  which,  M  illjams  e.  Slated 

!«un  *.i  '.  'V  l:r'''''.''''y  "f  "•>  <»ii»e.iueii.e); 
J890,  Atlanta  k  8.  R.  Co.  «.  Knn.lHll  85  id. 
302  314.  11  8.  v..  706;  /,...•  1896.  S,™,,  dlni 
r^  K.  ( o.,  98  la.  206,  67  N.  W.  227  (inliim., iL"? 
given  to  an  ..(Heer  s<-rviiiga  subiwena,  asindicat. 
lug  Ihe  Miffliiency  of  seanh  on  whhh  to  Iwmi  • 
return  of  not  fnun.l) ;  La. :  1876,  State  r.  Har- 
}",y- 28  '••  An.  105;  1884,  State  r.  Cniidier,  34 

)2<B,  16  8..  623;  1898,  Stater.  Timbeilake.  M 
1.1.  308,  23  8o.  278 ;  Minn. :  1898,  Hill  r.  Win- 
st..n,  73  Minn.  80,    75  \.    W.  lOJO  (i^rsoira 
decliiralKina  as  to  n-«idence.  ami  »hf  r.irs  return 
of  not   found,    received);  /'«..-   1896,  gfjt,   p 
&ut7,  169  Pa.  610,  32  Atl.  594,  »fi«6/r;  Trx  ■ 
18<9,  Sullivan  r.  Slate,  6  Tex.  App.  319,  342: 
t^  a. :  1899,  -lotes  v.  V.  S.,  178  W.  8.  468.  W 
Sup.  993  (Icsumony  of  one  who  had  escatied 
through  the  negligi-noeofthe  proseonting  officeni. 
excluded)  ;  Vlah :  1902,  .State  v.  King,  24  Ttah 
482.  68  Pii.'.  41S  (under  Rev.  .St.  1898,  j)  4513) 
Cmtra:  1837,    K.   r.    Mapnn,  8  ('.  &  p    169'- 
18.14,  Cran-  r.  Sprngue,  12  Wend.  45  (Nelson,  .J. ': 
"  Even  diligent  iii.piiry,  without  l™  iiig  able  to 
fin.l  the  witnew),  is  not  siiffi.'ient,  thciiigb  it  is 
obvious  there  can  be  scarcely  a  slio.le  of  differ- 
ence between  the  two  <'a.w«,  death  and  absence, 
either  in  prin.iple  or  hardship")  ;  1902,  State 
r.  Wing,  66  Oh.  407,  84  .\.  E.  514  (prior  testi- 
mony of  a  witness  not  foiin.l  after  .liligent  senreh, 
and  believed  to  be  without  Ihe  State,  held  not 
admissible  in  a  criminal  case,  unless  the  abaeoce 
was  due  to  the  arcusd's  connivance). 

For  the  adniiasibility  of  slalemenla  mai*  to 
the  aennhtrt,  as  e- "  ^nce  of  nmuiiity  to  find,  see 
pott,  {  1789 ;  ar  .ompare  the  nlingt  for  lost 
documenta,  iwfr,  )  1196. 
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thi^  cauM  of  unAvoilability  hM  long  l«i>n  recngniaed.  It  ought  equally  t 
luHice  fur  di-podtioni,* 

(4)  If  the  witneea  lua  been  by  the  opponent  prueuixl  to  abaent  himaell 
thia  ought  of  itaelf  to  Juatify  the  uao  of  liU  depoiiitiun  or  former  teati 
mony,*  —  whether  the  oifuring  party  hm  ur  hiu  not  aearched  for  hin 
whether  he  i«  within  or  without  the  jiiriiulictiun,  whether  hia  place  of  abod 
ia  aecret  or  open ;  fur  any  tainiwriiig  with  a  witnesa  ahouid  once  for  all  eato 
the  taniperer  from  making  any  objection  baaed  on  the  reaulta  of  hia  owi 
chicanery. 

§  1406.  Sam* ;  (5)  Ulnaaa,  lalnBlty,  A(a,  praraatlag  AttaadaBea.  An 
physical  incapacity  preventing  attendance  in  court,  except  at  the  risk  of  aer 
ous  pain  or  danger  to  the  witness,  should  be  a  sufficient  cause  of  unavaili 
bility ;  and  thia  haa  been  almost  uiiivursally  recognized  by  Courts.'  Certai 
distinctions,  however,  have  from  time  to  time  received  special  notice.  (« 
The  duration  of  the  illness  need  only  be  in  probability  such  that,  with  rugnr 
to  the  importance  of  the  testimnny,  tiiu  trial  cannot  be  postponed.*  (6)  As  t 
the  dejree  of  the  illness,  the  trailitional  phrnse,  "so  ill  as  not  to  bo  nlile  t 
travel,"  sutticiently  indicates  the  requirements  of  common  sense;  and  tli 
"  ability  "  is  tc  be  considered  with  niforexcj  to  tho  risk  of  pain  or  danger  t 
the  witness.  That  the  illness  should  Ira  such  as  to  make  it  impracticable  t 
titke  the  witness'  deposition  at  his  homo  has  been  xaid  by  one  Court  to  I 
tho  correct  limitation;*  but  this  is  certainly  incorrect,  for  a  <{u|)o.sitio 
obtained  from  a  person  during  illness  could  not  bo  any  lH>ttcr  than  his  formt 
croAs>examined  testimony  or  dep<>sition,  and  would  probably  be  much  le< 
trustworthy.*  There  is  no  reasim  why  the  application  of  the  geiKTnl  jiriiicipl 
in  a  given  instanco  should  ever  come  before  a  Court  of  Apiwal;  to  tlie  trii 
Court  should  be  left  the  determination  of  tho  existence  of  the  nece^itity  in 
particular  case. 

There  is  further  no  distinction  properly  to  be  made  between  formtr  tett 


*  1895,  Burton  v.  Statr,  107  AU.  68,  18  .So. 
2tO ;  1903,  l>eo|>le  v.  Witty,  l-IH  Ciil.  S7«,  Ti 
r.u'.  177 ;  1828,  Tuiupkino  c  WiWy,  8  HanJ. 
212  (Jiio  ilili;(eni-e  not  iihown  on  the  facta); 
1818,  PettilHine  i>.  Derrinxer,  4  Wash.  C.  C. 
219.  Contra;  1646,  LorJ  Morly'a  Caar,  Ki-lyng 
fi5  ("Axretnl,  that  if  a  witneaa  who  waa  exam- 
iiiDil  hy  th«  coroner  be  abaeiit,  ami  oath  i»  nimlx 
tliiit  they  have  useil  iill  thi'ir  ciiilearoni  to  Dint 
him  and  cannot  find  him,  that  ia  not  Hiiffi- 
cieut  to  authorize  the  n>adiii){  of  nnch  examina- 
tion "  ;  compare  thia  caae  antr,  1 1364,  note  47) ; 
1851,  R.  V.  Scaife,  5  Cox  Vt.  243,  17  Q.  B. 
S43. 

»  1892,  Harriaon'a  Trial,  12  How.  St.  Tr. 
861 ;  1851,  R.  v.  Siaife,  6  Cox  Cr.  243  (piocure- 
ment  by  a  ccdefendaut,  held  not  aiilHcient  aa  to 
k  defendant  not  procuring);  1893,  Peddy  v, 
Bute,  31  Tex.  Cr.  547,  21  8.  W.  642  (removal 
by  contrivance  of  a  private  proaccutor  do«a  not 
aiTectthe  use  by  the  State);  1878,  IT.  S.  r.  Reyn- 
olds, 1  UUh  322.  98  17.  8.  158.  Contra ;  1868, 
Bergen  v.  People,  17  IlL  427. 


*  Cimtm,  for  former  teatinionv :  1827,  Doe 
KvniiK,  3  C.  *  P.  921,  Vauffhuii,  II.  ;  1893,  C»ii 
V.  Mc'Kenna.  158  .Maaa.  807,  210,  33  N.  E.  3> 
(fur  rriminiil  raiiea). 

*  1891,  MItt'liefl,  J.,  In  Thornton  r.  Ilrittni 
144  I'll.  130,  22  Atl.  1048  :  "  The  detenniniitir 
of  thia  ipieation  in  each  case  na  it  arises  ti> 
larftelv  in  the  diacretion  of  the  Court.  On 
trial  fur  miirler,  fur  instance,  the  jiidKe  |irr>ii 
ing  would  feel  it  hia  duty  to  enforce  tlie  attem 
ance  of  a  witness  having  kn<>wle<l|ie  of  the  itikI 
facta,  even  at  aome  risk  to  the  wilneMi'  hculi 
or  life  ;  while  In  a  civil  action  he  might  fc 
free  to  hold  that  a  much  amaller  risk  to  tl 
witness  wouM  be  auffiuient  to  excuse  him  fm 
personal  attendance." 

*  1870,  Bemey  *.  Hitcbell,  34  N.  J.  I 
341. 

*  1828,  Mathews,  J.,  in  UUler  v.  Russel, 
Mart.  N.  s.  U.  288. 
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monif*  thu*  ronderal  nflcemry,  anti  d,ponli,mt,*  although  the  aUtutei  <,».t 
I  1411)  hava  dealt  with  the  latter  in  almiMt  «very  jiiri«diLiioii. 

i  1407.  Saae:  AtteadMea  prrrratod  by  (6)  latprtaoamat  (7)  Oaelat 
Oatjr  or  PrtTllafa ;  (8)  DIataMa  ol  Travel  (6)  Tliu  M^itiitina'  impritonmtnt 
for  crime,  luppoaing  him  not  to  be  dis<iualittt>d  for  infamy,  ia  no  rettm)n  for 
excuaing  hia  non-proiluction ;  for  hia  production  con  preaumably  be  obtoined 


•  Th»  niliaip  neo|piiiin||  tbU  Rroiina  for 
iwii  ,  furtittr  ti-itinionjr  *n  m  followt :  **». ; 
1787,  »ry  ».  Wood,   1  Alk.  44S  ;  IMt,  K.  ». 
Sir««r,    SCAT.    143  ;  the  rMuiiiK  tnUng* 
tn  niKler  St.   11   *   It  Vict,  c.  4U.  iillnwIiiK 
tMtiiBony  bcror*  i  coiuinUtiiig  nmgijitratii  tu  ba 
awd  wbtn  tlit  witoxM  U  "  w  III  »»  nut  to  Iw 
■bit  to  truTvl  "  ;  Dioat  of  tlirm  it*  obatlnatcly 
uiirrow ;    1850,    R.    r.    Iluriia,   4  Cux  Cr.  410 
(liowrl-ooin|>l*iiit,  liot  •ufflviiiiit  on  tlw  riuta) ; 
1S60,  B.  ».  lUrnry,  lb.  441  (wmiwii'ii  I'oiiHiic- 
in.-iit  ■  wwk   b«lor«,  •ultli.'lviil) ;  ISiO,    It.   r. 
Ulmar,  ib.  441  (coM  ;  not  •iiHIrlriit)  ,  1862,  II. 
V.  8t«|>bi-iiton,  9  ill.  154  (wonmn  lUily  miiri'tiiiK 
conAuviiitiit ;  ■ulBclrut  in  trial  Cuurt'n  diwi,.. 
tion)  ;    ISOa,    K.    V.    UVIton,    ib.    Wtl   (illnrw 
iiiiwt  h»  prurnl  by  nmlicHl  ninii) ;  1871,  R.  v, 
Hull,    U    ill.   31    (iMwrl   roni|>liiuit    t»o  lUya 
l»f..r»,  niitmilHiirnt)  j  1874,  K.  ».  KKrnll,  lJi,|. 
«Otl;  L.U.2*>,C.  K.  lit) (till) »iiDt'ww.i*"vi'ry 
iiiTnim  itiiil  74  ytean  of  ■Ki-";  "it  niiulit  b« 
lUiiKKi'iiua  for  lier  to  ba  exuniiiifil  at  nil,"  iinj 
[laitii'iiliirly  in  oin-ii  court ;  but  thu  ilrinnitluii 
«iu  belli  not  *ilniiuibl()  ;  187H,  K.  v.  Tlionitwin, 
13  ill.  183  (the  DtitnPH  Han  87  years  u(  nut  anil 
"n  •'•  :    %  grwt  »tii.''  of  hirviiii*  rxi'ltenHint 
tiiat  it       .!'!  Iw  tttvniii'il  witli  Kicat  n>k  tu  livr 
lilt-  to  bring  her  into  court  to  ((iv«  eviili-Mi*  "  ; 
"  it  might  bring  on  an  attick  uf  a|Mi|ilrxy ; 
therw   i«   no  actual   iliseiiw  or  ilhiPiM,   only'  a 
|>mliHiKMition   to  it";   )Hit  th«  Je|HMitiiin  waa 
pxilmleil)  J  1878,  K.  V.  Hwnoin,  14  iil.  42  (ili  i- 
osition    of  a    woman    in   daily   fx|>ii-tmliin    of 
conliucnH-nt  was  adniittnl);  1878,    K.  v.  WrI- 
lingn,  I.  a  8  Q.  H.  0.  428  (annie ;  hero  it  waa 
IHiiiiteil  out  that  the  degree  of  illneu  ■hoiilil  lie 
left  to  the  di«.-retiiin  of  the  trial  judge) ;  1887, 
R.  V.  Pruntey,  16  Cox  Cr.  814  (ii  unworn  «tate. 
ment  of  child,  under  8t.  48  ft  49  Vict.  c.  69, 
foil,  I  1828,  not  receivable  a»  a  dejuwition  in 
iier  aUKUcp  thmiigh  illneu,  under  Kt.  II  ft  12 
Vict.    c.  42)  J  III. :   1828,  Miller  ».   Knsi«l,   7 
Mart.  V.  M.  La.  883  (n«e  citation  »«/>r.i);  1882, 
State  V.  nninville,    34    Ijl   An.    I(i88  ("lying 
nick  in  ho«|iital,"  •ulflcient  on  the  fncti.) ;  l'903. 
State  V.  Wheat,  111  La.  860,  8S  So.  95.^  (tcKti- 
mony  beforv  the  committing  magistrate,  of  one 
since  become  too  ill  to  be  able  to  attend,  ai|. 
niitti'd  ;  the  trial  Court's  determination  of  the 
facts  is  generally  to  contml ;  on  a  relieiirinff, 
the  tentimony  was  held  inadmissible  beiuumi  the 
witness  could    attend  at    the  next    term  and 
liecause  the  prosecution  had  misled  the  defence 
by  applying  for  a  continnniicc)  ;    i/rf. ;  1829, 
liigcrs  r.  Kaborg,  2  O.  ft  J.  60;  Mirh.:  1878, 
lliiunrd  «i.  Patrick,  38  Mich.  795,  799  ;  I'.'OO 
Sii-fert  V.  Siefert,   123  id.  664,  82  N.  W.  Sll 
(teuniorary  illnesa,  not  aufficieut) ;  A'.  J. :  1870, 


Beriiey  v.  Mitchell,  .14  N.J.  I..  841  (we  citatiiMi 
•K/M-a) ;  f».  1827,  Pip|,„  e.  Loilge,  16  .S.  ft  K. 
214,  221  (inaliliitir  tu  travel,  nut  •iitliiiri.tiy 
shimn  on  thv  fact.) ;  1874,  Emig  r.  IMchI,  76  Pa. 
87»;  1881,  McUin  v.  Cmii.,  W  id.  97  (for 
civil  iiiM-a  ;  fur  criminal  caara,  ijueatiun  resrrveii); 
1891,  Thiirnton  r.  Hrittun,  III  Id.  l.to,  V2  Atl. 
lots  (»«/./•«,  note  2) ;  1893,  Perrin  c.  WelK 
1.U  id.  299.  300,  26  Atl.  613  (too  ill  to  be 
|ili«nt,  aulHclrut). 

•  Knif.  I   1666,    Liilil     Miillv'a    Case,     K'lvng 
«a  (la-lore  CO.   iier)  ;  lrt>2,  l.iitlcrill  c.  RiynVll, 
1   Moil.  282;  I701I,  Altliiini  e,   AnulcMii,   n   id 
212,  l»r  Uiiilld,  J.  ;  Km,  2  Lilly'.  Piaci.  Reg. 
703  ("A   witneas  who  by    uaaon  of  sickiina, 
exlreiw  age,  or  other  cailae,   launut  lonie  to  a 
trial,  may  \y  order  of  Court  la-  examiiieil  in  the 
ctii!   irv,  lierureaiiyJiiilgeiifllivCouit  where  the 
caiiae  ileiwiuls,  in  the  pieaeine  uf  the  atliinieya 
ofeiii'h  aide;  and  the  teatiniuny  an  taken  shall 
lie  iillowed    to    lie    «iven    in   evidence   at    thu 
trl.il');  17112,  Bindley  v.  Crackenlhorp,  t)ick. 
182  (••the  witiie»a  l«in>f  n»[ei|  and  intirm  and 
uiiiilile  to  travel,"  it  aulflied) ;  1785,  Jones  v. 
JoncM,    1    I'ux   184  (deumiiiuii  of  one    "alaire 
80  yea™  of  age  and  nimldi)  to  attend  in  la-rwii  " 
ailiiii»ajlil.) ;  ISiljt,  Puliiierc.  Ayb-sbury,  15  V   .. 
Jr.  176  ("ill  sinh  a  atule  of  In'ulili  us  imc  In  la) 
caiailile  jf  atteii.Iing") ;  1813,  Ciirla-lt  i:  drla-tt, 
1  Vcs.  ft  B.  835,  312  (iinler  in  chnnreiv  made 
for  deiMHitiona  to  lai  i-ead  at  law  if  the  ile|ioneiit 
priivid  "unable  to  attend  "the  trial  bv  reaaon 
of  illncns  ;  Lord  KIdon  lays  down  the  cii'nilitions 
on  which  such  an  onlcr  will  Iw  made  laliire. 
hand  in  chancery!;  1SI7,  Morriann  v.  Arnold, 
19  id.  872  ("silk,  iiicai»ilile  of  travelling,  or 
prerenteil   by  accident,"   is  aiiHicient  ;  winl  of 
de|«i«itiiin«iMp(T;i.  ))K-),i.) ;  Cnnn. :  1775,  Avery 
V.  Woodnitr,  1  Hoot  76  ("The  de|Hmiliiin  of  a 
woman  who  lived  within  20  miles  of  the  court, 
that  had  a  cliihl  of  a  month  ohl,  daiigerouxly 
silk  an  that  the  mother  could   not   leave  it 
was  ailniitteil,   as   "within  the  reaaon  of  the 
stiitnte  ")  ;  Ha.  ;  1874,  Eiker  v.  I.ymun,  53  Gn. 
339,  311,  350  (excliiiliiig  a  deiKisiliiin  wliere  the 
wiini-Hs  was  not  too  ill  to  be  able  to  testifv)  ; 
y.  H.:  lS."i9,   llnvward  ».   Barron,  ,18  X.H. 
366;    N.    C:   19(i'3,   Willefonl   r.   Biiibv,   132 
N.  C.  409,   43  8.  K.  928  (wiineas  "nnalile  to 
tidk  and  pliysicnlly  nnatile  to  remain  in  murt"  ; 
dc|Hwition   receiviil)  ;    Oil.  ;    1807,    Hiiiil.  v   v. 
Banks,  6  Okl.  79,  51    I'ac.  6«S  ("iiitlrinity " 
does  not  include  the  case  of  a  wife  kept  at  the 
bedside  of  her  sick  hualaiml  by  the  necessity  of 
attending  him);  Vl.:  1869,  Ji'hnson  f.  Sargent, 
42  Vt.  195  (old agi) ;  \'a. :  1898, Taylor  B  Ual. 
lory,  96  Va.  18,  30  8.  E.  472. 
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-  by  order  of  Court.'  So  far,  of  course,  as  this  is  not  the  case,  there  is  good 
reason  for  using  his  former  testimony  or  deposition ;»  a  new  deposition,  ob- 
buned  111  prison,  could  be  no  better  than  either  of  this.'  In  some  jurisdic- 
tions a  statute  soecifically  regulates  the  matter. 

(7)  An  official  duty  may  be  sufficient  cause  for  not  producing  the  witness 
engaged  m  that  duty;  the  sufficiency  should  be  left  to  the  trial  Court.* 
Where  the  witness,  exercising  a  privilege  as  an  official  (post,  §§  2206,  2370- 
2372)  refuses  to  attend  and  his  attendance  is  not  compellable,  the  case 
falls  under  the  present  principle  of  impossibility  of  compelling  attendance, 
and  an  excuse  for  non-production  clearly  exists.* 

(8)  On  grounds  of  tlie  i>e>sonal  iHconvcience  of  attendance  from  a  distance 
statutes  (post,  §S  1411,  1412)  have  almost  everywhere  provided,  for  the  case' 
of  depositions,  that  residence  beyond  a  certain  number  of  miles,  or  without 
the  county,  shall  allow  the  use  of  a  deposition ;  the  same  cause  should  be 
equally  sufficient  for  using  former  testimony,  though  this  has  rarely  been 
provided."     In  a  few  statutes  (p„4,  §  1411)  this  notion  of  personal  incon- 
venience has  been  given  such  consideration  that  in  cities  of  a  certain  size 
depositions  are  m  general  admissible  on  the  ground  that  "to  require  the 
IHjrsoual  attendance  of  witnesses  would  involve  them  in  great  pecuniary  loss 
and  involve  a  sacriHce  of  their  jiersonal  interests  without  any  corresponding 
personal  advantage."  ?    This  policy  is  a  poor  one.     In  the  first  place,  there  is 
no  reason  for  exalting  the  sacrifices  of  a  wholesale  merchant  or  a  banker  above 
those  of  a  farmer;  one  deserves  no  more  consideration  than  the  other;  more- 
over, the  sacrifice  in  rural  districts  may  be  even  greater,  for  it  may  require 
a  whole  day  for  a  farmer  to  travel  to  and  from  the  court,  while  a  city  mer- 
chant may  easily  be  kept  informed  by  his  clerk  by  teleph.me  of  the  course 
of  a  trial  and  need  usually  not  give  up  more  than  an  hour  or  two  for  the 
purpose.     In  the  second  place,  the  notion  that  any  citizen's  private  interests 


*  1896,  State  v.  Conway,  66  Kaii.  682,  44  Pac. 
627  (loniiei  U'stimony  admissible,  xinble,  where 
by  a  lif«.seiit.-iic-e  of  iiu|iri»oiimeiit  civil  deatli 
hueiisuml,  liiit  not  li«r«  wliero  a  year's  sentence 

Eroduc.-il  no  siieh  result  and  a  depositiun  eould 
»ve  b<-en  taken  in  |.ris<jn  ortlie  prisoner  broiiKlit 
into  court ;  opinion  ol>»i:urv). 

■  1851,  Switzi-r  v.  Boulton,  2  Grant  U.  C. 
•93  (witue.Hs  in  the  iKnitentiary  and  rcfusine  to 


669,  Lawrence's  Wheaton's  International  Law, 
3»3  (upon  the  Netlieilanda  minister's consentiiio 
to  give  his  depoaiticn  out  of  court,  Imt  not  sub" 
jeit  to  cross-examination,  the  district-attorney 
at  WaahiiiKton  dwlined  to  take  it,  as  "  it  would 
not  be  adniittetl  as  evidence  ").  For  the  case  of 
the  King,  see  ante,  f  1384. 

•  Modt  of  the  following  cases  have  reference 
to  one  of  the  statutes  given  post,  S  1411 :  Formrr 

/^•/,'.n.»>..  .     1QQ<>      U 1.     ..       ,r     it  ._      -^  


be  r.e.u.in«l.  k  n  Jw^i^g  ti^;:^  ^^  ■ii^M  n  J  ^     S:::^^  mt'^h'^'ri.t^Vl'hf'^Ss 


imnrisounii'nt ;  for^.ier  testimonv  i-eceived). 

»  IHOO,  People  V.  Putnam,  129  Cal.  2i.8,  61 
Pac.  961  (I'ouditions  determined  for  granting 
order  to  pnnliice  convicts  under  statute). 

*  l?9>f.  Mushtow  V.  Graham,  1  H«yw.  361 
(deposition  of  a  Collector  of  lni|Mst8  received, 
•a  one  of  those  "  the  duties  of  whose  offices  oblige 
them  to  attend  at  a  particular  place  for  the  dis- 
charge thereof")  ;  1828,  Noble  v.  Martins,  7 
Mart.  N.  H.  283  (deputy  sheriff  officially  engaged 
eliewhere  ;  adinitte<l).  ''      *  * 

»  Distinguish  the  following:  1888,  Dulwis' 
Oa»e,  Wharton,  Uigeat  of  International  Law,  I 
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Spauldiug  V.  K.  Co.,  98  la.  20.5,  67  N.  W.  227 
(alwence  from  the  county,  sulficienl)  ;  188.1 
Stale  V.  Allen,  87  U.  An.  68;;  (not  in  tlic 
tmrish,  tvU)//;  sufficient);  nefto-iition :  1848 
McUne  v.  State,  4  0«.  385  (deposition  bv 
commission  taken  for  defendant  of  persons  withiii 
the  State,  excluded,  because  the  authorizing; 
sUtnte  covere.1  civil  cases  only)  ;  18fi»,  Rieml 
r.  Wilson,  60  Pa.  388,  392,  vmble  (residence 
more  than  40  miles  distant,  snfflcient). 

'  1896,  Atkinson,  J.,  in  Western  *  A.  R 
Co.  V.  Bnsaen,  95  G«.  S84,  23  8.  E.  207,  quot-d 
pott,  %  1417. 
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should  override  his  duty  to  the  community  is  a  false  one.  The  princinle 
!n  1  kT  .  'rr^'^'y'  ""-^  «^-y  n'^-^ber  of  it.  should  join  zn  r^XS 
all  possible  aid  to  the  establishment  of  truth  and  justice  is  .  '"l^.S 
one  in  cmlized  society  (post.  §  2192).  An  occas  onal  remi  .i  "f  I  ..^ 
duties  xs  a  wholesome  thing ;  and  the  attendance  for  that  p  .upon  a 

se.ss.on  of  acourt  of  justice  tends  vividly  to  strengthen  the  appre.  1  n.M^ 
v.ta  pnncple.     That  the  citizen  .hould  by  law^be  encourard  ana  ail 
in  sh.rkmg  h.s  fundamental  duty  to  aid  in  the  vindication  of  the  rii: 
hniutei        "'''""  "  -Prehensible.     Such  sUtutes  should  nowhere  be 

§  1408.     8«ne:  (9)  in..nlty.  or  other  Mental  Incompetency.     A  witness 
who  has  become  »«.«««  is  „o  longer  qualified;  his  te^imony    in  court 
no  longer  avaUable;  and  by  universal  concession  his  former  L 103  o 
deposition  »  may  therefore  be  used.     So  also  the  loss  of  any  one  of  re  fLl 
ties  necessary  for  testimony  (ante.  §  478)  furnishes  an  equll  reason    vleS 
the  loss  occurs  through  disease  or  through  senility.     This  may  te'the       e 
where  the  lost  faculty  is  that  of  speech,'^  or  (under  certain  circumstances  Tf 
s^,ht.*  or  of  mmo.^,-»  and  it  would  see.n  that  a  total  loss  of  meu.ory  through 

§  1409.  8.«e:  (10)  Dtaqualllicatlon  by  Interest  in  the  Cau.e.  A  dis- 
qnahfication  by  subsequently-acquired  interest  makes  the  witness'  present 
U.st.mony  unavailable,  and  hence  should  suffice  to  allow  reSt  toTs 
deposition  or  former  testimony.  This  doctrine  was  not  a  epted  n 
early  English  common-law  practice,^  followed  by  our  Courts  in  a  few  i^! 

„*  '?*°'. .*!?'■'"  "•  ^'■'•>  «'  AU.  63  (Somer- 
vil!e,  J.  :  There  is  no  real  or  practicul  ililfer- 
enw  between  the  death  of  the  niiuU  and  the 
','™"?."'^j!"'  ^^y"i  •  1895.  Thonii»on  v.  SUte, 
m  id.  «/,  17  So.  612  J  1868.  Cook  v.  Stout 
47  111.  531 ;  1802,  Walkip  v.  cJ)m.V-  Ky         ' 


!"".'''?„;'  *-°  •'"''  '■«'  •"'»  '"eniory  of  the 
jrl  >;  '"»•  ""throck  I,.  G«lla«her,  91  id.  112 
'i«io    n      .  """""[y  ^y  senility  or  sickness"); 

_  18<9,  Kailroad  v.  Atkins,  70  Tenn.  250. 

20  S.   W.  '221  ;  I878,"'ilfo»a'Kl"l;'  Pat^i^it  T«  ..11   1  •    '^'5'''""?  "  ",'"'  "«■  »■«»'•»«  must  be 

Mich.  799  ;  1883.  Whitaker^.  Ma^sh,  62  N    H  th  r^^n";.,^" .    "'  i^*"''-  '"'^'.""'y  "'''""^  "o 

478  (in  effect  overruliiiR  a  contr«y  ."ktenient  in  du.l^     '•'^","^'.  •I'pl'<«tion  there  wuuld  be  no 

Stat^  V.  Staple-,  47  id.  119^^^  «atenient  m  dis|«n8ation  of  h.s  nreseuce  ;  moreover,  he  iniifl.t 

»  1790.  ft.  i.  Eriswel  %  T    P    rn, '"»""'«.'=«»«'.  »«  'W"  to    -      " 


R  "u"*  K.r-  ^'■"*«".  3  T.  R.  707;  1841, 
R.  V.  Marshall,  Car.  &  M.  147  (even  where 
temiwrary  only). 

»  1857,  R.  ».  Coekbum,  7  Cox  Cr.  265  (stroke 
ot  patalyais  rendenng  the  witness  unable  to  hear 
or  to  speak  ;  sufficient). 

^■>LV.l^'  Kinsman  r  Crooke,  2  Ld.  Raym. 
llfiS  (the  witness  had  become  blind  ;  hU  dei». 
Htwn  in  chancery  was  useil  for  those  parts  of 
hiH  testimony  which  depended  on  his  consults- 
tion  of  documents) ;  1888,  Houston  ».  Blythe. 
6(>  Tex.  509,  612  (sufficient,  where  the  witiiesi 
liii.l  lost  hia  eyesight  and  the  testimony  neces- 
siinly  invol.ed  the  examination  ofdocnments) 

f  .1  't*'-  ''•J!-  '^'''»n.  8  <'o«  ("r.  453  (illness 
"I  the  br  .  affecting  meniorv,  sufficient) ;  1895 
^"b    „,^-  ,t  ^-  ^-  "•  M»"»y.  97  Oa.  326,  22 


~.„.*    f  *    :• "  ""*  "'*  dejioNitiou  or 

report  of  testimony  as  a  record  of  uuit  re.;ollec- 
tion  {anifji  737,  761 ).  SanclUmLj  the  above 
cause:  1901  State  „.  N.  O.  Waterworks  Co., 
107  U.  1,  31  So.  395  (former  testimony  of 
a  witness  who  "  by  reason  of  the  lapse  of  time, 
15  years,  and  his  age,  was  no  longer  able  to  re. 
niem)«r  the  facts  testified  to,"  held  admissible  ; 
following  Jack  e.  Woods.  P,i..  infra);  1857, 
■^  y^^^Th  ^^  ''''•  ^"'  »"''*'«•  Jlepxdi'iliM 
'^L}^i\f^°"^  "■  ^^°"^  ♦^  111.  631,  *•,«*/«; 
1861,  Robinson  11.  Oilman,  43  N.  H.  297  ■  1883 
Velott  V.  Lewis,  102  Pa.  326,  333  ;  1819,  Dray! 
ton  V.  Wells,  1  Nott  A  McC.  248. 

00/  }^°^'  H"';:""  "•  Smith,  1  Eq.  Ca  Abr. 
224  (Common  Pleas);  1718,  Baker  v.  Fairfax. 
1  otr.  101.  80  also  for  depositions  inpfrpetuam 
mtmonam:  1703,   Tilley's   Case,    1  Salk.   286 


U  rili23;76 Tl;^ p^': ^i  ^^t:^^v^.  Vi'^r^.^^  1n 


irm 


"Trevor,  C.  J.,  held  that  they  ought 


{1409 


RIGHT  OF  CONFRONTATION. 


[Chap.  XLV 


il 
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stances.'  But  it  was  well  established  in  English  chancery  practice*  and 
would  probably  be  generally  followed  in  our  Courts.*  The  analogies  of  the 
case  of  an  attesting  witness  (^ante,  §  1316)  are  in  harmony  with  this  result 

§  1410.  Same:  (11)  Oisqaalifloatloii  by  Infamy.  The  same  principle  rec- 
ognizes disqualification  by  infamy  as  cause  for  using  a  deposition  or  former 
testimony ; '  but  this  has  been  denied  by  a  few  Courts,'  apparently  upon  the 
notion  that  competency  at  the  time  of  trial  is  essential  If  this  were  true, 
tiien  death  itself,  as  well  as  insanity  and  interest,  would  be  insufficient  to 
allow  the  use  of  a  deposition.  There  is  no  support  for  such  a  notion ;  the 
time  of  the  witness'  testifying  is  here  the  time  of  the  deposition  or  former 
testimony ;  his  qualifications  tlieu  to  speak  the  truth  are  alone  concerned.^ 

§  1411.  Same:  Statute*  affeoting  Depoaitlona  de  bene  eue.  The  condi- 
tions of  necessity  in  which  a  witness'  present  testimony  in  court  cannot  be 
had  are  now  in  almost  every  jurisdiction  dealt  with,  in  part  at  least,  by  stat- 
utes.'   The  causes  enumerated  in  such  statutes  are  seldom  more  than  three 


(to  be  read];  for  that  he  was  disabled  to  give 
erideuoe  by  tlie  aut  of  God,  so  tliat  it  was  in 
eifuut  the  same  thing  as  if  he  were  dead.  Tracy 
and  Hlencow  contra " ;  and  the  K.  B.  agreed 
with  the  majority). 

•  1892,  Messimer  v.  McCray,  11.3  Mo.  382, 
389,  21  S.  W.  17  (Je{ioiieat  incompetent  since 
taking  uf  di'jiositiau,  exeluded);  1848,  Fagiii  v. 
Cooley,  17  Oh.  44,  50  ;  1803,  Irwin  v.  Beed,  4 
Yt-ates  512  ;  1828,  Chess  v.  Chess,  17  S.  &  K. 
412  (lliifse  Peun.sylvauia  oases  are  no  loni^r 
law  ;  sre  the  cases  in  note  4,  infra) ;  1896, 
Moore  V.  Palmer,  14  Wash.  134,  44  Pac.  142 
(party  made  incompetent  by  opponent's  death). 

Tlie  t'ullowiug  ruling  seems  erroneous :  185tf, 
Hayward  v.  Barron,  38  N.  H.  371  (liability  to 
self-incrimination,  not  sufficient). 

»  1702,  Holcroft  0.  Smith,  2  Freem.  260,  1 
En.  Cas.  Abr.  224;  1715,  Gos-se  v.  Tracy,  2 
Vem.  699,  1  P.  Wms.  287 ;  1743,  Haws  v. 
Hand,  2  Atk.  615  (interest  sutflcient,  though 
the  interest  arose  by  the  witness'  own  act  in 
becoming  administrator  and  therefore  plaintiff ; 
Hardwicke,  L.  C);  1750,  Glynn  b.  Bink,  2 
Vea.  Sr.  42  ;  1774,  Brown  v.  Greenly,  Dick.  504. 

«  1898,  Bowie  v.  Hume,  13  D.  C.  App.  286, 
318  (testimony  of  one  diiiqualitied  by  survivor- 
ship, ailmitted) ;  1804,  Gold  v.  Eildv,  1  Mass. 
1  ;  1843,  Sabine  e.  .Strong,  6  Meto.  277  ;  1875, 
Evans  v.  Reed.  78  Pa.  415,  84  id.  254  (party 
becoming  incomi>etent  as  survivor ;  former  tes- 
timony admissible) ;  1876,  Pratt  ».  Patterson, 
81  id.  114  (same;  former  testimony);  1880, 
Walbridge  v.  Knipper,  96  id.  50  (same) ;  1879, 
Hay's  Ap|H-al,  91  id.  265,  268  (degKisition ; 
name) ;  1882,  Oalbraith  v.  Zimmi^rman,  100  i>l. 
874  (same ;  former  testimony) ;  1898,  Wells  v. 
Ins.  Co.,  187  id.  16«,  40  Atl.  802  (physician 
becoming  sulijeet  to  privilege  by  passage  of 
statute  ;  deposition  ailraitteil). 

l  1847,  State  v.  Valentine,  7  Ired.  225,  227. 

»  1887,  St.  Louis  I.  M.  *  S.  R.  Co.  v.  Harfwr, 
60  Ark.  157,  1S9,  6  3.  W.  720  (subseqnent 
infamy  does  not  admit ;  but  here  the  Court 
added  a  touch  of  the  absurd   by  ruling  that 
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even  the  ensuing  death  by  hanging  of  the  con- 
victed felon  did  not  admit  his  de|K>sition);  189.'i, 
Redd  V.  Sute,  65  i>L  475,  47  S.  W.  119  ;  1817, 
IxiBaroa  v.  Crombie,  14  Mass.  235 ;  1882, 
Webster  v.  Mann,  56  Tex.  119. 
'    *  Compare  $$  483,  583,  a)Ue. 

^  For  certain  decisions  and  other  statutes 
which  concern  bwitardy  and  probate  of  wills,  sbo 
po»t,  §f  1413,  1417  ;  for  the  following  statutes 
ill  their  bearing  on  the  rules  of  notice  and  crots- 
exainiiiatiun,  see  ante,  §{  1380-1382: 

EvuLASD  :  In  criminal  cases  :  1867.  St.  -M  & 
31  Vict.  c.  35,  §  2  (admissible  if  the  witm  vi  h 
dead  or  if  "  there  is  no  ivasonable  probability  that 
such  person  will  ever  be  able  to  travel  or  to  give 
evidence ")  ;  in  civil  ua.se.4,  the  following  series 
of  statutes  were  progressively  enacted,  the  Rules 
of  1883  Iwingnowin  force  (these  statutes  are  cited 
more  fully  nnU,  §  1380) :  1830-1,  St.  1  Wni.  IV, 
c.  22,  I  10  (deiiosition  may  nut  be  read  uiile>s 
"the  deponent  is  beyond  the  jurisdiction  of 
the  court,  or  dead,  or  unable  from  |ierma- 
nent  sickness  or  other  permanent  infirmity  to 
attend  the  trial ") ;  1873,  Rules  of  Procedure, 
under  Judicature  Act  of  1873,  c.  66,  No.  36 
(deiKwitions  are  allowed  where  the  witness' attend- 
ance in  court  "ought  for  some  sufficient  cause 
to  be  dispensed  with  ") ;  1875,  Rules  of  Supnuie 
Court,  under  Judicature  Act  of  1875,  c.  77, 
Onler  XXXVII,  Rule  4  ("  where  it  shall  apir:ir 
necessary  for  purposes  of  justice"  de|iosiii(iiis 
may  be  authorized  and  received  in  evidence) ; 
Rule  18("F.xcept  where  by  this  Order  other- 
wise pn>vided,  or  directed  by  the  Court  or  a 
Judge,  no  depo.sition  shall  be  given  in  evidence 
at  the  hearing  or  trial  of  any  cause  or  mutter 
without  the  consent  of  the  party  against  uliuin 
the  same  may  be  oifered,  unless  the  Court  ur 
Judge  is  satisfied  that  the  de|Kiiient  is  deail  or 
lieyond  the  jurisdiction  of  the  Court,  or  unullo 
from  sickness  or  other  infirmity  to  attend  tlie 
hearing  or  trial ") ;  1883,  Nadin  v.  Bas<eit, 
L.  R.  25  Cb.  D.  21  (personal  identity  of  pl^iiii- 
tiff;  commission  to  take  plaintiff's  teatininnv  in 
New  Zealand,  refused  ou  the  facts)  ;  1887,  Uiir- 


a  1395-U18J  STATUTES  FOR  DEPOSITIOXS.  ,  uil 

common  law.    It  would  therefore  be  an  error  to  treat  the  statutory  enumera- 


(the 
Mn- 


ton  V.  Railway,  SS  W.  K.   ,38.  Kav.  J 

witiiew,  imder  tl,e  alwve  Order,  mm  bo 
capable  ol  being  exaniineil "). 

Canada:  Uom.  H«v.  St.  1888,  c.  13.1  («»« 
102. 103  (in  proceeding,  in  tbe  Supreme  orKx-' 
che.|uer  Court,  any  p-rron's  (leposition  may  be 
ordered  when  m  the  Court's  opinion  it  is  "  owing 
to  the  al««nce,  age.  or  inlirniity,  or  the  distnnce  of 
the  residence  of  such  i*r«on  from  the  place  of 
tnal,  at  the  expense  of  taking  his  evidence  other- 
wise, or  lor  any  otlier  reason,  convenient  to  do 
so    ;  tlie  depositions  may  be  used  without  further 

ITa'  «  ^V"A  ""  J?' -""I'tio""  ••);  dim.  Code 
I8»2,  §  683  (depositions  on  commission  out  of 
Canada  ;  the  rules  for  criminal  cases  to  be  "as 
sTx«^  »^.P"'<;«<!» W«  "  th^  *•"«> "»  iu  civil  cases) ; 


under  ib  §  «81  is  a.lraissihle  if  the  pereon's 
dead  or  il  "there  IS  no  reasonable  tn'ohabilitv 
that  such  ,*i-son  will  ever  he  able  to  attend  at  the 
tital  to  give  evidence  ");  §687  (a  deposition  ata 
prior  investigation  of  the  charge  is  admissible  if 
the  witness  "is  dead,  or  so  ill  as  nut  to  1*  able 
to  travel,  or  is  alwent  from  Canada  "1  •£  c 
Key.  St.  18»7,  c   62,  §  134  (county  courts  ;  lik^ 

fh    s  wl\    '■  'l?'i'r-*"'  S  "^»'  S  137  (like 
lb.   §  144);  c    66,  §  55  (Supreme  Court;  "on 
special   grounds."    the   Court   may  order  that 
vwii  race  testimony  lie  dispensed  with)  ■  c    62 
§§  30,  31  (siwcial  rules  prescribed  for  divorce)' 
Man.   Kev.   St.   1902,  c.  40.  Kule  of  Court  464 
(deposition  may  be  admitted  on  teims  directed 
by  the  Court);  Rules  469,   470  (production  of 
nniant  for  cross-examination  may  be  required)  • 
Rules  485,  499  (deiiositions  taken  on  commission 
or  any  '  aged  or  infirm  fierson  resident  within 
Mamtoba.   or  of  any  person  who  is  al)out  to 
withdraw  therefrom  or  who  is  residing  without 
the  limits  thereof,"  may  be  taken  ;  they  may  be 
given  in  evidence  "  without  any  other  proof  of 
the  absence  from  this  country  "  than  the  solici- 
tors  or  agent's  affidavit  of  belief) ;  c.  38,  §  135 
(ulfidavit  of   a  party  or  witness   without  the 
judicial  district  or  the  province  may  be  received 
in  county  courts  ;   bnt  "where  it  is  reasonably 
practicable,     the  judge  may  require  his  appear- 
ance) ;  e.  41,  J  59  (Surrogate  Court  may  allow 
testimony  by  deposition,  where  the  witness  "  is 
without  the  limiU  of  Manitoba,  or  where  hv 
reason  of  his  illness  or  otherwise  the  Court  does 
not  think  fit  to  enforce  the  attendance  of  the 
witness  m  open   court");   K  Br.  Consol    St 
18,  (,e.  63,  J  30  (in  the  St.  John  City  Court' 
depositions  may  be    read,  provided   it  appear 
that  such  witness  is  not  then  within  the  said 
city  and  county,  or  that  he  is  sick  or  infirm 
ami  unable  to  attend  the  trial")  ;  c.  37,  §  186 
(Supreme  Court ;  de|)o8itions  of  witness<'s  taken 
in  the  Province  by  reason  of  illness,  etc.,  are 
remvahle  ;  but  if  they  "shall  at  the  time  of  the 
trial  he  m  the  Province  and  able  to  travel,  they 
shall  be  required  to  give  their  testimony  viva 
voTf  at  such   trial"*;   {  194  (Supreme  Court; 
other  depositions  and  commissions  ;  the  examina- 
tion shall  not  be  read  uulew  the  deponent  "  is 


oat  of  the  Province,  or  dead,  or  unable  from 
sickness  or  other  infirmity  to  attend  the  trial  ") ; 
c.  49,  S  78  (Supreme  Court  in  eouitv;  deposi- 
tions may   \m  read  as  in  c.  37,  i  194)  :  Atu:f 

nT-^^\-  i^^?-  *••  ""'  "^'"  of  Court  33  Z.^i 
0  ke  On  .  Rules,  §  483) ;  ,«r  17  (except  »L  ither- 
wisa  oft^eied.  no  deposition  shall  L  received 
unless  the  witness  "is  dcail,  or  beyond  the  judi- 
cial district  in  which  the  .ourt  fs  hel.l  or  at 
such  a  distance  as  in  the  opinion  of  the  Court  or 
judge  shall  iiistify  the  admission  of  the  deiwsi- 
tion  instead  of  the  attendance  of  the  witness, 
or  18  unable  from  sicknw-s  or  other  infirmity  to 

?»  V"'LV  vl  "^^  ^'"'-  <•'<"'»"'■  Ord.  1898.C.  21, 
Kule  263  (like  Ont.  Rules,  §  483) ;  Kule  267 
(deiMsition  may  be  received  "  on  such  terms  if 
»uy  as  the  Court  directs);  Kule  280  (except 
as  otherwise  directed,  no  deiiosition  shall  l» 
received  unless  "  the  deponent  is  dead  or  be- 
yond the  junsdic'tion  of  the  court  or  unnWe 
troni  sickness  or  other  infirmity  to  attend ")  • 
iV  Sc  Rev.  St.  1900,  c.  163.  §  41  (the  depositibn' 
ol  a  judge  of  the  Supreme  Court  maybe  used 
II  he  IS,  owing  to  official  busin.ss.  uualjo  to 
attend  such  tiiar") ;  c.  159.  §  41  (in  municiral 
courts,  a  deposition  may  be  read  when  the  wit- 
nessis  "absent  from  the  county,  aged,  infirm 

?on°n  ',?r\"l""l;'*  '"  •'■"'^'  "» '  J'"l''«  of  Courl 
1900,  Ord.  35,  R.  1  ("any  witness  whose  at- 
tendance  in    court  ought   for  some  sufficient 
reason  to  be  disfiensed  with  "  may  by  order  of 
Court  be  exnnuned  before  a  commissioner) ;  R 
4  (the  Court  may  empower  a  rwity  to  give  a 
deiKMition  in  evidence  "on  such  tciras  if  any  as 
the  Court  or  jn.lge  directs  ")  ;  R.  17  (except  as 
otherwise  provided  in  this  Oriler  or  directed  by 
ajudge.nodeiKwition  shall  be  given  in  evidence 
without  consent,  unless  the  deponent  "is  dead 
or  beyond  the  jurisdiction  of  the  court,  or  un- 
able Irom  sickness  or  other  infirmity  to  attend 
the  hearing  or  trial");  Ont.    Kev.    St.  1897. 
c.  11.  S  26  (in  controverted  elections,  the  deim- 
sitions  taken  before  the  exanjiner  may  lie  used)' 
c.  59  §  29  (in  the  Surrogate's  Court,  a  deposition 
may  be  taken  where  the  witness  "  is  without  the 
limits  of  Ontario,  or  where  by  reason  of  his  ill- 
ness or  otherwise  the  Court  does  not  think  fit  to 
enforce  the  attendance  of  the  witness  in  onen 
court    ) ;  c.  60,  §§  141.  142  (the  deposition  of 
a  person  without  the  Province  may  be  taken, 
but,  if  he  is  the  party  applying  or  an  employee 
of  his,  not  unless  "a  saving  of  expense  wil)"be 
caused  thereby,  or  unless  it  is  clearly  made  to 
appear  that  the  (lerson  is  aged,  infirm,  or  unable 
from  sickness  to  appear  as  a  witness");  {  143 
(«  deposition  may  U  taken,  if  it  apiienrs  that 
'a  niaterial  and  necessary  witness  residing  within 
the  Province  is  sick,  aged,  or  infirm,  or  that  ho 
IS  about  to  leave  the  Province,  and   that  his 
attendance  at    court  as  a   witness  cannot   by 
reason  thereof  be  procured  "  ;  it  "  may  be  used 
Hfion  the  trial,  saving  all  just  exceptions"); 
v'l*  (11'  witness  who  resides  in  a  remote  part 

from 
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tions  as  exhaustive ;  they  can  seldom  be  construed  as  other  than  declaratory 
of  rules  already  recognized.     Nor  is  there  any  objection  on  principle  to  this 

«nd  10  milei  distant) ;  |  S289  (in  criminal  cooea, 
dcreniliint  may  take  tlie  iIe{iusition  of ' '  any  wit- 
ueM   who  ftvm  age,  infirmity,  or  aickneoa,  is 
unable  to  attend  court ;  nr  wlio  resides  uut  of 
thu  State,  or  more  than   100  miles  from  the 
place  of  trial,  computing  by  the  rout*  usually 
traveled  ;  or  who  is  absent  ftnni  the  State ;  or 
where  the  defense,  or  a  material  |iart  thereof, 
dejieiids  exclusively  on  the  testimony  of  the  wit- 
ness") ;  §  621*1  (so  also  for  prosecution's  witness 
within  thi'  State,  on  defendan'.'s  written  consent 
fileil) ;  §  5292  (a  de|>osition  is  not  admissibli^ 
"if  it  apiiear  that  the  witness  is  alive  end  able 
to  attend  court  and  within  its  jurisdiciiou  ") ; 
§  5293  ('Convict's  defiosition  may  be  taken  by 
defendant) ;  AUiska:  C.   C.  P.   1900,  §{  644 
657,   (like  Or.   Annot.  C.   1892,  {§  814,  828, 
except  that  g  644,  subdir.  3,  substitutes  "about 
to  no  more  than  100  miles  beyond  die  place  of 
trial ") ;  Arizona :  P.  C.  1887,  J  2075  (de^iosi- 
tion  of  witnesses  in  Territory  taken  by  accused, 
admissible  if  the  witness  "is  unable  to  attend, 
by  reason  of  his  death,  insanity,  sickness,  or  in- 
firmity, or  of  his  continued  absence  from  the 
Territory ") ;  g   2097   (deposition  of  a  witness 
residing  out  of  Territory,  taken  by  accused,  ad- 
missible if  "the  witness   is  unable  to  attend 
from  any   cause    whatever");    Kev.   St.    1887, 
f  1850  (in  civil  cases,  "no  deposition  of  a  wit- 
ness, except  when  the  witness  is  a  female,  shall 
be  permitted  to  be  read  in  evidence  unless  the 
party  offering  the  same,  his  agent,  attorney,  or 
some  competent  person,  shall  first  make  oath 
that  the  witness  is  without   the  limits  of  the 
county  where  the  suit  is  pending,  or  that  such 
witness  is  dead,  or  that  by  reason  of  ige,  sick- 
ness, infirmity,  or  official  duty,  such  .vitnesa  U 
unable  to  attend  court");  §§  984,  999  (testi- 
mony on  contested  probate  of  will,  admissible 
in  subsequent  contests  over  the  will  if  the  wit- 
ness "  is  dead  or  has  permanently  removeil  from 
this  Territory  ") ;  Arkaiaai:  Stats.  1894,  §  2973 
(dc(>osition   is  nsable  (1)    "where  the  witness 
does  not  reside  in  the  county  where  the  action  is 
pending,  or  in  an  adjoining  county,  or  is  absent 
from  the  State,  or  is  in  the  military  service  of 
the  Unite,!  States,  or  of  this  State  "  ;  (2)  "  where 
the  witness  is  the  Ooverncr,  Secretaiy  of  State. 
auditor  or  treasurer  of  this  State,  a  judge  or 
clerk  of  a  court,  a  president,  cashier,  teller,  or 
clerk  of  n  bank,  a  practicing  physician,  surgeon, 
or  lawyer,  or  keeper,  officer,  or  gnard   of  the 
penitentiary  "  ;  (3)  "  where,  from  age,  infirinitv, 
or  imprisonment,  the  witness  is  unable  to  attend 
conrt,  or  is  dead";  (4)    "where   the   witness 
residea  30  miles  or  more"  from  the  place  df 
trial,  "  nnless  the  witness  is  in  attendance  on 
the  court  ") ;  {  2980  (the  Court  may  order  |ier- 
sonal  attendance,  on  altiilavit  that  his  testimnnv 
"  is  important,   and  that  the  just  and  proinV 
effect  of  bis  testimony  cannot,  in  a  reasonable 
degree,  be  obtained  without  an  oral  examination 
before  the  jury")  ;  {  2118  (depositions  for  the 
accused  in  criminal  cases  are  usable  "upon  the 
death  of  the  witness  or  his  becoming  mentally 


that  his  attendance  cannot  be  procured,  or  that 
the  ex|iense  of  his  attendance  would  Iw  out  of 
proportion  to  the  amonnt  involved  in  the  action, 
or  would  be  so  great  that  the  party  desiring  his 
attendance,  should  not  under  the  circumstances 
be  required"  to  incnr  it,  may  be  examined  by 
deposition);  c  90,  |  10  (on  a  trial  at  the 
general  sessions,  a  de^Msition  taken  before  the 
inagistrate  at  the  original  hearing  may  be  used 
if  the  depoiient  "is  dead,  or  is  so  ill  as  not  to 
be  able  to  attend  and  give  evidence,  or  is  absent 
from  Ontario,"  or  "after  diligent  inquiry  cannot 
be  found  to  Ki  served  with  a  subpiBna  ") ;  Kules 
of  Court  1897,  S  43?  (affi  livit  not  to  tie  author- 
ized, if  the  witnea  '  can  be  produced  "  ;  quoted 
aiUe,  §  1380)  ;  ;'  435  (deposition  to  be  ad- 
mitted "on  such  terms  as  may  seem  just"  to 
the  jmU'e);  P.  E.  I.  St.  1389,  f  56  (de|)o«tions 
shall  not  lie  read  unless  the  witness  "is  beyond 
the  jurisdii^tion  of  the  court,  or  dead,  or  unable 
from  permanent  sickness  or  infirmity  or  other 
aulH'neut  cause  to  atteuil  the  trial "). 

Unitri)  States:  Alabama:  Code  1897, 
S  1833  (de|)osition  may  he  tiken  (1)  if  witness 
is  a  woman,  or  (2)  "fnim  -ge,  infirmity,  or 
sickness,  is  unable  to  attend  court,"  or  (3) 
resides  "  more  than  100  miles  from  the  place  of 
trial,  com|>uting  by  the  route  usually  traveled, 
or  resides  out  of  or  is  absent  from  tha  State,"  or 
(4)  is  "about  to  lejive  the  State  and  will  prob- 
ably not  return  until  after  the  trial,"  or  (5) 
when  "  the  claim  or  defense,  or  a  material  part 
thereof,  depends  exclusively  on  the  evidence  of 
the  witness,"  or  (6)  when  the  witness  is  "the 
G)vernor,  secretary  of  State,  State  treasurer. 
State  auditor,  attorney-general,  superintendent 
of  education,  conimissioner  of  agriculture,  ex- 
aminer of  public  accounts,  or  the  head  of  any 
other  departmont  or  bureau  of  the  State  govern- 
ment, chancellor,  judge,  or  clerk  of  any  court  of 
record,  register  in  chancery,  or  sheriff;  or  presi- 
dent, director,  or  other  oifiwr  of  a  bink  incorpo- 
rated in  this  State;  postmaster  or  other  officer 
of  the  United  States  ;  o'  practicing  physician  or 
l.iwycr ;  or  a  [wrson  constantly  employed  on  any 
steamboat  or  other  water-craft,  or  on  any  turn- 
pike, or  manufactory,  or  about  the  engine  or 
other  machinery  of  a  railroad,  or  is  a  super- 
intendent, secretary,  treasurer,  master  of  road 
re|>airs,  or  conductor  of  any  railroad ;  or  is  a 
ti'legraph  operator ;  or  a  teacher  of  a  public  or 
private  school  actually  engaged  in  teaching,  or 
a  minister  of  the  gospel,  or  pastor  of  a  religious 
society  in  charge  of  any  diocese,  parish,  church, 
district,  or  circuit ") ;  §  1846  (deposition  not 
nsable  "if  it  appear  at  the  trial  that  the  causa 
for  which  it  was  taken,  or  some  other  cause, 
does  not  then  exist,  unless  such  witness  is  dead 
or  of  unsouU'l  mind  ")  ;  §  1847  (where  the  wit- 
ness resiiles  in  county  and  affidavit  of  necessity 
of  personal  attendance  is  made,  deposition  must 
be  suppresseil,  "unless  the  witness,  from  age, 
infirmity,  or  sickness,  is  unable  to  attend  court ") ; 
f  2681  (in  justices'  courts,  depositions  may  be 
taken  also  of  witnesses  residing  out  of  coiiuty 
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01  atteiiiliiig  the  truil  or  iriv  i.l'  liii  tratin u.i.i, 
or  a  non.r«.i.lent  of  the  State, ''or  all  'le' 

inlMt  two  case,  dnrendanf.  arti.lavit  "that  e 
has  tr  Hd  ,n  goo,i  faith  to  procure  theatte  „„  e 
of  such  «Uue«  and  leeu'  .un.hle  to  do  o"  is 
necessary  ;  §  7414  (o»  a  will-|,rol«tR,  the  a  ! 
testiUK-w.tue^.'  ,le,K,si,i„„  u  adu.issi hl.Tf  he 
l-esides  out  of  State,  or  is  conllne.1  r-'ai,  ther 
county  or  corporation  "  under  legal  ,,ro""s "oj 

a*.^;.  -=i°::  &^-^; 
^rc^"7'itria?^„c:rjrt~..';: 

admisstble)  ;  Calif ontia,  C.  C.  P.  18r2,§sib2( 
2021  (dejK,8,tio»  of  a  witness  out  of  "State 
may  be  token;  that  of  a  witness  in  he  S  a te 
n.«y  be  taken  1,  when  he  is  a  ,«rty  or  an 
oftcer  or  member  of  a  cor,K.n,tion.party,  or  a 
benehoiary  of  the  action  ;  2,  when  he  >esi,le» 
out  of  the  county;  3,   when  he  i"  "al,^     t„ 

ir  't.'TiJ  ■  I-  "'"»  *'"  probably  cU" 
tinue  absent  when  the  testimony  s  i-eonWl  ■■ . 
4,  when  he.  "otherwise  liable  to  attendthj 
t.ial.  IS  nevertheless  too  infirm  io  attend"  • 
B,  for  a  motion  or  like  procee-Iings ;  6  when' 
tts^'or'Tfa  t'"  "?  ''"'>«"««»'ofa;  es.abli  h 
latts  or  a  fact  material  to  the  issue ;  provided 
ha  he  deposition  of  such  witness  sha  I  not  te 
;  .1  'V.^ifir*-""-  <•""  ^  procured  at  the  t  ml 
">  the  trial  J  ;  §  2032  (if  tkken  under  snbd   2 

t;i„l.b' /!?""''  ■  '"™''  "'"**  ^  ">«'»<'  «t  the 
fi  1  •  'j'^'y?''"''^  '•onti'-t'es  absent  or  in- 
I  flm  'm  J"* ;) ;. t-'Vmiis.ioners-  amendment 
s'ono?'  <''y  «">t't''tinB  for  the  entirety  of 
§  2021  ft  provision  that  depositions  taken  and 

S  203^  and  then  by  prescribinR  in  «  2032  that 
the  deposition  cannot  be  read  unless  proof  be 

the  connty  in  which  his  testihiony  is  to  be  used 
or  resales  out  of  such  county  an.f  more  than  30 
miles  from  the  county  seat  thereof,  or  that  he  is 
too  mfinii  to  attend  the  trial,  or  is  dead  ;  but 
Mich  r>roof  need  not  be  made  when  the  witness 
is  a  party  to  the  action  or  proceedinR,  or,  when 
his  deposition  was  token,  resided  out  of  the 
connty  and  more  than  80  miles  from  the  connty 
^M  nor  when  the  testimony  U  produced  on  a 
motion,   or  in  any  other  case  where  the  oral 
?orTbr"T,?/  '•■?  r'"«"  i'  ""'  mjuired" 
«  MR. .  rioo?  ?'  '^"  ^n'^n-l-n^'-t,  »ee  ante 
,,,.i     '  1  *   .?"  (pro.luction  of  a  witness  in.l 
\l-o.  T.L''*  ™''"«y  ™»y  l*  required)  ;  P.  C. 
.n»,Llf  "*«'i'"o.''y  before  a   committing 

magirtrate,  or  a  deposition  taken  conditionally 
for  the  prosecution,  admissible  if  the  witness  is 


(.  cposition,  taken  for  the  aeonsed,  usable  if  the 
».t  .ess  ..  "uimMe  to  attend,  1,,  naJn  of  ! 
dea  h,  ,„„„.ty,  si.kness,  or  infirmity,  or  of  J 
continued  absence  from  the  State");  «  1344 
de,K,s,  ion  of  a  jail.prisoner  may  1«  taken  sub 
J-  ct  to  the  foregoing) ;  J  ,362  (di,«sit'on"t«k,n 

n  r^'r,'"' ""'  vy  State  w  tre".Vc„i:a 

be  taken  « 1.  .ri.  .V  •  '  *  ''^'  (deposition  may 
Uneficlirv  L.  ""  "7""'"  »'*.■«  party  or  a 
renenuaiy.    (2)   "res,,),.,  „„,     f  the  county  " 

3)  "IS  about  to  leave  the  county  .  .  .„"  will 
.roUbly  cominne  absent  when  thi  testimonv 
ilt'T'.T'''  'f*  """""eh  otherwise  Sr to 
a  et  "'rM  ""  '  "  "-^""•t'^'"  too  i-'firm  to 
ft!'  \V  '"  '■"■  ""y  other  cause  exT.e.ted 
to  be  unable  to  attend  the  trial");  tsJlc'If 
the  dM«,Mt,on  be  taken  by  reason  of  the tbtence 
or  ..tended  aWen.e  from  the  connty  of  "h^ 
witness,  or  because  he  is  too  infirm  to  attend 
proof  by  affidavit  or  o.al  testimony  "ha  1  ie 
made  at  the  t.ial   that  the  witnesicont.ucs 

i:lrd^:?XrM:;^,St;l&];S 
S"r^.:r^j?^»i.f^t"^^t 

Stats  ISO.  «  Aao.ii  v.  '•  S  1'.  Annot. 
oiots.  1891,  I  4834  (.le|,o,sition  by  either  laitv 
ma  criminal  case,  admissible,  unless  "rthe 

r  whlJ'n  ^rrL"'"  '*■*"■""  "tt^ndance  of 
the  Witness  might  be  procured  bv  the  prose,  n 
ton  or  ,s  procured  by  the  accused  "), 7  4674 
de,«s;l>ons  of  witnesses  to  a  will,  "non  "c^ 
.d..nt  or  "resident  out  of  the  oumy "  0 
app  .cation  for  probate,  adn.issibl.) ;  7  4679 
(test.mony  of  witnesses  at  probate  to  V a  •- 
n.  ssible  on  contest  in  chancen) :  8  2650  (def'o 
anion  may  be  taken  for  trial"  UfJ.e  j,."re'  of 
the  rK.ace  of  witness  "unable  to  attend  on 
accom,t  of  sickness,  age,  or  other  cau  e  ")" 
g  2651  (same  for  witness  residing  out  of  the 

c"7'o%'  h^t:m'"'y!i^""*'  Co,^p°"st.t94 
c-  (U,  S  33  (Kills;  if  "sny  of  the  witnesses  tn 
the  san,e  shall  resi.le  out  of  the  di*  ict^r  U 
emp<.rarily  absent  therefmn,  at  the  ti ,  ]  when 
fll,r  •"■.'^"'""'  «'""  he  so  exhibited,"  theS 
testimony  by  de,K«itio„  may  1«  taken  and  uid)" 
c.  /I,  §  19  (  est.mony  taken  by  commission  of  a 
witness  residing  out  of  the  DiMrict,  adm.Wbe 
wthout  any  conditions  sKcified);  §  25  (dei» 

bvdln  ""/■"?"  niayW  taken  on  ,on.mi.*,ion 

bv  defendant   in   ciinunal  case);    e.    20    8   4 

(depoi.tion  in  a  civil  cause  not  usaMe,  "unLs 

appears  to  the  satisfaction  of  the  Court  that 

Un'itedSr.'?  '"  •^'"  '■'■'"'•  •"•  «»"-  »"'  °f  the 
United  States,  or  to  a  girater  distance  than  100 

r!ri  •  :  -■  °^  '""t  '"y  reason  of  age,  sickneis. 
Doaily  infirmity,  or  imprisonment,  he  is  unable 

jNnTrrirrr."..''' ™"'">-  Code  1901. 


■dead,  or  in«.„e.  or  cimrot  with  due  diZr^:      ?' /oT  h     "^  «.Pl*ar«t  court") ;   Code 

he  found  within  the  State";  see  the  inters  llL  (deiKwitions  de  ben,  may  l«  taken  of 
decision,  cited  ante,  J  1398) :  J  1204  ^o  "?  orXTe.c"'"^  '.''"."r'"?  ?"«•  "^'^tant.  infirm 
for  mitigation  or  aggravation  of  len  ten  re-  de^  *h^l'  ''  •  '"I'  '^  ?'  "'»  »™e  of  the  trial 
..t.onaal,„w«i.u„&tainconditil:sT;',''ir5     cS,irtrdei;:siMrn„r».*l'  ^ 
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cnuse  the  power  did  not  exist  at  common  law  (ante,  §  1376).    But  where  a 
deposition  had  been  lawfully  taken  —  before  a  common-law  judge  in  person, 

c«ie  "  ;  biit  nothing  i»  proTi(I«l  n»  to  the  eondl- 
tiuiii  of  receiving  llicae  di-|H>aitiaiia) ;  (  6313  (in 
conntiea  of  20,000  people,  any  witneim'  ilepmi- 
tion  m«y  be  t«ken  ;  no  conditions  providea  for 
n-ceivin^);    Hnwnii-  Civil  Uw*,  1897,  {  1374 
(de|in!iition9  are  not  to  Iw  read  "  unlesn  it  ihall 
ap|iear  to  the  satiafactiou  of  the  Court "  that  the 
deiionent  ia  the  oiijiOKite  party,  "or  n  beyond 
till!  jiiri*lictinn  of  the  coiiit,  or  ia  resident  in 
aiiothi'i-  circuit,  or  dead,  or  unable  from  perma- 
nent sickiiesa  or  other  permanent  inlirniitv  to 
atten.:")  •  Mtho:  St.  1899,  Feb.  10,  §  6  (dejio- 
sition  may  be  used  "in  th^.-  trial  of  all  issues,  in 
any  action,  in  the  following  rases:  Krat,  when 
the  witness  does  not  reside  in  the  county,  or 
when  he  reaidcs  in  a  county  ai^oiniiig  and  more 
than  30  miles  from  place  of  trial,  or  ia  absent 
from  th"  8tat« ;  second,  when  the  deponent  is 
ao  ageii,  iuKrm,  or  sick  as  not  to   be  able   to 
attend  the  court  or  place  of  trial,  or  is  dead  ; 
thinl,  when  the  depositions  have  been  taken  by 
agreement  of  parties,  or   by  the  order  of  the 
i.oiirt  trying  the  canso  ;  fourth,  when  the  deiw- 
nent  is  a  State  or  county  otBcer,  or  a  praiaising 
tihysician,  or  attorney-at-law,  and  the  trial  '\„  to 
be  hail  in  any  county  in  which  the  deponent 
does  not  resiile  "  ;  for  the  atatutes  repealed  by 
this  Act,  see  Kev.  St.  1887,  H  8059-6002, 816«- 
8189);  IlUnou:  Rev.  St.  1874,  c.  51,  J  2.5  (in 
auits  at  Uw,  deimsitiona  of  witnesses  resident  in 
the  State  nny  be  taken  wherever  the  witness 
"  resides  in  a  different  county  from  that  in  which 
the  court  is  held,  is  about  to  depart  from  the 
Stjite,  ia  in  custody  on  legal  process,  or  is  unable 
to  attend  such  court  on   account  of  advanced 
age,  sickness,  or  other  bodily  infirmity  ") ;  §  v!« 
{lUdimiu  potealalem  commission,  allowed  in  livil 
causes  for  a  witness  residing  in  the  8tat»  more 
than  100  miles  distant,  or  not  residing  in  the 
State,  or  engaged  in  the  military  or  naval  ser- 
vice of  the  United  States  or  this  State  and  out 
of  this  State)  j  §  34  (every  deposition  duly  taken 
and  returned  "  may  be  read  as  good  and  compe- 
tent evidence  in  the  cause  in  which  it  shall  tie 
taken,  as  if  f  ch  witness  had  been  present  and 
examineil  liy  parol  in  open  court,  on  the  hearing 
or  trial  thereof")  ;  c.  148,  }  4  (when  an  attest- 
ing-witness  to  a  will  "  shall  reside  without  the 
limits  of  this  State,''  or  the  county  in  which  pro- 
bate ia  desired,  "or  shall  be  unable  to  attend 
said  court,"  a  deposition  by  commission  may  be 
Uken    and    used);    Indiana:    Rev.    St.    1897, 
Sf  432,  441  (deposition  is  usable  when  the  de- 
ponent (1)  doea  not  reaide  in  ibe  county,  or  a.l- 
joining  county,  of  trial,  or  is  absent  from  the 
State  ;  (2)  ia  "so  aged,  infirm,  or  sick,  as  not 
to  be  able  to  attend,    or  ia  dead  ;  (3)  when  the 
deposition  is  taken  by  agreement  or  by  Court 
order ;    (4)  when  the  deponent  is  "  a  State  or 
county  officer,  or  a  jndge,  or  a  practicing  phy- 
sician, orattomey-at-law,''  and  the  trial  ia  in  a 
county  of  non-residence)  ;  §1896  (defendant  in  a 
criminal  case  may  by  Ipbto  of  Court  have  dejiosi- 
tions  taken  of  witncaiea  rending  out  of  the  8t»tp, 
but  rauat  firat  enter  consent  for  nmilar  deposi- 
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dence  ;  but  if  the  attendance  of  the  witne  .■  can 
not  Ih!  proiluced,  then  the  mtid  deposition  shall 
bi-  admissible  in  evidence");  |  1080  (deposi- 
tions taken  on  commission  shall    not    lie   ad- 
mitted at  the  triiil  "if  at  the  time  llie  witness 
lie  present  in  the  District,  and  his  attendance 
can  be  obtained  by  the  pi-oeesa  of  the  court  ") ; 
CMiurlu-iil:  Oen.  St.  1887,  J  1088  (dejiositions 
may  lie  taken,  in  livil  actions,  of  persons  (1)  liv- 
ing out  of  the  Slate,  (a)  living  nmre  tiian  20 
miles  from  place  of  trial,  (3)  "going  to  sea  or 
out  of  the  State,"  (4)  "  by  iige  or  infirmity  un- 
able to  travel  to  court,"  (5)  confined  in  jail ;  but 
nothing  is  siid  iia  to  their  adniisaiou) ;  {  10^9 
(for  persons  n.nre  than  60  years  olil,  dejiositions 
may  be  taken,  and  used  if  de|ioueiit  ia  "  unable 
to  attend  and  ti-st^fy");   DclnuM'e:    Kev.  St, 
1893,  c.  77,  i  16  (the  mother's,  duimsition  in  a 
bastardy   case,   admissible    "if  hiT  attendance 
tan.'iot  lie  proured")  ;  Florida:  Rev.  St.  1892, 
{}  1123,  11.32  (lepoaitiou  may  be  taken  if  the 
witness   "reside  out  of   the  county"  or  "he 
bound  on  a  voyage  to  sea,  or  be  ,i'  nuc  to  go  out 
of  the  State  to  remain  until  after  the  trial,"  or 
"  be  very  .iged  or  infirm,"  or  upon  affidavit  that 
party    "believes  that  a  material   part  of   his 
claim  or  defence  dejiends  upon  the  testimony  of 
su'h  witness "  ;  no  conditions  of  admisaibilicy 
spscified) ;  §  lUi  (dep,>sition  mav  be  taken  of 
ail  attestiuij-witness  to  a  will  residing  out  of  the 
State) ;  §  1618  (on  ail,journment  or  continuance 
before  a  justice  of  the  peace,  depositions  of  wit- 
nesses in  attendance  may  be  taken  and  used  on 
trial  "as  if  such  testimouy  were  given  at  the 
trial") ;  §  1805  (at  a  probite  contest,  a  dmwsi- 
tion  is  usable  if   "the  personal  attendance  of 
any  witm-ss  cannot   be  obtained,  or  if  it   be 
maiiilested  inconvenient  for  any  witness  to  at- 
tend ") ;  §  2912  (accused  person  may  take  depo- 
sitions of  absent  persons  whose   testimony  is 
material  and  necessary,  if  they  "  reside  beyond 
the  jurisdiction  of  the  court,  or  are  ao  sick"  and 
infirm  that  with  diligence  their  attendance  can- 
not be  procured  at  the  same  or  the  next  succeed- 
ing regular  or  special  term  at  which  the  case 
may  be  trie.l");  §  2917  (such  a  dejiosition  is 
not  to  be  read  "  when  the  attendance  of  the  wit- 
ness can  he  procured,"  or  if  the  deponent  "  has 
absented  himself  by  the  procurement,  induce- 
ment, or  threats  of  the  accused,  or  of  any  person 
in  his  behalf  ') ;  Oeorgia:  Coiie  1895,'  §5297 
(deposition  may  be  taken  in  a  civil  cause  on  in- 
terrogatories, if  the  witness  (1)  resides  out  of 
the  county,    (2)  "from   the  condition  of  his 
health,  from  age  or  otherwise,  he  cannot  attend 
the  court,  or  from  the  nature  of  his  business  or 
occupation  it  ia  not  possible  to  secure  his  per- 
sonal attendance  without    manifest    inconven- 
ience to  the  public  or  to  third  persons,  —  snch  as 
postmasters,  public  carriers,  physicuins,  school- 
teachers, etc.  ' ;  (3)  is  about  to  remove  from  the 
county,  or  to  leave  home  on  buaineas,  for  a  so- 
journ or  a  tour,  which  will  extend  "beyond  the 
term  of  the  Court  "  ;  (4)  "  all  female  witnesses  "  ; 
(5)  "the  only  witness  to  a  material  point  in  the 
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law  court  were  a  simple  question  of  the  adiLissibility  of  evi- 


out  01  the  State  or  judicial  diSjT^!]? 

''ilwuir-- ''."'"  '^  V'"-  ''"^"-*''  •'  "'"V  ll  read 
111  eviuenoe  ;  no  conditions  iinnied)  •  A'„ii««  • 
Gen    St.  1897,  «=■  »o.  fS  357,  375  c     0;.  JSuT 

t,9  (,Ie,H«itluns  U8able  o.  ly  ••  w Lr,,  the  wit  /e,; 

oesnot  reside  .1.  the  county  "  of  trial,  or  •■X« 
from  age.  iiilirniity,  or  imprisonment  he  .viiicM 
IS  uuahle  to  attend  court,  or  i»  dead,"  or  IZI, 
motion,  etc.);  Kentucky:  C.  C    P    1895    8  "•"l 

•mlex  ,  ■  more  away  ;  i,  aWnt  from  State  :  is  ita 
(.ovrrnor,  secretary,  reRiater,  auditor,  or  trels 
"rer;  or  la  judse  or  court  clerk;  or  U  ^«. 
tnaatcr,  or  bank  president,  cashier,  telleror 
I'u'.i.'"'  •?  l™''«'''inK  I'liysifian,  surKcon,  or 
awjer;  or  u.  keeper,  officer,  or  Ruanl  of  iKne- 
;  "tiary  ,  or  la  dead  ;  or  lias  become  of  un«u  id 

meiit  from  attendance ;  or  is  in  the  Federal  or 

hntenulitary  service);  §  556  (on  affidavit  that 

lie  testnnonv  is  important  and  its  "just  and 

.ro,*r effect  •cannot  "in  a  reasonable dcRree" 

•u  a  tamed  otherwise,  the  Court  inav  or,le?Kr. 

son^il  attendanc");  C.  Cr.   P.  ISB.-i."  S  153    de- 

fendant  s  do|K)siti«n8  in  criminal  cases  are  us;  bio 

only  in  case  of  death,   absence  from   State,  or 

pbVMcal  inability  to  attend  for  examination!  • 

Stats    ,899,  5S  4855,  4863  (attestinRSr  o' 

a  will  ;  deposition  mav  be  taken  if  he  resides 

out  of  the  Commonwealth,  or  i«  confined  under 

I'fpl  process  m  another  county  or  corporation, 

tn  »«"i::i  '''™'^i"=''""^-  "''''  »■•  other  Infirmit; 
to  attend   or  resides  more  than  60  miles  away ; 

"".'!.!?"►  ^"^^j""  •j'^J"'^  '"«'  "»'"'  "itnes^ 

Ih9,    §§  615,  617  (deiiositions  may  be  taken  by 


nii»  t\,^  a.  . "VB".  oi   •uoill  10  BO  with- 

not  to  return  in  season  ;  (4)  beina  a  iudw  »«  I 
p«.ve„te,  by  official  du.^  IL  .ItTendS*  ',5) 
residing  i„  another  town  ;  («)  residina  in  the 
miine  town,  provided  he  is  dead  or  perL  lentlv 
removed  fron.  the  town  at  the  tiine  Ttria? 

•' 'ni'^.To "«'::'  i"  ''™°" "'"" "ft" «»« trial   : 
'••  134.  S  19,   St.  1885,  c.  307  (defendant  «  ,1 
prosecution  n.ay  take  and  use  cerU?„   de.«si 
tions  as  in  civil  causes;    but  the  , r„ Jciuion 

use  Ills) ,  c.  b4,  S  4  admissible  in  probate 
p  oceedings  when  a  will-witness  lives  out  of  the 
M"te,  or  n.ore  than  80  miles  distant.  Ir  "  bv 

b!  it,  l*t"'t;'""'n^  *''■'''''"■*  "»hoc<.uno 
oe   l'ri>UKht      before  Cou.t  or  of  non-resident 

sCSV's'ifl",}"  "'^."""l"'  ""  "»""tion 
s[)eiirieil)  j  §  19  (deposition  of  any  witness  taken 
may  be  used  "  in  case  only  "  of  his  deMh   or  „f 
l»..tys  "inability  to  procure  the  at?e„d.nce  °f 
*"eh  witness  at  the  lime  of  trial  and  proteb  e 

term),  §25(cerHim  deiositions  usable,  if  the 

te"J  "  t-'L';.'.''"'  "f  ">«  State  or  "cannot 
1-e  had  to  attend");  Art.  84,  §  9  (deiiositiou  of 
.™s,er  or  "other  tn^n.ient  pekon, "Tn'Th  pp"in°i 

c  69  88  2i  Ui"*^p'^*,"'""'-"  ''"''•  St-  1882. 
•<RM    **    *'  ^V  ^"'-  ^  19"2,  c.  176,  86  26 

thar^OnT""  '^°'  '"•'''''S  ""^  residence  more 
than  30  miles  away  ;  intention  logo  out  of  the 

Commonwealth  and  not  return  in  time  for  the 

I  ',,'",  '"''''  '"Stni.  or  »Ked,  as  to  make  it 

probable  that  he  will  not  be^ble  to  atTend  " 

the  deposition  is  not  to  be  used  "ifitam^ari 

that  the  reason  for  taking  it  no  longer  ex  sts '" 


no  conditions  of  using  specified) ;  r3941(de^-  1897    88  ir  %T\"n?J;,  ^"*'i"""   Comp.   L. 

Mt„m  ■«  allowable  for  a'witness  'resi.ling  iut'^f  f  wkn!L  "  if  a'hl^  t^  (deposition  may  be  'taken 

the  nansh  of  trial) ;    {  3942  (deposition   of  a  Strte  "Tr  •',„       ^v  '"  1.  <"-.,«'>i'^«»  "Ut  of  the 

n.em[».r  of  the  religious  order  of  Saint  Uridine  of  trial"  or    "^""""j  ®2  ""  '"'  '''''"'  »»"  P"«« 

Mins   in   New  Orleans);   C.  Pr.   1894,    8352  court  "or  "«h     T**  '•'"'  J''"»Ji«tion  of  the 

(P^rty  residing  out  of  the  parish  mav'  \l  ex-  M™    °r  whe~  M^*  "'""'''  "  ??''•  '*"'•  °' 

nmiiied  on  interrogatories  without  atteiidance\  •  .nn^h  2-      .w  I''-'"'  "  reasonable  cause  for 

§  138,  426^39  '(provision  for  taking  d",^;;  ^  'Ct^tr"  or  wl,e«  Iff*-"""? -'"ot  be  had 

-a  jury  caes.  ..y  take  teaLioi^-o?' ^ft^  ^^^^^T^^^^:^:!^-^:^^ 
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dence.  and  were  constantly  dealt  with  by  the  common-law  courts,  as  the 
rulings  m  the  foregoing  sections  indicate;  hence,  the  principles  already 
dintion";   and  in  any  cnw  either  jxirty  miiy 


coiMiwI  liu  attfO'luiiiw  "  if  lie  U  within  the  juri» 
dictfun  of  th«  court  and  al'le  to  attend  ")  j  Min- 
netata:  Oen.  8t.  UKl,  f  5(J(J8  (in   ciril  cauatn, 
th»  depoaition  of  ■  witiieiu  in  th«  State  may  Iw 
taken  if  the  witnew  "lives  more  than  80  milra 
from  the  place  of  trial,  or  it  ahont  to  go  out  of 
the  State  and  not  to  wlnrn  in  time  for  triul,  or 
U«o  aick,  inHrm,  or  aged  aa  to  make  it  nroUhle 
that  he  will  not  be  hIiIh  to  attend  at  the  trial ")  j 
f  6«7»  ("  no  de|)o«ition  aiiall  be  naed  if  it  ap- 
Jieara  that  the  reason   for  taking  it  no  longer 
exiata,  '  unleaa  the  (lartv  offering  "aliowa  any 
anBicient  cause  then   exi»ting  for   naing  such 
deiwsition  ") ;    |  5690  (,le|iosition  of  a  witneaa 
ont  of  the  State  may  be  reail  on  the  trial)  ; 
I  5005  (before  a  juntii-e  of  tlm  peiice,  a  doposi. 
tion  is  uaable  if  the  witncst  ( 1 )  w  ,lead  or  reaiilea 
withont  the  county,   (l')  "is  unable  or  cannot 
easily  attend  ...  on  a. .ount  of  aickn.'sa,  age, 
or  other  bo<lily  infirmity,"  (3)  "haa  gone  ont  of 
the  county  without  the  consent  or  collusion  of 
the_p;irtv")i    Mi-^iaaippi :   Anuot.  Coile  1892, 
J  1(17  (de|K)sitiun  in  a  civil  cjise  may  Iw  taken 
ot  a  witness  Ml  the  State,  if  he  (I)  is  "about  'o 
d.part  fmm  the  Stiite,  or  by  reawui  of  age,  aick- 
iiess,  or  other  cause  shall  lie  unable,  or  Rki-ly  to 
be  unable,  to  attend  the  court  "  ;    (2)  "  when 
the  claim  or  defeiis.',  or  a  in.iteriid  |M)iiit  thereof, 
aliall  deiieud   uiion    the   testimony  of  a  ainde 
witness'  ;  (3)  when  he  is  a  jud^e  of  the  Supreme 
Court,  or  ciniiit  court,  or  chiincellor,  or  "any 
other  officer  of  the  guveiiiineiit  of  the  State  or 
of  the  United  States,   who,  on  iiecount  of  his 
official   duties,    cannot    conveniently  attend"; 
(4)  "when  the  testimony  of  the  clerk  of  any 
court  of  recoiil,  or  of  any  sheriff  or  justice  of  the 
l>eace,  shall  lie  re<iuir<d  beyond  the  limits  of 
the  comity  of  his  residence  "  ;  (5)  when  .a  "  fe- 
niale  " ;  (6)  when  resiiling  more  than  60  miles 
diaUnt) ;  §  1748  (>n  a  civil  cause  before  a  justii.'e 
of  the  iwace,  allowahle  also  for  any  witness  re- 
siding in  another  countv) ;  |  1751  (commission 
may  issue  tor  non-reaidenU) ;    §  1756  (deposi- 
tions to  be  admissible  ;  but  the  opponent  "may 
procure  the  attendance  of  such  witness"  and 
put  him  on  the  stand)  ;  §  1759  (deposition  for 
a  chancery  bill  may  be  taken    if  the  witness 
is      sick,  aged,  infirm,  or  about  to  leave  the 
State");   {  1763   (chancery  deposition   of  "a 
party  or  other  interested  witness  "  is  not  to  be 
admitte<l  if  the  opjionent  Hie  an  affiilavit  ten 
days  before  trial  that  oral  examination  is  "  neces- 
sary to  the  attainment  of  justice,"  and  if  the 
witness  "  be  alive  at  the  time  of  trial  and  not 
unable  to  attend  court  on  aci'ount  of  disability 
from   (lermanent  sickness,   physical   injurv,  or 
froiii  weakness  and  disability  incident  to  old 
»g«"):  I  1764  (in  causes  testamentary,  etc.,  in 
chancery,  the  party  may  examine  in  open  court ; 
but  this  is  not  to  change  "  the  rule  as  to  non- 
resident witneases  or  cases  in  which  depositions 
generally  are  authorized  ") ;  §  1819  (non-resident 
subscribing  witness  to  a  will   may  testify  by 
deposition) ;  {  2245  (iu  habeai  cor^u  procetMl- 
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ings,   "  whenever  the  personal  attendance  of  • 
witness  cannot  be  procured,  bis  affidavit,  Uken 
on  reasonable  notice  to  the  adverse  iiarty   may 
be  received  ")  j  Mitsnuri:  Rev.  St.  1899,  {  266f 
(the  accused  may  faike  the  dejsjiiitiou  of  a  wit- 
ness      10  "  n-sidea  out  of  the  Sute,  or,  reaiding 
with..!  the  Sute,  u  enceinte,  sick  or  infirni,  or 
18  buiinil  on  a  voyage  or  ia  about  to  leave  this 
State,  or  la  roiiHned  in  prison  under  sentence 
for  a  felony  •) ;  |  2568  (such  de|ioaitioiis  are  to 
bereail  "in  like  cases  "  as  in  civil  suits) ;  f  25tij 
(the  acciise<l  may  also  lake  conditional  examinm- 
tions  by  commission  aa  in  civil  cates)  j  f  2877 
(civil  suits;    any  witness'   deiwsition   may    be 
taken  conditionally) ;   g  '2904  (de|«sitions  are 
usable,  "  first,  if  the  witness  resides  or  is  gone 
out  of  the  State  ;  second,  if  he  be  dead  ;  tliinl. 
If  by  reason  of  age,  sickness,  or  liodily  inliimitv, 
he  lie  unable  to  or  cannot  safely  attend  court ; 
fourth,  il  he  reside  in  a  county  other  than  that 
in  which  the  trial  ia  held,  or  if  he  be  gone  to  • 
greater  distance  than  40  miles  from  the  place  of 
trial  without  the  cona.-nt,  connivance,  orcolln- 
sion  of  the  (sirty  reiiuiring  his  testimony  ;  llfih 
If  he  be  a  juiIgH  of  a  court  of  record,  a  pi-acticiiig 
attorney  or  physician,  and  engaged  in  the  tlis- 
'•lisrge  of  his  official  or  profesiional  duty  at  the 
tune  of  the  lii.l  ")  j  J  4017  (if  „„  attesting  wit- 
ness  to  a  will  "shall  reside  without  the  United 
Stat-s,    or  out  of  this  State  an.l   within  the 
tmted  States,  or  within  thia  Slate  and  more 
than  40  miles"  from  place  of  probate,  "or  if 
anch  witness  shall   be    prevented    by  sickness 
from  attending  at  the  time  when  any  will  may 
be  produced  for  proliate,"  his  deposition  may  lie 
taken) :  {  4625  (on  the  trial  of  a  will's  vali<litv, 
the  oath  of  a  subscribing  witness  at  prolwte  is  ad- 
misaible  if  he  "be  deceased  or  cannot  lie  found  ")• 
Mo^„na:C.  C.  P.  1895.  §S.m2,  3.361  (likeCal." 

L  ,,'..''•  '  •  ^  **  '**''  "*«>:  i  ■''613  ('''<"  ib. 
I  1382) ;  )  1692  (deposition  before  a  committing 
imigistrate  of  a  witness  not  giving  an   undcr'^ 
taking,  admissible  if  the  witness    "lie  dead  or 
?»rr'I"i'?,l''*  ?•*'*">  •  A'^frmata.-  Comp.  St. 
1S.I9,   J  3277  (the  mother's  examination  on  a 
basUrdy  complaint  before  a  magistrate,  admis- 
sible on  the  trial);    {  5946   (a  deposition   is 
usable   "only   in    the  following  caseiT':   first 
when  the  witneaa  does  not  reside  in  the  county 
or  IS  absent  from  it;  second,  "when,  from  age 
infirmity,  or  impiisonment,  the  witness  is  un- 
able to  attend  the  court,  or  is  dead  "  ;  third 
on  a  motion  or  where  oral  examination  is  not 
required) ;    {  5960  (deposition  not  to  be  read 
unless,  for  a  cause  specified  in  ib.  J5948,  the  "«t- 
teniiaiice  of  the  witness  cannot  be  procnred  ")  • 
^ero*.:  Oen.  St.  1885.  {  3429  (wftneas  in  the 
S  ate  ;  like  Cal.  C.  C.  P.  §  2021,  par.  1.  2,  3  4 
adding   m   the    last:    "or  resides  within  the 
county  but  more  than  50  miles  (mm  the  place 
of  tnal  ")  i  §  8431  ("  If  the  deposition  be  taken 
by  reason  of  the  absence  or  intended  abseme 
from  the  county  of  the  witness,  or  because  he  U 
too  infirm  to  attend,  proof  by  affidavit  or  oml 
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gta  by  .tatutu     11.0  :  pnuc.ple.  have  nothing  to  do  with  the  lack  of 


tMtimony  .hall  be  matl<  .t  the  trial  thHt  the 
».tn«.  ,:o„,i„„«  .Wnt  or  inHrm,  To  he  1  .»t 
of  th«  deponent',  knowle.lK«  or  U.liW  ■' •  th„ 
witUM,  dr«thiil«,aUiiut,thec).iK),ition)  ;  13133 
(wit«e«  out  of  the  Suito  ,  n„  .0  Ji,i.„,.  IJntd 
for  u..nK)i  |  3428  Me,KMitio,.  »ll.,w.ble  fir  a 
wUneM  .mpruoned  in  jail)  ,  |  3810  (de,  Jit  „" 
^l^A^^'7!  'V^^yo^^'  taken  eoiHlit  ».„dly 
Uadmuaible  if  «  i,  •' wtWattorily  .how,,  to 
the  Court  that  he  i.  dea.l  or  iiiHane' or  ca*  Lt 
with  due  dihgeu^e,  he  found  in  thHTerrito"" "'  , 
|«J1  (defendant  lu  a  triniinul  «a«-  may  mkJ 
he  de,K>.,t.„„  of  a  witn««,  who  "ia  aUVl  to 
leave  the  State  or  n..idea  out  uf  the  State! 
or  ha.  departed  from  the  Sute  and  hi.  or  1  e^ 
l.la«  of  «b«.|e  ,.  known,  or  i.  *,  .ick  or  ii.H  m 
a.  to  atfonl  reasonable  Rround,  for  apprelenl- 

..     '    '•■},**^'^   (»"'••'>   «   JeiHwition   ia  usal.le 
'upon  .t  being  ,hown  that  the  witne^  Uu, 
able  to  a  tend   rom  any  oauw  whatever  ") ;  AW 
Ha>np,k>re:   I'ub.   St.   18i»l,  c.   225,  U   ^Z 
de,K»jti„n  may  be  u«,l  iu  a  civil  cau'e  ui  lew 

i™  •  1*  (''opui't'ona   for    the   acuuaed   iu 

tnminal  ease,  may  bo  used  in  the  Court's  di.. 
civtion  when  nce..«<a,y  for  ju.tiee) ;  Xew  Jtr^y: 

,'Zle^  '«»8,  tvidence,  J  12  (a  de|K,siti„n  i. 
usable  ,f  the  w.  neaa  "reside,  or  i.  out  of  the 

T.'i m'  "»''"".''•  <"•  by  rea«,n  of  age,  sickne,., 
or  bo,hly  mfinu.ty  i,  „„„ble  ,0  attend  •'  ;  seeaUo 

flit'r  ^r^K-  *  ,"«'  '  »  "  ('le|««ition  of  a 
arty  M  not  to  be  liiken  in  hi.  own  lle|,„ir  exe..|,t 
by  consent  or  by  judicial  order);  g  67  (.ie.Ji. 

tZfvX  '^K  •!  T'l'^KP-t  of  'ho  Slate  ma'v  be 
taken  like  that  of  any  witneas) ;  St.  ISfio,  c.  LW 
§  51  (re-enacts  St.  Evidence.  {  42,  mp,  ,) ;  .v<rw 
•  W.-  Con.p.  L.  1897,  {  3036  (civU  ci^e,  j  a 
de|K.»iiion  may  be  taken  (1)  "when  by  ,-eas,.n 
of  axe  inBrmity,  .ickne™,  or  official  dutv,  it  is 
probable  that  the  witnea.  will  be  unable  to 
attend  the  court"  ;  (2)  when  he  "reside,  with- 
out  the  Territory  or  the  connty  in  which  the 

'l!!,  l'.'*r'''"K.  i<*'  *'""  h'  "•>««  left  or  i. 
about  to  leave     the  Territory  or  county,  "and 

s'.^iir^'  ''' .""'  ^  present  at  the  trial")  ; 
8  3048  (it  may  be  read  m  evidence ;  no  conditions 
nannM) ;  {  220  (at  the  original  probate  of  a 
»  II,  the  de(«sition  of  a  witnea.  may  be  t»kcn 
when  he  1.  "nnt  a  resident  of  the' county  in 
which  such  will  1.  offered  for  probate,  and  alw 
whenever  any  witnes,  is  incapacitated  from  si.k- 
ness  or  age  from  atteidin?  upon  such  court"  : 
the  deposition  wl  en  filed  to  have  the  same  effect 
?f  P*  p*;*"T  tT"!'"*^  '"  r~"") :  AV«.  York: 
L;  i.  K}^V'  ?  *.^*  (»  I-hysician  or  .urgeou 
attached  to  hospital,  etc.,  may  testify  before  a 
referee  to  the  condition  of  a  ,«tient  in  an  action 
for  personal  injnry,  the  judRe  havinR  discretion 
to  onler  hu  examination  in  court) ;  g  882  (a 
de|)osition.  except  one  of  an  adverse  party  or 

unless  the  witnesa  is  dead,  or  "unable  pen«.n. 
ally  to  attend  by  reawn  of  his  insanity,  sick- 
ncas,  01  other  infirmity,"  or  ia  iiiipriaou^  or  is 
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•l»ent  from  the  State  so  that  attendance  "could 

.ul.HB,'i'"'""'"""i'''  'i'""""^^*'  '*  ^'"l-ll'J  lly 
•ul.|Kena     ;  „„  aU  f  n»)  j  c.  Cr.  I'.  1881. 

i  »  (deiiMitiou.  are  adnii».ible  avainst  tlia 
w'i'ir  1,."  'n-  *""'"^  '» '•'■  -  """"^  "  """"ot 
II  .1»,  BJI  (a  de|Kwitioii  l^keu  0.  fither  tide  in 
aciinuual  case  may  be  ,  .ed  i.  wuu"«  .  "  u  " 
able  t,..t,e,.,    ,,y  „„^„    ,  ,,.^  death   ilnity 

fi.n.  the  State    );  .Urih  Carol im:  Code  1883, 

(1  if  [f'*T""T  ••»"'•""«»'''•  if  the  witm« 
1)  U  dead  or  has  be,ume  insane,  (2)  is  , 
lesdent  of  a  f„re,j<n  country  or  anothir  State 
and  is  not  present,  (3)  is  confined  in  prison 
Wyoiid  the  county,  (4)  is  "so  old,  sick  !,r  i,?! 
flim  as  to  lie  unable  to  attend  court,"  (5)  is  the 
Fede™    ,,re».dent  or  head  of  a  deiirtn/ent,  o' 

t  e  tiial  o.cur»  dunn«  term  of  his  court,  (tf)  is 
!  In^  V'T""''"  '"■"'^  of  •  Uepartmel.t  or 
V  J-^'''"  "'"*•''■'•«)•  "f  "tlier  iiicoi,H,mled 
t"  ••■KC  (<)  IS  a  State  Suiirenic  Couit  iudL'c  or 
«  J".lKe,  piesidinK  olHcer,'  clerk,  „?  IH^!  „, 
a  court  of  record,  and  the  trml  .ncurs  durii.e  the 
courts  tern,.  (8)  is  »  member  of  CoiiRres. ^^he 
General  A«e„,l,|y,  and  the  tiial  occurs  during  , 
H-ssion  («)  .1  the  witncv.,  Wing  snnunone.l,*' ii 
out  of  the  State  or  more  than  75  .idle,  di-tant  by 
usual  mode  ol  travel,  witho.it  the  otleror's  pio- 
c.iiei.ie..t  or  consent)  ;  St.  1881,  c.  522  (de.I.,i. 
tloiLS  nken  by  the  accused  may  1«  rea.l  „  ,  aiove 
conditions    :    Aor/A   /Aa„^„..l{,.v      c      1895 

f*  Wit'.  »?S«  <""-'"'"!  "es,  like  Ul 
;i.,i.  'nf  ..'?  '''■I«»iti«n  is  usable  when  the 

fnfi  .  i,  *"•■  ™""'y'  <-'  " '"  ""'  <"■  ff-""  »««. 
in„«  ".^••.''•''  ■"'"""",","■"'•  '^  ""»'''«  •«  "ttend 
court    ,  It  1.  also  usable  on  motion,  or  "whew 

■  "i"\  '"ii"'""'"''"''  of  the  witness  is  not  re- 
qtiired    ) ;  J 5946(i,.  prol«tlng  a  lost  or.d,.st.oyed 
will,  the  deposition  may  be  taken  of  a  witnea. 
residing  out  of  the  jinisdicl  ion,  or  infirm  and 
unable  to  attend  court)  j  {  5928  (same,  for  ordi- 
nary   probate);   6  7293  (in  ciin.inal  cases,  tha 
defendant   may   lave  a  de|-.siti«n  taken  of  a 
witnesa  who  (1)  resides  out  of  the  State  •  (2)  ia 
sick  or  infirm,  (3)  is  about  to  leave  the  State, 
or  (4)  IS  confined  in  any  prison  of  the  State ; 
S?,?.^"*. ","„„"*  «'l"'i»"ibility)  ;    OllaJioma 
Stats.  1893,  J  4236  (a  de,K.sition  is  usable  only 
(1)   when  the  witness  does  not  reside  in   the 
county  of  trial  or  is  absent  fi«m  it ;  (2)  when 
•Irom   age,    infirmity,    or    imprisonment,    the 
Witney  18  unable  to  attend  court,  or  is  dead"; 
(..)  when  the  caw  is  one  in  which  oral  testimony 
IS  not  n^uireii)  ;  .'  4250  (on  offering  a  depoM- 
tion.it  mustapiwa.  that  for  "any  cause  sMci- 
tied     in  the  alwve  section   "  the  attendance  of 
the  witness  cannot  be  procured  ") ;  §  5287  (on  a 
hea.ing  for  mitigation   or  aggravation  of  Mn- 
tence,  depositions  may  be  used  if  the  witnesa  ia 
no  uck  or  infirm  as  to  be  unable  to  attend  ")  i 
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[Chap.  XLV 


judicial  power  to  initiate  the  toking  of  a  deposition.  It  would  be  unfortu- 
nate if  the  patchwork  legialntion  of  the  statutes  on  titis  subject  should  be 
thought  to  alter  tlio  already  well^stablished  principles  of  the  common  law 


I  6S19  (in  rriminnl  rawii  the  ilf|HMUioii  of  « 
luutDrial  witiiDw  inuy  be  Ukan  lur  dnliiniUiit  it 
the  witnnu  U  '■alKiut  to  h>iivn  the  Territory,  or 
in  so  aiuk  or  iiiflrrii  an  to  nfTiril  rcmionalile  Krnuiula 
fur  a|i|ireh>'ii>liii)(  that  he  will  be  iiimhle  toutteml 
tlie  trial ") ;  |  .Vl.'i?  («iirli  a  i|e|ioHitioii  ia  tiaable 
"  U|wn  ita  a|i|wariiiK  >liat  the  witiieaa  ia  iinalila 
to  attend  liy  rrawiii  of  liix  ileath,  iiiaiiiiity,  aick- 
neaa,   or   iiiflriiiltv,  or  of  Mi  ooiitiimeil  alnn'iira 
from  the  Territory  ");  ||  M&9,  6:171  (the  .le(K>.i. 
ti >n  of  a  miiteriil  witiK'»»  for  ileleinlaiit  reaiiliiig 
out  of  the  TiMTitory  may  be  reiij  "  ii|>on  it  being 
ahown  that  the  witneiia  is  unable  to  attenil  fmin 
any  oaii*-  wlinlever  ") ;  |  6308  (the  <le|>oaitinn 
of   a   material   witnena   for  Uefenilaiit   niny   lie 
Ukeii  if  the  ».tneM  ia  priaoner  in  a  Territorial 
prinoii  or  in  a  jail  of  a  county  other  than  that  of 
trial);  rtm^i«.-  C.  C.  P.    1892,  f  814  (a  .Irposi. 
tion    in    the    State   may   be    taken    when    tha 
witneas ( I ) ii a  pirty,  (J) ia  privileKed  from  utten.l- 
anie  nnder  ili.  |  795  by  rciuiou  of  ilistanoe,  (3)  ia 
"  about  to  leave  the  county  ami  ){o  more  than 
20  miles  lievond  the  plaeeof  trial,"  (4)  "thoufih 
otherwiw  liable  to  attend  the  trial,  is  neverthe- 
leaa  too  inKrin  to  attend  "  ;  and  (5)  on  a  motion 
or  otherwise  where  oral  examination  i»  not  re- 
quired) ;  I  H28  (when  uken  nnder  (2).  (3),  or 
(1)  of  lb.  {  814,  not  naable  unleaa  proof  ia  made 
"that  the  witness  (lid  reside  beyond  the  service 
of  a  »uli|xeua,  or  that  he  still  continnes  absent 
or  iiitirm,  as  the  iMse  iniv  tie ")  j  KJiude  /aland ■ 
Oen.  L.    189(1,  c.  314.  |f  20,  27  (apparently  no 
restrictions  whatever  as   to  acconnting  for  wit- 
ness' absence ;   but  by  {  3«  any  Court    "  may 
orler  the  oral  examination  of  witiieasfs  in  open 
court  ") ;  I  38  (vivn  roee  testimony  rer|nirol  in 
divorce  cases,   unless  in   case  of  physical  dis- 
ability to  attend,  residence  and  presence  out  of 
the  State,  or  a  cle|>oncnt    before  a  master  in 
chancery)  ;    Soitlh    Varnlini :    Rev.    St.     1893 
{{  MSi,  23:!4.  2)3.'5.  C.xle  1902,  §3  2868,  2870, 
8871  (a  de|iosition  may  be  taken  under  conimis- 
•Ion,  if  the  witness  (1)  resides  out  of  the  State 
or  county,  (2)  or  resides  more   than  100  miles 
from  court,  (3)  or  is  aliout  to  remove  from  the 
State   before  trial  expected,  (4)  or  cannot  per- 
sonally be  procureil  "  by  rea.soii  of  indis|iensable 
attendance  on  some  public  official  duty  or  pro- 
fessional duty  as  an  attorney  at  such  time,*  or 
(5)  "  by  reason  of  such  sickness  or  infirmity  as 
incaiMcitates   such    witness   or   witnesses  from 


-■—-,■- — ■•—  —...  ..,„,.co,  „,  wiuicHes  irom  Buii  19  peiKiini;  sha  1  not  be  reirarded  as  want  nf 
fravelmg  in  order  to  appear  and  testify  "  ;  nothing  diligence  where  diligence  has  iSn  used  to  secure 
IS  aaid  as  to  conditions  of  admissibility  :  except     his  wrsonal  attendam-.  l.„  th,  „„il  „J  "u!™.'' 


IS  aaid  as  to  conditions  of  admissibility  ;  except 
that  by  }  2334  personal  attendance  may  be  coin- 
pell«l  of  any  deponent  resi.ling  within  the 
county  or  not  more  than  30  miles  from  court 
house  :  and  by  {  2335  the  attendance  of  an  officer 
of  a  lunatic  asylum  in  a  civil  cause  is  to  be 
n'|tiired  only  when  "justice  cannot  be  done" 
without  it);  B.  8.  J  2.341,  C.  J  2877  (a  com- 
mission shall  issue  for  "persons  unable  to  leave 
h  Miie  by  reason  of  age,  infirmity,  sickness,  or 
budUy  hurt");  R.   S.  $2342,  C.  J  2878  (any 


iwrty  s  or  witness'  de|<osition  may  ba  taken  In 
civil  causes  before  the  cleik  of  court,  subject  to 
either  pirty's  right  to  iv.|uira  peraonal  allend- 
•ncf) ,  R.  8.  I  231.1.  C.  I  2881  (de|»«itiona  mar 
lie  taken  de  bene  before  a  judge,  clerk,  notary 
etc.,  if  the  witness  (1)  Uvea  without  the  .ountv, 
(2)  lives  more  than  100  milea  awav,  (31  is  honiid 
to  sea,   (I)   is  about  to  leave  the  State  or  the 
county  or  to  go  100  miles  awsr,  or  (.'.)  is  iigeil 
or  iulirm  ;  but  b^  |  2347  anch  ire|>ositinus  are  to 
be  used  only  if  it  ap|>eara  that  tha  de|»mciit  is 
dead  or  oat  of  the  county  or  State  or  100  miles 
away,  or  U  by  reason  of  age,  sickness,  bo<lilv 
inhrmity,  or  iinpiisoninent,  unable  to  travel  anil 
apiwir;  for  justices' courts,  see  ib.  1K91);  Snutk 
Jiid;4a:  Stat.t.   1899,  f)  BS14.  «.',27  (like  N    D 
Rev.  C.  If  6t!71,  5«f5) :  {|  8818.  8832  (criminal 
cases  ;  lilie  Cal.  P.  C.  ||  134.',,  V.M'>) ;  7'.a«««re.- 
I  ode  1896,  |  5624  (.iei«j»iiion  in  a  civil  action 
may  be   taken  if  the  witueaa  (1)    "from  age, 
Isxlily  iiiHrmity,  or  other  cans.',"  is  incaisible 
of  altemling  ;  (2)  resides  out  of  the  State  ;  (3) 
resides  out  of  the  county  ;  (4)  is  obliged  to  leave 
the  State  bifore  i,,.,.  e  ;    (5)   is  alniit  to  leave 
the  county  and  "wi.i  pi    jably  not  return  until 
after  the  trial  "  ;  (.'i   .,    'the  only  witness  to  a 
material  fact "  ;  (7)  is  "an  officer  of  the  United 
States,  an  officer  of  this  State  or  of  any  county 
in  this  State,"  clerk  of  another  court  of  reconi, 
nienilier  of  the  General  Assembly  in  aes.sion  or  a 
clerk  or  officer  thereof,  •  practising  physician 
or  attorney,  or  ajailer  or  prison-kee|ier  of  another 
county ;  (8)  is  a  notary  public  ;  (9)  when  the 
suit  is  brought  in  fanr. :  pau/ieria)  ;  {  6fl25  (a 
female  witness  may  testify  by  deposition,  unless 
BufKcient   cause   be  ahown   for  comiielling  her 
attendance) ;  )  5626 (the deposition  of^any  person 
in  the  county  may  be  taken,  but  the  opimnent 
may  summon    him    to  attend) ;   |   6631   (the 
opjMineiit  may  cmnpcl  attendance  in  the  above 
cases,  except  where  the  witness  is  by  law  priv- 
ileged not  to  attend);  f  7366  (rules  for  civil  cases, 
applicable  to  ilefendant's  de|KMitiona  in  criminal 
cases)  ;  Jg  7674-7578  (a  convict  not  being  re- 
movable lor  a  civil  case,  his  de|>osition  may  be 
useti  J  defendant  in  a  criminal  case  may  also  use 
It):  Texaa:  Rev.  Civ.  Stats.  1895,  J  2273  (dep- 
ositions may  be  taken  in  all  civil  suits  ;  "pro- 
vided,  the  failure  to  secure  the  deposition  of  a 
male  witneas  residing  in  the  county  in  which  the 
suit  19  pending  shall  not  be  regarded  as  waut  of 
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„  ...j^.,.,^..  .,„„  uv^u  uac\i  lu  secure 

his  personal  attendance  by  the  service  of  subpoena 
or  attachment,  under  the  rules  of  law,  unless  by 
reason  of  age,  infirmity,  or  sickness  or  official 
duty,  the  witness  will  be  unable  to  attend  the 
court,  or  unless  he  is  about  to  leave  or  has  left 
the  State  or  county  in  which  the  suit  is  pend- 
ing, and  will  not  probably  be  present  at  the 
tnal ")  ;  {  2290  (depositions  may  be  read  ;  no 
conditions  prescribed);  J. 1900  (at  the  probate 
of  a  will,  "  if  all  the  [subscribing]  witnesses  are 
non-resideuts  of  the  cgunty,  or  those  lestde at  of 
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It  ha.  been  cu.tomary,  in  sUtutory  oimctmente.  to  clunl  Heparntely  with 

tin  county  tn  nimble  to  attend  court, "  their 
ili'po<.itioiia  innjr  !>■  uwtl  ;  whrr.-  tlix  nulwcriliinif 
Kitiiff<M>»  arx  ilmil,  the  witnewri  to  hniKlwriting 
limy  tr,tily  '•  l,y  ae|«.iti.)ii') ;  (j.  Cr.  P.  1896" 
I  7»<  (thf  w.-ciiiie<l  umy  take  the  deixmitioii  of 
•iiy  witiiMK,  not  to  he  uwhI  except  uii  irivina 
conwiit  to  iiae  by  the  State  ;  uii,|  tU  of  « 
witiio^H  who  re«hleiiout  of  the  8Ute  or  in  «((hI 


oriiiHiiii);  1813  („i<'h  (le|N«itioim  ".hull  not 
he  re.iil,  unh'u  oath  be  niHiie  that  the  witneM 
r.'i.i.i.«  (.lit  III  thn  Sii.ti'.  or  tliat  i.lii.-c'  his  ileiioiii. 
tion  wan  bilci'ii  the  witiH»«  hue  ilieil  j  or  that  he 
liNK  ri'inoviil  Ijcyoiiil  ihe  liiniu  of  tlie  State  |  or 
tliat  hrhiM  Iweii  |irfvinie.l  Ihim  attentlinu  tlie 
court  throiiKli  tlie  act  or  ajpnry  of  the  ili-reiid- 
aiit,  or  liy  the  act  or  ayenry  of  any  (icrsoii  wlio.<e 
ol.jr.  t  wan  todepiiv,.  th.Mlrfeii.hint  of  the  wii.lit 
of  the  testinmny  ;  or  that  hy  reaaon  i.f  "  »«!■  nr 
liKlily  iiithiiiity  mich  «itiie»>t  niniiot  i.tten.l")  ; 
{  M.i  (the  fiiie;,'nin){  oath  "  ninv  1«  niaile  liy  the 
limiiit  or  county  alioniey  or  any  otlicr  cnilible 
I«r»oii     for  the  Statu;  lor  tlie  ilefcnilant  "the 
rath  Hhall  lie  nia.le  bv  him  in  |MT»on  ");  /■«//,,/ 
Stnte,:   Khv.  St.    is'rg,   |  861   ("The  nuHic  of 
inoiil  in  tiiaU  of  aetionn  at  ciininion  law  xhall 
lie  by  oral  testinmny  ami  exaniiiialinn  of   wit- 
nc-.«cs  ill  n|«.n  court,  except  an  hei-eiiiultcr  pro- 
vuliil    );  J8li3  (in  civil  caune  in  a  ilwliict  or 
cirniit  couit  a  ileiioaitinn  may  lie  taken  "when 
the  wituesa  lives  at  a  jpiater  .li»tHiice  from  the 
place  ol  trial  than  100  miles,  or  in  Imiiii.I  on  a 
vnyii  .■«  to  «c;i,  or  is  abnilt  to  go  out  of  the  United 
Stucs  or  out  of  the  district  in  which  tin-  case 
is  1.1  Iv  tried,  and  to  a  greater  distance  than  100 
liiiIeH  fiom  the  place  of  trial,    before  the  tiiiio 
of  trial,  or  when  he  is  ancient  and  iiihrm  ") ; 
jMiS  ("  Unless  it  ap|H>ars  to  the  Nitisfaction  of 
the  I'l.iirt   that  the  witness  is  then   dead,  or 
g..iie  out  of  the  United  State*,  or  to  a  Riv.iter 
distance  than  100  miles  from  the  place  ivi„.|e 
the  court  is  sittinfr,  or  that,  by  reason  of  aj(e, 
sickness,  bodily  iiilirinity,  or  imprisonment,  ho 
IS  iiunlile  to  travel  and  appear  at  court,  sinh 
dci«Hition  shall   not  be   used  in  the  cause  ") ; 
I  M!(i  ("In  any  cue  where  it  is  necessary,   in 
order  to  prevent  a  f»ilure  or  delay  of  justice, 
any  of  the  eoiiits  of  the  United  States  may  grant 
^  <Mimus pHlesliilem  to  take  de|)ositions  a<Hord- 
ing  to  ooinnion  nsage  ;  ...  and  the  provisions 
of  sections  863,  864,  and  865,  shall  not  apply  to 
any  deposition  to  be  taken  under  the  authority 
of  this  section  ") ;  for  the  construction  of  the 
foregoing  provisions,  see  particularly  w<  J1417 
cnlr,  i  1381  j  Utah:  l!ev.  St.  1898,  {  3454  (the 
dejiosition  of  "  a  witness  out  of  the  State  "  is 
usahle,   without  conditions  sis-cificd) ;   §  3455 
(witness  in  the  State  :  like  Cat.  C.  C.  P.  {2021, 
I'lr.  1  to  6,  omitting  the  second  clause  of  i>ar.  1 )  • 
53457  (like  Cal.  C.  C.  P.  {  2032) ;  J  4513  (crim- 
iiml  cases  ;  like  Cal.  P.  C.  }  686) ;  §  3429  (like 
tal.  C.    C.  P.  11997);   I  4917  (mitigation  or 
a^i-avation  of  sentence  ;  like  Cal.  P.  C.  «  1204)  • 
§8  5037,  5051  (like  Cal.   P.  C.  f  J  1345,   1362) '; 
>t.  1S99,  c.  57  (a  deposition  Uken  de  bene  in  a 
criminal  !;Bse  may  be  used  if  tlie  witucsa 


8UI..  1891,  1 1257  (a  ,lc|K«iii„„  n.ay  1,.  taken 
01  a  person  (1)  residing  more  than  30  miles  dis. 
Unt,  (2)  about  to  have  the  State,  not  to  return 
before  trial,  (3)  inca|«blB  of  traveling  and  apis-ar- 
lig,  through  "age,  sickness,  or  other  Isslily 
Inllrmity,  4)  residing  out  of  the  Mate,  (6)  con- 
fined  ill  jail,  (fl)  U'ing  r  '    '         -•'-"' 
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,  .  ,-,  -  ..  a  judge  of  the  Supitnio 
toiirt,  going  out  ol  his  re,id.nce.coiinty  on 
olhcial  duly,  not  to  return  Uforu  trial-  no 
provision  as  to  the  condithms  of  using  ,i,e|i 
.le|s)sitioiis);  12,143  (in  pn.Ute  pro-cdint-s  a 
de|H).ition  may  be  taken  where  the  ..er^nii 
ri'sides  out  of  the  probate  district,  or  i,  iinaldo 
to  attend   through    age  or    l.slily  inlirmity); 

.?i"";;'.u '"''■.  '""•  »  ='•'"•''  <"  'I'l-'ition  is 
usable  if  the  witn.ss  is  "dead,  or  out  of  this 
State,  or  one  of  its  judges,  or  a  snisTintendent 
of  a  lunatic  asylum  distant  more  than  30  miles 
fioni  the  place  of  trial,  or  in  any  public  olHce  or 
service  the  duties  of  which  prevent  his  attending 
the  court, or  lie  unable  to  attend  it  from  sickness 
or  other  inlirmity,  or  lie  more  than  100  miles 
from  the  iilace  of  trial  "  ;  but  in   the  |;i,t  in- 
stance  the  Court  mav  rciiuiic  attendance)  ■  «  ■^',:ij 
(if  a  will-witness  is  "  unal.le  from  shkness,  ave 
or  other  inHnnily  to  attend,"  or  in  case  of  liii 
coiilineinent  in  another  county  or  coiiH.mtiun  in 
the  State  umler  leyal  pr.icess,  liis  dei»».iii„n  may 
lie  taken)  ;  |  2546  (testimony  on  a  mmiui.  to 
prolwtc  a  will,  or  dc|K.«ition»  tak.'ii  thcieunder 
ol  witnesses  who  "ciinot  be  produced  at  a  trial 
afterwards  belore  a  jury."  an- admissible) ;  g  413 
(de|«.sition  of  certain  ollicers,  not  compellable  to 
leave  the  ortice  to  testify  in  .State  Is.nd.oni.on 
suits,  admissible);     n'mhimjtim :   C.    &   .Stilts 
1S97,  8  11017  (a  de|K.sition  mav  b.!  takc-n  whcii 
the  witness  (1)  "  resides  out  of  the  county  and 
inore   than  20  miles  from  the  phice  of  trial," 
(2)  "is  about  to  leave  the  county  and  go  more 
than  20  miles  from  the  place  of  trial,  and  there 
18  a  probability  that  be   will  continue  absent 
when  the  testimony  is  required,"  (3)  "is  frjek 
jiifirm  orage.1,  so  as  to  make  it  piolwhle  that 
he  will  not  be  able  to  attend  at  tlie  trial  "  (4) 
"resides  out  of  the  State");  %  6028  ("If  it 
apiiear  at  the  trial  that  the  icasijii  for  taking 
the  deposition  no  longer  exists,  the  de|«,sitiou 
shall  not  be  read  in  evidence,  unless  the  party 
offering  It  shows  that  enothcr  of  the  cansM 
«liecilie.I  by  }  6017  then  exists,  or  that  the  wit- 
ness IS  dead,  or  cannot  safely  attend  at  the  trial 
on  account  of  sickness,  age,  or  other   boilily 
inBrniity") ;  {  6101  (the  deposition  of  an  attest- 
ing witness  to  a  will  may  be  taken  when  he  is 
prevented  by  sickness  from  attending  at  the 
time  when  any  will  may  be  produceii  for  probate, 
or  resides  out  of  the  State  or  more  than  30  miles 
from  the  pUce");  §  6708  (a  witness  for  the 
prosecution,  released  on  recognizance ;  his  deiio- 
sition  taken  by  a  magistrate  may  lie  reail  on  the 
tnal  "if  the  witness  is  not  present  when  re- 
cioired  to  testify  in  the  case ") ;  {  6749  (Isfore  a 
justice  of  the  iieace,  a  deposition  cannot  Isj  nseii 
unless  the  witness  "  1,  is  dead,  or  resides  mote 
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depoaitioni  in  ptrpetunm  mtmoriam  in  ipecifjring  the  conditions  of  necea 
■ily  allowing  thuir  uw.'    There  ii,  however,  no  need  (or  a  se|iente  tteut' 


than  'JO  milita  fmni  th«  \<\u»  o( trial ;  or,  >,  i«  un- 
•tilt',  or  ctuiihrt  ikitVly  ntti'ii'l  U>fiiiv  the  iiuti<'r  uii 
■i-i'uiint  i>riickni-w,  K){f-,  urothfrbuillly liiilrniitr; 
I,  tlwl  hi!  hiM  Kuii*  inun)  tlmii  'JO  luiln  fruui  In* 
liiacu  uf  trial  witlioiit  thu  coimi'iit  ur  I'liliunion  uf 
th>  |iiirtjr  iiMiriiiK  th«  driHMitluii ") ;  |  9t>ii  (i>n 
■  crtmiiml  trial,  lonrruiitiilinn  U  iiei-iMary,  Iwt 
wherfvtff  witnt*iM4'4  wh(M«  tlt'|MMitii>ii'«  biivv  be*<ii 
lawfully  taken  liy  a  cimiiuiltinti  ni.iKiatrata  "ara 
■baoDt,  and  cHiiiiDt  Iw  ruiiuil  wlirn  r»|uinHl  to 
taatify  in  iuch  iM/t(>,  ao  iniifh  ornuith  df*|HMltioii  ** 
aa  i«  ('Oiii|irtriit  iit  «>liiiimil)lr)  ■  |  ttl)03  (tba 
daiHnitioii  iif  iiiii)  ciiiitiiied  ill  jail  nmv  Iw  taken)  ; 
ITfal  ri'yiai.1.  Cu.l«  1881,  c.  130.  |  Sd  (a 
de|HMitinii  ia  ii«al>l»  if  tlitt  witneaa  Iw  "d«ad, 
or  out  uf  till*  Hlatn,  nr  oim  of  ita  jmlxHi,  or  hi 
any  imliliu  olRiw  ur  arrvii  a  tli«  dutiet  uf  wliiob 
pmreiit  Ilia  ntteiidiii);  tlia  court,  or  Iw  unahia  to 
attend  it  frmn  aickiivu  or  other  inHrmity,  ur  ba 

out  of  the iDty  "  ;  liiit  hi  the  laat  raiw  attenil- 

anoa  miy  fur  ||<>ocl  I'aUMi*  Iw  rei|iilred) ;  c.  So, 
f  111  (ivfom  a  Juntirn  uf  |ieace,  it  U  unalile  if 
the  witiii'aa  ia  aliaeiit  fruin  county,  aiik,  or 
otlii-rwKe  unable  toutteml) ;  c.  1S|>,  I  1  ("every 
Je|HMitian "  in  a  eriiiiinul  caw,  taken  by  the 
accuaeil,  nn;'  h.i  read  by  bim  ;  it  nny  lie  taken 
of  one  iinn-reaident  ur  ahaeiit  from  the  8tHt«,  nr 
a);ed  uiil  iiiHriu  mi  aa  to  be  uuuble  to  atteml)  | 
c.  77,  I  il  (^ulivTibinx  witneaa  to  A  will ;  th« 
de|KHitiiin  limy  Iw  taken  hdiI  uaed  if  he  ia  out 
of  tlie  State,  conHiied  under  \eni\\  proceaa  in 
another  cuunty,  or  iiniible  tu  attend  tnun  aick- 
u«<a,  age,  or  other  iiiHriuity) ;  Wut-OMia  ;  8tata. 
18M,  I  lOSJ  ("  In  all  criminal  or  i|uaiii-criiiiinal 
cim-a  ill  I'oiirta  uf  rcconi,"  the  ilefendaiit  limy 
obtain  lenre  to  take  the  depnaition  of  "  any 
in:itei'iiil  witnei  -rithiu  the  State  who  ia  in 
liuininent  >'  >(  death  or  who  ia  without 

the  Sute")  ii  ("No  dnpoaition  ahall  be 

uaed  if  it  ahull  i.,  fwar  that  the  reaaon  for  taking 
it  no  lon|{er  exiata,  iinleaa  tha  party  producing 
it  ahall  ahuw  other  autflcient  cauae  then  exialiiig 
for  ita  uae '') ;  {  4095  (tha  depualtion  of  a  |>arty 
may  be  taken  for  hiniaelf  for  the  aame  cauaea  aa 
that  of  any  witneaa) ;  |  4101  (the  de|ioaitiun  of 
■  witnesa  within  tha  State  may  be  taken  when 
tbe  witneaa  (1)  Uvea  more  than  30  niilea  iliatunt 
or  beyond  the  reiieh  of  aubpiena,  (12)  ia  about  to 
"go  out  uf  the  State,  nut  intending  to  return 
in  time  for  the  trial  or  hearing,"  (3)  "ia  ao 
aick,  intiriii,  or  aged  aa  tu  make  it  probable 
that  he  will  not  be  able  to  attend,"  (4)  ia  a 
member  uf  the  Legialature  and  bia  Houae  or 
a  committee  ia  in  aeaaion,  (.1)  "when  hia  tenti- 
iDony  ia  inii'iTiiil  to  any  motion  or  other  aiiniiar 

EfiK-tiediiit!  |>ending  in  any  court  of  record,  and 
e  shiill  have  refuseil  voluntarily  to  make  his 
affidavit") ;  J  4110  (the  defioaition  of  any  wit- 
neaa without  the  Stnte  may  be  taken) ;  ]  4113 
(a  de|ioaitiiin  by  conimiaaion  fur  a  witneaa  with- 
ont  tlie  State  may  be  taken  (1)  after  iaaue  of 
fact  jninel,  (2)  after  no  answer  or  demurrer 
filed  in  due  time,  (3)  before  iaane  of  fact  joined, 
"when  thu  witneaa  ia  ao  aick,  inRrm,  or  aged 
M  to  alTord  reaaonable  ground   to  apprehend 
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tbal  be  may  die  or  become  nnabia  to  give  hi 
teatimiiiiy,  or  when  he  ia  aUiut  to  reiiiiive  ai 
that  hiateatliiiony  cannot  ciinvenieMtly  betaken 
or  fur  any  other  cauae  whiih  ahall  be  deeaii'i 
auHlciant  by  tha  Court";  (I)  "when  re<|uireti 
for  uaa  on  any  trial  or  bearing  nr  u|ioii  an] 
motion  ur  jiriHt'eding  lirfure  or  aftiT  juiig< 
meiit  "1;  irgomiiig:  Uev.  St.  lltD7,  H  ^HM, 
Vii»  (like  Oh.  Hev.  Ht.  ||  M«i,  fMl) ;  |  3Mi 
(like  ib.  I  72V3  ;  for  dejaiaitiuiia  bafure  jiuticei 
of  the  iieaca,  aee  ||  34S7-34tfO). 

'  With  tbe  folliiwing,  ciiin|Mre  the  atatutei 
eiteil  ante,  |  1:183,  fur  uulice  and  i^riMM-eiain' 
{nation  aa  reiiuiiv<l  fur  riuh  de|iuaitioiia:  W/ii 
Oude  lg»7,  Ii  1»*)7,  1871  (uaable  "u|a>n  proul 
of  tha  death  ur  iuaanityof  the  witnei,"  or  bii 
ooii-reaiilence  in  the  State)  ;  ||  187^,  1874  (di'l><>' 
aitioua  iwriietuated  by  lieira  ur  Uiatributeea  tu 
prove  kloaliip  with  a  decedent,  may  tw  taken 
''  when  tbe  witneaa  la  over  60  yeara  uf  age,  or  in 
inArm,  or  rraidea  out  of  the  Slate,  or  ia  about  tu 
gu  beyond  the  Uniteil  Statea,  ur  when  the  claim 
of  auch  jieraun  dcia'iida  rxcluaively  on  the  teati- 
iiiony  of  auch  witneaa  or  witnessea,"  and  an' 
a|>|a>rently  iiaalile  niKuiid'timmllt^  ;  AliukaV, 
C.  P.  ItOO.  fUVO  (li:.e  Or.  Aiiiiut.  C.  18»'J, 
i  803)  i  Aril.  Kev.  Hi.  1887. 1  I8:li<  'iiaabla  "  in 
like  niiinner  aa  '  utiier  ile|>i>nitiuna) ;  Ark.  Mtata. 
18U4,  I  30'.2'i  (u.uibl.i  "  whi-re  the  witneaa  U 
dealt  ur  inaiine,  or,  if  alive  and  of  auiiiid  mind, 
where  hia  attendance  fur  unil  examination  ran- 
nut  Iw  re<|Uire.l ") ;  Cal.  V.  C.  P.  1872,  |  S088 
(uaalile  "  upon  pruuf  of  the  d<'ath,  ur  inaaiiity  uf 
the  witneaaea,  ur  that  they  cannot  Iw  found,  ur 
are  nimble  by  reaauii  of  age  nr  other  infirmity  tu 
give  their  teatimony  ")  ;  Colo.  C.  C.  1*.  1891. 
I  370  (adiniaaible  "  U|Kin  proof  of  the  death  ur 
inaanity  of  the  witneaa  or  witneaaea,  or  of  hia  or 
their  inaliility  tu  attend  the  trial  by  n-aaoii  i,( 
age,  aiekneaa.  aettled  inHrmity,  or  for  any  otlnr 
cauae  ") ;  li,l.  U«v.  8t.  1893,  c.  S6,  |  2  (>li'|aMi. 
tiun  tu  |ier|wtuute  in  lioundary  caaea,  ailiniaaiblo 
"in  caae  of  the  death  of  the  witneaaea  ur  ina- 
bility to  procure  their  attendance");  D.  <'. 
C^Jinp.  8t.  1894,  c.  20,  {  H  (uaable  if  the  wit- 
neaa "die  liefore  auch  arbitration  or  trial,  or 
cannot  be  bad  to  attend  the  aame,  of  whiili 
aatiafactury  proof  ahall  be  made")  ;  {  14  (any 
U.  8.  court  may  in  diacretinn  admit  any  ile|iosi- 
tton  t'H  perpetuam) ;  Fin.  Kev.  St.  180-2.  |  1141 
(uaable  on  the  aame  coiulitiona  aa  if  taken  pm 
lite)  ;  0a.  Code  1895,  f  3966  (uaable  'Wfe  txne 
esMf,  if,  the  time  the  litigatiuh  .iaea,  no 
more  aatiafactory  examination  of  tlie  wiiin'ss 
may  be  had  ") ;  1 3961  (they  "  ahall  be  afterward 
uae<i  only  from  the  neceaaity  of  the  caae  ") ;  //««■. 
Civil  Lawa  1897,  |  1392  (receivable  "where  tli» 
witneaa  or  witneaaea  are  inaane  or  dea<l,  or  tluir 
attendance  for  oral  examination  cannot  lie  i< - 
quiml  or  obUined">;  Ida.  St.  1899,  Feb.  In, 
{  28  (unable  "  upon  the  proof  of  death,  inaanity, 
or  alMcnca  from  the  State  of  auch  witneaa,  or 
distant  more  than  SO  niilea  from  the  piuMc  uf 
trial,  cr  inability  by  reaaou  of  age  or  intirmitv  to 
attend");  III.  BeT.  8U  o.  61,  {  46  (odmi^blc 
SO 
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moot ;  whatever  onuMs  are  tufflcicnt  for  the  one  lufflce  etjuully  for  the  other 
claw.  Tlie  common-Iow  principle*  applieablu  t<.  .lejweitionH  i/»  j^rprtuam 
mtmorinM  never  reached  a  full  development  (§  1417,  ixjhI);  but  it  would  be 
proper,  where  the  sUtute  wot  wleut.  to  apply  the  principle!  dealt  with  in 
the  foregoing  lections. 

f  1413.   Ilan       ■tatatae  affecttnc  Teatlmony  at  a  reraer  Trial.     Statutea 
deohng  wjth  this  class  of  evidence  are  coiuparutively  few  in  number.'     It  L 


« if  oriKlii»lly  Uk'H  ill  th«  mil) ;  /lul.  Il,y,  8t. 
1  Ntf7, 1  «S J  (iimblr  II  |Kiii  "  thii  ilvath,  iiiwiiitv,  or 
aliwiici!  from  the  .Sl»t*  of  aiich  *itui-M,  or 'in*, 
liilityjiy  m.  )n  of  iit;u  or  iiiHrioity  to  nlti'iiil  ") ; 
1}  I'J'J,  lasU  (tniitliiiiiiijr  ImIow  •  rLvunltr,  vU:, 

t.i  |«jr|i.tuiit»  *  lo'.t  il I,  reiuni,  ntc.,  iimiI.Ii'  hii- 

I'lir-'iitly  uiiamcliiioiinlly);  /.i.  C<»li>  1897,  |  tT'ii 
( i.«.il>lo  "  wliiT*  tlie  witiiciiMt  are  ileitil  or  iuwiiip, 
or  whi-r*  fhiir  (iti'iiil.mvc  for  oral  rxuiiliiutiim 
tMiiiiot  Iw  had  n«  ri'^uirrii") ;  KnitAirn.  (it.  18H7, 
r.  ».1,  I  387  (ii«ibl«  "whtre  tlir  «itiip«wii  are 
ili'ifl  or  iiiaan«,  or  where  «tti-D  luriiw  for  oml  ix- 
uiiiiiintion  cannot  be  hail  or  r>-i|iiirml  ")  ;  A'y. 
C.  C.  H.  181(5,  I  1113  (<l«|iiMitioiie  uwihln  on  the 
vonilitiunn  |iriivi.ie.l  for  ile  kim  >li<|Kiiiiiiorinl  • 
/,..  C.  I'r.  1894,  I  4tO  (iiul.le  ".liouM  the 
»itni-M  exiiniiiK'il  Im  <itM.l  or  elwi-nt")  j  Mum 
I'.il..  St.  1882,  «.  1*9,  H  .',0.  81,  Hvr.  t  1902, 
>•.  I7.i.  II  52,  61  (ii'lmiHil.lH  on  the  aaiiio  lon- 
ilitionii  "«.<  if  il  h;i<l  orij/iniillv  twi'n  taki'ii "  for 
til'  Hiiit)  ;  .Virh.  (;om|..  L.  1897,  |  Jol  to  (thn 
tmthuoiiy  "limy  Iw  iiwil  in  r,  'j>  it  cnniiot  a^^iiin 
!»■  otitiiiiiiil  at  thd  time  of  trliii");  A/iii,i.  (im 
St.  1891,115697,  6701  (ii«ili|» nil  thuxamHconili- 
tioiM  oa  if  orlKlimlly  tiiki-n  for  tlm  ai'tion) ; 
.)/<«.  Annot.  <'u.li.,  1892,  |  1775  (i.lini.'viililB  in 
iise  of  "ili-alh,  insanity,  aiiWiimMit  ini'oin|i«- 
tiiuy,  ori|i*|iartiir«  to  hoiiih  |iliitv  nnknowu") ; 
.1/".  Rrv.  8t.  1899,  14540  (ii.liiiiMiMr,  "lli»t, 
if  tlie  ile|ionent  ia  iliMil,  acooml,  if  he  be  uimliju 
to  K\vt>  tt^tiinony,  by  reason  of  innunity  or  iin- 
Ik'iility  of  mind ;  third,  if  he  be  roniiorol  iii. 
com|M-tent,  by  judgment  of  law  j  fourth,  if  he 
!«•  removed,  to  that  hia  tetttiiiiony  cannot  be 
oliLtiriinl "»  ;  |  4537  (di'|ioxitinna  talteii  to 
r»talili»h  laiid-oornen,  adini.iailile ;  no  I'ondi- 
timiH  »pei'itied)i  Miml.  C.  (,".  V.  1895,  }  3125 
Oik.'  Cal.  C.  C.  I'.  1 2088) ;  Xebr.  Comp.  St.  1899, 
S  «0(I0  (uaable  "  whore  the  witiiew««  nni  ilend, 
or  ioMiie,  or  where  their  attendani'o  for  oral 
exaininiition  cannot  !»•  obtainwl  or  reiiuirrd  ") ; 
Xn:  Oen.  8t.  1885,  |  3444  (UMble  "u|iou  jiroof 
of  the  death  or  inaanity  of  the  witneaii,  or  of 
hi*  inability  to  atteml  the  trial  by  rca.ion  of  ajje, 
hickiiess,  or  aettled  infirmity");  A',  it.  t'oinp. 
L.  1897,  {  3064  (adniiaaible  if  the  ile|ioneiit  is 
ili-:ul,  or  "  unahli*  to  «ive  testimony  by  n-iisoii  of 
intiiiityorof  imWcility  of  niind,"'or  "reiidereil 
iiicoiii|ietent  by  judKinent  of  law,"  or  "  reniored 
out  of  the  Territory  so  that  hia  teatimonv  I'aii- 
nut  lie  obtained  ")  ;  A".  /).  |{ev.  C.  1895,  §  .'i7n 
(lik^Cal.  V.  C.  P.  i  2088)  j  Oh.  BfV.  St.  189S, 
5  .isrs  (receivable  if  the  witnesa  ia  dead  or 
iii*iin'  or  hia  "  attendance  for  oral  examination 
taiinot  be  required  or  ohtaiiieii ") ;  §  1191  (deiw- 
xition  taken  by  a  county  surveyor  in  proof  of 
old  marki,  etc.,  admiaaible  only  if  the  witncsa 
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is  dniil  or  without  the  jiirimlii'tlon)  j  Oil.  Htat*. 
1893,  f  4284  (ailinisxible  "where  the  witnraaea 
are  ilnid  or  iuaaiie,  or  when-  aUenduiiie  for  oral 
exiimiiiatiiiu  cannot  lie  obtained  or  reiiuirptl  ") ; 
Or.  f.  C.  I'.  1892,  i8t)3  (udminailili-  on  |.M.if 
"  of  the  death  or  in>anity  of  the  witiieni.,  or  that 
he  ia  beyond  the  Stale  and  hia  rep,i.leiiie  un- 
known, or  of  Ilia  inability  to  attend  the  liial  by 
rc.iwiii  of  a((B,  aifkniHH,  or  setlh-d  inliriiiity  "  ; 
hilt  in  ecjuily  till*  proof  ii  niinfi'i'Miiry  ;  we 
MiU'a  L'mles  for  dilfereiit  provi;<ioii>  in  mi  uneu- 
acluil  .tatute  of  1870)  i  Jt.  I.  (Iiii.  h.  ixtit,  c. 
2tl,  I  32  (ti«ible  in  caw  of  de-.tli,  uniionnil 
iniiiil,  aliwiue  from  the  Htutc,  or  iiinbility  to 
attend)  ;  .V,  />.  Stat*.  1899,  |  6552  'like  Oki. 
Htiita.  I  42811;  TrHH.  Code  ISHrt,  |  SHTH  („|. 
miuilile  on  tlie  witueaa'  "death,  inwiiiity,  or 
de|Mirtiire  to  Willie  place  unknown");  )|  51(24, 
5682  (in  case  of  a  notary,  adniiMible  il  hi-  ahould 
"die  or  n-iiiovBout  of  thcSl.ito  ")  ;  ('.  S.  Kev. 
St.  187'*,  I  8tl7  (.pioteil  „nlf,  i  l:i.s7);  I  866 
(proviiiionii  ax  to  de|iu»itioua  t/c  lime  do  not 
here  apply)  ,  ('t,t/i  Re\.  St.  1808,  |  3471  (like 
Cil.  C.  C.  I',  i  2088) ;  ir„$h.  V.  *St,,t».  1897, 
I  «038  (unable  "  iijion  proof  of  the  diiitli  or  in- 
winity  111  the  witneM,  or  bin  inaliilily  to  attend 
the  trial  by  ri'anon  of  agi-,  «ickiie»»,  oi' willed  in- 
lirniitv");  ;ru.  Stata.  1898,  (j|  4121,  4129,  4134 
(utalile  on  "the same oondiliona  "  na  ilepiB.itiona 
taken  pending  action)  ;  H'l/o.  Kev.  St.  168" 
131171  (admissible  "when  the  wilneMieii  are  dead 
or  insane  or  when  their  atlendiime  lor  i.iul  ex. 
•minatiou  cannot  lie  reiiuired  oi  obtained  "). 

•  With  the  following,  compare  the  ktatntei 
jiiat  cited  in  |  141 1,  for  the  word  "  depoMtioii  " 
»  aometimea  Used  to  siiJiiify  the  niafjistrate'i 
reiKirt  of  testimony  ;  compare  also  the  citatiuui 
ante,  |  1388,  lor  identity  of  iiwnes  and  parties  j 
for  sUtutes  affecting  probate  and  kistardy  pro- 
ceetlinga,  see  the  inlerpretiiiK  detisiona  citetl 
/wiT,  {  1417:  A'«.7.  1849,  St.  11  &  12  Vict.  c.  42, 
I  17  (teaiiinony  liefore  a  committing  majiistrate, 
taken  in  writing,  on  t  charge  of  an  indictable 
otTence  may  be  used  if  the  de|Kineiit  "  is  dead, 
or  so  ill  as  not  to  be  able  to  travel  ") ;  Can. 
N.  Br.  I'onsol.  St.  1877,  c.  46. }  30  (former  teati- 
inoiiy  adiiiissib'e,  if  the  witness  "  isdciiil,  orout 
of  the  Provinci,  or  from  sickness  or  inliiniity  ia 
unable  to  attend  ")  ;  Ala.  Code  1897,  $  4300 
(tealiinoiiy  of  aiibscribiiig  witncakes  at  a  will- 
prubiite  ia  admissible  on  a  contest  in  chancer>)  ; 
Ariz.  St.  1893,  Mar.  6,  No.  4  (official  report  of 
testimony  of  witnesa  at  a  former  criminal  trial 
of  the  aarae  cause,  ailniissihie  for  either  l»irty,  if 
the  wi  lea*  "shall  die  or  lie  beyond  the  jniis- 
dictioi,  of  the  Court  in  which  the  cause  is  (lend- 
ing"); St.  1903,  No.  2,1,  gmendins  Eev.  St 
81 
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hero  even  clearer  than  in  the  case  of  depositions  (ante,  §  1411)  that  the 
stiitutory  enumeration  of  conditions  of  admissibility  ia  not  to  be  taken  as 
exclusive. 


1901,  P.  C.  I  765  (txstimony  tt  the  pKliminarjr 
hi-ariii;;  beruiv  a  iinigUtrate  is  ailnii«il>lii  if  the 
witii(>4.-t  "  i.4  deHil.  or  iikriaiie,  or  when  such  wit- 
iicM  in  shown  by  the  ivturii  of  the  sherilf  on  a 
iiiil>|N8iiii  liiily  iH.iuu<l  fur  his  npjieariiiice  to  be 
out  ul'  till!   jiiris'lii'tliiii    of  the   Court");  Cat. 
C.  C.  P.  lS7a,  I  ISra,  pr.  »  {■•  testimony  of  a 
witufni  ilmMMs^')!,  or  out  of  tile  ,jiiris4tii'tioii,  or 
uiialile  to  ti-atily,"  i.i  ailiiiissilili-)  ;  {  l.iH  (testi- 
ni»iiy  lit  li  will-iiroUite  is  lulniiHsiiili'  in  sul«e- 
quenc  cuuti'sts,  "  if  the  witness  lie  ileiiil,  or  has 
permanently  reinnveil  from  the  Stiite  ") ;  Coni- 
niissioneri'   amemlnient   of   I!IOI    (<|iiote(l  ante, 
$  l^tlO,  uii'l'r  the  rule  for  iitt^'stio;;  witnesses  ; 
it  ro-enaet^  C.  ('.  P.  g  ISltl  as  J  1308,  ami  snli- 
Htitiites  a  new  seelio-i)  ;  P.  C.   1872,  {  68«  (see 
the   i|uoiation   ante,    |  1411  ;   for  the   deeisioiia 
denying  the  applieation  of  this  to  former  tesri- 
nioiiy  at  a  reijulur  trill,  seeaaV,  {1:)98)  ;  Cimii. 
8t  18t<,5,  May  7,  c.  lltf  (lestimony  of  a  witness 
who  "  is  lieyoii'l  the  reach  of  the  process  of  the 
courts  of  this  8tate  or  cannot  be  fonml,"  is  ad- 
miasilile  in  civil  causes  "on  a  Hubsei|uent  tiiid 
of  Hii.l  iMse,"  by  a  sworn  certiKed  copy  of  court 
stenonnplier's  notes)  ;  M.  Rev.  St.  1893,  e.  33, 
I  4  de|KiHitii>ii  before  a  coroner,  ailniissible,  if  the 
witness  is  dead) ;  c.  97,  }  18  (testimony  Iwl'ore  a 
cominittin;;  mi^istrate,   adinissilile,  if  the  wit- 
ness is  de.id) ;  n.  C.    Cnle   1901,  {  lOtSS  (if  a 
Jiarty  "  shall  die  or  liecume  insiuie  or  otherwise 
inca|Ml>le  of  testifying,"  his  testimony  at  a  for- 
mer trial  is  a.lniissilde) ;  O'l.  Code  1895,  g  5186, 
Cr.  C.  $  1001  (admissible  if  the  witness  is  "  de- 
cease.1,  or  disipialilied,   or  iniieecssilile  for  any 
CJiuse  ")  ;  Id  I.  (lev.  St.  1887,  }  n:iV2  (testimony 
at   the  pmbite  of  a  will  ;  like  Cal.   ('.   C.   P. 
{  1310)  :  III.  Kt-v.  St.    1874,  e.    148,   {  7  (after 
pniliate  of  a  will  in  the  county  court,   and  on 
trial  by  jury  in  the  eiri'uit  court,  *'  the  certiKeute 
of  the  oath  of  the  witnesses  at  the  time  of  the 
first  prolnte  shall  lie  ailmitteil  as  evidence  ";  ciun- 
p.ir«  the  cases  ('ited  ante,  §  1303,  port,  g  1417) ; 
/;«/.  Rev.  .St.  lg;»7,  g  1004  (the  written  exami- 
nation of  the  complainant  in  bostanly,  usable 
"  to  sustain  or  impi'ach  the  testimony  of  such 
witness")  ;  g  1008  (on  the  death  of  the  coni> 
niainant  in  liastardy,  her  written  examination 
before  the  justice  "  may  be  read  in  evidence  ") ; 
I  2831  (reconled  testimony  at  the  prolmte  of  a 
will,   admissible  in  a  controversy   aliout  lands 
devised,  if  the  witnesses  "  are  deiul,  out  of  the 
State,  or  have  hei-oine  incomiietent  "  since  pro- 
bate) ;  Km.  Oen.  8t.  1397,  c.  110,  g  22  (testi- 
mony before  a  proliate  court,  admissible  on  the 
trial  of  a  contest  in  the  district  court,  if  the 
witness  is  out  of  the  jurisdiction,  or  dead,  or  has 
become  innoinprtent  aim*  proliate) ;  A'l/.  Slats. 
1899,  g  46 13  (olRcial  re|iort  it  usable  in'  the  trial 
Court's  discretion  "  where  the  testimony  of  such 
witness  or  witnesses  c;annot  lie  procured  ")  ;  La, 
Rev.  L.  1897,  g  1439  (testimony  at  a  fire  in- 
quest, lulmissilile,  aiiiKirentlv  unconditionally) ; 
C.  Pr.  1894,  g  586  ("All  the  testimony  taken 
in  writing  in  the  (larish  court  sball  be  used  as 
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evidence  in  the  district  court  [on  a  trial  de  trnvo 
on  amiealj ")  ;  g  599  (same  provision  ;  lestiuioiiy 
usable  "  without  beiiiK  obliged  to  produce  the 
witnesses  in  fieraon  ") ;  the  two  fore)piin){  sec- 
tions are  aunotatetl  by  the  editor  as  *■  ino|HUa- 
tive,"  without  citing  authority ;  g  1042  (testi- 
mony in  writing  before  a  iiroUile  couit  "  may 
be  read  on  the  up|ieal  ")  ;  g  943  (de|Hisitions  of 
witnesses  at  the  time  of  probitinj;  a  will  are 
nduiisMble   "in  case  the   will   is  sulisei|ueiitly 
attacked,    althou;(h    sm-h    witness   l»'   dead   or 
removed    (wrnianently   from   the  State  ") ;  Me. 
Pub.  St.  1833,  e.  82,  g  114  (lornier  testimony  of 
a  subscribiD);  witness,  in  cerlain  nclicins,  admis- 
sible on  his  death) ;  Mum.  Pub  St.  18.s2,  c.  212, 
g  41,    Rev.   L.    1902,   e.   217,  g  49  (a   witness' 
dejiositiou  before  a  luaKistrale  may  lie  read  "  if 
he  is  unable  to  attend  at  the  time  of  the  trial,  by 
ri'iison  of  his  death,  insanity,  or  any  infirmity,  or 
if  lie  is  alisent  from  the  State  so  that  he  cannot  he 
com|ielled  to  attend  by  snli(Mcna  or  attachment"); 
Mim.    Annot.  Code  1892,  g  253  (testimony  of 
the  deceased  mother  before  a  justice  on  a  Isis- 
tardveoniplaint,  admis.sililo  on  the  trial) ;  Muiit. 
C.  C.  P.  1895,  g  2344  (like  fal.  f.  C.  P.  §  1316) ; 
g  3146,    |iar.  8  (like  ib.  g  1870,  par.  8) ;  A'ee. 
(ien.  St.  1835,  g  2689  (testimony  at  the  proUito 
of  a  will  is  aduiLssible  "in  any  sulwc'iueiit  con- 
tests concerning  the  validity  of  the  will,  or  <if 
the   sulficiency   of    the    proof    thereof,    if    the 
witness  be  dead,  or  has  |iermanently  removed 
from  this  Territory ") ;  g  4036  (tesliniimy  on 
exanii nation    before  a    comuiitting    mugistrate 
■nay  be  used  on  the  trial  "  when  the  witness  is 
sick,  out  of  the  State,  dead,  or  when  his  js'r- 
soiial  attendance  cannot  be   had   in  court ") ; 
g  3910  (testimony  before  a  committing  Dia<{is- 
trate,  ivduced  to  writing  and  siibscrilied,  is  ail- 
inissiblc  if  it  is  " aatisfaiaorily  shown  to  the 
('<iurt  that  he  is  dead  or  insane,  or  cannot,  with 
due   diligence,   be  found  in    tlie    Territory ") ; 
iV.   J.   iivn.  St.    1896,    Bastards,    g   19 '(the 
mother's  examination  in  a   bastardy  case,  ad- 
missUde,  if  she  is  dead,  or  insane,  or  has  left  the 
State);  N.  M.  Comp.  L.  1897,  g  1982  (the  tes- 
tininny  of  a  will-witnesa,  reducetl   to  writing, 
is  admissible  in  future  contests,  "if  the  attHinl- 
ance   of  the   witnesses  cannot  lie  procnn-d  ") ; 
N.  r.  C.  C.  P.  1877,  g  830  ("  where  a  party  or 
witness  has  died  or  become  insane  since  the  trial 
of  an  action  or  the  hearing  n|>on  the  merits  of  a 
sjieitial  proceeding,  the  testimony  of  the  deic- 
ileiit  or  insane  (wraon,  or  of  any  pei-son  who  is 
rendered  ini'Oin|ietent  by  the  provisions  of  the 
last  section,"  as  quoted  imte,  g  488,  may  lie  read 
at  a  sulMei)uent  trial)  ;  g  2653  a  (the  testimony 
of  a  will-witness  at  the  probate  is  admiasilile  at 
the  contest  in  the  Supreme  Court  if  he  is  de.hl, 
out  of   the  jurisdiction,  or  incom|>etent  sin." 
testifying;  see  also  g  2661);  St.  1897,  c.  lot 
(on   ap|H!al  from  the  surrogate,    the  tmtiiiiony 
of  witneasea  who  are  now  "out  of  the  jurisdi 
tion,  deail,  or  have  become  incompetent,"  is  ad- 
missible) ;  C.  Cr.  P.  1881,  |  8  (teatimony  at  a 
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§1414.  Proof  of  Un.T.U.blUty  of  Wltne...  The  proponent  of  the  former 
testimony  or  the  deposition  is  of  course  ordinarily  the  party  to  prove  the 
necessity  of  resorting  thereto  in  consequt-nce  of  the  witness'  unavnihihilityin 
person.  Where  former  testimony  is  offered,  no  difficulty  arises  in  applyin-r 
this  principle.  l?ut  where  a  deposition  is  offered,  it  is  us.mllv  the  case  thi.t 
the  proponent,  in  applying  for  authority  to  take  the  deposition,  has  alrea.ly 
had  occasion  to  make  proof  of  the  same  cause  as  that  now  alleged  by  him  to 
prevent  the  witness"  non-attendance.  In  such  cases  —  chiefly,  illness,  nbsenc« 
from  the  jurisdiction,  and  residence  beyond  a  certain  distance  —  must  tiie 
proponent  show  at  the  trial  that  the  cause  upon  which  the  taking  was  author- 
ized still  continues  as  a  reason  for  non-attendance  ?  On  principle,  he  must, 
for  the  admissibility  of  the  deposition  di'i)ends  on  the  existence  of  that  cause' 
and  the  question  is  for  the  first  time  before  the  trial  Court  for  determination.! 
Nevertheless,  it  is  practically  desirable  and  proper,  where  the  cause  for  tak- 
ing was  a  probably  permanent  one  —  for  example,  residence  without  the 
limits  — to  presume  that  it  continues,  and  to  leave  it  to  the  opponent  to 
show  (if  such  is  the  case)  that  the  cause  has  ceased.' 

Okl.  .Stai«.  f  1191) ;  Tfx.  Rev.  Civ.  Stnts.  1895, 
§  190,S  (iHstiiiioiiy  at  a  will.|>i(ili«tt>  is  uiuible 
"iMi  the  liiiil  uf  tlie  sfinir  matter  in  niiy  iittier 
ooiirt  wlipii  taken  there  by  apiH-al  or  otlierwinc  ") ; 
C.  Cr.  I*.  1,S9S,  {  814  (de^MMitioNH  bel'ure  an  ex- 
aiiiiiiinj;  court  or  jury  of  imiuest  are  aiiniissllila 
on  tliB  »anie  conilitions  as  cleiKwilions  lie  linie, 
set  fiuth  anif,  |  HU)  ;  Clah  Kev.  St.  1898, 
IS  34".'),  6013  (ottirial  atenn;;rn|>lier'8  re|Mirt  may 
1k>  rencl  when  the  witness  "  shall  ilje  or  Iw  be- 
yond the  juriiHliction  of  the  raurt  ")  ;  {  4.'>13 
(conimitting  niaKistrnte  ;  like  Cal,  P.  C.  §  686) ; 
I  3793  (|irobate  testimony  ;  like  (  al.  C.  C.  P. 
5  1316)  ;  iraah.  C.  &  Stats.  1897,  $  6113  ("In 
all  trials  respecting  the  validity  of  a  will,  if  any 
Riibwriliing  witness  lie  deoeasi'd,  or  eaniiot  Iw 
found,  the  oath  of  such  witness,  examined  at 
the  time  of  )<roliate,  may  \m\  admitted  as  evi- 
diiice");  H>.  Rev.  St.  1887,  §  3il«'J  (on  th« 
iimtest  of  a  will  in  the  Oiatrict  court,  the  testi- 
mony at  the  piTdiateof  witnesses  who  "are  out 
of  the  juiisiliction  of  the  court,  dead,  or  h«Te 
Is'iiime  incom|>etent  since  the  i^robati',"  Is  ad- 
n.issit.l.) ;  St.  1891,  c.  70,  rh.  Ill,  {  4  (in  jiro- 
liiite  trials,  the  former  teslimony  ol  an  attesting 
witness  is  ri'ceivnlile  if  he  "lie  dentl,  has  \<rf 
manently  removed  from  the  State,  or  is  olIieN 
wise  incompetent");  St.  1895,  c.  96,  {  5  (a 
de|iositinn  taken  in  a  criminal  case  may  Ik-  read, 
"slionld  the  witness  fail  to  apiiear  at  the  liear- 
in(j  or  trial "). 

»  1839,  Weguelin  ».  WeRiielin,  2  Cnrt.  Ecrl. 
263  (deposition  of  one  in  danger  of  death  ;  new 
afliilftvit  of  illness  required  at  trial);  1825,  Rem'. 
V.  Bertrand,  4  Wash.  C.  C.  559  (sindlar). 

•  1869,  Nevan  v.  Roup,  8  la.  207  (the  de- 
ponent hail  stated  that  he  was  a  iioi.-residriit 
but  intendet)  to  he  present  if  alive  and  well  ; 
held,  admissible.  "  unless  it  is  shown  that  the 
wituesa  is  present  in  court  ")  j  1878,  Cook  v. 
Blair,  60  id.  128  (deposition  taken  on  the  ground 
of  expected  abaeace  at  the  time  set  for  trial,  that 


rnmmitmeut  is  admissible  apiinst  the  ncrusi'd, 
ill  ease  the  witness  is  dead,  insiine,  or  Ciinnot 
with  due  diligi'ncc  be  found  in  the  Sfcite); 
§  884  (liaslariir  ;  the  mother's  testimony  on 
ivamiuation  before  the  inagistrHte  is  admissible 
if  she  is  dead  or  insane)  ;  J^.  C.  Code,  1883 
$  U!>7  (examinations  taken  by  a  committing 
iimKi'tmte  are  admissible  if  the  de|ionent  is 
"  dead,  or  so  ill  a4  not  to  lie  able  to  travel,  or  by 
)irocuremeut  or  connivance  of  the  defcndiiut 
hath  removed  from  the  Suite,  or  is  of  unsound 
mind");  Ok.  Rev.  St.  18'.t8,  {  6242  o  (former 
testimony  is  admissible  if  the  witness  is  dcail, 
Is-yond  the  juristliition  of  the  Court,  insane, 
niiahle  I' through  any  physical  or  mental  in- 
linnity"  to  testify,  or  "has  been  siimnioned 
but  appears  to  have  been  kept  away  by  the  ad- 
verse (wrty,"  or  "  cannot  be  found  after  diligent 
si'iuch  ") ;  I  6628  (in  bastanly  p^K!eedillgs,  the 
testimony  of  the  decease<l  mother  liefon-  the 
miigistnite  is  admissible);  |  5863  (the  testi- 
mony of  a  witness  at  a  will-probato  is  rei-civable 
on  the  friid  if  the  witness  is  dead  or  out  of  the 
.inrisdiction  or  has  become  incom|)eteiit)  ;  OU. 
.Slats.  189S,  }  1194  (testimony  at  a  will-probato 
is  ailmissible  "in  any  sulweqnent  contests  or 
trials  concerning  the  validity  of  the  will,  or  the 
sufficiency  of  the  proof  thereof,  if  the  witness  lie 
ileiid,  or  has  nermanentlv  removed  from  this 
Ti'rritory");  Or.  C.  C.  P.  1892,  (  706,  iiar.  8 
(like  fal.  C.  C.  P.  |  1870,  par.  8)  ;  St.  1889, 
Feb.  25,  {  5  (official  reporter's  transcript  of  ti's- 


(like  fal.  c!  C.  P.  f  1870, 
Feb.  25,  {  5  (official  reportei  »  ,.,„„^:,,fn  oi  w». 
tiniony,  admissible  as  a  witness'  deposition  "in 
the  cases  mentioned  in  {  829  of  the  C.  C.  P.")  • 
Pa.  St.  1887.  Pub.  I,.  158,  {  3,  P.  &  L.  Dig., 
Witnesses,  {  H  (testimony  in  criminal  proceeii- 
ing  is  admissible  if  the  witness  "die,  or  lie  out 
of  the  jurisdiction  so  that  he  cannot  be  effect- 
ivfly  served  with  a  subptena,  or  if  he  cannot  lie 
fiund,  or  if  he  iM-come  incompetent  to  testify 
f'l  aiiv  legally  sufficient  reason^') ;  *.  D.  Stats. 
imK  i  0904  (testimony  at  a  will-probate  ;  like 
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[Chap.  XLV 


§  1416.  H  WltntM  la  ATallabl*  for  TtutUying,  Depositloii  U  not  Vaable 
No  one  has  ever  doubted  that  the  former  testimony  of  a  witness  cannot  be 
used  if  the  witness  is  still  available  for  tlie  purpose  of  testifying  at  the  pres- 
ent trial.  But,  in  the  case  of  a  deposition,  authorized  as  it  is  by  statute  to 
be  taken  for  subsequent  use  in  the  trial,  a  notion  has  sometimes  been  formed 
that  the  authorized  taking  involves  an  absolute  authority  to  use  the  depo.si- 
tion,  unconditionally  and  without  showing  the  witness'  unavailability  at  the 
trial  Such  a  notion  is  entirely  opposite  to  the  orthodox  principle  of  the 
common  law.  A  deposition  was  taken  de  bene  esse,  i.  e.  conditionally.  Tlie  fun- 
damental notion  was  that  it  was  taken  as  a  provision  against  the  loss  of  the 
evidence  at  the  trial,  so  that  if  the  witness  was  after  all  at  the  time  of  the 
trial  available  for  testifying,  the  deposition  was  not  needed  and  was  not 
admissible.  But  for  this  principle,  all  the  inquiries,  above  examined,  as  to 
the  sufficiency  of  death,  illness,  insanity,  and  the  like,  would  have  been 
meaningless : 

1839,  Dr.  LusMnglon,  in  Weguelin  v.  Weguelin,  2  Curt.  Eccl.  263  (affidavit  of  eontimi- 
jng  illnew  required)  :  "  The  very  meaning  of  the  phrase  de  bene  ease  implied  that  it  was 
conditional,  and  that  the  witness  must  be  re-examined  if  capable." 

186.3,  CampbeU,  J.,  in  Dunn  v.  Dunn,  11  Jdich.  292  (appeal  in  Chancery  from  a  decree 
dismissing  a  divorce-bill,  based  on  the  verdict  in  an  issue  framed  for  a  jury) :  "  The 
deposition  of  E.  L.  was  allowed  to  he  read  when  she  was  present  in  Court.  This  was 
also  illegal.  It  is  very  well  settled  th.it  the  order  usually  made  [in  Chancery  for  trying  an 
issue  by  jury]  that  the  depositions  may  be  [there]  read,  is  only  designed  to  remove  legal 
objections  which  might  exist  by  reason  of  the  trial  at  law  being  technically  a  separate 
proceeding,  which,  until  our  Courto  were  entrusted  with  jurisdiction  both  at  law  and  in 
equity,  was  in  another  tribunal.  But  trials  before  a  jury  of  issues  from  Chancery  are 
governed  by  rules  of  courts  of  law,  which  do  not  permit  depositions  to  be  read  when  the 
witness  is  present." 

1892,  Maxwell,  C.  J.,  in  Ecerelt  v.  Tulhall,  84  Nebr.  803,  806,  62  N  W.  818:  "  It  is 
the  right  of  the  adverse  party  to  have  the  witness  produced  in  court,  unless  for  some  of 
the  causes  mentioned  alwve  be  cannot  be  present.  The  appearance  of  the  witness,  his 
manner  of  testifying,  his  apparent  fairness  or  interest  or  bias  in  the  case,  are  facts  for  the 
consideration  of  the  jury  in  judging  of  the  credibility  of  ttie  witness.  In  addition  to 
these,  in  case  the  witness  testifies  to  a  wilful  falsehood,  he  may  more  readily  be  prose- 
cuted for  perjury  where  the  parties  reside  and  the  facU  are  known  than  at  some  disUnt 
point,  perhaps  in  another  State." 

It  is  clear,  therefore,  that  if  the  witness  is  present  in  the  court-room  at  the 
time  when  his  deposition  is  offered,  the  deposition  is  inadmissible,  because 
there  is  no  necessity  for  resorting  to  it.»    So  also  if  the  witness  is  vnthin  remh 

time  having  nfterwards  been  postponrd  ;  ad- 
mitted, "  unlfss  the  witnew  was  m  court"); 
1887,  Sax  ».  David,  71  la.  406,  32  N.  W.  403 
(deposition  of  one  temtiorarily  disabled  a  year 
before,  the  tiial  having  tieen  postponeil  nearly  a 
year  ;  the  pru|ionent  required  to  ahow  the  wit- 


1894,  Hennessy  v.  Ins.  Co.,  8  Wash.  91,  93,  35 
Pac.  68.'!.  Canlra!  18/6,  Bowie  ».  Fimlly,  55 
Oa.  604  (after  dismissal  of  the  original  casi"',  tlie 
cause  for  the  deponent's  iion-attendaiice  must 
lie  shown  anew)  ;  1894,  Atkinson  v.  Nash,  58 
Minn.  472,  68  N.  W.  39  (heeauae  the  taking 


neas-  jiml-ility  jo  »ttem  )  ;  1887.  Sell.  ».  Hag-  officer  was  not  antii«ri«e<l  to  certify  to  the  eaii^p) 
(Fjrd,  21  Nehr.  3B7,  o2  N.  W.  66  (non-residence         For  the  time  nfmak-inq  objectimt  to  a  derio- 

of  rteiwnent  presumed  to  continue  to  the  time  sition,  see  nnU,  {{  18,  486. 

f-o":»'  i  'l.*';/'';'I?,°"„''-.*''"«''S*"'  *l  ^-  r-  *  '^°  *••*  "P™**  »tatntory  provisions,  anlt, 

1..9,  27  a  h.  IB  ;  1831.  P«tai»eo  Co.  v.  South-  |  1411,  add  the  following :  1877,  Mobile  I..  uL 

giite,    5  I'et.    616  (absence   100  miles  away);  fo.  e.  Walker,  fig  AU.  290 ;  1883,  Hume.  ». 
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of  the  court-proctt,  and  is  not  shown  to  be  unavailable  bv  reason  of  illness 
or  the  l.ke.  the  deposition  is  inadmissible.'  Where  the  witness,  at  some  time 
since  tnal  begun  and  prior  to  the  moment  when  his  deposition  is  offered,  has 
been  withm  reach  of  process,  but  is  ju>t  at  the  prccue  moment,  the  deposition's 
admissibility  would  seem  to  depend  on  whether  the  witness'  absence  is  due 
m  any  respect  to  bad  faith  on  the  proponent's  part ;  but  here  the  rulings  are 
not  harmonious.'  The  opponent's  waiter  of  cross-examination  by  failure  to 
attend  {ante.  §§  1371.  1378)  would  not  be  a  waiver  of  the  right  to  require 
the  witness  to  be  shown  unavailable.* 

A  few  Courts,  ignoring  the  above  principle,  take  the  extraordinary  attitude 
of  nullifying  the  conditional  nature  of  a  deposition,  by  admitting  it  even  when 
the  witness  is  in  the  court-room.* 


0  Bryan,  74  id.  77 ;  1896,  Neilaon  v.  H.  Co.,  67 
Conn.  466,  34  Atl.  820  ;  1863.  Dmin  v.  Dunn,  11 
Mich.  292  (see  quotation  nt/n-a) ;  1893,  8c)imitz 
V.  B.  Co.,  119  Mo.  256,  271,  24  8.  W.  472  ;  1896 
Uenjamm  v.  K.  Co.,  133  id.  274,  34  S.  W.  690 
(but  Ins  arriral  in  court  after  the  drponition  is 
rrad  doi-s  not  require  it  to  be  struck  out) ;  1896 
Biirlwr  Co.  v.  Ullman,  137  id.  643,  38  S.  W. 
458  ;  1871,  Uerhanscr  v.  Ins.  Co.,  7  Nev.  189  • 
1821,  State  t».  McLeod,  1  Hawks  344  ;  1901, 
galley  r.  R  Co.,  62  S.  C.  127,  40  S.  K.  Ill  • 
1901,  Texas  t  P.  R.  Co.  ».  Watson,  60  C.  C  a' 
230,  112  Fed.  402  ;  1801,  Doe  v.  A.lanis,  1  Tyl. 
lit/. 

•1702,  Anon.,  2  Salk.  691  (prior  examina- 
tioM,  on  a.  rule  of  Court,  of  a  witness  going  to 
BHii ;  if  he  has  not  gone  when  the  trial  comes  on, 
"hi!  uinst  appear;  for  the  rule  whs  made  on 
siipIKwal  of  bis  absence ") ;  1847,  Blagrave  v. 
Blagrave,  1  De  0.  *  Sm.  252,  259  (the  deixinent 
must  be  shown  nuavailahle ;  distinguishing 
I.ondon  r.  Perkins,  1734,  3  Bro.  P.  C.  602, 
where  the  ground  of  decision  is  obscure) ;  1885, 
Biildwin  V.  R.  Co.,  68  la.  37,  26  N.  W.  918  (a 
statute  making  shorthand  notes  admissible,  held 
not  to  take  away  the  necessity  of  "  showing  an 
excuse  for  not  producing  the  witness  in  court  ") : 
1895,  Frankhfluser  v.  Ncally,  54  Kan.  744  39 
I'ac.  700  ;  1894,  Munro  v.  CHllahau,  41  Nebr. 

9  Wis"  ?■  *■  *^  '  ""*'  *'°'^°  '■  "•'"*"<'"• 
•  1864,  Spear  ».  Coon,  82  Conn.  292  (ad- 
mitted, where  a  non-resident  de|ionent  was 
mcreljr  "s  short  time  before  the  trial  in  the 
place  •  of  taker's  residence) ;  1849,  Hammock 
».  McBride,  6  Oa.  178  (exchnled,  where  the 
witness  "  has  resided  within  the  county  a  suffi- 
cii'nt  time  previous  to  the  trial  for  his  personal 
attendance  to  be  coerced  by  process  of  subpcena," 
provided  the  taker  had  notice  thereof) ;  1887, 
Wiiite  t>.  Teeters,  36  Kan.  604,  14  Puc.  146 
(ileponent  residing  in  another  county  and  there- 
fore not  comiiellable  to  attend  ;  his  temporary 
presence  in  the  counter  on  the  morning  of  trial, 
without  further  showing  as  to  the  proponent's 
ability  to  secure  him,  not  aufflcicnt  to  exclude 
the  deposition) ;  1893,  Kby  v.  Wintere,  61  id. 
777,  33  Pac.  471  (non-resident  deiionent,  present 
It  the  trial ;  deposition  admitted,  neither  the 
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proponent  nor  the  Court  being  shown  aware  of 
his  presence  unUl  after  the  dejiosition  was  read 
and  the  deponent  being  afterwards  placed  on  the 
atand)  j  1894,  McFarland  v.  Accid.  Ass'n,  124 
Mo.  204,  221,  27  S.  W.  436  (the  witness  waa 
present  dunng  plaintira  testimony  in  chief 
then  went  home ;  the  deposition  was  offered  in 
rebuttal  though  iirojwrly  testimony  in  chief; 
admitted,  no  collusion  being  shown) ;  1896 
Benjamin  v.  R.  Co.,  183  Mo.  2M,  34  8.  W.  590 
(mere  presence  in  the  jurisdic*  i,  at  the  time  of 
trial,  of  one  whose  deiwsiti-.i.  wkj  taken  without 
ol  i"?  ""*  exclude) ;  189.  Everett  v.  Tidball, 
84  Nebr.  803,  805,  52  N.  W.  816  (witness  teml 
poianly  absent,  but  for  some  time  liefore  the 
triHl  present  in  the  county  ;  excluded)  ;  1843, 
Starksboro  v.  Hinesburgh,  15  Vt.  200  (witness 
present  at  the  time  first  set  for  trial,  but  not 
available  at  the  adjourned  ilate  when  his  testi- 
mony was  called  for;  admitted);  1869,  Jolin- 
»on  V.  Sargent,  42  id.  195  (same). 

*  1829,  Carriugton  v.  Comock,  2  Sim.  667. 
That  a  stipulation  expressly  waiving  attend- 
anee  is  emutUutional,  see  pott,  {  2591. 

•1894,  Western  &  A.  R.  Co.  v.  Bussey,  95 
Oa.  584,  23  S.  E.  207  (a  deposition  taken  iinder 
Code  i  3893,  admitted  without  regard  to  peraonal 
inability  to  attend  ;  the  witness  here  was  present 
'n  court);  1856,  Bradley  v.  Oeiselnian,  17  111. 
671  ;  Fnuk  v.  Potter,  ib.  408  (but  these  seem 
inconsistent  with  Cook  v.  Stout,   47  id    531 
cited  anU,  {  1408,  note  6  ;  the  statutory  word- 
ing in  this  State  u  likely  to  mislead);  1898, 
Edmonson  r.  R.  Co.,  —  Ky.  —  ,  46  S.    W. 
679  ;  1899,  Jx>uisville  r.  Muldoon,  —  id    _ 
49  8.  W.  791  ;   1835,   I'henix  v.  Baldwin,  14 
Wend.   62,  tembh;    1860,    Ford  v.    Ford,    11 
Humph.  89,  90  (the  op|ioiient's  statutory  right 
to  summon  deponents  out  of  the  county  does  not 
prevent  the  deposition  being  received,  subject 
to  cross-examination,  when  the  witness  is  pres- 
ent) ;  1903,  Sherrod  v.  Hnglies,  —  Tenii.  —  , 
75  8.  W.  717  (under  Code,  {  6626,  the  deposi- 
tion  may  be  read  by  the  taker,  even  though  ths 
opponent  has  produced  the  witness  in  court  j 
aettling  the  prior  conflict  of  rulings  in   this 
State);  1861,  Thayer  p.  Gallup,  13  Wis.   639, 
641  (left  to  the  trial  Court's  discretion). 
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§  1416.  Sam*:  Rnla  not  appUoabl*  (1)  to  Dapoaltton  of  Party-OppoMnt 
or  (2)  to  Dapoaitloa  oontalnlns  Self-Contradlotton,  but  appUoabla  (3)  to 
Depoaltloa  of  Oppononf  a  WltnMa ;  and  (4)  to  ForiBar  Taatlmony  in  MaUoioni 
Proaeoutlon.  (1)  The  general  principle  that  the  witness  must  be  shown 
unavailable  for  testifying  in  court  does  not  apply  to  a  party's  use  of  his  party- 
opponenfa  deposilion  (taken,  as  is  usual,  under  statutes  allowing  in  common- 
law  courts  a  process  similar  to  a  bill  for  discovery),  —  for  the  simple  reason 
that  every  statement  of  an  opponent  may  be  used  against  him  as  an  admis- 
sion without  calling  him  (ante,  §  1049);  the  opponent's  sworn  statement, 
though  called  a  deposition,  is  no  less  an  admission  than  any  other  statement 
of  his : 

1888,  Brace,  J.,  in  Bogie  v.  Nolan,  08  Mo.  85,  01,  9  S.  W.  14 :  The  Ugiglatare  .  .  . 
did  not  intend  to  narrow  the  scope  of  inquiry  ...  by  abtogating  that  ancient,  well-rcc 
ognized,  and  hitherto  unqaestioned  rule  of  evidence  that  the  declarations  of  a  party  to  tlio 
suit  maybe  given  in  evidence  against  him.  .  .  .  There  can  be  no  difference  in  the  char- 
acter  of  the  evidence  whether  the  declarations  are  made  in  the  deposition  of  a  party 
taken  in  hit  own  case  then  on  trial,  hi*  deposition  taken  in  another  case  to  whicli  he  waa 
a  party,  or  taken  as  a  witness  in  a  case  in  which  he  was  not  a  party  and  had  no  direct 
interest.  They  are  admissible  in  each  case  for  the  same  reason,  not  as  the  deposilion  of 
a  witness  under  the  statute,  but  aa  the  declaration  of  a  party  to  the  auit" « 

But  this  allowance  of  the  use  of  a  party's  deposition  as  an  admission  pre- 
supposes that  it  is  the  party -opponent's ;  a  party's  statements  offered  in 
his  own  favor  are  of  course  not  admissions,  and  lience  there  is  no  reason 
why  a  party  should  be  allowed  to  put  in  his  oum  deposition  instead  of  taking 
the  stand."  ° 

(2)  So  also  the  use  of  a  deposition  to  show  in  it  a  contrary  statement  of 
the  deponent,  who  has  already  testified  on  the  stand,  is  allowable  even 
though  the  witness  be  present  and  available ;  for  the  deposition  is  here  used 
not  as  substantive  testimony  (ante,  §  1018),  but  only  as  containing  a  state- 
ment inconsistent  with  the  same  witness"  testimony  already  given.* 

(3)  But  the  use  of  the  deposition  of  an  opponent's  u-itne>!S  —  i.  e.  a  deposi- 
tion  taken  by  the  opponent  but  not  used  by  him  — ,  wliich,  as  already  noteii 
18  m  other  respects  allowable  (ante,  §  13S9),  is  not  the  use  of  an  opponents 
admission.  It  is  offered  as  the  substantive  testimony  of  that  witness,  whose 
testimony  has  not  as  yet  been  heard.     There  is  therefore  no  reason  why  one 

Va.  497,  504,  12  S.  E.  1052,  temble  (tfatinin.r; 
of  a  now  (lisqimlificd  opjionent  at  a  fd-rmr 
triiil);  1894,  Denny  r.  Snywani,  10  Wash.  4.'2, 
428,  39Pac.  119. 

»  18!)5,  State  r.  Oliver,  65  Kan.  511,  41  Par. 
954  (fiirnier  tPKtiiiionv) ;  1896,  Moore  i>.  Piiliiior, 
14  Wash.  134,  44  Par.  142  (even  thouph  oiia- 
inally  taken  by  opponent ;  but  wmi/c,  if  tiie 
party  had  ilied  or  become  inconi|ieti'iit,  the  .1.  |r 
osition  of  course  would  lie  adniinailile).  r„iiir,f, 
but  eiToneoHS  :  1890,  Joliiison  i».  MoDiiffen,  S:J 
Cal.  30,  23  Pac.  214. 

»  1898,  People  v.  Hawley,  111  Cal.  78,  4) 
Pae.  404. 
'80 


»  Accord:  1887,  Newell  v.  Desmond,  74  Cal. 
46,  15  Pill-.  36!»  (uiiiler  ff  2021,  2032,  plain- 
tilTs  de|Ki»ition  tiken  by  ilitemlant  may  he  read, 
tlioiiBh  plaiiitiir  l)e  present)  ;  1897,  Adams  r. 
Weaver,  117  id.  421,  48  Pac.  972;  1880,  Moore 
».  Brown,  23  Kan.  2'i9  ;  18,5.i,  Kritzeru.  Smith, 
81  Mo.  29«  ;  1858,  Charleston  i).  Hunt,  27  id. 
34  ;  1882,  Pomeroy  ».  Bi-nton,  77  id.  64,  82 ; 
1885,  Priest  b.  Way,  87  id.  16,  28  {amtm); 
1888,  Bogie  v.  Nolan,  96  ii!.  85,  9  8.  W.  14 
(overrulini?  the  preceding  case ;  see  iniotation 
iiipra)  ;  1903,  ProHle  A  F.  H.  f'o.  v.  Bickford 
—  N.  H.  — ,  64  Atl.  699;  1885,  .Schmick  v. 
Noel   04  Tex.  409,  408  ;  1891.  Lee  v.  Hill,  87 
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taker.  .,  well  a!  the  taClrrb^fot  l^T  =  ""'  '"''  '"^^  -- 

th^w^tTo.tjL'^^S'^^^^^^^  "The  .,feu<UnU  «, 

"'.'"r-  '"d  the«fo„  they  did  not  do  U.  But  in  th  !  f!P°""°"J  *°  '"bpaua  hU  ow., 
might  not  Jike  the  evidence,  «,.d.  if  he  did  not  i«  1'  ?  '"""  ""'"»•  ^he  plaintiff 
the  witne«.  «  the  defendant  thou,.l.t  thi  Lt Lo^v  f  '  m  "''"S""""  *°  '"""»°» 
bu»lne«  to  .ecure  it.  by  ukiug  out  »\ub«lna  ?!,T^  T""^^'  *°  '"""«''•  "  *••  hU 
cure  his  personal  attendance. "  '^°*  ^°'  "'«  *'*"<""  •'"1  endeavoring  to  pro- 

[fl^^'^rSyf.i'lXljf  :;;^,;^  ^«.  3«=  -rt  U  .^ed  that  thU 
euhep party  to  use  th.m  at  pleasure.  .  .  lint  M2r^T°" y"'^'''''  ^°  «  ^  *"«"« 
taken  </*  Une  .„,.  and  can  only  be  ,«ad  asif  the  wt^'":"  '"  ''°"""°"-''»»  <«»«•"'  •« 
...  open  court.'_as.  if  it  be  shown  the  wUnl,  rf T,^'*!^^  ''■"Z'^'*"'  '"''  «'"»'''«' 
out  the  county,  and  the  like,  w  »,  to  excu^  hU  1  ',  '  "^  """"''•  °'  "'^Wing  with- 
.  substitute,  and  an  impc.rfeVl.rfrtT.il'Tr''';'' !''*".''''"'*'  •  "  "  [">ey  are]  but 
that  i.  impo«.ibl,  or  inconve.uent  to  be  S  ai"!  l"'""-'  "'  ""•  *""'«  'hen 

instance  original  evidence,  thouch  a  substit.r  f  -I  '  /u  '^I'°""'">m  a™  not  in  the  first 
t  ce  may  be  entitled,  upon  shoX  t  .e  d  th  U^ll^a^'  "".'^  ""'"'«  ''  "P°»  -J""  «<»- 
the  county,  to  read  it.  The.e  is  „?  reZ^f  om  f. «  ^'  """.f '"'«»'="  °^  "»«  '""««  f""- 
pa..te  ,«rty.  if  he  desired  the  testimor^ould  It tr"*^'''^  °.'""'  '^'  "''y  ^^-^  °I^ 
forced  the  attendance  of  the  witne^.  ^  fin  .hut  ..''"'?•'"• ''  ^^  ''"'P^^"'"''  <»  «"- 
to  read  a  deposition,  filed  by  the  opponent,  wihontT'  ''  """  ""  *""'8'y  »"<"«<» 
d.t.o„.  prescribed  by  .ututo  or  any  effort  to  nr^  r^'"^  ""^  ~'"P"»"<'«  *'">  "'«  eon- 
subpana."  ""^  ''^°'*'  *°  P'*""^  the  attendance  of  the  wif.esses  by 

Distinguish,  however,  from  the  above  princiDle  "  „,-.  * 
affidavit  of  an  opponent's  witness  uJZfooLd  bv  thi  "  "'"""  °' 
former  occasion.  So  far  as  the  opDonent  hi  T  k  V  °Pi'^°«°t  o"  a 
own  statement,  it  may  be  used  as  t^e  onL  ?"^''^  '''*°P''°"  "'»'^«  ^^  his 
examined  ante  §  loysV  and  tl  e  denrT.^  *^''''°"  ^°"  '^'  P^^^^'Pl^ 
unavailable.  ^  ^  *^^P°°^°'  **»«'*'°«  need  not  be  shown 

the^lJriXXlltn  Z:r t  tentT  "1^"'°°^  1 '  ^'"^  «" 

sitiibrf^'^-rS^^^^^ 

♦  187a.  Fif/.fc  -    M ,„    ,  ..  ,/  F     »o 


XQ  (  1  "'•.^""^  "•  *f"f™y.  Wood  Man.  74 
88(adra.M>l,Ie  ,f  the  witnei  i,  ah«.„t):  865 
<  h.pmsn  «.  Dodd,  10  Minn.  SSO,  3.17  (.,  ilidou; 
pro^cution  ;  .nsfiistrate's  report  of  thVnr»v 
Wfore  h.m,  excluded,  the  iitness'sn*;  CZ 

thTfo''r^^°'^^*""*r?  •••"'•"'-  '"'■""<"' 
at  thf  former  trial,  exuluJed,  as  beius  mer*h 

<i«wndary  evidence ").  *'     "*'> 

.    The  objection  of  difference  of  parties  and 

til.,!  fl^rence  doe.  not  seem  to  be  8..b«tautUl. 
170.5,  Jolinsou  V.  Browning,  6  Mod    21C 

TCI,.  11.  — «o  ^ 
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i!r.,*j  /■  .^°'?  »'^"''"^'l  the  ti'stimony  of  the 
now  defendant's  wife,  giv.,,  at  the  former  r^ 
she  bejng  now  d.«,,„alified ;  "  for  otherwUe^^ 
thut  should  bo  rol)he<l  et..  «„.,u  il  j' 
i..tolen.b!e  miXf ;  f„V  if  he"ltZT'for 
su,h  robLery,  etc.,  «„.!  ,he  pa'yEl  "at  anv 
rate  l-e  ac,,„t,te.l,  the  (.r..sert«r  wou  be  iable 
o  an  action  formalicl,.,i,  |™«.e.itio, ,  wi  ho.  t 

hwift.    Evidence   (Conn.)    131  ;    1830    Burt  . 
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the  rule  " ;  for  at  common  law  the  now  defendant  would  have  been  disquali- 
fied as  a  witness  in  the  second  trial,  and  thus  he  would  be  unavailable  as  a 
witness  (on  the  principle  of  §  1409,  ante).  It  has,  however,  sometimes  been 
thought  that  the  former  testimony  might  be  used  (without  accounting  for 
the  witnesses)  not  as  testimony  of  the  facts  recited  in  it,  but  as  evidence  of 
the  grounds  of  belief  of  tlie  then  prosecutor,  now  the  defendant  (on  the  prin- 
ciple of  §  258,  ante)  *  It  is  true,  in  some  varieties  of  the  action  for  malicious 
prosecution,  that  this  use  would  be  correct^  But  ordinarily  the  theory  of  it 
is  not  applicable,  because  testimony  delivered  after  prosecution  begun  cannot 
be  said  to  have  served  as  probable  ground  for  a  belief  which  must  have 
existed  before  prosecution  begun.' 

§  1417.  Bama :  ExoaptloiM  to  tha  Rnla  for  (1)  Ohanoery  and  analosona  Pro- 
oaadinga,  (2)  Comnilaaiona  by  Dadimna  Potaatatam,  (3)  Dapoaltlona  In  Par- 
pataam  Mamoriam ;  (4)  WiU-Probata;  (5)  Bastardy  Complalnta.  (1)  According 
to  the  traditional  ehaneery  practice,  all  evidence  was  taken  and  presented  to 
the  Court  of  Chancery  in  the  form  of  written  depositions ;  there  was  no  re- 
quirement of  viva  voce  testimony  on  the  trial  The  chancery  practice  is  not 
within  the  present  purview.  But  in  a  few  jurisdictions  such  a  practice  appears 
to  have  been  introduced  by  statute,  in  bertain  cases,  for  common-law  trials.' 
So  far  as  such  a  procedure  has  been  expressly  sanctioned  by  statute,  it  is 
clear  that  the  trial  may  proceed  upon  written  depositions  without  showing 
the  deponent  unavailable  in  person.  But  certainly  this  effect  should  not 
be  judicially  attributed  to  a  statute  by  mere  implication.  The  fragmentary 
introduction  of  such  chancery  practice  into  a  common-law  trial  is  an  un- 
fortunate measure.    The  impropriety  of  the  unfair  discrimination  and  of  the 


"  where  the  prosecution  allefied  to  hare  been 
■nalicions  was  for  a  crime,  and  the  defendant  was 
■  witness,"  he  would  be  allowed  to  "  show  what 
was  his  testimony");  1788,  Moody  v.  Pender, 
2  Hayw.  N.  C.  29  ( "  defendaut'a  former  testi- 
mony admitted,  on  the  ground  of  necessity ; 
otherwise,  perhajw, "  bad  any  other  witness  sworn 
to  the  same  facta  and  circnmstsnces");  1813, 
Scott  r.  Wilton,  Cooke  Tenn.  SIS  (the  testi- 
mony of  the  now  defendant,  given  at  the  former 
trial,  may  be  admitted,  eren  concerning  facto 
Dot  "alone  confined  to  his  knowledge,"  on  the 
ground  of  necessity).  Presumably  this  excep- 
tion would  no  longer  be  law,  tP"  Jere::.'.iint 
being  now  a  qualified  o-itucas. 

*  1903,  KauEis  &  T.  Coal  Co.  v.  Galloway, 
—  Ark.  —  ,  74  8.  W.  621  (malicious  prose- 
cation  by  arresting  for  contempt  of  an  injunc- 
tion ;  testimony  of  E.  in  the  contempt  proceed- 
icgs  allawed  to  be  proved  without  calling  E. ; 
mod  opiniou  by  Bnnn,  C.  J.) ;  1849,  Bacon  v. 
Towne,  4  Gush.  217,  338  (malicious  prosecution 
before  magistrate  ;  testimony  before  the  niai^s- 
trate  admitted,  because  "  toe  knowledge  that 
he  would  so  testify  might  have  been  one  of  the 
grounds  on  which  the  defendanta  made  their 
cntiiplaint "). 

'  1814,  Burley  v.  Bethnne,  S  Taunt.  680  (in 
au  action  ajjaiuat  a  magistrate  for  malicious  con- 


viction without  probable  cause,  the  testimony 
before  the  magistrate,  being  material,  may  \x 
proved ;  whether  without  producing  the  wit- 
ucMses,  not  decided). 

■  1844,  Newton  v.  Rowe,  10.  ft  K.  616 
(lihel  in  charginj|p  the  plaintiff  with  falsely  snil 
maliciously  accusing  K. ;  plea,  truth  ;  testimony 
hefote  the  magistrates,  held  not  material  for 
the  defendant  to  show  the  plaintiff'a  malice): 
1866,  McHilUn,  J.,  in  Chapman  ■>.  Dodd,  10 
Minn.  3S0,  368 ("The  testimony  delivered  upon 
the  hearing  could  not  hare  influenced  the  ac- 
tion of  the  prosecution  in  commencing  the  pro- 
ceedings, for  at  that  time  it  had  no  existence  ') ; 
1827,  Richards  r.  Fouike,  3  Oh.  62  (the  ques- 
tion to  he  decided  being  that  of  probable  cause, 
"  this  the  jury  were  required  to  decide,  not  ni>on 
the  evidence  given  before  the  justice,  but  upon 
the  facts  of  the  case  and  the  defendant's  knowl- 
edge of  these  facta ") ;  1834,  Huidekoper  v. 
Cotton,  3  WatU  66,  68. 

TSn  doubt,  when  sometimes  it  has  been  said 
that  the  "evidence  "  in  the  first  trial  is  also  ad- 
missible in  the  second  one,  it  was  merely  meant 
that  the/aed  lo  be  proved  would  be  the  same  in 
the  latter ;  «.  g.  1903,  Perkins  v.  Spaulding,  182 
Mass.  218,  66  N.  E.  72. 

^  Ante,  1 1416,  note. 
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(2)  Under  the  Federal  statutest  a  deposition  taken  de  bene  em  cannot  h« 
u«.d  unless  the  witness  is  shown  to  be  nnavailable  in  one'flJe  a  "c  fie^ 
ways.'    Lven  under  the  Act  of  1892  (nnt.  s  iqdix  •     "P*'''"®" 

Courts  to  order  the  taking  of  de^itil  'tl^i'USM  bv'tSf  ™' 
of  the  States  in  which  the  courts  are  held  "^^^mI^JT  ^  1^"^ 
i«  which  depositions  .ay  be  used  without  ahl^;tht  w  tLrurva^iS 
such  a  showing  must  still  be  made  according  to  fhe  FedeTstaZ"  B^^^^^ 
he  depos.tK.a,  under  the  dedimn.  potestate. a\nse*  ^t^ndnXTm.Z. 
footn,g.  These  are  taken  under  a  commission,  supposed  to  te  V^ntTw! 
wherever  ,t  is  necessary  to  prevent  a  failure  or  delay  of  justL  anrwhen 
IZ  "^/"rl'",^  **•''"'  ""^  ^'^'-^'^'^ouMy  admissible ;  io  Ta  thereTs  n^ 
need  at    he  trial  to  account  for  the  witness  as  unavailable.'    It  does  no  an 

j:L2:ltpS„r  ^^-'^^«PP^^^^  in  other  jurisdictionsrit 

(3)  Depositions  in  perpetuam  memoriam  ought  to  stand  on  preciselv  the 
same  footing  as  other  depositions,  i.  e.  they  areteken  conditio  "aUy^t'ued 
at  the  trial  on  y  m  case  the  witness  is  not  available.'  Yet  the  cont^^  vTew 
has  occasionally  been  lunted  at  judicially,*  or  sanctioned  by  statute  ^o 

(4)  In  some  States  the  statutes  providing  for  a  jury  trial  or  chancery  hear- 
ing, on  appeal  from  the  preUminary  probate  of  a  uil  in  the  probate  co^rt 
are  so  worded  that  the  formal  (and  usuaUy  ...  parte)  testimony  ofThe  sui 
scnbing  witnesses  delivered  and  reduced  to  writing  at  the  preliminary  probate 
.8  receivable  absolutely  at  the  later  trial,  i.  e.  without  accounting  for  tCwrt: 
nesses-  absence."    But  this  is  anomalous  and  accidental 


.  ,!.F-  ^-  •''•''•  ^^  "^*'  »  *«* ;  looted  atUt, 

{  141 1. 

•  1831,  PaUpocoCo.  v.  Southmte,  6  Pet.  816  • 
and  the  ctam  in  note  5. 

•  St.  1892,  c.  14,  Mar.  9,  27  Stata.  7  ("in 
addition  to  the  mode  of  Uking  the  depositions 
of  witneaaes  in  causes  pending  at  law  or  equity 
in  the  district  and  circuit  courts  of  the  United 
States,  it  shall  be  lawful  to  take  depositions 
or  t«.timony  of  witnesses  in  the  mode  prescribed 
by  the  laws  of  the  SUte  in  which  the  courU  are 
held   ). 

•  1895,  Mulcahey  v.  R.  Co.,  69  Fed.  172  • 
1899,  Texas  t  P.  R.  Co.  v.  Wilder,  86  C.  C.  A.' 
105,  92  Keil.  853  (depositions  taken  in  a  State 
Court  cannot  lie  used  on  removal  in  a  Federal 
('ourt  unl»8»  the  witness  is  unavailable  under 
§  885,  in  spite  of  St.  March  9,  1892).  Compare 
the  rnhng  cited  in  §  1381,  anir. 

•  U.  8.  Rev.  St.  1878,  {  866,  quoted  aiifc, 
9  1411. 

,J  1819.  Sereeant  v.  Riddle,  4  Wheat.  511  ; 
1875,  Jones  v.  R.  Co.,  3  Sawyer  527,  Doadv,  .1 
Cnmiwre  Rhoades  v.  S.lim,  4  Wash.  C.  C'  724 
(1827),  nnder  a  rale  of  Court. 

•  1618-19,  Order  in  Chancerv,  No.  73,  Bacon, 
L.  C.  ("No  benrlit  shall  be  Uken  of  tlin  depo- 
sition of  such  witnesses  in  case  they   may  be 


brought  viva  voce  npon  the  trial,  but  only  to  ha 
used  in  case  of  death  before  the  trial,  or  am  or 
imjiotence  (preventing  attendance],  or  ab^nca 
out  of  the  realm  at  the  trial");  1720,  Dorset  v. 
Oirdler,  Finch  Prec.  Ch.  63S  ("thie  depoail 
tions  cannot  be  made  nse  of  so  long  as  the  wit- 
nesses are  living  and  may  be  had  to  be  examined 

i?a"",  «,•',*"■?.'' =  .'"^  ^°»""  "•  O""'.  2  Stra. 
;1;J  l?'^  Morrison  ».  Arnold,  19  Yes.  Jr.  872 : 
1858,  Booker  v.  Booker.  20  Oa.  777,  780. 
,1.  \l^^'.  ■fP">o'T  »•  Eyres,  1  Quincy  229 
(by  three  judges  to  two  ;  bnt  chiefly  because  it 
was  treated  as  an  affidavit  and  the  issue  was  not 
to  a  jury). 

J*  E.  g.  in  Michigan,  cited  ante,  §  1412. 

"The  statutes  are  placed  o«te,  {{  1411, 
1413  ;  some  of  the  rulings  applying  them  are  as 
follows :  1851,  Rigg  „.  Wilton,  13  111.  16,  18  ; 
1897,  Harp  v.  Parr,  188  id.  459,  48  N  E.  113 
(the  statute  anplied  ;  but  here  one  subscribing 
witness  was  called  at  the  contest  in  chnncerv)  • 
1899,  Entwistle  ».  Meikle,  180  id.  9.  64  N"e' 
217 ;  1903,  Baker  e.  Baker,  202  id.  596,  67  N.  e' 
410  (at  the  chancery  contest,  the  "certificate  of 
the  oath  "  of  witnesses  at  the  first  proliate  may 
be  either  in  affidavit  form  or  in  the  foim  of  (iiici 
tions  and  answers). 
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(5)  Simikrlj,  the  mother's  testimonj  before  the  magistrate  in  a  haitardy 
complaint  is  sometimes  hj  statute  made  absolutely  receivable  at  the  later  and 
regular  trial ; "  though  most  statutes  expresslj  condition  this  on  the  mother's 
disease  or  insanity. 

$  1418.  Anomalons  JnHsdlotioiw  In  whloh  Ho  WiosMlty  snfloM  to  adait. 
There  may  be  jurisdictions  in  which  no  cause  whatever  of  unavailability  will 
suffice  to  admit  a  deposition  or  former  testimony.  The  reasons  for  this  have 
already  been  noted,  but  may  here  be  summarized.  (1)  So  far  as  the  consti- 
tutional provision  securing  the  right  of  confrontation  to  an  accused  person  is 
held,  as  it  erroneously  is  iu  some  jurisdictions  (ante,  §  '  ^98),  to  preclude  the 
use  of  depositions  or  former  testimony  by  the  prosecution,  it  is  obvious  that 
no  cause,  even  the  witness'  death,  will  suffice  to  admit  them.  (2)  So  far  as 
the  statute  has  not  empowered  the  Court  to  order  the  taking  of  depositions 
in  a  given  class  of  cases,  a  deposition  taken  in  such  a  case  is  unlawfully 
taken  and  has  therefore  no  l^al  existence  (ante,  §  1401) ;  such  a  deposition 
therefore  is  inadmissible.' 


««  1841,  Wilkfrr.  Sute,  6  Blickf.  1,  4  ;  1874, 
Hoir  ».  Fuller,  36  Oh.  St.  8 ;  and  cam  uid 
■Utut«ii  citnl  ante,  f  1413. 

Cunipare  the  raletboat  aeevtalitmt  in  trataU 
(aiilt.  i  1141). 

»  1899,  StHte  ».  Potter,  —  Ida.  — ,  67  P»e. 
431  (iie|<08itions  taken  on  preliminary  exam- 
ination [>j  the  State,  not  to  be  uaed  at  all  at  the 


trial,  becauae  not  ezpreialy  anthoriied  bjratatnte ; 
the  opinion  ignorea  the  common-law*  practice, 
anit,  1 137S  ;  thia  ia  in  truth  not  a  deponitioii  at 
all,  but  teitimony  at  a  fomier  trial)  ;  1886,  Ka«- 
lin  r.  Com.,  84  Ky.  354,  367,  1  8.  W.  694  (Je 
poaition,  taken  by  the  accoMil,  of  a  penon 
abroad,  not  authomed  by  statute  ;  excluded). 
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Sn.^.  II:  EXCEPTIONS  TO  THE  HEARSAY  RULE. 
INTRODUCTOBr. 


ouArram  zltl 

TtL)a^  Incompleu  Appliction  of  th.  Two 


nniler  tnen  JCxceptioni. 

tioi"'"'   ^'""'  "'  '■op'"  '«'  "Oh  B»c.p. 


|142«.   Order  of  the  ExceptloM. 


Jrono7rhrHUarnrrt::rertoTh\"''~^^  ^'^'P"'^- 

of  the  Heaway  rule  fan/Zs  lifiS  j.  .k  *  V     «''<=«P^"»"'  »« **•    The  theory 

accuracy  and  LttSne!^^^^^^^^^^  -"'="  °'  ^^ 

assertion  of  a  witness  can  best  bTbroLr  f„  i  l^^"^^"^^  ^^^  l"*™  "nt^oted 
by  the  test  of  cross.xaminat  on     Butt  is  t^lf oV"'  'T^' ''  '""'^  «"»• 

N^,.,  for  U»  .nd,„,»_™.,  b.  «.™^  „„„  „^„,  ^,,1,^  'j^f.^^ 

gether  unutilued;  and  the  question  arises  whether  the  interests  of  tn.rt^ 
would  suffer  more  by  adopting  the  latter  or  the  former  alterS      mat 
ever  might  be  thought  of  the  general  policy  of  choosing  the  ?orme;  a  W 
tive  without  any  further  re:uirement,  it  is  clear  at^^y  «te  that  so  ffr  ^^ 

present,  there  ,s  ground  for  making  an  exception.    The  mere  necessUy  abne 

but  If.  to  this  necessity,  there  is  added  a  situation  in  which  some  decree  of 

thrr^ll^"%"°^  *'""  *••«  °""""^  -"  »>«  predicated  of    he  sllment 

tl^w  .         K  r.'"^"''"'"«  ''  "'  "°*  •"^'^'y  '^'^  ^'^  that  can  be  got  from 

i^^^Iml"  tbu*"' W  "'"""^  '^  •'^^'^^^  without'the  t:" 

ekmST  *^"''  """''  *"  """"'^^  ''^^  "^^o^d    essential 
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(2)  There  are  manj  situationa  in  which  it  can  be  ea«ily  seen  that  tnch 
a  required  test  would  add  Uttle  as  a  aecurity,  because  iu  purposes  had  been 
already  substantially  accoraplished.  If  a  stotement  has  been  made  under 
•uch  circumstarues  that  even  a  sceptical  caution  would  look  upon  it  as  trust- 
worthy (M,  the  oidinary  instance),  in  a  high  degree  of  probability,  it  would 
be  pedantic  to  insist  on  a  test  whose  chief  object  is  already  secured.  Sup- 
posing  that  such  a  situation  exists,  the  statement  could  properly  be  received 
especially  if  no  other  evidence  from  that  person  was  now  available.  The  law 
of  evidence  properly  assumes  that  such  situotions  can  and  do  exist,  and  the 
exceptions  to  the  Hearsay  rule  are  concerned  with  defining  them. 

A  perception  of  these  two  principles  and  their  combined  value  has  been 
responsible  for  most  of  the  Hearsay  exceptions.  Each  exception,  to  be  sun 
has  come  into  existence  and  been  maintained  independently  and  amid  con^ 
Biderations  peculiar  to  itself  alone.  There  has  been  no  comprehensive  carry- 
ing-out  of  a  system  of  principles.  Yet  the  results  may  be  co-ordinated  under 
those  two  heads.  There  has  rarely  been  any  judicial  summing-up  of  the 
principles  ;  yet  their  existence  has  been  fully  perceived  and  often  judicially 
•tated.    The  following  utterances  illustrate  this  recognition : 

1876,  Jeutl,  M.  B.,  in  Sugden  r.  Si.  Leenard$,  L.  R.  1  P.  D.  184  •  "So  inoonmBimt 
w..  the  I.W  upon  thi.  .ubjeot,  k>  frequently  b»  it  .hut  oat  the  only  obUlnabl.  evlden  " 
^12"""^^  "If  it  have  c.u«,d  a  met  crying  and  intole^ble  injostio..  that  .  uS 
ciple  which  underl,e..Uthe«  exception,  i.  the  wn...    In  the  first  pl««,  the  cm  mu.t 

STitlVr  *r"  *'"''"'*u*°  "'"""  "*''•'  •'***'°"*=  '°'  »»  doubt  ttTgiounrfoT^ 
mitt  ng  the  exception.  w«  that  very  difficulty.  In  the  next  pl««.  the  d^larant  mut 
be  d-mtereeted ;  that  i.,  di.intere.t«i  in  the  Mnse  that  the  ded.r.ti\>n  wTnTwadi  b 
«Z  .i"^r'  ^''V^'^'^'  *"•  ''"'"'«°''  ■"«'  »>•  «-«"  »H'to«  dl.pat.  or  li  i! 
mZC^ti  1  T  T^\  "••:"^  ''*'"  ""  '««'"'»  »'  *•  •'^»««*  o'  •  di.p»te  or 
™i  ™i   f  Tk      .  »"""  ""«*"  ^  '"PP^"^  ^  ^"°'-    I"»«r.  'nd  thto  api^u.  to 

me  one  of  the  .trongest  rea«>n.  for  admittiug  it,  the  declarant  most  have  had  peculiar 

tifying  both  a.  to  matten.  of  public  and  general  interest,  and  a.  to  matter,  of  w^m 

1810,  Swtft,  C.  J..  Evidence,  121 :"  The  law  ha.  therefor,  very  wiMly  ie]eot«l  aU  .uch 
evidence,  excepting  where  it  is  impcibl.  in  the  nature  of  things  to  obtito«,yother 
and  where  this  la  sufficient  to  establiih  the  matter  in  quction." 

1811,  TUghman,  C.  J.,  in  Garwood  v.  Dtnm,,  4  Binney  828  :  "  It  Is  objeeted  that 
however  imprewive  the  declaration  of  a  man  of  character  may  be,  yet  the  Uw^SmitsTh, 

to  relaxation  in  caw.  of  necewity  or  extreme  inconvenience" 

1826,  Ewing,  C.  J.,  in  We^JUU  v.  Warrtn,  8  N.  J.  L.  261 ;  «  The  general  role  of  evi- 

.Z^':  "tr       ''T*''-    «"""  """^"y  "••  '"^  '^  imP^ctieriity.  ta  lome  ^. 
•tancea,  of  other  proof,  exception,  to  thi.  rule  have  been  made" 

1852,  Joknmm,C.  J.  in  Comelim  v.  Slat*,  12  Ark.  804  (.tating  that  hearsav  lack,  the 
.ecuntie.  of  oath  and  c,o«.examination)  :  "Where,  howeverf  the  pSu- c£am 

»  The  learned  judge,  in  this  fourth  element,      edse-nnslifications  of  erenr  witoM^     Tl,;.  ;. 

171)2 
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«-  K.m.  other  «„cUo..  or  U..  d.™e.  -.ulS^riSTn;.':  Su'^r."  ''  "- 

b.  tafflyiJ^clt^'';;*;n'The  nI'T  **'*•''.'*"'  P"'«''rle  may 
since  we  shall  low  the  hl3  ^!  S  ^^f  "'^^  P"""I'>e-  It  implies  that 
untested,  then,  T  thus  T^lt  '''^•^"*«°«'  ""^^^ly  unles.  we  accept  i 

commoner  and  more  palS^li^  It  isK*^  !'"'''"'«•  ^''"  "  »'" 
Declarations  and  in  tre  file  elt^on  1"  ZjJh  ""P*""  '*" ^^'"8 
and  consistently  carried  out  in  the  rul-s  bu^tiri  '^  ^  "  "°'  "'""y'  '""^ 
unmistakable,  and  it  is  acknowlpH^i  • '  ?,  ^"*"''  "°'""'  »  <='«"  »««» 

dii^tness  and  strictnL     (2)1^^^^^^^  '"."'''^  "°!P''°"»  ^'^^  «»"'  or  le« 

expect.  a«ain  or  atT^tim^f  J'^t^^SrceTt^e  7'  '"f  "f  """"^ 
same  or  other  sources.     This  anDears  ZT^^      the  same  value  from  the 

Spontaneous  Declarations,  for  ReTuUtLan;  "i'^  "  '^'  ""^P"""  '»' 

are  not  threatened  (as  in  the  T^t^l^^'  ?k  .?  P""*  el'ewhere.  Here  we 
evidence,  but  mere,rof';o:e%rabrirof^t^^^^^^^^  X"':  ^^T'' 
not  so  great;  perhaps  hardly  a  necessity,  only  an  ex~dS^;.v  n,  ""^^  " 

can  be  predicated.     But  the  principle  is^ihe  Slme  ^         ^  "  convenience. 

Tht  etL^rcUr;s:co^;rd*^i:  rrrsajfr*^-*-- 

the  evidence  untested   is  in  tha  ^J        \  *'  ^^^'^^es  us  to  accept 

ordinary  test  orc:::S;amiLo  We^se:  tSaf  rd""'\'"''""'"'* '"'  ''« 
the  probability  of  accnrarv  »n7  ♦     7    «ee  that  under  certain  circumstances 

suJient.if  nVqdSeSlenttTthri^^^^^^  °'  "''**'"'^"'  "  P™'^"-"^ 

that  common  sense  and  rxiLllri       ^     "'^'  P^suppose.     It  is  merely 

as  practically  ade"u?te    XtUuTs  frtirrd"^"^  '^  'T  ^'"^'  '"^'"  °"' 
the  necessity  of  the  situaZ  ^'"""^  **"'■  "'  '^^*' '"  ^'^^  "f 

-owing  iSrx^^t:;r;£-t':^--^^  - 

.UK^.^S^.''  <*'*»-*•  ^  «».  «-  »«.  w-  the  fint  writer  to  .t.te  p,.i„„  the  phiU^oph,  of 
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«.  When  tha  cirounutanoei  are  luch  that  a  aincera  and  aeeurata  atate- 
ment  would  naturallj  be  uttered,  and  no  plan  of  fakiBcation  be  formed ; 

b.  Where,  even  though  a  deaire  to  falaify  might  preaent  itaelf,  other  con- 
aiderationa.  auch  u  the  danger  of  eaajr  detection  or  the  fear  of  puniahment, 
would  probablj  counteract  ita  force ; 

A  Whore  the  ttatement  waa  made  under  auch  conditiona  of  publicity  that 
an  error,  if  it  had  occurred,  would  probably  have  been  detected  and  oorrectMl. 
Aa  to  theae,  it  may  be  aaid,  /nt,  it  ia  not  alwaya  that  au  exception  ia 
founded  merely  on  a  aingle  one  of  theie  couaidorationa.    Often  it  resU  on  the 
operation,  in  different  degrees,  of  two  of  them.    For  example,  the  exceptions 
for  Declaration*  of  Mental  Condition,  Spontaneous  Declamtions,  and  DecUra- 
tions  against  Interest  rest  entirely  on  Reoson  a  ;  while  the  exception  for  Decla- 
rations about  Family  HUtory  (Pedigree)  rests  largely  upon  Reason  a,  though 
partly  also  on  Reason  e.    The  exception  for  Dying  Daclarations  rests  entirely 
on  Reason  b  (the  fear  of  divine  punishment).     The  exception  for  Regular 
Entries  resU  chiefly  on  Reason  b,  though  partly  also  on  Reaaons  a  and  e.    The 
exception  for  Official  Statemente  resU  chiefly  on  Reasons  b  and  e,  though 
a  also  entera.     Mixed  considerations  have  thus  often  prevailed.    Seeun>lljf, 
the  exceptions  have  been  established  ca«ually  in  the  light  of  practical  good 
sense,  and  with  little  or  no  effort  (except  in  modem  times)  at  goneralizatiou  or 
comprehensive  planning.    The  Courts  have  had  in  mind  merely  to  sanction 
certain  uituations  as  a  sufficient  guarantee  of  truatworthinese.    As  elsewhere 
in  the  development  of  Anglo-American  law  generally,  they  have  not  (until 
recently)  looked  ahead,  or  behind,  or  about,  to  make  comparisons  and  obtain 
unity  of  theory.    Nevertheless,  in  analyzing  the  notions  on  which  the  ex- 
ceptions have  proceeded,  wo  may  distinguish  clearly  the  three  separate  types 
of  reason  above  set  forth.     This  ia  no  more  than  saying  that  the  exceptions 
are  and  were  to  that  extent  rational;  for  wherever  a  reason  is  given  for  n 
result,  it  ia  possible  to  analyze  and  classify  the  resulta  according  to  the 
nature  of  the  reason.' 

§  1423.  ZnoompUte  AppUoatloD  of  the  Two  PHncipl**  Those  two  prin- 
ciples—Necessity and  Trustworthiness  — are  only  imperfectly  carried  out 
in  the  detailed  rules  under  the  exceptions.  It  would  be  strange  if  it  were 
otherwise,  in  a  legal  system  formed  as  ours  is,  partly  on  precedent  and  partly 
on  principle,  at  thts  hands  of  judges  of  varying  disposition  and  training. 
The  two  principles  are  not  applied  with  equal  strictness  in  every  exception ; 
aometimea  one,  sometimes  the  other,  has  been  chiefly  in  mind.  In  one  or 
two  instances  one  of  them  is  practically  lacking.  Nevertheless  they  play 
a  fundamental  part  It  is  impossible  without  them  to  understand  the  exce\>- 
tiona.  In  these  principles  is  contained  whatever  of  reason  underlies  the 
exceptions.  What  does  not  present  itself  as  an  application  of  them  is  the 
result  of  mere  precedent,  or  tradition,  or  arbitrariness.  It  is  the  proper  office 
of  an  expounder  of  the  law  of  evidence  to  note  this  element  of  living  prin- 


tioiis. 


»  Th«  jadlcUl  nttenncKi  Ulaitnting  tb«  abore  rctwDi  will  be  foand  aoder  the  MTfnl  rxcc].- 
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.rbitnuy.    It  i.  through  the  failure  t..  do  thi.  .trictly  th.t  .  general  appear- 
M«  of  unr«.«>n  .ad  unpracticlne^  ha.  been  given  to  thrHear..y^°  e 

;L2S^»h  """r."'!!*  '"  "''"'y  -P«r«ti.,g  tluit  which  can  be  directly 
L^r.  n^T  :  of  the-  two  le«ling  principle,  from  that  which  remah^J 

on  the  whole  decidedly  a  minor  portion. 

.ni"."'Thrlf  ff  ""•*";  "8*"*  ""»»  •»"<=tly  be  had  to  the  judicial  utter- 
..?r.  .If  »  t!*  "«''"""'8'  ""  •"'""""  "'  '»>"  »>"«=h  <=«n°ot  be  found 
«  ht  «„H  7k  .  ?"  f 'V  '^'  commentator  i«  to  expound  rules  of  Uw 
u  he  hnd.  them  declared  and  enforced;  and.  where  he  flVd«  a  rule  without 
a  pr.„c,plo.  to  note  th  .  with  equal  fidelity.  But  thU  fidelity  i.  waX 
where  he  neslect,  to  diatinguiah  between  rules  which  rest  on  jfrincinle  a,"d 

him,  — It  must  be  demanded  of  him.'  »     »  "^^ 

§1424   WltnMMJwUaoatton..  «.d  other  ««1m.  .Uo  to  b.  applied  to  .ut- 

T!"  "I'f**'*   "*•'  **•  »*«•»»**•■*    The  Hearsay  rule   is   merely   an 

admisMble  The  admission  of  hearsay  stetemenU.  by  way  of  exception  to  the 
rule,  therefore  presupposes  that  the  as.ertor  possessed  the  qualifications  of  a 
witness  («»<,.  §§483-721)  in  regard  to  knowledge  and  the  like.  These  qualifi- 
cations  are  fundamental  as  rules  of  relevancy,  and  can  never  be  dispensed 
with.  Thus  these  extrajudicial  statements  may  be  inadmissible  because  of 
tlieir  failure  to  fulfil  the  ordinary  rules  about  qualifications,  even  t!iou«h  they 
meet  the  requiremenU  of  a  hearsay  exception.  For  example,  in  the  Pedigree 
hxception  there  are  rules  about  membership  in  the  family  which  rest  solely 
on  the  necessity  of  knowledge  in  the  person  whose  sUtement  is  offered  _ 
t.  f_  a  rule  of  Testimonial  Qualifications.  However,  in  applying  these  principles 
to  h^rsay  exceptions,  special  situations  arise,  and  the  rules  that  depend  upon 
merely  the  usual  testimonial  qualifications  for  witnesses  on  the  stand  come 
naturally  in  practice  to  be  bound  up  with  the  rules  about  hearsay  exceptions 
as  special  details  of  those  exceptions.     In  the  following  chapters,  for  clear- 


»  How  little  tha  jnign  c«n  hr  eximM  to 
•npply  thio  rlmrnt  ia  trn  in  the  prewiit  in- 
T?,'*^y  '''"  '«'  »*'.t  until  tli<-  Muster  of  the 
Kolls,  Sir  GeoTge  Jf«Ml,  iittefMl  his  mrinomhln 
Kfiieralijation,  in  1878  (ante.  1 1420),  notliing  of 
the  same  sort  h«il  bern  jtir.n  ii.i  bv  a  jiidEe. 
»"nio  down  distinct  exceptions  are  eximiii,,!,..!  in 
t  .1-  followmK  chsptrrs  ;  fcnt  upon  even  such  an 
clenicntiiry  tioint  u  the  numWr  of  the  excen. 
ti'ns  ihere  has  been  a  total  abwnce  of  correct 
"I  iiiiil  apprpeistion.  The  followinR  enuniera- 
ti'Mi.  have  been   mad^:   MansReM.   C.  J.,   in 

&  1..  25  (1828),  ttco;  Lord  Cmpbell,  in  U 


CI.  k  F.  8.1  (18«),  thrte;  Mcllor,  .r.,  in  L.  B. 
2  Q.  B.  826  (1867).  t,co:  IxjM  Blacltl.Hm,  in 
8  App.  Oas.  628  (1S80),  and  Brett,  M.  B.,  in 
13  0.  B.  D.  818  (1884), /«»,•  Marshall,  ('.  J., 
in  7  CrHm-h  296  (1813).  Jive;  Skinner,  J.,  in  17 
III.  20  dSii.'.)  and  MiGo«.in,  J.,  in  13  N.  C. 
N.  H.  162,  one  in  criminal  cjisesi. 

'  1881,  ixinl  Blsckbnrii,  in  Drsart  Peenm 
Case,  L.  1!.  6  App.  Cas.  489,  .';04":  It  is  im- 
possible  tn  say  thnt  if  a  pcmnn  said  somcthinir, 
and  cotild  not  himself  if  alive  have  been  per- 
mitteil  to  give  tcstiinonv  to  prove  it,  he  can  by 
flying  render  that  statement  admissible.  I  think 
that  »  a  self-erident  irtuposition." 
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ness*  sake  and  convenience  of  reference,  these  rules  involving  the  application 
of  ordinary  testimonial  qualiacations  will  be  examined  at  the  same  time 
instead  of  being  relegated  to  the  general  treatment  of  those  principles.  It 
must  be  understood,  however,  that  the  principles  involved  have  in  their 
nature  nothing  to  do  with  the  Hearsay  rula 

For  similar  reasons,  testimony  received  under  a  hearsay  exception  being 
none  the  less  testimony,  the  opponent  may  desire  to  discredit  or  to  corrobo- 
rate the  declarant  in  the  ways  appropriate  to  discrediting  or  corroboratinK 
an  ordmary  witness  (ante,  §§  875-1144).  The  application  of  such  principles 
to  hearsay  exceptions  can  most  conveniently  be  dealt  with  under  the  different 
exceptions. 

In  the  same  way,  the  allowance  of  an  exception  to  the  Hearsav  rule  docs 
not  of  Itself  dispense  with  the  application  of  the  other  Auxilian  Rules  of 
Pobcy  {ante,  §  1171),  of  which  the  Heareay  rule  is  only  one.  For  example 
when  a  wntten  entry  is  offered  under  an  exception  to  the  Heareay  rule  the' 
rule  about  Producing  the  Original  of  a  Document  (anU,  §  1177)  comes  into 
application  and  must  be  observed;  in  offering  a  dying  declaration,  the 
rule  of  Completeness  (post,  §  2(195)  may  come  into  play;  and  the  rules  of 
Testimonial  Preference  (ante,  §§  1286.  1325.  1335,  1345)  are  often  invok.>.l 
throughout  the  exceptions.  These,  with  the  rule  of  Authentication  (post 
§§  2129-2169)  and  the  rule  of  Integration  or  Parol  Evidence  (pott,  §  2400) 
are  the  auxiliary  rules  that  find  most  frequent  appUcaUon  to  testimony 
admitted  under  hearsay  exceptions.  For  purposes  of  practical  convenience 
their  application  here  will  be  treated  under  the  different  exc  .tions,  instead 
of  under  the  heads  of  the  respective  auxiliary  rules. 

§  1426.  OntUn*  of  Toploa  of  eaoh  Exoeptlon.  Under  each  exception 
then,  the  general  order  of  topics  will  be  as  follows: 

a.  The  Necessity  principle,  and  its  applications  in  the  Exception  in  hand- 

b.  The  principle  of  a  Circumstantial  Guarantee  of  Trustworthiness,  and  its' 
applications  in  the  Exception  in  hand ; 

e.  The  rules  based  on  the  independent  principles  of  Testimonial  Qualifica- 
tions. Primanness,  Authentication,  and  the  like,  as  applied  to  the  class  of 
statements  admitted ;  and.  finally. 

d.  Arbitrary  limitations  and  modifications  not  resting  on  any  principle 

w  il&CG  V6r* 

This  order  of  treatment  must  occasionally  be  slightly  varied,  but  it  serves 
as  a  general  plan  to  be  followed. 

§  1426.  Order  of  the  Bxoeptloiie.  Owing  to  the  mode  of  development  of 
the  Hearsay  rule  (anU,  §  1364),  it  is  scarcely  possible  to  predicate  a  definite 
order  of  histoncal  origin  for  the  exceptions  to  the  rule;  we  merely  find  that 
after  the  time  that  the  rule  comes  to  be  established  (the  eariv  1700s),  certain 
classes  of  hearsay  statements  continued  to  be  received  as  be'fore.  Recorde.l 
cases  under  some  of  these  classes  are  found  eariier  in  some  instances  than  in 
others,  but  this,  for  the  above  reason,  docs  not  entitle  us  to  say  that  such 
statements,  as  exceptions   to  the  rule,  are  older  in  recognition  than  the 
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wicnesg,  oy  reason  of  death  or  the  liko     Tn  fi>o  „n       ^i 

The  arrangement,  then,  is  as  follows  the  first  air  fnrm;«„  ♦«,    c    . 

hntnesm  the  Course  of  Business;  6.  Sund.y  State Jnts" oD;cLS't 
sons;  7.  Reputation;  8.  Official  Statements;  9.  Learned  Treatiser  10  S,!, 

^D^TaT"^  ^r^"^r  "•  ^'«'*"^"^'  12.  StaremenUbTa  Vo'     : 
13.  Declarations  of  a  Mental  Condition;  14.  Spontaneous  Exclamation 


vm 
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SuB-TiTtB  II  (continued):   EXCEPTIONS  TO  THE  HEAESAY  RULE. 

Topic  I:  DYING  DECLARATIONa 
CHAPTER   ZLVn. 


1 1430.    Hutot7  ;  Statute!. 

1.  The  Neoeialty  Prlnoipla. 
1 1481.   Scope  of  the  Principle. 
i  1432.   Bule  Applicable  in  certtin  Criminal 
Caaea  only. 
1 1433.   Death  in  Question  moat  be  Declar- 


ant's. 
i  1434. 
{  1435. 
i  1436. 


Circnmstancea  of  the  Death  related. 
Further  Limitations  rqected. 
Foragoing  Limitations  Improper. 


2.  Tha  Cironmatantial  GhiarantM. 

f  143S.   In  general :  Solemnity  of  the  Situa- 
tion. 

11439.   Consciousness   of  the  Approach  of 
Death ;  Subsequent  Confirmation. 
§  1440.  Certainty  of  Death. 
I  1441.  Speedineas  of  Death. 


(1442,  Consciousness  of  Approaching  Death 
how  determined. 
_«1443.   EeTCugeful     Feelings;     Theologica 

3.  TesUmonUl  Qualifloatlona,  and  Othei 
Indepandent  Rulaa  of  Bvidanca. 

i  1445.  Testimonial  Qoalificationa  (Inraniy 
Insanity,  Interest,  KecoUection,  Leading  Ques. 
tions,  Written  Declarations,  etc.). 

S  1446.  Testimonial  Impeachment  and  Re- 
habilitation. 

1 1447.  Rule  against  Opinion  Evidence. 

1 1448.  Rule  of  Conipletenpss. 

{  1449.  Rule  of  Producing  Original  of  a  Docu- 
ment. 

I  H-SO.  Rnic  of  Preferring  Written  Testimony. 

i  1451.  Judse  and  Jury. 

i  1452.   Declaiation.i  usable  by  Either  Party. 


§  1430.  Hiatory.  This  exception,  as  such,  dates  back  as  far  as  the  first 
half  of  the  1700s,  —the  period  when  the  hearsay  rule  was  coming  to  be  sys- 
tematically and  strictly  enforced  (ante,  §  1364)  and  at  the  same  time  certain 
excepted  cases  were  coming  to  be  recognized  and  defined.  The  ruling  of 
Lord  Mansfield  in  Wright  v.  Littler,  in  1761  (post,  §  1431),  is  generally  taken 
as  the  leading  early  ca.se.  though  the  notion  that  special  trust  may  be  im- 
posed in  deathbed  statements  was  already  long  understood.' 

The  exception  has  in  some  jurisdictions  been  recognized  by  statutes' 


*  Compare  Shakespeare's  allusion,  about 
1595,  quoted  post,  ( 1438.  The  earliest  reported 
p«as.iges  in  trials  seem  to  be  the  following :  160S 
Sir  Walter  Raleigh's  Trial,  Jardine  Criin.  Tr.,  t, 
435  (the  accused  argues,  "  Be8ide.i,  a  dying  mail 
19  ever  presumcil  to  speak  the  truth  "I ;  s.  c  2 
How.  St.  Tr.  18  (Serjt.  Philips:  "Nemo  mori- 
turus  nnesamitnr  mentiri");  1878,  Earl  of 
Pembroke's  Trial.  6  How.  St.  Tr.  1309,  1335 
(munler ;  the  dece.ised'a  statementa  after  the 
assault  though  apparently  not  made  in  conscious- 
ness of  approachmg  death,  were  received,  the 


duel) ;  1791,  R.  r.  Dingier,  Leach  Cr.  C.  300, 
Gould,  J. ;  1793,  R.  r.  Callaghan,  McVnllv, 
Fvidenee  385 ;  Downs,  J.  ;  1793,  R.  i».  TmTi't, 
lb.  335,  Downs,  J.  ;  1800,  R.  v.  Minton,  ih.  3M. 
»  Cal.  C.  C.  P.  1872,  S  1870,  par.  4  ( "in  criminal 
actions,  the  act  or  declaration  of  a  living  person, 
maile  under  a  sense  of  imiiending  di'iith,  respoot- 
ing  the  cause  of  death,"  la  adniissililf) ;  Ga  Cr 
Code  1895,  {  1000  ("  made  by  any  iierson  in  the 
article  of  death,  who  is  conscious  of  his  comli- 
ton,  as  to  the  cause  of  his  death  ami  the  p.Tson 
who  killed  him,"  ailnissihle  in  evidence  "ins 


Z' h  K' dl*  i ''"'"  "y'-S'  °i\^n?«     P"«ecuti„„  for  l.omi.-i,le"),  Mont.  C:C.  R  im, 

"  PI '" J',:i' M;i';?:!.T'j:!r.f ^  •'?.'^'!!r'i«ji"<':)j  i  sue  p,r.  4  dike  cai.  c.  o.  p. « wo)  ■,  or: 

C.  C.  P.  1892,  §  706,  par.  4  (like  Oil.  C.  C.  P 


1891,  r^onl  Mohun's  Trinl,  12  id.  987,  975  987 
jinunler);  1722,  R.  v.  Reason,  16  id.  24  ff.:  1760 
h.iri  Ferrers'  Trial,  19  id.  918,  936  (described  by 
counsel  as  "the  declarations  of  the  deceased!, 
while  ^a  dying  man,  and  after  the  stroke  is 
P™,"  )  i  1"«5,  Lonl  Biron's  Trial,  ib.  1191, 
1197,  1201,  1205  (the  dying  explanations  of 
Lord  Byron  s  autagonut,  Mr.  Chaworth,  in  the 
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1 1870) ;  Tex.  V.  Cr.  P.  1895,  \  788  ("  Tlie dvini 
declarations  of  a  deceased  person  may  be  offered 
in  evidence,  either  for  or  against  a  dcfenil»nt 
chnriieil  with  the  honiicidn  of  such  deceased  per- 
son, under  the  restrictions  hereafter  praviiied. 
To  render  the  declarations  of  the  deceased  cmi- 
potent  evidenca,  it  must  be  aatiaftctorily  proved ; 
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c?mlir:"« iJ"  "''""  "^"'^^'^  "^  ''^'  -  -*»*«-  ^^'^  -ietail,  of  the 
1.   Ihe  HaoMalty  Piinolpl*. 
§  1431.   soop.  Of  th.  Prtooipi,.    The  requirements  of  this  princiole  lu 
rSrhL^'di^tere^""^"^-'^™''"'^'^'    The  notion 'wrtS-'n" 

simplyxn  the  death  of  the  witness,  and  that  was  all  that  Teed^les";!? 
Conceivably  there  might  still  be  a  necessity  if  the  witness  tllgh„ptrd 
to  be  dymg.  had  recovered  and  had  since  left  the  jurisdiction  but  t  uZ! 
had  never  occurred,  and  the  question  never  arose  ^"™''''''°°'  ^"'  ""^  "^ 
By  the  18008.  however,  another  interpretation  of  the  Necessity  nrincinlp 
had  arisen,  and  this  came  to  prevail  It  is  artificial  and  Lrnsfste"t  Jth 
precedent  and  with  itself,  and  its  rules  are  now  in  fact  noZg  more  Than 
arbitrary.     Nevertheless,  as  they  purport  to  be  logical  dedu  tfonTrom  ^ 

1.  First    then,  the   original,   orthodox,  and   only  legitimate  limitation 
was  that  the  witness  whose  declarations  it  was  desired  to  urshould  1^  u„ 

of  the  1800s.'  as  well  as  by  the  treatises  of  the  same  period."    In  particular 


1,  that  «t  the  time  of  making  emli  deol.rntion 
ie  was  conacioiis  of  approaching  death  aud  be- 
liivr.|  there  waa  no  hope  of  ivcovcrv  ;  2,  that 
such  declaration  was  voIunUrily  made,  and  not 
tlirough  the  prsuasion  of  any  jwrnon ;  3,  that 
such  declaration  was  not  made  in  answer  to  in- 
terrogatonea  calculated  to  lead  the  decen-ted  to 
make  any  particular  ttetemeiit ;  4,  that  he  was 
of  sane  mind  at  the  time  of  making  the  decU- 
ration    ). 

J  F^'-.'.J*'"'"  altering  specific  deUila,  see 
post,  i  1432 


f  S^'i^.i^J""''-  2'"  '  "36,  Stobsrt  r.  Drjden 
Lord  MansBeldJ  and  at  the  time  of   the  AM 

,m'v"!i  T'/"^-°r"'-  •'"•"™  Heath,  an  opini^ 
prcTailed  (which  is  now  properly  explodecf)  that 
any  declaration  .»  exlremi,  was  admissible,  on 
the  gixiund  that  the  solen.uity  of  the  occailion 
was  eiimvalent  to  a  declaration  on  oath  ") 

•1802,  McNally,  Evidence,  381,  386(''In  ex- 
ception  to  theKeiieral  rnle  that' no  evidence  can 
Iw  received  against  a  pHsoner  Imt  in  his  presence,' 
It  has  been   repeatedly  detemiihed  and  is  nn- 


■"rtii???=.?r=i;.;M  ^ 


,   . , —  ,•  'rf""-""-"*,  Hi*!  Keiiuinencis  oi  a  will 

being  in  issue,  evidence  waa  received  l.y  Mann- 
neld,  L.  C.  J.,  that  one  of  the  siiliscrihine  wit- 
nesses on  his  deathbed  declarol  it  a  forgere  the 
other  uidj^  concurring) ;  1769,  Camden,  I,.  C , 
and  Mansfield,  L.  C.  J.,  in  the  DourIss  IVemm 
Case,  2  Hargr.  Collect.  Jurid.  387,  389,  397  (re. 
ceiving"  dying  de<;laration«  "  of  Ladv  Douclns 
as  to  the  paternity  of  the  claimant,  aVl«irently 
on  a  general  principle  ;  "Would  she  have  died 

hand  ) ;  1784,  R.  ,.  Drummol.d,  Leach  Cr.l.. 
4tli  ed.,  337  (on  an  indictment  for  roblni-v,  the 
dying  confessiou  of  another  i^rson,  recentlv  exe- 
ciited  that  he  was  the  true  roblier,  was  r.-jected 
sol.ly  because  of  the  deceased's  incoin|«.teiice  ao  a 
'•'"nvict)  ant*  1806,  Anon.,  cite.1  in  6  East  195. 
I«r  bllcnboroiigh.  L,  C.  J.,  aa  occuning  under 
M.';itli,  J,  (action  on  a  bond  ;  dying  confession  of 
■^';-ry  by  a  witness  admitted);  approve.1  (1805) 
!•)•  tUenborough,  L.  C.  J.,  ubi  lupra,  (1808)  by  the 
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wound  IS  given,  cons.:ions  of  approaching  death, 
may  be  received  in  evidence  against  the  prisoner 
althmigh  such  duclaratiun  was  not  niaiie  in  his 
presence.  .  ..  In  civil  cases  the  rule  of  receiving 
as  evidence  the  dying  declaration  of  aiwrson  in 
exlremts  hath  also  Iwen  adopted,  and  on  the  same 
principle  as  in  criminal  cases");  1810,  Swift 
Evidence,  125  ("  In  civil  cases  the  rule  of  re! 
ceivingas  evidence  the  dying  declarations  of  a 
jwrson  in  artremif  has  also  lieen  adopted,  and  on 
the  same  principle  as  in  criminal  rases  ").  The 
dislinction  had  U'en  .suggested  as  cailvas  1743. 
by  counsel  m  Craig  dem.  Annesley  i-.  Anglesea 
17  How  St.  Tr.  1161  (ejectment) ;  but  the  abl 
aeiicB  of  any  settled  distinction  was  in  1744  con- 
ceded  by  Mr.  Chute,  argumdo  in  Omichun.l  v. 
Barker,  1  Atk.  38("A  man,  as  he  is  just  leavinir 
the  world,  may  lie  supposed  to  have  a  greater 
regard  to  truth  ").  ' 
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there  is  found  no  distinction  between  civil  and  criminal  cases,  or  between 
different  kinds  of  criminal  cases. 

2.  But  at  this  jwint  (as  has  more  than  once  happened),  the  misconstrued 
words  of  a  treatise-writer,  followed  by  a  niti  prim  decision  or  two,  started  a 
heresy  which  in  the  next  generation  obtained  full  sway,  and  must  now  be 
taken  as  orthodox.  The  language  of  Serjeant  East  seems  to  have  been 
the  unwitting  source  of  the  heresy : 

1803,  Serjeant  EaM,  Pleas  of  the  Crown,  I,  353 :  "  Besidei  the  usual  evidence  of  gailt 
in  general  cases  of  felony,  there  is  one  kind  of  evidence  more  peculiar  to  the  case  of  homi- 
cide, which  is  the  declaration  of  the  deceased,  after  the  morta'  blow,  as  to  the  fact  itself, 
and  the  party  by  whom  it  is  committed.  Kvidence  of  this  sort  is  admissible  in  this  case 
oa  the  fullest  necessity ;  for  it  often  happens  that  there  is  no  third  person  present  to  be  an 
eje-witness  to  tlie  fact ;  and  the  usual  witness  on  occasion  of  other  felonies,  namely,  the 
party  injured  himself,  is  gotten  rid  of."* 

This  language  led  to  a  change  of  practice  in  England,  and  its  influence  is 
clearly  to  be  traced  in  suijsaquent  American  cases.  Finally,  ia  1860,  a  note 
of  Chief  Justice  Eedfield,  iu  his  edition  of  Professor  Greenleaf  s  treatise,  gave 
it  the  widest  credit  and  led  to  its  general  acceptance : 

18.57,  Ogden,  J.,  in  Donmllg  v.  Slate.  2«  }^.  J.  L.  617 :  "  Such  declarations  are  received 
as  evidence  from  necessity,  for  furnishing  the  testimony  which  in  certain  cases  is  essential 
to  prevent  tlie  manslayer  from  escaping  punishment.  When  a  death-wound  is  inflicted  in 
secret,  as  was  done  ii;  this  case,  no  person  can  be  espt^ited  to  speak  to  the  fact  except  the 
victim  of  the  violence." 

18B0,  KeilJiM,  C.  J,  in  Greenleaf,  Evidence,  I,  $  136,  note  :  "It  is  not  received  upon 
any  other  ground  than  th;.'.  of  necessity,  in  order  to  prevent  murder  going  unpunished. 
What  is  said  in  the  books  about  the  situation  of  the  declarrnt,  he  being  virtually  under 
the  most  solenm  sanction  to  speak  the  truth,  is  far  from  pre'  nting  the  true  ground  of  the 
admission.  .  .  .  And  although  it  is  not  indispensable  that  there  should  be  no  other  evi- 
donee  of  the  same  facts,  the  rule  is  no  doubt  based  upon  the  presumption  that  in  the  ma- 
jority  of  cases  tliere  will  be  no  other  equally  satisfactory  proof  of  the  same  facts.  This 
presumption  and  the  consequent  probability  of  the  crime  going  unpunished  is  unquestion- 
ably the  chief  ground  of  this  exception  in  the  law  of  evidence."  * 

This  orthodox  heresy,  with  its  narrow  view  of  the  necessity  for  such 
evidence,  has  been  applied  with  some  attempt  at  consistency,  the  result  of 
which  is  the  following  limitations. 

§  1432.  Role  AppUoabla  in  Certain  Criminal  Cues  only.  (1)  The  proceed- 
ing in  which  the  statements  are  offered  may  not  he  &  civil  case} 

*  It  was  natural,  in  a  chapter  on  Huniii'ide, 
tn  (bU  8|i>-ciitl  attention  to  these  conKiilerationa ; 
but  Mr.  East  did  not  and  eoiild  not  cite  any  au- 
tliority  forconhning  the  evidence  to  Mich  cases, 
and  probably  had  no  intention  of  making  such 
an  atMnlute  stateiHent. 

•  The  »iinu  view  of  the  Necessity  iirjnciple  ia 
illustrated  in  the  following  cases :  1  >  <•:,  .ttste  v. 
Ferguson,  2  Hill  S.  C.  624  :  1862.  '  tM^i-bell  i.. 
State,  11  On.  375:  1865,  Walston  «  inm.,  16 
B.  Monr.  34  ;  1868,  Marshall  v.  K.  Cn.,  4g  III. 
476 ;  1869,  Morgan  v.  State,  31  Ind.  li<8  ;  1872, 
Suhell  r.  Stephens,  60  Mo.  374  ;  1881,  Sute  v. 
Wood,  63  Vt.  664 ;  1884,  Waldele  v.  R.  Co., 
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95  N.  Y.  274  ;  1885,  Bailing  v.  Com.,  110  Pa, 
105.  1  Atl.  314. 

»  1836,  Stobart  ».  Dryden,  1  M.  &  W.  ei'.; 
1865,  Daily  b.  K.  Co.,  82  Conn.  357  ;  18ti;i 
Wixiten  V.  Wilkins,  89  Ga.  223;  1886,  Kist 
Tenn.  Valley  *  G.  R.  Co.  r.  Malov,  77  id.  2:t; 
2  8.  E.  941 ;  1869,  Dnling  r.  .lolinson,  32  In  i 
155  ;  1896,  Thayer  r.  Unilmrd,  165  Mas.H.  171 
42  N.  K.  563;  1871,  Brownell  v.  K.  Ci...  47  Mm 
245  !  1806,  Jackson  i>.  KniHen,  2  John,  .ti;  ; 
1818,  Wilson  i>.  Boerrni,  16  id.  286  ;  1854,  lln- 
field  V.  Britt,  2  Jones  I,.  43  (overruling  MoFiir- 
lane  v.  Sliaw,  2  N.  C.  Law  Repos.  105). 

The  following  cases  are  therefore  practically 
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(2)  It  must  be  a  public  prosecution  for  the  specific  crime  of  hmicide* 
tJPi.J^T^?  prosecution,  not  merely  for  an  act  which  has  resulted  in 
fact  in  death,  but  for  an  offence  involvinj  legally  the  resulting  death  as  a 
necessary  element  This  limitaUon  is  a  refinement  evolved  from  the  earlier 
and  simple  form  of  statement  that  "death  must  be  the  subject  of  the 
charge.  When  the  evidence  was  offered  in  a  prosecution  for  attempted 
abortion  and  hke  offences  wL.  the  woman's  death  resulted,  the  earlier  form 
of  statement  became  capable  of  opposite  interpretations.  Generally  the  nar- 
rower one  has  been  adopted.'  Through  this  pedantic  refinement  niucl,  labor 
has  been  wasted,  and  justice  has  often  been  hampered  and  defeated,  for  it  is 
obvious  that  the  evidential  need  and  value  of  the  statement  is  precisely  the 
same,  whatever  the  determination  reache.l.  We  see  here  that  the  strictlv 
evidential  question  has  been  entirely  lust  sight  of.  and  the  exclusion  or  ad- 
mission of  the  statemente  is  made  to  depend  arbitrarily  on  the  terms  of  a 
particular  criminal  statute.  In  at  least  three  jurisdictions  tiie  aid  of  the 
legislature  h.3  been  invoked  to  stop  the  further  defiance  of  common  sense 
by  the  Courts  over  such  monstrous  trivialities.* 
§  1433.   Death  in  que.tloa  ma.t  be  Deolanmf..     Again,  not  any  death  may 

345  (Elliott.  C  J.  :  "  We  conclude,  where  dentil 
results  from  the  unlawful  attempt  to  nroduce  an 
abortion,  that  death  u  the  sul.ject  of  the  eiinuii y 
and  that  dying  declarations  ar»  comiwtent  If 
we  adopt  any  other  view,  we  shall  sacrifice  prin- 
ciple to  a  mere  form  of  wonls.  ...  We  recani 
the  statute  as  clearly  intending  that  death  ^^lall 
bjdeeme.l  a  controlling  element  of  the  offence. 
«md  in  this  reelect  it  differs  from  the  statutes  of 
New  \  ork  and  Ohio,  as  construed  l.y  the  oourto 
of  those  states.  .  If  in  reality  the  offence  is 
humiei.e  and  the  sul.ject  of  empiiiy  the  manner 
of  the  deceased  a  death,  the  settleil  rules  of  evi- 
dence  whi.h  prevail  in  such  caws  should  be 
enforced  ) ;  1903,  Seifert  v.  State,  IBO  id.  464 
67  N.  E.  100  ;  1900,  .State  v.  Meyer,  65  id.  237  47 
Atl.  486  (even  where  aboi  tion  is  a  crime,  though 
tlie  death  did  not  result  from  that  cause,  the 
wmnans  dying  declaration  is  admissil.le ;  ap- 
iir..ying  Montgomery  v.  State) ;  1877,  SUte  ». 
Ulekinson,  41  Wis.  808. 

The  following  are  distinguishaMe :  1901 
Worthington  c  State,  92  Md.  222,  48  Atl  355 
(causing  abortion  followed  by  mother's  death  • 
dying  declaration  admitted,  because  abortion 
consists  in  killing  the  unborn  chihl) ;  1894 
Stiite  r.  I'earie,  68  Minn.  226,  233,  57  N.  w! 
652,  1065  (manslaughter  by  procuring  alwrtiou  : 
admitted). 

«  Mass.  St.  1889,  c.  100  (dying  declarations 
of  a  woman  dying  from  alwrtion,  admissible  in 
liri)secutions  for  the  offence  alleging  death); 
189.1,  Com.  V.  Thompson,  l.i9  Mass.  S«,  59  33 
^•„?'  "."., <""»"•«  applied)  i  N.  V.  St.  1876, 
0.  352  (similar);  Pa.  St.  1895,  June  26,  Pub. 
li.  387,  S  1  (similar,  with  peculiar  and  lengthy 
woriling ;  the  prosecution  must  first  show  the 
declarants  "sound  mind,"  and  there  must  be 
corroboration  of  the  declaration). 


outlawed:  1806,  Jackson  u.  Vredcnburgh,  1 
.lohn.  159,  163  (wife's  dying  declarations  as  to 
her  husband's  will  ;  left  undccideil,  as  to  the 
I)resent  point) ;  1859,  People  v.  Blakely,  4  Park 
t'r.  C.  184  (admitting  a  declaration  that  a  note 
had  been  8igiie<l ;  •'  It  U  true  this  is  said  only 
i»  ngard  to  criminal  cases ;  but  the  rules  of 
eviilence  in  criniimil  cases  are  in  most  reB|iecta 
the  same  as  in  civil  cases";  here  the  decla- 
ration was  in  any  caae  admisaible  as  against 
interest). 

.See  §  1141,  onto  (''orroboration  by  Similar 
Statements)  for  the  Delaware  statute  treating  a 
b/ialanl'»  mother's  declaration  in  tnvail  as  a 
dying  declaration. 

•  Kxcliiiled  in  the  following  cases :  1824.  R. 
».  M.iid,  2  B.  J[  C.  605  (perjnrj) ;  1830,  K.  v. 
Moyci,  4  C.  ft  P.  233  (robbery);  1874,  Johnson 
».  .State.  50  Ala.  4S9  (rape);  1876.  State  v. 
Barker,  28  Oh.  St.  .W3  ;  1868,  Hudson  v.  State. 
3  Coldw.  359  (robbery)  ;  1871,  Crookliara  t>. 
Mate,  6  W.  Va.  514  (assault  with  intent  to 
kill). 

In  some  of  the  statutes  cited  anU,  {  1 430,  the 
scone  is  extended  to  "criminal  actions  "  in  gen- 
end,  though  the  subject  of  the  declaration  must 
be  "  the  cause  of  death." 

•  1822,  K.  «>.  Hutchinson,  2  B.  ft  C.  608, 
iKitp,  Bjyley,  J.  (admieistration  of  drucs  to  a 
Iir.).nant  woman);  1860,  R.  v.  Hind,  8  Cox  Cr. 
>W0,  Pollock,  C.  B.  (attempt  to  procure  a  mis- 
fan  wge) ;  1891,  Com.  V.  Hmner,  153  Muss. 
314,  26  N.  E.  872  ;  1900,  State  v.  Meyer.  64 
N.  J.  L.  382,  45  Atl.  779  'excluded  on  a  charge 
"fa  Kirtion  in  which  the  woman's  death  was  not 
"f  the  essence  of  the  crime,  though  it  alfecte.! 
Ihe  punishment)  ;  1874,  People  v.  Davis,  56 
N.  V.  95  ;  1878.  State  v.  Harjier,  ,35  Oh.  St.  78  ; 
1S85,  Railing  1).  Com.,  110  Pa.  103,  1  Atl.  314. 
Vmtra:    1881,  Itoutgomery  r.  State,  80  Iiid. 
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be  the  subject  of  the  charge ;  the  deceased  declarant  must  be  the  per 
whose  death  is  the  subject  of  the  chai^: 

1875,  Kinsman,  C.  J.,  in  Slate  v.  Bohan,  13  Kan.  418 :  "  Mr.  Redfleld  sUtM  that  i 
evidenoe  U  not  received  upon  any  other  ground  than  that  of  neceseity,  in  order  to  pre? 
murder  going  unpunished.  .  .  .  Ita  adiniuion  can  be  juttifled  only  on  the  ground  of  a) 
lute  neceMity,  growing  out  of  the  fact  that  the  murderer,  by  putting  the  witneM,  and  { 
erally  the  sole  witneM  of  his  crime,  beyond  the  power  of  the  Court  by  killing  him,  Bhall 
thereby  etcape  the  consequences  of  his  crime.  .  .  .  Necessity,  then,  being  the  only  groi 
on  which  such  testimony  can  be  admitted,  it  remains  to  be  seen  whether  that  necesi 
exisU  so  generally,  or  to  so  great  an  extent,  where  the  death  of  any  one  else  than 
declarant  is  the  subject  of  the  inquiry,  as  to  justify  the  adoption  of  a  rule  admitting  s 
testimony";  and  in  a  trial  for  the  murder  of  T.  A.,  declarations  were  rejected  of  W. 
■hot  at  the  same  time  with  T.  A.,  but  surviving  him  a  few  houia.t 

§  1434.  Ciroamatanoes  of  Death  related.  Finally,  the  declaration  may  i 
concern  any  and  all  topics.  It  must  concern  the  facts  leading  up  to  or  ca 
ing  or  attending  the  injurious  act  which  has  resulted  in  the  declarant's  deal 
for  it  is  only  as  to  such  facts  that  the  supposed  necessity  for  the  statemei 
can  exist'    Here  again  there  is  prolific  opportunity  for  quibbling. 


1  Excluded!  1893,  Morn  v.  People,  19  Colo. 
255,  262,  85  Psc.  179  (ilecUrations  by  an  accom- 
plice resiating  srreat) ;  1867,  State  r.  Fitzbugh, 
2  Or.  227,  232  (declaratioiu  of  F.,  killed  in  the 
same  (ifmy) ;  1873,  Brown  ■>.  Com.,  73  Pa.  329 
(liusbaiid  and  wife  murdereii  in  different  places 
about  the  same  time  ;  excluiling  at  the  tnal  for 
the  killing  of  the  former  the  latter's  declara- 
tioiit) ;  1878,  Poteete  v.  State,  9  Baxt.  870 
(third  person  killfd  in  the  same  afTrav) ;  1894, 
R«dford  V.  SUte,  33  Tex.  Cr.  520,  526,"  27  8.  W. 
Its  (husband  aud  wife  killed  at  the  aame  time ; 
on  a  charge  of  murder  of  the  husband,  the  wife's 
declarations  excluded). 

AdmUted:  1837,  R.  v.  Baker,  8  Moo.  4 
Rob.  63  (declarations  of  one  poisoned  at  the  same 
time  as  the  person  whose  death  was  charged) ; 
1871,  State  v.  Wilson,  83  La.  An.  659  (.leclara- 
tions  of  J.  S.,  shot  at  the  aame  time  as  W.  D., 
for  whose  murder  the  accused  was  on  trial); 
1869,  State  r.  Terrell,  12  Rich.  L.  329  (declara- 
tions of  one  (loisoned  at  the  aame  time  with  bim 
whose  death  was  the  subject  of  the  charge). 

>  Ala. :  18(9,  McLean  v.  State,  16  Ala.  672, 


some  time  before,  exclude<1) ;  1899,  Bush  v.  St 
109  id.  120,  34  S.  E.  298  (declarations  ai 
defendant's  threats  immediately  preceding, 
mitted) ;  Ind. :  1903,  Seifert  v.  Stiite,  160  I 
«64,  67  N.  E.  100  (death  by  abortion  ;  deceas 
declarations  as  to  the  defendant's  incitement 
the  act  and  fiimishiug  of  sn  instrument, 
mitted) ;  la..-  1908,  State  v.  McKnight,  119 
79,  93  X.  W.  63  (declaration  aa  to  prior  aasanlfa 
the  defendant  on  the  deceased ;  excluded) ;  Ka 
1899,  State  V.  O'Shea,  60  Kan.  772,  67  Pac. 
(sundry  statemenu  as  to  prior  relations  of 
ceased  aud  defendant,  excluded);  Ky. .-  18 
Leiber  n.  Com. ,  9  Bush  1 3 ;  1888,  Peoples  v.  Co 
87  Ky.  600,  9  8.  W.  509,  810  ;  1899,  Redux 
e.Com.,  —  id.  —  ,  51  S.  W.  665  (that  he  had 
pistol,  admitted) :  1899,  Baker  v.  Com.,  — 
—  ,  60  8.  W.  50  ("I want  all  you  people 
swear  the  truth  about  this,"  excluded) ;  M 
1903,  State  11.  Parker,  172  Mo.  191,  72  S. 
650  ("  I  never  made  any  threata  against  him 
my  life,"  "  I  never  hail  a  quarrel  with  hii 
excluded,  though  the  defemfitut  bad  introdu< 
evidence  of  recent  threats  by  the  deceased  ;  t 
niling  is  absurd,  ami  disfigures  the  law  of  e 


676   ("whether  he  had   forbade   the   prisoner      ^  „  , ^ „ 

walking  the  road  that  morning,  immeiliately  dence" in  Missouri, —the  more  emphatrcany 
preceding  the  time  that  prisoner  had  shot  him,"  cause  a  new  trial  was  ordere<l  solely  becauw 
admitted) ;  1860,  Mose  v.  State,  35  id.  421 ;  1861,      the  admission  of  these  pnrta  of  the  declarati. 

Ben  r.  State,  37   id.  105;    1881,  Reynolds   v.       -      •      '  -      ■     

State,  68  id.  506 ;  Cii;. .'  1 883,  People  V.  Fong  Ah 
Sing,  54  Cal.  253  ;  1881,  People  v.  Taylor,  69 
id.  640,  648  ;  1897,  People  v.  Wong  Chuey,  117 
id,  624,  49  Poc.  833  ;  l^a.  :  1!>01,  Clemmons  v. 
State,  43  Fla.  200,  30  So.  699  (the  8<!ope  of  the 
declarations  is  tht  "  n$  gesim");  Oa. :  1893, 
Wilkerson  v.  State,  91  Os.  729,  739,  17  8.  E. 
990  (killing  of  a  husband  by  the  wife's  para- 
mour ;   the   huslMnd'a  declaration  th»t  he  had 


N.  r.:  1902,  People  B.  Smith,  178  N.  Y.  2 
64  N.  E.  814  (declaration  as  to  an  occnrrei 
of  three  hours  before  the  fatal  injury,  exclndr 
the  ruling  is  unsoiiml);  A'.  ''. ;  1899,  State 
JefTorsoii,  125  N.  C.  712,  34  S.  E.  648  (decln 
tions  about  a  precedent  i|uarrel,  etc.,  with  defei 
ant,  whom  deceased  did  not  recognize  at  time 
shooting,  exclude<l) ;  Or. ;  1874,  State  ».  C. 
rand,  5  Or.  216,  219;  S.  C:  1896,  State 
Petsch,  43  S.  C.  132,  20  S.  K.  993  (circumst: 


found  them  in  adultery,  admitted);  1898,  Perry  ces  of  preceding  dispute,  beginnina  two  we. 
V.  Stiite,  102  id.  365,  30  S.  E.  903  (declarations  before,  «mW«,  admissible) ;  IFath. .-  1897,  .'iti 
as  to  the  relations  of  deceased  aud  defendant      v.  Moody,  18  Wash.  166,  61  Pac.  866  (ileelii 
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obMrved/a^^canTi^i^^dTv''?!!;  J^^.'^K^'^S  limitations,  it  will  be 
East  (ante.  §  1431).  B^^o  furtt«t  ^T'""'  ,f  '""■°*^"'=^''  ^^  Serjeant 
have  never  been  accepted:  ""*  •"1"''"^  "''"'''"''y  ««">"»  of  it 

tion  is  ad.i.ibr  eltothVsillr^t^n^^^^^^^  ^>-^"H  ^eclara- 

therefore  had  no  right  to  u.e  them.  S[,  «!  „TLl,^  ""'  'l'  ''^"'«  declaration.,  and 
i-'g  to  their  ad.ni»ion.  The  -  neL,ity  •  to  wlhth-^  Tr^""""  °'  ""•  ^"'«  «"«»- 
not  the  exigency  of  any  particultr^Z  hn^^thr'^^^'  """^  *•"*  «*•"  ""f-r  w 
feeU  the  p«„u,.e  of.  for^rpiVorof  Lu^.n' m^'by'r'"''  ".'"''  "'""^  '^'""^ 
.  .  .  [The  evidence]  ig  competent,  not  in  a  n.rtt.ul„'    '     t  Punuhment  of  man^layeri. 

uous  whether  ,t  speaks  of  a  murder  or  a  robl.ery  or  a  fraudulent  wniTnH 
the  necessuy  being  the  same,  the  admissibility  should  be  the  le.      4)  Jhe 

^  ^i  tr:«hSe^^  ■>•""*"  -""-''•- 


782:  1883,  P«y„ff.  State,  61  Miss.  163:  1857 

Donnelly  v.  State,  26  N.  J.  L.  627. 

P..    '//,"•  ?.'■'*  "•  Saunders,  14  Or.  SOS,  12 
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spurious  principle  is  recognized  h  unworkable  in  logical  strictness,  an< 
when  fairly  carried  out,  comes  into  conBict  with  convenience  and  goo 
sense.  (6)  Its  limitations  are  heresies  of  the  present  century,  which  hav 
not  even  the  sanction  of  antiquity.  They  should  be  wholly  abolished  b 
legislation.' 

2.  The  OroaoMtantUl  Onaraatee. 

§  1438.  In  lenaral ;  Solemnity  of  the  aitnattoii.  All  Courte  have  agree( 
with  more  or  less  difference  of  language,  that  the  approach  of  death  produce 
a  state  of  mind  in  which  the  utterances  of  the  dying  person  are  to  be  take 
as  freed  from  all  ordinary  motives  to  mis-state.  The  great  dramatist  ex 
pressed  the  common  feeling  long  before  it  was  sanctioned  by  judicia 
opinion.!  In  the  following  passages  will  be  found  the  now  classical  sen 
tences  of  the  eariier  English  judges,  as  well  as  later  ones  pointing  ou 
clearly  how  the  situation  supplies  a  circumstantial  guaranKse  of  accurac 
equivalent  to  that  of  the  testa  of  oath  and  cross-examination: 

1789.  Eyre,  C.  B.,  in  Woode«ek',  Cate,  Ltmeh  Cr.  L..  4th  ed.,  500.  "Ths  mnen 
principle  0.1  which  thU  apecie*  of  evidence  is  admitted  ia  that  they  are  declarstioni  mad 
in  extremity,  when  the  party  is  at  the  point,  of  death  and  when  every  hope  of  thU  worl 
ia  gone ;  when  every  motive  to  falsehood  ia  silenced,  and  the  mind  ia  induced  by  the  mot 
powerful  considerations  to  apeak  the  truth;  a  aituaUon  so  solemn  and  so  awful  ia  cot 
sidered  by  the  law  as  creating  an  obligation  equal  to  Uiat  which  ia  created  by  a  p-  iitiv 
oath  administered  in  a  court  of  justice." 

1M7,  AUerton  B.,  in  A.hton',  Case,  2  Lew.  Cr.  C.  147 :  "  Wben  a  party  comes  to  th 
conviction  that  he  is  about  to  die,  he  ia  in  the  aame  practical  aUte  as  if  called  on  in  i 
court  of  juatioe  under  the  sanction  of  an  oath,  and  his  declarations  aa  to  the  cause  of  hi 
death  are  considered  equal  to  an  oath,  but  they  are  uevertbeleaa  open  to  observatic  i  For 
though  the  sanction  is  the  same,  the  opportunity  of  investigating  the  truth  is  verydiffei 
ent.  and  therefore  the  accused  is  entitled  to  every  allowance  and  benefit  that  he  may  hav, 
lost  by  the  absence  of  the  opportunity  of  more  full  investigation  by  the  means  of  cross 
examination."  b  j  v.  ^a 

1858,  Voorkie,,  J.,  in  State  v.  Brunelio,  18  La.  An.  48:  "  The  i«aaon  for  the  rejectior 
of  hearsay  evidence  is  that  the  party  against  whom  it  militates  baa  not  had  the  benelil 
of  a  cross.examination,  and  because  the  declarant  did  not  speak  under  the  sanction  of  iir 
oath.  An  exception  to  this  rule  obtains  in  caaes  of  dying  declarations,  the  sense  of  in. 
pending  dissolution  being  considered  aa  offering  the  neceasary  guarantees  that  the  decla 
ration  la  in  accordance  with  the  truth." 

1880  MMe!,,J  in  Tracg  v.  PeopU,  97  III  106 :  "  Thet*  are  certain  guarantees  of  tl.e 
truth  of  dying  declarations,  growing  out  of  the  solemnity  of  the  time  and  circumstan...s 
under  which  they  are  made,  which  in  contemplation  of  law  are  supposed  to  compensate 
for  the  fact  that  they  are  not  sanctioned  by  an  oath  and  the  party  against  whom  they  are 
used  has  had  no  opportunity  to  oroaa-examine." 

1896,  Grag,  J.,  in  People  v.  Oq/l,  148  N.  Y.  681,  43  N.  E.  80  (the  trial  judge  told  tl,e 

Meluni  "Have  I  not  hideous  death  witliin 
my  view, 
Ketaining  bnt  a  quantity  of  life, 
Which  bleeds  away,  even  ns  a  form  of  wax 
Rpnolveth  from  his  figure  'gninst  the  fire  ? 
What  in  the  world  shoiilil  make  me  now  ilenive, 
Since  1  must  lose  the  use  of  all  deceit ! 
Why  should  I  then  lie  f«l«e,  sinee  it  is  tnic 
That  I.inust  die  here  and  live  hence  by  truth  t ' 
1804 


»  Courts  have  here  and  there  exprear  .d  dis- 
satisfaction with  these  limitations :  181  i,  Tay- 
lor, C.  J.,  ill  McFarland  v.  Shaw,  2  N  Car.  L. 
R-fm.  105;  1881,  Davies,  J.,  in  tanjolle  v. 
Fern*,  23  .N.  Y.  94  ;  1889,  McCay,  J.,  in  Wooten 
B.  Wilkins,  39  Oa.  223  ;  1873,  tourows,  J.,  in 
State  V.  Wagner,  61  Me.  195. 

»  About  1595  :  King  John,   F,  4 : 
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b««.u-  of  U-cirou«««,c«,„,SiM"h.m  w£?n     '"•T!°'J'""~'  but  that  ta 

thi.  world  i.  gone,  th.,  h.ve  ^/L«„tyC  htjr  t'^;.'?''  ^""-  "•»*  *"  "oP"  «» 
lh«  occMion.  or  ..  much  m  ...  oathf^^urt  wo^H  t  '»'  '"  "•*  "'  ""»  «"*"">ity  of 

M  .Tid...ce  ».U  upon  ...  -.um^Uon  ^H  Vm  '"l     ^"*  '* ''  «'-'  '^U  their  value 

and  c«.not  regard  it  a.  of  th,  ..«,  vXand  we  Ut  «  M  "  ""T  °'  J"'"'"'-  't"*""  "o* 
in  a  court  of  Juitice.  under  all  th,  toit!  ^nH  !.7  ","  fV^"'"^  "^  »  '""•«•  6«^« 
di«»Teringthe\ruth  th,obCil„Sw1?l^T?'^:.^  '">  """  'ffo'd"^ 'or 

tuuitjr  of  n.om  fully  inveetiiunrthe  St .  of^  th?'!,  °'  "T  'u*  '*'"'«* ''"  "«•  "PP"'" 
nation,  aud  the  jury  have  the  opLtunit^  of  „W  7'''f"'^»'y  ""e  mean,  of  croM-eiami- 
testimony  i.  relitd  'poo  The'^^wer  of  ct^T.^  *.*'.''  •'"'."'••"«"■  «>'  "-•  Pe«on  who.. 
proceM  of  eliciting  the  truth  a.  Zobli^Zi?  „f  "'?.  "  ''::"*  "  •*«"'«»''  '"  »••. 
liberty  of  the  defendant  i.  a^.UkeTbeaSrofth  ""-'  '?''  7^""  ""  "'«  <"  *•- 
»  .  «riou.  deprivation,  which  diffe^ntiSLtLf^  opportunity  for  cro»^,aminatio„ 
dying  declaration  from  that  whteh  7.  ^^t  I„H  T  """  *°  "^T^  *'"'  •'''!•"«»  of  a 
Speal,ingina.trict*,nJ^^th.«„ctionof  »  J^^K  *^T.  "»""  th.  witne«  .tand.  .  .  . 
»«  deemed  to  be  the  ^.  wCn  the  It.  oTmin'1  ^'' """'«°"  «"  "'«'»'  declaration. 
w  it  wa.  Mid  by  BaronAldenon  in  aJk^  •  /^  **  "/  ""  P*'**""  '«  considered ;  but, 
the  opportunity'of  'n^X'tlTtheVuStAS^^^^^^  "-•  — ' 

entitWtoevery  allowance  and  benefit  Zlh.l7„K       ,'.?''  J''««'°«  the  accuwd  i. 
tunity  of  mo.l„  inve.uX  b^trmVan:  ^f^^JrinlltS:;^"^  "'  ""  »'"«'- 

S^tip^:"*  *'^  '"^^'^  '''  '''^  ««-»^«'  -^-^   -1-  follow  from  the 

scousnesa  of  the  approach  of  death:  ^'^  '"'"'  "  *'°"- 

laration  wa.  then  und.rfh;  dei;imJ^;^^;',J''hrJ '''1*'':'"T  '"'"'■■V--h  dee- 
Maker."  ^  '"prewion  that  he  wa.  won  to  render  an  account  to  hi. 

1889,  Say,  J.,  in  Morgan  v.  Slate,  31  Ind.  199-  «  A.  tlii.  ,.1«.  „f      -j 
exception  to  the  general  rule-  a.  there  eln  h«  „„'  J.  ■      ■  °'  '''"'^"ce  form,  an 

the  accuW  cannot  often  mI^tLrurftrrr^'T"'*r°''''^ ''"''""''  « 
exist  great  danger  of  abuieTtmurtTJlwfriJ'"''  ""  """^  """*  °'  "^"^'ity 
Uvebeenmade^undera-fu^l^Sirtte:^^^^^ 


This  consciousness  must  of  course  have  been  at  the  time  of  making  th. 

•On  thi.  point,  we  aim  a  goo<I  opinion  in 
feth  V.  State,  23  Mi«.  322,  3S8  {J8521. 
Compare  also:  1844,  Fomst  ii.KiM.in 
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I      1  fi.  — 'I""")  "-o  »i»o  a  gooii  opinioi 
L.mteth  V.  State,  23  Mi«.  322,  3S8  {J8521. 
Hil    vTTtJ''^^  1844,  Fon^,t  v.^KiJu.,  , 
.     a.  :     't.^'i'  *^""««t.  8«n. ;  18S2,  Campbell 
s,    t"**'  'i  ^    *''*•    Lumpkin,  J.  j    1855 
Slarkey,.  People.  17  m.  20.  21,  Skinner,  I 
321  "iJ^n  ',""'•  0<xifreyV  State.  81  aL' 
323,  Eice,  C.  J.  j  1869.  State  ».  Terrell  12Kieh 


SfJ;.  i«  n  ^,"''«™'":  <^;  J- ;  '»«8.  Whitley  1,. 
State.  38  Oa.  70,  Harris.  J.  ;  1871,  Hill  u.Stite. 
41  Ga.  808,  Lochrane,  C.   J.;  is?!,  Com. 
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Roberts,  108  Mass.  8O1'.  Chapman,  C.'j.  °T872, 
fiSo  «  W'"'""'.  «7  N.  d  14.  Eodmin.  J. 


f  HSt  EXCEPTIONS  TO  THE  HEARSAY  RULE      [Chap.  XL\ 

itdaratum}  It  follows,  on  the  one  hand,  that  a  nOm^etU  ehanife  of  tl 
expectation  of  death,  by  the  recurrence  of  a  hope  of  life,  does  not  rend 
inadmiuible  a  prior  declnration  made  while  the  ooniciousneM  prevailei 
although  a  repetition  of  the  dochmtion  during  the  subaequent  inadequo 
•tate  of  mind  would  not  be  admiMiltle;*  and.  on  the  other  hand,  thata  d( 
laration  made  during  nn  inadequate  state  of  mind  may  become  admiaaib 
by  a  aubsequent  affirmance  of  it  made  when  the  realizaUon  of  impendii 
death  had  supervened.* 

§  1440.  Certainty  of  Death.  It  follffws.  from  the  general  principle,  th 
the  belief  must  be,  not  merely  of  the  possibility  of  .leath.  nor  even  of  i 
probability,  but  of  iu  ctrtaiMy.  A  less  stringent  rule  might  with  safe 
have  been  adopted ; »  but  thU  is  the  accepted  one.  The  tests  have  bo 
variously  phrased ;  there  must  be  "  no  hope  of  recovery  "  ;  "  a  settled  expe 
tation  of  death  " ;  "  an  undoubting  belief."  Their  general  effect  is  the  sam 
The  essential  idea  is  that  the  belief  should  be  a  positive  and  absolute  on 
not  limited  by  doubu  or  reserves ;  so  that  no  room  is  left  for  the  operatic 
of  worldly  motives : 

\m,  Pig.^,  C.  B.,  in  R.  T.  Atoone^,  6  Co.  Cr.  318:  "  Th6M deeUrationi  woald  not 
eTidenee  uiileu  she  was  under  a  elear  iinpruwion  that  sh*  was  in  a  dying  state  " 

1880,  mile,.  J.,  in  R.  t.  Pe,l,  2  F.  &  F.  22 :  ••  There  must  b«  a  sstUsd,  hopeleis  t 
pectation  o(  death  in  the  declarant." 

mo.  R.  V.  Jtnkin»,  h.  R.  1  Cr.  0.  B.  182 ;  KMy,  C.  B.:  "  Tha  result  of  the  eases  U  th 
Uiere  munt  be  an  unqnalifled  belief  in  the  nearneu  of  death,  •  belief  without  hope  th 
the  declarant  in  about  to  die."  Bylt,,  J. :  "  The  authoriUes  show  that  there  mart  be  i 
hope  whatever." 

1888,  BtmUji.  C  J.,  in  Ptak  t.  Slat*,  SO  N.  J.  L.  222, 12  AU.  701:  ••  [Tha  decteran 
shall  have  a  complete  conviction  that  death  is  at  hand.  .  .  .  Dnikth,  shortly  to  ensu 
must  be  an  absolute  certainty,  so  far  as  the  consciousness  of  tha  per«>n  malcinr  the  r|. 
laration  is  concerned."* 


*  18S5.  R.  V.  SpiUbury,  7  C.  *  P.  ISO  • 
1875,  Walker  v.  SUte,  62  Al«.  ]»6  ;  1876,  May 
*.  State,  55  Ala.  41  ;  1857,  Donnelly  t.  Suta. 
26  N.  J.  !..  618.  '  ^ 

»  188J,  R.  ».  Hiibhanl,  14  Co»  Cr.  B66: 
1894,  aute  V.  Reeil,  63  Kan.  787,  773,  87  P«c. 
174 :  1893,  Mute  v.  Shaffer,  83  Or.  555.  660. 
82  Piic.  545. 

»  1899,  State  i».  Sailler,  61  La.  An.  1397,  26 
So.  890  (stutfineiiu  made  the  day  after  ail- 
niimilile  stati'irients ;  excludpil,  became  con- 
•luoiisness  of  iinpemlinir  death  was  not  shown  to 
continue;  an  illtiieral  nilinff) :  1896,  Carver  v. 
V.  S.,  ISO  IT.  S.  5.13.  16  Slip.  388. 

*  1872,  R.  r.  Steele,  12  Cox  Cr.  168,  170; 
1891,  Johnson  v.  Sute,  IDS  Ala.  1.  16  So.  99 
(even  though  it  is  not  read  over  to  him)  ;  1901, 
Wilson  r.  Com.,  —  Ky.  — ,  60  S.  W.  400  ; 
1908,  Smith  V.  Com.,  —  id.  —  ,  67  S  W  32  • 
1894,  sute  V.  Evans,  124  Mo.  397,  409,  28 
8.  W  8  ;  1901,  sute  i:  Oarth,  164  id.  653,  68 
8.  W.  275.  Conira:  1901,  Harper  r.  SUte  79 
MIm.  575,  31  So.  196  (no  authority  cited). 

*  In  the  following  cases  a  strong  probability 
only  was  requited :  1768,  Lord  Byron's  Trial. 
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19  How.  8t.  Tr.  1S05,  1206,  mmbUi  1840,  R  i 
Perkins,  9  C.  A  P.  895  (before  thirteen  inda..< 
«  Examples:  Bng.:  1826,  R.  v.  Craven, 
Lew.  Cr.  C.  77  ("1  am  afraid,  doctor,  I  shi 
never  get  better";  admitte<l) ;  1831,  R.  , 
Cnnrkett,  4  C.  «  P.  644 ;  1829,  R.  v.  Sinii 
•on,  1  Lew.  Cr.  C.  78  ("1  fear  I  am  in  cm 
danger";  ailmitted)!  1837,  Ashton and Thornf 
leys  Cas^  2  id.  147  ("I  think  1  will  ii„ 
recover,"  after  a  similar  statemi-nt  by  the  siir 
geon  ;  admitted) ;  1838,  Errington's Case,  ib.  I II 
("I  think  myself  in  great  danger";  exclu<l,-.l) 
1881,  R.  V.  Osnian,  15  Cox  Cr.  1,  3  ("a  settle 
hopeless  expectation  of  immediate  death) 
1888,  R.  V.  Oloster,  16  id.  471,  476;  V.  S  . 
190>,  Milton  V.  State,  134  Ala.  42,  32  So.  fi.V) ; 
1880,  Pronle  t,.  Hodgdon,  65  Cal.  77  ;  1S81, 
People  r.  Taylor,  69  id.  648 ;  1882,  Peopl,.  r. 
Gray,  61  id.  178 ;  1898,  Graves  v.  People,  18 
Colo.  170,  176.  82  Pac.  63  (inadmissilil^  il 
there  is  an  expectation  of  recovery) ;  1870,  Dixon 
V.  State,  13  Fla.  6(0 ;  1896,  I^ter  v.  State.  37 
Id.  382,  20  So.  232  ("no  hope  whatever,"  Vn- 
tirely  without  hope  ") ;  1901,  Green  v.  State,  43 
id.  652,  80  Sa  798 ;  1902,  Collini  e.  People,  194 
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I  1441.  ■pMdliMM  Of  I>«.th.  It  follow.,  nUo.  that  the  eipectotion  must 
be  of  a  ./«Wy  d«.th.  All  lueu  aru  mortal,  and  know  it.  An  exiH-^tation  of 
ultimate  but  distant  death  i-  obviously,  in  experience,  not  calculated  to  pro- 
duce  that  Mncenty  of  .ute.uent  which  >>  de.ired.  Neverthele...  no  dotini- 
tion  of  time  can  be  fixed;  the  determination  rnuot  vary  with  each  cow  after 
all  the  circumstances  are  considered :  ' 

IWO,  ltullo<^t,  B..  in  R.  T.  Van  Hitlehtll,  3  C.  *  P.  831 :  "A  man  m«v  rM.lv.  ..  In. 
Jury  romwluch  he  m.y  think  that  h.  .hsli  ulti««Ulr -.vt  T^r^' Z  .li "  hu 
would  not  be  tufficient  to  dlapenie  with  an  oath."  •     .  o"'  nm  mat 

18«8.  fl,/«.  .1..  in  R.  »,  y,„i,W,  L.  B.  1  Cr.  C.  R.  m-.  -In  order  to  make  a  <lvinir 
d^ation  admiMible.  there  muat  be  an  .xpectMlon  of  impending  1  a^mo-UnuniS 


But  the  ar<««f  period  of  surrual  after  making  the  declaration  is  iuima- 
terial.  Tlie  necessary  element  is  a  subjective  one.  —  the  declarant's  expecta- 
tion ;  and  tlie  subseciuent  duration  of  life,  whatever  it  may  turn  out  to  be 
lias  no  relation  to  his  state  of  mind  when  speaking: 

m-.  lyicrk,  C.  B  in  /{.  v.  ««,„,,,  7  Cox  Cr.  209.  212  -.  -  In  truth,  the  que.tlon  doe. 
not  depnd  upo:.  the  length  of  interval  between  the  death  and  the  declaration,  but  on  S^e 
Td^iue  "au"""  '  '"'      *'        '"""  "^  ""'''"'  ""  *'•»'"•''<>»  •"<»  »'i»  belief  U.at  he  i.  in 

Accordingly,  there  seems  to  be  no  case  in  which  the  time  of  survival  was 
deemed  to  exclude  tie  declaration;  and  various  periods  have  been  passed 
upon  as  not  too  long.' 

§  1442.  Con.eioa.n«M  of  approaohlnt  Death ;  kow  detenoined.  In  ascer- 
tuiiiing  this  consciousness  of  approaching  death,  recourse  sliould  naturally  be 


III.  606,  82  N.  E.  902 ;  1872.  SUte  e.  Medli- 
icitt,  9  Kan.  288;  liM)l,  Wortliinirton  ».  Sute. 
92  MJ.  222.  48  Atl.  .S55  ;  1781.  Com.  e.  Bobl 
ttU,  108  Maw.  301 J  1898,  IWIe  e.  Beverly. 
KiS  Mich.  609,  86  N.  W.  379 ;  1896,  People  V. 
Wruver,  ib.  649,  66  N.  W.  667  (•'  I  make  the* 
•UterneiiU  in  full  Tiew  of  my  pmbiible  death  "  ; 
ailiiiitt«l) ;  1901,  Harper  v.  State,  79  Miaa. 
67.1,  31  So.  19S  i  1903,  Pe..iile  e.  Conkliii,  175 
N.  Y.  S33,  67  N.  K.  624  ;  1900.  8Ut«  v.  Jag- 
Ken.,  S8  8.  C.  41,  36  S.  E.  434 ;  1848.  Smith 


t.   State.  »  HuBipli    17  C'fulljr  coi.fcioua  of  20  K.  1.  114.  37    Atl.  673  (''im^ndiiiB  "'^;« 

that  fact,  not  a»  «  thing  of  aurmiae  and  conjee-     ne,:ei««rily  "  i .•-••.*    '"'P«n<»ng.     no* 

♦"re  or  appn-henaion.  '■•* "-   '        '  '  *  -—     - 

Lie  faet^') ;  1853,  B 


tnre 
tall 


- ,  but  ax  a  fiieil  and  inevi- 
Hraki'fifM  r.  State,  1  Siieed 


218.  Aaking  for  a  phyairiaii  iloen  not  neream 
rily  show  that  there  la  no  ho|ie  of  rernverv:  1844, 
R.  f.  Howell,  1  Deniaon  Cr.  C.  1  ;  1894.  Mc- 
Queen I-.  State,  103  Ala.  12,  15  So.  824  ;  1894, 
State  ».  Evana,  124  Mn,  397,  28  .S.  W.  8.  Con- 
Irn,  but  nnsounil:  1892,  Matherly  v.  Com..  — 
Ky.    — ,  19  8.  W.  977. 

•  1881,  R.  V.  Osman.  15  Cox  Cr.  1,  3  ('Mm- 
mediate  death");  1888,  R.  r.  Gloater,  16  id. 
471.  477  (aame)  ;  1858,  Moll  ugh  v.  State,  31 
Ala.  328  ("  that  dni|«ir  which  ia  natumllr  pi-o- 
duced  by  an  ItnpreaHion  of  almoat  imnieiliate  dia- 
•olution");  1898,  Tltn» r.  State,  117  i.l.  16,  23 
So.   77  (that  he  "said  he  would  die."  inauffi- 
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dent  J  but  "  beliuyed  he  wouM  «oon  die,"  auffi- 
cient)  ;  1896.  IjnWr  v.  State,  37  Kla.  388.  20 
So.  232  (■' imminent  and  inevitalili  ") ;  1898, 
IT.  S.  V.  S.linei.ler.  21  D.  C.  381.  404  ("apeed- 
ily  );  1895.  Baylor  v.  Com.,  97  Kv.  184?  SO 
8.  W.  890  ("I  aliall  not  get  well"';  excluded 
on  the  fa.t«) ;  1898.  State  v.  A«b»oith,  60  La. 
An.  94,  23  8<i.  270  ("  bound  to  die,"  "could  not 
lira  much  longer";  reiriveil) ;  1893,  State  r 
Welaor,  117  Mo.  570.  579,  21  8.  W.  443  ("im- 
mediate diawlution  ')  :  1897.  State  v.  Dalton 
"""  ■  "-,37  Atl.  673 
^  immediate"). 
»  1834,  R.  V.  Bonner,  6  C.  4  P.  388  ;  1889. 
R.  V.  Bemadotti,  U  Cnx  ("r.  316  (nearly  three 
weeks'  survival  ;  admitted) ;  1893,  Boutden  i». 
State,  108  Ala.  78.  84,  15  So.  841  (two  months' 
aurvival  j  ailniittol) ;  1880,  Jones  v.  State,  71 
Ind.  74;  1902.  Burton  v.  Com.,  —  Ky.  — ,  70 
8.  W.  831  (death  eleven  days  later  ;  admittml)  ; 
1879,  State  v.  Daniel,  81  La.  An.  95;  1862, 
Com.  ».  Cooper,  5  All.  497  ;  1871.  Com.  t. 
Rolierta,  108  Mass.  301  ;  1879,  Com.  v.  Hanev, 
1'27  id.  457  ;  1897,  State  v.  Craine,  ISO  N.  C. 
601,  27  S.  E.  72  (live  months  before  death,  ad- 
mitted) ;  1896,  Moore  v.  State,  96  Tenn.  209,  33 
8.  W.  1046  (five  dava  liefore  death  ;  admitted) ; 
1876.  Swisher's  Case.  86  Gratt.  971. 


•  1««  KCEPTI0N8  TO  THE  HEARSAY  RULE.      [Caf.  XLV 

l»d  to  .11  th«  attoiiding  circumiUncM.    It  h..  been  ooat«nd«<l  that  oolr  tl 
jUUmenU  of  the  UecUrant  coul.l  be  considered  for  th«  ,«rp«e  *    k 

gu^  th.t  h«  knew  he  wm  going  to  die.     Thi..  however.',  without  g« 
^knoZir^  *v^  o«r«.lve.  of  .ny  mean,  of  inferring  the  exi.ll 
auch  knowledgH ;  and  .f  in  a  given  a^  the  nature  of  the  wound  i.  .uch  th< 
the  declarant  must  have  n,aliz*l  hU  .ituation.  our  ob^  i.  .uSut 
atuined.    Such  i.  the  wttled  judicial  atUtude:  •""cientl 

1788.  E,r,,  C.  B.,  in  »W/cocf«  Can,  Uaoh  Cr.  L.  4th  ad    Bin-  m-  i-j 

isao.  Vargan,  C.  J.,  Id  «iW  r.  Suut,  17  Ala.  8M  •  "  The  Court  mn^  i~a  ♦  i.  .u 
eireumtUiioei  under  which  the*  ware  m^  ■  \Ta  uti  \^  m,  "*  '"**  '^  •"  '••* 
th«t  th.  d««Med  nude  toen  m^T  ZtL«  If  i    *'  5?  ""^''u'  *"  '"'^'""  '*"'  **»•' 

It  must  be  Mid,  however,  that  in  ascertaining  generally  the  existence  of  « 
knowledge  of  approaching  death.  Court,  are^no^i  and 'then  ?ound  makt; 


si«VfS^ii'i"''  "•  S  *'"'"'•  *>  "■  c-  c.  P. 

18«.  Dmin  ».  8ut«,  3  Ark.  247:  IMOrN.w. 
bjrrjr  r.  Sut^,  M  id.  355,  58  8.  W.  S51     UM 

1883.  P«opl^  r.  Omy.  61  C.J.  175 ;  18M.  State 
».  Cronin,    64  Conn.    MS,    802,   29    Atl.   584 

}22^'  u   '•u""''  ».„H.rinK.  »  Haw.  181,  188  ; 

J^l^V^/u-  """P"'.  87  "I-  "7,  45« 
Kmtte  ;  1869,  Morgin  ».  State.  31  Ind  lag  . 
1877,  State  .  ElIio;r45  U  488  1888?Lpf^ 
».  Com.,  87  Kv.  49«,  9  8.  W.  509,  810    lft7 

1857,  State  t>.  Scott,   12   La.  An    274  •  IRBll 
State  r.  Jon...  38  id."  798.   ,8  ^Z  .M  5  ,'    8??' 
Com    ..  Rohert.   108  Mm..  301 ;  1882,  P«>pi 
».  Simpson,  48  Mieh.  477.  12  \.  W.  662  ;  1865 
Bell  I..  State,    72  Min.  507,  17  So.  232-     894 
State*.  Ev»«.,  124  Mo.  397  28  Tw  8;     sSs.' 

Sr  li'  ..'»*•  ,^°J''":^  "•  *"*"•  ■"»  Nehr.  87,  84 

fSSi  if '.  '**i:, '"'.'•«''  '•  8l'-lton,  2  J.,„«  I..  380 
M?  •  ^«\l  '•/ ^'"i^'•■;•  "  Of-  2»5,  297,  83  P«;. 
676 ,  1858.  Kilpatnck  v.   Com.,  31  P«.  215  ; 
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1848.  Smith  v.  Sute,  9  Homnh  20  ■  1M«  M., 
to,,.  V.  8    148  U.  s:  UM^r,  i3*;p' W%w' 
QtrT.r  ,.  y.  8.,  164  id.  694,  17  Si.p.  228  (tl  ,'• 
•dm^ui,tr.tion  of  extreme  .nation  l.y  ,  pnl" 
•dmittwl  to  .how  that  the  de<VM«l  knew  »h,' 

Md  Cockbam.  (\  J     thought  that  "  there  ».; 
r^f^nl"  ".'''"^  *''•  J"''**  ''•''  '»''»'"««  It'" 

guring  the  deceuni  credit  for  onlmarv  irmllj. 

rwenre  the  otue,  but  the  evidence  wa.  will,. 
awwii .  her«  the  man',  head  wa.  all  but  cut  oir 
the  windpiue  and  chief  Uood-rewela  Mven.l ' 
being  unable  to  .pnk,  be  inotlone.1  for  i„,|,t 
and  wrote  on  it,-  he  died  in  ten  miuut.M  ,,l  ,  r 
wri  ing ;  query,  whether  any  but  two  l«« „  « 

r^-feffi,*"-" '''•■"" — •■•" 

[f^'J  V  ?'*.u'"'  *"""«  "•**  »°»  ™n«"'"  » 
•tatemeiit  of  the  exjiecUtion  of  death  :    isi: 

K.   r.  Hunt,   2  Cox  Cr.  2.W;  1897,   Peopl..  v. 
1897,  AuatiD  r.  Com.,  -  Ky.  -  ,  40  8.  W 
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ruling*  It  whfch  oommon  mhm  ravolta.    Moved  aithar  >>»  .  At.u  .i{_..i      . 
.llow  the  .li«hta.t  fle„bmt,  of  rule  iu^.'^^X  ^"XT^t'^Z^: 
»•>'  •  f»f«»  «pu«D««ca  to  exception*  to  the  Hfomv  rule  th«r  hrve 
«corded  deci.  on.  which  en  only  be  derided  by  kyme^nd  ludU  Jd  bv 

Which  tend,  to  .tunt  the  free  development  and  application  of  livinir  Princi- 
pie.,  to  hamper  the  admini.tratioa  of  j«,tice.  and  to  undermine  Dubli 
confidenee  in  legal  procedure,  and  no  opportunity  ougLt  to rimitfed  of 
ceu.uriM«  tiie  inanife.ution.  of  thi.  .pirit 

wh-t'LI!!'!"'"  '"'■"'.  ^  '"''  '*"'"'•  ^'•«  circum.tance.  of  each  ca«,  will  .how 
ii  ™li„;  ,?!?T"^  con«:iou.ne«  exi.ted  ;  and  it  i.  p.K>r  policy  ,1  di.tuT 
the  ruhng  of  the  tnal  judge  upon  the  meaning  of  thew  ci«um.tonce..« 

«  IISI,  B.  ,.  MoouMT,  S  Cox  Cr.  31.  (th«  »Ti. 
d««.  WM  th.t  "  th«  cf.wm.n  Iwd  w,,rt.«|  h.r 
to  pr-nm  tor  Jwh  ;  »b.  I.«l  not  told  .1. y  p,r«,„ 
th.t  .he  kn«w  .h.w«  dying  :  but  .hr  hThwH 
Jwird  recoiiiinrnailiK  her  •out  to  OoJ"  j  Plgot. 
C.  B..  h»IJ  tli.t  tb«  |mH.f  or  h«r  Mng  .w.n 


R.  I..  Nicol«,  «  dx  Cr.   lai  (t«tim.'i,Y;  "I 
b.li«v«  hH  kn^w  he  wu  dying.     I  Mi.not  r«!o|. 
ket  th.t  h»«id  .nythlng  ,bo.,t  dyin^  hef„Whe 
Hpn  hi.  .t.te...eMt      A.  he  H»i.h«l  it,  h.  «iid. 
Oh,  0«d  I  1  ,m  faiag  tut ;  I  ,m  too  fir  |oi.; 
"/,  "7  "•<«   "  ;  Ciw-well,  J. ,  "It  bJiiiir 
pu«rf6eth.tthi.B«in  did  not  diM^oTer  tl««* 
teut  of  hi.  we«ki.e«  till  h«  had  nud.  the  itite- 
meiit.  .nd  th.t  t  w<u  only  after  he  had  m.de  it 
h.  for  th.  Hnt  time  diiK^veiwl  th.t  be  wm  «>in> 
iMt,  tlwre  i«  not.  couwqiiently.  th*t  cl«ir  ucer 
Wnment  of  hi.  conKiou.neH  of  hU  tUto.  brfon 
he  n*le  it,  to  render  it  idniiMible  ").     8e«  alw 
the  fo>!     iiik:  1838,  B.  ».  Spil.bury.  7  C.  4  P 
W  :  1    .8.  Smith  ,.  «Ute,  ?  uj^h.  M,  28  j 
1«54.  ...  r.  IMtier.  4  Low.  C.n.  W.    For  » 
example  of  lil,-™!  trMtment,  tee   People*    ». 
torn.   «7  Ky.  m.  9  8.  W.  i»».  810  (18^8). 
r...        1       '»""*'''<{  «•«•  «rion»  *tatn  of 
fMt,  UMlen  M  nrecetlent^  were  puwd  oivn  : 
he  prof«Mtion  .houhl  not  hare  been  bunrene<i 
by  «  juditUI  o|>inion  on  them  :  Siu.t  ISM   R. 
V.  Smitl^  10  Cox  Cr.  82,  95  ;  186«7k.  ..TJ,^. 

1887,  R.  r.  Smith,  16  id.  170;  dan..-  1897.  B. 
..  Woods  5  Br.  C.  88«,  689;  1903,  R  v. 
™"11'  '  ll'-Joi  ^'*-  •■  "»«•  •'"»«'=«  '■  State, 
^..^^l*^;  ',1''  "  ^-  «*»!  »S»5.  Cole  ,. 
State,  105  id.  76,  16  *..  782  ;    1895,  Clark  * 

?n^'«*l',*J  *••  "  '   '*»8-  ''"»'"•■  8tat^ 

7  I,  .  S«,  23  8.1.  688  i    18P9,  Diiho*  v.  State. 

m  Id.  300.  25  So.  185  i    1900.  r,il«on  r.  SM^ 

n  .""if'j  '■"  *••  «"  ■•  '»«»•  S'Hith  f.  State,  136 
1.1.  1,  34  8o.  168  J  1904,  Walker  i-.  State.  -1  id 

TC  •'"*'.•,"'"  '•  ^'■*-  •■  '*»*■  Evan.  r.  .State,  68 
Ark.  47.  54,  22  8.  W.  1026,   Cal.:  1899,  iC 


».  People,  170  i.|.  9,  48  N.  E.  465;  IMOI,  »» 
1900.  Or«n  ».  State,  154  lud.  656,  57  K    ;. 
J*"-  W.  6Mi   1902.  8Ute  ,.  |'|,i||i,„.  ug^ 

Morriion  64  Kan.  669,  6«  P..:.  48  ;  Km.  i  189L 
JoB«.».  Com.,    -  K».  -  ,  468.  W.  217  ;  1901^ 

1896,  State  ».  Smith,  48  La.  An.  63.1.  19  So. 
452  ;  1899.  8ute  v.  Sadler,  51  id.  1397  26  So. 
890 ;  1904.  SUt.  r.  Brown,'  111  U.  6ii  M  ^. 
*''!  ^t?*-^  >»»«.  Cora.  r.   Brewer,  164  Maaa. 

dale,   122  Mich.  388,  81  N.   W.  2?7  :    *«.   • 

Jan  '  ,  JiT"."^^  *"»••  75  '**•  "»•  »3  Ho.  210, 
280  ;  1898,  Joelin  v.  Bute.  75  id  838,  28  S<^ 

5i?'J^o  i"'^'  ^'•'"  »•  UmUe,  115  Mo.  451 
n\^  U-  "»  =  "»»•  State  ».  J..h»«,n.  118 
W.  491  603  24  8.  W.  229  ;  1894.  State  ..  N,i! 
ton,  121  Id.  537.  649,  26  S.  W.  651  ;  1899. 
State  V    Oarnwn,  147  Id.  548,  49  8.  W.  608: 

S-  n,V}  '.£•  ^-  •■  '*'*3'  8'"ta  »•  Whitt,  '118 
Finley,  118  id.  1161,  24  8.  E.  495  ;   1896,  Stat* 
».  Mace,  lb.  1244,  24  8.   E.  798  ;   Or.  ■  1874 
State  r.  Oarrand,  6  Or.   216,   218  ;   Pa. :  1894*. 
Com.  ..  Silcox,  161  Pa.  484.  497.  29  Atl.  106 
I    ^'     ,"io„ '•»""=•'  "I  iJ.  273,  33  Atl.  65 
S.  C:  ?«80.   Stata  v.  Belcher,   IS  8.  C.  469 
463;  189H,  State  v.  Arnold.  47  id.  9  24  8    E. 

oil  '•  I*""'  ***'*  *■  ''"•y'*"'' '«  •"'•  »«0.  St  S.  R 

939  ;  TVhu.  .•  1896,  Lemon,  v.  .State.  97  Tenn 
JSV^»-«.^"«i  ^"■'  18»4,Mey;«,..sX; 
83  Tex.  Cr.  804,  216,  26  8.  W.  198  •  To  • 
1901,  OBoyle  t..  Con,.,   100  Va.  785,  40  8.  e" 

J^'J!,.'^; •■„""*•  '*'■*•  "•  ^^J"".  8  Wash. 
292  298,   36  Pac.   139;  1901.  .State  V  Power 

2J  '.''•  *,L*'J?''-  "12  ;  »fM. :  1901.  Hughe.. 


H...  Fuhri;,,  ,27C.i;  «2,"69  P:.;.-6;3?1  oT  Sale     *i9m:lli'k,'*'^'v}''^i,^"<\''V' 

A'^^.^'^H^itlVZ'  l!Vr-  r?i"«V'^  trde1,'r^n.^o„''o?-.h  "t^- 

m  ■:  FUJ:  li;io,mrha^  "It^  e   42  FI»  m  ^^^kI  ""  ""I^T^^    \**»'  ^^"  "•  ^""^ 

29  So.  413;  Oo  •  1898    P.rl..  r  i.-f    i ak  n  '  ^.^  l^*-  •    '"  S.  W.  64;    1896,  Com.    >. 

iO.  48.  878.  E.  IM  ■  )ri8^I.'8ri''„.'^f.^*|,'|     ^'^  '•  «^'*'  "  ^cbr.  261,  63  Mo.  811. 
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§  1443.  X«Toiic«fiil  FmUiic*;  TlMolo|ie>l  B«U«t  It  renuins  to  examine 
more  closely  the  nature  of  the  cireumstautial  guarantee  of  trustworthiness. 
It  IS  separable  (as  may  be  seen  from  the  judicial  language  already  quoted) 
into  three  elements.  (1)  The  declarant,  being  at  the  point  of  death.  «  must 
lose  the  use  of  all  deceit." — in  Shakspeare's  phrase.  There  is  no  longer  any 
temporal  self-serving  purpose  to  be  furthered.  (2)  If  a  belief  exists  in  a 
punishment  soon  to  be  inflicted  by  a  Higher  Power  upon  human  ill-doing  the 
fear  of  this  punishment  will  outweigh  any  possible  motive  for  deception  and 
will  even  counterbalance  the  inclination  to  gratify  a  possible  spirit  of  revenge. 
(3)  Even  without  such  a  belief,  there  is  a  natural  and  instinctive  awe  at  the 
approach  of  an  unknown  future.  — a  physical  revulsion  common  to  all  men 
irresistible,  and  independent  of  theological  belief.  In  view  of  these  thre^ 
elements,  what  may  be  laid  down  as  to  the  condition  of  the  declarant's  mind 
at  this  moment  before  dissolution  ? 

First,  the  declarant  may  exhibit  such  strong  feelings  of  hatred  or  revenge 
that  the  effect  of  all  the  above  influences  appears  to  be  lacking.  If  he  is  in 
such  a  frame  of  mind,  the  supposed  guarantee  of  trustwortliiness  faiU,  and 
the  declaration  should  not  be  admitted  t 

1880,  Mulkeg,  J.,  in  TVocy  v.  People,  97  DL  105  :  "  The  f^t  wngbt  to  be  shown  [pro- 
fane  language]  wm  important  in  another  point  of  view.  It  strikes  at  the  very  foundation 
of  the  reawns  upon  wbieh  dying  declarations  are  admitted  at  all.  There  are  cerUin 
guarai.t.e.  of  the  truth  of  dying  declarations,  growing  out  of  the  solemnity  of  the  time 

and  circumstances  under  which  they  are  made It  was  olewly  the  right  of  the  accu«>d 

K- uTu'  ;  •        '  '^'  d«<««»ed  i"  msking  the  statement  was  not  in  that  frame  of  mind 
which  the  law  presupposes  and  requires  in  such  caMS,  ...  that  the  deceased  was 

in  s  reckless,  irreverent  stote  of  mind,  and  entertained  feelings  of  ill-will  and  boe'tilitv 
towards  the  accused."  uu«mu»j 

Seemdly,  if  we  suppose  the  second  element  to  be  essential,  and  not  merely 
usual,  then  a  theological  belief  of  a  particular  sort  — a  belief  in  a  punish- 
ment m  a  future  state  — must  be  required.  Yet  if  (as  seems  better)  the 
third  element— the  physical  revulsion  peculiar  to  the  moment— is  to  be 
regarded  as  the  essential  element  of  the  guarantee,  then  the  theological  belief 
IS  immaterial.  This  distinction  has  not  been  expressly  passed  upon  by  the 
Courts.  The  majority  of  t»<e  few  cases  hold  that  the  theological  beUef  is 
material.! 


»  1829,  R-r.  Pile.,  S  C.  »  P.  SM  (Park,  3.  x 
As  t\\\s  ohilil  wu  but  four  years  old,  it  i»  quite 
iiiiliowible  that  she,  howeir«r  preoociouii  in  her 
mind,  could  hare  had  thst  idea  of  a  future  sUte 
which  is  necessary  to  make  such  a  declaration 
admiasible.  .  .  .  [Her  remark]  does  not  show 
that  she  had  any  idea  of  a  fhture  state  j  indee)!, 
I  think  that  from  her  age  we  niuiit  take  it  thst 
sliec.iul.1  not  possibly  hare  had  any  ides  of  thst 
kiiid  )j  1886,  Tracy  i,.  |•eopl^  97  III.  108 
(Mulkey,  J.:  "The  rital  inquiry  before  the 
Court  was  as  to  the  resi  condition  of  the  mind 
of  the  deceswxl  when  mskuig  the  sUtenient  un- 
der consideration.  ...  The  use  of  profane  lan- 
gniga  iuuiadiatoly  pteoediog  the  tutemant  is 
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hsrdlr  to  be  reconciled  with  the  assumption 
that  he  was  at  the  time  of  sound  mind  snj  im- 
pressed with  a  sense  of  simost  immediate  death. 
■  1  'i.  ,•"  '**"*  *°  fMllM  how  any  sane  niiin 
who  belleres  in  his  accountability  to  God  can  Iw 
iudulgiiiff  in  profanity  when  at  the  same  time  Iw 
really  beiieres  that  in  a  few  short  houra  st  most 
he  will  be  called  upon  to  appear  liefore  Him  to 
answer  for  the  deeds  done  in  the  body  "I,  Ae- 
cord:  1840,  R  ».  Perkins,  9 C.  A  P.  895  (dyiiiK 
decUration  of  a  child  of  ten  receiriHi ;  here  l» 
said  that  he  ex|iect«ti  "  to  go  to  hell  if  he  tolil  a 
lie,  and  to  hearen  if  he  told  the  truth  ") ;  is.',?, 
Donnelly  v.  SUte,  2fl  N.  J.  L.  507,  680  ;  18a», 
PhUhpi,  Eridsaos,  7th  Bog.  cd.,  SS« ;  1848,  ib. 
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But  this  question  must  be  diatinguished  from  that  of  the  declarant's 
capacity  to  toke  an  oath.  If  in  the  jurisdiction  a  witness  is  no  longer  affected 
by  the  common-law  rule  requiring  an  oath  and  the  capacity  to  tako  an  oath 
i.  e.  the  possession  of  a  specific  tlieological  belief  (pott,  §  1829),  the  declarant's 
belief  is  immaterial  in  determining  his  oath-capacity.  But  even  where  this 
common-law  rule  is  abolished,  his  belief  may  still  become  material,  with 
reference  to  the  admissibility  of  this  specific  class  declaration.  In  several  cases, 
however,  the  Courts,  ignoring  this  double  aspect  of  the  question,  have  been 
satisfied  with  pointing  out  the  abolition  of  the  common-law  rule  affecting 
capacity  to  take  the  oath,  and  have  without  further  question  admitted  the 
declarations.'  In  a  few  cases  it  is  said  that  the  declarant's  belief  goes  only  to 
the  weight  of  his  statements  ;  but  the  Courts  here  seem  still  to  have  had  in 
mind  only  the  question  of  common-law  competency  to  take  an  oath.* 

3.   Ttattmonlal  QnaUfioatioiM,  and  otbar  Indapmdent  Rulaa  of  Bvideno*.  u 
applied  to  this  Bzoeption. 

There  remain  certain  rules  (ante,  §  1424)  which  have  nothing  to  do  with 
the  Hearsay  exception  as  such,  but  are  merely  instances  of  general  principles 
otherwise  established. 

§  1445.  TestiiBonlal  Qoallfioatioiw  (Infancy,  Inwnity,  Interest,  RaooUeotion. 
Leading  Qneetloaa,  Written  DeoUrationa,  etc.).  In  general,  for  testimonial 
qualifications,  the  rules  to  be  applied  are  no  more  and  no  less  than  the  ordi- 
nary ones,  already  exammed  (§§  483-«12).  for  the  qualifications  of  other 
witnesses : 

1857,  Ogden,  J.,  in  Donnelly  v.  Slate,  U6  X.  J.  L.  620  :  "  Whatever  would  digqualify  a 
witneM  would  make  such  [dying]  declarations  incompetent  testimony." 

1864,  Sander-on,  C.  J.,  in  People  v.  Sanchez,  24  Cal.  26  :  "  They  8tand  upon  the  Mme 
footing  as  (he  testimony  of  a  witness  sworn  in  the  case,  and  are  governed  by  the  same 
rules,  except  as  to  .  .  .  leading  questions." 

1874,  Campbell,  J.,  in  People  v.  Ohrvtead,  ."W  Mich.  4-34  :  "  They  [the  declarations]  are 
substitutes  for  sworn  testimony,  and  must  be  such  narrative  statements  as  a  witness  might 
properly  give  on  the  stand  if  living." 

1885,  Elliott,  C.  J.,  in  Bofle  v.  State,  97  Ind.  322 ;  103  Ind.  470 :  "  Dying  declarations 
are  admissible  in  a  ease  where  the  evidence  would  be  competent  if  the  declarant  were  on 
the  witness  stand.  .  .  .  The  question  here  is  .  .  .  whether  the  declarant's  statement  waa 
one  that  a  witness  on  the  stand  would  have  been  allowed  to  make." 

(1)  Intanity,  Infancy,  Inlerat.    If  the  declarant  would  have  been  dis- 

C.  *  H.'s  Notes.  No.  457.  p.  611.  Contra: 
\m,  Ni-sbit  ».  SUte,  43  Ua.  249  (Loohmne, 
C.  J.  :  "  If  a  man  .  .  .  [ilii-sj  withuiit  bclirf  in 
(1<»I  or  in  the  itivine  revplaltiiii  .  .  .  hi«  ileclam- 
tiuim  woiilil  be  ailniiaaiMr"):  1837,  Ciirver  v. 
U.  S..  164  U.  8.  094,  17  Sup.  288,  lemble  Mia- 
hrlief  in  a  rutura  aUte  of  rewards  and  peoaltius 
dora  not  eirlttdr). 

»  1872.  Peoiile  ».  Sanford.  4S  Cal.  84  (Wal- 
lace, C.  J. ;  "The  cnmmon-law  rule  in  that 
respect  [iuvompetsnce  of  a  witnesa  Isukiug  a  re- 


ligious aeose  of  accountability]  has  been  abro- 
gated. It  mattered  not,  therefare,  U|inn  the 
point  of  the  mere  competency  of  the  evidence, 
even  had  it  aninareil  that  the  deceasec!  hod  no 
rrliftiouH  belief  ) ;  1877,  Slate  v.  Elliott,  45  la. 
489  (the  declarant  "believeil  in  no  (SihI  ur  fu- 
ture consrioua  state") ;  1880,  Bute  V.  Ah  Lee, 
8  Or.  218. 

•  1886.   Hill  V.  State,  64  Mi«a.   440,   1  So. 
494  ;  1861.  Ocodall  v.  SUtc,  1  Ur.  33.1. 
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qualified  to  take  the  stand,  by  reason  of  infancy.'  insanity.*  or  interest.*  hi 
extrajudicio'  declarations  must  also  be  inadmissible. 

(2)  Knowledge.    The  declarant  must  have  had  actual  observation  or  oppoi 
tumty  for  observation  of  the  fact  which  he  relates.* 

(3)  Recollection  The  declarant's  capacity  of  recollection,  and  his  actua 
recollection  must  have  been  sufficiently  imimpaired  to  be  trustworthy. »  Th« 
anowance  of  leading  qvediom  to  sUmulate  recollection  is  sometimes  here  said 
i  7«o.^  r^  exception  to  the  general  rule  against  leading  questions  (ante. 
8  7b9).  But  m  truth  there  seems  to  be  no  exception.  The  situation  is  not 
that  of  a  presumably  partisan  witness  offered  in  court,  and  questions  leading 
m  form  will  often  have  to  be  asked  in  order  to  obtain  the  information  from 
a  dying  person  unable  to  express  himself  except  by  a  brief  •<  yes  "  or  "  no  " 
The  mere  fact,  then,  that  questions  leading  in  form   are   asked  does   not 

uTiiil  C'P^'  "1'"°''  ^°'''''^'  '^"^  ''"PP^y'"g  «^  »  ^^^^  "memory 
{ante.  %in).  There  is  thus  no  general  rule  here  against  leading  questions" 
Nevertheless,  where,  in  a  particular  case,  the  interrogatora  might  seem  to 
be  really  supplying  a  false  memory,  the  answers  should  be  excluded  ^ 

(3)  Communtcation.  (a)  Any  adequate  method  of  communication,  whether 
by  words  or  by  signs  or  otherwise,  will  suffice,  provided  the  indication  is  posi- 
tive and  definite,  and  seems  to  proceed  from  an  intelligence  of  its  meaninV^ 


1784,  K.  ».  Drumroond,  Leach  Cr.  h.  4th 
ed.  337  ;  1896,  Sute  v.  Baldwin,  16  Wash.  15, 
45  Pbc.  650  i  for  the  general  rules,  see  aiUe. 
f  492. 

•  1898.  Lipacomb  v.  State,  75  Miss.  659,  23 
So.  210,  330,  25  So.  153  ("  not  insane  or  deliri- 
ioaa,  but  apojce  with  discernment,  reason,  and 
Intelligence");  1897,  State  r.  Reed,  137  Mo. 
126,  38  3.  W.  574  fposaeasion  of  proper  menUl 
faculties  need  not  be  shown  in  advance) ;  Tex 
C.  ('r.  P.  1895,  S  788  (quoted  ante,  S  1430) : 
for  the  ({enenil  rules,  see  aiUe,  {  519. 

•  1806,  Jackson   v.    Vredenburgh,    1   John. 
169,  163  ;  for  the  general  rules,  see  ante,  |  678.' 

For  oath-eapaeit)/,  see  antt,  }  I443. 

«  1882,  Walker  v.  State,  39  Ark.  225  :  1889 
Jones  V.  Sute,  62  id.  347,  12  S.  W.  704  (dec^ 
larations  r»-jected  because  it  was  impossible  for 
the  declarant  to  hove  seen  who  shot  him,  and  he 
had  therefore  no  aile<|uate  source  of  knowle<lin>)  • 
1901.  Jones  v.  Stiite,  79  Miss.  309,  30  80.  759 
(ilecj.iation,  by  one  shot  in  the  back  throusli  a 
window  at  nixht,  that  J.  shot  her,  becaiwe  he  had 
i»ud  that  he  was  jtoinjf  to  do  so,  held  inadmissible 
because  of  lack  of  iiersonal  knowledge  ;  yet  the 
declaration  as  to  J.'a  threat  should  have  been 
admitteil,  as  concerning  a  part  of  the  transac- 
tion);  1897,  State  v.  Reed,  137  Mo.  125,  88 
0.  W.  6/4  (aiiiniHsilile  as  to  whatever  the  de- 
ceased could  testify  to  if  on  the  stand) ;  1898 
Coin.  r.  Roildy,  184  Pa.  274,  39  Atl.  211  (dyini 
uleiitiHoation  of  munlerer ;  declarant  held  quali- 
fied on  the  facts).  For  the  gener.!  ni|.^  sec 
oiife  J  658.  Compare  the  cases  cited  poit, 
I  1447,  some  of  which  can  be  supported  on  the 
present  principle. 

•  1880,  Mockabee  ».  Com..  78  Ky.  879  (the  de 
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cUrant  affirmed  a  paper  previously  written,  and 
this  was  ailmitted  on  condition  that  his  memory 
as  to  ita  contents  was  then  clear) :  1866,  Brown 
r.  sute,  32  Miss.  448  (Smith,  C.  J. :  "  There 
are  strong  reasona  for  believing  that  the  de- 
ceased did  not  fully  understand  the  declarations 
as  read  to  him,  or  that  his  faculties  were  ao 
much  impaired  by  the  wounds  under  which  he 
aulfere.1  that  he  was  incapable  of  remembering 
with  distinctness  or  stating  with  accuracy  the 
facta  and  circumstances  of  the  rencontre  which 
reaulted  in  his  death ")  j  1831,  Vaaa*  Ca»e,  3 
Leigh  863,  lembU.  For  the  general  rules,  aee 
<wUe,  1 725. 

•  1835,  R.  V.  Fagent,  7  C.  *  P.  238 ;  1849, 
McLean  v.  State,  16  Ala.  672,  676  ;  1864,  People 
e.  Sanchez,  24  Cal.  26  ;  1898,  State  ».  Ashworth, 
60   U   An.  94,  23  So.  270  (raet«  asking  of 
specific  questions    does    not    exclude) ;    1901 
Wortliington  ».  State,  92  Md.  222,  48  Atl.  365' 
1892,  .VTattox  r.  U.  S.,  146  U.  S.  152, 18  Sup.  60 
1885,  People  v.  Callaglian,  4  Utah  49    8  Pac 
49.     Contra:  Tex.  C.  '^r.  P.  1895,  (  788  (see 
qnotation  ante,  {  143C). 

»  1892,  R.  r.  Mitchell,  17  Cox  Cr.  603,  607 
(lying  declarations  made  in  answer  to  unre. 
conled  (luestioiis,  excluded,  partly  because  the 
questions  mi)jht  have  been  lending);  1399 
People  V.  Fuhrig,  127  Cal.  412.  69  Pac.  693 
(long  ty|«written  statement  read  over  without 
stopping  and  then  assented  to,  exclnde.1  on 
S"*  '•'■'!i  ..??""••  ""n*'"'  1872,  People  r. 
Knapp,  26  Mich.  116  (Campbell,  .'.  ;  "Where 
they  are  taken  under  siisiiicious  c  umstancei 
or  drawn  out  by  doubtful  means,  they  are  nnt 
excluded,  bat  go  to  the  jury  for  what  they  are 
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1880,  fliiu$,  J.,  In  Afoeiahee  y.  Com  .  78  Kv  Sao .  4>  n«i..™  j__i 

(6)  When  the  declaratioa  is  in  writing,  the  question  may  arise  whether 
It  «  h«  narration  at  all  (ante.  §  799).  If  the  declarant  hL  wrktln  i C 
has  signed  or  otherwise  approved  it  after  reading  it,  or  hearTn«  T  ^^ 
aloud  to  him,  It  may  be  offered  as  his  declaration.*  Otherwil^^it  is  nS 
his  declaration,  but  merely  the  written  statement  of  the  Zon  taW 
the  declaration;  and  it  cannot  in  such  a  case  be  put  in  L  bSJi  Jf  t^f 
dying  person's  declaration ;  "o  though  it  may  of  course  be  used°to  r^'h 
the  writers  recollection,  or  may  be  put  in  as  embodying  the  wr  t^r's 
recoUection  (under  the  principles  of  §§  744-7G4,  ante)%  W  ethlrthis 
vmtmgjnust  be  offered,  instead  of  an  auditor's  testimony  by  recollect  o.? 
IS  a  different  question  (examined  post,  §  1450).  recollection. 

§  1446.    Te.ttmontal  Impeachment  or  HehabUlUtlon.     The  dyinc  declara- 

lon  being  in  effect  a  testimonial  statement  made  out  of  court  (L<!  8  TS 

the  declarant  is  open  to  impeachment  and  discrediting  in  the  same  way  as 

other  witnesses  (ante.  §  885),  so  far  as  such  a  procesf  is  feasTbTe     -fU 

impeachment  by  bad  testimonial  characUr  (a„fe,  §  922)  is  allowable '  orTy' 


•  1872    R.   V   Steele,  12  Cox  Cr.  168  (the 
deceawd  had  told  Dr.  Patchett  his  story  ;  then 

when  dyiDj"  — -i  >-.: i.-ii    ..      ■'  '  • 

■ai< 
atory 

n^"*,"»^'"'■rl^">"'  "^"»08,  R.  V.  liuie,  10  Br; 
h«  i  u<"'J*'''"'5  "•*  '"•J-  •'eW  sufflfient) ; 
1858,  McHuRh  V.  State,  81  Ala.  323  (the  at- 
torney put  questions,  the  attending  frienda  made 
answers,  and  the  deceased  nodded  his  head  to 
them  ;  excluded,  the  Court  not  believing  on  the 
facts  that  he  either  perfectly  understood  the 
language  or  waa  able  to  have  detected  the  erro- 
neous inference  as  to  his  meaning  which  hu 
Inends  may  honestly  have  drawn ")  :  1868. 
Oo.irrevr.  State.  31  id.  321  (the  declarant  merely 
nodded  hu  head  to  questions  by  friends,  hja 
nimd  lieing  also  weak  and  lethargic  at  the  time  : 
reje<ted,  because  it  did  not  appear  that  he  under- 
stoo.1  their  worda  or  could  know  what  they 
understood  as  hu  meaning) ;  18»7.  Wagoner  r. 

k  :i.  Z  ^"^'  "••  "'  f""-  "5  (when  asked 
why  the  defendant  shot  him,  the  .leceaaed  said. 

You  know  why  "  ;  held  admisaihle,  when  inter- 
prete.1  by  the  circunistonces  as  applying  to  his 
wifrs  adultery  with  the  defendant)  ;  ISB.t,  Com. 
".  Ciaey,  11  Cuah.  420  (pointing  with  a  finger, 
so  a»  to  convey  n  meaning  clearly,  held  sufficient). 
I  oni|«re  Luby  v.  Com.,  12  Bush  6  (1876).  For 
the  general  rules,  see  ante,  {§  789,  811 

It  liHs  been  ru!  J  that  the  expressions  must  lie 
lu  form  osMrtiK,  i.  e.  that  mere  exclamations  are 

3«  Mich.  435.  But  this  U  without  reason.  If 
adehiiita  assertire  effect  is  conreyed  the  fonn 
u  iiumateriaL 


on^,}^^?'-^'"^,"-  ^*'**'  '"2  Oa.  365,  SO  S.  E. 
.tnl'^U'  ll!^."!*^ '° ."'^''-'g  "y  .nother  and 
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l!?  \  ''.■  ?••>■?'"'*".  •iK"«l  l>y  the  deceased, 
and  authenticated  by  «  magistrate,  a.ln.itted) 
io  /Kb  ^J*"'*  ••  ^"""Whan,  4  Utah  49,  6  Pac. 
49  (like  the  next  rase) ;  1897,  State  v.  Carring. 
ton.  16  id.  480,  60  Pac.  626  (not  .signed,  but  m- 
f«M  n^".""  ^^^","«.'i  read  over;  adu.itted)  ; 
i?S^'.i  "V"  "■  '^•''1*"'.  16  Wash.  15,  45  Pac. 
850  (the  statenient  .s  written  down  need  not  ha 
in  the  deceased  s  exact  language). 

»  1875,  State  v.  Fnumburg,  40  la.  557  (a  run- 
ning roeniotanduin  of  the  statement  written  by 
•  magistrate,  and  not  read  over  or  si«iied  by  the 
declarant,  held  not  admissible) ;  1903,  Foley  v 
State,  _  Wvo.  -.  72  Pac.  627  (a  niemoiin- 
duin  not  read  over  or  signed  by  tlie  deceased, 
and  therefore  usniile  only  to  refresh  the  writer's 
recollection,  held  not  technically  itself  admia. 
Sible). 

»«  1903,  Fuqna  i..  Com.,  —  Ky.  _,  73 
8.  W.  782  (writing  not  signed  by  the  <lpcelised 
used  to  aid  the  writer's  memory). 

»  1896,  Lester  v.  State,  37  Fla.  382,  20  80 
232  ;  1896,  Redd  r.  State.  9!Mi,,.  21ft,  •j;,  .S  K 
868  ;  1898,  Perry  v.  .State,  102  id.  a«6  30  8  E* 
903;  1897,  Carver  v.  U.  S.,  164  V.  8.  6!)4i  17 

<  o??/'*?/?,'  "i*"""  '"'P<'«'ii"R  lualities  (aafe, 
!*'*)•,  '.»*.'■  «"«•«  "•  Thawley!  4  Harringt. 
862  (admitting  general  evi.leiice  of  his  intem- 
Ijerati'  habits  and  of  his  low  state  of  healtii  at 
the  time). 
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conduct  showing  a  revengeful  or  irreverent  state  of  mind  at  the  time  (antt 
§  950)  *  or  by  conviction  of  crime  {ante,  §  980),'  or  by  prior  or  subsequen 
inconsistent  statements  (ante,  §  1017).*  So  also  he  may  be  corroborated  b" 
evidence  of  similar  consistent  statements,  so  far  as  this  is  allowable  by  th 
principles  of  that  subject  (ante,  §  1122).* 

§  1447.  Rule  agidiist  Opinion  IMdano*.  The  Opinion  rule  has  no  appli 
cation  to  dying  declarations.  The  theory  of  that  rule  (post,  §  1918)  is  thai 
wherever  the  witness  can  state  specifically  the  detailed  facts  observed  b; 
him,  the  inferences  to  be  drawn  from  them  can  equally  well  be  drawn  by  th^ 
jury,  so  that  the  witness'  inferences  become  superfluous.  Now,  since  th^ 
declarant  is  here  deceased,  it  is  no  longer  possible  to  obtain  from  him  b; 
questions  any  more  detailed  data  than  his  statement  may  contain,  and  heno 
his  inferences  are  not  in  this  instance  superfluous,  but  are  indispensable 
Nevertheless,  Courts  seem  to  accept  the  Opinion  rule  as  applicable.  More 
over,  the  rule  is  by  some  Courts  applied  here  with  more  than  the  ordinar 
absurdity  of  results  found  in  the  use  of  that  rule ;  some  of  the  rulings,  ii 
their  pedantic  technicality,  would  be  a  scandal  to  any  system  of  evideno 
supposed  to  be  based  on  reason  and  common  sense.' 


*  1899,  State  e.  O'Sliea,  60  Kan.  772,  57  Pac. 
970  (that  the  deceaioHl  "  uaed  proraiiity  " jiiat  be- 
fore  hu death,  admitted)  ;  1897,  Carver  u.  U.  8., 
164  U.  8.  691,  17  Sup.  228  (that  the  deceased 
did  not  believe  in  future  Rwiirda  and  puniah- 
mrnta,  admitted).     Compare  (  1443,  ante. 

*  1896,  State  v.  Baldwin,  15  Wash.  15,  45 
Tac.  650.     Compare  {  1445,  note  I,  anU. 

*  The  authorities  are  collected  ante,  {  1033, 
where  the  special  objection  to  this  kind  of  evi- 
dence, that  no  prior  question  can  be  asked  of 
the  declarant,  u  discuwed  in  detail. 

So  also  impeachment  bv  eonlradktion  (ante, 
I  1000)  mav  be  allowable:  1900,  State  v. 
Stuckey,  68  8.  C.  676,  35  3.  E.  263  (whether 
irrelevant  facta  in  the  declaration  conld  be  dii- 
proved  for  impeachment,  as  an  exception  to 
I  1003,  ante;  not  decided). 

*  But  the  usual  limitations  seem  to  be  not 
always  strictly  olwervnl :  1858,  People  b.  Glenn, 
10  N.  C.  32,  36  (even  in  chief,  without  any  im- 
peachment) I  1879,  State  v.  Blackburn,  80  id. 
474,  478  (similar  statementa  in  sttp|iort  after 
impeachnK'nt  by  contradiction,  a<lmitt«<l) ;  1897, 
State  V.  Cmine,  120  id.  601,  27  8.  K.  72  (an 
affiilivit  maile  on  the  same  day,  admitted). 

'  It_  must  be  noted  that  so  far  ss  the  de- 
clarant's "opinion"  is  oonHtruable  as  a  mere 
pness,  not  based  on  personal  observation,  it  is 
insilniisdible  on  other  principles  {ante,  {{  1446, 
658),  and  this  may  account  for  some  of  the  fol- 
lowing rulings  ;  others  also  may  be  sup|iorted 
on  the  rule  {ante,  }  1434),  that  the  declarations 
must  relate  to  the  oircumstAiices  connected  with 
the  death  ;  Ala. :  1893,  Sullivan  v.  State,  102 
Ala.  13.5,  142,  15  So.  264  ("he  cut  me  for  noth- 
ing," otlmitteil ;  "  I  pray  Oo<l  to  forgive  him," 
excludwl);  1901,  Gerald  v.  State,  128  iil.  6.  29 
So.  614  ("he  killed  me  for  nothing."  admitt«<l) ; 
Ark. :  1897,  Berry  v.  State,  «3  Ark.  382,  38  S.  W. 
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1038  (that  the  whiskey  which  the  defendan 
gave  him  was  poisoned,  excluded) ;  Oa. :  1868 
Whitley  i>.  State,  38  Oa.  70  ;  1897,  White  ti 
State,  100  id.  659,  28  H.  E.  423  ("he  sho 
me  down  like  a  dog,"  received) ;  1897,  Kearne< 
e.  State,  101  id.  803,  S9  8.  K.  127  (that  th° 
wound  was  accidentally  inflicted  by  the  defend 
ant,  excluded)  ;  TnH. :  1874,  Binns  v.  State,  4( 
Ind.  311 :  1885,  Boyle  v.  State,  105  id.  469,  472 
6  N.  E.  203  (that  ther«  waa  no  cause  for  the  kill 
ing,  allowable) ;  1898,  Lane  v.  State,  151  id.  511 
51  N.  E.  1056  (that  the  deceased  made  no  attemp 
to  injure  the  di-fendant,  admitted) ;  1900,  Shan 
kenberger  e.  State,  164  id.  630,  67  N.  E.  511 
(that  she  was  "  poiioned  by  my  mother-in-law,' 
admitted) ;  la. ;  1866,  State  v.  Nettlelmsh,  2( 
la.  257  ;  1900,  State  v.  Wright,  —  id.  —  ,  Si 
M.  W.  541  (that  the  defendant  did  not  intend  t< 
shoot  him,  and  that  the  defendant  was  crazy 
excluded);  1902,  State  v.  8«Ie,  119  id.  1,  9'. 
N.  W.  680,  96  N.  W.  193  (declaration  of  de 
cease<l  that  "  he  waa  to  blame,"  excluded;  thii 
well  sliowa  the  absurdity  of  applying  the  Opinion 
rule  here) ;  Kan. :  1899,  State  v.  O'Shi-a,  6( 
Kan.  772,  67  Pac.  970  (that  the  deceased  and 
the  defendant  were  the  "  beat  of  friends,"  etc., 
excluded)  ;  Kff.  :  1876,  Collins  r.  Com.,  IS 
Bush  272;  1889,  Com.  v.  Matthews,  89  Ky. 
293,  12  8.  W.  333;  1898,  Jones  v.  Com.,  - 
id.  —  ,  46  S.  W.  217  (that  the  defendant 
had  shot  him  "  for  nothing,"  excluded) ;  1903, 
Henderson  v.  Com.,  —  id.  —  ,  72  S.  W.  781 
("I  know  that  one  of  the  two  shot  me,"  ad- 
mitted) ;  La. ;  1898,  State  v.  Ashworth,  50  Iji. 
An.  94,  '23  So.  270  ("that he  was  to  blame  with 
his  own  death,"  admitted,  the  accused  olferiiiK 
them)  ;  Mim. :  1883,  Payne  r.  State,  61  Miss. 
16.S  ;  1897,  Powers  «>.  State,  74  id.  777,  21  So. 
65"  ("  You  have  killed  me  without  cause,"  ad- 
mitted) ;  1808,  Liiwcombv.  State,  76  Misi.  669, 
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§  1448.  Kol*  of  ComptoMiiM..  The  application  of  the  doctrine  of  Com- 
pleteness  (poit,  §  2094)  is  here  peculiar.  The  statement  must  not  convey  a 
part  only  of  the  whole  affair  as  it  exists  in  the  declarant's  recollection  ■  it 
must  be  complete  as  far  as  it  goes.  Hut  it  is  immaterial  how  much  of  the 
whole  affair  of  the  death  is  related,  provided  the  statement  includes  all  that 
the  declarant  wished  or  intended  to  include  in  it.  Thus,  if  an  interruption 
(by  death  or  by  an  intruder)  cuts  short  a  statement  which  thus  remains 
cleariy  loss  than  that  which  the  dying  person  wished  to  make,  the  fra-ment- 
ary  statement  is  not  receivable,  because  tlie  intended  whole  is  not  there  and 
the  whole  might  be  of  a  very  di:Terent  effect  from  that  of  the  fragment';  yet 
if  the  dying  person  finishes  the  statement  he  wishes  to  make,  it  is  no  objec- 
tion that  he  has  told  only  a  portion  of  what  he  might  have  been  able  to  tell : 

1873,  liarrell,  J.,  in  Slate  r.  Patier.ion,  45  Vt.  308,  313:  "What  we  undewtand  is 
not  that  the  declarant  must  state  every  thing  that  constituted  the  re$  gala  of  the  subject 
of  his  statement,  but  that  his  statement  of  any  given  fact  should  be  a  full  expression  of 
all  that  he  intended  to  say  as  conveying  his  meaning  as  to  such  fact." « 

§  1449.  Role  of  Produdns  Original  of  •  Dooomant.  The  rule  that,  where 
a  wntmg  is  desired  to  be  proved,  the  original  must  be  produced  or  else 

23  So.  210  ("  (1 )  I  am  going  to  die  ;  I  hnvp  been 
dead  ;  the  good  LonI  hiw  sent  nie  luck  to  tell 
yon  that  (2)  Dr.  L.  ha«  killed  me,  has  pniwiied 
me  with  a  capsule  he  gave  me  to-niitht,  (3)  that 
0.  J.  had  insured  his  life,  and  had  hired  Dr.  L 
to  kill  him  "  ;  these  words  were  uttered  between 
convulsions;  held,  by  a  majority  that  (1)  and 
(3)  could  be  separated,  and  that  (2)  was  ailniis- 
sible,  not  being  opinion  evidence,  Mngruder,  J., 
diss.  ;  the  diswnting  opinion  is  a  pitinhle  in- 
stance of  the  barren  quibbling  to  which  this 
question  leads  ;  and  the  reprehensilile  practice 
of  allowing  a  minority  judge  to  writ."  the  chief 
opinion  makes  it  difficult  to  nnenrth  the  points 
decided);  N.  Y.:  1875,  People  ».  Shaw,  63 
N.  Y.  40;  1878,  Brotherton  v.  People,  78 
id.  159 ;  N.  C. :  1872,  State  v.  Williams,  «7 
N.  C.  12,  17  ("It  was  E.  W.  who  shot  me, 
though  I  did  not  see  him,"  excluded) :  1898, 
State  V.  Mace,  118  id.  1244,  24  8.  K.  798 
("They  have  murdere<l  me,"  solemnly  held  not 
to  be  "an  expression  of  opinion  with  respect  to 
the  degree  of  the  homicide  ") ;  1902,  State  v. 
Dixon,  131  id.  808,  42  S.  E.  944  (that  the  as- 
sailant looked  like  defendant,  allowed) ;  Oh.  : 
1870,  Wroe  i>.  Sute,  20  Oh.  St.  469  ;  Or.  ■  1886, 
Sute  V.  8«^nde^^  14  Or.  805, 12  Pac.  411  ("he 
shot  me  down  like  a  dog,"  admitted) ;  1893, 
State  V.  Foot  You,  24  id.  81,  75,  32  Pac.  1081, 
33  Pac.  637  (positive  identification,  admitted  ; 
opinion  in  general  exclude<l) ;  S.  C. :  1900,  State 
V.  Lee,  58  S.  C.  835,  86  S.  E.  706  ("  he  shot  ma 
for  nothing,"  admitted);  Ulnh:  1897,  State  e. 
Kessler,  16  Utah  142,  49  Pnc.  293  ("he  shot 
me  down  like  >  rabbit,"  admitteil) ;  1897,  State 
V.  Cnrrington,  16  id.  480,  60  Pac.  526  {:i  state- 
ment  as  to  the  intent  of  a  person  performing  an 
o(ieration  on  the  womb  of  a  deceased,  excluded 
on  the  principle  of  f  1964.  poil) ;  n'ath. :  1894, 
State  V.  Oile,  8  Waah.  12,  22,  36  Pac.  417  (that 
he  was  "  butchered,"  admitted) ;  W.  To.  .■  1900, 
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State  V.  Burnett,  47  W.  Va.  731,  35  8.  E.  983 
(aileclaration  that  "  I  think  C.  B.  did  the  shoot- 
ing, IwcBUse  he  has  threatened  to  do  it,"  ex- 
cluded as  opinion  ;  here  properly  excluded,  on 
the  principle  of  $  658,  nttte). 

»  Ajmrd:  1H49,  McLean  v.  State,  16  Ala. 
672,  675  ( "  the  declaration  in  this  ca.se  was  com- 

Slete,  and  it  is  not  shown  that  he  intended  or 
esired  to  connect  it  with  any  other  fact  or  cir- 
cnnistance  explanatory  of  it '' ;  adniitte<l)  ;  1846, 
Ward  ».  State,  8  Blackf.  101.  102{tliesulistance 
suffices) ;  1866,  State  r.  Nettlebush,  20  la.  260  ; 
1898,Stntev.  Ashworth,  SOiai.  An.  91,  23  So.  270 
(the  statement  must  be  complete  "to  the  extent 
that  the  deceased  desired  to  make  it "  ;  but  that 
it  consists  of  several  remarks  between  which 
other  conversation  took  place  is  iiiiiiiateri.il) ; 
1901,  1902,  State  v.  Carter,  106  U  407,  30  So. 
896,  107  id.  792,  32  So.  183  ("a  dying  decla- 
ration must  go  in  as  a  whole,  and  is  not  rendered 
inadmissible  because  some  of  its  statements  of 
themselves,  and  if  standing  alone,  would  be 
inadmissilile ") ;  1850,  Xclnis  v.  State,  IS 
Sm.  t  M.  505  (the  aubstanre  of  his  statement 
suffices);  1893,  State  i'.  ,Iolins.in,  118  Mo.  491, 
604,  24  8.  W.  229  (obscnre  stntcment) ;  1831, 
Vass'  Case,  3  Leigh  864  ;  1870,  Jackson  i:  Com., 
19  Oratt.  668.  Commre  the  cases  cite<l,  post 
H  2097,  2099.  '^ 

If  a  part  only  is  proved,  the  opponent  may 
prove  the  remainder:  1892,  Mattox  v.  V.  S.,  146 
U.  S.  140,  152,  13  Suu.  60  ;  conipire  the  cases 
cited  po,<  J  2115. 

If  the  statement  was  given  by  anneeri  la 
qacMtiona  ptU,  it  is  not  indispensable  that  the 
qnestions  should  be  offered  also ;  1903,  R.  e. 
Louie,  10  Br.  C.  1,8;  1900.  Com.  v.  Birriolo, 
197  Pa.  371,  47  Atl.  355  (a  dying  Ktateinont  writ- 
ten down  by  another  person  may  be  used,  though 
it  coutaiura  the  answers  only  snd  not  ths  qus» 
tions).  ^ 
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accounted  for  (ante,  §  1179),  applies  here  as  everywhere,  and  is  not  diapnted. 
It  must  be  noted,  however,  that  this  rule  applies  even  where  the  document  ia 
not  regarded  (under  the  principle  of  the  following  section)  as  the  exclusive 
evidence  of  the  declaration.  That  is,  if  in  such  a  jurisdiction  a  bystander's 
oral  account  of  the  declaration  is  offered,  the  writing  need  not  be  produced ; 
but  if  it  is  the  substance  of  the  writing  which  he  purports  to  give,  the  absence 
of  the  writing  must  first  be  accounted  for.' 

§  1450.  Rnl«  ol  Prafarrlnc  Written  TMtfanony.  The  principles  which 
determine  whether  a  written  report  of  another  person's  statement  is  to  be 
preferred  to  oral  testimony,  and  must  therefore  be  produced,  have  already 
been  examined  in  their  general  applications  (ante,  §§  1326, 1332).  It  is,  how- 
ever, more  convenient  to  consider  here  their  application  to  dying  declarations, 
(rt)  Where  an  auditor  of  a  dying  declaration  makes  in  written  form  a  note 
or  report  of  the  oral  utteraneea,  this  written  statement  of  the  aaditor  is  not 
preferred  evidence,  and  need  not  be  produced ;  for  there  is  not  and  never  was 
any  principle  of  evidence  preferring  a  person's  written  memorandum  of  testi- 
mony to  his  or  another's  oral  or  recollection  testimony.!  Nor  is  the  case 
different  when  the  person  thus  making  the  written  report  was  a  magittrate 
having  power  to  administer  oaths  or  take  testimony  on  a  preliminary  exami- 
nation;'  for  such  a  person  has  no  duty  or  authority  by  law  to  report  dying 
declarations,  and  it  would  be  solely  by  virtue  of  an  express  duty  that  a  magis- 
trate's report  could  be  preferred  to  other  witnesses  (ante,  §  1326). 

(h)  Where  a  written  memorandum  or  report  thus  made  is  read  over  to  the 
declarant  and  signed  or  assented  to  by  him,  the  writing  thus  becomes  a  second 
and  distinct  declaration  by  him.  The  firat  oral  statement  is  not  merged  in 
the  later  written  one,  because,  since  thf  transaction  is  not  a  contract  or  other 
legal  act  between  two  parties  thereto,  the  rule  of  Integration,  or  Parol  Evi- 
dence rule  (post,  §  2425),  has  no  application.  The  first  and  oral  declaration 
is  therefore  provable  without  producing  the  later  written  one.'    Nevertheless, 


*  Comnra  the  general  principle,  ante,  J 1231. 

*  To  the  following  add  the  cue*  in  note  8, 
infra,  u  also  involring  the  same  ruling:  1886, 
Anderson  v.  State.  79  Ala.  6,  8  (declaration 
lednced  to  writing,  but  not  read  orer  to  deceased 
or  signed  ;  writing  not  preferred) ;  1903,  Janris 

•  ».  8ut«,  —  id.  — ,  34  So.  1085  (similar) ; 
1879,  SUte  V.  Sullivan,  61  la.  142,  149,  60 
N.  W.  672  (declamtion  I'educeil  to  writing  but  not 
signed  ;  writing  not  prefenvd) ;  1885,  State  r. 
Holcomb,  86  Ho.  371,  377  (vrritteii  down  by 
another;  writing  not  preferred*);  I88I,  Allison 
r.  Com.,  99  Pa.  17,  3S  (declr.ration  rwlnoed  to 
writing,  bnt  not  read  over  to  the  deceasied  nor 
■Rned  ;  writing  not  preferred).  Contra:  1880, 
^person  r.  State,  5  Lea  291,  297  (where  there 
is  but  one  dn'Inration,  and  a  bjstandpr  reduces 
it  to  writing,  this  is  preferred  ;  "but  perhaps  not, 
in  proving  "  an  inde|«ndcnt  declaration  at  the 
sanie  hiterriew  ").  The  question  came  up,  but 
was  avoided,  in  1766,  in  Iioni  Byron's  Tnal,  19 
How.  .St.  Tr.  1222. 

>  1838,   BeeU  v.  SUte,  Meigs  106,  Ktnbtt 
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(written  notes  of  •  dying  declaration  iwom  to 
before  a  justice,  not  preferred).  Contra:  1723, 
B.  r.  Reason  and  Tranter,  18  How.  St.  Tr.  83 
(assumed  by  all  the  judges  as  law ;  qaoted  in 
note  6,  t'Vra).  For  the  rule  that  the  magistrata 
mvt  ht  ealM  to  the  dmd,  and  not  merely  bis 
writing  used,  see  post,  I  1667. 

*  1879,  Com.  V.  Haney,  127  Mass.  4S8 
(declarations  reduced  to  writing  and  signed  by 
deceaseil ;  the  writer  allowed  to  testify  to  oral 
det^laiatioiis,  using  the  writing  to  refresh  bia 
memory;  Amos,  J.:  "The  words  used  by  the 
drceaaed  were  none  the  less  primary  evidence  for 
having  been  taken  down  by  n  bystander  in  writ- 
ing ;  thrty  may  be  testifiwi  to  liy  any  one  who 
heard  and  remembers  them ;  the  written  state- 
ment was  a  conteinporary  memorandum  of  what 
he  said");  1892,  SUte  ».  Whitson,  111  N.  C. 
695,  697.  IS  S.  E.  .132  (declaration  Ukeii  in 
writing  by  A,  and  used  by  A  to  refresh  memory  ; 
writing  not  the  preferred  evidence,  though  signed 
and  sworn  to  by  decea.<ied) ;  1838,  Bvets  v.  State, 
Meigs  106,  aemMe  (cited  in  note  2,  lupra). 
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the  majority  of  Courts,  accepting  the  superficial  analogy  of  the  Parol  Evidence 
rule  or  of  Depositions  (ante.  §§  799,  802),  require  the  writing  to  be  used, 
excluding  testimony  to  the  oral  statement.*  It  may  be  noted  that  of  course 
80  far  as  the  proponent  is  offering  to  prove  the  terms  of  the  writing,  not  of  the 
oral  utterance,  tiie  writing  must  be  produced  («n/e,  §  1449). 

(c)  Where  the  declarant  makes  one  oral  sUtement,  and  afterwards  at 
another  time  a  second  utatement,  the  latter  being  in  writing  or  reduced  to  writ- 
ing, there  are  here  two  distinct  statemenu,  and  either  one  may  be  offered 
without  testifying  to  the  other;  for  the  principle  of  Completeness  (ante, 
§  1448)  requires  only  that  the  whole  of  a  single  utterance  should  be  offered 
together,  and  in  the  present  instance  the  declarant,  though  referring  to  the 
same  occurrence,  is  nevertheless  making  distinct  statements,  each  of  which  is 
independenMy  admissible.  It  is  thus  clear  (1)  that  separate  oral  utterances 
are  admissible,  even  though  the  written  one  has  been  proved ;  (2)  that,  even 
before  or  without  proving  the  written  one,  the  separate  oral  ones  are  admis- 
sible, —  though  on  the  latter  point  the  Courts  are  not  always  explicit.* 

(d)  That  a  magistrate's  report  of  the  declaration  should  be  regarded  as 
conclusive,  so  as  to  forbid  a  showing  by  other  testimony  of  what  was  really 


•  188S,  R.  r.  Ony,  7  C.  *  P.  230,  Coleridge, 
J.  (ileclaration  taken  down,  then  iiigned  bjr  the 
devlerant ;  the  writing  preferred  to  the  writer'* 
oral  testimonv) ;  18t)3,  BonUlen  v.  State,  102 
Al*.  78,  84,  15  So.  341  (declRmtion  "reduced  to 
writin({"  ill  an  unsin-vitied  way,  preferred,  if 
available) ;  1858,  People  v.  Glenn,  10  Cal.  33, 
37  (deelaratic>ii  reduced  to  writins  and  aigned, 
preferred  to  oral  testimony  ;  oral  ueclarationa  at 
a  dilferent  time  also  allowed,  the  written  one 
being  first  proved)  ;  1860,  State  v.  Tweedy,  11 
la.  350,  3S9  (declaration  reduced  to  writing  at 
the  time  and  signed  ;  the  writing  nreferrt^l ;  but 
oral  aUtenienta  at  other  times  admissible) ;  1895, 
Ssvlor  V.  Com.,  97  Ky.  184,  30  8.  W.  390  ;  1892, 
King  r.  State,  91  Tenii.  «17,  650,  20  8.  W.  169 ; 
1876,  People  r.  Tracv,  1  Utah  343,  346  (calle.1 
"the  best  evidence  ';  here  signed  by  the  de- 
clarant). 

•  1722,  R.  ».  Reason  and  Tranter,  16  How. 
St.  Tr.  38  (Pratt,  t.  C.  J. :  "  You  know  in  the 
Court  of  Chancery,  when  the  iwrty  is  examined 
oil  bin  oath,  he  gives  in  a  first  answer,  and  on 
exceptions  taken  to  it  he  gives  in  a  second,  and 
BO  a  thini ;  all  these  are  taken  but  as  one  answer 
and  entire  confession  of  the  party.  .  .  .  [Now 
in  this  case  of  alleged  murder]  this  minister 
came  toeni|uire  of  this  [dvinir]  gentleman  about 
tlie  circumstances  of  his  death  j  after  that,  the 
Kuiie  gentleman  is  preaent  when  the  justices  of 
the  [K'sce  come ;  thereu|>on  the  justices  of  the 
|»-.ioe  desire  him  to  take  it  in  writing ;  ho  nsks 
t!ie  same  ipeatioua  aa  he  did  before,  and  tliey 
are  taken  in  writing  j  he  takes  it  deaigning  to 
make  the  first  examination  more  authentic  to 
charge  the  person  that  gives  the  examination. 
Now  really,  when  all  this  is  done,  the  exami- 
nation of  him  before  the  justice,  taken  in  writing 
by  the  same  person  that  enquired  of  him  before, 
aud  all  this  dooe  iu  order  to  perfect  aud  consnoi- 


mata  the  examination,  whether  you  will  not  take 
them  both  together  as  one  entire  account  given 
by  the  deceased!";  Fortescne,  J.,  thought  dif- 
ferently :  "  I  think  we  should  allow  what  was 
said  at  other  times  to  be  given  iu  evidence,  be- 
cause the   first  is  no  examination,  because  no 
justice  of  the  peace  then  present,    so  that  the 
examination   stands  di«tinctly   by   itself,"  and 
this  opinion  prevailed) ;  1859,  Collier  v.  Stsle, 
20  Ark.   36,    44  (declarations  made  on   three 
different  occasions,  on  the  last  two  Ijeing  reduced 
to  writing  i  the  first  statenientu  received,  withoMt 
pro<lucing  the  others) ;  1858,  Peoplef.  (ilenn,  10 
Cal.  32,  37  (see  note  4,  lupra) ;  1868,  People  v. 
Vernon,  85  id.  49 ;  1900,  itoirison  r.  State,  42 
Fla.  149,  28  So.  97  (any  one  of  se|iarate  written 
statements,    admiiuilile    witlinnt    the    others)  ■ 
1898,  Dunn  v.  Peoj.le,  172  III.  582,  50  N.  E. 
137  (BtHtement*  at  several  times ;  reduction  to 
writing  on  one  occasion  docs  not  exclude  oral 
testimony  of  the  statements  "on   other  oc<-a- 
sions");  1898,  Une  p.  State,  151  Ind.  511,  61 
N.  E.  1056  (other  and  oral  statements  not  ex- 
cluded) ;  1860,  Stale  v.  Tweedy,  U  la.  350.  369 
(see  note  4,  npra) ;  1903,  Hendrickson  r.  Com., 
—    Ky.  —  ,    73  .S.  W.   764  (other  statements 
made  "about  or  subsemient  to  the  drafting"  of 
the  paper  signed  by  the  deceased,  adniitteil) ; 
1882.  Prople  v.  Sin  'ison,  48  Mich.  474,  478,  12 
N.  W.  662  (oral  declarations  at  different  limes, 
adinisiiihle.  tcmble) ;  1880,  F.)i|ier!<on  v.  State,  5 
Lea  291,  297,  temUe  (see  note  1,  mprn)  ;  1897, 
State  V.  Carrington,  15  Ttah  480,  50  Pac.  .'i26 
(oral  declarations,  afterwards  reduced  to  writing 
and  assented  to;  all  admissible)  ;  1902,  Henlr. 
State,  43  Tex.  Cr.  575,  67  8.   W.  495   (other 
statements,    made  at  the  same  time   with  one 
miuceil  to  writing  and  signed,  held  admissible  ; 
Henderson,  J.,  diss,). 
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i  1349).     It  seems  not  to  have  been  .pplied  to  dying  declarations. 

8  1461.  J«d«.  «>a  Jwy.    (a)  That  the  judge  is  to  pass  on  the  pnliminar 
condmons  necessary  to  the  admissibiUty  of  evidence  is  unquestioned  (no,] 

A  fu  ■  ■  1?  ''  '"  °'  *'"""*•  *''•*• ""™  "  consciousness  of  inipendini 
death  18  according  to  the  foregoing  principles  legally  ensential  to  admissibility 
the  judge  mtutdtUrmine  whether  that  condition  exists  before  the  declan 
tion  IS  admitted' 

(6)  After  a  dying  declaration,  or  any  other  evidence,  has  been  admitted 
the  wtght  to  be  given  to  it  is  a  matter  exclusively  for  the  jury.  They  mai 
believe  it  or  may  not  believe  it ;  but,  so  far  as  they  do  or  do  not.  their  juda 
ment  IS  not  controlled  by  rules  of  law.  Therefore,  though  they  themselve. 
do  not  suppose  the  declarant  to  have  been  conscious  of  death,  they  may  still 
believe  the  statement;  conversely,  though  they  do  suppose  him  to  have  been 
thus  conscious,  they  may  still  not  believe  the  sUtement  to  be  true.  In  other 
words,  their  canons  of  ultimate  belief  are  not  necessarily  the  same  as  the 
preliminary  legal  conditions  of  admissibility,  whose  purpose  is  an  entirely 
different  one  (anU  §  29).  It  is  therefore  erroneous  for  the  judge,  after  once 
admitting  the  declaration,  to  instruct  th<i  jury  that  they  must  reject  the  decU- 
ration.  or  exclude  it  from  consideration,  if  the  legal  requirement  as  to  con- 
sciousness  of  death  does  not  in  their  opinion  exist  No  doubt  they  may 
reject  it,  on  this  ground  or  on  any  other;*  but  they  are  not  to  be  expected  to 
follow  a  deBnition  of  law  intended  only  for  the  judge.  NeverthelVss,  this 
heiBsy  has  obtained  sanction  in  a  few  jurisdictions;*  it  is  analogous  to  that 
already  discussed  m  reference  to  a  jury's  use  of  confessions  (ante,  §  861) 

8  1452.  peotaratloa.  luabl.  by  Blther  Party.  Owing  to  the  present 
peculmr  limitation  of  this  evidence  to  public  prosecutions  for  homicide,  and 

aeclinnt  wm  at  the  point  of  drath  ami  eonaciona 
rfit);  1902,  Bute  t.  Pl.illipa,  118  I«.  680,  92 
N.  W.  878  (the  juiy  are  to  recoiiMiJcr  it  under 
Jll  the  cireumatMcn) ;  1898,  SUt«  v.  Sexton, 
W  Mo.  8»,  48  8.  W.  482  (the  judge  paaaea  on 
•drntoibility.  hot  the  jury  may  be  aflowed  to 
weigh  the  ralue) ;  1872,  8Ute  r.  Williama,  87 
fj/.p-  '*'  I'  (the  judge  muat  paaa  on  admia- 

aihlllty), 

»  187«,  Jaokaon  v.  State,  M  Oa.  SSSfinatme- 
tlon  to  the  jury  to  decide  whether  the  statement 
waa  mwle  at  the  point  of  death,  held  pmnri)  ; 
ISI5'  „""•""  >'■  •'*'«»'•.  «8  i'l.  68,  82  (unw)  ; 
18W.  Smith  v.  State,  110  id.  256,  34  8.  E.  2M 
(inatmction  that,  if  jniy  thought  the  daclarant 
not  at  point  of  death  nor  conacioua  of  it,  they 


Jrre,  in  1790,  H.  ».  Woodcock,  Lei^h  Cr.  U, 
Sd  ed.,  S63 ;  but  tliia  waa  aabaeqnently  repo- 
diated  m  EngUnd,  and  the  principle  aa  atated 

f  i?I'  „  "."i*  *"™  ^  ■••»•  '*«n  ""c*  doubted  : 
1816,  B.  ».  Hooka,  1  Stark.  521  (Hlenhorough, 
Ij  C.  J.,  iold  thia  waa  the  "  nntnimoua  opinion  " 
or  the  judgea  here,  on  a  connulution  from  IreUnd: 
"it  might  aa  well."  Mr.  Sturkie  adda,  "  be  left 
to  a  jury  to  aay  whether  a  witneoa  ought  to  be 
iwom,  or  whether  ha  ia  not  ineapaciuted  by 
ignoranoe  or  infamy  or  any  other  cauae  from 
gnng  evidenoe  upon  oath  ") ;  189S,  Com  » 
Buhop,  185  Maoa.  148,  42  X.  E.  S«0;  1887, 
People  ».  Smith,  104  Jf.  Y.  491.  504,  10  W  E. 
•78  ("  It  cuinM  be  left  to  the  jiirv  [in  the  lirat 
taaUnceJ  to  aay  whether  the  decewd  thought 
he  waa  dying  or  not,  for  that  mniit  be  decided  by 
the  judge  before  he  permiu  the  declaration  to  be 
gtren  in  eridenoe  "). 

So  alao  for  the  opinian  rule :  1901,  Jonea  r 
St«e.  79  Miaa.  SM,  SO  So.  759  (whether  a  decla^ 
ration  u  matter  of  opinion  ia  for  the  Court  to 
deterniine  before  auhmwiion  to  the  jury  ;  State  ». 

i  .HI''  ?.•  *^'  '"■^^  "»'«  2,  diatinguiahed). 
»  1899,  Buih  ».  State,  109  Oa.  120,  34  S.  E. 
J98  (the  jury,  "in  puiaing  npon  the  value  and 
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miint  not  conaider  the  declaration,  held  proiier)'- 
1903,  Anderaon  v.  .State,  117  id.  266,  43  8.  K, 
835 ;  IBOS.  Smith  v.  State,  118  i.l.  61,  44  S.  E. 
817  ;  1896,  Com.  v.  Brewer,  164  Maaa.  677,  48 
N.  E.  92  (an  inatmction  "  You  are  not  to  con- 
aider  the  aUtement  .  .  .  unlem  you  on'  s«tiKlied 
.  .  .  tkat  he  beliered  that  there  won  u  hope  of 
life,  hM  proper) ;  1899,  Hopkina  v.  State/  — 
Tex.  tr.  — ,  68  8.  W.  819  (the  trial  C««t  al- 
lowed to  "aubait  tiw  queati«tu  to  tlw  jury  "). 
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tun 

the  tenor  of  the  deolantiou  usiullj  nude  by  the  drintr  MMon  it  i... 
time,  been  .xgued  Ijet  the  decuitione  <lZ£!^'Xj'l^:Z. 

ZJlST""'  '"  °°  '"'"'•"°"  '''-»•-'•  ««»  ^  beJn  genets 
*!»<».  Moon  ».  BUto,  IS  AU.  T«7:  1*81. 

JSf-  !?"•  ••  *«»<l«».  u  Or.  «Mriap£.4«V 
iewji.ttM  ,.  V.  a,  146  u.  8.  i6i.  la  ton.  »: 


Beb.  Ml,  3  Lnr.  Cr.  C.  180  (a  dMLattam 


•""*«'>»  »«irfwd  in  fiiTor  of  Um  |>riioa«r,  bat 
M  MnDtBdu  tbf  uBoont  of  paaiihawot) :  1873. 

G_M|h.  d«l«rtiOB.CM110t  b.  i£wd^ 
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SoB-TiTLB  II  (eoHttntud):  EXCEPTIONS  TO  THE  HEARSAY  RULE 
Tone  II :   STATEMENTS  OF  FACTS  AGAINST  INTEBE8T. 


omArax  zXiVm. 

1 14U.   Id  genenl ;  BUtutct. 

1.  Tb«  WaoMaity  Priaolpto. 

I  USA.  Death,  AbMiica,  loHoitY,  ete,  w 
mikiiia  th«  WitDCM  UnavaiUbU  ;  Keccipti  of 
•  Tbird  Ptnon. 

S.  Th*  OlrenmstantUl  OuaxaiitM. 


1 14S7.   Otnerml  Pi4nci{ile. 


I  14M.  Apinrt  Interest  *t  thi-  Tim*  of  < 
SUttment ;  Ci»ditor'«  luaiirernw-iitof  Ptyiiiei 

I  14a7.  Statement  tu  Iw  luuilu  AiiU  Ut 
Mot*m. 

51468.   Piurrving  Intrrmt  tu  he  nbuwB 
ependeut  EriUviice. 
I  U99.   Buteiuuiits  uiey  l>c  Onl  u  well 
MVKtUn. 


8.  TMUmonlal  QuallfioatloiM  and  Ott 
ladapMidant  RoIm  of  Brldra 
Mid   BubatantlTa   Law. 

11471.  Teetiiiioiiiiil  QimliUi'ations. 
1473.   Aatfaeoticiitiuii. 
147S.   TenKiit'i    8Ut«iDruU    uaed    «e>i 
Undlord't  Title. 

I  1474.   Priucipid'a    SUtrmenU    u    egu 
Surety. 

1 1476.    Dintioction      brtween     Suteme 
I0iiiut  Intereets,  Ailuiiuioiii,  mud  Confisaiiu 

4.  ArbttrBry  Linltattoiia. 

V147fl.   Hiitory  of  the  exc'-ptiun  ;  8tstem 
act  tsuiniit  Penal  Interest  ex.luded  j  C 
feeaiona  of  Crime  by  a  Third  Peraon. 

■  1477.  Same:  Policy  of  tbia  LimiUtion. 


J  1458.  StatemeoU  predicating  a  limitad 
Intereat  in  Projierty. 

I  14S9.  Same :  Other  Statements  (Adnia- 
aions,  etc.)  al»ut  l.and,  discriminatod. 

I  1460.  StateinrnU  predicating  a  Fact  againtt 
Pecuniary  Interest ;  IndorsemenU  of  Payment ; 

1 1461.  SUtemanta  of  Sundry  FacU  against 
Interest 

1 1463  The  Fact,  not  the  SUtement,  to  ha 
■gainst  Intrrest. 

I  1463.  FacU  may  or  may  not  be  against 
Interest  according  to  Circumatancea,  or  accord- 
ing to  the  Piirtifs  in  dispute. 

1 1464.  No  Motive  to  Misrepresent ;  Prepon- 
derance of  Interest ;  Credit  ana  Debit  Entries. 

I  1465.  Statement  admissible  for  All  Facts 
Contained  in  it ;  Se|iarat*  Eutriea. 

§  1455.  la  gananU ;  StatiitM.  Tkis  exception  may  be  traced  back  as  ea 
as  any  of  the  others,  namely,  to  the  early  ITOOs.  The  historical  developmi 
can  be  more  particularly  noted  under  certain  details  of  the  rule  (poit,  §§  14 
1476).  The  exception  presupposes,  like  most  of  the  others,  first,  a  Neoess 
for  resortinn  to  hearsay  (ante,  §  1421),  t. «.  the  death  of  the  declarant,  or  so 
other  condition  rendering  him  unavailable  for  testimony  in  court;  a 
secondly,  a  Circumstantial  Guarantee  of  Trustworthiness  (ante,  §  1422), 
in  this  instance,  the  circumstance  that  the  fact  stated,  being  against 
declarant's  interest,  is  not  likely  to  have  been  <.tai.ed  untruthfully.  Then 
also  to  be  considered  (ante,  §  1424)  the  bearin?  of  other  independent  rulet 
evidence ;  and  finally,  there  are  certain  arbitrary  limitations  resting  on 
reason  at  all. 

In  a  few  jurisdictions  there  are  statutory  enaetmenti  purporting  to  c 
with  this  exception.'    They  are,  however,  for  the  most  part  obstructivi 

»  Cal.  0.  C.   P.  1872,  f  1946  ("The  entries      "1,  When  the  entry  was  msde  against  tli' 
and  otiier  writings  of  a  decedent,  made  at  or      terest  of  the  |ierson  malcing  it ") ;  |  185S  (• 
near  the  time  of  the  transaction  and  in  a  position      declaration,  act,  or  omission  of  a  deiwlenl. 
to  know  the  facU  sUted  therein  "  an  admissible      ing  suflicieDt  knowledge  of  the  sulyect,  at;^ 
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fuse 
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confusing  rather  than  helpful,  for  they  either  merely  retUte,  in  a  form  too 

Z:^Jy  ^  r""'  '"•  "•^'"•"•^^  eomu.o«.l«w  r'ule.  or  they  mi^.et 
mexUicable  oonfu.ion  cerUin  fragment,  of  thi«  and  other  exception,.     ThJi 

There  wa«  a  time  when  the  prenent  exception  waa  by  some  Bupposed  not 
t..  ex..t  b  thu  country  at  all ;  •  but  even  at  that  time  it'had  in  far^l^* 
r«c..«niUon  m  .undry  rulings;  and  it  is  t<Hlay  everywhere  fully  accented 
except  perhap.  in  the  courU  of  Maine.*  «  luuy  accepted, 

1.  The  Hacaealty  Prlnelple. 
S  1456.  Death.  Ab.«o*  ln..iaty,  .to,..  „  „„udn.  Wltn.«  VnurmM, 
The  Necesauy  Pnncpk  (««/*.§  1421).  as  hen,  applied,  signifies  the  h^Zi 
Bibihty  of  obtaining  other  evidence  from  the  same  source,  the  declaran  E 
uaavaiablem  per«,n  on  the  stand.  Whenever  the  witness  is  practicallf 
^ll'iufflde!'"'**^"""*'  ^  ""''"'**•    ^""^ '"  "'"versally  conceded 

18:J8,  JfUliamt,  J.,  in  FUeh  v.  Chapman,  10  Conn.  11 :  •'  The  oaiM  wh^r.  .m.».  -..m 
i.  .U^UtHi  M.m  to  p«H»ed  general?  upon  th.  principl,  thl^bJTll  drroVu™ 
loii,  better  evidence  cannot  be  had."  «  -    /    •«  uaseaw  oi  uie  per- 

The  principle  of  necessity  is  broad  enough  to  assimilate  other  causes :  but  the 
ruhngs  upon  causes  other  than  death  are  few.  They  are  ill-judged  so 
far  as  they  do  not  recognize  the  general  principle  of  unavailability  Illy^t 
and  ,iMO«Uy»  should  be  equally  sufficient  to  admit  the  statemeuu ;  as  well 

18M,  Libby  r.  Brown,  78  He.  492,  7  Atl. 

PhlllllN.  r    Cole,  10  A.  *   K.    108;  Wis,  h»T. 

Towtv.  White,  4  U.  AC.  328  ;  1829,  Si«rin)  v. 

Brown,  9  id.  93«,  ^,Me .-  186S,  P,,,.l,di!!k  v. 

Bridsw«t«r.  6  t.  *  B.  178 ;  ISDrt,  Bertmnd  v. 

H«un«n.   11    M«ii.  206,  210;   1884.  TrummeU 

J.  Hudnion.  78  Ala.  S2,H  ;  1864.  M.IimIcii  Co.  r. 

Ilig»II«,  16  U.  81  ;  I860,  Currier  r.  O.le,  14 
pr«y  604;  IsfiO,  Welwter  r.  Paul,  10  Oh.  St. 
636  ;  1846,  Umry  v.  Moiu,  1  Strobh.  64  ;  1840 

Davis  V.  Fuller,  12  Vu  189.  In  two  curly  Kin 
Priu*  ruliuipi,  long  outlawed  l>y  lime  and  later 
case*,  the  »tatem.Mits  of  liviiig  witne.sMi  were 
■dmitte.1  :  1 796,  Walker  t..  Biwlntock,  1  E»p. 
458  ;  180S,  Doe  r.  Rickarl.y,  6  id.  4. 

•  CoHtra,  1813,  Harriaoii  v.  Blades,  3  Camp. 
468  (the  declarant  bad  anfferHi  an  apoplectic  fit 
and  was  by  physioiaua  said  to  be  i>,  -xlremis  ■ 
Ellenborough,  L.  C.  J. :  "  No  case  has  gone  ao 
far  [as  to  admit  aueh  evidence]  and  I  am  afimid 
to  esublish  a  precedent.  It  is  difficult  to  deUr- 
miiie  when  a  (wtient  i»  past  all  hope  uf  cure.  If 
•uch  a  relaxation  of  the  rules  of  evidi-nce  were 
I>ermitted,  there  would  be  very  sudden  indispo- 
sitions and  recoveries"). 

V"*h."»!!"''*  ^°-  '■  '""»"'.  1»  I»-  81, 
Hmble ,  1881,  Jones  v.  Henry.  84  N.  C.  324. 


his  |>"<'uniat7  intanat,  is  also  admissible  aa  evi- 
ileiii.e  to  that  extent  against  his  successor  in 
interest")  ;  |  1870,  par.  4  ("The  act  ordeclara- 
tioii  (if  a  deceaae<(  person,  done  or  niaile  against 
hi*  interest  in  tpect  to  his  real  property  "  ia 
admissibb) ;  Oa.  Code  1895.  |  6180  (••  Declara- 
tions of  a  person  in  possession  of  property,  in 
disiwragement  of  his  own  title,  are  admlwible  in 
favDr  of  anv  one.  and  uainst  priviea") ;  {  6181 
( "  Tlie  declarations  andentriea  of  a  person,  since 
ilecessed,  against  his  interest,  and  not  made  with 
a  new  to  pending  litigation,  are  admiasible  in 
ivi.1,111*  in  sny  cajw ") ;  Ida.  Kev  St.  1887. 
J  .V.'9«  (like  Cal.  ('.  C.  P.  I  1946) ;  la.  t'o.le 
1-  '7,  «  4fl-'2  (like  Cal.  C.  C.  P.  I  1946) ;  Mont, 
r.  I'.  P.  1895,  H  3129,  8146,  i«r.  4.  3237  (like 
Cal.  (;.  V.  P.  It  1853.  1870.  par.  4,  1946) ;  Nebr. 
Coinp.  St.  1899,  I  6919  (like  Cal.  C.  C.  P. 
S  1946);  Or.  C.  V.  P.  1892.  f{  689,  70«.  par.  4 
(like  Cal.  C.  C.  P.  It  1863.  1870,  par.  4); 
i  rrt?  (like  Cal.  C.  C.  P.  |  1946,  inserting  after 
"ili'c-.saed  "  "or  without  the  State,"  and  after 
"  wntifigs,"  "  of  a  like  character  ") ;  Utah  Rev. 
Mt.  1S98,  I  3406  (like  Cal.  C.  C.  P.  |  1946). 

•  Smith's  Leading  Cases.  American  notes, 
1st  ed.,  II,  233  (1844),  8th  ed..  II,  881.  It 
was  also  ignored,  not  repuduted,  in  a  few  early 
ea^M.  such  as  LoDgensckar  ».  Hyde,  t  Binn.  1 
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EXCEPTIONS  TO  THE  HEARSAY  RULE. 


[Chap.  XLVIII 
Supervening  incompetency  through  intenst 


as  absence  from  the  jurisdiction.* 
stands  on  the  same  ground.' 

The  written  receipt  of  a  third  ^r*>»,  acknowledjjing  payment  of  money,  ia 
undoubtedly  a  statement  of  a  fact  against  interest  (post,  §  1461)  ;  but  it  can- 
not be  received,  under  the  present  principle,  unless  the  receiptor  is  deceased 
or  otherwise  unavailable.' 


2.  The  droumatantlal  Onarante*. 

§  1457.  In  General  Principle.  The  basis  of  the  exception  is  the  principle 
of  experience  that  a  statement  asserting  a  fact  distinctly  against  one's  in- 
terest is  entirely  unlikely  to  be  deliberately  false  or  heedlessly  incorrect, 
and  is  thus  sufficiently  guaranteed,  though  oath  and  cross-examination  are 
wanting : 

1861,  Blackburn,  J.,  in  Smith  v.  Blakey,  L.  R.  2  Q.  B.  326:  "When  the  entries  are 
against  the  pecuniary  interest  of  the  person  making  them,  and  never  could  be  made  avail- 
able for  the  person  himself,  there  is  such  a  probability  of  their  truth  that  such  statements 
have  been  admitted  after  the  death  of  the  person  making  them." 

1879,  Fiiiyibbon,  C-  J.,  in  Lalor  v.  Lalor,  4  L.  R.  Ire.  681 :  "  The  interest  against  which 
the  statement  appears  to  be  made  ...  [is  required]  in  order  to  supply  that  sanction  which, 
after  the  death  of  the  party,  is  accepted  as  a  8ul>8titute  for  an  oath." 

18.32,  liogem,  J.,  in  OiOblehouse  v.  Stong,  3  Rawle  437:  "The  principle  is  founded  on 
a  knowledge  of  human  nature.  Self-interest  induces  men  to  be  cautious  in  saying  any- 
thing against  themselves,  but  free  to  speak  in  tbeii  own  favor.  We  can  safely  trust  a 
man  when  he  speaks  against  his  own  interest." 

1841,  Gibson,  C.  J.,  in  Addamt  v.  Stitzinger,  1  W.  &  S.  244 :  "  [It  rests  on]  the  principle 
which  allows  entries  or  memorandums  which  were  prejudicial  to  the  interest  of  the  writer 
to  be  evidence,  .  .  .  thus  substituting  for  the  sanction  of  a  judicial  oath  the  more  power- 
ful sanction  of  a  sacrifice  of  self-interest." 

1879,  Co/er,  J.,  in  Mercer's  Adm'ry.  Mackin,  14  Bush  441:  "Experience  has  taught 
us  that  when  one  makes  a  declaration  in  disparagement  of  his  own  rights  or  interests  it 


•  1826,  Shearman  v.  AtkiD!^  4  Pick.  293  ; 
1903,  Pound,  C,  in  South  Omaha  r.  Wrzeusin- 
ski,  —  Nebr.  —  ,  92  N.  W.  1045  (in  a  concur- 
ring opinion  ;  ftdmittinK  the  letter  of  a  ci  y  clerk 
aWnt  from  the  jurisdiction);  Doubting.  1861, 
Williams,  J.,  in  Gerapulo  v.  Wieler,  lo  C.  B. 
690,  696.  Contra:  1831,  Stephen  ».  Gwenap, 
1  Moo.  k  Koh.  120  (fliKht  of  a  bankrupt  under 
a  criminal  charge) ;  18'i4,  Mahaska  Co.  v.  In- 
galls,  16  la.  81,  scmhte. 

•  1841,  Pugh  1).  Mcltae,  2  Ala.  394  ;  1831, 
Dwight  V.  Brown,  9  Conn.  93 ;  1833,  Fitch  ». 
Chapman,  10  id.  11  ;  Contra:  1825,  Burton  v. 
Scott,  3  Rand.  409. 

•  1844,  Joplin  v.  Johnston,  2  Kerr  N.  Br. 
541  (mortgagee's  receipt  for  rent) ;  1839,  Newell 
V.  liobercs,  13  Conn.  63,  72  ;  1826,  Shearman  v. 
Atkins,  4  Pick.  283,  293(assun)|itiit  by  guardians 
against  the  ward's  estate  for  money  spent ;  re- 
peipts  for  the  sums  in  question  were  admitted  ; 
the  referee  allowing  this  only  for  such  persons 
as  were  not  "  iilive  and  within  the  Comraon- 
weiilth');  1896,  Silventeiu  v.  O'Brien,  165 
Mu!is.    512,   43   X.   £.   496  (rcceipU  for  rent. 
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signed  by  tenants,  to  show  that  the  offering 
party  was  owner,  excluded);  1885,  Ferris  v. 
Buxell^  34  Minn.  262,  25  N.  W.  692  (receipt  nf 
third  person  is  not  evidence ;  nor  made  so  l.y 
a  statute  exempting  it  from  authentication  if 
properly  recorded);  1818,  Cutbush  v.  Gilbert, 
4  S.  &  R.  551,  655  (receipts  by  third  |>erson3 
not  calleil,  excluded;  "his  oath  is  better"); 
1825,  Morton  v.  M'Glaugblin,  13  id.  107. 
Contra:  1796,  Alston  v.  Taylor,  1  Hayw.  N.  r. 
381,  395  (counsel's  receipt  for  a  bond  taken  to 
sue  upon,  admitted  as  given  in  '*  the  course  of 
business"):  1853,  Reed  ».  Rice,  25  Vt.  171, 
186,  per  Redfield,  C.  .1.  (misunderstanding  Oil- 
son  V.  Gilson,  16  id.  464,  where  the  receipt  wxs 
by  an  agent  of  the  party).  The  following  |>iis. 
sage  prolmbly  leil  to  niisundeistanding  on  this 
point :  1842,  Oreenleaf,  Evidence,  §  147,  noti'  3 ; 
"  In  auditing  the  accounts  of  guanlians,  admin- 
istrators, etc.,  the  course  is  to  admit  receipts  as 
firima  facie  sufijcient  vouchers";  but  the  au- 
thorities cited  do  not  bear  this  out. 

Of  course,  such  receipts  of  a  parCii'Opponnit 
would  he  receivable  as  aiimissions  :  utile,  {  1019. 
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i»  generally  true,  and  because  it  is  so  the  law  has  deemed  it  safe  to  admit  evidence  of 
Buch  declarations."  > 

The  specific  applications  of  this  broad  principle  to  the  different  kinds  of 
facts  against  interest  come  now  to  be  considered. 

§  1458.  Statements  predicating  a  Limited  Interest  in  Property.  A  state- 
ment predicating  of  oneself  a  limited  interest  instead  of  a  complete  title  to 
proiKity  asserts  a  fact  decidedly  against  one's  interest,  and  has  always  been 
so  regarded.  In  particnlar,  assertions  thnf.  one's  estate  is  a  leasehold,  not  a 
freeliold,  or  tliat  one's  possession  is  not  as  owner,  but  merely  as  a^ent  or  as 
trustee  for  another,  are  admissible : 

1861,  Blackburn,  J.,  in  R.  v.  Birmingham,  1  B.  &  S.  763  :  "  Is  such  a  statement  [cutting 
down  an  interest  in  realty]  admissible  to  the  same  extent  and  for  the  same  purposes  as 
where  the  effect  of  the  statement  is  to  charge  the  person  with  the  rtceipt  of  money?  I 
neither  find  any  distinction  taken  between  them  in  any  of  the  cases,  nor  can  I  in  principle 
see  any.  Tlie  probability  that  a  man  would  speak  truth  (which  is  the  rea.«on  assigned 
for  admitting  the  evidence)  is  equally  great  whether  the  tendency  of  the  declaration  is 
to  establish  liability  for  money  or  to  deprive  a  man  of  real  estate." ' 

Such  statements  may  be  used  in  so  far  as  they  tend  to  prove  the  matter 
against  interest,  for  example,  that  some  other  person  is  the  owner  of  the 
higher  eatate.  But  they  could  not  be  received  to  prove  the  matter  as  to 
which  they  were  not  against  interest,  —  for  example,  the  ownership  of  the 
limited  estate  asserted.' 


1  So  also  Blackburn,  J.,  in  R.  v.  Birming- 
ham, 1  B.  4  S.  763 ;  Soincrville,  J.,  in  Humes 
v.  O'Bryan,  74  Ala.  79. 

»  Accord :  Eng. :  179.'>,  Walker  v.  Broad- 
stock,  1  Esp.  458  ;  1803,  Doe  v.  Rickarby,  5  id. 
4;  1808,  Doe  v.  Jones,  1  Camp.  367  (whether 
a  lueua  was  |)art  of  a  copybold  of  the  defendant ; 
a  writinff  by  ihe  deceased  former  owner  of  the 
copyholi),  then  occunying  the  loem,  that  he  did 
not  own  it  but  paid  "rent  for  it,  was  admitted 
for  the  plaintiff)  1811,  P.-noeable  r.  Watson,  4 
Taunt.  16  ;  1835,  Carne  v.  Nicoll,  1  Bing.  N.  C. 
430  ;  1845,  Baron  de  Bale's  Case,  8  Q.  B.  243  ; 
1847,  Doe  v.  Lnngfield,  16  M.  ft  W.  513  ;  1865. 
Smith  V.  Blakev,  L.  R.  2  Q.  B.  326 ;  Can.  : 
1862,  Powell  r.  Wathen,  5  All.  N.  Br,  258  (de- 
ceased's disclaimer  of  title,  ailmissible  for  one 
charged  as  exei'Utor  de  son  tort  of  the  ilei-i'iiscd) ; 
U.  S. :  1873,  Turner  r.  Tyson,  49  Oa.  165,  169 
(admission  by  the  heir,  of  the  gentiinoness  of  an 
ancestor's  divesting deeil,  received);  1892,  Lanmr 
V.  Pearre,  90  id.  377,  17  S.  E.  92  (.bclarations 
by  a  possessor  in  apiwircnt  ownership,  that  the 
laml  had  been  purclmsed  with  trust  funds  from 
the  sale  of  other  land,  admitted) ;  1846,  Doe  i: 
Evans,  1  Blackf.  322  (bv  a  possessor,  thiit  he 
was  tenant  only,  admitted) ;  1867,  Robinson  r. 
Robinson,  22  la.  427,  433  (trnst  dei'lanitions, 
admitted) ;  1902,  Walsh  v.  Whwlwriglit,  96  Me. 
174,  52  Atl.  649  ("deuliirations  of  a  deceased 
oceupant  of  land,  made  while  oixupying,  in  the 
course  of  his  occupation,  as  to  the  character  of 
his  occupation,  and  against  his  own  jiecuniaiy 
interest,  are  admissible  ") ;  1860,  Currier  e.  Gale, 
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14  Gray  604  (statements  as  to  land,  admitted)  • 
1843,  Pike  v.  Hayes,  14  N.  H.  20  ;  1845,  Ran.l 
V.  Dodge,  17  id.  359  (declarations  indicating 
possession  as  agent  or  tenant  merely,  not  owner, 
admitted) ;  1880,  Perkins  v.  Tonle,  59  id.  584  ; 
1894,  Lyon  v.  Ricker,  141  N.  Y.  225,  36  N.  E. 
189  (conditions  of  delivery  of  a  ileed  ;  the  de- 
ceased grantor's  de<Iaratioiis,  while  in  imsses- 
sion,  that  he  Lad  made  and  delivered  the  deed 
on  certain  conditions,  admitted);  1880,  Melvin 
f.  Bnllard,  82  N.  C.  37  ;  1895,  Swenlferger  v. 
Hopkins,  67  Vt.  136,  31  Atl.  153  (as  to  land 
boundaries,  admitted) ;  1890,  Dooley  r.  Bavnes 
86  Va.  644,  10  S.  E.  974  (deceased  possessor's 
declarations  that  he  had  only  a  life-estate  and 
could  not  transfer  a  fee,  admittccl) ;  1901,  First 
National  Bank  v.  Holland,  99  Va.  495,  39  S.  E. 
126  (husband's  declarations  of  a  j;ift  to  wife, 
made  when  free  from  debt,  admitted). 

*  1897,  Hollis  V.  Sales,  103  tia.  75,  29  S.  E. 
482  (declai-ation  by  a  husliand  that  he  maje  a 
deeii  to  his  wife  because  he  was  in  debt  to  her, 
excluded,  as  not  against  interest  on  the  (jues- 
tion  whether  the  deed  was  for  a  valuable  con- 
sideration). 

In  Crease  v.  Barrett,  1  C.  M.  ft  R.  931 
(1835),  and  Pike  v.  Hayes,  14  N.  H.  20(1843), 
a  declaration  as  to  the  extent  of  one's  land  was 
said  to  differ  from  a  ilechiration  as  to  the  limits 
of  one's  interest  in  it,  and  to  be  inadmissible. 
But  both  must  staml  on  the  same  footing ;  the 
fomier  sLiuM  be  admitted  as  indicating  that 
neighboring  estate's  extended  at  least  up  to  the 
point  named.     Accord:  1795,  Walker  r.  Broad- 
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§  1459.    Same :  Other  ButemenU  (AdmlMlons,  eto.),  abont  Land,  dlserlmi- 
nated.     There  has  been  in  some  jurisdictions  much  confusion  through  a 
failure  to  distinguish  certain  principles,  distinct  in  themselves,  but  all  find- 
ing an  application  to  declarations  about  land-possession  and  having  ouly  that 
superficial  feature  in  common.'    (1)  If  the  iisue  involves  a  prescriptive  title 
and  adverse  possession,  the  nature  of  the  possession  alleged  is  important,  and 
•  under  tlie  doctrine  of  rtrbal  Acts  {post,  §§  1778,  1779)  the  statements  and 
conduct  of  tlie  possessor  are  admissible  as  giving  character  to  the  possession 
and  indicating  whether  ;t  is  adverse  or  not.    Here  the  statements  are  not 
taken  as  assertions,  and  the  Hearsay  rule  is  not  applicable.    Their  chief 
limitation  is  that  they  must  accompany  the  possession  which  they  are  sup- 
posed to  characterize ;  but  the  declarant's  decease  is  not  a  condition.   (2)  Un- 
der the  principle  of  Admissions,  the  statements  of  a  party-opponent,  or  his 
predecessor  in  title,  acknowledging  an  inferior  or  different  title,  may  be  used 
(ante,  §  1082).    Here  the  main  requirements  are  that  the  admittor  must 
have  had  title  at  the  time,  and  that  the  admission  shall  be  used  only  against 
himself  or  his  successors ;  but  the  admittor  need  not  be  deceased  before  the 
statement  can  be  used.    Here,  too,  no  Hearsay  exception  is  involved.    (3)  In 
statements  offered  under  the  present  exception  to  the  Hearsay  rule,  the 
declarant  must  be  deceased.    Moreover,  there  must  have  been  an  interest  at 
the  time  to  say  the  contrary,  but  the  statements  may  be  used  in  any  contro- 
versy, without  regard  to  the  parties  concerned.    (4)  Still  dealing  with  Hearsay 
exceptions,  there  are,  further,  two  American  doctrines  admitting  declarations 
as  to  boundai-ies  (treated  post,  §§  1563-1570) ;  by  one  of  these,  obtainini,' 
generally,  the  declarant  must  not  have  been  an  interested  party  (for  example^ 
an  owner),  and  he  need  not  have  been  in  possession ;  but  by  the  other,  in 
vogue  in  a  few  Atlantic  jurisdictions,  he  must  have  been  an  owner  and  must 
have  been  on  the  land  at  the  time.    A  more  detailed  analysis  of  the  discrimi- 
nations between  these  and  other  superficially  related  statements  about  land 
is  elsewhere  made  {atite,  §  1087,  post,  §  1780),  as  well  as  of  the  distinction  of 
theory  between  statements  against  interest,  admissions,  and  confessions  (po>it, 
§  1475).    There  is  also  to  be  distinguished  the  doctrine  of  substantive  law 
forbidding  a  tenant  to  dispute  his  landlord's  title  {post,  §  1473). 

§  1460.  Statementa  predicating  a  Pact  against  Pecnniary  Interest;  Indorse- 
ments of  Paymenu ;  Receipts.  Statements  of  a  fact  against  pecuniary  in- 
terest furnish  the  greatest  number  of  illustrations,"  and  of  difficulties  as  well. 


■took,  1  Esp.  458.  A  unique  application  of  the 
liriuciple  i.s  found  in  the  folloning:  1855,  Al- 
Ipgheiiy  r.  Nelson,  25  Pi>.  334  ("  It  was  against 
tlie  interest  of  N.  to  expend  his  time  and  money 
in  taking  out  a  title  for  the  land  as  an  island,  if 
it  was  not  one.  His  application  therefore  was 
evidence  that  it  was  an  island  "). 

»  E.  g.:  1845,  Smith  v.  Martin,  17  Conn. 
401  ;  1855.  Plimpton  v.  Chamberlain,  4  Gray 
321;  1898,  MutiLil  Life  Ins.  Co.  v.  Logan,  31 
C.  C.  A.  1-a,  87  Fed.  6.37. 

•  The  fallowing  are  miscellaneous  instances  ; 


1834 


1900,  German  Ins.  Co.  v.  Bartlett,  188  HI.  165, 
68  N.  E.  1075  (creditors'  suit  for  property  con- 
veyed to  wife  by  deceased  husband  ;  declarations 
by  him  before  the  transfer,  that  he  was  imlebtcil 
to  her,  admitted) ;  1898,  Keeslingr.  Powell,  Ua 
Ind.  372,  49  N.  E.  265  (statemenUby  a  dcputv- 
treasnrer  that  taxes  had  been  paid  in,  admitted) ; 
1890,  Vogely  v.  Bloom,  43  Minn.  163,  45  N.  W. 
10  (consiileration  for  a  note  ;  entry  of  a  de. 
ceased  j«yee  of  another  note,  as  to  its  discharge 
and  the  making  of  a  new  note,  admitted) ; 
1903,  Quioby  v.  Ayen,  —  Nebr.  —  ,  96  N.  W. 
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Perhaps  the  oldest  form  was  the  account  kept  by  a  steward  or  haitiff  oi  sums 
collected  from  tenants*  Another  instance  was  the  entry  of  receipt  of  a  tithe- 
payment  in  a  vicar's  books.*  Money-receipts  in  general  have  always  boon 
conceded  to  fall  under  the  rule.«  Another  typical  instance  was  the  indorse- 
ment, on  a  note,  a  Ull,  or  a  hand,  of  payments  received;*  it  would  evidence 
the  payment  (under  this  rule),  and  the  act  of  payment  would  serve  as  an 
acknowledgment  of  existing  debt  (or  new  promise)  by  the  debtor,  and  this  in 
turn  would  be  sufficient  to  remove  the  bar  of  the  statute  of  limitations' 
Other  objections,  however  (noted  post,  §  1466),  impose  special  restrictions 
on  the  use  of  this  class  of  statements. 

§  1461.  atatemente  of  Snndry  PacU  againat  Intereat  There  are  many 
facts  which  in  their  ultimate  effect  may  be  against  proprietary  or  pecuniary 
interest,  though  in  their  immediate  and  narrow  aspect  there  may  be  no  such 
clear  character.  These  facts,  however,  may  nevertheless  be  facts  so  decidedly 
against  interest  that  no  one  would  be  inclined  falsely  to  concede  their  exist- 
ence. If  so.  on  the  general  principle  (ante,  §  1457)  they  should  therefore  be 
admitted.  No  more  precise  test  can  well  be  formulated,  except  in  the  sug- 
gestion that  the  interest  injured  or  the  burden  imposed  by  the  fact  stated 
should  be  one  so  palpable  and  positive  that  it  would  naturally  have  been 
present  in  the  declarant's  mind.J    It  has  by  one  Court  been  said  that  the 


464  ((lpoe«9e<l'8  statements  that  he  was  insol- 
vent, ailmitted) ;  1874,  Livingston  ».  Amioux, 
66  N.  V.  .IIQ  (receipt  by  a  sherilf  admitted). 

•  See  the  citations  MM*,  §  1476. 

•  1810,  Perigal  v.  Nicholson,  1  V.'ightw.  63. 

•  See  the  caaes  cited  antt,  §  1456. 

•  1728-29,  Starle  i>.  Lord  Bariington,  2  Stra. 
826,  3  Bro.  P.  C.  693 ;  1900,  t'unningham  r. 
Davis,  175  Mass.  213,  66  N.  K.  2  (mortgagee's 
indorsement  on  an  original  mortj^ge  note,  shov- 
ing discharge,  admitted).  A  credit  in  an  arconnt- 
book  lias  been  held  not  to  have  this  effect : 
1836,  Hancock  v.  Cook,  18  Pick.  82;  1886, 
Lihbey  v.  Brown,  78  Me.  792,  7  Atl.  114.  Com- 
pare $  1466,  ;xist. 

•  1841,  Addams  r.  Seitzinger,  1  W.  4  8.  244 
(Gibson,  C.  J. :  "  It  is  i.npossible  to  conceive  of 
■  'V,""''*  '"''  'al'ricating  such  a  memorandum 
while  the  right  of  action  remains  unimpaired. 
To  snppose  that  a  creditor  would  set  abont  the 
commission  of  what  is  at  least  a  moral  forgery, 
to  obviate  the  anticipatetl  consequences  o?  his 
own  apprehended  aupineneas,  when  he  might  by 
bringing  immediate  suit  prevent  the  occurre-  'i 
of  those  consequences  altogether,  is  absurd.  .  .  . 
It  is  not  to  be  supposed  that  a  creditor  could  so 
far  mistake  his  interest  as  to  sacrifice  a  part  of 
his  debt  to  save  the  residue  when  no  part  of  it 
was  in  danger.  It  is  possible  that  a  weak  man 
might  do  so ;  but  it  is  inconsistent  with  the  ordi- 
nary course  of  human  action  "). 

»  The  following  are  sundry  rnlings  applying 
the  principle  :  Enq. :  1861,  Smith  v.  Blnkey, 
U  R.  2  Q.  B.  326  (a  letter  by  a  clerk,  notifving 
the  employer  of  the  arrival  of  B.'s  draft,  "  with 
three  huge  cases,  at  the  office,"  and  going  on  to 
state  the  terms  of  the  contract  with  B.,  was  re- 
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jected  ;  Blackburn,  J.  :  "  It  is  no  more  than  an 
admission  that  he   has  the  carf    j.  the  three 
chests  which  have  arrived  at  the  office,  and  the 
possibility  that  this  statement  might  make  him 
liable  in  case  of  their  being  lost  is  an  interest  of 
too  remote  a  nature  to  make  the  statement  ad- 
missible in  evidence") ;  1877,  Sly  ».  Sly,  L.  R. 
2  P.  D.  91  (declaration  by  one  raising  a  loan 
that  his  estate  was  a  life  mterest  under  a  will, 
admitted  to  show    the  existence  of  the  will) : 
1891,  Flood  V.  Russell,  29  L.  R.  Ire.  96  (decla- 
rations by  a  wife  as  to  the  existence  of  a  will  of 
her  husband  by  which  she  profited  less  than  by 
his  intestacv,  admitted) ;  Can. :  1902,  Yuill  v 
White,  5  N.  W.  Terr.  275,  291  (the  mere  state, 
ment  of  the  terms  of  a  contract  is  not  of  a  fact 
against  interest) ;  U.  S. :  1899,  Georgia  R,  t  B. 
Co.  V.  Fitzgerald,  108  Ga.  507,  84  S.  E.  316 
(wife's  action  for  husband's  death  ;    the   hus- 
band's statement  of  his  careless  conduct,  ad- 
mitted) ;  1901,  State  v.  Alcorn,  7  Ida.  599.  64 
Pac.  1014  (ileclaratioDS  as  to  pregnancy,  by  one 
seeking  an  abortion,  admitted,  chieHy  on  this 
ground) ;  1876,  Ross  v.  McQuiston,  45  la.  147 
(a  testator's  declaration,  when  sane,  that  he  had 
not  been  in  his  right  mind  for  twenty  years,  ad- 
mitted) ;  1898,  .Moehn  i>.   Moehn,  105  id.  710, 
75  N.  W.  521  (declaration  by  an  indorser  of  a 
note,  that  it  was  not  paid  and  that  it  belonged 
to  his  wife,   held  not  against  interest);  1898, 
Walker  v.  Brantner,  59  Kan.  117,  62  Pac.  80 
(action  for  the  death  of  the  plaintifTs  husband, 
a  railway  engineer  ;  declarations  of  the  husband, 
after  the  injury,  that  he  could  have  avoided  it 
by  keeping  a  lookout,  admitted) ;  1S89,   Hnrs- 
ford  V.  Rowe,  41  Minn.  247,   42  N.  W.  1018 
(Dickinson,  J.:    "Declarations  by  a  peraou  to 
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liability  involved  in  the  fact  stated  must  not  be  a  mere  conditional  or  contin- 
gent o'.e.»  But  this  limitation  cannot  be  supported,  and  would,  if  consistently 
carried  out,  practically  nulhfy  the  exception  in  this  respect.  Tlie  liability 
to  pay  conditionally  is  none  the  less  a  liability ;  moreover  every  contrnct  is 
subject  to  some  conditions  irai^sed  by  implication  of  law.  The  incurring  of 
a  contract  liability  of  any  sort  is  on  principle  a  fact  against  interest.' 

§  14(;2.  The  Pact,  not  the  Statement  to  be  against  Interest.  It  must  be 
remembered  tiiat  it  is  not  merely  the  statement  that  must  be  against  interest, 
but  the  fact  stuted.  It  is  because  the  fact  is  against  interest  that  the  open 
and  deliberate  mention  of  it  is  likely  to  be  true.  Hence  the  question  whether 
the  stutfrnent  of  the  fact  could  create  a  liability  is  beside  the  mark." 

§  1463.  Facto  may  or  may  not  be  against  Interest  aooordlng  to  Clronm- 
stanoes  or  aooordlng  to  the  Parties  In  dlspnte.  A  fact  thus  stated  may  or 
may  not  be  against  interest  according  to  the  circumstances.  For  example, 
a  statement  that  one  is  iwt  a  partner  in  a  certain  firm  states  a  fact  which 
favors  one's  interr  ,t  if  the  firm  is  insolvent  (and  a  deficit  is  therefore  to  be 
made  up),  but  disfavors  one's  interest  if  the  firm  is  solvent  (and  profits  are 
thus  to  be  shared) ;  while  a  statement  that  one  is  a  partner  in  the  firm  is  for 
and  against  interest  in  just  the  reverse  situations.' 

Again,  the  same  fact  may  or  may  not  be  against  interest  according  to  the 
parties'  situation  in  the  case  in  which  it  comes  into  dispute ;  it  may  be 
against  interest  in  one  aspect,  but  in  favor  of  interest  in  another.' 


show  that  he  had  executed  a  will,  or  that  he  had 
not  executed  a  will,  or  that  he  h.  i  revoked  his 
will,  ...  are  not  to  be  regardei.,  in  general, 
aa  deelaratiDus  against  interest,  for  the  acta  to 
which  the  declarations  r  late,  and  the  con- 
setiuencea  of  Such  acts,  are  wholly  witliin  the 
control  of  the  person  whose  declaration  is  in  ques- 
tion ") ;  1902,  Halvorsen  v.  Moon  &  K.  L.  Co., 
87  id.  18,  91  N.  W.  28  (deceased  employee's 
statement  that  a  lira  in  a  room  in  his  charge  had 
been  caused  by  an  act  of  negligence  on  his 
part,  admitted ;  good  opinion) ;  1894,  Farrell 
V.  Weitz,  160  Mass.  288,  35  N.  E.  783  (admis- 
sions of  paternity  by  a  deceased  person,  not  re- 
ceivable for  the  defendant  in  bastanly) ;  1896, 
Lucas  V.  V.  S.,  163  U.  8.  612,  16  Sup.  1168 
(a  statement  that  the  declarant  did  not  belong 
to  the  Choctaw  Nation,  excluded  ;  but  the  snb- 
ject  is  confused  with  thai  of  Admissions) ;  1881, 
Tate  V.  Til  e's  Ex'r,  75  Va.  532  (a  memoran- 
dum of  the  receipt  of  bonds  deposited  with  the 
writer  aa  biilee  without  reward,  held  not  suf- 
ficiently nffninst  interest). 

»  1843,  K.  V.  Worth,  4  Q.  B.  134  (the  entry 
waa  :  "April  4th  1824,  W.  Worsell  came  [as 
farm-hand]  ;  and  to  have  for  the  half-year  408." 
Lord  Denman,  C.  ,1.  :  "The  book  here  does  not 
show  any  entry  operating  against  the  interest  of 
the  party.  The  memorandum  could  only  fix 
upon  him  a  liability  on  proof  that  the  services 
had  been  perforraeil. " 

»  1850,  Wiiite  V.  Chouteau,  10  Barb.  209 
(incurring  an  obligation  to  reimburse  a  surety)  ; 
1859,  People  ii.  Blakeley,  4  Park.  Cr.  C.  185 


(executing  a  note) ;  1889,  Hosford  v.  Rowe,  41 
Minn.  247,  42  N.  W.  1018  (a  husband  Mid  that 
he  had  destroyed  au  antenuptial  agreement  re- 
serving to  himself  power  to  will  awav  from  his 
wife  more  than  the  statute  permitted). 

'  This  has  been  misunderstood  in  the  follow- 
ing case  :  1869,  Western  Maryland  K.  Co.  v 
Manro,  32  Md.  280  (Brent,  J.,  rejecting  a  state- 
ment  by  a  collector  that  he  had  received  money 
from  X.  in  payment  of  stock-subscriptions: 
"  How  the  declaration  offered  was  against  the 
interest  of  M.  [the  collector],  we  have  been  un- 
able to  discover.  It  did  not  create  a  debt  or  es- 
tablish a  liability  on  his  part  to  pay  a  sum  of 
money  to  any  person  or  body  corporate.  It  did 
not  furnish  any  ground,  or  pretext  even,  upon 
which  he  might  have  been  sued  or  proceeded 
against  either  in  law  or  equity  "). 

'  1857,  Baines'  Adm'r  ».  Raines'  Cred'rs,  30 
Ala.  428  ;  1883,  Humes  v.  O'Bryan,  74  id   79 

»  1883,  Chase  v.  Smith,  5  Vt.  5.17  (the  plain- 
tiff sued  for  services  rendered  when  a  minor  ; 
the  defendant  offered  an  entry  in  his  books  cred- 
iting the  plaintiff's  services,  but  to  his  father, 
who  owed  the  defendant  money,  and  not  to  the 
plaintiff ;  it  was  rejected.  Here  the  entry  was 
against  his  interest  so  far  as  conccme<l  the  ren- 
dering of  the  services.  But  that  was  not  dis- 
puted. Aa  to  whether  the  contract  was  witli 
the  plaintiff  or  his  father,  it  was  obviously  the 
defendant's  interest  to  attribute  it  to  the  father, 
against  whom  he  had  a  set-off;  hence  on  this 
point  the  entry  wai  not  against  his  interest). 
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§  1464.  Mo  Mottra  to  Mlweprasent ;  Preponderanoe  of  Intereat;  Cradlt 
and  Dablt  Bntrlaa.  It  has  sometimes  been  said,  loosely  and  in  analogy  to 
other  Hearsay  exceptions,  that  there  must  l>e  no  motive  to  misrepresent ;  this 
being  put  as  an  additional  requirement.'  But  there  is  no  such  additional 
requirement.  The  real  object  of  tliis  mode  of  statement  is  to  furnish  a 
test  for  a  not  uncommon  situation,  —  the  situation  in  which,  along  with  the 
disserving  interest,  there  is  also  a  more  or  less  palpable  interest  to  be  served 
by  the  fact.  The  real  question  is:  Shall  we  attempt  to  strike  a  balance 
between  the  two  opi>osing  interests  and  admit  the  statement  only  if  on  the 
whole  the  disserving  interest  preponderates  in  probable  influence  ?  Or  shall 
we  regard  the  disserving  interest  as  sufficient  to  admit,  and  leave  the  other 
merely  to  affect  the  credit  of  the  statement  ?  The  former  alternative  seems 
the  proper  one,  and  is  generally  followed.*  It  must  be  noted,  however,  that 
80  great  a  judge  as  Sir  George  Jessel  has  said  tliat  the  latter  alternative  is 
the  proper  one,  i.  e.  the  counter-interest  should  aflVct  only  the  weight  of  the 
evidence.* 

A  common  illustration  of  this  question  is  the  use  of  a  merchant's  credit 
entry  of  payment  received  (thus  against  his  interest)  which  at  the  same  stroke 
has  included  (thus  in  favor  of  his  interest)  the  debit  entry  of  his  claim  lead- 
ing to  the  payment;  and,  conversely,  an  agent's  debit  and  credit  account  in 
which  the  receipts  creating  liability  are  on  the  whole  equalled  or  exceeded  by 
the  payments  or  cn^dits  in  his  favor.  When,  in  the  former  case,  the  entry  of 
payment  received,  or,  in  the  latter  case,  of  an  item  creating  liability,  is  sought 
to  be  used,  the  argument  has  been  made  that  since,  taking  both  sides  of  the 
account  together,  the  writer  is  not  left  with  any  lifxbility  and  perhaps  appears 
to  have  a  claim  for  a  balance,  the  mrtter  cannot  be  said  to  be  against  his 
interest.  Tiiis  argument,  accepted  at  Nisi  Prius  in  Doe  v.  Vowles,*  has  since 
been  repudiated.    The  answer  to  it  is  that  the  entrant's  interest  in  making 


»  183.3,  Glradov  v.  Atkins,  3  Tyrw.  301  ; 
1837,  M^iiks  r.  Uhee,  3  BinR.  N.  C.  408, 
Vauglmn,  .1.;  1864,  C'ountv  of  Mahaska  v.  In- 
galU,  16  la.  81  ;  1831,  GilcbrUt  v.  Mavtin,  1 
Bailey's  &i.  603. 

»  1821,  Short  V.  Le«,  2  Jac.  k  W.  477,  489 
(entries  by  one  of  a  coUeRe  of  vicars,  who  was 
also  proctor  or  collector,  of  dues  for  the  college, 
were  otijected  to ;  Sir  T.  Pliimer,  M.  1{. : 
"  Though  the  proctois  were  nieniliors  of  the  bo<ly 
of  vicars,  that  does  not  affect  the  ({round  on 
which  such  entries  are  admitted  j  there  being 
evidently  a  balance  of  interests,  and  the  interest 
in  making  the  entry  the  smallest.  ...  If  we 
look  to  tlio  set-otr  of  the  opposite  interests,  the 
pre|)onderance  lieing  agninst  making  false 
charges,  reduces  him  to  the  situation  of  any 
other  proctor  or  collector").  Aeeoni:  1841, 
Clark  V.  Wilniot,  1  Y.  i,  V.  64  ;  2  Y.  &  C.  259, 
note ;  1862,  Ganton  v.  Size,  22  U.  V.  Q.  B.  483  ; 
1886,  Confederation  Life  Ass.  r.  O'Donncll,  13 
Can.  Sup.  825,  229  ;  1895,  Freeman  v.  Brewster, 
93  Ga.  648,  21  S.  E.  165.  Compare  Massey  v. 
Allen,  U  R.  13  Ch.  D.  662  (1879). 
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»  1876,  Taylor  v.  Witham,  L.  R.  3  Ch.  D. 
605  (.Tcssel,  M.  K.  :  'It  must  be  prima  facie 
against  his  interest ;  mat  is  to  say,  the  natural 
meaning  of  the  entry  standing  alone  must  be 
ag.iinst  the  intercut  o'  the  man  who  made  it. 
Of  course,  if  yoi'  can  prove  aliunde  that  the 
man  had  a  particular  reason  for  making  it,  and 
that  it  was  for  his  interest,  you  may  destroy  the 
value  of  the  evidence  altogether  ;  but  the  ques- 
tion of  admissibility  is  not  u  question  of  value. 
The  entry  may  be  utterly  worthless  when  yon 
get  it,  if  you  show  any  reason  to  liclieve  that  he 
had  a  motive  for  making  it,  an<i  that  though 
apiBirently  against  his  interest,  yet  really  it  was 
for  it  ;  but  that  is  a  matter  for  sul)sci|uent  con- 
sideration when  you  estimate  the  value  of  the 
testimony").  Accord:  1857,  Raines"  Adm'r  i'. 
Raines'  Creil'rs,  30  Ala.  428. 

*  1833,  Doe  v.  Vowles,  1  Moo.  &.  R.  261  (a 
receipt  for  payment  for  work  done  was  objected 
to  because  the  single  entry  of  the  claim  and  the 
release  could  not  be  against  interest,  as  "  this 
left  the  writer  just  in  the  same  situation  as 
before  ; "  this  objectioo  was  sustained). 


I  1464  EXCEPTIONS  TO  THE  HEARSAY   RULE.      [Ch*p.  XLVIIl 

the  favoring  items  does  not  really  affect,  as  a  counter-motive,  his  interest 
against  the  mdividual  charging-items ;  the  entries  of  the  latter,  taiien  bv 
themselves,  are  to  be  trusted : 

1828,  lto,ce  y  Brcnton,  3  M.  &  Ry  206;  it  wm  objected  by  M.-.  Broush.m.  ag.in.t  . 
toll-keeper.  book,  tli.t  "where  in  the  .ame  document  in  which  the  charge  appean,,  a 
dwchnrge  al«o  appearx,  which  aquare.  the  account,  or  it  may  be  leave,  a  balance  in  hi. 
faror.  then  taking  the  whole  together-  both  «ide.  of  the  account,  the  charge  and  the 
diMharg^  -  the  reason  fail-,  becauie  it  no  longer  is  a  declaration  of  a  parfy  against  hi« 
own  intereat;  it  may  he  a  declaration  for  bis  own  interest";  the  argument  was  dianp- 
proved  ;  Lmk,hh,  J. :  'A  man  is  not  likely  to  charge  him-*lf  for  the  purpose  of  getting 
.discharge  ;  renUnUn,  U.  C.  J.:  "Almost  all  the  accounts  that  are  product  arf 
accounts  on  both  sides.  That  objection  would  go  to  the  very  root  of  that  sort  of 
evidence.    ' 

§  1465.  Statament  •dmlMlble  for  AU  Fact*  Contained  In  it;  Separata  Bn- 
trie..  Since  the  principle  is  that  the  statement  is  made  under  circumstances 
fairly  guaranteeing  the  declarant's  sincerity  and  accuracy  {ante,  §  1457)  it  is 
obvious  that  the  situation  guarantees  the  correctness  of  whatever  he  may  say 
while  under  that  influence.  Tn  other  words,  the  statement  may  be  accepted 
not  merely  as  to  the  specific  fact  against  interest,  but  also  as  to  every  fact  eon- 
tamed  tn  the  same  statement}  As  for  the  limits  which  it  thus  becomes  neces- 
sary  to  set,  these  must  be  largely  a  matter  of  judgment  in  each  case  For 
the  phrasing  of  a  rougli  general  test,  different  language  has  been  used  by 
different  judges :  ' 

1851,  Pollock   C.  B.,  in  P.rnVa/v.  Ar„nwn,7  Exch.  1:   "If  the  entry  is  ..Imitted  as 

iLt*  o','    ,.     "'^":'*  °'  ""'  f"""'y  '"*''*"8  '»•  ''  "'»"*""'  "'*»>  *'  th"  *l>ole  statement  " 
1881,  BlaMun,  J.   w  Smith  v.  Bl.itey,  L.  R.  2  Q.  B.  320  :   "  [It  is]  admissible  as  evi- 

dence  not  merely  of  the  precise  fact  which  Is  against  interest,  but  of  all  matters  involved 

in  or  knit  up  with  the  statemont." 

a..!f!f'?'"/"  '"  ^:,  '■•  ^"'"■'  '^  «■  *  Q.  B.  314:  "The  principle  that  a  declaration 
aganst  interest  was  evidence  as  to  all  that  formed  an  essential  part  of  it  was  long  since 
settled  ;  here  the  entry  "Paid  Brook  balance  of  a  quarter's  rent  due  on  24  June  last 
d  /.     was  against  proprietary  int€re.st,  and  was  ad.nitted  to  show  the  payment." 

It  may  be  doubted,  however,  whether  for  really  difficult  cases  any  additional 
light  IS  gained  from  such  phrases  as  "  all  matters  knit  up  with  or  involved 

fore  look  to  the  rest  of  the  entry,  to  see  what 
the  demand  was  which  he  thereby  admitted  to 
be  discharged.  By  the  reference  to  the  ledger, 
tiie  entry  there  was  virtually  incorporated  with 
and  made  a  part  of  the  other  entry,  of  which  it 
is  explanatory." 

•  Further  examples  are  as  follows:  1793 
Stead  V.  Hoiitoii,  4  T.  R.  670  (the  n-eeipt  was 
acknowleilKed,  in  a  town  accosmt-book,  of  money 
paid  by  parties  disputing  a  customary  payment ; 
a  preceding  entry  on  the  same  page,  (leicribing 
the  apiKiitionniont  of  the  customary  dues,  was 
admitted) ;  1824,  Doe  v.  Cartwright,  Rv.  &  M. 
62  ;  1840,  Davies  v.  Humphreys,  6  M.  4  W. 
15.3;  1881,  R.  v.  Birmingham,  1  B.  &  8.  763 
(to  prove  the  amount  of  rent,  a  declaration  that 
the  lieclarant  was  a  tenant  at  the  rent  of  £20  per 
year  was  aduutted). 


•  Accord. ■  1838,  Williams  v.  Greaves,  8  C 
«  P.  592  ;  1843,  Coleridge,  J.,  in  K.  v.  Worth, 
4  Q.  U.  134  ("Accounts  are  evidence,  though 
tho  writer  upon  the  whi>le  discharges  himself"  ; 
here  admitting  an  entry  of  payment  after  an 
entry  of  hiring  and  agreeing  to  pav) ;  1878 
Taylor  v.  Witham,  L,  R.  3  Ch.  D.  805,  iM-r  Jes- 
sel,  ,M.  R.  The  Innguage  of  fiibha,  C.  B.,  in 
Bullen  V.  Michel,  2  Price  413  (1816)  is  indecisive 
as  to  the  general  principle. 

.»t, ''"''*'''*'''"'?  *""*  ''  Higham  v.  Ridgway, 
lOEwt  109  (18081;  an  entry  of  services  reh! 
dered  as  man-midwife,  followed  by  a  note  "  pd 
25th  Oct',  1788,"  was  admitte.l  to  show  the 
date  of  the  child's  birth  ;  Elli-nborangh,  h.  C.  .1. : 
"  It  is  idle  to  say  that  the  wonl  paid  only  shall 
be  admitted  in  evidence  without  the  context, 
which  explains  to  what  it  i-efets  ;  we  must  there! 
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in  the  stntement,"  or  "  all  that  forms  an  essential  part  of  it."  These  tests 
give  more  or  less  arbitrary  results.  C.oing  back  to  the  living  princijile, 
a  more  useful  test  appears  to  U;  this :  All  piirts  of  the  speech  or  entry 
may  be  admitted  which  apjxjar  to  have  been  made  while  the  declarant  was 
in  the  trustworthy  condition  of  mind  which  p-rmitted  him  to  state  what  was 
against  his  interest.  Tiiis  being  the  fundamental  principle,  any  reference  to 
collateral  records  which  amounts  to  a  repetition  or  an  incorporation  of  them 
would  make  them  a  part  of  the  ailmissilJlo  statement.' 

In  any  case,  the  line  of  distinction  clearly  excludes  entries  made  at  a  $ub- 
teqiient  and  separate  occasion,  when  the  original  entry  was  complete,  even 
though  the  subsequent  entry  was  made  in  the  same  place: 

1819,  ('oilman,  J.,  in  Doe  v.  Berim,  7  C.  B.  504  (tlie  accnurit-roU  of  a  bailiff  wan 
offired:  tlie  entriei  charging  himself  were  admitted;  the  entries  diKcharRin;;  himself  by 
payments  were  rejected):  "The  reeve  has  no  interest  in  spoalcing  falsely  when  he  is 
charging  himself;  but  it  is  obviously  his  interest  to  falsify  the  account  qunml  the  dig- 
charging  part  of  it.  .  .  .  Whore  the  cliarging  part  of  the  account  refers  to  the  discharg- 
ing part,  it  may  be  necessary  to  read  the  whole.  .So  where  the  hitter  ciintains  anything 
explanatory  of  the  former,  that  may  render  the  whole  account  admissible.  But  th.it  is 
not  the  case  hero  "  j  Maule,  ,1.  :  "  It  may  be  that  a  person,  in  charging  himself,  makes  a 
declaration  which  is  not  intelligible  without  looking  at  the  other  side  of  the  account; 
and  in  that  case  recourse  must  necessarily  be  had  to  both  sides.  .  .  .  But  the  items  of 
discharge  in  the  accounts  in  question  which  were  not  referred  to  in.  or  necessary  to  ex- 
plain, the  items  of  charge  which  were  admitted  an<l  read  were  properly  rejected.  The 
presumption  that  these  entries  are  false  is  at  least  as  strong  as  the  presumption  that  the 
others  are  true  " ;  Crenswell,  J.  :  "  If  the  discharging  part  of  the  account  be  necess.irily 
resorted  to  for  the  purpose  of  explaining  the  charging  part,  it  may  be  evidence. "  * 

§  14C6.  Againat  Intereat  at  the  Time  of  the  Statement;  Creditor's  Indone- 
ment  of  Payment.  The  fact  stated  must  of  course  have  been  against  inter- 
est at  the  time  of  the  statement ;  else  the  influence  for  correctness  would  not 
operate.'  The  chief  application  of  this  corollary  is  to  indorsements  of  pay- 
ment on  bonds  or  notes  (a»<«,  §  1460).  Here  it  is  obviously  of  the  highest 
interest  to  the  creditor  to  have  the  debt  revived  after  the  statutory  period  of 
limitation  or  the  time  of  presuming  payment  has  elapsed;  thus  a  partial 
payment  after  that  time  is  on  the  whole  in  his  interest ;  and  therefore  the 
indorsement  of  payment  must  appear  to  have  been  made  before  the  period 
ended : 

1S09,  Ellenborough,  L.  C.  J.,  in  7?o.»<  v.  Bryant,  2  Camp.  322:  "I  think  you  must  prove 
that  these  indorsements  were  on  the  liond  at  or  recently  after  the  times  when  they  bore 
date,  before  you  are  entitled  to  read  them.     Although  it  may  seem  at  first  sight  against 


•  As  was  saiil  by  Coleridge,  .1.,  in  Doe  ». 
Wittcomb,  15  Jur.  778  {1851 ) :  "It  was  a  short 
mole  of  re-onterinj{  it,  exactly  the  same  as  if  it 
hail  all  been  written  over  ajpin." 

*  Aearii:  1830,  Doe  e.  Tyler,  4  Moo.  &  P. 
881  (a  steward  remiereil  an  account  showing  a 
balunce  due  his  employer ;  at  the  foot  was  a 
further  and  subsequent  entry  of  the  [laynient  of 
the  balance  by  Inni  ;  hold,  per  Tindal,  C.  J., 
that  the  former  [lart  could  not  bring  io  the  last 


entry,  which  was  the  evidential  one  desired) ; 
1840,  Knight  v.  Waterfonl,  4  Y.  *  C.  294 
(a  steward  maile  a  debit-entry  of  rent  received 
and  afterwaicis  on  the  opposite  pnf;e  a  credit- 
entry  "f  a  Slim  paid  the  tenant  as  poor-rates  ; 
the  latter  entry  was  rejected). 

*  Entf.!  18'i9,  Middleton  v.  Melton.  10  B.  & 
C.  317  ;  1851,  Percival  v.  Nnnsnn,  7  Ex.  1,  per 
Parke,  B. ;  1879,  Lalor  v.  Lalor,  4  L.  K.  Ire. 
681,  per  Fitzgibbon,  L.  J. 
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the  InterMt  of  the  obligee  to  •dmlt  p«rt  p«7ment,  he  m«y  theraby  in  muiT  eam  ««t  an 
the  bond  for  the  ivM.liie  of  the  luni  -cured.  ...  I  »m  of  opinion  they  eannot  b« 
properly  »dmitt<-d  unleM  they  are  prove.!  u,  have  been  written  at  •  time  when  Wie  effect 
of  them  wu»  clearly  in  contradiction  to  the  writer's  lntereit."» 

But  in  some  jurisdictiong  the  possibility  of  the  abuse,  by  creUiton,  of  the 
present  sort  of  evidence  hns  led  to  its  prohibition  by  the  Legislature.  This 
prohibition,  however,  d(KJs  not  imply  a  repudiation  of  the  principle  ;  it  means 
rather  tliat,  since  the  effect  of  the  indorsement,  to  be  against  interest  at  the 
time,  depends  on  whether  it  was  made  before  the  statutory  jieriod  expired, 
and  since  the  opportunity  for  ant-dating  is  so  likely  to  be  abused  without 
possibility  of  exp.    ure,  the  whole  practice  is  dangerous : 

1882,  Berry,  J.,  in  Yoimg  v.  PerUn$,  20  Minn.  173,  176,  12  N.  W.  615:  "The  holder 
of  a  note,  or  any  perxon  interested  in  it,  can  manufacture  false  evidence  of  part  payment 
as  well  after  as  before  the  statute  of  limiutions  hns  in  fact  run  against  (he  note  and  in 
this  way  he  can  malce  out  a  ease  for  himself  to  which  the  maker  or  his  repreienUtirea 
must  yiel.l,  unless  he  or  they  can  overcome  it  by  opposing  evidence.  This  seem*  to  ui  to 
be  giving  the  holder  an  advantage!  to  which  he  is  not  entitled,  either  in  reaK>n  or  in  toun  1 
policy  or  by  any  analogy  of  the  law  of  evidence." 

Such  Statutes  therefore  prohibit  the  use  of  indorsements  in  the  creditor's 
hand.*    The  indorsement  may,  under  these  statutes,  usually  be  employed  if 

tcrent,"  snd  yet  inadmissible  for  the  obUirre 
Iwcniiw  a  "dwinnitiun  in  his  fsvor."  Now  the 
time  to  be  considered  is  the  time  of  niakiuir 
and  if  it  ia  then  a  declaration  against  intcn-st 
(««  it  ia  when  the  statute  has  not  run),  it  is 
aln-ays  adniiiMilile.  Admissibility  does  not  here 
dciwnii  on  whether  the  oblieor  or  the  oblisee 
bapiwns  afterwards  to  bo  the  offering  iiarty 
The  obligee  cannot  offer  it  if  be  is  living,  for  the 
reason  ol  1 1468,  ante;  but  if  he  is  decenseil  his 
repiesentiitive  may  do  so  j  and  if  that  had  not 
been  the  case,  many  of  the  foregoing  prccedenta 
on  this  subject  would  not  be  in  existence. 

,..l^!^;'  '*'"•  ^'-  *  "•»•  IV.  <:•  ".  I  8 
(  No  indorsement  or  memorandum  of  any  poy- 
ment  written  or  made  [hereafter]  .  .  .  upon 
any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  behalf  of  the  party  to  whom 
such  payment  is  mad^  shall  be  deemed  suf- 
licient  proof  of  such  payment,  so  as  to  take  the 

icase  out  of  the  operation  of  either  of  aaiil  statutes 
of  limitation]");  B.  C.  Rev.  St.  1897,  c.  123 
i  14  (Himilar) ;  Xrw/.  Consol.  St.  1892,  c  85* 
6  (similar) ;  A'.  Se.  Rev.  St.  1900,  c.  167  {  8 
(similar);  Onl.  Rev.  St.  1897,  c.  146  |  4 
(similar) ;  Mf.  Pub.  St.  1883,  c.  81,  $  100  (like 
the  Knglish  statnte,  with  the  words  "or  pur- 
ports to  lie  made"  insertrd  after  the  words 
"payment  is  made");  this  statute  began  as 
Rev.  St.  1841,  c.  146,  {  2.3,  and  chang«i  the 
rule  as  lanl  down  in  ISSa,  in  Coffin  v.  Biicknnm, 
i:  ,f;„*^'  '•  "">f*"'  i  14«0,  nnlf;  Mom.  Pub. 
St.  1882,  c.  107,  %  16,  Rev.  I,.  1902,  c.  202,  $  13 


•  Cases  cited  anU,  J 1460,  and  the  following  : 

1739-40,  Turner   v.    I'lisp,  2  Str  827  ;   17S0, 

Glynn  v.  Bank  of  England,  3   Ves.  43  ;  1821, 

Short  ».  Lee,  2  Jac.  &  W.  488  ;  1833,  Oleadow 

V.  Atkins,  3  Tyrwh.  301  ;   V.  S. :  1903,  Small  v. 

Rose,  97  Me.  288,  .'S4  All.  728  (deceased  jxiyee's 

entry  of  part  |iayraent  in  a  cash  account,  dated 

after  the  statute  had   begun   to  run,  excluded 

under  Pub.  St.  1883,  c.  81,  {  100,  infra) ;  1819, 

Boseboom  e.  Billington,  17  John.  185  (ex- 
cluded, because  not  shown  to  have  been  made 

before  the  time  of  limitation) ;  1871,  Bland  ». 

Warren,    65    N.   C.    873;    1841,    Addams    ». 

Seitainger,  1  W.  *  S.  244  (quoted  anU,  {  1463) ; 

1855,  Allegheny  v.  Nelson,  25  Pa.  334  ;  1823 

Oitwon  V.  Peebles,  2  McConl  419.     The  cases  in 

Missouri  are   not  in  acconl ;    1889,   Carter  v. 

Carter,  44  Mo.  195  (admitted  ;  mode  of  authen- 
ticating the  actual  time  of  indorsement,  con- 
sidered);   CoiUra:  1873,  Phillips  v.  Mahsn,  62 

id.  197  (exclud«l,  not  citing  Carter  r.  Caiter, 
supra,  and  misunderstanding  Koscboom  i».   Bill- 

ington,  N.  Y.). 

Distinguish  the  following :  1892,  Arhnckle  v. 
Templeton,  85  Vt  205,  208,  85  Atl.  1095 
(action  ou  a  note,  by  T.  and  M.  ;  indorsement 
by  the  plaintilf  before  statutory  bar,  of  $.10 
received  from  T.,  excluded,  because  not  made 
on  personal  knowledge). 

Where  the  obligee  is  fi(rf  decerned,  the  in. 
dorsemi-nt  can  of  conrse  not  be  put  in.  by  reason 
of  the  principle  of  {  1456,  ante;  this  was  the 

case  in  C.nntcn  ..  Hawkins  (1900),  126  N  C.  „.  ,„„,  .,  ,„,,,  .„,  „ev.  u  1902,  c.  202  813 
;k'    rii  ,"^-     .B"'  »•"»  <!'■<:'««>'>  exhibita     (substantially  like    ♦he    Maine  statitel. hi. 

the  fallacy  of  ignoring  the  principle  of  this  statute  becan  as  St  IRli  T  lao  .'.'  ? 
section  ;  for  the  Court  declares'  the  in.lorsemeut  cha,^  the  rule  si  r^c-Li^ed  hi  'l83fl  't 
of  a  deceased  obligee  a.lmissible  when  offered  by  H.nc^k  v.  Cook,  18  R^ra  (where  the  'rule 
the  obligor  as  being  "a  declaration  agninst  in-    wss  not  directly"  ii vol vrf.'  ind  thrent;;  wm 
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the  debtor  asseiiteil  to  it ;  but  in  tlint  case  it  is  dealt  with  directly  as  nu  ao- 
knowledgiuent  by  the  debtor  himself,  aud  uot  as  the  creditor's  eiiirv  against 
interest* 

§  1467.  SUUm  Dt  to  b*  mad*  Ant*  Uum  Motam.  It  is  sometimes  said 
that  the  statem,  is  in  other  hearsay  except  mils)  must  have  iKjeii  made 
before  litigation  be;..  •».>  IJut  tlii-t  is  only  saying  that  the  declarant's  iiartisnn 
attitude  di  ing  lit.«ation  must  be  regarded  as  counterbalai.cing  the  interest 
prejudiced  by  the  fact  stated  (ante,  §  1464).  This,  how.^ver,  miglit  not  be  so 
in  a  given  instance,  and  each  case  should  be  judged  on  it.t  merits. 

§  1408.  DUMnrlng  ZnUrMt  to  b«  shown  by  Indspsndant  Bvldanoa.  The 
fact  that  the  matter  stated  was  against  intercut  must  be  shown  by  independ- 
ent evidence,'   -  like  every  fact  preliminary  to  the  introduction  'A  testimony. 

§  1469.  SUUmsnt  mar  b«  Oral  •■  w«U  as  Written.  An  oral  statement  of 
fact  against  interest  is  admissible.'  It  was  early  held  in  Massachusetts  that 
the  statements  must  be  written,  not  orol,  and  furthermore  must  be  in  the 
form  of  account  entries  or  formal  documents,  not  mere  letters.'  Hut  this 
J'stinction  is  wholly  devoid  of  support  in  either  principle  or  precedent,  and 
no  attempt  has  elsewhere  been  made  to  introduce  the  distinction.  Moreover, 
oral  declarations  against  proprietary  interest  are  freely  admitwcd  in  the  same 
jurisdiction  of  Massachusetts.' 


ditted  in  1816);  ft.  St  1894,  {  1216  (the  in- 
ilunieiUFnt  iiiu»t  lie  in  (nyor'a  hauii ;  ii|i|ilieable 
to  all  writiiiK"). 

Tlie  name  olijei't  has  bwn  attained,  in  one 
State,  hy  the  juiliciitl  i-un«truc'tiim  u(  a  |icniii>- 
■ire  sutute:  Minn.  Cen.  8t.  1894,  |  5762  ('*  An 
indoraenient  of  iiionry  recrired,  on  any  iiromin- 
aory  note,  which  apiieara  tu  liare  Iwrn  made 
when  it  wu*  a)(alnst  the  interent  uf  the  Imlder  to 
malce  it,  is  prima  fiirit  evidi-nce  of  the  fatta 
therein  contnimil  ") ;  1882,  Youuk  v.  Perkins, 
29  Minn.  173,  12  N.  \V.  515  (under  tlie  ihove 
'.tatute,  there  niiiat  be  other  e%'idence  th  ,n  the 
mere  iiiir|iort  of  the  indonvment  tbiit  it  wan 
■ctuulfy  uiaile  at  the  time  when  it  waa  against 
intereat  ;  quoteil  inipra). 

Note  that  tlieae  atatates  merely  forbid  the 
nae  of  the  iiiilomemept  as  shovInK  an  aclinoui. 
edginent  aufficien*  lo  take  t!:<>  debt  out  of  the 
italute  of  limitationt.  Ita  use  to  iii.lEcUi  a 
part-[iaynient  which  relents  tlie  premmption  o/ 
pittfiiml  after  a  certain  lapse  of  time  (poal, 
I  2.'il7)  seems  rXiW  to  remain. 

*  There  are  also  statutes,  generally  in  vogue, 
which  forliid  the  limitiition  to  be  renioveil  ex- 
cept by  an  exprca  aehujwicdgmcnf  orntnepromtM 
in  trriliiin  hy  thr  dfbtnr ;  the  effect  is  to  cut  olf 
the  use  of  the  iinplieil  acknowleil^jnirnt  found  in 
■  payment  by  the  debtor,  and  thus  indirectly  to 
renult  eoually  in  the  exclnaion  of  the  creditor's 
entry  ;  tlie  following  is  an  example  :  Conn.  Gen. 
St.  1887,  {  1094  (in  actions  against  deceased 
persons,  the  acknowledgment  or  new  promise 
must  be  in  writing  made  or  signed  by  the  party 
to  be  charged) ;  III.  R«t.  St.  1874,  c.  83,  g  16 
(the  new  promise  or  the  |iayinent  must  be 
"made  in  writing'  ,.  But  in  some  jurisdictions 
the  atatute  wbica  thua  reiiuirea  writing  for  an 
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expreaa  acknowledgment  or  promise  makei 
sjiecial  provision  for  the  survival  of  the  common- 
law  rule  as  to  impUjing  an  acknowledgment  or 
promise  from  a  JMymml ;  ami  it  is  thus  that 
the  cnilitor'a  entry  still  becomes  avaihilile  ;  for 
example :  S.  C.  C.  C.  l\  1S93,  {  131  (the 
ackno".leilgmcnt  or  new  promise  must  be  in 
writing;  but  *'|iaynient  of  any  part  of  prin- 
ci|ial  or  interest  is  eipiivalent  to  a  promise  in 
writing").  Then,  of  these  statutes,  a  few  make 
the  additional  ivatriction  on  creditors'  entriea, 
already  noticed  alwve,  in  note  3  ;  thus  :  Mass. 
I'ub.  St.  1882,  c.  197,  §S  15,  16;  Rev.  L.  1902, 
c.  202,  f§  12,  13  (the  acknowledgment  orpromia* 
must  lie  "  in  aiiine  writing  signed  by  the  party 
chargeable  "  ;  yet  this  shall  not  "  alter  the  effect 
of  a  jKiyment  of  princi|Ml  or  interest "  ;  but 
"  no  nidorsemcnt  ...  by  the  |iarty  to  whom 
anch  iiayniHiit  has  been  niaile  .  .  .  ahall  be 
deemed  snttlciciit  proof  of  the  payment "). 

»  (!a.  (,'ode,  189.'),  }  6181  (nuoted  ante, 
I  1465);  1864,  .Mahaska  Co.  v.  Iiigalls,  16 
All*  81. 

»  1831,  Diiviear.  Morgan,  1  ('.  &  .T.  581. 

»  1»«1,  K.  V.  Biiniingluiin,  1  B.  4  8.  768. 

*  i8J4,  Framin^iliiim  Mfg.  Co.  v.  Barnard,  2 
Pick.  .W2  (Parker,  C.  J.  :  "Tlie  case  of  verbal 
decbinitioinorof  letters  is  totally  ditl»rent  [from 
IxMik-eiitrics],  the  tirst  lieing  easily  misaiipre- 
hend-'l  and  misivprraeiited,  and  the  second  be- 
ing 11  .  easily  f.ilirii  ated,  to  make  them  safe 
sources  of  evidenie"):  1840,  Lawrenie  e.  Kim- 
ball, 1  Mete.  .127.  See.  also,  Phillips  on  Kvi- 
dence.  Cow.  &  H.'s  Notes,  260  (1843).  The 
doubt  on  this  point  in  the  English  i-u^e  of  Fura- 
don  V.  Clogg  (1842),  10  M.  &  \V.  572,  never  had 
any  foundation. 

'»  1851,  Marcy  v.  Stone,  8  Cuah.  9 ;  U^i, 
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3.   TMti««wtal  QMllteatlOM,  Md  Othar  laitptnAnt  Holw  of  BvMmm  •■« 

■nbauaUv*  Law. 
f  1471.  TMtteonUl  QuaUfleaUoM.  («)  Tli«  <iuali(ication«  of  the  Uwlnraijt 
(««te,  §1424)  with  refirume  l»  Tt.tiiuoiual  K'nowU-.l;,,  „/  the /act  8tuud  are 
those  of  the  ordinury  witnfHii ;  the  phruMos  of  dilfun-nt  jutJgus  vary.'  It  haa 
once  or  twico  Leei.  loo-ely  aaid  that  the  dutlaraiit  luust  have  "  peculiar  knowl- 
edge;"  but  ao  far  oa  this  may  lueaa  a  ki.owledjje  better  than  that  ordinarily 
required  of  witiiegaea.  i.  e.  the  usual  knowledge  by  in-rsonal  ol«ervation  {„nU 
3  6o(.)  It  u  not  law.  {h)  The  statement  muit  also,  conformably  with  the 
principle,  of  TeHtimonial  Narration  (,.»/.,§§  760.  78'J.  811  Uwtinctly  import 
the  fact  of  which  it  is  offered  as  an  ansertion.' 

S  1472.  AuthantloaUoii.  The  principles  of  Authentication  (pott,  88  2129- 
21b'J)  mu.st  ap,K.-ar  to  have  k-en  satisHed.  In  particular,  (a)  a  written  entry 
mu«t  be  c  early  shown  to  have  been  executed  by  the  p<-r8on  ollege.l  to  be  the 
declarant.'  Either  the  signature  or  the  bo,ly  of  the  entry  must  be  in  the 
declarant's  handwriting;  but  not  necessarily  both.*  (A)  Documents  tliirty 
years  old  may  Iw  o.ssumed,  under  the  usual  conditions  (poit,  §  2137),  to  be 
autheiitics  (c)  So,  too,  the  rule  about  producing  originals  (ante.  8  1179)  and 
all  otiier  rules  applicable  to  proof  of  writings,  may  be  invoked. 

§  1473.  Traanfa  BUUbimu  uaad  acainat  Lasdlord'a  TlUa.  The  rule  of 
substantive  law,  that  a  tenant  may  not  dispute  by  plea  or  by  cloini  the 
superior  right  of  his  landlord,  has  occasionally  been  erroneously  applied  in  the 

f.'uX'lVc'CsT'  ""•  '""•  '""•  ^''"'•'    ri'^.r'.»«ii"",',1«,T".l'".^  ^  '•  '-nKfi«'.l. 

»  ISia,  Klliiiborougli,  L.  C. }.,  in  Doe  p.  Rob- 
■on,  15  fcijt  34  ( "  «  ouiniwti-nuy  in  them  to  know 
it  »:  lsi>I.  I'liHiier,  M.  R.,  in  Sl.ort  v.  I^, 
jiJac.  A  W.  488("|iera(ina  liavinx  n  curniivti-iit 
kiiowlea«e,  or  whu«e  duty  it  wu  to  know  ")  • 
18-.'il,  liMon,  I,.  C,  in  Barker  v.  Hay,  a  Kusa 


(Hiyley  B.,  H  iwrwn  liavinK  i«-uliar  roeuui 
ofknowl«J-H  ;  VauKhaii,  B.,  "  tnviii({  peculiar 
kiiowle.|;{e  of  the  fact  at  tile  tiinH."  "  witli  iwr- 
hn  cogTiiAinc^  of  the  fact") ;  1837,  Marki  r 
Lihee,  3  |li„a.  V.  c.  420  (Park,  J.,  "meani 
otkiiowloclgo  ;  Vau«h»n,  J.  ( "  full  knowlwlce 
of  t he  triiii.*ii-ti«ii  •■) ;  1S.11,  Parke,  B.,  in  Per- 
•  ival  V.  NaiiHon,  7  Ex.  1  ("iwculiar  in<'Hn!>  of 
knowing  a  fact");  1804,  Dillon,  J.,  iu  Maha«ka 
Co.  i>.  InKajla,  18  la.  81  ("»  matter  concerning 
which  the  declarant  wa»  imnmllately  and  iwr- 
•onally  cognizal.lu  [,ic  >]  ").  I,,  Bird  v.  Huenton, 
10  Oh.  St.  ISi  (I85»),  the  deilarationa  were  re- 
jected  of  one  who  was  H.'a  son,  attorney,  and 
businesa  a«ent,  becaune  the  statement*  con- 
cerned  services  rendered  H.  hk  manager  of  a 
fanii  ami  distillery  ;  the  ruling  is  far-fetched. 
Ill  J*'"'  ""'''"*  «■■  •'""•y.  3  Taunt.  303  (a 
bill  of  lading  Signed  "contents  unknown  "  waa 
rejected  as  being  in  effect  no  declaration  of  what 
the  chests  contained);  1829.  Plaxton  v.  Dar?, 
.0  B.  &  C.  1»  (payment  iudicatod  by  crosses 
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10  II.  a  M .  ,',14  (the  assertion  of  an  estate  "  by 
lireinienst"  only  was  regnrdeij  as  amliignoua 
and  iiiadiiiiwible).  In  Doe  ».  Burton,  tt  C.  *  P. 
Si4  (1810),  an  entry  of  |>ayinent  from  II.  for 
building  a  cottage  was  held  not  receivable  to 
prove  that  B.  built  the  cottage. 

•  1S81.    Short   I'.    I.ee,    2    Jac.    *  W     467 


fou  fai  .^   _, 

n  all  the  private  relations  of  life  ^o'u  "do  not 
presume  the  existence  of  the  |mrticular  charac- 
ter, nor  does  a  iwrson's  acting  in  that  character 
prove  that  he  ]>osaesae<l  it.  .  .  .  It  would  let  in 
•  dangerous  latitude  if  the  Court  were  once  to 
dispense  with  that  which  is  an  es.wntial  prelim- 
inary Iwfore  any  writing,  not  verified  on  oath, 
can  be  made  evidence,  and  which  must  be  estab- 
lished  altunde."  In  general,  add :  1808,  Doe  v. 
Lord  Thynne,  10  East  809 ;  1815,  Manliv  v. 
Curtis,  1  Price  228:  1816,  Bullen  v.  Mi.h'el,  2 
Price  427;  183,1.  Baron  de  Rutznn  v.  Karr,  4 
A.  A  E.  66  ;  1849,  Doe  e.  Beviss,  7  C.  B.  486. 
C-omisire  the  cases  citeil  !*«/,  {  2144. 

•  1792,  Barry  v.  Babhington,  4  T.  R.  614 
(Kenyon,  L.  I'.  J.  :  "  If  the  entry  be  not  in  the 
handwnting  of  the  steward,  undoubtedly  it 
must  be  signd  by  him;  but  here  all  them 
entries  were  written  by  the  steward  himself"). 
AeronI :  1833,  Doe  v.  Stiicey,  8  <'.  &  P.  139- 
18.31,  Dwight  V.  Brown,  9  Conu.  93.  ' 

■  1821,  Wynne  e.  Tyrwhitt,  4  B.  A  AW.  876. 
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domain  of  Evidence,  and  has  l«en  supposed  ti  fi)rbid,  a>  a  rule  of  evidence, 
the  uw  iif  a  tenant's  ducluriitions  oguinst  liii  propriotary  inteWHt,  so  far  as 
tliHy  tend  to  cut  down  the  lundlord'n  right.'  It  is  difficult  lu  see  how  such 
an  application  ran  bo  invoked.  Tiie  iiiexpodioney  of  allowing  tenant*  to 
litigate  against  titl.'s  which  they  Imvu.  by  impli.ntion,  Byrecd  t^)  accept  as 
goo.1.  has  nothing  to  do  wilii  tl.u  doHiral.ility  of  umijt  the  evidence  of  a  duceawd 
tenant,  in  a  litigation  to  which  he  is  not  a  party  and  on  a  matter  an  to  which 
he  hns  knowleilgo  and  has  made  a  trustwortliy  statement.* 

§  1474.  Frtaolpal'a  •utamsnta  uaad  against  Suraty.  It  was  oucu  ruled  that 
the  sUtumenU  of  a  dccnweil  principal  debtor  a^ninst  his  inti-rest  could  not 
be  used  against  the  surety."  This  cnnie  from  a  confusion  of  tlic  rule  concern- 
ing Ailmi-Hsions,  which  nmy  Iw  used  only  ogainst  parties  or  privies  in  iuterest, 
with  the  present  Hearsay  exception,  which  has  in  fuci  notiiing  to  <lo  witli 
•uch  restrictions.  But  the  error  has  been  corrected  by  the  repudiation  of  the 
earlier  ruling.' 

§  1475.  DUtiaotlon  batwaan  StatamanU  acaiuat  Intarast  AdmUsions,  and 
Oonfasaiona.  (1)  A  statement  of  a  fact  against  'iterest  is  receivable  on  the 
ground  that  such  a  statement  is  one  which  would  not  Ije  umde  unks.s  truth 
comiHilkd  it,  and  that  it  is  therefore  as  trustworthy  as  if  made  on  the  stand 
under  cross-examinotion  {ante,  §  1457). 

(2)  But  is  not  a  statement  by  a  party-opponent  credited  for  substantially 
the  same  reason  ?  Sucii  certainly  is  the  fact,  in  most  instances  of  tlie  sort 
(unte,  §§  1048,  1049).  Why,  then,  is  not  a  party's  admission  merely  one  sort 
of  the  statements  against  interest  receivable  under  the  Hearsay  e.xceiaion? 
Such  is  the  notion  often  found  judicially  advanced,  osjiecially  in  tiie  earlier 
rulings,  when  the  principle  of  the  present  exception  was  not  fully  i-  *Ubli.shed. 
But  there  are  two  decisive  answers  which  demonstrate  its  fallacy,  (a)  In 
the  first  place,  uuder  modern  law,  the  party-opponent  in  a  civil  case  may 
be  summoned  as  a  witness;  if,  then,  the  Hearsay  exception  be  invoked,  the 
opponent's  extrajudicial  statements  are  inadmissible,  unless  he  is  shown  to 
be  deceased  or  otherwise  unavailable,  —  as  every  otiier  declarant  must  be,  in 
order  that  his  statements  against  interest  may  be  received  (ante,  §  1450).  But 
this  is  never  required  as  preliminary  to  using  an  opponent's  adnii  sions 
(ante,  §  1049);  hence,  it  is  clear,  they  enter  indefHjndently  of  the  present 
Hearsay  exception.  (6)  Secondly,  an  opponent's  admission  is  receivable  even 
though  the  fact  as  stated  by  him  was  then  not  aj,'ainst  his  interest,  i.e. 
even  though  he  was  then  making  a  claim  in  his  favor.  This  principle  {ante, 
§  1048)  shows  clearly  that  ojiponents'  admissions,  though  they  an;  usually 
of  facts  then  against  their  interest,  need  not  be ;  and  thus,  again,  their  use 
rests  on  a  principle  distinct  from  that  of  the  present  exception  to  the 
Hearsay  rule. 


^  1855,  Papendick  v.  Bridgwater,  5  E.  *  B. 


1/6. 

•  1894,  Lyon  v.  Ricker,  141  N.  Y.  225,  36 
N.  v..  189(Paiieudick  V.  Bridgwater  commented 
ou). 


»  1821,  Ooaa  r.  WallinRton,  4  B.  *  B.  138. 

»  1829,  Middleton  v.  JLltuii,  10  B.  4C.  317  ; 
1864.  Mahaska  Co.  v.  IiiKulls  16  la.  81  ;    1S:W, 
Hiiikley  v.  Davis,  6   N.  H.    210  ;    1811,   As- 
signees of  8.  I).  BoucUer,  2  Waali.  C.  C.  473. 
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(3)  The  Btatements  of  an  accused  in  a  criminal  case  may  be  either  con- 
fessions, in  the  narrow  sense,  or  admissions,  in   the   broader  sense;   the 
distmciion  has  already  been  examined  {arU*.  §§  816. 1650).    So  far  as  they 
are  admissions  (i.«.   of  facts  not  necessarily  against  interest,  but  merely 
inconsistent  with  his  present  defence),  they  enter  like  the  admissions  of  a 
cml  opponent;  the  first  distinction  above  (a)  does  not  apply,  because  the 
abused  cannot  be  called  to  the  stand  by  the  prosecution ;  but  the  second 
distinction  (fc)  does  apply,  for  exculpatory  statemenu  of  facts  not  at   the 
time  against  his  interest  are  nevertheless  admissible  {ante,  §  821)     But  so 
far  as  his  statemento  are  direct  confessions  of  crime,  they  fulfil  both  the 
main  requirements  of  the  present  exception;  the  declarant  is  not  available 
as  a  witness  for  the  prosecution,  and  the  fact  of  the  crime   as  confessed 
IS  directly  against  his  mterest    Thus,  the  direct  confessions  of  an  accused 
person  are  receivable,  not  only   as   included   in   the  general  principle   of 
Admissions  {ante,  §  1048)  but  also  as   covered   by  the  doctrine  of  the 
present  exception  to  the  Hearsay  rule.    This  particular  aspect  of  them 
as  the  chief  source  of  their  credit,  has  been  dwelt  upon  by  many  judges 
and  jurists."     It  is  worth  emphasizing  here,  because  it  shows  the   fallacy 
of  the  supposed  exclusion  {post.  §  1476),  under  the  present  exception,  of 
statemenu  of  facts  against  penal  interest 

4.   Arbitrary  Idmltatloiia. 

§  1476.  HUtorr  of  th.  Bxoeptioai  8t.t«m.nt  of  Fkot  .gidrst  P.n.1  In- 
tc.-Mt,  «olnded  i  CoafeMloM  of  Crim,  b,  .  Third  P««,n.  It  is  to-day  com- 
monly  said,  and  has  within  two  generations  been  expressly  laid  down  bv 
many  judges,  that  the  interest  prejudiced  by  the  facts  stated  must  be  tithlr 
a  pecumary  or  a  proprietary  interest,  and  not  a  penal  interest.  What  eround 
in  authority  there  is  for  this  limiUtion  may  be  found  by  examining  the  his- 
tory  of  the  Exception  at  large.  * 

The  Exception  appears  to  have  taken  its  rise  chiefly  in  two  separate  rivu- 
lets  of  ruhngs,  startmg  independently  as  a  matter  of  practice,  but  afterwards 
united  as  parts  of  a  general  principle.  On  the  one  side,  it  early  became  cus- 
tomary, shortly  after  the  Hearsay  rule  was  established  {ante.  §  1364)  to 


p««n,  i,itere.u;i  .™  utterly  mnovV?„*   t  fc*  "J"«'""8?f  »•>»  hi«he.t  cnrfit ; Vor  it 

iW  evi.lence  for  want  of   nt7Jri°v    «,  on  th^  hi^  iV  ^  '"^""^  '^»*„'"'•  "'"  f»l«ly  «cc«»e 

other  8i,le  the  voluntary  conS.  of  The  Vrt^  ^       ^  ?'  *  '",™  "'Er""^  *'""  '"  ''"°*»  t^.t 

in  interest  U  recko:.T^h,Tr  v  .i/nce     Vl(  mTlZ "stlt.'T'r  """  ? /'"•/«tu,«  of  hi. 

a  n.«n'8  swearing  for  hi.  interest  can  ri»e  no  r    I ' '..  rw '  ^'*i*-  ^''•!'  '  '•**•  24«(R«ffin, 
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V  cars  tithe-book  and  indorsements  of  payment*  on  notes  and  bonds  On 
the  other  side,  a  practice  obtained,  in  an  independent  series  o  rulin.s  of  Z 
TLu^TT-  "r"^  ""'■ '"  '''«P'»-«--t  of  one's  proJS;  tl" 
of  tte  isios  It  !  ""r"'^  "'dependently  till  about  U.e  begi^n  g 
aLiod  toT'r^T  "  r;  ^  °'  ^r^'^^'  '^"^^  emiinaHy  to  be  perceived  and 
fh!  1  ?'*^  ^"^  "*  '^^  circumstance  that  all  such   tatements  in 

ha    they  concerned  matters  prejudicial  to  the  declarant's  self-interest  we  e 
airly  trustworthy  and  might  therefore  (if  he  were  deceased)  be  trea  J  a! 

tr  blw  "tS""  '"  '''  ''"""^  '"'^-  ^'"«  ^-^  principle  rade'iu 
waj  slowly.    There  was  some  uncertainty  about  its  scope ;  but  it  was  an  un^ 

o'rmThatlt  'Tf"  "'  '''"'''''•'  '''  ''  ^^  --^^-^  put  n  theTrrd 
admissible.    This  broad  form  never  came  to  prevail.    But  acceptance  was 

^"''f  interest  (by  deceased  persons)  were  to  be  received.  What  is  to 
be  noted  then,  .s  that  from  1800  to  about  1830  this  was  fully  underst  J  s 
mion  andT  "'  *?'  P"""P''-  ''  "^  ^•^"^  ^'^''^  -''hout  other  q^lifi! 
ttr^ini        *^"'      ^'^^^  '^°*  '^'  development  of  the  principle  to 


been  made  by  Mrs.  W.,  waa'agiinst  her  own 
into  rent. 

•  In  J808,  Lord  Ellenborongh  sponlu  (Hiffh- 
ara  V.  Ridgway,  10  Eaat  109)  of  "  the  brSid 
Iiniiciple  on  wliich  receivirs'  books  have  been 
Bdmitted,  namely,  that  the  entry  nia.le  was  in 
prejudice  of  the  i«rtv  makiiiK  it."  lu  Hw  v. 
Rawhngs,  7  East  290  (1806),  the  same  jiulge  bad 


1792  Stead  ».  Heaton,  4  T.  R.  670  (towi  ac 
count-liooks). 

i.i<  '*M  •  "o"**!*/  "•  l-ittlepajje,  2  Munf.  820  ; 
IW6,  Mnnby  ».  Curtis,  1  Pric*  229;  1832. 
»anl  V.  Pomfret,  8  Sim.  476. 

»  1787,  DaviMt..  Pierce,  2  T.  R.  64  (declare. 

ium.ng  a  aurrender;  and  Dot  [to]  be  suKnecte^  to     "  Whi^   14  Ct  ^^iV  l..,^  .'  ^  "^''"  '^ 

be  done  for  this  piir,K>ae  ;  that  if  E   wis  liV^nff     sorb  »\^l...      i     AM      ^^."^  *"  "cognii. 
he  might  nndoulSedly  W  exlLd  to"',^";':?     7\:,,%  h  "phnLlT'th  ^'..he";^"i 
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But  in  1844,  in  a  case  in  the  House  of  Lords,  not  strongly  argued  and  not 
considered  by  the  judges  in  the  light  of  the  precedents,  a  backward  step  was 
taken  and  au  arbitrary  limit  put  upon  the  rule.  It  was  held  to  exclude  the 
statement  of  a  fact  subjecting  the  declarant  to  a  criminal  liability,  and  to  be 
confined  to  statements  of  faeU  against  either  pecuniary  or  proprietary  interest? 
Thenceforward  this  rule  was  accepted  in  England ;'  although  it  was  plainly  a 
novelty  at  the  time  of  its  inception ;  for  in  several  rulings  up  to  that  time 
such  stetemente  had  been  received.*  The  same  attitude  has  been  taken  by 
many  American  Courts,*  excluding  confessions  of  a  crime,  or  other  statements 

declaration  admitaible,  must  be  either  pecaniary 
or  projirietary ').  ... 

•  Theae  mlingn  were  not  conriderM  in  the 
Sussex  PeerB(!e  Case :  1660,  Hiilet'sTrial,  6  How. 
St.  U85,  n»2  (oliargetl  lui  lieing  the  executioner 
of  King  Charles ;  it  was  disputed  —  and  haa 
never  fijen  clearly  known  —  wh«  "her  Gregory 
Brandon,  the  couimon  hangman,  oflleiated  on 
tliat  occasion,  the  executioner  being  maske<l ; 
the  defendant  Hilet  tried  to  prove  that  Brandon 
did  the  deed;  Witness:  "  When  my  lonl  Cmiell, 
duke  of  Hamilton,  and  the  earl  of  Holland,  were 
beheaded  in  Palace- Yard,  in  Westminater,  my 
lord  Ca|iell  asked  the  common  hangman,  said  he, 
'  Did  you  cut  off  my  master's  bend  t '  '  Yes,  * 
saith  he.  '  Where  is  the  instrument  that  did 
it  ? '  He  then  brought  the  ax.  .  .  .  My  lord 
Capell  took  the  ax,  and  kissed  it,  and  gave  him 
five  pieces  of  gold.  I  heard  him  Mty :  '  Sirrah, 
wert  thou  not  afraid  t'    Saith   the  hangman, 


1828,  in  Barker  v.  Riy,  2  Rnss.  76,  where  the 
counsel  had  argued  m  if  the  rule  reiiuiretl  merely 
"  total  absence  of  interest "  (in  l/)ni  Ellen, 
buroutth's  wonls).  Lord  Eldon  said:  "The  only 
duubt  I  have  eutertainc<l  was  as  to  the  (wsitiou 
that  you  are  to  receive  evidence  of  declarations 
where  there  is  no  interest.  At  a  certain  period 
of  my  profi'ssianal  life,  I  should  have  said  that 
that  doctrine  was  quite  new  to  me.  I  do  not 
me:in  to  say  more  than  that  I  still  doubt  con- 
cerning it.  Thenceforward,  however,  and  up 
to  tlie  fourth  decade  of  the  centnry,  the  phrase 
"against  interest"  was  used  without  limitation, 
Bayley,  B.,  aavs,  in  1839  (.Middleton  v.  Helton, 
10  B.  &  C.  317) :  "  It  is  a  general  principle 
of  evidence,  that  declaretiona  or  statements  of 
deceased  peraons  are  ailmissilde  when  they  ap- 
pear to  have  been  made  against  their  interest" 
Littledale,  J.,  in  the  same  case,  speaks  of 
"  this  general  principle,  that  where  a  person  haa 
peculiar  means  of  knowing  a  fact,  and  makes 
«  declaration  or  written  entry  of  that  fact, 
which  is  against  his  intereit  at  that  time,  it  is 
evidence  of  the  fact  a»  bi-tween  third  persons 
after  bis  death."  Parke,  J.,  uses  identical 
language. 

•  1844,  Sussex  Peerage  Case,  11  CI.  4  F.  109 
(declanitions  of  a  cler^man  that  he  had  per- 
formed a  marriage  which  would  subject  him  to 
a  ptosecntion  were  rejected ;  Lvndhuret,  L.  C. : 
"A  is  indicted  for  murder;  B,  who  is  dead, 
made  while  living  a  declaration  that  he  was  pres- 
ent at  the  murder ;  that  declaration  is  against 
bi*  own  interest,  and  would,  had  he  li\-ed, 
have  subjected  him  to  a  prosecution.  It  is  in 
principle  the  very  case  sunposed  in  the  srgn- 
ment,  and  it  is  not  possible  to  say  that  such 
a  declaration  would  have  been   receivable  in 

»  1844,  Diivis  B.  Lloyd,  1  C.  fc  K.  276,  Lord 
Denman,  C.  J. ;  1855,  Papendick  v.  Bridgwater, 
S  E.  *  B.  180,  Erie,  J.  ( "It  is  contended  that  there 
b  a  wide  and  universal  princiule  that  the  decla- 
ration of  a  dead  person,  moae  against  his  in- 
terest, is  ailmissible.  No  doubt  many  judges  do 
nse  that  language  ;  but  I  think  that  the  prin- 
ciple must  be  limited  [giving  the  above  limits). 
.  .  .  The  argument  in  support  of  the  evidence 
has  almost  gone  the  length  of  asserting  that  the 
declaration  becomes  admissible  where  any  ho|)e  or 
fear  might  have  prompted  a  contrary  assertion  ; 
bnt  it  was  admitted  that  the  nile  could  not  go 
ao  far ;  and  in  the  case  in  the  House  of  Lords 
...  it  was  said  that  the  interest,  to  make  the 


'They  made  me  cut  it  off;  and  I  had  thirty 
pounds  for  my  pains'")  ;  1680,  Hale,  Pleas  of 
the  Crown,  I,  306  ("  In  relation  to  the  manner 
of  their  testimony,  ...  if  it  be  a  hearsay  from 
the  offender  himself  confessing  the  fact,  such  a 
testunony  upon  I.earaay  makes  a  good  witneai 
within  the  sUtute  [of  treason]  ") ;  1791,  Standsn 
r.  Standen,  Peake  32  (a  marriage-register  entry 
recited  the  pnblication  of  banns ;  the  clergy- 
man's confession  that  he  had  married  without 
banns  received  ;  Kenyon,  L.  C.  J.,  pointing 
out  that  a  false  entry  was  a  felony :  "  He  put 
himself  in  a  dangerous  situation  by  making 
such  a  confession");  1833,  Powell  «.  Harper, 
5  C.  It  P.  690  (libel,  charging  the  plaintiff  with 
being  a  receiver  of  stolen  goods ;  the  declara- 
tions of  A  that  he  had  stolen  them,  received). 
•  The  following  rulings  to  this  effect  are  fur- 
ther commented  on  port,  1 1477 :  Can. :  1848, 
Blair  e.  Hopkins,  1  Kerr  N.  Br.  640  (confession 
of  a  thinl  person  that  he  and  the  plaintiff  com- 
mitted the  felony,  excluded ;  here  the  third 
person  was  not  accounted  for) ;  Ala. :  1846, 
Smith  V.  State,  9  Ala.  995  (declarant  not  de- 
cease.1) ;  1887,  Snow  v.  State,  68  id.  375  ;  1884, 
West  B.  State,  76  id.  99;  1892,  Welsh  v.  State, 
96  id.  92,  11  So.  450  (confession  of  L.,  not  ac- 
counted for,  exelnded) ;  Col. :  1892,  People  ». 
Hill,  94  Cal.  695,  80  Pnc.  7  (confession  of  K., 
killed  while  escaping  from  arrest  for  the  same 
charge,  exclude<l) ;  Cma. ;  1889,  Benton  v. 
Starr,  58  Conn.  285,  20  Atl.  450  (bastardy; 
confessions  of  paternity  by  a  third  [lerson,  ex- 
cluded ;  here  hu  absence  was  unacooautcd  for)  ; 
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of  facta  ugainst  penal  interest,  made  by  third  persons;  although  there  is  not 
wanting  authonty  in  favor  of  admitting  such  statements." 


Oa.:  1857,  Lyon  r. State,  2j  '^i.  399  (dwlaraiit 
not  accounted  for ;  treatnl  in  i.inn  of  ailniu- 
»ion«)j  1880,  Daniel  r.  State,  65  i,|.  199  (de- 
clnnint  notacoounted  for) ;  1889,  Krllvr.  State 
82  id.  441,  9  8.  E.  171  (like  the  Lvon  ca»,) ': 
1896,  Mk  r.  State,  99  id.  tl«7,  26  8.  E.  752  • 
1S97,  Lowiy  V.  State,  100  id.  674,  28  .S.  E.  41«' 
(tliB  third  iierMon  here  not  accounted  for);  1901 
Sobiuson  r.  State,  114  iil.  446,  40  S.  E.  253 
(joint  imliutinent  of  B.  and  H. ;  liclore  trial.  H. 
ditapiieared  ;  Ida  declaration  confeming  the  kill- 
ing  and  exonerating  R.,  not  received);  /»rf.; 
1878,  Jones  r.  State,  64  Ind.  473,  484  (declarant 
iiot  accounted  for ;  treated  on  ibe  principle  of 
■dniisaiona) ;  1897,  Hank  v.  State,  148  id.  238 
46  N.  E.  127,  47  N.  E.  465  (alwrtion  ;  a  letter 
of  the  deceased  asserting  that  «bo  had  herself 
attempted  to  prod'  i  it,  excludeii)  ;  In. ;  1902 
State  r.  Sale,  11  ,  92  N.  W.  680,  95  N.  W. 

193  (murder;  d  mhI's  statement  that  "he 
was  to  blame,"  ex  jded,  ignoring  the  present 
point  of  view);  Kn.:  1893,  Davis  v.  Com.,  95 
Ky.  9,  23  S.  W.  685  (confession  of  P.,  deoeased 
excluded);  La. ;  1893,  State  e.West,  45  U.  .\u 
928,  929,  13  So.  173  (the  cor'-ssion  of  II., 
killed  while  resisting  arrest  for  me  charge,  ex- 
cluurd) ;  1901,  State  r.  Young,  107  La.  618,  31 
So.  993  (confessions  of  one  Q.,  not  accounted 
for,  held  inotlmissible)  ;  Me.:  1856,  Pike  r 
Crehore,  40  Me.  603,  611  (to  disprove  the  re- 
ceipt of  money  sent  by  mail,  the  alleged  payee 
offered  the  confession  of  the  letter-carrier  in  that 
town,  made  while  in  prison,  that  he  had  taken 
the  money ;  excluded,  the  letter-carrier  lieing 
presumably  available  as  a  witness) ;  Md. :  1880, 
Miinshower  v.  State,  66  Md.  11,  18  (not  admis- 
sible, even  to  discre<lit  the  declarant  testifying 
for  the  State);  Mom.:  1804,  Com.  v.  Clr 
bo<:k,  1  Mass.  144  (declarant  not  shown  to  ut 
deceasecl) ;  1866,  Com.  r.  Densmore,  12  All.  637 
(Bigelow.C.  J.,  excluding  declarations  of  the  de- 
ceased oirere<l  by  the  defence  on  a  trial  for 
manslaughter:  "  We  are  not  aware  that  the  ex- 
( ••  .tiou  (against  interest]  has  ever  been  extended 
fui-ther,  ao  as  to  render  competent  declarations 
which  are  not  otherwise  against  the  intei«st  of 
the  party  who  made  them  except  that  they 
tend  to  throw  on  himself  some  degree  of  blame 
or  criminality  in  relation  to  a  particular  trans- 
action and  to  exonerate  others  therefrom  ") ; 
1894,  Farrell  v.  Weitz,  160  Mass.  288,  35  N.  E. 
783  (bastardy  ;  admission  of  )«temity  by  an- 
other person  not  accounted  for,  excludeil) ;  1899, 
Com.  V.  Chance,  174  id.  246,  54  N.  E.  651  ; 
MifA.:  1882,  People  v.  Stevens,  47  Mich.  411, 
11  N.  W.  220  (one  defendant  in  court  admitted 
his  guilt  and  offered  to  withdraw  his  plea  of  not 
guilty,  yet  apparently  did  not  go  on  the  stand ;  ex- 
cluded); Mim.  1890,  Helm  i>. State,  67  Miss.673, 
7  .So.  487  (declarations  of  the  deceased,  on  a  trial 
for  murder,  inculpating  himself,  were  oRered  as 
declarations  against  interest,  but  rejected  on  pre- 
cedent and  also  on  the  rather  curious  ground 
that  "how  any  declarant  can  be  said  to  ho 
■gaiut  the  interest  of  a  man  already  passed  into 
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the  other  world  .  .  .  is  wholly  incomprehensible 

4«'n'M  K'  ^V  '*'*•  ^'"'•'  '■  ^'""'  *6  M"' 
460  (declarant  not  accounted  for);  1893,  State 

t.  Duncan,  116  id.  288,  311,  22  8.  W.  699 
(.lecluration  of  a.,  admitting  the  shoot  inc. 
excluded) ;  1893,  State  ^  Hack,  118  id.  98  VS 
23  .>.  W  .  1089  (((infension  of  a  co-defendant!  not 
acccmnted  for,  ex,  l„,|ed) ;  X.  y.  .-  1881,  Green- 
held  e.  State,  85  N.  Y.  75,  86,  88  (declamnt  in 
court  and  not  .ailed);  A.  C. :  16.i3,  Slate  v. 
,M-  *„""■  ^^^  (''"-^ny  ;  declarant  al.«;nn.lc.l); 
1846,  State  r.  Duncan,  6  Ired.  239  (dnlarant 
not  shown  deceased);  1873,  Slater.  White  08 
I*.  C.  1.^8  (like  Sl.iic  r.  Mav) ;  1874,  State  v. 
Hoynes  ,  1  id.  84  (H«ine)  ;  1875,  State  v.  Bishop, 
73  I.I.  44  (same) ;  Or. :  1893,  State  c.  Hctcher,  24 
Or  295,  300,  33  Pac.  575  (murder ;  confession  of 
a  third  |>ersoii,  who  hml  fled,  excluded)  •  Trim  • 
1836  Wriaht  V.  St.-it..,  9  Yerg.  344  (.Icclarant 
not  dcceaawl) ;  1837,  Rhea  v.  Stnte,  10  id.  260 
(*mie)  ;  1870,  Sible  v.  Stnte.  3  H.isk.  137  (lar- 
ceny ;  confessions  of  a  co-in.liit.c,  in.Dmiietent 
as  a  witness,  not  a.lmittcd  IV,r  the  defcmlant)  • 
18S7,  Peck  V.  State,  86  Tenn.  259,  6  S.  W.  389 
((■..nfesaion  of  a  ikm-sou  not  ac.ounted  for,  ex- 
clude.1)  ;  D. :  1900,  State  r.  Tctten,  72  Vt.  73, 
47  Atl.  105  (in.lefinite  confession  liy  a  third 
JH'rson,  not  accounted  for,  exclu.led) ;  mjo  • 
1896,  Reavis  ».  State,  6  Wvo.  240,  44  Pac  62 
(l*rjury  in  testifying  that  C.di.l  not  conmiit  an 
a-ssault ;  confession  of  C,  unaccounted  for,  not 
admitted  for  the  prosecution ;  treated  on  the 
princiiile  of  admissions). 

"  1846,Smithf.State,9  Ala. 995,  cited  ninrn 
(Goldthwaitc,  J.,  dissenting :  "  When  the  other 
facts  and  circumstances  connect  the  [wrty  with 
the  act,  and  the  confession  is  made  under  cir- 
cumstnnces  which  repel  the  suspicion  of  any 
motive,  I  can  see  no  reason  why  a  doubtful 
crime  may  not  be  thus  fixe.l  on  the  confessing  per- 
son,  though  the  fact  of  that  confession  may  tend 
to  excul|Mte  another,  to  whom  the  circumstances 
equally  jioint  as  the  guilty  person  ") ;  1898, 
Masons'  F.  A.  A.  v.  Riley,  6.5  Ark.  261,  45  S.  W. 
684  dmlicy  on  accidental  death ;  confession  of 
8.,  shortly  after  the  death,  that  he  had  killed 
the  deceased,  admitted,  perhaps  on  the  reageiUe 
gronn.ls,  ftost,  {  1747)  ;  1830,  Coleman  r.  Frazier, 
4  Rich.  L.  152  (a  third  jn'rson's  statement  that 
he  ha.l  stolen  money  was  a.lmitted  ;  O'Neall,  J. : 
"This  is  not  of  a  matter  of  business,  like  those 
sicken  of  in  that  case,  but  was  a  criminal  act. 
.  .  .  The  admission  of  such  testimony  arises 
from  neces.sity,  and  the  certnintv  that  it  is  true 
from  the  want  of  motive  to  falsify.  Both  these 
are  apparent  here,  .  .  .  Here  we  have  every 
guaranty  of  its  truthfulness  — the  grave  conse- 
quences of  infamy,  and  at  the  least  ten  years' im- 
prisonment, woul.l  certainlv  insure  the  tnith  of 
the  speaker") ;  1894,  Martin  ».  State,  33  Tex. 
Cr.  317,  26  .S.  W.  400  (perjury  in  falsely  testify- 
ing to  larceny  by  S.  and  P.  ;  confessions  of  B. 
and  B.  that  they  committed  the  larceny, 
admitted). 
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§  1477.  Sam*:  PoUoy  of  thla  Limitation.  It  is  plain  enough  that  this 
limitation,  besides  being  a  fairly  modem  novelty,  is  inconsistent  with  the 
brfjad  language  originally  employed  in  stating  the  reason  and  principle  of 
the  present  exception  (ante,  §§  1457, 1476)  as  well  as  with  the  settled  prin- 
ciple upon  which  Conhsaions  are  received  (ante,  §  1475).*  But,  further- 
more, it  cannot  be  justided  on  grounds  of  policy.  No  plausible  reason  of 
policy  has  ever  been  advanced  for  such  a  limitation.*  Furthermore,  the 
practical  consequences  of  this  unreasoning  limitation  are  shocking  to  the 
sense  of  justice;  for,  in  its  commonest  application,  it  requires,  in  a  criminal 
trial,  the  rejection  of  a  confession,  however  well  authenticated,  of  a  pereon 
deceased  or  insane  or  fled  from  the  jurisdiction  (and  therefore  quite  un- 
available) who  has  avowed  himself  to  be  the  true  culprit  The  absurdity 
and  wrong  of  rejecting  indiscriminately  all  such  evidence  is  patent. 

The  rulings  already  in  our  books  cannot  be  thought  to  involve  a  settled 
and  universal  acceptance  of  this  limitation.  In  the  firat  place,  in  almost  all 
of  the  rulings  the  declarant  was  not  shown  to  be  deceased  or  otherwise  un- 
available as  a  witness,  and  therefore  the  declaration  would  have  been  inad- 
missible in  any  view  of  the  present  exception  (ante,  §  1456).  Secondly,  in 
some  of  the  rulings  (for  example,  in  North  Carolina)  the  independent  doc- 
trine (anU.  §§  139-141)  was  applicable  that,  in  order  to  prove  the  accused's 
non-commission  of  the  offence  by  showing  commission  by  another  person, 
not  merely  one  casual  piece  of  evidence  suffices  but  a  prima  facU  case  rest- 
ing on  several  concurring  pieces  of  evidence  must  be  made  out  Finally, 
most  of  the  early  rulings  had  in  view,  not  the  present  exception  to  the  Hear- 
say rule,  but  the  doctrine  of  Admissions  (arUe,  §§  1076, 1079)  that  the  ad- 
missions of  one  who  is  not  a  coKJonspirator  cannot  affect  others  jointly 


*  The  limitation  \»  appanmtly  sopported  by 
the  doctrine  {anU,  H  1076,  1079)  that  the  «w- 
feuUm$  ofm  aeeotnpliee  are  not  to  be  oaed  by 
the  prosecution  against  the  accused  except  ao 
far  a«  they^  are  the  admissions  of  a  coconspira- 
tor ;  for  A's  confession  implicating  himself  and 
B,  the  accused,  ia  at  least  against  his  own  penal 
interest,  and  therefore  might  seem  to  fall  under 
thb  present  supposed  principle.  But  (1)  the  in- 
*•"•' of  A.in  obtaining  a  pardon  by  confeaaing 
and  betraying  his  TO>criminals  is  in  aach  cases 
naually  so  imporUnt  that,  according  to  the  doc- 
trine of  preponderance  of  interest  {ante,  {  1464), 
the  statement  would  not  even  under  the  present 
•xcention  be  admissible  ;  (2)  the  question   has 


the  prisoner  whose  examiDation  it  purported  to 
be  waa  not  attaint  [he  had  pleaded  guilty,  but 
aentence  had  not  been  pasaedl],  and  tmaht  there- 
fore be  pnt  into  the  box  and  examined  as  a  wit- 
ness, -hich  would  give  the  priaoDer's  counsel  an 
opportunity  of  croaa-examining  her  on  oath  " ; 
the  confflssion  waa  rejected,  without  indicating 
the  grounds). 

•  The  following  suggeation,  to  be  sure,  is 
found :  1857,  McDonald;  J.,  in  Lyon  r.  State 
24  Ga.  399,  401:  "All  one  defendant  would 
have  to  do  would  be  to  admit  that  his  guilty  ac- 
complice was  innocent  and  that  he  himself  Oad 
permtrated  the  crime,  absent  himself  so  aa  to 
enable  the  party  on  his  trial  to  have  the  benefit 


ii.n.)r7kJn  AU-.u  '  »*'".""  4"""™   naa  enaoie  tne  party  on  his  trial  to  have  the  benefi 

ZT.It  7^^— "  Ti"*  »,«^,"'"'«  ^  the  <i«:-  of  his  admision,  and  after  hU  acqnitUI  ap,«ar. 

iT  ?f   .^?'T"'  '^™.*  '  ^"*'  r"^  "-^  '»*™«''d  his  trial,  and  preve  by  tSe  evidence  o 

«Mide'id     rs*  thJI^^^Lr'^'  T  "•"  J^"  ""  "=^°'"«<'  l-rty  that  he  waa'in  facUheSSIlty 

considered  ,  (8)  the  accomplice  must,  according  person."    That  anv  indm  «...l.l  K.li.,-  .Ll.  l 


oonsidered  ;  (8)  the  accomplice  must,  according 
to  the  present  exception,  be  shown  deceased  or 
otherwise  unavailable,  and  thia  ahowing  has 
usualljr  not  been  attempted  in  such  cases  ;  the 
following  case  ahows  its  application :  1832,  B. 
».  Turner,  1  Lew.  Cr.  C.  119  (the  confession  of 
one  of  the  other  prisone^^  on  examination  be- 
fore a  magistrate,  it  was  objected  to,  "  secondly, 
that  It  was  not  the  best  evidence  that  the  cir- 
cumstances of  the  case  admitted  of,  inasmuch  as 


1838 


person.  That  any  jndge  could  believe  such  a 
scheme  to  be  within  the  possibilities  of  success- 
ful accomplishment  seema  curious.  Besides,  if 
it  were,  that  is  no  reason  for  refusing  such  evi- 
dence in  cases  where  the  defendant  may  be  en- 
tirely innocent ;  if  the  evidence  in  truth  is  not 
concocted,  ss  supposed  by  this  fantastic  suspi- 
cion, then  the  judge  is  perhaps  an  instrument  in 
that  barahest  of  tortures,  — the  refusal  to  allow 
an  innocent  man  to  prove  hia  innocence. 
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chaiged.'  It  is  therefore  not  too  kte  to  retrace  our  steps,  and  to  discard 
this  barbarous  doctrine,  which  would  refuse  to  let  an  ii.nocent  accused  vin- 
dicate  himself  even  by  producing  to  the  tribunal  a  perfectly  authenticated 
written  confession,  made  on  the  very  gallows,  by  the  true  culprit  now  beyond 
the  reach  of  jusUce.  Those  who  watched  with  self-righteous  indignation  the 
course  of  proceedings  in  Captain  Dreyfus'  trial  should  remember  that,  if  that 
trial  had  occurred  m  our  own  Courts,  the  spectacle  would  have  been  no  less 
shameful  if  we.  following  our  own  supposed  precedents,  had  refused  to  ad- 
mit what  the  French  Court  never  for  a  moment  hesitated  to  admit.  — the 
authenticated  confession  of  the  escaped  Major  Esterhazy,  avowing  himself 
the  guilty  author  of  the  treason  there  charged. 

cUlor  on     othen  whom  on  his  eMmination  he  confeiMd  to 
I  agninst    b«  in  the  tteown ").  ^^ 

"but 


UM 
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80.^.  U  (conHnued):    EXCEPTIONS  TO  THE  HEARSAY  RULE. 
To«c  UI:  DECLABATI0N8  A«OUT  FAMILY  HISTOBY  (PEDIGREE). 
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1 1480.   In  genenl ;  SUtutory  Provitioiu. 
1.  lb*  VeoMwity  Prinoiple. 

Family"'    ^^*^'    '^'^    "'    D«'«™nt   or   of 

8.  «!•  Ctronmataiitial  OaarantM. 
i  1482.    Geneml  Principle. 
C.mtroversy^**'"""'""  ""'"'  •""•  •**»  ^'o" 
J  1484.    No  Interest,  or  Motive  to  Deceive. 

8.  Testimonial  QuaMoaUon.  and  other 
Indapandant  Rolaa  of  Bridanoa. 

I  Uta    ''M  I""'™""'*!  Q'wIificatioiH. 
mA.       ;  J"*  Sufficien.y    of    the    Dedaranfi 
f  w°/  Knowledge  ;  General  Principle. 

!  \a»»    I""*  '■  ??<='»"«'»"»  of  Non-kelativea. 

I  MS8.    Same:  Beputation  in  the  Neighbor, 
howl  or  I'ommunily.  ' 

11489.    Same:    Declarationi    of    Relativea  • 

tilT"'"""     •*"  ""^''"'"  ^^'"^'  "^  ««••■' 


1 1491.   Same  :  K«Iationahip  alwaya  Hutoa!  • 

•"  woi"«« '■•  '^Jr"*  *itri  Both^amilie..  ' 

Chil"  '  ReUtionship  of  lUegitiniate 

?Ji??'   f*"" '  Teatimony  to  one'a  Own  Am. 
de"t1?y  t'p;«o^„^'*""'»''°'*'"""y  «"^. 

n!i""'J*'  'is™  "^  ""'  Aaaertion  (Family 
Bible,  or  Trwa,  Tombatone^  Willa,  etc.)         ' 

wluiriutllhir'"'"""'  '^''"'*  """- 

2  and  8     Kind  of  Faot  that  may  b«  the 
Sabjaot  of  the  Sutemant. 

11500.   General  Principle. 

OMth^'ltc*'"*"'™'*  **  *"    ^'"^   ''   ^'^''• 
(  ie02.   Snndiy  Kindi  of  Fact*. 

*■  Arbltnuy  Ltmltatlona. 
i  1808.  Kind  of  lune  or  Litigation  involved. 


n^  doubtless  been  Its  commonest  instances.  _  matters  of  prescriptive  dos 
session  and  of  ped.gree  or  genealogy.  From  the  former  wasTn  devdo^d 
the  e.xcept,on  for  Reputation  to  Land-Boundaries  (post.  §  1582)  TomTh. 
lauer.  the  present  exception.     Here  the  notion  of  ^ZeJ  repuiuon  ^s   h 

W  «f  ?    -f  ""dividual  aeclarations;  though  it  may  also  be  in  the 

form  of  family  reputation.  In  general,  the  scope  of  the  presen  except  on 
has  been  much  enlarged  during  the  past  century  in  this  country  SZ 
ally  a  statute  has  attempted  to  define  its  terms.'  ^'    "'^"'"- 

act!o^l'i„L''ofl^L!„WSw^^^  dlS"*'"™'^^"^^  «^"'''  r-^  *<"the.ctor 

decedent,  or  out  of  the  jurisdiction   iill^^in  "*'''«.™"'>"'  »"•»'  or  written,  of  a  deceased  per- 

missible  as  evidence  of  ^mmon  r^pula?^!'  riL'^^l^J^  '?  ""'  f*-'''""-'^'''?.  Wrth,  m^r. 

cases  whe™,  on  aueaUon. of  pedigreefrr^Vu"  ^^^T^ ''JZ£:^'X^ ^' ^::t:^. 
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!•   TiM  IfMMalty  Prinolpte. 

8  lUlfi'.f***'!*°«1?'*^'"*'"**"'^^-  The Nec«Mity principle («nfe. 
5  1441)  18  here  satisfied  by  the  general  difficulty  of  obtaining  any  other  than 
traditionary  evidence  in  matters  of  family  history.  The  following  passages 
illustrate  the  accepted  ju.Ucial  attitude :  F«"»«Kea 

«J.^'i^.*i;i^'f '!f'  '"/>"'"  '•  ^o""!/.  13  Ve*  140:  "Court,  of  Uw  are  obliged  in 
r^  Ki  ,  J^  "•*  f  **'P"''  ^~'"  "••  "•^'""'y  "«'•»  »'  '^id-nce. ».  it  would  beimpowiblS 
to  e»tablu.h  dwoenU  acoordiug  to  the  strict  rulw  by  which  contracto  ar^tab  bh^lnd 

who  h.1  the  knowledge  of  them.  In  ca«,.  of  pedigree,  therefore,  recourw  i,h^toTZ 
ondary  «,rt  of  evidence.  -  the  best  the  nature  of  the  subject  will  luimit.  e.tab!uhinj  tS^ 
descent  from  the  only  sourees  that  cau  be  had."  .wuimmag  uie 

thll^^t'hf!!^"";-  ■'■'  '"*"■*"/'*  ^'fr  ^<^'  *  Camp.  409  :«  From  the  necessity  of  the 
th ing^the  deolawtion,  o  member,  of  the  family  in  matter,  of  pedigree  .re  generally  ad- 

^L'  ;  •  ^i^f  'ir'*""  °'  "•''"•'^  ''°''''*  »"«"  ^  'he  rejection  of  all  the  evidence  that 

by  Imng  w.tneMe.  the  relationship,  of  pwt  generations,  the  declwatiin.  of  deci.*^! 
member,  of  the  famdy  are  admitted." 

1836  Story,  J  i„  meoit  v.  Pearl,  10  Pet.  434:  "In  caMs  of  pedigree,  [hearsayl  U 
•dmitted  upon  the  ground  of  necessity,  or  the  great  difficulty  and  sometimes  the  iu,«isi. 
bihty  of  nroving  remote  fact,  of  this  sort  by  living  witne,«»,  .  .  .  there  being  no /i^Za 
or  other  interest  to  affect  the  credit  of  their  statement. ' ' 

1886.  Woo<h,J.,  in  Fulker,on  v.  Holmes,  117  U.  S.  389.  29  Sup.  916  :  "  This  exception 
ba.  been  recognued  on  the  ground  of  necessity ;  for  as,  in  inquiries  respecting  relation- 
rtiip  or  descent,  facU  must  often  be  proved  which  occurred  mai:y  years  before  the  trial 
and  were  known  to  but  few  persons,  it  is  obvious  that  the  strict  enforcement  in  such 
CMes  of  the  rules  against  hearsay  evidence  would  frequently  occasion  failure  of  justice  " 

1891,  Peckham,  J.,  in  Eiienlord  v.  Clum,  120  N.  Y.  652, 27  8.  E.  1024 :  "  In  many  cases 
it  will  read.ly  be  seen  such  evidence  may  under  the  cireum«tances  be  the  only  evidence 
which  can  be  obtained.  .  .  .  Traditional  declarations  become  the  best  evidence  K>me- 
times,  when  thoM  best  acquainted  with  the  fact  are  dead." 

It  will  be  noticed  that  the  language  here  used  offers  opportunity  for 
choice  between  three  distinct  and  competing  rules  in  the  application  of  the 
Necessity  principle. 

(1)  First,  there  are  references  to  "past  generations," "  many  years  before." 
"lapse  of  time,"  "after  one  generation  has  passed  away,"  and  the  like. 
These  imply  that  the  exception  comes  into  play  only  where  the  matter  is 
"ancient,"  ie.  of  a  past  generation;  and  that  therefore,  on  the  one  hand, 
matters  of  recent  occurrence  may  not  be  so  proved,  whether  or  not  there  are 


We) ;  {  1870,  par.  13  ("entries  in  fsmily  Bibles 
or  other  family  hooks  or  chartn  ;  engraviiit^  on 
rings,  family  iwrtraits,  and  the  like,  as  eviilenue 
of  pedigree,"  are  adiiiiwible  ;  see  also  )  1872, 
par.  11,  cited  po$t,  {  1580,  under  Reputation  ;) 
Comniissionem'  anienaments  of  1901  (in  C.  C.  P. 
11852,  after  "jiedigree,"  insert,  "birth,  jarent- 
•ge,  age,  marriage,  death,  or  relationship"  ;  in 
C.  C.  P.  {  1870,  after  "in  respect  to  the,"  in- 
sert  as s  substitute,  "pedigree,  birth,  parentage, 
age,  marriage,  death,  or  relation.thip,  etc.  ;  in 
C.  C.  p.  1 1870,  par.  13,  insert  at  the  end  the 


1841 


same  words,  following  "  pedigree,"  and  then  add, 
"  of  any  member  of  such  family  " ) ;  for  the  valid- 
ity of  these  amendments,  see  ante,  k  488  ;  Oa.  : 
Co.ie  18itS,  S  5177  ("  Pedigree,  iucluaing descent, 
relationship,  birth,  marriuge,  and  death,  may  l>e 
proved  either  by  the  declarations  of  deceased  per- 
sons related  by  blood  or  marriage,  or  by  general 
repute  in  the  family,  inscriptions,  '  family  ttws,' 
and  similar  evidence ") ;  Mont.  C.  (.".  P.  1895 
ft  3128,  3146,  par.  4,  11,  13  (like  Cal.  0.  C.  p! 
fS  1852,  1870);  Or.  C.  C.  P.  1892,  §$  688,  706, 
par.  4, 11,  13  (like  Cal.  C.  C.  P.  ff  1862, 1870). 
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living  witnesMfl,  and,  on  the  other  hand,  that  matters  of  a  time  whose  wit- 
nesses are  hkely  to  have  passed  away  may  be  so  proved,  whether  or  not  liv- 
ing witnesses  are  available.  But  there  appears  to  be  in  fact  no  rule  of  such 
a  form,  in  spite  of  the  implication  of  the  above  lauguajje.  The  tendency  is 
against  such  a  narrowness  for  tlie  rule.' 

(2)  Secondly,  a  similar  but  sliglitly  broader  rule  may  be  seen  indicated 
by  the  phrases,  "no  living  witnesses  can  be  had."  "  the  great  difficulty  of 
procuring  living  witnesses."  and  by  the  statementa  that  sucii  evidence  is 
admissible  be^-nuse  living  witnesses  can  "  often  "  or  "  usually  "  not  bo  had. 
The  implication  is  that  where  «ny  living  witneu  to  the  lame  matUr,  particu- 
larly a  member  of  the  family,  can  be  had.  no  hearsay  statement  of  any 
deceased  j^rsons  can  be  received.  This  form  of  rule,  which  has  had  some 
support  in  decisions.'  is  perhaps  appropriate  enough  where  the  evidence  is 
offered  in  the  shape  of /awt/y  reputation ;  for  there  is  in  strictness  no  neces- 
sity for  resorting  to  the  hearsay  of  the  family  as  such.  untU  it  appears  that 
members  of  the  family  cannot  be  had  to  testify  on  the  stand. 

(3)  But  where  the  evidence  offered  is  the  declaration  of  an  individual 
member  of  the  family,  the  necessity  for  this  person's  hearsay  lies  merely  in 
the  impossibility  of  procuring  the  deckrant  himself  to  testify  on  the  stand  • 
«.«.  the  death,  absence,  insanity,  or  the  like,  of  the  declarant  alone  suffices! 
Such  IS  the  rule  dictated  by  the  analogies  of  the  other  Hearsay  exceptions 
admitting  individual  statements  (for  example,  Dying  Declarations.  State- 
menu  agamst  Interest,  Regular  Entries).    In  the  exception  for  Reputation 


*  18?0,  Scharff  v.  Ketner,  64  Pa.  87»  («m. 
»u,  that  the  recent  date  of  the  occarrencea  ia 
imnmterial). 

*  18*?.  White  ».  Strother,  11  Ala.  724  (ex- 
eluded,  where  other  nM-nibers  of  the  faiuily  were 
ajiTe) ;  1890,  Traveler'.  Inn.  Co.  r.  SbepiMrd,  85 
Oa.  761,  779,  12  8.  E.  18  (insuranci  cl.in. ; 
familv  reputation  aa  to  the  fact  of  death,  the 
time  beinK  leaa  than  a  year  before,  the  luenibHra 
of  the  family  atill  aurvirtDK,  excluded);  1884. 
Bom  v.  Loomix,  <4  la.  432,  20  N.  W.  749 
(present  reputation  at  M.'a  pUu:e  of  ivaidence 

among  the  rrlativea  and  family  "  of  M.,  aa  to 
his  decease,  the  wife  beinft  alive,  excluded); 
1846,  Covert  ».  Hertiog,  4  Pa.  St.  146  (hearsay 
declarationa  were  rejecteii  aa  evidence  of  "a 
comparatively  recent  marriage,"  wliero  "there 
waa  abundance  of  such  evidence  by  livinB  wit. 
nesasa");  1859,  Campbell  r.  Wilwn,  28  Tex. 
262  (unidentified  entnes  in  a  family  Bible. were 
rejected,  where  the  father  was  dead  but  the 
mother  was  alive  and  in  the  jurisdiction) ;  1896 
Hnrlburt's  Estate,  68  Vt.  366.  35  Atl.  77  (H 
went  to  OakoU  in  1888;  reputation  in  the 
family,  consisting  of  sister,  mother,  and  brother, 
the  father  alone  being  dead,  as  to  the  fact  of 
H.  a  death,  excluded  ;  "  when  all  the  facU  rela- 
tive to  a  question  of  pedigree  are  within  the 
knowledge  of  living  witnesses,  and  none  of  such 
facts  are  derived  from  the  declarations  of  de- 
ceased members  of  the  family,  there  ia  no  neces- 
sity for  resorting  to  so-called  '  family  reputation," 
created  wholly  by  the  living,  any  more  than  in 

IMS 


any  other  kind  of  caae  not  involving  pedigree  "1 
In  the  following  cases  peculiar  modifications  of 
this  rule  were  laid  down:  1883,  Harland  v 
Eastman,  107  III.  638  (several  members  of  the 
f»™''y  »••'*  living  and  available  ;  Dickey,  J.  • 
.'They  are  all  living  and  their  sworn  testimony 
IS  better  than  their  unsworn  statementa.  It 
follows  that  the  witness  cannot  properly  be  al> 
lowed  to  atate  hia  conclusion  from  such  unsworn 
statements,  unless  all  of  them  uken  together, 
with  their  surroundings,  enable  him  to  say  such 
was  the  accepted  state  of  the  case  in  the  family 
or  such  waa  the  nncontrai)icte<l  repute  in  the 
familv ") ;  1818,  Crouch  e.  Eveleth,  15  Masa 
806  (family  hearsay  of  the  existence  of  children 
as  heirs  waa  rejected  because  no  effort  had  been 
made  to  obtain  the  record  of  marriage  and  no 
showing  that  it  waa  lost ;  this  would  hardly  be 
followeil). 

If  a  peiaon's  testimony  as  to  his  ami  age  is  to 
be  treated  as  a  report  of  familv  hearsny  (pott, 
f  1495),  this  rule  would  require  that  the  mem- 
bers of  his  family  be  accounted  for.  Contra  • 
1880,  Cherry  v.  State,  68  Ala.  30  (a  pcreon'a 
aUtement  as  to  his  age  was  treated  as  liased  on 
pedigree  hearsay;  but  no  specific  decease  waa 
required  to  be  ahown).  In  the  same  State  the 
ruling  of  Rogers  v.  De  Bardelalwn  Co.,  87  Ala. 
164,  12  So.  81,  that  a  brother  and  a  brotlier-in- 
law  coulil  not  testify  on  llu  staiul  to  the  plaintifTs 
age,  because  third  persons  whose  declarationi 
are  offered  must  be  deceased,  is  incomprehensible. 
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(jpott,  8  1580)  there  i.  some  support  for  the  notion  that  the  necessity  nin^t 
consist  111  the  lack  of  other  evidence  of  any  sort ;  but  where  individual  dec- 
larations  are  receivable,  no  claim  can  be  made  for  such  a  br.,nd  idea  of  neces- 
sity Accordingly  the  only  sound  rule  for  the  use  of  individual  declaration. 
18  that  the  declarant  himself  must  lie  sliown  to  be  uiiavailablf  » 

It  should  be  noted  that  sincu  entries  in  a  famili,  Bible,  or  the  like,  mav 
usually  be  treated  as  representing  either  the  entrant's  individual  assertion 
or  the  family  8  reputation,  it  should  therefore  be  enough,  if  tiie  entrant  is 
identihed,  to  show  the  entrant  alone  to  be  unavailable,  and  not  to  show 
also  the  unavailability  of  other  members  of  the  family. 

(4)  Supposing  the  evidence  offered  to  be  the  declaration  of  an  individual 
It  is  clear  that  at  least  th*  declarant  muttbeshovm  unavailable,  by  decease  or 
otlierwise.*  Here  the  analogies  of  the  other  exceptions,  as  well  as  the  nature 
of  tlie  necessity.principla  itself,  indicate  that  not  only  decth,  but  other  cir- 
cumstances—such as  iasanity.  absence  from  the  jurisdiction,  and  the  like 
-jnay  create  such  a  necessity.    On  thU  point,  however,  the  ruUngs  are 

2.  The  CIronmstaatlal  Ouarantae. 
§  1482.  Oanaral  Prlnoipl*.  The  circumstantial  guarantee  for  trustworthi- 
ness {ante,  §  1422)  has  been  found  in  the  probability  that  the  '•  natural 
effusions"  (to  use  Lord  Eldon's  often-quoted  phrase)  of  those  wlio  talk  over 
family  affairs  when  no  special  reason  for  bias  or  passion  exists  are  fairly 
trustworthy,  and  should  be  given  weight  by  judges  and  juries,  as  they  are  in 
the  ordinary  affairs  of  life.  The  sentence  of  Lord  Eldon's  in  Whitelocke  v. 
Baker  has  become  the  classical  passage  on  this  subject : 

1790,  AKhhunl,  J.,  in  R.  r.  Eri,u,M,  3  T.  R.  720:  "  It  is  natural  for  penon*  to  talk 
of  their  own  situations  and  of  their  families.  The  evidence  is  in  ita  nature  of  an  unsus- 
pifious  kind  ;  it «  generally  brought  from  remote  times,  when  no  question  was  depending 
or  even  thought  of,  and  when  no  purpose  would  apparently  be  answered." 

1H07,  L.  C.  Ehlon,  in  Whiieloeke  T.  Baktr,  13  VeB.  614  :  "  Declarations  in  the  family 
descnptions  in  wills,  descriptions  upon  monuments,  descriptions  in  Bibles  and  registry 

•  1880,  Cmnforrl  p.  Blsokhnm,  17  Md  64 
(Bartol,  .r. ;  •'  Thia  exception  to  tlie  general  rule 
naci  its  nri(rin  in  the  necessity  of  the  case.  .  .  . 
It  is  object,'.!  that  .  .  .  the'  neceasity  Uiil  not 
exist  [For  a  hiishaiiil's  declarations  as  to  tlie 
innrriHK*'].  there  tsiiiR  a  party  to  the  allrj^ed 
ninrriage  [the  w-fe]  living  and  competent  to  tes- 
tify. .  .  .  This  objet'tion  arisea  from  a  misap- 
prehension of  the  rule.  Such  deilamtiona  are 
not  held  to  be  admissible  or  inaiimissible  accnnl- 
ing  to  the  necessitv  of  the  particular  case  ;  bnt 
...  by  the  establiahei^  rule  of  law,  which, 
though  said  to  have  ita  origin  in  necessity,  is 
universal  in  its  application  "). 

•  Eng.:  1859,  Hiitlere.  Mountgnrret, «  H.  L. 
C.  648  ;  Cnn. :  1848,  Doe  v.  Servos,  6  U  C 
Q.  B.  284,  288  ;  U.  S. :  1897,  Pe.iple  v.  Mavne, 
118  Cal.  616,  60  Pac.  654  (a  Inmily-Bible  entry, 
made  by  the  mother;  excluded,  the  mother 
being  alive  and  available);   18!)9,  James'  Ex- 
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tate,  124  id.  663,  67  Pau.  679,  1008  ;  1817, 
(.'hiipnian  v.  Chapman,  2  Conn.  349 ;  1870, 
(Ireenleaf  r.  R.  Co.,  SO  In.  303;  1828,  Wal- 
drrjn  V.  Tuttle,  4  N.  H.  378  ;  1864,  Mooers  v. 
Bunker,  29  id.  432 ;  1854,  Emerson  v.  White, 
lb.  491  ;  1829,  Lcggett  v.  Boyd,  3  Wend.  879 ; 
1861,  Robinson  v.  HIakely,  4  Rich.  688  (a  fa- 
ther's enti-y  in  n  family  register,  and  a  father's 
declarations,  the  father  lieing  still  alive  and  in 
the  jnrisdiction,  exclnded) ;  1834,  Peterson  v. 
Aiikrom,  26  W.  Va.  56,  62. 

•  1897,  May  v.  Uigie,  27  Can.  Sup.  44S,  445 
(statements  of  a  father,  living  in  England,  ex- 
cluded, since  his  dr|Hisition  niiglit  have  lieen 
obtaineil);  1884,  Ross  i>.  Looinis,  64  la.  43i 
20  N.  W.  749  (statements  na  to  M.'s  <li-cease,  by 
M.'s  wife,  living  in  another  Jurisdiction,  ex- 
cluded); 1859,  Campbell  v.  Wilson,  23  Tex. 
252,  temhle  (absence  from  the  jurisiliction  suf- 
fices) ;  and  the  Codes  quoted  anU,  §  1480. 
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book!,  •»  m  adinUM  upon  th«  prinoipi.  thai  th«,  art  Ih.  luUanl  .ffuiou  of  •  party 
wlH,  n.».   koow  the  truth,  ud  who  .,«.k.  upon  »u  o««ulo..  «h.n  hU  .uh.d  .tud.  lu  m 
•»eii  potition,  without  Mj  Uraptatlon  to  tseetd  or  (aU  abort  of  tha  truth  "  • 
h  J  nl' 1  ^'■*'!'f  ''""'^  ^'^u  *  *:'"P'  *""  ***•  ***'  i"""-*"".  J-  =  "  Whara  tha  relator 
wl  thJl  "'!!!•  "'"'■  '^"'  *•  "•  «""'"*  '•*  -PP"'"*  »•«'  W»  mind  atood  other- 

wiM  than  ereri  upon  tha  .ul.jfct,  ...  we  miy  nuouMj  .uppoaa  that  he  u.iiher  .topa 

r.r.^  "'"■  «°:!\^'"""*  '"^  "I""*  »'  »"«"•  'n  ••'•  -ponUnaou.  daclaraiioD.  r..p«.tii.g  hi. 
rela  .ou.  and  tha  atala  of  hU  family  " ,  W^,  B.  :  "  Tha  ad...l-iou  of  hear^T-vl.' 1 

K.  .^^  '  1'"!  ".°  "PP"""""'  "'  c™M*««i„ing  the  p.r«,„rby  whom  t>..  d«,li^ 
ratio.,.  «,  .uppowd  to  have  been  mad..  But  daolaratioM.  to  b.  r«»iTaWe  in  avid.ucT 
.  .  .  muat  have  b«en  tha  natural  effunion.  of  tha  mind  of  tha  party  making  them,  and 
mu.t  hara  baan  made  on  an  occasion  when  hU  mind  rtood  in  aTa/en  poaitJon.  without 
anyattemp^to  exce^l  or  fall  .hort  of  tha  truth";  Etdon.  L.  C. :  "  If\h,  antrv  be  tha 

Je^'ivTd^ithTt    ,T"r  «"  »' »"•  »'"•  "■'■"1.  "«y  ^ '«»k«»  •»  without su«piclou  and 

fX: tf'^StttiVlThiM  •"••  "  ""^  -*«""«—»«  «>"7  i»  •  f-i>y  "ibla.  by  a 
18*0  K*r/rfa»c*  Sen.,  i.i  P«,p/«  v.  Fir,  Ins.  Co.,  33  Wend.  220 :  "  In  order  to  adhare 
Ltd-i^viT  '^'"\'°  '•"  '"""^  "'  """""»  *""  •"  'HCue.  «oond.hand.  and  unautS^ 
fo^Ti  n  vT  »'"''•  ""TP"""''  "•*'«  '"  '»^°'  0'  P^o'  of  declaration,  and  reputat'on 
[of  family  hwtory]  only  where  tha  pardon,  who.,  opinion  and  daolaration.  are  relild  upT 
be...ie.  b..„g  tho«  met  likely  to  be  well  iMforn-lid  a.  to  the  f^st^rrT^S  w  E 

any  danger  of  being  mi.led  by  others  m  iMter««ted It  U  than  r«caiv.d 

.t'hTuTject"''  ""■'  ""''  '"^•'  ""  """"""'"  '»  fl-hoodormLrprTntlJon  on 

.hll'^'i  ''Tr*  *'■'  '/•  '*'''-^"  '•  ^'"""-V""".  10  Irad.  192 :  »  [P«iigraal  U  a  matter  about 
t  d  .  .  H  ?  ^       «:•'»'*"  o'  • '•n.ily]  are  pre.umed  to  ba  pariicniafji  .tereal^  to  S,r 

hw  relation,  ar.  and  will  .aldom  declare  tho«  to  be  hU  kinameu  who  an.  not/' 

In  applying  this  principle,  what  specific  rules  have  been  deduced  ? 

§  U83.  DacUraaon.  noat  hay.  Im«d  mad.  bafor.  CoatroTaray  First 
dec  arations  made  during  the  course  of  a  controversy  are  to  be  regarded  as 
lack  „g  .„  the  guarantees  of  trustworthiness.  In  the  traditional  ph^  tiL 
declarat.on.s,  to  be  lece.vable.  must  have  been  made  ante  liUm  molam  • 

»  Approv«l  by  Lord  Cnuiworth  in  Butler  „.  Mountgarret,  6  H.  L.  C.  ft' '  (1889). 

1844 
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tJon  tb.n  .]«.,«  will  b..  .  .  .  Wm  tiM,  .Wdenc  in  th«  p.rtlcuNr  eircuMUnc*  aw.. 

On  two  oocMio.,^  judge,  have  doubUHl  the  expediency  of  .fai.  liuuUtion:' 
but  it  »  "ntirely  .u  analogy  to  tl.e  limitation,  in  other  oxa-ptio,,..  and.  .o 

a'Eua:."™'  "'•  '•  *""""•'  '"  •"  P"""-'  '-•"•  '^-  '-•»«'-  »"• 
Principle  mjuire..  however,  tliat  the  di.pute.  if  it  i.  to  exclude  the  .tate- 
menu,  .hould  have  been  more  or  kw  over  the  prt,^H  point  to  which  tht 
*taununt»»/,r;  el.e  no  bia.  could  be  .uppo.ed  to  affecV.t.  There  u  op- 
K'S  Z  n1  •!"''."'*",  i"  "P»''y"'«  '»'»  «™'t«tlo„.  Judge.'  opinion, 
whether  under  the  c.rcum.Uuce.  of  each  caw  bia.  cfl-  be  .uppowjd  to  have 

..  I"'"'  '^•;/^'"^f'  *•"••  '»  '•"'/''•  »•  firt  In,.  Cfl.,  26  Wend.  218,  224:  "  '  the  rule 
that  ac  „.l  l.t.g.tlou  or  lltlglou.  eontrorer.,  without  «,tu.l  .uit  .lw«,fviUaU    t »,  h«' 

upon  the  very  ,,oint  afterward,  .ought  to  be  Moerfined.  and  .trictly  .„d  legally  .^1,  „, 
t.  th«  rea«.n  ol  tue  rule  U  let  eight  of.  The  reeult  would  be  t^  excMe  ueh  Urn  v 
tradiUou.  when  the  parti-  had  an  accurate  Itnowledge  of  their  '^j,?  rS  or  the  S 
ground,  of  their  olain..  whIUt  It  would  admit  them  in  c«e.  where  U.e  claim  pur-u.^  X 
jqual  ardor  and  inter-t  i.  erroneously  underetood  by  the  parties  ih.,nilTe.Tndtir.« 

t^l  L  •,''*'*«'"'•'"'.«"'«'>•  '»  •«  ""*«"».  -.d  to  .uffer  their  wi.he.  and  feeling?  to  Z 
urb  or  dUcolor  the.r  r«»llection.  or  relation,  of  faoU.  The  .pirit  and  re.K,„  of  the  rut 
n  my  judgmen  .  therefore,  apply  to  .rery  ancient  controver.y  involving  or  affect^  t 

SLKI^u."  '"      '*"'"  "'  •"''P*^  •*  ""'  "■»•  '^  ^  "'^»'»««»  '"'»«' 

On  the  other  hand,  it  is  not  necessary  that  litigation  should  actually  have 
begun  at  the  time  of  the  declaration.  The  element  to  be  avoided  is  a  bias  in 
the  mind  of  a  declarant ;  and  this  is  sufficiently  probable  if  a  dispute  or  con- 
troversy  us  actually  in  progress,  even  though  it  any  not  have  reached  the 
stage  of  legal  proceedings : 

•  Limitation  recoRnixwl :  Eng.:  1816,  Free. 
ni»n  V.  Phillipjn,  4  M.  *  .S.  397  ;  1881.  Dvwrt 
Pwngf  Ciur,  {,.  H.  2  App.  Cn«.  489,  S03  ;  U.  S. , 
1817,  Clinician  v.  Clw|.uwu,  2  Coiiu.  349  ;  186B, 
CoWmm  v.  (inintliani,  12  Ind.  444  ;  1881,  i>e 
H.ven  V.  De  H.ven.  77  id.  286.  237  j  1840, 
PMjple  r.  Fire  Ina.  Co.,  25  Wmd.  210;  1828 
Moijjan  I.  Piirnell,  4  Hawks  97  ;  1900,  Neliiina 
e.  McMurrian,  94  Tex.  49,  67  S.  W.  943;  1889 
Stciii  V.  Bownwn,  13  I'et.  209,  220.  ' 

•  The  followiug  cases  apply  the  ruli-:  1816, 
Freeman  v.  Phillip|ui,  4  M.  k  S.  397  :  1857,  Gee 
V.  Ward,  7  E  t  B.  51 1 ;  1 880,  SlieUden  r.  I'otricle, 
2  8w.  k  Tr.  170,  188  ("if  a  controversy  exist, 
it  must  be  on  the  very  |point  in  re»|)ect  of  whiih 
the  dec'laratiuiia  ate  souglit  to  be  used  "  ;  lure 
there  hail  been  controversv  about  the  l>-Kitinincy 
of  children,  but  not  almut  a  cnhabitjition  or  a 
deathbed  marrinKe,  with  which  the  ailiiiitted 
letter  dealt) ;  1828,  Elliott  r.  Pciraol,  1  Pet. 
387. 


»  1811,  Graham,  B.,  in  Berkeley  Peenun 
Caae,  4  Camp.  408  ;  1821,  Boudereau  r.  Mont- 
gomery. 4  W««h.  C.  V.  190  (Waahington.  J., 
admitting  de]ioaitiiina  in  a  previnua  cause :  "  It 
U  not  without  great  diffidence  that  I  venture  to 
diaaent  fmni  the  reasoning  of  the  judges  in  the 
Berkelev  Peerag.-  (  aae.  But  it  aeenia  to  be  rather 
artiHoial  than  solid,  when  directed  against  the 
adHitMibility  of  the  evidence  ;  although  I  ac- 
knowledge that  the  poaaibility  of  an  undue  biaa 
having  been  produced  by  the  existence  of  a  con- 
troversy might  with  pii.priety  Iw  urged  against 
the  creillt  to  be  given  to  the  evidence,  wiiere  the 
prooh  in  the  canae  are  contradictory  and  to  be 
weighed.  I  am  apprehensive  that  great  mischief 
and  injustice  might  be  the  cnnsequenre  of  ex- 
cluding the  only  apeciea  of  evidence  which  cir- 
ramstancea  not  within  the  control  of  the  parties 
iiiterested  may  have  left  to  them,  on  the  ground 
of  a  presumed  bia.  created  by  an  exiating  or  even 
pre.umed  oontroveray  "). 
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I  MM  KCEPTI0N8  TO  THE  IIEARSAV  RUIX      [C«*r.  XUX 

IMl.  L.  C.  Br^gkam,  ia  Mention  »,  AttormfOtn*,^  9  R«-  *  M.  lUO,  "  Plow  tl»| 

HM."  j;r„'Thrr'"~     •  "'  ""^":''  ^  •^'•«»««  took  pwt  in  th.  <««tro».r.y.    Hhot^ 
m.  .T...  th»t  th.n,  w..  .  •onUmpl.Uon  of  l-g»l  pwoMdli.p,  with  •  vLw  to  wbieh  tho 

^  S'^V  r^y  •  •*«  ""^  »«•  «  '"fr-l  of  hi.  own  ...  m".7' 

■  ■  .  AtuiticDotiidceiMrytoeuMttltuUUr."*      ^^  "««  -  bu»mw  •wimmio. 

The  fact  that  no  controversy  exi.ted.  being  preliminary  to  the  admiMion 
of  the  evidence.  mu«t  be  shown  by  the  party  offering  Jt.»  But.  as  this  is  in 
effect  pn)ving  a  negative,  sliglit  evidence  should  suffice. 

I  1484.  Wo  Intsrsst  or  MoU««  to  OM..U..  The  exi^tenne  of  a  controversy 
Is  only  one  circumstance  (though  the  mo«t  common  one)  likely  to  produce  a 
bias  fatal  to  the  tru^tworthinesn  of  tlie  .UHjlaration.  Judicial  opinion  seems 
to  hold,  and  properly,  that  other  considerations  may  under  certain  cir- 
cumstances opemte  to  exclude  the  declarations.  In  general,  they  would  be 
excluded  where  there  is  any  specific  and  adequate  reason  to  suppose  the  ex- 
Utence  of  a  motive  inconsistent  with  a  fair  degree  of  sincerity.  In  Lord 
Eld.m  8  w„rd-.,  they  must  appear  to  be  the  natural  effusions  of  a  party  sUnd- 
ing  m  an  even  position : 

1801,  Ckannell,  B..  iu  Plant  r.  Taylor,  7  H.  ft  N   837  •  "Perhan.  Ih.  U.».J  ...j-. 

from  bisj.  It  was  ni«,lfe.tly  In  many  w.y.  directly  for  hi.  lnter..t  to  make  a  ^lu^ 
Won  Un.ll..g  to  dl«,ow  hi.  Ar.t  marrisg..  or  h.ving  .  Undenoy  to  .how  U«t  U  wm^ 
lleg.  ".^•riiM,  .nd  con.«,«ently  did  not  lnv.Hd.te  th.  «cond.  No  cm.  hj.  Mrdtid 
inHh,chthcd«,l.r.tiouof.d«=.«edp.,«,nobviousl,forhtalntor«iirL»rrSiJ^ 


,  J  t-»'np«'»  the  opinionii  of  the  other  law 
lord*,  anil  the  opinion  of  Orernr,  B.,  in  tha 
aame  caae  below,  in  it  Ir.  C.  L.  04. 

It  \  a»  once  hM  by  Bnron  AMerann  (1884, 
Walker  e.  Beaiichamp,  «  C.  *  P.  Ml)  that  it 
waa  •iifflcient  if  at  the  time  of  the  dralanition 
the  ilaU  nffaeu  txideii  (for  eiample,  the  birth 
of  a  chilli)  aa  to  which  the  controver«y  after- 
wardaaroae.    Thi^  howerer,  obvionaly  cannot  be 
aound  j  for  it  ia  to  the  contruveray,  and  to  noth- 
inH  »l«e.  that  the  Uaa  ia  to  be  attributed.     Mr. 
Baron  AMerum'it  opinion  haa  been  more  than 
onee  reptidiatwl,  anil  haa  anparentlv  never  been 
conflmied  :  1843,  Reilly  ».  Vilzxeraid,  fl  Ir.  Eq. 
844  (Sujplen,  L.  C. :  "The  point  of  inquiry  r»- 
apeetinf;  the  admiaaiiiility  of  auch  evidence  ia, 
nut  the  pxintenco  or  a  state  of  fiirta  out  of  which 
a  claim  Iihh  arisen,  but  the  existence  of  a  cuntro- 
vetay  or  diapute  reapecting  that  claim  "  ;  here 
the  queation  de|iende<l  on  whether  a  rhilil  waa 
boni  alive  or  not,  but  no  one  aupponed  till  «ev- 
eral  yeara  afterwanla  that  anvthing  depended 
on   the  chilil'a   birth).      Aeeard:  1866,   Pi({ot, 
(-'.  B.,  in  Butler  e.   Moiintf^arrpt,  6  Ir.  C.   L. 
lOr  :  188«,  Shadwell,  V.  C.  in  Slaney  ».  Wade. 
7  Sim.  618  ;  I860,  Sbedden  ».  Patrick,  2  Sw. 
tTr.  170,  187. 

•  1825,  Moigan  v.   Pumell,  4  Hawka  97 ; 


.,-=:=^t«5=.n-.=. 
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1890.  Hodgtt ».  Bodgei.  104  N.  C.  874, 11  8. 1. 
964. 

It  haa  been  held  that  the  eilatenee  of  a  con- 
troveny  betwneu  certain  membera  of  the  family 
la  aufflcient  to  condemn  decUrationa  Jw  a  mem' 
ber  who  waa  himaelf  ignorant  n/lhe  tntrovtrn 
and  therefore  quite  nnbiaaaeil :  1811,  Berkeley 
I  eerage  Caae,  4  Camp.  417  (Manaiield.  C.  J.  i 

I  have  now  only  to  notice  the  ohaerviition  that 
to  exclude  declarationa  you  muat  iibow  that  the 
III  moto  waa  known  to  the  (lenon  who  made 
them.  There  ia  no  auch  rule.  ...  If  an  In- 
qniry  were  to  be  inatituted  in  each  iuaUnce, 
Whether  the  exiatence  of  the  contruveray  waa  or 
waa  not  known  at  the  time  of  the  declaration, 
much  time  would  be  waited  and  great  confuaion 
would  be  pr..duced  ").  But  thU  ia  againit  .the 
I^«^"=?  .  '*  "''*■  •"■'  <a"i>"t  !»  Bupimrted : 
1860,  Bhedden  v.  Patrick,  3  Sw.  A  Tr.  170  187 
(CrcMwell,  J  :  "  We  mn«t  jud^  of  the  fee'linca 
of  the  i«rty  from  »iiat  be  knew  at  the  time  "l 

»  Accord-  1828,  Doe  v.  Randull,  2  Moo.  * 
Roh.  25 ;  1831,  Monkton  r.  A  tornc^y  .General, 
2  Rh««  «  M.  147  ;  1843,  Reilly  v.  fitz^erald 
8  Ir.  L<,.  346:  1817,  Chapman  r.  ChTpman 
2  Conn.  340 ;  1828,  Waldr-.n  v.  Tnttle,  4 
N.  II.  378;  1895,  Bjera  ».  Wallace,  87  Tex. 
603,  29  8.  W.  760  (excluding  the  aUtemeuUof 
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But  thif  principle  nuit  not  ba  puslied  too  fn,.  C.utioni  liavo  mora  t)ian 
one.  beensiven  to  avoid  oioiuding  evidence  merely  becauw  th-re  mijht  have 
iNien  a  bian : 

obj  -cud  to  on  ««oun  tor  .h.  Int.r«t  tln-y  hvl  I,,  m^lng  out  thing,  to  b.  m  tl.^r  .prl 
^ul«^.  .„d  la  l.».t  tl.l,  iijuntlon  of  dlv-lng  of  pro,,rty  wm  ..id  to  I.  «,nlr.l.„t  tot 

P^  led  with  «m,  f^l  „g  of  l..tow.t.  «hicb  will  ofl«n  cMt  .u.plclou  on  th«  diur.tion". 

but  bM  n«r«r  bMn  b«ld  to  i«D<i«r  lh«m  in>diiil».il.|«."  »"»"i>o». 

IWO,  IfoW*.  C..  in  I'tnpl,  ,.  f.r,  /„,.  c»,.  35  W.ml.  215:  "  Tb«  dMlnrntlont  of 

In  particular,  m  to  the  entry  of  n  birth  declnred  to  be  le(Titimato,  the  mere 
circumsUnce  tliat  tiio  entry  was  mmlo  with  a  view  to  jterpttuatin-j  tvidtnet  of 
legitimacy  or  of  the  date  of  birth  should  not  exclude  tiie  entry;  otherwiM 
very  few  such  entries  would  bo  receivable,  and  the  chief  and  honorable  pur- 
pose  of  making  t'lem  would  be  defeated : 

IWl.  Man-Ml,  C.  J.,  in  B.r/,/ry  Petrag^  Can,  4  Camp.  418  (for  all  theJudirM.  r» 
•pwtlna  an  eutry  in  a  f.mily  Hible.:  •■  Tl«.  fallwr  i.  prored  to  h»v«  d..ol«r«d  that  he 
road,  lueh  .ntry  for  U.e  expreu  purpow  of  e.tnbli.binB  th*  I.-Kltiroac7  of  hU  non  and 
«i*  tiin.  of  birtb.  in  ett  th«  Mm.  should  \m  called  in  quMtlon  after  the  f,itber'.  death. 
The  opinion  of  Ibe . Judges  ii  that  the  entry  would  be  receivable  in  evidence,  notwith- 
■tandins  the  profe.aed  view  with  which  it  wa»  i„ade.  lu  particularity  woul.l  be  a  itrong 
circum.tance  of  Huxpioion ;  but  still  it  would  bs  ncsiv^bie,  whatever  tlie  crwlit  might  be 
to  which  it  would  be  entitled."  * 

Finally,  the  offeror  of  the  evidence  must  perVa^u  show  the  absence  of  mo- 
tive to  deceive ; «  but  slight  evidence  iliould  suffice. 

3.  TMtlmoiilal  Qnallfieatioiis,  and  Other  ZndepMideiit  Knlea  of  Eridanoe. 

S  1485.  (1)  TasUmonlal  QwOifleatioiu.  As  in  the  other  exceptions  to 
the  Hearsay  rule  {ante,  §  1424),  there  are  here  found  certain  requirements 
resting  upon  the  general  principles  of  Testimonial  Qualifications  which  are 
applicable  to  all  testimonial  statements  and  liave  been  already  examined  for 
testimony  in  general    Chiefly  there  arise  here  questions  as  to  the  means  of 

one  ••urting  the  Jrath  of  «  nephew  whow  aol« 
heir  he  wm  ;  snprtwiling  Fmvler  r.  Simrnnn,  79 
id.  811,  6U,  IS  !<.  W.  68a):  J899.  Turner  r. 
Beelock,  21  Tex.  Civ.  App.  89J,  U  8.  W.  358 
(•ame  ;  (itter'ii  dec'lanitions  u  to  brother'a  deiith 
exclnde.1)  ;  1899,  Uwii  v.  BerRpss,  fti  i,l.  252, 
54  8.  W.  609  (wnie  ;  inothrr'i  devlaratious 
excliiiM). 

Coni|«rv  the  rami  cited  port,  If  149J,  149S, 
which  *re  sometimes  wrongly  pisced  on  this 
principle. 

*  .,4rforrf .-  1831,  Shields  v.  Boucher,  1  Russ. 
A  M.  147,  per  Brougham,  L.  C. 

»  Aeeord:  1777.  Goodtight  v.  Moss,  2  Cowp 
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694,  trmUt,  Lon!  Msnsfielil,  P.  J.  j  1857,  Oee 
V.  WanI,  7  E.  *  B.  611 ;  1840,  People  r.  Fire 
Ilia,  (o.,  20  Wend.  211,  Cowen,  J.  Contra: 
1817,  Chsnman  e.  Phapnian,  2  Conn.  349  (Swift, 
C.  J.  :  "  When  they  are  made  for  the  exprew 
purpose  of  being  given  in  evidence  on  a  nueiition 
of  pnligree,  they  will  nut  be  received.  If  a  iier- 
son  were  to  take  up  «  Bible,  and,  having  the  idea 
that  it  was  jfterwunU  to  be  prodnced  in  evi- 
dence, were  to  write  down  at  once  the  births  and 
deaths  of  his  children,  such  an  entry  would  not 
he  ailmissible  "). 

•  1854,  Emerson  ».  White,  29  N.  H.  491  i 
and  cases  tupra,  trmblt,  ||  148'J,  1483. 


«  HM  EXCEPnOSS  TO  THE  HEABSiT  BULE      [c«„.  XLI.X 

§  1486.    (a)  Sufllolanoy  of  th«  l>«,l«Mf.  lC..i»  of  Knowl«l„.  o.n.rai 

11  on'    f  ^  .    '   '"  '*''''"™"'  ""'''  *P»*"  '»  have  had  fair  knowledge  o 
fa.r  opportunities  for  acquiring  knowledge,  on  the  subjecf  ^  •      :  .J  to     T hk 
principle,  as  applied  to  the  fact,  of  family  history,  indicates  tha't  the  .n.alifie 
persons  will  be  found  chiefly  if  not  exclusively,  within  the  family  circL    f^r 
they  alone  may  be  expected  to  have  fairly  accurate  information.     It  iV 
course  not  to  be  expected  that  personal  ohser.ati.n  shall  be  demanded  V 
that  only  from  those  who  were  pn,sent  at  the  birth,  wedding,  or  death  shali 
hearsay  statements  be  received;  this  would  be  to  misconceiv;  theleo  y  o 
the  exception.     That  theory  is  that  the  constant  (though  casual)  2o, 
and  discussion  of  important  family  affairs,  whether  of  th^  present  or  0?!, 
generations,  puts  it  in  the  power  of  memk.«  of  the  family  circle  to  b^fE 

onTetSi"?  '':  r'"?'  P"^""'  '"""•'^'^"'^  «"^  ^he  consequent  trad  tiou 
on  the  subject,  and  tha  those  members  will  therefore  know,  as  w«ll  „s  a'^^ 
one  can  be  expected  to  know,  the  facts  of  the  matter.  It  is  not  that  thev 
have,  each  and  all.  a  knowledge  by  personal  observation,  but  tlat^hy  at  Isl 
know  the  fact  as  accepted  by  family  understanding  and  tmdition  and  t^a 

trustworthy.  This  has  always  been  accepted  a,  tlie  sufficient  rason  for 
predicating  sufficient  testimonLU  qualification:  -"""cient  r  ason  for 

1807.  L.  C.  Ehhn,  ii  WhMockf  v.  Bnlcer,  13  ^  e«.  514-    "  It  „«  „„»  »i..       •  • 
Ur.I  AfansflelJ,  or  of  any  ju.lire    that  traH  .11   1        li     •       T       '  *''*  "P""""  °f 

-re  .,..,,.,  t..e  truth,  a,.,,  t^^L^ZStl^Z'!^:*^^''''  "■""^"'"''  *'"''  *"^^ 

nati«,VSui!;.the:.-£;?^^^^^^  "«--'  H.ht«  .. 

the  parties.     The«.fore  what  L  t^u«  H  In^  i  '  transaction,  among  the  relation,  of 

presumed  .0  be  trlTe  'm  '  ^"""^^^  '"  '=°"''»"*«<>n  "Pon  such  subjects  may  be 


»  Perianal  k-nnwM(,e  of  the  fm-fs  \»  therefore 
««<  miiiiHiti- :  1831,  M.mkton  v.  Attorin-y-Gpii. 
er.1  2  Kii.«.  A  .\I.  l.^CBroiiKham.  L.  C.  /'-The 
<lwl«ration»  teiKteiwI  in  evidence  mav  either 
refi-r  to  what  tlie  |wrty  knew  of  hi»  own  ner- 
winal  knowli.,1^,.,  or,  as  is  mueh  more  freiniPiitly 
the  ewe,  to  what  he  hn.l  l.e<inl  from  oti.ers  to 
whom  he  Rave  erejif).  Accord:  1879,  Van 
Sirkle  B.  (.itwrn,  10  MIeh.  173;  184.3,  Jewell's 
Lessee  r.  .lewe  I,  1  How.  231.  Nor  nee,l  the 
knowlwlSe,  su.jh  as  It  Is,  In  exaet  in  iu  .letjiiN  : 
for  ex«,„|,|,-,  the  .hrlaration,  in  alBiniinff  rela- 
tionshi|.  ,ued  not  ,mrHru/arize  a»  to  the  .Wrce. 
wh.re  that  IS  not  mat-rial  In  the  ease:   isn« 

1828  Doe  V.  Kamlall.  2  .Moo.  k  K.  25.  Bnr- 
roucn,  ,1, 

i»l\'"}}°'^u^  "'!'"«"  ""■'»'■'>"'  «<^m  ionna  ; 
189y,  Rothwell  r.  .laniison,  147  Mo.  801,  49 
B.  « .  503  (a  person  testifying  on  the  stan.l  to 
family  hktory  must  have  iwnonal  knowledge 
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uiK>n  the  subject);  1903,  Grand  I^Mlse  bI  B..rter 

of  her  deceased  husband's  age,  l«se,l  solely  on 
the  statement  of  the  priest  at  the  time  of  mar- 
riage, exolnded).     The  lollowlnR  rnline  seems 
....aonnd :  1873.  Dee.le,  v.  -de.,,  17  Sok'^J.^^I 
LnirJ'-  •'•J?^?   (».taten.ent«   l.y   a  deceas.., 
grandfatiier  about  his  o«ii  Rraiidfather,    who 
died  before  his  birth,  exclude,!.   be,ause  it  .lid 
not  »p,»«r  that  the  former's  information  was 
oil  aine.1   from   membem  of  the  family).     The 
following  case  is  hanlly  a  rulinif  of  ex,-lnslon  : 
1841    R.  r.  Lydeard,  St.  Lawrence,  11  A.  4  K 
816  danner  settlement ;  a  witness'  statement; 
I  w'aa  tvim  in  the  |wrish  of  ]..  St.   U,  «s  I 
have  heard  and  believe."  held  not  to  be  of  l,,self 
suBicient  to  i.rove  the  place  of  Ms  birth  ;  Pal 
teson,  ... :  "It  does  not  appear  when  or  where 
the  son  was  l«rn.  except  l,y  his  o-  •,  cvldenc  ; 
he  could  not  know  these  facts  ;  and  they  do  nut 
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The  difficulties,  then,  that  arise  are  concerned  with  drawing  the  line 
between  declarants  that  may  fairly  be  supposed  to  be  thus  qualified  and  those 
that  may  not.  The  questions  here  are  of  two  general  sorts:  First  Shall  a 
hne  be  drawn  Iwtween  those  who  are  relatives,  i.e.  strictly  member's  of  the 
family  circle,  and  those  who  are  not.  i.e.  servants,  friends,  neighbors,  and  the 
like  ?  Secondly,  Shall  any  line  be  drawn  between  dilferent  kinds  of  relatives 
for  example,  according  as  they  are  near  or  distant,  or  as  they  are  related  bv 
consanguinity  or  by  affinity  ?  ' 

Itefora  considering  these  two  great  classes  of  questions,  it  is  desirable  to 
examine  the  language  of  the  Courts  and  observe  what  general  notions  if  any 
are  expressed,  as  to  the  scope  of  this  knowledge-qualification :  '         -^  ' 

1790,  L^C.  J.  Ke«yon,  in  ft.  v.  Eri,weH,  .I  T.  II.  707:  "  I  admit,  declarations  of  the 
members  of  a  family,  and  |»rh«n.of  other,  living  in  habite  of  intimacy  with  them,  are 
™oe.ved  .„  evidence  a-  to  pedigrees ;  but  evidence  of  what  a  mere  ,tran^r  has  saM  Z 
ever  been  rejected  in  those  cases." 

1808.  L.  C.  Ww,  in  Vo,rle,  v.  Young,  M  Ves.  UO :  "[A  pedigree  declaration!  is 
evidence  from  the  interest  of  that  person  in  knowing  the'connecLs  of  the  fLm  ly 
Therefore  the  opinion  of  the  neighborhood  or  what  pawed  among  aciuaintauce  will  not 

1817.  Swift,  C.  J.,  in  Chapman  v.  Chapman.  2  Conn.  349  :  "The  declaration  must  be 
from  ,«,rso„s  hYing  «neh  a  connection  with  the  party  to  whom  it  relates  that  it  is 
natural  and  likely,  from  their  domestic  habits  and  connexions,  they  are  speaki.,,:  the 
tm  h  and  cannot  be  mistaken.  .  .  The  opinion  of  deceased  neighboi,  or  acquaintances 
of  the  family  are  not  evidence  in  a  question  of  pedigree ;  for  they  cannot  be  supposed  to 

have  that  certain  knowle-lge  which  can  be  reliej  on From  this  it  appears  that  the 

.  deceased  relative  whose  declarations  are  given  in  evidence  is  to  be  considered  as  standine 
on  the  foot  of  a  witness,  and  the  hearsay  declaration.  admitU-d  i„  jieuof  his  testimony 
It  IS  therefore  eswntial  du  tthe  relative  whose  declarations  are  given  in  evidence  should 
be  named,  so  that  the  Court  may  be  enable.!  to  know  whether  his  relationship  or  counex- 
ion  with  the  family  whose  pe.ligree  is  in  quesUon  was  such  that  he  may  ba  supposed  to 
knowihe  truth  of  the  declarations." 

188:t,  Dickey,  J.,  in  llarlmul  v.  EoMlman,  107  111.  538  :  "  What  has  been  said  by  de- 
ceased  members  of  the  family  is  admis.sible  upon  the  presumption  that  they  knew  from 
the  general  repute  in  the  family  the  facU  of  which  they  speak." 

§  1487.  Same :  DeoUrationa  of  Non-RelativM.  The  required  qualification, 
then,  in  general  may  be  suppo.sed  to  be  present  whenever  (followin.T  the 
judicial  phrases)  there  are  found  persons  "likely  to  know  the  facts,"  "having 
an  opportunity  to  know  the  facts,"  or  "  holding  a  relation  rendering  it  very 
probable  that  he  would  learn  them  truly."  If  this  is  so,  the  line  need  not 
be  drawn  strictly  at  relatives.  Rut  the  language  of  Lord  Krskine  (quoted 
above),  "  the  interest  of  the  person  in  knowing  the  connections  of  the  fam- 
ily" does  require  the  line  to  be  drawn  there.' 


ask  his  fnlher,  who  probably  knew  and  wns  ex. 
amiiicMl "  ;  that  the  testimony  was  rr^anli'd  ns 
alisujiitely  inii<lmissilile  does  not  clearly  Rp|>ear). 
'  Arronliiiglv,  this  uncertainty  of  phnisiiig 
hns  led  to  eoiiflii-tiiig  rulings  ;  noti-,  however, 
that  wveral  of  the  rulings  exclu.linx  th*  «late- 
nicnts  of  non-reliitivca  do  so  on  the  ground  that 


1849 


the  ileelarent  wns  not  shown  deeease<i  (ante, 
S  U81)  or  that  the  |iartiiMilar  ileolaraiit  was  not 
<|ualitie<{  on  the  foi'U  of  the  case;  England: 
1743.  «"raig  ilein.  Aniieslcv  v.  Eail  of  Aiiijlesea, 
17  Mow.  St.  Tr.  11«0  ("the  giHlmotlier  of  an 
alleged  chiM.  intimate  friend  of  the  mother; 
her  hearsay  to  the  child's  existence  and  logiti- 
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Evln^if  Sirlh  "'"^^  **"* '^'"»  "^  "»™^'  "t !«««»  '"'  this  country. 


nwcy,  not  allowed) ;  17S4,  Robin,  v.  WoLeley. 
2   Leo.  E<-cl.    135,    481,    442   (Ueceuwd   Wi 

nTi.r     7';?"'  "",''*"'  J  "'«.  <"^} :  1778, 

?i,fSi;  i^/V"'y.!  *■"■  •'^''»*  of  l»"or. 
testified  to  knowing  the  defendant  •  Q    ' 

^fe"ti™e»^  to  her  marriage  in  your  huabaua, 
W  ?!  1^-  ■  '  **»  ""*  "'  'he  weddini : 
but  I  have  heard  my  hu.band  «iy  he  marri^ 
™lT„  •"^'i-  "That  is  not  evidence";  ^ 
ruling  WM  made  or  aaked  for);  1811,  Berk^ 
h'' JT«2  ^*'*'  Min.  Ev.  65.5,  n,^ot7d  S 
Hubback.  Suecesaion,  246  (declaration  of  a  de 
ceased  clerRv-nian,  chaplain  f.  the  Earl,  that 
tl  e  Earl  and  Conntesa  were  married  bj-  him, 
^«  ii".'  ?  f  lt»"'.,P<-"on  wa.  their  legitimate 

r  W^,"ifi  M  •  'J  "t^  "■*  •'"''«"' !  1812.  Walker 
«.  Wingfield,  18  Ves.  443,  446  (Eldon,  L  C. : 
The  .jiiestion  whether  a  (.hyulciau  or  a  servant 
one"  ofThl'"?''"?,  ""i-  '"'"''y  ™"  •-  a,lmi«:.d  :L' 
aecMeil    ) ;  1824,  Johnson  v.  Uwaon,  2  Bine. 
8«  Oiuoted  ;*«() ;  1843,  Casey  v.  OShaiahneMV 
Lir  J.V''<""'"n""  Cathol,c^,riest,  Sdjdh 
1879,   Polim  r   Gray.    t.    B.  12  Ch.   D    426 
perJamesL.  J    (intimate  friends,  ex.lnded)' 
t'a»a*.:  1818.  Doe  v.  AuMjo,  6  V.  C   Q    B* 


I  idt; '  C^  fr  j"''8™  '0  T^-  'n  the  British 
lu.lian   Code    drawn    by  Sir  James   Stephen 

Of  knoHled)je     are  made  admUsible:  Whitlev- 

Wlson  «.  Itrownlee,  24  Ark.  589  (it  wnZn- 

of  the  family  were  admissible  :  but  declarations 
by  |«rsons  as  to  whose  knowledge  nothing  w,."' 
ever  was  shown  were  rejeite,!)-  Igi7   rif.!;"" 

s-e£!;"''r'""''.i'°''"v^"'^''-'-''o-'^^^^^^^ 

deceased  members  of  a  family,  or  those  who 
have  hved  in  the  family  an.l  may  frarth-i? 

.T,rT>"'"'  \^.  '"r^-'^  to  know  the 
.tate  of  It      are  admissible;  but  not  "of  de- 

ilv^'-S!  """  °'  "•y.-'i-t-ncesof  the  fam- 
i.rt.,„  i   "'*y,'''"'»ot  he  suppose.1  to  have  that 

1901    Alston  V.  Alston,  114  la.  29,  86  N    W 
I  (''"^'"rat'ons  of  F.  and  his  wife,  friends  in 

of  rt^'I'^^n"  '•'"".•"^'  "'"  "legitimate  Chi  d 
of  a  mother  D.,  w.i8  brought  hi.  from  a  time 

8  John  nS°/Ti;""'^=  "i'-  ■'"»''•""  "■  *'o"i'y. 

8  John.  130  (Thompson,  J.  •  the  dechuatious  of 


1860 


persons  who  from  their  situation  were  likely  to 
knowareeompetentevidence" ;  anda  reputation 
among  acmiaintancea  of  the  family  was  admitted  • 

^,1'.^'';^  ■'.  ir"'"*'  •'?'  «PP»""tly  on  the  chief 
ground  that  the  ac<|uaintancea  were  not  shown 
to  be  deceased),  1820.  Jack«,„  v.  Browner,  18 
Id.  39  (Spencer,  C.  J.,  rejected  declarations  from 
acquaintances  of  a  -  irtieuUr  ancestor  in  Ireland 
because  the  witnesses  "have  not  derived  their 
information  from  such  persons  as  had  any  con- 
nection or  Ijsrticular  acquaintance  with  the  fam- 
ily  from  which  John  M'Neil  sprang");  1902 

Atl.  999  (health  board's  certiticate,  undertaker's 
coffln-plate,  and  newsiaper  obituary  notice,  stat- 
ing  the  deceased  s  age,  and  founded  on  conHict- 
ing  statements  of  various  niembera  of  the  family 
excludcl)  ;  1889,    Howard  v.  Eussell,   76  T« 
in,  176  12  S.  W.  525  (recitals  i^  an  .„clni 
inasonic  Iodge.re.»nl,  as  to  the  domicile  of  a 
visitor,   receive.!,   as   involving  a  question   of 
pedigree) ;   1899,   Turner  r.  Sealock,    21   Tex 
tiv.  App  594,  54  S.  W.  358  (declarafion.  u  to 
•.!  "i?  ",'o"y  I*""""  who  were  with  him,  ad- 
muted  ;  1899,  Lewis  v.   Be«e«^  22  id    252 
w1rh^;*"'«  <''«'''™tion.  ofTfriend  who  wem 
witft  H.  to  the  Mexican  war,  that  he  aerred  in 
iMo"?/""    i'*^  ""*"  """name.!,  admitted); 
1839,  Stein  t>.  Bowman,  13  Pet.  209.  220  (state 
Dienteof  "many  old  persons"  in  Germany,  as 
to  the  plaintiff  being  brother  to  G.  8.,  deceased 
excluded,    partly    iScause  the  decIaVanS  w^ 
living,  partly  because  the  statemenU  "do  not 
appear  to  have  been  made  by  membera  of  the 

^/Th  ^K^-i^-'  P"jr"'  "■''°  ''"•*  ""^h  connexions 
with  the  deceased  as  to  have  a  personal  knowl- 

&  nr'",'"'?, *"""'"'!  !"«'  fonnecticnt 
Mut.   Life  Ins.  Co.  r.   Schenck,  94  U    S    98 

'eVJ'.'T^''.^  "«*  '"  "'"  ""DUte-Wk  of 'a  Iwlae 
of  0,1.1  Fellows,  of  which  the  .lecease,!  was*^ 
meml*r,  was  rejecte-l,  as  being  the  statement  of 

Sl7l'?97r  i''  **^'  f'"™"'  A'iJeraon,  75  Fe.1. 
2U,222(.le.-larafionofonewI.owa8a6ervantiM 
the  honsehol,  Iforan  nnspn^iHed  time,  as  to  the 
birth  of  an  illegitimate  cliild  to  a  daughter  in 
the  house  ;*.,«*;,  excluded) ;  1884,  Peterson  r. 
Ankrom,  25  W.  Va.  56,  61,  63  (affidavit  of  an 
intimate  friend  ;  imdecided) 
.  Distiiiwish  the  following,  which  seems  to 
involve  the  principle  of  {  1788,  post:  1897. 
Posey  r.  H,i.«>n,  10  D.  C.  App.  497,  507  (in 
rebutting  the  presumption  of  death,  the  fact  .,f 
the  person  l».|ng  "h.-ard  from"  may  in..lu.lo 
the  hearsay  of  persons  not  memben   of  the 
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ih^tesl'"  '"""^  ""^  '""^  inheritance  cannot  require  such  a  narrowing  of 

It  is  not  necessary  to  maintain  that  the  statements  of  any  friend  are  alwa  vs 
admissible ;  but  it  is  desirable  to  dUavow  any  limitation  wlL  wouW  excTl 

and  ««redited  by  them  and  by  the  goverLent  which  empteyliii^"*''*  *"  '"'  ''""'y- 
Jplnion^f  ''"'°°''*  '*'^'""'  °^  '•''  """"*"  '"^^  ^  ^°""^  '"  the  following 
in  Jhe'lmflT  '•/"■'"'"•  2  Bi-K-  86;  declaration,  of  one  who  had  been  a  housekeeper 

ZZZZhT  »     '*?"•""*''  «•'  «*•«>"''»  °n  "very  occasion,  before  the  teatimonv  couM 

srarrirj^rr-nrartCdr-drii^^^ 

wiJj  Zll*  "  M**'  "'  *"  "'^,'«««°°'ng.  fi"t.  that  its  result  is  inconsistent 
with  the  general  angunge  used  m  earlier  judicial  opinions  (ante.  §  I486)  and 

ecoX^h^  tT  '  °°?  °""°"  ^^'  °^  ^-  •  ^-''-«  befor^  Mentioned  • 
secondly,  that  the  special  reason  given,  namely,  the  inconvenience  of  an  in- 
vestigation into  sources  of  knowledge,  is  anomalous  in  the  law  of  evidence- 

m.'al?!?"'*  "  f  "^  *"u*^''""°  '"  '"^^^^'S'^te  the  sources  c'  a  witness' 
qua hfications  so  far  as  may  be  necessary,  while  in  each  ca.-  the  investigation 
need  be  no  more  tedious  than  the  judge's  discretion  permits ;  and,  finally  that 
the  proof  of  intimacy  m  the  household  would  surely  be  no  more  tedious  than 
procf  of  family  membership  is  often  found  to  be. 

§  1488.  Same:  Reputation  in  the  Heighborhood  or  Commuulty  The  use 
of  declarations  of  individual  friends  and  intimates  is  to  be  distingiushed 
from  the  use  of  reputation  in  the  neighborhood  or  community.  The  elements 
of  trustworthiness  that  are  found  in  a  community-reputation,  and  are  reco^- 
nized  as  sufficient  to  render  it  evidential  in  certain  classes  of  cases  are  ex- 
am.ned  under  the  Reputation-Exception  to  the  Hearsay  rule,  and  the 
api.l.cation  of  that  principle  to  facts  of  family  history  (such  as  race- 
nuccstry,  marriage  birth,  and  death),  can  there  best  be  dealt  with  (post. 
S  1''0..).  In  the  Courts  recgnizins  the  use  of  neighborhood-reputation  for 
ti..  present  class  of  facts,  the  recognition  has  historically  been  reached  „.ten 
as  a  direct  extension  of  the  principle  of  family-reputation 

VOL....-M  iggj  ^ 
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§  1489.    Saat:  Deotaratloii.  of  XaUtiTM;  OteUaotloa.  bMwMn  DMh,— 

limit  ""^  apparently  crystallized  with  thiB  arbitrary 

.I'/'^f  "'*""''!  ""^  distinction  bo  made  between  a  relation  by  blood  and  a 
relation  by  marriage,  to  the  disadvantage  of  the  latter?     All  t^oT  . 

«.d  for  such  a  distinction  is  that  relations  b/mar  ^  rel^^e  X  ""le^ 

.ntr^       "'\"''*°"=«:    B"t  *»>«  g«»eral  likelihood  of  their  beki  /cofreS; 
.nformed  .s  perhaps  qnite  as  great  as  for  distant  consanguiners^So  s 

..  .  statements    '.^X  ^C^r  1X7^^:  Z^^ZT'"^ 
toncally.  thza  was  first  settled  for  the  case  of  aTlarantTiald    '' ' 

made  out.      .  .  As  far  a.  he««v  i.       i  5**^"  '"""  *•"""  ""  •J"**"*  "  tobe 

to  be  more  iatimate  and  his  mbZ.t^T        !^  «" 'ejntinjacy  of  hu  wif.  is  not  likely 

»  BDiuiea  to  au  tbat  comes  to  her.    b  not  that  a  strong  interest  ?  "  » 
Then,  tardily,  it  was  settled  for  the  case  of  a  declarant  wife*    Furtb^rmn, 

bloSlSr^-i'kit  ntLJ^afv^SS'  ^"'-  t ^^  ''=  " Co-angUnity.  or  affinity  by 
is  more  likely  to  ^Tnfor^  'ihe  sUtecf  ^hl^'T  TT-  '*""  "  P"'^  ''^  '-"^»S« 
than  a  relation  who  is  only  dltlntly  Itld  hv^7^  ^  °'  '^u'"^  '"'  "  '"^""'  "  '"«'»''«' 
former  may  hear  the  particulars  ?„r  ^  f  ^  iT*'  "  ''^  '""''"""  """'ersation  the 
,     y      ""'•''*''«'"'""  •»<»  ch»r«,ters  of  branches  of  the  family  long  since 


dead.' 

*eerage  Caae, 
Lownde.^  1843,   7  Scott  WTr.  188,  .n.l  oon- 


297 
331. 


1843,  JewjU  8  Leasee  ».  Jewell,  1  How. 
•        \»P!?'"J"»'''y  «PJ»r»edinK  D.ivie8  r. 


""■ji-yOof-.  K«nd«ll,  1828.  2   Z.  k'pT." 

»!?P      J    f'"  .'■"•    ^■<    2fi  Wend.    209   M- 
mitting  decUration.  by  deceased  member,  of  the 


18o2 


famdy  of  »  grandson  of  a  maternal  uncle  of  W 
the  proiMsitua,  aa  to  the  non-existen™  of  collail 
era    relati  'ea  of  W.  on  the  i»teriial  aide) ;  1894 
Picke.iK- Eatate.  103  Pa.  14.  28  Atl.  875.     CoZ 
<ra     1895,  Turner  o.  KinR.  98  Ky.  253.  32  S.  W. 

?..l.  '"/°"u'^  "i"''*  "'  ""^  testator's  mothera 
Lither,  to  ahow  the  teatator'a  age,  exclii.le.1  aa 
.lot  being  the  reputiition  of  the  teatator'a  family  • 
thia  18  unsound  ;  i»  not  a  RraiMchild  a  menil»; 
of  the  grandfather's  blowl-faiuily  f ) 
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the  deceased  declarant  -  his  rehlinuZi.  V  ^'  ^^^  ^salifications  of 
equipping  him  with  informLn-Zj  Vsh!  '^•'"i'  '^"^'^  "P""  " 
words,  the  relationship  of  the  Zlarant  to  tt  f  7  '1  '"''"'"°"-  '"  "*''" 
to  must  be  shown  by  evidence1^.t  "L° ''''/?''^  '"'T  '"''*'^y  ''**  '^^^'^ 
wise,  there  would  be'a  he^ZTtrlll^tr  f '"™""°=  °*'^«'- 
tion  is  found  in  the  case  of  a  declaranl  S  ,  ,  "'^  "P*'"'^"'  «-^'^«P- 
-for  example,  of  his  marriage  "fiL^n?^"^  ?'  '««  own  personal  l.istory. 
speak  of  himself;  it  L  rnTwhe.^  a  LS'"'?'  "  •^""^  ''  '^"^'•fi^'i  ^ 
that  the  fact  mu^t  ^  mat  To'lpAtdTXTnUr  "'"^  '  ^"^"'^^ 

wil  ioL  STuef  Tf^^vsTa"   ^""l '"""••°*^«   «"  «•«'"- 
where  an  alleged  Lton:hp£twU'fc  ^»'«* 

a  relation   of  Doe  may  sml  to  itL?       •?     ^  ''  '°  ^  '"«"fi«<l  t°. 

..,  1«  .pp™«h  Ihe  question  ,«,„,  ,0  b,  .  dite  Z.J^.'  *',  '^^ 

t    1«in     D ■ n  _  •»«\«= 


Tfli'  J'!°'  ^"'""y  forage  Case,  2  Selw.  N.  P. 

QoPrx  »?'r,^"""8  "•  SliHlenbriB,  165  N    Y 

S8fl  F.'.t'**'  """r;- ,"•  GelT.  lOr  Pa.  5i.2  ; 
Sm.'78n  /IT"  "■  "°','"*''  '"  "•»■  38".  6 
thJ'tl,.  ;«•,  """"i^'  *'"'•  '■'  "''"*t  >»  shown 
Hv  rpi.^^^^u'"'  ""£'"^'  reiKirting  the  fan.- 
hlf^KVl'  '""  ?'"'•'''"'  '"l-'intance  with 
the  fa.nily  to  know  what  that  re|,ntatinn  i,  •  this. 
ZliH  '' ?"  "'^."'""■y 'l'i<-»tioM  of  the  testimonial 
nlihration.,  ,  e.  of  the  witness  on  the  stan.l, 

laaj,  Harlana  «.  Eaxtmau,  107  III.  539  ;  1851, 

is5) 


Emerson  „.  White,  29  N.  H.  491  ;  1820,  Jack- 
son  t.  Browner,  18  John.  29 ;  1814,  Barnet'i 
Lessee  0.  Day,  8  Wash.  C  C  243  •  l««o  p  ! 

he  ataml  need  not  be  relat«l  to  the  family  of 

27''8So5."'^  "'^'  ^""'"•S"'*.  i247il.7eS; 
/.'J.*'"'  ■'i",*''  »•  "«">  2  Nott  &  McC.  114 
tee  from  their  ancestor's  Meg^  life  were  .1- 
lowed  to  show  their  ancestor's  declarationTthat 
he  was  not  marrie,!).  Compare  §  m'  „-^l 
(conduct  as  evidence  of  marriage),  and  8  206S 
C:J.I^Cr  "  «''«^'--A'off»ptiuW: 
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(for  example,  is  Roe's  cousin)  u  a  deelaratian  as  to  Doe',  famUu  at  all  ~ 
#J;-7  f?'*  u"*"''  '"'  *•*"  "^  '"  '""«'•  •°'«Jy  •  declaration  about  Roe', 
S  hl^;?  T^r,"  *"  "^'^  ^°'''  ~"  "  b/hjpothesis  not  yJt  shown 
to  be  a  quaMed  declarant  Now  the  state  or  condition  of  relationship  mTst 
always  in  effect,  though  not  in  form.be  double  or  mutual  ;>  /thefl 
that  Doe  is  cousin  to  Roe  is  also  the  fact  that  Roe  is  elated  «  cousin  to  D^* 
Hence,  a  statement  of  Doe's  son  that  Doe  is  cousin  to  Roe.  thoZ  in  o^e 

t^r  ",T'°V^  ""^'f  -'^^•"■^'''''P''.  "  al»o  «nd  equally  n?cla«tbn 
that  one  of  the  relations  of  Doe  (i.  e.  one  of  the  member^  of  Doe's  fam7y  "" 

ItT;;;:  ?'"""P>/'^'°"'  °^  ^^^  S^^'^""""  °'  »««•«  grandfather  is  RoI 
Joul  r  '  *^'f  f ""  "P^"  ^'"'"'  ^"^'^  "^^  "  Hualified  to  speak  tS 
doubt,  then  can  on  y  be  as  to  whether  it  should  make  any  different  that  in 
the  case  m  hand  ,t  is  Roe's  descendants  who  are  seeking  Doe's  esteteo  D^^ 

Ttd,  "7^  J  ^)  """f-  ''•'^  ''"'^'y  «"'°°»  «ff«'=?  the  evidential  fake 
of  the  declarations ;  for  that  must  depend  on  the  circumstances  at  the  Time 
of  making,  and  no  one  has  ever  contended  that,  apart  from  the  lis  ml  and 

thrdtlaZtr'  ^r-  ^^  '''\''''>'  ''  ™^''-  -y  difference  wtether 
the  dec  arant  belongs  to  a  poor  or  obscure  bmnch  of  the  family  or  to  a  rich 

and  notorious  one     Moreover,  it  is  usually  at  a  later  date  only  that  it  has 

become  apparent  which  branch  would  have  a  pecuniary  interest  in  connecr 

ing  Itself  with  the  other.    The  difference,  thesis  a  matter  of  the  form  o 

statement  only,  and  such  assertions  as  the  abov;  must  belLtedt  Hub 

stance  declarations  as  to  Doe's  family-relationships;  whether  it   rZ's  o 

Eoes  amily  that  now  happens  to  be  seeking  the  inheritance  il  immaSr  aP 

Any  other  rule  would  produce  this  singula?  inconsistency,  that  HnlSes 


n.  ,  C-.B~".R''»n'.  >n  Monkton  r.  Attorney. 
Oenenil,  cited  tn/ra:  "  It  U  not  wore  true  that 
things  which  are  equal  to  the  aanie  thing  are 

br  bla<)a  to  the  same  mdiWaual  are  more  or  leu 
related  to  each  other." 

.«1*1,T'"  'f'i  """''*°»  '•  Attomey-Oen- 

•  ?u""1-  ^  ^  "'  (declaration,  of  J.  T. 

M  to  the  relationship  of  S.  T.  and  O.  T.   were 

^Tht  ^J-'^'V^'^P  "'"'  «•  T-  but  not 
with  S.  T  being  first  shown  ;  Lonl  BrouRham. 
Y  I-  •  1  cannot  go  to  the  length  of  hoMing 
1^1  y*"  ™""' P">»e  him  to  be  connected  witE 
both  the  branches  of  the  family  touching  which 
Iiii  declaration  is  rendered")  ;  1901,  Mann  « 
Cavanaugb.  110  Ky.  778,  62  8.  W.  854  (recUali 
of  grantora  heir,hjp  of  J  C.  in  an  ancient  deed 
by  J.  J  C.and  othera  held  sufficient  to  prove 
J.  C.  the  ancestor  of  J.  J.  C.) ;  1884.  Sitler  e 
0..hr.  105  Pa  577   692  (  "The  declLnu  were 

»;  I  if"«  ■'°t°  ?•  '•  ""  P'''''"'T»  ancMtor 
was  Joseph  O.;  the  deceased  ancestor  was  Balser 
O.,  of  Berks  County.  It  was  not  denied  that 
the  declaranta  were  of  the  family  of  Joseph  O 
and  It  was  attempted  to  show  bv  thtir  diclara! 
tions  that  the  alwve-named  Joseph  0.  and 
Balser  O.  were  rokted  to  each  [other].  .  .  . 
1  he  plaintiffs  in  error  contend,  not  only  that  the 
declaranta  must  be  shown  byeridenci  alim^ 
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to  be  related  to  the  family  as  to  which  detia- 
ration,  were  made  but  also  that  they  ,„„,t 
be  thus  shown  to  be  relate.!  to  the  perin  who 

to  be  thut  while  a  declarant  must  be  shown  bv 
evidence  altundt  to  belong  to  the  family,  it  does 
not  appear  to  be  necessary  to  show  that  he 
b.  l.ngs  to  the  same  branch  of  it"  ;  Monkton  r. 
Attorney-Oenml  followed) ;  1891,Kobb's  Estate. 
87  S.  C.  19,  22.  83,  86.  16  a  E.  241  (declara 

tth  ^.  1-  *^  *•■•  •"o  of  B-  """1  J-  M-.  "d- 
mitted  ;  the  family  to  which  it  was  necessary  to 
connect  the  declarant  being  that  of  M..  not  R  I 
Compare  the  cases  cited  ,^,  S  1573  (recitals 
of  heirship  in  aaeimt  dads),  whicii  oftin  give 
the  same  result. 

Where  the  declarant  u  the  intatale  hitiwlf, 
his  declarations  may  be  received  as  admission 
of  a  predecessor  m  title  {ante.  §  1082),  and  the 
present  question  need  not  arise;  e.g.  ■  1901 
Malonee.  Adams,  ll3  Ga.  791,  39  S  E  m 
(one  claiming  as  niece  and  heir,  allowed  to 
prove  her  reFationship  to  the  dece<lent  by  the 
dece.ents  declarations;  distinguishing  Greene 
».  Almand,  111  id.  735,  88  8.  E.  957,  which, 
however,  seemi  emtra). 
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Doe  ind  Roe  being  both  poor,  Doe'a  iK>n  James  mentions  Roe  in  a  letter  as 
h«  father's  cousm.  and  then  dies  in  1864.  and  if  in  1884  litigation  JT.Z 
James  u  proved  to  be  the  son  of  Doe,  hi,  letter  would  be  receive^Tf  ioe 
had  become  the  wealthy  one  and  Roes  relatives  were  clairaina  a  sha«  iZ 
wonld  be  rejected  (without  other  proof)  if  Roe  had  happoL\  Jri 
tune  to  become  the  wealthy  one  and  Doe's  relatives  weT  seekbg  asha  e 

§  1492  8.„.:  H.utlo«hlpof  IU.,ttl«.t.  ChUd.  It  has  been  ruled  in 
Eng  and  tha  where  the  relationship  claimed  and  to  be  testified  to  is  that  of 
an  M<:ffUtm.te  cMd  the  father's  relations  are  not  qualified  declarants,  because 
(apparently)  the  claimant  is  legally  not  of  the  declarant's  family  >  but  this 
seems  a  mere  juggling  with  legal  .ules.  The  question  is.  Was  the  declarant 
in  such  a  position  as  to  be  Lkely  to  know  something  of  this  alleged  fact  of 
family  history?  Whether  the  illegitimate  child  is  or  is  not  a  lawful  let 
accordmg  to  the  rules  of  the  substmtive  law  about  succession,  is  quite  beside 
the  point  in  determining  the  evidential  question  of  the  declarant's  probable 
information.  The  principle  of  the  ruling  has  been  disapproved  in  E„2land» 
and  ought  not  to  be  followed  in  this  country.8  It  seems  never  to  have  beeii 
doubted  that  the  declarations  of  the  parents  themsehea.  or  the  repute  in  the 
household  where  the  child  lived,  as  to  a  child's  legitimacy  or  illegitimacy, 
are  receivable ;«  although  it  is  obvious  that  upon  the  false  theory  of  Crispin 


•  The  following  ouea  take  the  stricter  riew ; 
1849,  Danlupp.  Servo*,  S  U.  C.  Q.  B.  -288  (here 
the  pUintilT  claimed  as  heir  of  J.  D.,  and  ileela- 
riitions  of  A.  D.,  the  iilnintiffa  father,  that  the 
)ilaiiitilf  was  the  heir,  were  olferrj  ;  it  was  held 
that  A.  D'a  rektionship  to  J.  D.  must  first  be 
shown  ) ;  1896,  Jennings  r.  Wel.b,  8  D.  C.  Anp. 
43,  58  (Blackburn  v.  Crawfords,  U.  S.,  followe.1)  • 
1882,  Wise  v.  Wynn,  89  Hiss.  688, 692  (C.  W.'s 
estate  bring  clainml  by  children  of  an  allrsed 
brother  T.  W.,  C.  W.'s  declarations  that  he  had 
•  brother  T.  W.,  xlroitted  ;  but  they  would 
have  been  excluded  if  the  claim  here  had  been 
by  C.  W.'s  children  to  T.  W.'s  estate)  ;  1865, 
Blaikbum  v.  Crawfords,  3  Wall.  187  (declara- 
tions by  A.,  sister  of  B.,  that  B.  was  mRrried  to 
X.,  the  brother  of  Y.,  whoae  property-succession 
Was  in  issue,  were  rejected,  because  the  declarant 
did  not  Iwlong  to  the  family  whose  pedigree  was 
In  issue).  In  Plant  ».  Taylor,  1861,  7  H.  k  N. 
226,  2.17,  the  reasoning  is  bopelessly  confused. 

»  1863,  Crispin  v.  Doglioni,  3  8w.  &  Tr.  44 
(declarations  of  J.  as  to  the  relationship  of  illegit- 
imate son  which  the  iilaintiff  claimed  with  J.'s 
brother  were  excluded,  by  .Sir  C.  Cresswell,  be- 
cause "  the  plaintiff  according  to  his  own  ac- 
count is  //iiM  nitlUtu  by  our  law").  Accord : 
1837,  D«ie  V.  Barton,  2  Moo.  *  Rob.  28  (declara- 
tions of  R.,  an  illej,'itiraate  ton.  as  to  the  death 
of  an  illegitimate  brother,  exeludetl). 

»  1879,  Murray  ».  Milner,  I,.  R.  12  Ch.  D. 
849  (admitting  declarations  in  a  will  as  to  the 
naturalness  of  a  child,  aemble).  The  following  rul- 
ing seems  to  i'e<|nire  too  much :  1871,  Hitching 
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f.  Earfl^y,  L.  B.  2  P.  k  D.  248  (whether  M. 
was  the  legitimate  child  of  J.  and  L. ;  M  's  dec- 
larations adinitte.!,  after  a  prima  facie  rase  of 
IcKitimacy  was  otherwise  made  out). 

^'  '!^,.''°)J''""'  ***"  *'  '«•••»»»  twice  ap. 
proved:  1844,  Northrop  v.  Hale,  76  Me.  312 
(npproving  Crispin  e.  boglioni ;  but  here  ad- 
muting  declarations  of  the  niothrr's  sister  be- 
JIHl'  « t»stard  is  legally  of  his  mother's  family) : 
1896,  Flora  ».  Anderson,  76  Fed.  217,  234  (foil 
lovviiig  Crispin  V.  Doglioni).  Coniiwre  Barnum 
I'.  Bnrnum,  m  the  next  note. 

*  1777,    Coodright    V.    Moss,    Cowp.    694 

IT'S*  ???•,.*.  'u^""* '  '^"l-  G««lriglit  c.  Saul, 
4  1.  K.  356  (  the  reputation  in  the  family  of 
the  Kons  twing  a  bastard,"  r'ceive<i  without 
question) :  1901,  Hcaton's  Estate,  135  Cid  385 
ui  1  ■  ^,?'  '*''"''"  of '"''eritance  as  illegitimate 
child  of  H.  ;  declarations  of  H.,  in  whose  family 
the  claimant  lived,  heM  admissible);  1903 
Heaton's  Estate,  139  id.  237,  73  I'ac.  186  (pre- 
cmling  rilling  affirmed) ;  1874,  Kansas  Pac.  R. 
Co  V.  Miller,  2  Colo.  442,  453,  460;  1862, 
Niles  r.  Sprague,  13  la.  198,  207 ;  1899,  Wat- 
sou  I).  liichanlson,  110  id.  673,  80  N.  W  407- 
1901,  Alston  V.  Alston,  114  id.  29,  86  N.  W.  65* 
(declarations  as  to  paternity  of  a  conceded  il- 
legitimate child,  adniitteil);  1848,  Copes  v. 
Pearce,  7  Gill  247,  264  ;  1875,  Eamum  v.  Bar- 
num, 42  Md.  251,  304  (declarations  of  the 
mother  of  B.  as  to  the  non-marriage  of  R.  and 
C,  and  the  illegitimacy  of  their  child  J.,  admit- 
ted) ;  1894,  Jackson  r.  Jackson,  80  id.  176,  30 
Atl.  752  ("declarations  of  deceased  parenU  are 
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Jhe'Ltri/n';/:?^^^^^^  wou,a  be  i„.d.u.ib,e. 

law  of  relationahip  to  th,*p«.eTt  Stfln^T    T^^T'""  °' '''«  ««b.tantive 
the™o™,p.^Ju^,K^^^  mhe,  up^n 

may  be  tre.tSjn  one  of  t^o  ^^Tmr^'w  ^f  """'"y  **>  °°e'»  own  age 
•tatement  on  the  stand  (for  exTmole.  •  I  2.^"""  ""^  **  °""^«  »•"»»  the 
bom  January  1. 1860  ••)ruot  fZL  on  Th  P'  r™  °'  "S^'"  "'  "  ^  *«« 
i.  .0.  although  not  baaid  on  «!  ob"^^^^^^^  W^-^ther  it 

hearsay  sources,  is  a  question  of  TestimS  n  r.  ^"^'  """""'y-  ^ut  on 
of  view,  it  should  neverthekss  be  ^Ti  ^'"'J"?*'"'"-  F^m  this  point 
accepted  by  most  CourU  («I  Um  m  ?  *!^,"!^'"«  ^  "^  »  the^fore 
.dmissible.  under  the  preSTixceptbn  ^i^\„  «i'V*  "  "°*'  '*  ""^^  """  ^e 
wputation.  Some  Courts  so  tr^arr.^H^,*  "°  "'''*'°"  °' ^he  family 
question  can  then  be  whTth^  i  7s  ne^lL,!  therefore  admit  it.>  The  only 
the  famUy  are  unavailable  (ajj.  §  iZ    '^  '"'''*'"'  '^'  *"  th*  "ember,  of 

§1494.  ••«n«:Sut«ii«atsol'pMmTm-.»— .  .. 
a  mere  question  of  identity  of  pemon  is  hrTnW  •  T*  .'  '"^  ^««» 
c:  Millville,  is  the  same  person^rj  S  Z!  ^'  •*• ';  *'*'*'"""  ^'  ^- '"""«!/ 
aonal  marks  of  the  two  Enr«leva„t'^r^s';, n"  t"^'^"'  "''  '""^  ^' 
view  the  person's  history,  and  in  wrlLll  K  '  Lt- V'  ^"""  *''"  P^'^t  of 
have  a  bearing,  and  theX  W^  dl,  "  «L^^'?.  "'*  "*^"°<»'>.  ««y 
They  are  not  offered  testimoniaSy  and  thlr^lt^  ^  ""?  ^  '^'^^'^'hle 
Hearsay  rule  (^,<. «  1791)     i7^  J^  *™'«  »"  "of  obnoxious  to  the 

to  be  employed  by  indSn  es^v tf  n t"  *''"'?°"'"'  "»«  *'"  tend 
as  to  relationship.    Yet  even  wh^ni      ?'  """^  *•*""  "  »'«»  «">  "«ue 
they  are  receivable  ^U.or«tX  H    P^^^^ 
.other  evidence,  if  they  concrm^^  rd^L^^ -^t  ^^ 

boration    that    he     anH    .,-.    it  '•  i        corro- 
wtner  r  ).    If  the  decUrant  ii  »Tail«bIi.   .nil. 

Compare  the  eaaes  cited  aiUe  t  Ma  ^n.~»»  • 
iduct  a.  eWdence  of  Umti,^r'J  ^"  """"** 


»>.u|on;  lue  caaes  cited  aiUe  ( 
conduct  as  evidence  of  legitimacy). 

—  macT  of  a  chUd  bom  »<».._. _?°« 
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M  Minn.  188,  187,  M   N.  W.  841  •  18B1  R».>. 
».  Coogot,  121  Mo.  4«S,  26  8  W  Ma  ("ih!* 

S  W  ii  '  S'*  "•  *'«"haU,  187  id.  468  3S 


V^-..      ««™'""'««0-   capacity 
Compare  the  caiea  ciuM  anfe. 
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iC'JrveTiimLTv^r"'*  '^'^  T  independently  receivable  »ofa,M 

writU    itTr"*'  r^''"''"'.  ""^  ^  '°  ""y  ^«>™-    l'  -nay  b;  oj  or 

another.    This  u  equally  true,  whether  the  statement  offered  be  arfn^ 
vidual's  assertion  or  the  family  repute- 

iS  w!j  m    «1    "^  >t  amount,  to  .  daily  i^^rtion  that  M.e  .ou  i.  legitimfte  "    ' 
1&80,  I^rd  Backbum,  in  Sturla  r.  Frtecia,  L.  R.  S  Apo.  Cm  641  ■  "  WK  .V..  . 

did  anything  that  an.ou,.ted  to  Aowing  that  they  recog'.ixed  them."  ' 

That  the  document  containing  the  assertion  is  a  formal  one  -  as.  a  deed  or  will 
-  doe«  not  make  the  assertion  inadmissible.'  That  the  assert  on  irlade  „ 
the  course  of  a  deposition  or  trial-testimony  is  immaterial,  so  long  as  the  lit" 

CworTv"?"'"."  ""*"^"-'^  ""'^^""«  '"^^  "^^""-t  "'-3  nd  1 
S;  n  fun  eLf".  "T°",  ""^  ^"'^  "^"^"'y  implications  which  should  be 
Soman    Lf  .1      ^  °      "i  '"^'P"'^^^"" '  '"  «'ample.  an  assertion  by  a 

Zrsed  Even  Th/f  T  ".  ""^'f  '^'^'^'  *"°"«''  *»"''  ^'^  ^^^^-^  ^ 
deceased.      Even  the  failure  to  make  an"  express  assertion,  where  it  would 

cheated  ;  plauitiir  claimeil  it  u  heir  of  Jonas  F 
identical  with  John  ¥. ;  decUmtions  of  Jolin  F 
as  to  hu  family  relation»hii«  with   penona  of 

po^.i  1791  Compam  li^^me  o?tf."'clL';  iTa  ',',".?  fc"!  "*J°ii?*'*y"'?.  >>'»'  ^A 
cited  pMl,  t  1502. 

The  practical  difTerence  between  the  preaent 
rule  and  tii^it  of  the  priiicinles  alwve  cite.!  would 
be  that  the  death  of  the  declarant  must  here  be 
aliown. 

'For  etmducl,  aa  evidence  of  niarriase  and 
Jegitimncy,  see  alao  anU,  fj  268.  269. 

9^1  M**"!".  ^Ti'-ll  ";  Tebbitt,  U  R.  1  P.  4  D. 
854  (deHd):  18/9.  Murray  r.  Milner,  L.  R.  12 
Ch.  D.  819  (will);  1901,  Heatou'a  ISatate,  135 


Cal   385,  67  Pac.  831  (will);  1900.  .Summerhill 
r.  Darrow.  94  Tex.  71.  57  S.  W.  842  (will) 

L"'.  ,T,»'''  °'  P«J'g™e  in  ancient  deeds,  ace 
pot,  1 1573. 

y    "'^.  .f"*!*  J"^:  H  1483,    1484.      The 
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c.  18.  nth  Eng.  ed.,  p.  765).  excluding  a  certain 
bill  in  chancery,  aa  a  "dtjaration  reapectiiiit 
pedigree,  is  supportable  on  the  ground  that  the 
fact  of  legitimacy,  asserted  in  the  hill,  was  ap- 
parently already  in  controversy,  for  the  bill  w'li 
filed  to  perpetuate  testimony  of  that  fact.  For 
the  use  of  depositions,  bills,  and  answers,  ai 
partia  adinistiam,  see  ante,  {J  lOii.S,  lo"5. 

For  eertijieates  and  reffiiitcn  of  inarriaep,  birth 
or  death,  see  (port,  J  1642. 

•  1897,  Haraian  v.  Steams,  95  Va.  68,  27 
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tion   «c«T.»'^.  f'^"""-     ^"  ■»*"'•'  consideration,  l.ere  need  atteT 

rfomiv'iihir^'M    "r'^^r^^  *"  '""^'"8  the  handwriting  of  ^S 
n  family  Biblei  or  the  l.ke.    The  fundanientol  idea  of  Authentication  k 

tinn  „i,i;     T        "f'"*'''""  '•'•  t«'"in'onial  .tatement  may  be  the  awer^ 
T«tarn.nt.  for  then  tr."i,,„l,?i*^'''r''".'?  '"'•  '*•"*'"'  '"""^  "'W,  or 

that  th«y  ;,„  mS ?;»:,;;«,":  tTo;.t^^^^      r  '""^ '""« »»••  '•«* 

registry,  they  .re  to  b/.«K  S^JSr^hv^K^  •    '  ^'"f  *"  "••'  P'***  -  "  '•"'"y 
kept."  •  M  MMuted  to  by  tboM  m  whoM  ciutody  the  book  hM  b«« 

On  the  other  hand,  if  the  signature  of  a  .pecific  member  of  the  f.m,i    ^ 

8.  E.  Ml  (nwital  in  >  de«l  by  •  womin  th.t  iiha 
w«  «  widow,  ^mitt«J  to  .how  the  r^t  of  h« 
hu.U.„,l^d«th)i  1899.  Jame.'  E-tate.  12m" 
«S3,  57  Pac.  8?9  (declantioiia  of  inl«tat«,  thi 

lujf  he  alleged  wife',  claim  j  unaound,  becauM 
the  iiite»tate  virtually  decla«K|  ,h.t  there^i" 
hu  family  no  pemon  who  waa  hi.  wife). 

A  .eatenieiit  that  a  penmi.  i.  the  declarant'. 
"  .1.  er  or  the  like  i,  to'  be  con.true,!  a.  wwrtina 
l!^r!'Tp.  fc  I)  Sm'""'  18«7.  Smith  e.  'Tbbit^ 

»n*t  famn./!^  '',2'^^'i-  "  Ea.t  298 (th.t  »n  ab- 
•ent  fan,  ly.member  had  nerer  been  heard  of  in 
i  hZII^  " 'narne.t  a.lmitted) ;  1852,  Crouch 
r,;  ^r  '  'i'  ^"-  ^^^  ***  (omi-aion  of  entry 
uJaptLinal  re«i.ter.    tho.ijfh  other    children 


-^-    -r..-...-.   .c,(..i«r,    iaoii);n  other    ch  Idren 

mate  child',  name  in  family  Bible  fnot  SVen 
wei!{ht  on  the  facta).  *^  '° 

/u  fi'**£'  •''*'*''  Parage  Case,  2  H.  f..  C  878 
(held  aufflcent.  where  tlie  documenU  W  been 
hung  up  on  the  wall  of  a  room  of  a  f«nUy  nT 


1868 


».  Lee.,  U  R.  1  Exch.  258  f.ml  y  Bible);  18»« 
People  rBaU,  116  Cal.  132.  46  Pac  9  6  (i 
fanuly  Bible  with  ^ntrie.  in  Englith  °  the  fait 
that  the  mother,  who  a.ithenficat^l  ^  'c^„M  „ot 
w-l  or  wnte  Engliah.  held  immatertal)^  18S8 
Peope  ..  Slater.  119  id.  820,  61  Pac.  957   fam- 

?i?«'  'p    .   ■  *•"""'••    -•i»«n.  82  Md.  719 

who  ™JV  1^"""'''  ^l""  •<>"'i"'iWe.  no  matter 
7897  anLm-n"^'-,   ^"?f"^  butermneoua 
000,  as  Atl.  659  (family  Bib  e,  uaed  in  the  fam 
•ly,  wit  I  entrie.  in  dilTerent  h;nd»Ti,?„.  ,„rt?„ 

Ih^l''".K'"r' .'!'''"'  '''»^*^  '"  the  book  0*?? 
o,^     X  •"'*"'?'y     :  ""t  received  to  ahow  the  de' 
cea.«d  father  a  age ;  no  nrecdenta  cite,!)  ■  I8?7 
Sute  I..  Hairston,  121  k.  C.  679,  28  8    E   4M 
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SlnlTri  '^  '''."r  '"."'■'m  "P°*""  °'  •"  ''"^rtptlon  upon  .  t..,nb.ton«,  and 

«.«  public  b^nglDg  up  ot  tb«  family  |*dlgrw  In  tht  m..r.lon.  are  .11  relied 3nl« 
r^pert  of  their  p„blld.,V  It  I.  ,«,„.  ,..  .„  u^  .^„  »,.  piblioit;  «„.  1. .  .^L, 
Ujer.  eibtlng  but  not  her.  .,«,l„g.  _  „,e  w.nt  of  co„..^,k,„  Ltw«,n  Z'p!.  1^2  S 
kHubetooe.  tl^riug.  or  th.  Bible  with  p.rtlcul«  IndlrlJu.!..  m«n.b.r.  ofTKill, 
.  .  .  The  pweumpfon  I..  It  would  not  be  .ulTered  to  n.mM„  if  the  whole  of  the  fl«u; 
dU  not  more  or  leM  adopt  it  and  Uiereby  glre  it  authenticity."  ' 

Iloroover.  even  where  it  is  offered  a.  on  individuars  assertion,  the  indi- 
VKluals  personal  execution  of  the  writing  is  not  always  ewential ;  for  he 
may  have  adopted  something  written  by  another,  — as,  by  wearing  a  ring 
engraved  with  a  marriHge-dute,  or  by  ordering  a  tombstone  to  be  carved  or 
by  carrying  about  a  certificate  of  raarriaj;e.» 

8  1497.  (3)  ProdnoUon  of  Original  Doonment;  Preferred  Wrttinga.  If 
the  sUtement  offend  is  in  the  form  of  a  writing,  the  general  rule  requiring 
the  production  of  the  writing  itself  (uhU,  §  1179).  is  of  course  applicable* 
But  if  the  object  of  the  offer  is  an  oral  declaration  of  an  iiidiviJual,  or  the 
general  unwntten  family  repute,  the  terms  of  no  writing  are  in  question 
and  the  rule  of  production  is  not  applicable.  Furthermore,  it  has  been 
already  seen  (ante,  §  1335)  that  there  is  no  general  principle  preferring 
written  statements  above  oral  statemenU;  hence,  the  mere  existence  of  a 
written  statement,  in  the  form  of  a  Bible-entry  or  the  like,  does  not  render 
It  necessary  to  use  that  writing  in  preference  to  independent  oral  sUtemen.a 
otherwise  admissible. 


2  and  3.  Xlad  of  mot  that  may  be  the  Babjeot  of  the  Statement 
§  1500.  Oeaaral  Prlndple.  In  considering  what  sort  of  fncts  it  is  that 
may  be  the  subject  of  the  declarations,  it  is  seen  that  the  limitations  must 
rest  partly  on  the  principles  of  both  the  second  and  the  third  groups  just 
considered;  ihat  is.  (2)  the  circumstantial  guarantee  that  ordinary  family 
conversation  will  be  indifferent  and  sincere  is  true  of  certain  topics  only, 
namely,  the  ordinary  incidente  of  family  life ;  while  (3)  the  probability  that 
the  various  members  of  the  family  will  have  fair  information  (t.  e.  will  be 
testimonially  qualified)  is  also  true  for  certain  topics  only,  namely,  the  topics 
that  are  most  likely  to  be  the  subject  of  repeated  conversation  and  of  fairly 
definite  knowledge.'  The  combined  effect  of  these  two  principles,  therefore,  is 
to  limit  the  topics  with  which  the  declarations  may  be  concerned  to  the  events 


*  1874,  Knnmii  P«c.  R.  Co.  i>.  Miller,  2  Colo. 
442,  453,  4«1  (pxtnicts  from  pariah  repister, 
piWHport,  etc.,  found  «inoiig  deceased's  effei'ts, 
and  fpcitins  his  mnrriage  hnd  the  birth  and 
names  of  his  I'hililren.  admitted  as  statements 
of  the  deceased) ;  1800,  Hall  v.  Cardell,  ill  la. 
206,82  K.  W.  803  (leaves  of  a  family  Bible,  with 
entries  said  to  lie  copied  from  another  Bible, 
tdinitteil). 

»  1873,  McDeed  ».  McDeed,  «7  111.  645,  559 


(leaf  of  Bible  "  blotched  "  but  legible  ;  produc- 
tion required);  1888,  Kivitz  v.  Behrensmeyer, 
IS.^  Id.  141,  185,  17  N.  E  232  (|.ro.iuction  of 
family-record  required). 

•  "  Family  tranaactions,"(iay8  Mansfield,  C.J, 
in  the  Berkeley  Peera^^e  Case,  4  Camp.  416, 
"are  naturally  talked  of  among  the  relations  of 
the  parties.  Therefore  what  is  thus  dropped  in 
convensation  up<m  $uch  ivhjedt  may  be  pr--  nid 
to  be  true." 


18o& 


I  1300  EXCEmONS  TO  TIIE  HEARSAY  RULE.      [C«*p.  XUX 

tTfll^f  "T??'*r'y  T'^'*"*^  •«  '*'/'-tfy  tife.  Thi.  cerflDly  include, 
the  f«ct  and  dat.  of  b.rth.  marriage.  ,od  death,  and  th.  fact  and  degw  Z 
relot.on.hip.-.,  Hm  .Iway.  been  conceded.    But  ther.  ha.  been  «S  « 

upon  certain  cluae.  ..f  faeu  ^me  doubt  .till  unneceMarily  exi.t* 

o,ii.M  *^f~-  "  *•««»•  -  ■«».  DeaU.  f.  The  ;rf«c  of  birth 
or  death  -.omethinR  more  than  the  fact  of  birth  or  death  -ha.  by  wme 

.nt"rloTt    '""f  V  ^  '"  '-^^^^^^  '  "i-t.    But  there  i.  no  .p7,- 

ent  reason  to  conclude  that  a  .Utement  on  thi.  topic  i.,  from  either  of  ui. 

above  p<.inu  of  view,  lM«tro.tworthy:  eiiner  oi  me 

1847,  Knigkt  Bruet,  V.  C,  in  SkUUU  T.  Bouektr  1  n.r.  &  a-  ita  /j    •  ^       .     . 

rewoi,  [of  the  rule]."  '"W  •  •  ■  ana  in  the  moet  itriking  manner  with  tiie 

Such  »  the  conclusion  tonlay  generally  and  properly  accepted.'  The  truth 
«.e.n,  to .«  that  the  doubt  a.  to  receiving  declaraUon.  of  puS  wa.  o„Ual  J 
dueaolely  toanusunderstandingof  the  obscure  language  o^he  Xg  fn  R  J 
inU,  (^nt,  8  1603);  in  that  case  the  ruling  actually  proceeded  ^the  nafure 
of  the  «sue  involved  (poH.  §  1503)-.  pauper,  settlement -and  n^to" 
the  kind  of  fact  stated     In  England  tl.i.  misundersUnding  ha!  nowl^n 

a  SX  ;  ^"'  "  ^,^.°'**^  ^^^  '■'  »•"  '•"'1  considerabk  influenle  V^; 
a  few  CourU  have  excluded  declarations  as  to  place.* 

8  1502.   Sundry  Kind,  of  Faota.     There  is  iu  truth  no  definite  or  form.l 

hm.tat.on  as  to  the  kind  of  fact  that  may  be  the  subject  o    thTsLrn' 

The  general  inqu.ry,  as  already  indicated  (anU,  8  15^.).  should  1«    mre 

the  circumstances  named  in  the  sUtement  such  a'  marked  item  inlhe^d™ 

»  1812.   Doe  r.  Griffln,  16  Eiut  293  (.ject. 
ment :  r.m.ly  n-puto  th.t  >  member  b«d  <li<;i  in 

N«il«tt.  8  Mw.  A  Rob.  664;  18«1.  Attom-y. 
0«»en.l  ».  Kohler.  9  H.  L.  0.  «S8  ;  1882.  WUe 
r.  W  •„„.  69  M.«u  688.  691  ;  1818.  J»,kson  ». 
Boneham  15  John.  227  ;  1884.  H.mmond  r. 
Nohle,  67  Vt  193.  203.  Kmble. 

Boucher,  1  DeO  *  8n..  40  ("If  the  place  of 
1...  h  ,„  Hex  „.  Erith  h«i  been  «  genealogical 
fact,  aa  it  waa  not,  -  had  been  material.  n«,*  Iv, 
for  any  genealogical  purpo.^  which  i:  was  not, 

1800 


Lord  Ellenborongh  and  the  Court  of  Kin«'« 
Bench  might  powihly  have  dealt  with  the  evi. 
dence  aifferently  ").  See  alao  Lord  Brougham, 
i  w'.il.*'""'"""  '•  ■AttomevOeneml.  2  Ru«i 

B,  ■  •  ol«';r'™  '"  •^""'•''*  =  "**•  *^'"''ri«  o. 
Staun,  26  N.  Ur.  4,  10  (entries  in  a  family  Bible, 
not  ailmitte.1  to  prove  the  place  of  birth) 

"?*•  "'"•■ngton".  Burlington,  4  Pick.  176 
iBo?"  .~^'*'  ^  Fl»niiers.  67  N.  H.  618.  624 
!.;;•  '"'■'P""'''"™  »•  I'oinpton,  4  Hnl»t.  212; 
187?  (.arter  *.  Montgoroeiy.  2  Tenn.  Ch.  S29. 
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11  HM-im]      STATEMEXTa  ABOUT  PAMILV  HISTORY. 

knowledge  .nd  to  I  .i„S  ut^H    T^  *"  ^ 

brood  appliottion  of  thi-  Sh      ^i      ?"."  ''  ""«•'*•  ""th^'ily  f"r  a 

4.   Arbitrary  UiytMieM. 
i  1503.   Klad  of  baoa  ar  UM_M.i.~  .  ^ 

l«He  involved  i„  the  iSaUon  ^^  ^  •*•.  °"  ''""'='»''•'•  ^f*"  ^ind  of 
the  pru«,nt  ell  of  Srion/  a  .  "  "^  'r.""«  ""  ''"^  "''"""*""  "' 
Bible  i.  uquartltw^S  „/■„  ^    r""!*'  '""'"'  '^'"'y  '"  "  '-"""y 

•'  Th,  only  doubt  which  ho.  b*n  l^ld.nu      : ""  ^'T  "'  :''''■"'  ""'•  "i""""*)- 

g^e.  from  what  p.«„U  the  ohiU  hrd^rirrtitTbir.  h^M      T/  *?  '"  *  "*""  "'  »*'"• 
birth,  derired  from  kt.own  .nd  Jk^o.l«^!li  '  u     L"  *'""  P'"^  »"  "'"li'Pufd 

«n.yon.of  thatkindrpedigreeXbecu.  U L^.fe  ?„r„.  ;r\rh!74l'^ 

the  theoiT  of  MentlfyinR  circam«t«nc>..) ;  mt. 
Story  r.ii,„„aer,  g  Humph.  687.  «»W,  (that 
Bv.»  .  w  I'l"  *'>'£'iol»'i'"i»ry  «ri.iy)  ;  1894, 
Bveri  ».  Wnllace,  87  Tpx.  603,  28  S.  W.  1059 
(tlmt  1  |«non  went  to  T-xm,  an.l  n,li„t»cl  in  th« 
army,  .ml  w«,  killml  nt  the  Fnnnin  mawaen.; 

...   ,.    u.--.,„»er,    -  Al.    _      .IS  So       C'pT'J'"')  •^™'*';.'-.8h»>n.  •■"/"');  1889,  Wehb 

1008  (the  dwIarunt'H  ,,ei^  rare)  •  1900  W™.l«;  U-i  n.,  p  "•."  n"  ^.**'  <"  """'  "f  ''<■«»"')  i 
t-.  Williams.  128  Cal.  S-V^ 61  Pac  «70  feiilS  !»'.  till  i  k^^V'  '^*"•  '"  *"'"•  '"  <"'«'  A 
In  the  Fe...ral  army  in  ,he  civirw.?,tfwn"S     ^'i,"'  'ra'n^T  •''^J,'".'!"''"?^"!  •.l»«.''.--j"  '" 


»  Admitted;  1844,  Riihton  ».  Neabltt,  2 
Moo.  k  R„l,.  854  (the  eiiatence  ofrelitivca  in  a 
certain  town);  IMl,  Attorney.Oeneral  r.  Kohler, 
1 -v  ■.  ■  *??  <•"""«•  'n  thaearlv  life  of  J.  O. 
whl.h  Wentify  h,.n  with  G.  K.";  .uch  ..  hi. 
trnile,  eMli»lme»t  in  the  army,  mnninff  away 
rroni  home,  wmlinR  home  money,  etc.)  :  1904 


in  the  Fe.lml  army  m  the  civil  w.r,  and  l^inS 

l'' M  K'i'*'^'  '  l*-"'  *■""■?  "•  ''""-  5  H»rr.  k 
J.  5«  (the  purchase  ami  ule  of  a  alave  ;  here,  in 
onler  to  Identify  the  «||esed  ancestor  and  trace 
descent);  1879.  Fr.«.r  v.  .Tenniiron,  42  Mich 
m.  214,  235,  3  N.  W.  882  (that  t;o  I,  Jhe™ 
came  from  Michigan  together,  and  were  the  only 
two  brothers  of  the  family  that  came);  1818 
Jaclcson  it    Bcneham,  18  John.  227  (the  deatli 

lo,^"  v""''  ""  I'l"""  "'  ■'•»"'  "f  »"  ancestor) ; 
1900^  Young  P.  State,  S«  Or.  417,  89  Pac.  8l'' 
60  Poc.  711  (that  the  .ieclarant  had  enlisted,' 
gone  to  Waahingtou,   deserted,  etc. ;   b«n,  on 


itiai 


iB«s„,io«..>     r.  ■,-i^""'""  "■  "  powaer-miii  in 
1855 or  1886).   fjr/urfnf.- 1»03,  Wright*  Com 
—    hy.  -  ,  72  8   W.  340  (f«,nilv  tradition,  to 
show  ancestral  and  collateral  insanity) :  1870 
Crane  r  Ree-ler,  21  Mich.  83  (th    -xlstince  of 
heirs  ;  fnilure  of  heirs   being  '     i  ,ue)  •  18''6 
Jackson  r.  Etz,  5  Cow.  3I«  (,   ,    ,   ci.mstanc,; 
or  the  finding  ami   buiial  of  a   Do.ly) ;  18H7 
People  V.  Koerner,  154  N.  y.  355,  48  .V.  E.  730 
(family  reputation  as  to  insanity)  ;  1882,  Smith 
V  Sliinn,  88  Tex.  1  (.wrvice  in  "war).     Coiniwre 
the  (  oiles  ,|uoted  a«U.  )  USO.  and  the  cases 
cited  anif   i  1494.     For  nti,,hhorhood-repuU  to 
this  class  of  facta,  oee  pott,  {{  160S,  1623-1428. 


I  1503  EXCEPTIOXS  TO  THE  HEARSAY  RULE       [Chap.  XLIX 

t^n  .T™!^!r"?n-^.:  ^u!"  ***•  ''"••*'°"  »"*  '"•"''y  !"«J«''t»I.  and  the  judgment 
»iU  simply  eitablwh  •  debt,  or  a  per«>„',  liability  on  a  contract,  or  hi.  proper  Mttlement 
as  a  pauper,  and  things  of  that  nature,  the  oas«  is  not  one  of  pedigree." 

This  Strict  limitation  was  probably  a  novelty  of  Lord  Ellenborough's ;  >  though 
It  came  to  prevail  iu  England  and  in  some  courts  of  the  United  Statt^s" 
But  m  the  majority  of  American  jurisdictions  this  limitation  is  ignored ;  the 
declarations  are  now  admitted  whatever  the  general  nature  of  the  issue  and 
whether  or  not  the  issue  is  one  of  genealogy,  pedigree,  or  descent."  Thii  is  a 
just  result    Any  such  arbitrary  and  unreasoning  limitation  places  the  rules 


*  1««1,  Herbert  r.  TuoknI.  T.  lUym.  84  (de- 
visor »  uapiteity  to  make  a  will ;  riitber's  entry 
of  ajje  in  alniiiiiao,  aJinittctl).  In  Brttlenient 
caMt  (which  were  notoriaimly  eaotoric  in  their 
practice)    IxjrJ   Ellenborough  a|i|iears  to  have 

gme  ilirectly  against  the  previous  practice :  1 744, 
;.  tt.  (Ji-eenwich,  Burr.  Sattl.  Cn».  I,  843  ;  1772 


Trinity,  CaM.  Just.  Peace  (Settl.  Cas.^,  .,.. 

»  1811,  Figgv.  Wed.lerburne,  11  L.  J.  Q.  B. 
46,    acmhle  (contract;    pin  of  infancy);  1881, 
Hun  s  V.  Guthrie,  L.  K.  13  Q.  U.  D.  818  (con- 
tnrt  (plea  of  infancy) ;  1897.  People  v.  Mavnc, 
118  Cil.   518,  50  P,ic.   651,  «m6/<.  (mpc  in  a 
child  under  14);  1873,  Union  ».  PlainHeld,  39 
'-»»"•  561  (pinpir  acttleini'nt);  I8S2,  Com.  r. 
Feli:h,   I'W  iUss.  22  (criminal  charm  of  alwr- 
tioM) ;  1896,  State  a.  Marshall,  137  .\Io.  463.  36 
S.  W.  619  (criininil  action  tor  seduction  where 
the    offence    could    by  statute    be    conimittol 
only  ujmn  a   person  under  18  3-earii  of  azo)  • 
18>d,    Urestfield   V.    Warren.    8   .V.  J.    L     2.51 
(puiivr  settlement) :    18;»I.  Eisenlonl  v.  Clum. 
126  .V.  V.  552,  27  X.   E.  lOJl  (.pioted  supra); 
laoi,    Washington   e.    ftmk,    171    id.    166,  63 
N.  E.  831  (action  for  inonev  in  the  defendant 
savings  liank,  de|Msite,l  hy  tbo  nlaintilfs  intes- 
tate in  the  nanif  of  certain  alleged  sons  the 
plaintiff  claiming  that   the    beneticiaries  were 
fictitious,  and  the  defendant  denying  this ;  held, 
that  the  iisue  was  as  to  "  the  right  of  succession 
to  the  personal  property  of  a  d-cerwed  person  " 
ami  tlierefore  one  of  pedigree) ;  1903,  Danl.-y  » 
State,   —  Tex.  Cr.  -  ,  71  8.  W.   958,  «,i«/« 
(the  statement  of  a  brother,  not  shown  to  he 
deceased,  as  Vt  the  age  of  a  prosecutrix  in  raiw, 
excluded) ;  1876,  t^nne.:ticut  Mut  L.  Ins.  Co.  r 
Schenck,  94  U.  S.  538  ("The  present  case  [an 
action  on  a  life-iinurance  |x)licy]    involves  no 
(mestinn  of  iieligree  j  the  proof  of  age  was  not 
olforwl  for  the  puriHxe  of  proving  parentage  or 
descent,  both  of  which  were  impertinent  to  the 
lasna   between   the  jiartiea  ") ;    1902,    Fidelity 
Mutual  L.  Ass'n  v.  \Iettler,  185  id.  308,  22  .Sup 
668  (insurance  jH.licy  ;  <|nath  of  the  insured)  j 
1856,    l,ondnnlerrv   ».    Andover,    28    Vt.    428 
(piiu|>er  aett.lem-nt). 

»  1880,  I'herry  b.  .State,  68  Ala.  30,  scmJfefsell- 
mglmuortoaminor);  1867,  Wilson  n.  Brownlee, 
21  Ark.  689  (action  on  a  proniissnry  note  ;  plea 
in  abatement  that  one  of  the  joint  mvees  was 
dca>i);  1874,  Kansas  Pae.  R.  fo.  v.  \Vatson 
2  Colo.  442,  453,  461  (action  by  administnitor 
for  damages   for  death);    1874,  Southern   Life 


Ins.  Co.  V.  Wilkinson,  63  «a.  547  (entries  in  a 
family  Bible ;  the  issue  being  as  to  the  age  of 
the  instireit  in  an  action  on  an  insurance  iiolicv  ; 
i  3772  of  the  Cule  was  jierhaps  slightly  in- 
volved); 1859,  Collins  r.  Grantham,  12  lud 
444  (nlea  of  infamy  to  a  note) ;  1860,  Carnes  v. 
Cmndall,   10  la.  379  (tcin  facias  to  n-vive  a 


K.  ».   Nutlev    i',1    n     7ni  .    i7«o''u"_'   liT'      r— •"•""<   '"  •»•  "'»  ("Ttn! /(inoa  10  n-vive  1 
V.   .>uM.y,  1,1.  11,    701 ,    1782.  R.  »•    Holy     judgment ;  hearsay  as  to  the  fact  of  the  defend 

'  T     I  rV  n       ?i"' "  ''™*''  **'  fJr"''*'''  °n  Rrouiids  not  affectinj 


1802 


'  - —  ••J- >  v"  p^iuuii.ta  ii,ri  aliening 

the  nature  of  the  issue)  j  1870,  Oreeiileaf  ».  K 
Co.,  SO  id.  302  (ileclarations  of  a  father  as  to  the 
son  s  age,  in  an  action  for  death  by  a  brakeninn's 
carelessness,  were  held  oilmlssihle,  though  nilcii 
out  for  other  reasons) ;  1879,  Ira.ser  «.  Jennison 
42  Mich.  206,  235,  3  N.  W.  882  (will-eontest) 
1891,    !jimon-.nix    v.   Attornev-Oviienil,   89   id 
146,  60  N.  W.  812  (innndamwi  to  institute  om 
KarmiUo  proceeiliiigs  as  to  the  right  to  exercise 
a  shenrs  oIKce) ;  1892,  Hoidlon  r.  Manteiilfel. 
61  Minn.   18.i,  187,  63  N.  W.  541  (plea  of  in- 
fancy  to  action   on    note  ;   |>oint  not  raised)  • 
1810,    Carskaililen   u.    Poornian,    10   WatU  81 
(ai'tiim  against  a  magistrate  to  recover  a  iien. 
alty  for  marrying  a  minor);  1845,  Watson  r. 
Brewster,  1  Pa.  St.  383  (nition  on  a  note,  with  a 
plea  of  infancy) ;  1846,  Fonl  v.  Ford,  7  Humi)h. 
98  (a  testator  devised  to  negroes,  and  his  sanity 
was  imixached ;  hearsay  was  accepted  to  show 
that  they  were   his  illegitimate  children,  and 
thus  to  sustain  hia  capacity);  18S:t,  Swink  ». 
French,  11    Lea  79  (in  an  action  on  a  note    a 
contract  to  extend  the  time  was  allege.l,  and  in. 
fancy  was  alleged  in  reply  ;  hearsay  of  the  date 
of  hirth  wasa<lmitted) ;  1851,  Primniu. Stewart. 
7  Tex.  178,  182  (whether  W.  was  dead  when  a 
pow-er  of  attorney  from  him  was  executed  ;   rule 
held  not  conlineil  "to  casi'S  where  the  ipieation 
18  one  of  pedigree);  1900.  Siimmerhill  r.  D«r- 
row,  94  id.  71,  57  s.   W.  912  (vendor's  lien  j 
whether  the  statute  of  limitations  was  suspended 
by  coverture;  hermother's  will.re<'ital.sadniitted); 
1872,  Masons  ».  Fuller,  45  Vt.  30  (Iwstanly  com- 
plaint); 1884,  Hammond  v.  Nolile,  67  Vt.  193 
203,  temhU  (petition  for  new  trial,  because  of  a 
juror's  alienage  ;  family  declarations  admitted)  • 
1872,  Du  Pont  ».  Davis,  80  Wis.  173  (the  death 
of  A.  was  shown,  as  indicating  the  noii -necessity 
of  joining  him  as  a  party  plaintiff  in  a  suit  re- 
latmj;  »o  land  of  which  he  was  assumed  to  be 
joint  'cnant) ;  1877,  Hart  i>.  Stickuey,  41   id. 
e.lO,   , -8  (plea  of  infancy  to  a  promissory  note  • 
defendant's  te.s"mony  to  the  family  repute  of  his 
age,  adniitte.:  ,    yet  the  point  was  not  "  absn- 
liitely  decided  "). 
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of  evidence  on  a  par  with  the  rule  of  chess  that  a  king  mny  move  one  square 
only,  or  th  -ule  of  whist  that  the  card  played  must  follow  the  suit  led  — 
rules,  'i.at  IS,  uiiicii  justify  tht  .-  existence  because  they  add  complexity,  and 
there'  .re  luterest,  f.  t\-  ■.  game.  If  a  trial  upon  evidence  is  a  game,  such 
limit,  ron.  have  a  plar.^  in  the  law  of  evidence;  if  it  is  the  employment  of 
ration..'  , uid  practica;  methods  in  the  discovery  of  truth,  such  limitations 
shoum  oe  uiocvird  without  scruple  : 

H./.^'/f'T'  °"  ^u  '» /^'"■'*.^''<«'*:f'W  V.  Warren,  16  Gray  175  (admitting  evl- 
dentml  deolarationi  where  the  mam  i8aue  wag  as  to  a  pauper',  gettlement):  "  Upon 
pruiciple  we  can  see  no  reason  for  such  a  limitation.  If  this  evidence  i»  admissible  to 
prove  Buch  fact,  at  al.  it  is  equally  «,  in  all  cases  whenever  they  become  legitimate  sub- 
jects of  judicial  inquiry  and  investigation." 
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Sdb-tiilb  II  {fxmtinued) :    EXCEPTIONS  TO  THE  HEAiiSAY   RULE. 
Topic  IV :  ATTESTATION  OF  A  SUBSCRIBING  WITNESS. 


CHAPTBR   li. 

f  1505.  Theory  o{  the  Exception. 

1.  Th«  Neoesaity  Piiaoiple. 
{  1506.   Attester  miut  be  Ueceaied,  Absent 
from  Jurutliction,  etc. 

8.  The  Ctronnutantial  Onarantaa  of 
TnutwoTthlneM. 

{  15(18.  General  Principle. 
$1509.   Who  ii  an  Atteater;  Definition  of 
Attentatiou. 


3 .  Teatlmonial  Principle*. 

i  1510.  Atteater  must  be  Competent  at  time 
of  Attrstation. 

{  1511.  Implied  I'nrport  of  Altextation ;  (1) 
All  Kleinentii  of  Due  Execution  implied. 

i  151  j  Same  :  Loik  of  Atteotatiun-Clanae  i« 
Ininmtfrial. 

§  1513.  Same:  (2)  Must  the  Maker's  Siguir 
ture  or  Identity  also  be  otherwise  prt>vcd  ? 

$  ISU.  Attester  may  l>e  Impeached  or  Sup- 
ported lilte  other  Witueaaes. 


§  1505.  Theory  of  the  BzoepUon.  It  has  long  been  unquestioned  that  the 
attestation  of  an  attesting  or  subscribing  witness  to  a  docuiuent  may  be  used, 
when  the  attester  is  unavailable  in  person,  as  evidence  of  the  document's  ev- 
ecution ;  and  according  to  the  orthodox  form  of  the  Preferred  Witness  rule 
{ante,  §  1320),  the  attestation  must  even  be  used  in  preference  to  other  testi- 
mony. There  was  apparently  a  time,  to  be  sure,  when  the  testimony  of  the 
attester  in  person  was  so  rigorously  required  that  even  his  death  could  not 
excuse  his  absence  {ante,  §§  1287,  1311),  and  in  that  period  it  cannot  be  said 
that  the  present  exception  to  the  Hearsay  rule  (if  indeed  there  existed  then 
any  Hearsay  rule)  was  recognized.  But  the  recognition  unquestionably  came 
by  the  second  half  of  the  1700s,  and  this  use  of  an  attestation  has  since  then 
been  unquestioned. 

What  has  not  been  always  clearly  understood  is  that  such  a  use  of  an 
attestation  is  in  truth  an  exception  to  the  Hearsay  rule,  t.  e.  is  the  testi- 
monial use  of  an  extrajudicial  assertion  as  evidence  of  the  truth  of  the  fact 
asserted  {ante,  §  1362).  In  practice,  the  dramatic  feature  of  the  evidence  has 
tended  to  obscure  the  legal  principle ;  that  is  to  say,  the  mode  of  using  it  con- 
sists merely  in  proving  the  genuineness  of  the  attester's  signature  to  the  docu- 
ment. That  this  is  after  all  nothing  less  than  offering  the  attester's  written 
statement,  expressly  or  impliedly  made  at  the  time  of  execution,  that  the 
document  was  seen  by  him  to  be  executed  as  it  purports  t«  bo,  seems  too 
clear  for  argument.  It  was  always  assumed  in  judicial  opinion,  until  the 
following  perverse  utterance  from  an  eminent  judge  shook  the  faith  of  the 
profession : 

1830.  Sinhart  Y.  Dryden,  1  M.  &  W.  fll5  ;  declarations  of  a  deoeaaed  attesting  witneae 
M.,  whose  liandwriting  had  lieeii  proved,  were  offered  a.1  aniouiitiu;;  to  an  ackiiowledg. 
m«nt  of  forgery,  but  were  rejected ;  Counael:  "  Proving  the  rignalure  of  the  deoeatied  wit- 
uesa  is  no  more  than  [proving]  a  declaration  on  his  part  that  be  aaw  the  party  execute  tlie 
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dead.  ...  If  the  plaintiff  is  permitted  to  prove  declarations  of  M.  to  snstain  the  deed, 
the  defendut  may  use  them  also  to  impugn  it.  If  the  signature  does  not  amount  to  • 
declaration  that  the  witness  saw  the  party  sign,  it  amouuU  to  nothing  "  ;  Lord  Abinofr, 
t.  a. :  "Is  It  not  an  ainumptiou  of  yours  that  tiie  signature  is  a  declarali,,,,  t  It  is  a 
fact  ";  .  .  .  Parkf,  B.  (for  the  Court)  :  " One  of  the  grounds  [of  argument]  waa  that  as 
the  plaintiff  used  the  declaration  of  the  subscribing  witness,  evidenced  by  Iiis  signature, 
to  prove  the  execution,  the  defendant  might  use  any  declaration  of  the  same  witness  to 
disprove  it.  The  answer  to  this  argument  is  that  evidence  of  the  handwriting  in  the 
attestation  is  not  used  as  a  declaration  by  the  witness,  but  to  show  the  fact  that  he  put 
his  n.ime  in  that  place  and  manner  in  which  in  the  ordinary  course  of  business  he  would 
have  done  if  he  had  actually  seen  the  deed  executed.  A  statement  of  the  attesting  wit- 
ness by  parol,  or  written  on  any  other  document  than  that  offered  to  be  proved,  would  be 
inadmissible.  The  proof  of  actual  attestation  of  the  witness  is  therefore  not  the  proof  of 
a  declaration,  but  of  a  fact" 

As  to  this,  it  may  be  said  (1)  that  all  evidential  data  whatever  are  merely 
"facts";  the  testimonial  utterance  of  a  witness  on  the  stand  is  merely  a 
"  fact,"  i.  e.  we  are  asked  to  believe  that  A  struck  B  because  of  the  evidential 
"  fact "  that  M,  a  competent  observer,  is  willing  to  assert  under  oath  on  the 
stand  that  A  struck  B  (ante,  §  475).  (2)  If,  however,  by  "  fact "  the  learned 
judge  be  supposed  to  have  meant  an  extrajudicial  utterance,  and  to  have 
looked  upon  all  such  statements  as  circumstantial  evidence  in  distinction 
from  testimonial  evidence,  then  it  must  be  answered  that  the  distinction 
between  testimonial  and  circumstantial  evidence  admits  of  no  sucli  signifi- 
cance (ante,  §§  25,  479).  The  Hearsay  rule,  to  be  sure,  draws  a  distinction 
between  testimonial  utterances  tnade  upon  the  stand  and  made  off  the  stand 
(ante,  §  1362);  but  a  human  assertion  offered  as  evidence  of  the  truth  of 
the  assertion  is  testimonial  evidence,  no  matter  where  it  is  uttered.  (3)  If, 
finally,  by  "  fact "  the  learned  judge  meant  that  the  act  of  subscribing  in  at- 
testation, when  proved  in  Court  for  the  purpose  of  establishing  the  maker's 
execution,  is  a  mere  act  or  circumstance  and  not  an  implied  assertion  of  the 
fact  of  execution,  his  notion  is  clearly  not  correct.  It  might  as  well  be 
argued  that,  because  a  deponent  merely  signs  his  name  to  a  deposition.  Ids 
act  is  mere  circumstantial  evidence  and  not  testimony. 

That  tliis  singular  aberration  of  Stobart  v.  Dryden  is  unfounded  is  shown 
by  the  constant  judicial  treatment  of  the  whole  subject  as  indicated  in  the 
following  sections  (particularly  in  §§  1511-151:5);  but  the  error  is  especially 
repudiated  in  the  following  passages : 

1824,  Per  Curiam,  in  Clark  v.  Boyil,  2  Oh.  280  (57)  :  "The  proof  of  the  handwriting 
of  the  wituess  is  quasi  bringing  him  into  Court  ...  It  proves  as  much  as  the  subscrib- 
ing witness  can  prove  himself  in  many  cases." 

1842,  Nelmn,  C.  J.,  in  Loue  v.  Lonee,  2  John.  609 :  "  Proof  of  the  signature  of  a 
deceased  subscribing  witness  is  presumptive  evidence  of  everything  appearing  upon  the 
face  of  the  instrument  relative  to  its  execution ;  as  it  is  presumed  the  witness  would  not 
have  subscribed  his  uame  in  attestation  of  that  which  did  not  take  place.  .  .  .  The  attes. 
Ution  comea  in  by  way  of  substitute  for  his  oath " ;  note  by  Mr.  Nicholas  IliU  (after- 
wards judge) :  "  The  act  of  attesting  an  instrument  is  regarde<i  as  a  written  declaration 
of  the  subscribing  witness,  to  which  the  law,  in  the  event  of  his  death  or  abseuce,  yields 
a  reluctant  credit  by  way  of  necessary  substitute  for  his  oath." 
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1867,  nompmn,  J.,  in  Kirk  v.  Carr,  04  Pa.  285,  280 :  "Memory  can  no  more  be  kept 
alive  than  the  bodjr,  and  hence  the  law  allows  the  attesting  signatora  to  tpvak  when  the 
tongue  may  be  silent." 

1807,  IVrighl,  J.,  in  Boj/etu'  WUl,  23  la.  354,  867:  "The  witnesses  to  a  will  become 
such  from  the  moment  they  sign  it.  They  testify  from  that  moment,  and  Jience,  though 
they  should  die  before  the  testator  or  before  the  probate  of  the  will,  it  is  still  good."  > 

The  attestation,  then  (when  proved  to  have  been  made),  by  establishing  the 
genuineness  of  the  signature,  conies  in  as  an  extrajudicial  or  hearsay  asser- 
tion of  the  attester.'  What  are  the  limitations  to  its  use,  upon  the  general 
principles  of  the  Hearsay  exceptions  as  already  expounded  ? 

1.    The  Neoeesity  P-  inoiple. 

§  1506.  Atteater  mnet  be  Deoeaaed,  Absent  from  Joriadlotioii,  etc.  Upon 
the  general  principle  already  noted  for  the  preceding  Exceptions  (ante, 
§  1421),  the  attester's  hearsay  statement  cannot  be  used  unless  the  attester 
is  unavailable  for  the  purpose  of  giving  testimony  in  person.  The  various 
situations  which  fulfil  this  condition  —  death,  absence  from  the  Juristiiction, 
insanitj/,  illiusn,  etc.  —  have  already  been  fully  examiued  in  connection  with 
the  rule  of  Preferred  Witnesses  {<int<;  §§  1309-1319),  and  therefore  need  not 
be  again  considered  here.  The  case  of  failure  of  memory  of  an  attester,  called 
to  the  stand,  is  later  examined  {po»t,  §  1511). 

2.    The  Circnmstantial  Onaiantee  of  Tmstwortliineaa. 

§  1508.  General  Principle.  Unquestioned  as  the  reception  of  this  hearsay 
statement  has  been,  no  judicial  attempt  seems  to  have  been  made  to  define 
the  reasons  for  the  trustworthiness  thus  accorded,  by  exception,  to  this  class 
of  hearsay  statemente.'  The  question  is  virtually  this  {ante,  §  1422):  What 
guarantee  is  there  that  the  attester  did  not  sign  his  name  as  attester  to  a 
document  which  he  did  iwt  see  executed  by  the  purporting  maker?  The 
circumstances  tending  to  trustworthiness  seem  to  be  four.  (1)  The  occasion 
is  a  formal  one,  and  the  statement  requires  a  writing ;  and  there  is  commonly 
a  radical  disinclination  to  take  part  in  a  false  transaction  of  such  a  sort 
(2)  The  concoction  of  a  false  document  will  either  fix  an  innocent  party 
with  a  false  obligation  or  will  divest  legitimate  heirs  of  their  rights,  and 
there  is  a  natural  repugnance  to  giving  assistance  in  such  a  wrong.    (3)  The 

show  the  Matutury  requirement  fulfilled,  and 
the  will's  execution  was  otherwise  proved). 

*  The  fullowiug  snggestiuns  are  found :  1819, 
Kirkpatrick,  C.  J.,  in  Ncwiwid  v.  Lamb,  2  South. 
N.  .1.  449,  451  ("The  only  reason  why  the  proof 
ot  the  haoilwritinj;  of  the  subscrihing  witness  is 
tsken  as  sufficient  proof  of  the  execution  of  a 
deed  is  founded  upon  the  presumption  that 
what  an  honest  man  hath  attested  under  his 
haiiil  is  true  ") ;  1823,  Gibson,  J.,  in  Crouse  v. 
Miller,  10  S  &  R.  158  ("The  handwriting  of  a 
witness,  .  .  .  standing  in  the  place  of  the  oath, 
(lerivei  its  claim  to  respect  from  the  consiilera- 
tiiin  that  the  law  presumes  every  man  honest 
till  the  contrary  appears"). 


»  Armrd:  1903,  Farleigh  v.  Keller.—  Mont. 
—  >  7a  J'ac.  756  (kuoiI  opinion  by  llollowav,  J.) ; 
18  iO,  liovlau  e.  .Meeker,  28  N.J.  h.  274"  294; 
1812,  Daniel,  i.,  in  Crowell  p.  Kirk,  3  l)ev. 
356 ;  1847,  (iibsop.  C.  J ,  in  Hiivs  r.  Harden.  6 
Pa.  St.  412  ("the  ei|uivHlent  of  the  witnesses' 
oath)  " ;  1848,  Kogers,  J.,  in  Harden  v.  Havs, 
9  id.  l.')6. 

•  l>l'  courre,  it  mnii  he  pmved  without  any 
attenijit  to  u.-*  it  testimonially,  as  where  the 
law  r<'i|uir<'s  an  atte.>itatiou  as  an  element  in  the 
valiility  of  the  (hH'ument  and  the  partv  desires 
merely  to  sliow  that  the  elements  of'  validity 
exi-t:  isfio.  Hoylan  r.  .Meeker,  28  N.  ,1.  I.  274, 
295  I  y'.wrv  the  signature  was  proved  luerely  to 
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making  of  a  false  attestation,  whether  or  not  it  is  in  criminal  law  a  foreery 
or  a  peijury.  u.  popularly  supposed  to  be  such,  and  the  attester  would  SoS- 
ably  be  at  least  an  accomplice  in  a  forgery;  so  that  the  subjective  sanction 

ctrtto;!^  .  rr  '^"^  ^'.^  ""'''  "'  ""y  *'">«  to  be  called  upon  in 
Court  to  substantiate  his  attestation ;  and  not  only  is  his  falsity  likely  there 
to  be  exposed  by  the  opponent's  witnesses,  but  he  will  there  be  obliged  either 

disagreeable  ordeal  of  recanting  and  confessing  his  falseness.  There  it  thus 
a  combination  of  circumstances  which  easily  account  for  the  establishment 
of  this  Exception  to  the  Hearsay  rule. 

§  1509.  Who  i.  im  Att».fr;  Deflnltloa  of  Atu.ftion.  An  attesting  or 
subscnbing  witness,  then,  is  a  person  who.  at  the  request  or  with  the  consent 
of  the  maker,  places  his  name  on  a  document  for  the  purpose  of  makmjr 
thereby  an  express  or  implied  statement  that  the  document  was  then  known 
by  him  to  have  been  executed  by  the  purporting  maker.  Only  such  a  si-ma- 
ture  can  be  used  as  a  hearsay  statement  Thus,  it  cannot  bo  used  if  "the 
peraon  did  not  write  it  himself,  or  not  at  the  time,  or  if  he  did  not  sign  as  an 
attester  but  for  some  other  purpose.    These  and  related  questions  have  been 

rule  of  Preferred  Witnesses  (ante.  §  1292).  and  their  solution  would  probably 
be  the  same  for  the  present  subject.  The  kind  of  issue  in  which  the  attesta- 
tion is  offered  IS  immaterial,  so  long  as  it  is  offered  to  prove  the  execution 
of  a  document.'  But  the  only  statement  admissible  as  made  under  circum- 
stances  of  trustworthiness  is  the  written  statement  in  the  document,  either 
expressed  or  implied  by  the  signature;  so  that  any  oral  statement  otherwise 
made  is  not  receivable;*  except  when  offered  as  a  self-contradiction  to  im- 
peach  the  written  statement  (;,o.<.  §  1514).  The  statement  need  not  be 
express  y  written  tn  full ;  the  placing  of  the  signature  implies  an  assertion  of 
execution  (post,  §  1511> 

3.   TeBtimonlal  Prinoiplas 

§  1510.    Attester    anet    be    Competent    .t    time    of    Atte.tatlon.      The 

attestation  is  offered  as  the  statement  of  the  attester  made  at  the  time  of 
attestation.  (1)  Hence,  if  he  was  at  that  time  not  qualified  as  a  witness ' 
his  statement  in  the  attestation  is  not  admissible.    The  usual  instance  of 


>  Cotiira:  1895,  Walker  v.  State,  107  Ala.  5, 
IS  So.  393  (perjury  for  falsolv  swearing  that  he 
ha<l  not  ngneA  a  conveyance;  evidence  of  the 
handwriting  of  a  decea»ed  attesting  witness  was 
not  admitted  to  show  that  the  defendant  had 
signed  it ;  "  upon  this  question  he  was  entitled 
to  be  confronted  hy  the  witnesses  against  him 
and  not  be  prejudiced  by  evidence  that  the 
pa|ier  bore  the  names,  as  attesting  witnesses,  of 
persons  wlio  are  not  examined  on  the  trial " ; 
this  IS  unsound ;  on  such  a  doctrine  no  exccp- 
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tions  to  the  Reanay  rule  could  ever  exist;  see 
anlf,  §§  1397,  1398|. 

•  1866,  Boardman  r.  Woodman,  47  \.  H. 
120,  135  (excluding  statements  by  the  deceased 
witness  as  to  the  sanity  of  the  testator;  such 
statements  are  not  an  implied  part  of  the 
attestation). 

,  *  )*',!;?""''  in  '>«'•>  »  r»»e,  under  the  Pre- 
fcrred  Witness  rule,  he  mav  be  ilisreganled  na 
not  an  attester,  and  need  liot  he  called  or  ac- 
counted for,  is  a  different  question,  treated  ante, 
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this  has  been  the  case  of  a  disqualification  by  interest*  (2)  If  the  ottester 
W88  then  qualified,  but  has  tince  become  disqualified  to  take  the  stand,  his 
attestation  is  receivable,  because  it  speaks  as  from  a  time  when  he  was 
qualified.*  Whether  in  this  case  the  attestation  is  valid  as  an  element  of 
execution,  under  statutes  requiring  the  attester  to  be  a  credible  witness,  is  a 
matter  of  substantive  law  not  here  involved.* 

§  1511.  ImpUad  Purport  of  AttMtation;  (1)  AU  mmnrats  of  Da«  Xbnoa- 
Won  iapUad.  When  the  attestor's  signature  is  identified  as  genuine,  what 
does  the  attester  thereby  purport  to  testify  to  ?  Docs  he  purport  to  testify 
at  all  ?  A<i.suming  that  the  signature  is  appended  to  a  clause  of  attestation 
expressly  stating  the  facU  of  execution,  it  is  clear  that  the  signed  attestation 
is  a  testimmial  amrtion  of  all  the  facta  thus  required  to  be  stated.  This  has 
never  been  doubted  for  the  case  of  an  attester  deceased  or  otherwise  unavail- 
able in  person.  But  it  has  not  been  always  so  easy  to  appreciate  in  the  case 
of  an  attesting  witness  who  on  being  called  to  the  stand  is  found  to  have 
forgotten  all  the  circumstances.  In  such  a  case,  it  is  not  doubted  that  the 
proponent  may,  if  he  pleases,  prove  the  facts  of  executiOi.  by  other  witnesses 
(ante,  §  1302).  But,  apart  from  that,  does  not  the  signed  attestation  serve 
as  some  testimony  of  the  facts,  the  attestor's  failure  of  memory  having  prac- 
tically made  his  present  testimony  unavailable  ?  On  this  point  there  can  be 
no  doubt : 

1839,  Tucktr,  P..  in  Clarte  v.  Dunnaiant,  10  Uigh  13,  30, 35 :  "  [If  the  witness  is  dead, 
or  the  like,]  his  attestation  is  a  sufficient  ground  for  presuming  that  the  instrument  has 
been  executed  with  all  tlie  solemnities  and  ceremonies  required  by  the  law.  ...  It  is 
then  a  question  for  the  jury  whether  under  the  circumstances  of  the  case  it  is  probable 
that  nil  the  formalities  of  the  statute  were  regularly  observed.  .  .  .  The  question  still 
recurs  whether,  a»  the  witnesses  liave  been  actually  examined  and  have  failed  to  prove 
a  compliance  with  all  the  requisitions  of  the  statute,  that  complUnce  can  be  inferred 
from  their  attestation.  .  .  .  [This  u  answered  in  the  affirmative,  by  the  precedente,] 
nor  do  I  apprehend  any  evil  from  this  decision.  It  may  perhaps  sometimes  lead  to 
the  establishment  of  wills  not  duly  executed,  as  doubtless  may  be  the  case  aUo  where 
the  witnesses  are  all  dead  or  absent,  and  everything  is  presumed  from  their  attestation. 
But  far  greater  mischiefs  would  arise  from  a  contrary  decision,  which  should  make  the 
rights  of  every  devisee  and  legatee  depend  not  only  upon  the  honesty  but  also  upon  the 
slippery  memory  of  witnesses.    Under  such  a  decision,  no  man  could  be  sure  of  dying 


•  1793,  Swire  t:  Bell,  5  T.  H  371  (interest 
existinj^  at  the  time  of  attestation  and  since ; 
haudwnting  not  allowed,  the  case  of  n  sulwe- 
quent  incompetency  lieinj?  distinguished) ;  1841, 
Amherst  Bank  v.  Itoot,  2  .Meto.  ii2,  532  ;  181.3, 
Hamilton  i>.  Marsden,  6  Biini.  45,  50,  per 
Ye«tes,  J. ;  182(»,  Miller  r.  Carothers,  6  S  &  K. 
315,  S22  (will);  1852.  Hsriling  ,:  llardiuir.  18 
I'a.  .St  340,  342;  1859,  .Jones  e.  Joies,  12  Kiih. 
116,  120.  This  question  selduni  rises  under 
the  present  rule  of  cviilence,  because  the  same 
iiK'ompeteney  usually  makes  the  attestation,  and 
tlieretore  the  document,  voiil  iu  Bubstantir<>  law. 

•  The  cases  are  collected  ante,  §  1316,  in 
dealing  with  the  cxcases  for  not  calling  the 
attesting  witness. 

That   his  yuod  character  need  not  first  be 


shown  in  any  case  is  clear:  1850,  Chaife  v. 
Copp,  5  La.  An.  684  (Slidell,  J.,  diss.,  being 
apparently  the  only  person  who  ever  donhied). 
(  ompare  {1104,  ante. 

*  Compare  the  followini; :  1865,  Sparhawk  i'. 
Sparhawk,  10  All.  155  (Bigelow,  C.  J. :  "  It  is 
to  be  home  in  mind  that  the  question  to  be 
determined  in  this  case  is,  not  whether  the  wit- 
ness objected  to  at  the  trial  was  competent  to 
give  evidence  in  the  case,  but  whether  he  was 
competent  according  to  the  rules  of  he  common 
law  to  .let  as  a  subscribing  witness.  If  he  was, 
then  the  will  was  duly  att»ted  ;  but  if  he  was 
not,  then  the  will  cannot  be  admitted  to  probate, 
because  it  was  not  subscribed  in  the  presence  of 
the  testator  by  three  competent  witnesses"). 
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teitete,  •inc.  th«  forgrtfnlnMi  of  *  witncM  wonld  fniiitnta  M  hii  precntion  ;  and  • 
question  of  title  by  will,  which  in  the  Hpirit  of  the  »Ut..te  of  fruu.l..  the  legislature  de- 
•iKued  to  rest  upon  wntten  evidence  8lo..e.  would  after  Ml  depei.d  uiKin  th«  integrity  and 
the  memory  of  thoM  who  were  called  on  to  attest  th^  in.tmnient.  ...  It  would  tend  I 
have  DO  doubt,  to  multiply  the  attempt.,  already  too  oommnn.  to  «r;  vide  w^l.;  «nce 
the  chance,  of  .ucoeM  mu.t  be  very  much  inoreawnl  if  the  frailty  of  hamaa  memory 
U  to  be  called  in  to  the  aid  of  the  diKontented  heir."  •a^morj 

1819,  GUuon,  C.  J.,  in  Gt^tnough  v.  Grienough,  11  Pa.  St.  480,  498:  "What  avail,  it 
that  the  man  u  living,  if  hi.  memory  i.  dead  ?  It  it  were  blotted  out  by  paraly.i.,  or 
worn  out  by  decay  hu  attestation  would  .tand  for  proof  by  a  witneu ;  but  it  must  be 
immaterial  how  or  by  what  mean,  it  lost  it.  tenacity."  > 

That  the  attesUtion  may  thus,  in  all  cases  where  the  witness  is  unable  to 
testify  in  person,  be  taken  as  evidence  of  the  fact  of  execution  is  not  doubted  » 
The  matter  of  controversy  has  usually  been  merely  the  effect  of  such  evi- 
dence,  t. «.  whether  it  should  be  given  the  force  of  a  presumjition  or  merely 
suffices  as  evidence  to  go  to  the  jury  (post,  §§  2490,  2520),  — a  matter  not 
here  involved. 

As  to  the  specific  facts  to  be  taken  as  a  part  of  the  assertion,  — delivery 
presence,  request,  publication, and  the  like— , there  is  perhaps  some  room  for 
doubt  Assuming  that  there  is  on  the  document  an  attestation-clause  of 
some  sort,  it  is  generally  said  that  the  attestation  is  evidence  of  all  the  facts 
essential  to  a  d'te  execution  of  the  document  under  the  substantive  law  appli- 
cable to  that  kind  of  document.8    A  few  Courts  have  here  and  there  hesi- 

'  Aenrd:  1846,  Hitch  v.  Well*,  lOBcav.  84, 

89  (in  this  cam  "where  one  witness  is  dead, 

[and]  another  is  not  to  be  believed  [in  denying 

attestation],  and  the  third  is  an  ignorant  man 

wlioiie  recollection  fails  him,  vou  must  snppiv  it 

[pablicstion]  by  presamption  ") ;  1895,  Uillis  v. 

Gillis,  96  Oa.  1,  83  S.  K.  107 ;  1898,  Thompson 

V.  Owen,  174  III  229,  233,  51  N.  E.  1046;  !973 

Helium's  Will,  52  N.   Y.  517,  519  (■  a      arc 

failure  of  memory  on  the  part  of  the  wiiuesms 

■hsU  not  defeat  a  will,  if  the  attestation  rlanse 

and  other  ciicnmstances  are  satisfactory  to  prove 

its  execution  ").    So,  too,  from  another  point  of 

view,  the  failure  of  memory  of  an  attester  railed 

to  the  stand  exeutf$  the  parti/  under  the  Pre- 
ferred Witness  mle,  as  if  thrdngh  death  or  the 

like  bis  attendance  could   not   be   had  (ante. 

i  I3lh). 

•  Whether  the  attestation  suffices  under  the 
Quantity  rule,  requiring  tin  witneun  not  neeea- 
tarilji  atttitert,  is  noted  hmI,  }  2048. 

»  Enqland:  17.19,  Croft  v.  I'awlet,  8  Stra. 
1109_  (the  atteststion  clause  to  a  will  said 
nothing  abont  the  witnesses'  signing  in  the 
testator's  presence;  and  it  was  objected  that 
"  the  hands  of  the  witnesses  could  only  stand  as 
to  the  facts  they  had  subscribed  to '';  but  the 
Court  left  it  to  the  jnry  to  say  whellier  there 
was    "a    compliance    with    all    cirrumataoces 


[required]  ") ;  1808,  Milwsrd  v.  Temple,  1  Camp. 
37.1  (debt  on  boml ;  the  plaintiff  put  in  a  paper, 
signed  by  the  defen<lant  s  attorney,  wherehv  the 
sifpiatures  of  the  defendant  and  the  attesting 
witness  to  the  bond  were  admitted ;  L.  C.  J. 
EUenborough   at    first   doubted    whether   the 
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delivery  of  the  bond  by  the  defendant  as  his 
deed  ought  not  also  to  have  been  admitted,  or 
must  not  still  be  proved  to  entitle  the  plaintiff 
to  a  verdict;  bnt  upon  coiifiideratiun,  "his  lord- 
ship said,  as  the  attesting  witness'  handwriting 
was  a<lmittcd,  this  might  1h>  taken  as  a  presump- 
tive admission  of  all  he  professed  to  attest  and 
would  have    been    called    to   prove");    1834, 
Tindal,  C.  J.,  in  Wright  ».  Tathnm,  1  A.  tt  K. 
3,  22  ("  the  presumption  [is]  that  he  witnessed 
all  that  the  law  reouires  for  the  due  execution 
'  r  a  will ") ;  Canada  :  1841,  Hamilton  p.  I.ove, 
2  Kerr  243,  2S0  (<m  the  facts) ;  1874,  Hnnlon's 
Hill,  15  N.  Br.  136,  140;   r'nited  Stale,:  (.'a.  : 
1900,  Underwoml  v.  Thurman,  Ml  Ga.  325,36 
8.  E.  788  (the  clause  "  raises  a  presumption  that 
such  paper  was  exe<'nted  with  all  the  reqnisite 
legal  formalities  ") ;  ///. .- 1895,  Hobart  v.  Hobart, 
154  111.   610,  614.  619,39  N.  E.  581   (proof  of 
handwriting  presumes  duo  attestation);    1898, 
Thompson  v.  Owen,  174  id.  229,  2*3,  51  N.  E. 
1046;  /a.:  1898,  Scott  r.  Hawks,  107  la  723, 
77  N.  W.  467  (proof  of  handwriting  is  proof  of 
due  execution,  even  where  the  testator  signs  by 
mark);  1902,  Hull's  Will,  117  id.  738.  89  N.  W. 
979 ;  A>. ;  1829,  I'ate  v.  Joe,  3  J.  J.  Marsh.  1 13. 
116;  1847,  Chisholni  v.   Ben,  7  B.  Monr.  408, 
410.  lemhle;  Mais.:   1853,  Nickerson  i:  Buck, 
12  Cush.  332,  342  (the  signature  is  to  be  taken 
a.  "put  there  for  the  pnrpuse  stated  in  con- 
nection  with   the    signature");    Mich.:    I860, 
Ijiwyer  r.  Smith,  8  Mich.  411,  414,  423  (iden- 
tification of  his  signature  bv  the  witness,  sufficient 
to  go  to  the  jury);   Miis.:   1857,  Fatheree  i: 
Lawrence,  33  Miss.  585,  618 ;    IS.'iS,  Nixon   r. 
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tated  in  regard  to  itn  application  to  individual  kinds  of  facta ;  but  he  principla 
as  above  stated  is  the  orthodox  one  and  is  in  general  acceptance.  It  has 
commonly  been  extended  to  imply  an  assertion  of  the  maker's  tanity.*  But 
it  could  not  cover  facts  not  ordinarily  known  to  the  attester  at  the  time  of 
execution.* 

§  1512.   •■ma:  Laok  of  Attwtatlon-OlaaM  ia  ImaiateriaL     It  cannot  be 
material,  for  this  purpose,  whether  the  signature  is  accompanied  by  an  at- 

hi«  death  Mtebliahed  the  deed  w  ■  Irae  and 
sennine  paper,  on  preaamptioni,  IM,  that  if  it 
had  nut  lieen  lo,  he  wuulil  not  hare  witnenaed 
it,  and  3d,  that  if  he  had  been  alive,  he  would 
have  given  all  ihe  evidence  neceiaary  to  inpuurt 
it ") ;  1839,  Dawton  v.  Dawaon,  Kice  Kq.  243, 
254  ("  Attestation  i«  evidence  of  what  it  pro- 
feaudly  declarer  " ;  here  an  attettation  of  tlgn- 


Pttrter,  34  id.  «97,  708;  N.  J. :  1819,  Newbold 

r.  Lamh,  a  Sonth.  449, 451  (an  attentatiun-daiuo 

not  ipecifyinfr  ienling  and   delivery,  held    not 

laffivient  to  anow  that  a  acndl-Heal  waa  made 

before  atteatation;  SouthanI,  J.,  diaa.);   1858, 

Mnndy  v.  Mnndjr,  15  N.J.  I-Iq   a90,  293  ("the 

Btteatationclauae  .  .  .  iapri'mn/iici*  evidence  of 

«f'^','??**.V'""">'  "!?•  All-ngh'"  Will,      .™       „„.„.„,    ,  .„„„„.„„.,„„  o,  ,,g„. 

83  Id.  507  (death  or  non-recollection ;  "  the  attea-      ing  and  aealluK  waa  held  not  to  imply  deliver?!  • 

tatioiiclanae  must  be  taken  aa  true");    1875,      1840,  Edmonston  r.  Hiighea,  Cliera  81   83  Itl^e 

Allaire  i;.  Allaire,  37  N.J.  L.3ia,S«  ("proof     grantor'a    "aignatnre,  aeal,  and    deliverv  are 


of  their  aignatnre  will  be  evidence  that  what 
they  atlcated   in  fact  did  talie  place");    1876, 
Tappen  c.  Daviilaon,  27  .\.  J.  Eq.  459  (aimilar) ; 
1882,  Tiirnure «  Tnmnre.SS id. 437, 440 (publica- 
tion alao.  if  recited,  ia  preinmed) ;  1 888,  McCnnIr 
t>.  Neall,  43  id.  333,  7  Atl.  1566;  1887,  Ayres 
V.  Ayrea,  43  i<l.  56.V  569,  13  Atl.  621 ;   1888,  Klli- 
inton  e.  Urick.  44  id.  154,  167, 15  Atl.  391  ;  1898, 
Vsuler  ».  Fiirley,  50  id.  435,  439,  26  Atl    178; 
iV.  >    ;  1811,  Hem*en  v.  BrimkerholT, 36  Wend. 
33i,  338  (atteatatiouKjlaiue  ia  "good  prenump- 
tive  evidence  .  .  .  and  autHi'ient  to  prove  the 
will,  if  not  refuted";  butaee  ih.p..^33);  .V.  C; 
18.12,  Crowell  v.  Kirk,  3  IMv.  3.16,  fmble;  Or.  ; 
1902,  Skiuiier  e.  J^eviii.  40  Or  571,  62  l*«c.  523, 
67    Pac.   951;  Pa.;   1817,    Ifava  v.  Har<lei.,  6 
Pa.  St.  409,  413  (atteatation  ia  "prima  fiieit 
eviilenoeof  execution";  here,  of  the  teatator'a 
aigning) ;  1849,  Greenongh  v.  Greenough,  II  id. 
489, 498  (atteatation  preanmea  "  compliance  with 
the  requiaitions  of  the  atatnta";  here,  that  the 
teatator'a  name    waa  written   br  hia    exprea* 
direction) ;  1847,  Barr  o.  Grayliill,  13  id.  396, 
399  (•'  hia  memory,  in  reapect  of  it,  waa  extinct, 
and  he  hiinaelf  legally  dead;  ...  hia  atteata- 
tion would  have  atood  for  proof  by  a  witneaa  " ; 
but  iu  Mi  case  there  was  not  auch  a  failure  of 
memory);    1856,    Barker  v.   McPerran,  36  id. 
311,  214  (attestation  preanmea  "  everything  elae 
noceaaary  to  eatabliah  the  will  " ;  here,  that  the 
te.itator's    name   waa   written   by  his  expreaa 
direction);   1858,  Vernon   v.   Kirk,  ."JO  id.  218, 
824  (like  Oreeiiongh  v.  Greenongh ;  atteatation 
implies  "  that  everything  elae  ueceaawry  to  give 
the  instrument  validity    exiated " ;  the  Court 
may  treat  this  aa  a  preaumption  to  control  the 
jury);   1865,  McKee  v.  White,  50  id.  354,  360 
(like  Greenongh  v.  Greeuough) ;  1867,  Kirk  v. 
Carr,  54  id.  385,  290  (aame) ;  1867,  Let-key  r. 
Cunningham,  56  id.  370,  373  ("proof  of  atteatn- 
tion  provea   the  will;"   here,  held  to  imply  a 
aigning  in  the  witneaa'  presence) ;  1868,  Hams'hcr 
V.  Kline,  57  id.  ,397,403,  temhie ;  S.  C:  1817, 
Pearson  i'.  Wightman,   1.  Mill  Const.  336,  341 
(publication  may  be  preaumed);  1831,  M'Elwee 
r.  Sutton,  2  Bail.  128,  129  (attestation  importa 
"the  tcatimony  which  the  law  preanmea  him  to 


give";  "the  proof 


of  hia  handwriting  after 
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E roved  when  the  handwriting  of  the  witiiesHea 
I  proved  ") ;  1892,  He  Brock,  37  S.  C.  348,  353 
(atteatation  preaumea  all  esaential  facta) ;  St. 
1839,  Gen.  St.  1882,  f  1871,  Code  1903,  g  2492 
(atteatation  and  te»tator'a  aignatnre  nn  prima 
facie  evidence  '■  that  the  teatalor  did  execute 
the  will  in  qnestion  in  the  presence  of  the  wit- 
nesses thereto");  Tern.:  1877,  Beadlea  ». 
Alexander,  9  Baxt.  604,  609  (attestation  raiaea 
a  preanmption  of  the  presence  of  testator); 
18.30,  Crane  ».  Morria,  6  Pet.  598.  616  (Story,  J. : 
"  [There  arisea]  oidy  a  preanmption  of  ihe  due 
execution  of  the  deed  from  the  mere  fact  that 
the  aignatnre  of  the  witness  ia  to  the  attettation 
clBuae^');  \'i.:  R.  S.  1839,  Stata.  1894,  {  2.163 
(the  handwriting  of  the  witneaaes  ia  usable 
"  where  the  namea  of  the  witneaaes  ««%  auhacribed 
to  a  certificate  atating  that  the  will  was  execnteil 
aa  required  in  thiachapter");  1901,  Claflin'a  Will, 
—  Vt.  —  ,  50  Atl.  815  (the  atteaUtion  clause  is 
evidence  of  due  execution);  Vn.:  1799,  Bogle 
V.  Sullivant,  1  Call  .161,  nemhie;  1846.  Pollock 
V.  GUasell,  2  Oratt.  439,  464,  tfmhie  (attestation 
ia  evidence  of  a  "  compliance  with  all  the  cir- 
cumstances");   IF.   Va.:  1881,  Webb  i».  Dye, 

18  W.  Va  376,  388  (attestation  anfHces  to  ahow 
all  the  rcfluirementa  of  execution) ;  1898,  Thomp- 
son V.  Halateail,  44  id.  390.  29  S.  R.  991  ;  IVit  • 
1903,  Gillmora  Will,  117  Wis.  302, 94  N.  W.  32. 

*  1900,  Stevens  v.  Leonard,  154  Ind.  67,  56, 
N.  E.  27  ("The  witness  must  be  nnderatood  to 
atteat,  not  merely  the  act  of  aigning,  liut  alao 
the  mental  capacity  of  the  testator  to  aign  ") ; 
1810.  Scrihner  r.  Crane,  3  Paige  147, 149  (atteata- 
tion implica  lauity) ;  1871,  hilars  v.  Sellara,  3 
Heisk.  410  (same).  Conha .-  1856,  Baxter  p. 
Abbott,  7  Gray  71,  82  ;  1848,  Flanders  i>.  Divis, 

19  N.  II.  139,  148  (attestation  dws  not  imply 
testimony  to  a  grantor's  sanity).  Compare  tli'e 
cases  cited  ante,  f  689  (attesting  witness  qniillfied 
to  apeak  to  aanitv). 

•  1818,  People  v.  McHenry.  19  Wend.  483. 
484  (where  it  appeared  that  the  sigii.itnre  of 
the  debtor  was  not  in  his  handwriting,  the  proof 
of  the  Buhscribinit  witness'  aignatnre  waa  held 
not  to  imply  that  the  person  aigning  for  the 
debtor  had  a  power  of  attorney). 
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tesUdon^UuM  expreuly  sUtiDg  .11  the  facU;  for,  in  the  first  olace  the  sola 
object  of  the  signature  is  to  attest  the  fact^i  of  executioV;  Coldly  the 
maker  and  the  witness  may  not  know  these  facts  to  bo  es^n  JTm  J  ^t 

uE's'ndTr'  ""  '"'''  *'"";!"  -"^"'«.''l'''o"8h  the  fact/ hate  T 
curred.  and  thirdly,  experience  teaches  that,  if  heed  were  given  to  the  con- 

o?3'h     ^''"r  ^*""'"^  '"•*  P">P«rly-executed  documents  would 7ail 

s;  /^f  ofThe'T;^:ixr^  ---^  ^—  -^^  ^  -biishei 

1872,  AfcCoy,  J.,  In  Deuprte  r.  Deupret,  4S  Ga.  415,  443:  "  As  a  matter  of  conn.  th. 
p™.umphon  U  .tronger  or  weaker  according  to  «.y  material  flu  ^neL:^'  J,' 
cm;  and  if  it  wa8  recited,  thU  would  .tiengthen  it.  But  it  ii  .  wi«  n.l.  „»  T  .J  ! 
such  a  presumption  .l.ould  exi...     How  ma^y  will,  do  not  ImS  up  fo^  pLfu^n 

Sei7r"h  7 Jl^'  "~""'"'  °'  *••*■"'  *"»'""°-  'he  witne»e.'caTon7yZ.S 
their  own  handwriting;  sometime,  they  can  only  remember  the  fact  that  he^u^ 
eigned,  «,d  perhaps  only  that  they  .ig„«i.     Who  wa.  present,  and  ^\\  the  o  her  deU  ll 

iirr^  M '?  ""T^.  J°  -y  '"•*  »■«'•'  •"*•'  oiLmstance.  the  wUl t iftot 
probated  would  be  a  death-blow  to  will..  ...  I  onlv  wv  ti.>i:  if  .!,«  «..,.„  i   j  L       .  ?I 

there  waaapreaumpUon  of  the  presence  of  the  ^rlT  .*  1t  U  Selh^mLt 
have  come  to  a  different  ooaclu.ion  [than  they  did  he«  in  finding  agai^Hhe  wiuj"^ 

Such  seems  always  to  have  been  the  rule  in  England;!  and  it  obtains 
with  scarcely  an  exception,  in  all  the  American  jurisdictions  in  which  the' 
question  has  arisen.' 

the   witnewe.   .iguiiig  in  teatetor'a  preience ;         «*^To  the  (ulluwlne  caiM.  add  ■  few  of  tho. 

ptr  Curiam :  "  In  cane  the  witnenee  be  dead,  . . .     ••-->  •-•■•-  ----"'*  ^^      ■  "  ■•*  ™  '""^ 

the  proof  mnat  be  rirconutantlal,  and  here  are 

circnmetanccH:  I.  Three  witneiwee  have  nt  their 

Bame*.  and  it  mart  be  intended  thnt  they  did  it 

regularly ;  ».  One  witnese  wa.  an  attoniev  of 

good  character,  and  may  be  preaomed  to  niider- 

.tand  what  ought  to  Iw  done,  rather  than  the 

contrary.  ...  It  being  a  matter  of  fact,  wa. 

proper  to  be  left  to  them  [the  iurvl  ");  1737, 

Brire  v.  Smith,  ib.  M9,  Wille.  1  {upparentlr, 

aimiUr);    1844.  Rurgovne  v.  Showlrr,    I  Rob. 

Eccl.  5 ;  1859,  Thoniaii'  Gooda,  I  8w.  A  Tr.  J55 ; 

I860.  Trotlr.  Skiilinore.  1  id   1»;  1890,  Harri. 


iioteU  m  the  preceding  aection,  where  the  doctrine 
.l.iPR?.'*'"'-*'  *•'"?'«•  to  the  prerent  extent: 
1900,  Woodmil  c.  Hundley.  127  Ala.  640.  29  So. 
98;  1898.  lyler".  Katate,  121  Cal.  405,  53  Fac. 
t2S.'*,'.  "".  •'•'nto'y  »»quiaile«  prcaamedl; 
1838.  I'ennel  r.  Weyant,  2  HarrinRt.  501,  506 
(atteatetion  implies  all  neieaaarj-  formalities; 
but  not  ordioiirily  for  a  foreign  »i|l,  where  the 
reqniremenu  of  execntion  mav  differ  fn)m  those 
of  the  forum) ;  1847.  McDermott  v.  McCormick, 
4  Id.  543  (signatnre  as  witness  dueo  not  imply 
all  the  requiaitea  for  a  will,  but  d<jea  for  other 
I,  kii!o.hi"Y  «"  iV  p'm'  W7i'  ':'"•  '"y  «'«•""»>«'>'«) !  •*".  I>eupree  r  Denpree,  45  Ga. 
^  ,.?..*.    1         a.  M  V°  '  ^i*"  i"'''«*»     *'*•  **^    '•*•  quotation   .»»™) ;   I860,    Kla  v. 

r  J  .  T^n:?.™''  T'J'!.'  "'"■'.''•  *^'P^.  *=^*'""'"-  '«  Gny  91,97  (tier;  aignature  ma; 
tl.i.  kind  ^,^1.  ""*  •"  ••  ^"H"  "I  "^  "'  ""^-  "  "^  '"^■""J  '•  •■"••onaWv  aatiaflei 
t »«  kind  depends  upon  a  nnmber  of  cirrnrti.  of  the  fact  of  a  proper  attestation  from  other 
.h^nce.  pecufiar  to   th*  cases  In  which    they     so«r,.e.  and  the  clr.;rn.sum-e,  of  thcTaili"?! 

Ti..  «  II     •        •  .      .^         .  '***•  J^''"*  "•  ••'''"«■  ">  All.  357  (nR<.edinir  case 

The  following  is  apparently  the  onlv  con-     approved) ;  1843,  Chaffee  v.  BaiSirt  ,M   C     10 

K4B  450.  457(Lonl(ampl>ell,C.J.:  "\V\at  may  be  .  .  .  inferred  from  cin.uin»tan,es ")  ■ 
effect  then  anaes  from  the  entire  alisence  of  a  19a3.  Mendenhsll's  Will.  —  Or  —  73  !•„ 
fra/.,-K»ii»«  cUuse!  A  (.••/•W»n  clause  not  IMS;  1865.  McKee  v.  White.  M  Pa.  354  359 
being  ludispeosable,  we  cooceive  that  the  abMim-e     ("  The  name  of  the  deceased  wituesa  standi  for 
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i  1513.   Sum:  (2)  Hvt  Um  MiUMf.  Sictar.  „  MMtltr  .Im  b«  otliT 

i«  cfft^t  thl.  .„„!!  f  •»»«•'«'.«""»  b«  proved  ThU  contenUon  moani 
u.  elTec  that  another  witnea.  to  the  niaker*.  signature  muat  be  called  fo 
(M  hu,  ju.t  been  noted)  the  atte.Ution  i.  the  atSte,',  teSonv  to^,',S 
of  execuuon, ....  the  placing  of  the  signature  by  the  purporting  maker     If 

must  be  on  the  supposition  thot  the  testimony  of  the  attestation  taken  al„„« 
does  not  go  far  enough  in  iu  implied  or  e,p!es«Hl  n^^T  A^  S-' 
deed  the  ground  upon  which  in  part  the  above  contention  hJs  been  restli 
It  a  jues.  first,  that  the  attestation,  while  as«.rting  executionTy7,ireTu  ol 
^ertam  name,  does  not  sufficiently  identify  that  pereon  with  the^ ^HyTn  t,« 
case.  It  argues,  furthermore,  from  the  point  of  view  of  oolicv  thV«  nTJ 
m.ght  be  bribed  to  make  a  faUe  attestatS.  to  a  fol^rkS's^  tu^S 
then  to  abscond  leaving  it  feasible  to  prove  the  document  againsTa  deSal  J 
person  ^  establish  „g  the  attester".  genuine  rignature.  Th^  "guulT^ 
presented  m  the  following  passages :  «'gumenu  are 

1833,  Baj/Ug,  B.,  in  Whiltlocte  w.  Mwtoroee   1  Cr  A  M    son .  ••  i    i  <  .      .  . 

•culty,  that  that  proof  .loae  [of  tb«3ribll  .Unif-iT.      f.  '"'"'•  '''*  *•"'•  »"• 

I  auude  en  be  given  to  the  sttestatL  of  ih.  1  15  -J  :  ^  "*  »^'*"  ^"^^  »' 
which  he  h«  J^iT.rT^rT^t^^^'J.^^V'''^'"'  "  "^  *""  ''"'  '•«"• 
the  per«,n  executing  it  m  A   B  oJ'H!  •°'*'~*'''"'"°' •"/«»'«'■>•'>»  *«>ich  de«!ribes 

^.u  p„  give  to  th.%!t::ui^rto';;:iT".^'e:L^^^^^^ 

is  t^e  perK,„  by  whom  tJ'nl  ^ppl^  £  l''^'jt:S.'Tor  T.7  "^"^  """  "• 

and  if  you  do  not  .how  thaTrtTdSZTt  i.  ^v  ""'«  """^  P*"""*  °*  '»>•'  "«'»•. 
strument.  you  fail  in  making  Jut  "i^^  S^  nTT.^'^V''*  "*'"'«•  '''•  * 
not  .ufBcient  for  the  .ulLri wL  wZ^  1^  t  "*"'  '°"  '"'»""»•'  '°  ?«>'••     "  i« 

1828,  Porter,  J.,  in  Dumukei  r.  Uwgrove,  7  Mart  H  i   88.  «9  .  «  tk«      i 

can  be  readily  inuigi„edwhe«  thia  ruirwo'uld  pSu«,  hJSalfp.  L^jTtoftT  **"* 
whose  handwriting  was  little  knn.i.  <->».i_     •  !    .l       """""'I*  » M»t  of  a  stranger, 

before  witne^e.  who  ."t^  "  '  d  ^rd  ef  'to  «n3^""  "^""^  "''"«•"-• 
will  not  do  injury  in  «,me  PartS  Ze.     Bnt^h  f  r^  ™w     T  >  '"•*  '•°*°  *»"»» 
-othi„gineo.;Li.nwit:thedX'^t.^r4;ut^^^^^^^ 
bit  loleinn  dechtration  that  it  ...  ..„..^  —     .    .. 


it  .S^r.  '*~'^«',1  ">«  it  «a.  executed  » 

i.^ntS"*!""  l^.'?"  *'"""  P"'"  th»  in.t™: 

SSnl. '  ^"  .''"''  *?  '■"?'>■  ""  '«"•'«»■•  "W- 
Mture  reqne.t  etc.);  1S19,  Ctarke  r.  DauuS- 
»«nt  10  Leigh  13,  «,  30  ("all  the  neceaniirT 
reqni.ite.  [may  be  implied]  .  .  rithC^hJ 
memorandom  of  atteitation  b  .ilent  «  to 
material  one.  ";  Br,x)ke,  J.,  dii. ,  except  where 
the  witueewf  are  nnavaJaUe ;  m  the  quutaSfon 


^n  .  f-  'tS"'"^  *?.'"*"  ":  >>«  iee  the  .tatate 
quotedjo  the  preceding  action):  1888.  O'Hapan" 
W  11.   ,3   W...  78,  82,  40  N.   W.  649  (thelig- 

B„t  r,t  "  '"""'";'  •»  '•'°''  '>"«  exkationl. 
Hot  whether  a  genuiue  praumplion  u   nuwd 
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i.    :.""."■"'■    "  gonniue  prttumalinn   u   railed 
^^e  tignatote  alone  might  be^erently  ^ 


H  lOOS-lSU] 


ATTESTING  WITNE8& 


I  ISI3 

Wn*  Th«  fMlllty  of  preTing  .ny  in.trumeni  unj«r  It  I.  obrlon..  Whi.fh.r  f.,f«H  „, 
^^  no^bln,,no«  i.  n*»-.r,  th.n  I..  p,«,u™  .  n«„.r..ld.„t  of  .b.  8UU  to  p.  t  M™. 

sx:.:'sr.''cr'o?K!^ '" '""  -"""  '^  -'•"'^  '>  ^^^  -^ 

Thes*  argunwnu  may  be  auwered  aa  followa.  A«  to  the  dnt  it  ia  at  lp..t 
an  objecliou  which  u„.y  equally  be  made  when  the  atteatlr  "  «  led  L  the 
.Und;  for  he  may  have  known  A.  B.  to  execute  the  document  but  he  may 
not  know  h.m  to  be  identical  with  A.  R.  a  decea«.d  party  to  the  Z.  r^l 
thermore,«menes.  of  name  u  always  some  evidence,  and  perhaps  even  raisi 

aTITZ  :l  "r"''  "'  '*"";"  ^  '"^^  •>»  attestation-sSemeat  tS 
A  B.  executed  the  document  u  at  least  sufficient  evidence  of  the  identity  of 

not  so  strongly,  available  against  an  attesting  witness  on  the  stand  for  it  is 
equal  y  possible,  though  perhaps  more  difficult,  to  bribe  an  atte^^;  u,  i  ve 

?  n^",  "^  °°  '^'  *"*"•* '"  "  '"SeJ  maker's  signature.  Furthermow.  the 
supposed  requirement  merely  aaks  tlmt  another  witness  be  brought  to  te  tify 
to  the  maker  s  signature ;  yet  a  proponent  who  has  bribed  an  attesting-witnes. 
and  forged  a  maker's  signature  will  presumably  not  lack  the  scruple  and 
tLT"^  ^  rP  ^  "  'al'^  witness  to  meet  this  additional  requirement. 
Finally,  to  fail  to  impose  thui  requirement,  merely  relieves  the  proponent 

^rUlT^  '  !*  *^°"'  "°*  ''"'"°"  ^"  »"PP*««**  ^"'K^'y'  «"«i  dJes  not 

prevent  the  opponent,  any  more  than  before,  from  exposing  th»  forgery  if  it 

18  one.  These  answers  to  the  above  arguraenU  on  behalf  of  such  a  require- 
ment  are  m  part  represented  in  the  following  passages : 

1808,  Mankall,  C.  J.,  in  Murdock  t.  Hunltr,  1  Brockenb.  135  HO  ■  "  W  th<.  t,Ulnti»  k- 

«ecution  of  the  bond  by  othor  t*.(imony,  it  wo-.ld  .««.„  to  be  .uffloieut  to  prow  the  death 
of  th.  .ub«r.b,ng  witnM.  ,nd  to  id.ntif,  hi.  p.r.on  by  any  other  proof  thw  that  of  ht 

to  render  it  probable  that  he  could  have  attested  the  bond.  [But]  since  it  i«  not  onlv 
n«ce««ry  to  prove  the  death,  but  to  prove  the  handwriting  of  the  sub«ribl  wHne^  it 

of  tli«  bond  by  other  testimony  wa.  gained  by  this  proof.  This  can  only  be  the  inf.renw 
which  i.  drawn  by  the  law  that  if  the  person  who  atte.t«l  th.  bond  w«  pre«,„t  h.ZTd 
and  would  prove  .U  execution  ...  It  would  ..em.  then.  .  .  .  that  a  naked  case,  stand 
tog  smgly  on  th..  proof,  would  be  in  favor  of  the  plaintiff.  But  this  evidence,  which  U 
merely  crcumstanUa^,  may  be  met  by  other  circumetautul  evidence.  Whatever  deducto 
from  it  may  and  ought  to  be  weighed  againat  it.  It  i.  therefore  alway.  advisable  to  .up! 
port  It  by  other  te.tin.ony,  if  .uch  testimony  be  in  the  power  of  the  plaintiff.  .  .  .  Tile 
Court  ..inclined  to  the  opinion  that,  in  a  caM  un.upported  and  unopposed  by  any  other 
TiZ^nl"  '  '^  '*~°'  '""''^  **  '^"'•^  "^''""  *°  wUbuTthe  ex^utiou 

1838,  Neim,  C.  J.,  in  KinAall  v.  DavU,  19  Wend.  442:  "  It  .eem.  to  me.  if  proof  of 
the  signature  of  the  witne«  amount,  to  anything,  it  must  be  carried  in  the  fin.t  L.tence 
a.  far  as  an  acknowledgment  goes;  otherwiM  it  affords  no  evidence  of  the  execution  at 


>  Farther  expofitiou.  of  the  nme  noUon  wiU     J.,  in  Plunlcet  v 
alio  be  foond  here  and  there  in  the  qnotatioo.     (1822). 
in  i  IS20.  <mtt ;  a  good  opinion  i*  that  of  Gaatt,  *  Pott,  %  Huj 
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Bowman,  2  McCord  139, 140 
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all,  bMsuM  M  mneh  U  tMMtial  to  nuk*  out  what  Um  (ae*  of  Um 
pfoof  ot  Um  aswaUon  bjr  Um  graalor." 


dMd  p«rporto,or  aay 


TbtM  argumenU,  it  would  leeu,  ihould  ooncludt  ua  againat  impoaing  auch 
a  requinment  aa  a  gvoeral  rule.  The  pnferable  mlo  ia  to  allow  the  at- 
teater'a  signature  to  aufflce,  in  the  atisence  of  ipecial  circumsUncea  which 
might  juatify  the  trial  Court,  in  iu  diacretion,  in  exacting  aomething  more. 
At  the  same  time,  when  the  alleged  maker  ia  deceaa*.^  (aa  in  the  caae  of 
will*),  and  therefore  the  counter-proof  majr  likeljr  be  leaa  available,  it  would 
be  proper  enough  to  insist  on  the  proaent  re«{uirement. 

So  far  aa  concerns  the  state  of  the  law  in  the  varioua  juriadictions,  the 
requirement  has  been  by  some  CourU  repudiate'  by  others  sustained ;  and 
the  jurisdictions  are  fairly  divided  on  the  queation ;  except  that  statutea 
almost  always  sanction  the  requirement  for  wills.*    Of  those  jurisdictions 


*  Th*  nliHiit  in  th*  Twiou  juriidictloiM  art 
M  folldwn ;  but  the  tlululn,  which  iu  th«  cm*  oI 
wIIId  o(t«n  expraMlv  prmrrihv  a  ml*,  Iiat*  bMB 
n>ll»rtr<t  in  une  pl»r*,  lo  •roiil  repetition,  aittr, 
I  13)10  (wliere  thejr  «ra  inirolv«<|  in  tlie  rule  of 
Pnfi-rreil   AttMtiiH|  MTitncuM) ;  the  rntn  on 
the  I'rtnuiniilion  fivm  IJmlilt/  of  Name  {ppti, 
•  aSX9)  mav  a)w)  he  pioltahir  roiiiiilteii:  £117. 
fuml:  u«/f  irsT.  Bu.lur.  Niai  I'riiu  171  ("Pnwf 
thai  nni  whi:  callnl  hiinielf  U.  •saented  to  out 
■uAlciPiit  i(  the  vritncM  did  not  linow  it  to  ha 
the  liefe.iilanr. " ;  mtid  of  nwitnenaon  theaUnd); 
l';<»,(:«2h!aii  r.  Williamion,  I  Uoasl.  9.1  (Mana- 
Hrld.  I..  C. .[.,  allowed  proof  of  both  Jiiguataret, 
but   it  diiea  not  appear  that  ha  reqnired  it)  : 
1798.  Buller.  J  .  iu  Adam  v.  Kerr.  I  U.  4  l>.  3«0 
("The  haiidwriiinir of  the  nblifjor  need  not  ba 
prove<l;  that  of  the  attaatins  witneaa,  when 
prureil,  i«  eviilenee  of  everjrthiiig  on  the  face  of 
the  paper ;  which  imports  to  be  eealed  hv  the 
partjr  ") :  1790.  Wallia  c.  Delancav,  7  T.  K'.  iM. 
Bote   (bond    exerucad  abroad:    iMrd  Kenvon, 
C.  J.,  ruled  that  the  haudwritiox  of  the  obll){or 
aa  well  a*  of  one  witneaa  miut  be  proveil);  U17, 
I'arliiiia  c.  Hawluhaw.  S  Stark.  »39.  Ilolioyd,  J. 
(an  atteatiug  witnew  mw  execution  by  a  paraon 
introduced  aa  H. ;  held,  further  eridence  uecea- 
MUrv);  1817,  Bayley.J.,  in  Nebwn  ».  Whitull, 
IB.  4  Aid.  19,  31   ("If  the  atteitinft  witneaa 
himaelf   i^ve  eriilenca,  ha  would   prove,  not 
mervW  that  the  iimtruinent  waa  executed,  but 
the  identity  of  the  pemon  to  executinf;  it"; 
and  he  iei(uifed  the  aanie  when  the  atteater'a 
rijmatnre  waa  uaed) ;  1897,  Haga  i>.  Mann,  Moo. 
4  M.  79  (the  attetting  witnena'  aisnature  harinc 
been  pnjved.  eridence  that  the  defendanta  were 
the  inrtiea  whoae  aignatn-H  he  had  attaated  wai 
held  unoeceaaarr;  Tei.    .den.   L.  C.  J.,  would 
not  follow  Bayley.  J ,  in  Nelaon  e.  Whittall : 
"  The  practice  ha»  been  otherwiae ;  .  .  .  if  I  am 
wrong.  I  may  Iw  corrected");    1828.  Kar  v. 
Brookman,  3  C.  4  P.  iJ5,  5M  (a  power  of  at- 
tornejr ;  Beat.  C.  J. :  "  It  haa  been  the  nniform 
practice  only  to  prore  the  handwriting  of  the 
atteatiug  witneait,  and  I  am  of  opiniim  that  it 
ia  the  m.iat  convenient  coume"):  1633,  White- 
loclte  r.  .Mn«jrr<.ve,  1  Cr.  4  M  .'V20  (Exehetiner; 
«ee  qnotatiiiii  iii/ira  ;  otiier  eviiience  of  maker'a 


identity  re<{uirGd ;  BuUaod,  B. :  "  It  ia  a  quea- 
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tion  aa  to  which  aminent  Indgaa  har*  eartainlr 
antartaiuad  different  opiniuna.    It  aeania  clear 
from  th*  caM  of  Wallia  v.  Delanrey  that  Ixird 
Kenyon  waa  of  opinion  that  auch  evidenr*  waa 
■Mcaaaary ;  and  It  ia  claar  that  I.ord  Kllenbor- 
oa(h  bad  not  made  up  hia  mind  upon  th*  au^ 
Ject,  bMiaaa*  in  Nalaon  v.  Whittall  lie  did  not 
lake  upon  hinaalf  to  aay  what  would  be  the  caa* 
if  no  atldance  of  idantitr  had  been  given.    Th* 
opinioa  of  I.«rd  Tanlenlen  waa  certainly  iuvari- 
ably  th*  other  way,  anil  Ix)rd  Chief  Jnatic*  Baal 
acted  on  the  aame  vww  of  the  auhject  aa  I.,oni 
Tauterden"):  1841,  Jone*  v.  Jonea,  9  M.  4  W. 
75  (King'a  Bench ;  the  atieating  witnem  teatlAed 
to  the  maker'a  aignature  "  h  igh  .lonea,"  but 
could  not  identity  him  with  uefeudant,  and  it 
appeaieil  that  the  name  waa  there  a  common 
one;  further  evidence  of  identity  held   nerea- 
aary;   Harke,   B. :   "Thia  point  muat  In  con- 
•idered  aa  aettlail  by  the  caae  of  Whitelocke  r. 
Mnagruve");  IS41,  Oraenahielila  r.  CrawfunI, 
ib.  314  (bill  drawn  on  "  Charlea  Banner  Craw- 
ford" and  accepted  "C.  B.  Crawford";  held 
luflcient;  Aldenon.B.:  "  It  ia  quite  a  different 
queation   whether  .  .  .  [proof  of  an  atteating 
witoaaa'  iignature  anfflcea];   I  agree  that  iu 
auch  a  caae  there  ahonld  be  iome  additional 
eTidenc*");  Uniltd  Stalt$:  Ah.:  1887,  Snider 
r.  Bnrka,  84  Ala.  53,  M,  4  80.  MS  (other  evi- 
dence of  leatator'a  aignatare,  aol  required  for 
willa);  1837,  Smith  r.  Keyaer,  11.1  id.  453,  » 
80.  149  (witneaa'  aignature  aulBcient;  here,  a 
deed) ;  M. :  1837,  Lityton  v.  Haatinga,  9  Har- 
rlngt.   147    (witneaa  ignorant  of  tiie  maker'a 
idenlitr,  but  proving  hia  own  aignature ;  pMof 
alao  of  the  maker^  handwriting,  •nfflcient): 
Ga.:  1849.  Watt  v.  Kilhum,  7   (ia.  35«,  358 
(witnew'  aignature    anfXcea) ;    1830.   Settle    v. 
Alliaon.  8  id.  201,  908  (aame);  1861,  Howard 
V.  Snelllng,  39  id.  195,  909  (<rther  evidence  of 
maker's  aignature,  nut  required ;  bnt  hero  the 
maker  aigned   by   mark);    1895,   McViciter  r. 
Conkie,  96  id.  584,  586,  94  8.  K.  93  (proof  of 
the  maker'a  aignature  not  necnaary ;  hut  the 
policy  of  thia  duuhted   by   Atkinaon,   J.;  the 
maker'a  aignature  held  naceawry  where  it  was 
to  be  uaed  merely  aa  a  atandant  for  rampariana 
of  handH);  ///..■  1851,  Newaom  v.  Luater,  13  III. 
ITS  ("  evidence  of  the  haadwritiug  of  both  part/ 
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■uitoining  the  contention,  lome  require,  having  reipect  to  the  first  argument 
above  noted,  that  other  evidettoe  u(  tlie  makur'a  identity  be  offered ;  toina 


■ail  wUmwi  wobM  In  nquWu  "  for  dnrammiU 
rvHUimi  liy  law  l<>  Im  mimuU)  ;  ItM,  llul«rl  v. 
Hulmri,  IM  id.  tlO,  (IS,  39  N.  K.  Ml  (wlwtlMr 
tin  iMUtur'i  (iKHMBi*  kIw  muI  dwajri  b* 
pm«Ml,  ■Bd«cl<l«l) ;  litd.i  l$tt,  I'nglM  >. 
UravM,  f  Blackf.  191  (nut  iIkMihI) ;  /« .;  I«9«, 
Hciitt  r.  Hawk,  IM  U  4«7  75  N.  W.  Ml  |u<rt 
dwiiMi  will);  Im.!  ISM,  IMtmnkM  v.  Miw- 
gr<>v*,  7  Mart.  H.  n.  AD,  (0  (uih«r  •vlilcni'*  u( 
Buik*r'ii  •iKiiatar*  miainKl);  IKW,  Tacluro  v. 
Mi>lliuiri,  9  ljt  ill,  311  (aamc;  tiu«pt  whcr* 
tha  nMker  •iKni  \ty  mark);  IM7,  Madiaou  •-. 
Zahrinklo,  II  id.  »7,  Ul  (>aiii*h  IM',  llarHt 
r.  INuun,  I  La.  Aa.  1117  (appmvlug  ilw  brwiHU 
lag  oum):  IM9,  Karhal  r.  Kaiha),  4  i<l  MO 
(iHit  icqairad;  |irwcdiug  caim  nut  uihUihI); 
lUO,  Cbafla  •.  Capp,  i  id.  CM  (i«<|uir«l  s 
aarticr  eaaea  (oUuwtu  with  hnltatimi ;  rule  not 


•uuliad  whcra  the  ubligur  •igni  li}!  iniirk) ; 
UM,  Smith  V.  Uibliun.  «  id.  M4  (uot  rlrar) ; 
III54,  WaltiM  V.  Conmr,  9  id.  2S7  (rc<|nlrrili 
■arliar  cum*  (ulluwed);  IU7,  Mi'<iuwau  f. 
McUiighlln,  II  id.  tU  (Mine);  .!/><.;  I8U0, 
Culliui  I'.  Klliuti,  I  H.  £  J.  I  (xlKimtum  "of 
the  tettnliir  and  o{  oil  tha  witueuMe,"  rei|uir«d 
lur  a  will);  1064,  Keefer  v.  Ziininernian,  !i9 
Md.  274  (Mt.  \»3i,  c.  iiO,  making  it  litwful  nut 
tu  call  the  atteating  wituew,  uufe  not  make 
proof  u(  the  grantor  »  alguature  |irefrralile,  and 
allowi  pMo(  o(  the  witiiem'  ugnatnre  ai  be- 
fore);  Mo.!  1874,  (iiillagher  v.  Delnrgr,  57 
Mo.  39,  M  (witiieiw'  handwriting,  no  diipnte  aa 
to  idontitjr,  and  direct  teatimonjr  of  exeiulion ; 
■nlBcient);  .V.  H.:  I  MR,  Cram  v.  Ingalla,  18 
N.  II.  613,  616  (for  a  mortgage,  where  wit- 
neeiwii  are  requireil  by  law,  the  grantor'a  and 
both  witnetaea'  liguatnree  muat  be  pMved) ; 
N.J. !  1833,  Kingwood v.  Bethlehem,  13  N.  J.  L. 
131,  336  (indenture  of  apjirentlteabip ;  other 
evidence  of  the  niaker'a  ignature  re<|ttlred) ; 
JV.  y..-  1800,  Mott  v.  IXiuglity,  I  John.  Ca«. 
930  (iHind ;  the  obligor'a  handwriiing  neeti  not 
be  uroveil;  here  tha  witneaa  was  dead) ;  1809, 
Slaby  V.  Champlln,  4  John.  461,  467  (name; 
here  the  witneaa  waa  in  foreign  parta) ;  1 833, 
Jackaon  c.  Legrsnf;e,  19  id.  3M6,  389  (will; 
othrr  evidence  of  tevtator'a  aignatnre  re<|nired) ; 
18:j5,  .lai'kaon  r.  I.nqnere,  5  Cow.  9'il,  335 
(aame) ;  1838.  .lackaon  v.  Vickory,  I  Wend.  406, 
413  («ime);  1833,  M'Phermm  i'.  Hathlione.  II 
id  96,  99  (reqairement  repudiated  for  a  deed); 
ia34.  JackaoD  v.  Waldron,  13  id.  178,  197,  per 
Tracy,  t4en.  (preceding  caae  approved) ;  1838, 
Kimball  v.  Daria.  19  id.  437, 443  (deed ;  re>)uire- 
ment  aa  to  maker'a  identity  repudiated ;  lea 
qnotation  avnra) ;  IMO,  a.  c,  appealed,  a  t. 
Brown  V.  Kimball.  35  id.  359.  370.  373  (Ver- 
planek.  Sen.,  in  caaea  where  there  waa  "any. 


waa  aaffiriant;  by  II  lo  9  tha  formar  opinion 
prerailail) ;  1*44.  /oitbrop  v.  Wright.  7  HIU 
476,  493  (precadi.k  caaa  qofalioned);  .V.  f.t 
KIM,  Neliua  v.  Briikell.  I  llajw.  19  (bond; 
other  avkienca  of  the  maker'a  aigiialnra  re- 
quired) ;  1793,  Jonea  >'.  Urinkley,  ib,  30,  -mU* 
(lomd :  run/ni) ;  1798,  trring  f.  Irving,  3  id.  37 
jliond ;  like  tha  Hml  caae) ;  laia.  Mump  v. 
UughM,  5  id  9.1,  BfmlJt  (wittirM'  hanilwriliBK, 
anireithcr  grantor'a  bamlwritiug  or  an  adinia- 
aiou  of  aignaturv,  or  the  handvriting  of  both 
witneaaee,  reijulred) ;  (M. ;  11)34,  Clark  r.  Bovd, 
8  Uh.  380  (57)  ("under  proper  rlnuiiMtauiea 
.  .  .  either  may  be  aufllcieiit") ;  Ik5k,  Kiiliardi 
r.  Hkiff,  8  llh.  Hi.  586  (other  eviilcnce  not 
required) ;  Pa.  i  1810,  Clark  r.  HamlerMin,  3 
liinn.  193,  196  (bill;  other  evidence  of  tha 
maker'a  aignature,  auggeated  aa  deairalde  but 
not  aa  m'ttleil  law) ;  181:1,  ilnniilloii  r.  Mun>ilcn, 
6  id.  4.^,  47.  50  (reimiremeut  reiiudiiited  ;  here 
for  a  leaae) ;  1815,  I'owera  c.  .M'Ferrun,  I  S.  A 
R.  44.  46  (requirvroent  repuiilatcil ;  here  fur  a 
deed);  (847.  Haya  ■'.  Ilanleii,  6  I'a.  St.  409, 
413  ("[The  witneaa'  aignaturel,  wlien  it  it  ali 
that  ran  be  had,  ia  an  equivalent  of  the  wit- 
neaa' oath ;  anil,  being  i>rimii  fmit  eviilrnce  ol 
execution,  it  ia  uot  iiidiapfu^ai)le  that  it  be 
followed  by  evidence  of  the  haudwriting  of  tha 
grantor,  obligor,  or  drawer  of  a  bill  or  note  " ; 
here  applied  to  a  will ) ;  1 857,  Trauane  v.  Bmwu, 
31  id.  !i3,  trmUi  (aame);  IN68,  IlainahiT  v. 
Kline,  57  id.  397,  403  (aignature  «f  ttic  wltiioaa, 
with  evidence  of  identity  of  the  nukcr'a  iiiinie, 
anlHcient);  S.  C.;  1798.  Hopkina  r.  I>eCini(fcn- 
reid,  9  Bay  187,  193  (for  a  "  bond  or  iltiil," 
and  here  for  a  will,  other  evidence  of  maker'a 
aignature  requireil) ;  1803.  Tamer  v.  Moore, 
1  Brev.  336  (releaae;  witiieaaea  alwent;  proof 
of  their  handwriting  held  auBlcient.  without 
proof  of  the  obligor  a);  1810,  Hhiver  i>.  John- 
Bon,  3  id.  397  (witneaa'  hand  alone,  anfflcient, 
even  where  the  maker  aigna  by  mark);  I8:t0, 
Bnaaer  v.  Whitaker,  3  N.  A  McC.  374  Inota 
aigued  by  mark ;  anbacribing  witneaa'  aignature, 
anfflcient;  1833.  Plonket  v.  Bowman,  3  McC. 
139  (bond ;  aignatnre  of  both  witneaa  and  maker 
required  for  all  documeiita) ;  1837,  Sima  r>. 
I)e(!raffpiireid,  4  id.  35.1  (deed:  both  re<|niredl; 
1840,  Kdmonaton  e.  Hnghea,  Chevea  81,  83 
(other  evidence  of  the  grantor'a  aignature  uot 
neceaaary ;  "  but  it  ia  naoal  to  prove  hia  hand- 
writing, and  where  it  can  be  done,  it  ia  aafeat 
and  beat  to  prove  it");  I  Ml,  Trammell  v. 
RolierU,  I  BlcM.  305,  .307  (both  required  at 
common  law;  her*  for  a  note);  1858,  Knaaell 
V.  Tunno,  11  Rich.  30a,  318  (other  evidence  of 
the  maker'a  handvrriting  or  "  ai;nicthing  elaa  to 
connect  him  with  the  inatmmcnt, "  neceiuary  in 


thing  to  raiae  a  counter-preanmption  of  fraad     addition  to  the  witneaa'  aignature ;  here  applied 


or  even  of  doubt."  reqnired  additional  evidence 
of  either  the  aignature  or  of  the  identity  of  the 
grantor ;  but  whether  he  meant  hy  "  identity," 
the  bearing  of  the  signed  name  by  the  grantor, 
or  the  grantor'a  identity  with  another  person, 
wna  nut  atated;  Walworth,  C.  and  Kdwarda. 
Sen.,  thuoght  proof  of  the  witusaa'  aignature 
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to  an  aaaignmant ;  Plnnket  «.  Bowman  fol- 
lovrad);  1859.  Jonea  r.  Jonea.  13  id.  116.  130 
(preceding  caae  approved) ;  1878.  Lyona  v. 
Hohnea,  II  8.  C.  439,  433  (handwriting  of  tlie 
two  witneaaea  to  a  maker  aigning  by  mark,  held 
auflicieiit,  without  other  evidence  of  the  mark, 
there   being   curroborating   evideuca    beaidaa; 


w 
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require,  having  in  view  the  second  aigument,  that  other  evidence  of  the 
maker  s  signature  be  offered ;  some,  again,  require  that  evidence  be  offered  of 
either  the  one  or  the  other;  and  there  are  more  sub-varieties  of  rule.  In 
England,  there  was  for  a  long  time  a  varying  practice.  untU  finaUy  a  require- 
ment  apparently  became  fixed  that  other  evidence  of  the  maker's  identity 
should  be  offered.  In  this  country,  the  requirement,  when  any  has  been 
made,  has  usually  been  of  other  evidence  of  the  maker's  signature;  though 
a  few  Courts  have  properly  left  the  matter  to  depend  on  the  circumstonces  of 
each  case. 

Whether  the  aUettey,  signature  mutt  be  proved,  or  the  makn',  alone  suf- 
aces.  IS  a  different  question,  involving  the  rule  of  Preference  for  Attesting 
Witnesses,  and  has  been  examined  under  that  head  (ante,  §  1320). 

§  1514.  AttmUT  may  b«  Imp«.oli«d  or  8uppert«d  Ilk*  other  WitneMM 
Since  the  attesUtion  is  offered  as  testimonial  evidence  of  the  attestor  speakl 
ing  at  the  Ume  of  attestation  (ante,  §  1505),  his  statement,  though  he  him- 
self IS  not  on  the  sUnd,  may  be  impeached  or  supported  as  any  witness- 
statements  may  be: 

Won  ..offered  ,u  evideno,  ..  proof  of  th.  execution  of  the  inatrument.  any  evidence  wMch 

r™,2™:*li,  /°  ~'°Pt'?"i*f '■"*  '""  """•^  ""^  •••  '>^"  .worn.  wUlL  com^tent t 
OTertlirow  the  forae  of  hi.  deolarUion  offered  in  evidenoe  in.tead  of  hi.  te.timon^" 

(anl  8^*^090^07^"^  character  Bs  a  witness  may  be  impeached  in  the  way 
(ante,  §§  920,  977)  appropriate  for  an  ordinary  witness.'  He  may  also  be 
impeached  by  evidence  of  bia,  or  interest,'  or  of  uif^ontradietiontoi  incon- 
sistencies,*  or  by  other  appropriate  evidence. 

BunU  V.  Tmmo  not  orarmled,  bat  recanted 
w  nut  to  be  extended;  here  then  wj  toch 
■dditiun*!   evidence  u    RmueU  r.  Tnnno  re- 

?f'?^l-  ""*•  *•""»  "•  *»"*.  "  M-  loa,  lis. 
15  8.  E.  736  (deed ;  witneM*  proof  of  hia  own 
■od  the  maker*!  lignatare,  not  enouf  h :  a  wo- 
gnlarnorelty);  Tern.:  I8J0.  Jone...  Arterbnm, 
11  Hnmph.  »7.  103  ("  the  iignatnra  of  the  tei- 
tator,  thoueh  not  abniately  eMeatial.  ourht  to 
be  taperadded"):  1855,  Harrel  ».  wSrd  S 
Saeed  tlO,  6IS,  temblt  (other  evidence  of  the 
maker  •  sigaatore  not  neceeeuy,  nnlee.  iwinired 
to  prove  Identity);  Tex.:  1878.  Gainer 7.  Cot- 
ton, 4*  Tex.  101,  lis  (not dear);  U  S  ■  1808. 
Murdockr.  Hunter,  I  Broekenb.  1.15,  ISsVrina! 
tare  of  the  witneei.  unally  enooch;  Me  qi5«a- 

*?••.**'.  '"•>•"  •»»»  "•  d««i,  other  evidence 


of  the  lignatnre  of  the  party  U  raqniied) ;  1830. 
Walton  ».  Coal«,n,  1  TicLeanIM,  IM 


r.       •  '.'"."^^'J?*'/"*^"):  I'sSi  SubbTni 
';  "»"«"•  '<W  V.  a.  si.  I  Sep.  313  (on  objection 


required 

■  ce  —  „.  „_^ .  wM|#.  w,w  iwu  uuMCHon 
that  at  the  teatimony  to  eetablith  ito  exeention 
WM  the  proof  of  the  handwriting  of  «nbecribinc 
iritDeiMM.  It  woe  necemary  to  prove  the  identity 
of  the  grantor,"  the  identity  wai  then  proved 
by  other  evidence).  f     ~ 

.  »  I83«  Doe  r.  Harrii,  7  C.  *  P.  830,  Cole- 
Tl  *•••■.  •„'''?'*  '"■■  "  ""  "ttomey  who  prepared 
the  will";  but  the  notion  in  the  Coort'i  mind 


ia  evidently  the  general  one) ;  I888,  Chamber- 
Iain  ».  Torrance,  U  Grant  Ch.  U.  C.  181,  184 
(dMd  «tteinpted  to  be  proved  by  thirty  vean* 
•gej;  Me.  ftib.  St  1883,  c  88,  \  114  (firmer 
!  !??"'  ™  <i«ceaied  anbacribinc  witneaa,  ad- 
miariUe  in  certain  aniu,  may  be  impeached 
like  that  of  a  living  witneaa);  1843,  Lawleaa  ». 
Ouelbreth,  8  Mo  rss.  US;  1903,  Farleigh  r. 
KelJey,  —  Mont.  -  ,  7»  I'nc.  75«  (••  the  petitioner 
inay  not  hare  the  benefit  of  the  teatimony  of 
the  two  witneaaea  .  .  .  without  having  anch 
witneaaee  ankject  to  be  diacradited";  here,  by 
had  rapntation  for  honeaty  and  integrity) ;  IS4i 
W  «.  Loeee.  S  HiU  609,  til;  1 854;  StauT? 
Tbomaawi  I  Jonea  L.  iTi.MmbU ;  1848,  HaHea 
»■  Haya,  9  Pk,  St.  158 ;  ISM, Gardeiihire  v.  Parka. 
«  Terjt.  M  ThU  ia  of  conrae  allowable  wheiv 
the  witneaa  ia  an  (A<  land:  IgsS,  Vandyke  v. 
Thompeon,  1  Harringt  109  (a  anbecribing  wit- 
."•"  ".no  merely  teaUflea  to  execution  may  be 
impeached). 

CoiuMre  the  eaaea  cited  aate,  {  68  (charnMr 
of  a  third  peraon  alleged  to  have  forged  a  wiU). 

o.-.l'S?'  ^^''•"•'•••Wn  '.  TonanceT  14  Giant 
Ch.U.  C.  181,  I84(biaa). 

»  The  anthoritife  wiU  be  found  anit,  t  I0S8, 
becanae  the  qneation  ia  complicated  by  the  aup- 
poeed  neceaaitv  of  inquiring  of  the  witucM  be- 


(ore  proving  the  inconaiatent  atatement. 


187« 


if  1609-1514] 


ATTESTING  WITNESS. 


I  1514 


(2)  The  party  offering  his  attestation  may  in  turn  endeavor  to  rehabilitate 
him,  by  evidence  of  his  good  character*  or  otherwise,  according  to  the  prin- 
ciples applicable  to  the  corroboration  and  rehabilitation  of  witnesses  (ante, 
§§  1100-1144). 


*  1801,  Doe  r.  Walker,  4  Eip.  SO,  Keajoa, 
L.  C.  J.  (dei'eiucd  witoenaea  to  >  will ;  by  the 
teetimony  uf  the  iurviror  of  three,  the  condoct 
of  ail  appeared  {tsadaleDt ;  the  nwd  character 
of  the  deceaied  two  waa  admitted) ;  I8S9,  Hrovii 
«.  Reed.  5  Biof;  435,  438  (deceaaed  attorney 
who  had  prepared  the  will  and  waa  atteiting 
witneu;  gcwd  character  received  in  aupport, 
after  imputationa  caat  npon  it;  Beat,  C.  J.: 
"  The  two  deciaioni  which  have  been  cited,  one 
of  them  from  no  lew  an  authority  than  Lord 
Kenyon,  are  dearlv  in  point ;  I  have  repeatedly 
tendered  sttch  eTidence  niyaelf  in  limiiar  caaea 
when  at  the  bar ;  I  hare  had  it  tendered  on  the 


other  aide  and  have  never  objected;  and  the 
common  practice  <>{  Weatminater  Hall  haa  al- 
waya  been  to  receive  it " ;  Park,  J ,  reaffirmed 
thia,  and  llurrough,  J,,  referred  to  Doe  v.  Wood, 
unreported)  ;  1784,  Com.  v.  Fairfield,  MaM., 
Dane'a  Abr.  c.  84,  art.  2,  t  3,  $emUe ;  1838, 
People  V.  Hector,  19  Wend.  568,  580  (Rood 
character  received,  after  imputationa  of  fraud) ; 
1833,  Cronae  v.  Miller,  10  8.  i,  R.  158  (aame); 
1839,  Braddee  v.  Browufield,  9  WatU  114  (ail- 
miaaible ;  but  whether  merely  becauae  he  ia 
deceaaed,  or  not  until  hia  character  ia  impeached, 
or  in  whiU  way  it  muft  be  impeached,  doea  not 
appear). 
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CHAPTBR   U. 

1 1517.  IngeDeraL 

1 1518.  Uutory  of  the  Two  BruchM  of  the 
Exceptioo. 

I  1919.  Statntory  Uegolation. 

A.  BcoDLAB  EmuM  m  GinRAi. 

1.  The  ITooMaitj  Ptineipl*. 

i  isai.  Death,  Abeence,  etc.,  of  the  Entrant 

S.  The  CiroanMtantial  Onarantaa. 

I  1523.  Reaeons  of  the  Principle. 

I  15M.  ReeolHr  Coium  of  Baiinew;  (1) 
BiuineM  or  Occupation. 

S  1524.  Same:  Envliiih  Rule:  Datr  to  a 
Third  Person. 

{1525.  Same:   (2)  Regularity. 

{  1526.  Contemporaneooi  with  the  Traniao- 
tion. 

1 1527.  No  Motive  to  Miirepreaent. 

I  1538.  Written  or  Oral  Statement. 

&  Teattmonial  Qnalifloatioiia,  and  Othar 
Xndapandant  Bnlaa  of  Bvidano*. 

J  1530.  PerMnal  Knowledge  of  Entrant; 
Entries  by  Bookkeeper,  etc.,  on  report  of  Salee- 
man,  Teanuter,  etc 

{  1531.  Form  or  I«ngaagc  of  the  Entry 
Impeacbins  the  Entrant's  Credit. 

S  1532.  Production  of  Orifioal  Book. 

f  1533.  Opinion  Rule. 

B.  Pabtim'  Acoooar-BooK*. 
flS36.  In  general 

The  Haoeaalty  Pilnolple. 

Nature  of  the  Neceaiitr. 

Not    adminible   when   Clerk   wai 


11537. 
(  1538. 
Kept. 

I  1539.  Not  admiiuble  for  Caah  Pkymenti  or 
Loans. 

Not  admisaible  for  Goodi  delivered  to 

Defendant's  Credit. 

Not  admiMiUe  for  Termi  of  Special 


f  1540. 
Others  on 

f  1541. 
Contract. 


1 1548.  Not  admiMiUe  in  Certain  Ooenna- 
tiona.  "^ 

{  1543.  Not  admissible  for  Large  Itama,  or 
for  Immoral  Transactions. 

11544.  Rules  not  Flexible;  Existence  of 
Other  Testimony  in  Specillc  Instances  does  not 
axdnde  Bonks. 

2.  The  Cironinatantial  Onaraiitea. 

i  1546.  General  Principle ;  Regularity  of  En- 
try in  Conne  of  Business. 

{  1547.  Regularity,  as  affecting  Kind  of  Oc- 
cupation or  Business. 

i  1548.  Same,  as  affecting  Kind  of  Book- 
Ledger  or  Daybook. 

{1549.  Same,  aa  affecting  Kind  of  Item  or 
Entry ;  Cash  Entry. 

'  1559.  Contemporaneousness. 
1551.  Book  must  bear  Honest  Appearance. 

.  1552.  Reputation  of  Correct  and  Honeat 
Bookkeeping. 

8.  TMttmoiilal  Qnalifloatioiia,  and  Other 
Independent  Rolea  of  Brldence. 

{1554  Party's  Suppletoir  Oath;  Croas-Ex- 
amination  of  Party ;  Use  of  Books  by  or  anioat 
Surviving  Party. 

(1555.  Personal  Knowledge  of  Entrant; 
Party  and  Salesman  verifying  jointly. 

(  1556.  Form  and  Language  of  Eutnr:  Ab- 
sence of  Entry.  ' 

{  1557.  Impeaching  the  Book;  Opponent's 
Use  of  the  Book  as  conUining  Admitsions. 

{1558.  ProdnctionofOriginalBook:  Ledser 
and  Daybook.  ^ 

4.  Praaent  Bmeptlon  aa  affeoted  by 
Partiea'  Statutory  Competency. 

{  1559.  Theory  of  Cse  of  Parties'  Books  aa 
Hearsay. 

115*).  Slatntoiy  Competency  as  Abolishing 
Necessity  for  Parties'  Books;  Using  the  Boob 
to  aid  Recollection. 

(1561.  Relation  of  this  Branch  to  the  main 
Exception;  Books  of  Deceased  Pfcrty;  Books 
of  Party's  Clerk. 


§  1517.  In  leneraL  To  this  Exception  there  are  two  branches.  Histor- 
ically, they  are  separate,  yet  traceable  to  a  common  origin.  Theoretically 
they  are  by  no  means  identical,  yet  closely  related  in  principle.  The  main 
branch  has  a  legitimate  and  living  place  among  the  Hearsay  Exceptions. 
The  other  branch  (for  parties'  account-books)  has  no  longer  on  the  whole 
any  justification  for  a  separate  existence,  and  remains  only  as  a  fixed  tradi- 
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tion,  surviving,  in  a  form  more  or  less  modified  bj  statute,  after  the  reasons 
for  its  establishment  have  passed  away.  The  former  involves  a  general  ex- 
ception in  favor  of  regular  entries  made  in  the  course  of  business  (but  in 
Englaiid  only  in  the  course  of  a  specific  duty),  the  entrant  being  no  longer 
available  as  a  witness  on  the  stand.  The  latter  sanctions  the  admission  of  a 
narrower  class  of  regular  entries,  ». «.  made  by  a  party  to  the  suit,  whether 
available  as  a  witness  or  not  The  history  of  the  two  branches  of  the  Excep- 
tion must  be  considered  before  examining  the  tenor  and  limitations  of  each. 

§  1518.  Riatory  of  tb«  Two  Branches  of  the  ZUoeption.1  (1)  (a)  First, 
there  appears  in  England,  at  least  as  early  as  the  1600s,  a  custom  to  receive' 
the  shop-books  of  "  divers  men  of  trades  and  handicraftsmen  "  in  evidence 
of  "  the  particulars  and  certainty  of  the  wares  delivered  " ;  and  this  wliether 
the  books  were  kept  by  the  party  himself  or  by  a  clerk,  and  whether  the 
entrant  were  living  or  dead.  But  there  was  more  or  less  abuse  of  this  evi- 
dence, in  "  leaving  the  same  books  uncrossed  and  any  way  discharged  "  and 
still  suing  for  the  claim.  Moreover,  the  whole  proceeding  was  also  discred- 
ited as  involving  the  making  of  evidence  for  one's  self,  for  "  the  rule  is  that  a 
man  cannot  make  evidence  for  himseli.  In  1609,  then,  a  statute,*  after 
reciting  these  considerations,  forbade  this  use  of  parties'  shop-books  "  in  any 
action  for  any  money  due  for  wares  hereafter  to  be  delivered  or  for  work 
hereafter  to  be  done,"  except  (o)  within  one  year  after  the  delivery  of  the 
wares  or  the  doing  of  the  work,  (6)  where  a  bill  of  debt  existed,  (c)  "  between 
mercaant  and  merchant,  merchant  and  tradesman,  or  between  tradesman  and 
tradesman,"  for  matters  within  the  trade.  The  higher  Courts,  applying  the 
principle  that  a  man  cannot  make  evidence  for  himself,  ultimately  made  this 
exclusion  complete,  by  refusing  to  recognize  these  books  at  all,  after  the  ex- 
piration of  the  year.*  In  the  lower  courts,  it  is  true  (the  Small  Causes  Court 
of  London  and  provincial  Courts  of  Request,  succeeded  by  the  County 
Courts),  where  the  jurisdiction  was  limited  to  small  claims,  the  use  of  these 
books  continued  to  be  a  common  practice,  in  many  if  not  in  all,  —  where 
indeed  the  general  rules  of  evidence  were  perhaps,  in  the  absence  of  counsel, 
more  or  less  relaxed.*  But,  apart  from  this  local  usage,  the  books  of  a  party 
ceased  after  the  1600s  to  form  the  subject  of  a  hearsay  exception  at  common 


•  The  hiatorj  of  the  exception  was  first  ex- 
pounded by  Profeeeor  Thayer,  in  bii  Cues  on 
Evidenrv,  tut  ed.,  4: ;    506,  H6. 

•  1609,  St.  7  J«c.  I,  c.  12,  continned  by  St. 
a  Car.  I,  c.  4,  {  8Si  St.  16  Car.  I,  c.  4;  Rev. 
St.  I,  691. 

It  woald  Mem,  however,  that  this  English 
statute  waa  merely  falliii);  in  with  a  movement 
which  had  for  a  generation  been  proceeiline  all 
•long  the  line,  in  other  huadqnarters  of  the 
mercantile  world.  The  preciae  features  of  the 
statute,  namely,  exclusion  of  mercantile  books 
from  evidence  above  a  certain  sum  and  be- 
yond a  certain  time,  are  found  in  numerous 
Italian  and  French  ordinances  of  (he  same 
epoch,  several  of  which  dated  between  IS'.'i  and 
1609  (fertile,  Storia  del  diritto  italiano,  2d  ed.. 
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1900,  vol.  VI,  pt.  1,  pp.  421,  423) ;  «.  g.  in  1575, 
"ad  frandem  occasiones  tollendas,  aromatario- 
mm  libris,  ultra  tres  annos  fides  in  judioiis  ne 
haheatnr,"  etc. ;  In  I5R2,  "s'abbi  da  dare  intera 
fede  in  gindizio  insino  alia  somma  di  10  scndi." 

The  practice  of  receiving  the  books  appears 
considerably  earlier  in  England,  in  the  ecclesi- 
astical Courts  at  least :  1 552,  Keformatio  Legum 
Eccleaiasticarum,  tit.  Dejide,  c.  5. 

»  Crouch  0.  Drury,  1  Keble  27  (1661) ;  Smart 
t'.  Williams,  Comb.  247  (1694);  GIvnn  v.  Bank 
of  England,  2  Ves.  38  (1750);  Wehure  v. 
Worden,  2  Ves.  54  (1750);  Dighy  t>,  Stedman, 
1  Esp.  328  (1795) ;  Sikes  t'.  Marshall,  2  id.  709 
(1798). 

*  Tharer,  ubi  mpra,  ex  relaliont  an  English 
Judge  (ThoniHS  Hughes). 
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WOOs"*^"*'"'^'  ^'^  "'""  "  •8''°  **"'^  ""^"  "***"t«'y  "l^"  0'  the  Uto 
(6)  Next,  however,  it  appears  that  befow  the  end  of  the  same  centnrv  of 
^J^L"  "t^tote  (1600)  the  entries  of  a  deceased  clerk  (e^a  cl«k7f  a 
party)  began  to  be  admitted,  on  a  principle  distinctly  that  of  the  p^^  dtj 
Hearsay  exceptions  (anU.  §§  1421. 1422).  -  necessity  and  trustwSn^* 

scope  of  the  Hearsay  rule  {anU,  §  1364).  but  the  idea  was  the  fundamental 

dea  of  Its  exceptions.    The  admission  of  these  books  was  treated  aSZm. 

o«s  and  U  was  distinctly  understood  that  their  usetlough^JorfTnrBome' 

concession  to  parties,  was  an  essentiaUy  different  thin^  from  theTe  of  bZ 

kept  by  a  living  party  himself.     The  cases  begin  wilh  the  1700s  "iS^., 

ine  attitude  of  the  Courts  at  th  s  time  mav  be  Mthprp.!  h-nm  ♦!.-  *  n      • 
language  of  Lord  Chancellor  Hardwicke.  i^mo'^^ui^Z^W^^'"' 

Court,  of  i^^nZehZ^ZJtJXllZZ  ^  '"  f'"""''**'*"]  *^' 

the  original  .trict  r»?«  o?  eSdenS  that  E  tir"^  "^'  '"u^  '^''"P'  ''"'''•' '"  "P»« 
known  in  tranwcting  the  b^n^  il  „  *  L.^  -.m"  T"  r*"  '"'''•'"*  ^^  *  "'^""t 
such  entry.  .npporteS  on  tJr^r;fT.t  «^attl.  \f  IJL'  "^"'^  °^  T"-*?-- 
to  time  and  that  he  made  them  truly  h«  tZ  r! Jd  F  "^T^  «»  make  en  trie,  from  time 
or  bookkeeper  haa  been  de.^  if  t  "pTfT^t  h!  ^'^h "^  '^''*  """"'  '^"^ 
employed  in  such  buiinesa.  wm  i„f  „.^-^  proof  that  he  waa  the  aervant  or  agent  usually 

it  was  the  cour^  of  trXlTn  bJ^  tf.^h""^'  T^/"'."*!:  ^'  ^''  •»"**'•  ["•']  'hat 
.ach  e„.^  has  been  S  'wrich  wrSir""B  by  ^.?S.:f  ^nVlhT  '"  ''"-'*■^""'^• 
way;  for  there  it  might  be  objected  thft  .Lht!t,  ^"  .u  "''' *"  «"'"«  »  «^"'»* 
master  himself  :  yet  bv  re««,n  of  t^Hi«  •"''\*"*?.  '«  ""e  same  aa  if  made  by  the 
Court  has  g^ne  Jfar »  ''"^'^''^  °*  "^"^  ?«»* '»  «•»*•  «>'  ""is  kind,  the 

partv'  l!l"r  f  ?.  '"  ""''''  ^"^"*^  °"'y  *»>«  ^l^"  o'  the  clerk  of  a 

MilSHI-'^.'-  ^°<"^''?»''  in  the  next  section. 
In^ii^*' "  "  "".*•  "■•"  """  '""'•  recognition 

Chancellor  "to  inform  his  mind,  slthoaeh  ner. 

h»^  not  abwlntelv  to  govern  hii  33"^' 

»  Htman  »  Mjddox,  l  Ld.  Kaym.  7S2  (1698- 

W) ;  P«ce  V.  Lord  Torrington,  S Id.  878 (l7Mji 


(1761);  Glynn    v.  Bank   of   England,   $upra- 

Ufebnre  v.  Worden.  mpm.         *       '      '^  • 

'Smart  j;.    Williums,   Comb.    J47    (IR94)  ■ 

Woodnoth  r.  Lord  Cobham.  Bnnbnrr  1 80     7J4  .' 

T?B.  rid^sbJ*^''' *'"'•  ^"-  '*° <"">■ 
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(2)  (o)  The  histoiy  of  the  doctrine  was  widely  different  in  the  United  StaUi 
The  English  statute  of  1609,  or  a  riimilar  one.  for  parties'  shop-books,  was  in 
force,  to  a  considerable  extent,  in  the  Colonies.    In  the  Plymouth  Laws  as 
well  as  in  the  later  laws  of  MassachusetU,  Connecticu*,,  and  other  New  Eng- 
land States,  the  use  of  parties'  account-books  was  limited,  but  still  authorized 
by  statutes ;  a  special  action  of  "  book-debt "  was  in  some  places  authorij«d  • 
In  New  York  and  New  Jersey  the  use  seems  clearly  traceable  to  Dutch 
practice,'©  which  however  did  not  vary  in  essentials  from  the  English     In 
most  of  the  jurisdictions  (though  not  in  all)  the  party  was  allowed  and  re- 
quired to  verify  the  accounts  by  a  "suppletory"  oath;  but  in  all  jurisdic- 
tions, though  there  were  practically  no  limitations  of  time  (as  there  were  in 
England)  to  the  use  of  the  books,  there  were  many  restrictions  as  to  the  kind 
of  business,  the  kind  of  transaction,  and  the  like,  which  rested  on  the  same 
distrust  of  a  party's  own  evidence  and  seriously  limited  the  use  of  the  books. 
But  a  cardinal  feature  of  the  attitude  of  the  Courts,  peculiar  to  the  United 
States,  was  that  the  evidence  was  treated  on  the  same  groi-'ds  already  set 
forth  (anU.  §§  U21, 1422)  as  underlying  the  Hearsay  exceptions  generally. 
—  the  principles  of  necessity  and  of  a  circumstantial  guarantee  of  trust-' 
worthiness.    The  necessity  was  the  fact  that  so  many  small  traders,  in  the 
then  condition  of  the  country,  keeping  no  clerk,  and  being  as  parties  incom- 
petent to  take  the  stand,  were  totally  bereft  of  any  means  of  proof  except 
their  own  extrajudicial  statements  in  these  books  (post,  §  1637).    The 
guarantee  of  trustworthiness  was  that  which  we  now  recognize  in  the  regu- 
larity of  f  3  entries  (post,  §  1322).    What  is  to  be  noticed,  then,  is  that  the 
books  w«.         reived  practically  on  the  footing  of  a  special  Hearsay  exception. 
By  keepi      -a  mind  that  the  party  was  unavailable  as  a  witness  for  himself, 
and  that  .  .ere  was  thus  a  necessity  for  using  his  past,  extrajudicial,  t.  «.' 
hearsay  statements,  —  that  in  short  the  judicial  attitude  was  the  same  to  this 
as  to  ordinary  Hearsay  exception.        is  easy  to  follow  out  the  rationalized 
form  which  this  branch  of  the  exce^  Jon  took,  — a  form  usually,  but  incor- 
rectly, regarded  as  merely  arbitrary. 

(h)  At  that  time  (i. «.  up  to  the  earliest  part  of  the  1800s)  no  other  ex- 
ception of  the  sort  appears  to  have  been  recognized  in  the  United  States,— 
that  is,  there  was  no  using  of  regular  entries  except  this  limited  use  of  a 
party's  shop-books."  But  a  knowledge  of  the  doctrine  of  Price  v.  Lord  Tor- 
rington  (1703)  seems  to  have  been  then  brought  about  by  the  English  deci- 

•  These  statates  for  the  New  F.ngUnd  Colo- 
niea,  will  be  foond  qnoted  or  cited  in  'I'hsver 
,  515.    To  •  •     •  ■ 


nil  iHpri,  506,  515.  to  thoee  citations  add," for 
North  Carolina,  St.  1756,  and  for  South  Caro- 
lina, St.  17S1  (PO.M1519).  These  early  stat- 
utes are  not  here  set  out,  because  nuthinj;  tnrus 
upon  their  wording ;  for  cither  (as  in  New  Eng- 
land) the  statutes  have  fallen  into  dejinetuife 
and  the  rulings  of  the  Courts  sine*  the  Revolu- 
tion hare  become  the  source  of  the  law,  or  (as 
in  North  Carolina)  a  modem  statute  has  super- 
seded the  early  one. 
*•  This  is  pointed  out  by  Mr.  Justice  Charles 
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P.  Daly,  the  learned  historian  of  New  York,  in 
bis  History  of  the  Court  of  Common  Pleas,  iu 
I  E.  I).  Smith  XXX ;  also  iu  4  id.  397.  Possibly 
(on  the  lines  snf;gested  by  Mr.  Douglas  Camp- 
bell, in  his  Purita-  in  England,  Holland,  and 
America)  the  English  usage  of  Elizabeth's  time 
was  itself  learned  from  the  Dutch  mercliants. 


trad 


"  The  following  belongs   under  the   older 
adition:  1792,  Lewis  v.  Norton,  1  Wash.  Va. 


76  (entries  in  the  appellee's  "store-hooks,  which 
were  proved  to  be  in  the  liaiidwritiug  of  one  of  the 
appellee's  bookkeepers,  then  dead,'^ admitted). 
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sions  of  Pritt  ..  Fairclough  »  and  Hagedorn  v.  Reid  »  rendered  in  1812  and 
1813;  and  shortly  after  this  time  two  well-couaidered  rulinm,  followina 
these  authorities,  established  on  a  firm  footing  the  large  and  general  prin- 
wple  of  admitting  regular  entries  by  deceased  persons.  — the  cases  of  Welsh 
V.  Barrett,"  m  Massachusetts,  in  1819,  and  Nioholls  v.  Webb,"  in  the  Federal 
Supreme  Court,  in  1823.     In  these  two  decisions  the  Exception  found  a 
rec^nition  entirely  independent  of  the  use  of  parties'  books ;  and  it  was  only 
m  the  course  of  time,  especially  through  Professor  Greenleafs  treatment  in 
his  work  on  Evidence,  that  the  two  branches  of  the  exception  became  asso- 
ciated and  their  analogy  recognized.     When  this  relation  came  to  be  ap- 
preciated, certain  difficulties   had   to  be  solved;  for  example,  one  of  the 
questions  presented  to  American  Courts  was  whether  the  books  of  a  deceased 
or  an  absent  party  should  be  treated  according  to  the  parties'-books  doctrine 
or  from  the  point  of  view  of  the  broad  and  inclusive  exception  admitting 
regular  entries  of  deceased  persons  generally.     Another  and  analogous  ques- 
tion was  the  place  to  be  assigned  to  books  kept  by  a  deceased  clerk  of  a 
party     These  questions  concerning  the  delimitation  of  tiie  two  divisions 
still  trouble  the  waters  of  precedent 

By  these  stages  the  two  parts  of  the  Exception  reached  their  present 
development  in  England  and  in  the  United  States.  It  will  be  seen  that  in 
England  there  now  exists  (apart  from  statute)  only  the  broad  principle  ad- 
mitting regukr  entries  of  any  sort  by  deceased  persons  generally;  while 
m  the  United  States  there  have  grown  up  two  branches,  -  one.  the  same 
bSks  onT"""^  °"'"'  ""  ''°''^°°°"''  principle  covering  parties'  account- 

§  1519.  statutory  H-gnutlon.  The  main  branch  of  the  Exception  -  ree- 
ular  entries  by  persons  deceased  or  the  like -has  seldom  been  intentionally 
dealt  with  in  statutes.  But  the  branch  applicable  to  parties'  books  has  been 
in  many  junsdictaons  the  subject  of  legislation.'    In  England  this  legislation 

"  3  Camp.  805. 

"  3  Camp.  377. 

"  Ili.Mam.  3S0. 

"  8  Wheaton  SM.  There  were  one  or  two 
?, 'V.*^'  ""'**  "  ^^'^'  '■  Magmder,  3  H. 
*•'•  "  (M<1 .  1807), and  SterreU  p. Bull,  I  BiuD. 
837  (Pa.,  1808) ;  bat  the  former  two  were  thom 
chiefly  esteemed  by  other  ConrU  in  eetabliahins 
the  doctrine.  ° 

»  The  atatntei  for  hooka  of  a  corporation  are 
noted  «nte,  J  1074;  Esolahd:  1883.  Kale*  of 
Court,  Ord.  X.XX,  enacted  1894,  Rule  7  ("On 
the  hearing  of  the  Hommonii,  the  Court  or  indee 


or 


!D»v  order  that  evidence  of  anv  particuUr  fact 
to  be  tpecifled  in  the  onler,  shall  be  given  .  .  . 
bv  prnductiun  nf  docnment*  or  entries  in  books 
by  copioe  of  documents  or  entries  or  other- 
»':.*"'"«*'?'"■'  <"  J;Jg«  m».v  direct ")  j  f»rd. 
XXXIII,  Ilule  7  ("W  Conrt  or  jadgi,"  in 
directing  an  account, "  mav  direct  that  in  taking 
the  account,  the  books  of  account  in  which  the 
aoiounts  in  question  have  been  kept  shall  be 
taken  sus  prima  facie  evidence  of  the  truth  of  the 
matters  therein  contained");  1879,  St.  43  Vict 


1882 


c.  II    Banken'  Books  Evidence  Act,  I  3  (en- 
tnfs  in  a  "banker's  book  "  are  to  be  pnio/icS, 
evidence  of   "the  matters,   transartlons,   and 
accounu  therein  recorded  "J ;  J  4  (provided  the 
book  "was  at  the  time  of  making  the  entrr 
one  of  the  ordinair  books  of  the  bank,  and  that 
the  entiT  was  made  in  the  usual  and  ordinarv 
""Z!!?  »'.'•?»'?•".  »nd  that  the  book  is  in  the 
custody  of  the  bank  ") ;  Cawada  ;  Dom.  8t.  1900 
c.  46,  adding  J701o  to  Crim.  Code   1893  (iu 
proving  the  age  of  a  young  person,  on  certain 
Charges,  "any  entry  or  record  by  an  incornor.itcd 
society  or  its  officers  having  had  the  control  or 
care     of  the  person  about  the  time  of  his  being 
brought  to  Canada,  is  adm;s8ible,  if  made  before 
the  oOence  committed);  li.  C.  St.  1903   c    33 
J  5  (in  actions  in  a  county  court  for  a  demand 
not  for  tort  and  not  exceeding  $350,  the  iudee 
on  being  satisfied  of  their  general  correctness  " 
°1*7   "<*"'«    '"  evidcnc-e   "the   books  of  the 
plaintiff,    or  for  a  payment  or  setoff  or  counter- 
claim, those  of  the  defendant) ;  ifan.  Rev.  St 
1903,  c^38,  {  135  (in  any  action  "  for  a  debt  or 
demand,  not  being  for  tort,  the  judge,  on  being 
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has  merely  restored,  in  brood  and  indeflnite  language,  something  of  the  usage 
which  for  two  centune.  had  ceased  to  be  a  pert  of  the  common  law     In  the 


ntiiaiNl  of  their  getMnU  correctncu,  nwr  nceira 
io  eviilmc*  (be  bookn  of  the  pUiiitiff,"  or,  for  • 
■et^  or  caanter-dMim  or  pajrinent,  the  buoki 
of  the  defendaot) ;  N.  Br.  Cowol.  Ht.  1877,  c.  49. 
I  »l  (on  s  refereuc*.  "the  book>  or  writiom  of 
either  pertv.  or  of  any  |ierw>n  or  party  repre- 
iented  by  him  or  nnder  whom  be  clalmi,  mar 
»l«o  be  OMd  m  eviUenee  for  or  asaiiiat  the  wtrty 
prodncing  them");  8l.  1895.  c.  16  (oo  an  iMue 
••to  the  m»t»  of  a  decerned  p«nK>o.  ■'eotri.i 
ID  the  boolM  of  accouota  of  inch  d»ceiued  peraoni 
•hall  on  proof  of  their  beinK  in  the  handwritins 
of  the  decaaMd  or  of  a  clerk  who  ii  deccoted  " 
be  aamiHible  and   be  i>rima  facie  proof,  if  the 
Court  it  iati«fied  "  that  they  were  made  in  the 
ordmary  coorw  ofbiMiuew  '1 ;  New/.  Coniol  St 
1892,  c.  SO,  Hulei  of  i;ourt  30;  par.  3  (uartiei' 
B    ^^IJ'  »«•""»»•  »<lini«ible  in  ceruin  1^); 
St.  1897,  c.  SI  (entriei  iu  bnnken'  book*  made 
admiarible,  on  certain  condltiont) ;  N.  Sc.  Rnle* 
of  Coort,  1900,  Ord.  3a,  li.  3  (in  directing  an 
account,  the  judge  may  direct  that  "the  Iwoke 
of  account  in  which  the  accounts  in  question 
have  been  kept  •hall  be  Uken  ••  primii  facit 
evidence,    with  liberty  to  object)  j  Ont.  Rev.  St 
1897, c  60,  {  MS  ("in  an  action  for  a  debt  or 
demand,  not  being  for  tort  and  being  under 
W    ;   the   judge    may  admit   the    pHintlff. 
boofca,  and  also,  for  a  Mt-ofl  or  payment,  the 
defendant ■  books);    P.  £.  /.  St.  1889,   (  53 
(    froof  of  the  handwriting  of  any  clerk,  ihop- 
man,  or  servant,  or  other  person,  of  any  entry 
in  any  original  book  of  entry,  and  made   in 
the  ordinary  course   of    bniiuesa,  statin);  the 
delivery  of  gooils.  the  payment  of  money,  or  the 
performance  of  labor,"  shall  be  evidence  thereof, 
'in  the  absence  from  this  Province  of  such 
clerk,    etc     as   if   he   were  deul) ;    Umitko 
Statkc  Ala.  Code  1897,  (  1808  ("The  oriKinal 
entries  in  the  books  of  a  pliysician  are  evidence 
for  him  in  all  actions  brought  for  the  recovery 
of  his  medical  aenrices,  that  the  services  were 
rendered,  unless  the  defendant  in  open  court 
deny  ou  oath  the  truth  of  such  entries,  but  the 
physician  is  required  to  prove  the  valno  of  such 
services  ';  a  denial  by  the  opponent's  representa- 
tive may  be  on  belief  only) ;  {  1809  ("  Books  of 
account  kept  by  a  deceased  exeiutor,  admin- 
istrator, guardian,   or   trustee,  or  entries  or 
memoranda  made    by  him  in  the  course   of 
business  or  duty,  are  admissible  evidence ;  and  if 
such  book  or  memoranda  be  lost,  a  copy  thereof, 
supported  bv  the  oath  of  the  person  making  it, 
IS   admissible    evidence");   Ark.    StaU.    1894, 
I  2893  ("The  regular  and  fairly  kept  books  of 
original  entries  of  a  deceased  merchant  or  reg- 
ular trader,  or  any  person   keeping  running 
accounts  for  goods,  wares,  merchandise,  or  other 
pniiierty  sold  or  Ubor  done,  accompanied  by  the 
•milavit  of  the  executor  or  administrator  of 
iuuh  deceased  person,  or  some  creditable  perwm 
fur  biin,  setting  forth  that  Ihev  are  the  books 
or  acfounta  of  his  testator  or  intestate,  sball  he 
evidence  to  charge  the  defendant  for  the  sum 
therein  specified,  subject  to  be  repelled  by  other 
competent  testimony");   |  9894  ("To  entitle 
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the  p«rty  to  introduce  such  evidence,  he  matt 
But  Mtablish,  to  (he  satisfaction  of  the  Court 
that  the  testator  or  his  iutesute  had  the  rep' 
ntalion  of    keeping  correct  books ") ;    1  3895 
(statute  not  to  apply  to  "  hawkers  or  peddlen  ") ; 
Cat.  C.  C   P.  187J.  t  1946  ("The 'entries  and 
other  writings  of  a  decedent,  made  at  or  near 
the  time  of  the  transaction  and  in  a  position  to 
know  the  facts  stated  therein,  may  be  read  as 
prima  facte  evidence  of  the  facts  suted  therein 
.  .  .  »,  when    it  [the  entry]  wss  made   in  a 
professional  capacity,  and  in  the  onliuary  course 
of  professional  conduct;  3,  when  it  ww  made 
in  the  jKfformance  of  a  duty  spei  iailv  enjoined 
?L.  T    i  ■'"*»<'ed   by  the  Coniinimioneni  in 
19(H,  by  inserting  in  clause  3,  after  "law,"  the 
"■•J™?    " contract    or   employment";    for  the 
validity  of  this  amendment,  see  ante,  %  488)  • 
I  1947  ("  When  an  entry  is  repeated  iu  the 
regular  course  of  business,  one  lieing  copied 
from  another  at  or  near  the  time  of  the  traniiac- 
tion,  all  the  entries  are  equally   regarded  as 
originals  ';  amended  by  the  ("ommiKsiouers  in 
1901,  b^  inaerting  at  the  beginning:  "  Kutriea 
lu  original  books  of  account  or  other  business 
records,  maile  in  the  regular  and  ordinary  course 
of  business,  and  at  or  near  the  time  of  the 
transaction,  may  be  read  as /in'muyiic/r  evidence 
of  the  facta  stated  therein,  though  the  person 
tnakingsnch  entries  ia  not  deceased,  if  it  appears 
that  they  were  made  as  provided  in  this  section 
and  that  the^  were  intended  to  be  correct "  • 
for  the  validity  of  this  amendment,  see  a»U, 
1488);  Cula.  Annot.  Stats.  1891,  §4817  (when 
In  any  civil  action  "  the  claim  or  defense  is 
founded  on  a  book  account,  any  party  or  in- 
terested person  may  testify  to  his  acconnlbook 
and  the  items  therein  contained ;  that  the  same 
i«  a  book  of  original  entries,  and  that  the  entries 
therein  were  made  by  himself  and  are  true  and 
just,  or  that  the  same  were  made  by  a  deceased 
person,  or  by  a  disinterested  person,   a  non- 
resident of  the  State  at  the  time  of  the  trial, 
and  were  made  by  such  deceased  or  nun-resident 
person  iu  the  usual  course  of  trade,  and  of  his 
?""?..'"  •■nployment  to  the  partv  so  testify- 
ing');  Del.  Key.  St.  1893,  c.  107,  §  II  (a"  book 
of  original  entries,  regularly  and  fairly  kept," 
offered^  with  plaintiff's  oath  or  affirmation,  is 
admissible  to  charge  the  defemlaiit  "  with  the 
sums  therein  contained  for  goods  sold  and  de- 
livered, and  other  matters  properly  chargeable 
in  an  account,"  or  is  adiuissihle,  witli  defendant's 
oath  or  affirmation,  to  e8tal>lish  a  set-off ;  "  cash 
items  are  not  properly  so  chargeable  " ;  "  pro- 
vided that  the  party  proving  his  book  of  original 
entries   shall  be  subject  to   cross-examination 
touching  tlie  same  and  the  entries  therein  and 
the  transactiiins  to  which  such  entries  relate  ")  • 
F\a.   Kev.  St.  1899,  $  1120  ("In  all  suits  tlie 
shop-lxMiks  and  books  of  account  of  either  party, 
in  which  the  charges  and  entries  shall  have  been 
originally  made,  shall  be  admissible  in  evidence 
in  favor  of  snch  partv,"  tlie  jury  to  judge  of 
credibility) ;  Ga.  Code  1895,  §  5182  ("  The  books 
of  account  of  any  roercbant,  shopkeeper,  physi- 
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New  England  States,  the  original  colonial  tUtntee  fell  into  desuetude,  and 
the  practice  was  iierpetuated  by  judicial  rulings.    But  in  some  of  the  South- 


eba.  Uackrailh,  or  other  nma  doing  •  nm. 
aUr  buioMi  ud  kMpinc  £uy  eotrk.  th.ra^ 
may  In  »dmiM«l  in  cTidrnce  u  proof  of  inch 
•oconnU.apunthifollowioKcaoditiuu*:  1.  'Hurt 
ho  kept  uo  clorli,  or  eUa  th«  clerk  ie  denl  ur 
othorwlM  ioacceiaibla,  or  for  any  other  nuoa 
the  clerk  ia  di«)aiUi8ed   from    teetifrinir:    S. 
Ipon  proof  (the  uuty'.  oMh  being  uiSieat) 
that  the  book  tendeml  b  hii  book  of  original 
•ntriMi  3.  IJpou  proof  (by  hie  ciutumen)  that 
he  unally   kept    ?orrecl  buoki;   4.   Upon  iu- 
("•xtion  by  the  Conrt,  to  lee  if  the  book*  ai« 
i..«from  any  euipiciou  of  frand");  Ida.  Ber. 
St.  1887,  t  im  (like  Cal.  C.  C.  P.  |  1946): 
/tf.  Her   &.  1874.  c.  61,  |  3  ("  WherJ  in  any 
ciTil  action,  lult,  or  proceeding,  the  ckim  or 
defenie  ii  founded  on  a  book  accoont,  any  party 
or  intereeted  pemu  may  taetify  hi  hia  accoont- 
book,  and  the  itenii  therein  coutaiiiad :  that  the 
iame  is  a  book  of  original  eiitrin,  and  that  the 
•otnee  therein  were  made  by  hinuelf,  and  ara 
tme  and  jut ;  or  that  the  aanie  were  made  by 
a  daceaaed  person,  or  hv  a  diaintereeted  pemn, 
a  non-resident  of  the  State  at  the  time  of  the 
trial,  and  were  made  by  each  deceased  or  dis- 
interested person  in  the  osnal  coarse  of  trade, 
and  of  his  dntv  or  employment  to  the  party  w 
tettifyinx;  and  thereupon  the  said  arcount-hook 
and  entries  shall  he  admitted  aa  evidence  In  tba 
cause  ") ;  187S.  Presbvterian  Chuvh  v.  Emenon. 
6«  HI.  S69.  S7I  ("this  section  is  a  repeal  of 
the  common  law  role  as  to  the  admissitiility  of 
an  account  hook ') ;  I89S,  Houae  r.  Beak.  141 
Id.  MO.  297,  30  fJ.  E.  1066  ("Hertion  3.  which 
wiis  first  passed  in  1867   (Uws  of   1867,  {  3, 
p.  184),  adds  to  and  enlarges,  but  does  not 
repeal  the  common  law ;  a  contrary  statement 
made  in  Presbyterian  Church  v.  Efmarson,  66 
ill.  869,  was  mere  dictum,  and  not  necessary  to 
the  decision  of  the  case");    /a.  Code   1897 
>««=«  (like  Cal    C.  C.  P.  |  1946,  with  "or" 
instead  of  "  and,"  in  the  second  class  of  cases) ; 
1 4683  ("  Rooks  of  account,  containing  charsea 
by   one   party   against    the    other,    made    in 
the  ordmary  coum  of  business,  sre  leceiTabla 
m  evidence  only  under  the  following  circnm- 
stancca   .  .  .  First,  the  books  must  show  a  con- 
tmnons   dealing    with    persons   ceneraUy,   or 
several   items   of   charges   at   different  times 
agwnst  the  other  party  in  the  same  book  or  set  of 
books;  Second,  it  must  be  shown,  by  the  party's 
oath  or  other  *i»e,  that  they  are  his  books  of 
original  eotrit;,*    Tliinl,  it  must  be  shown  In 
like  manner  thst  the  charges  were  made  at  or 
near  the  time  of  the  transaction  therein  entered 
niilem  naiisfartorv  reasons  appear  for  not  msk- 
iiiK  «uch  proof;  Fourth,  the  clianres  must  also 
be  verrfiej  by  the  party  or  the  clerk  who  made 
the  entneii,  to  the  effect  that  thev  believe  them 
jnat  and  true,  or  a  suflScient  reason  must  be 
Ifiveu  why  the  veriflcatlon  is  not  made  ") :  A'aa 
<ien.  St.  I8U7,  c  95,  J  378  ("Entries  in  books 
of  account  may  be  admitted  in  evidence  when  it 
»  maile  to  appear  by  the  oath  of  the  perM>n 
who   m:ide  the  entries  that  such  entries  are 
correct,  and  were  made  at  or  near  the  time  of 
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tha  ttar.i^jloo  to  which  tber  idata,  or  apoa 
proof  of  tha  haadwritiug  of  tha  parson  who 
made  the  entries  in  rasa  of  his  death  or  absenc* 
from  the  county")  j  ATs.  C.  C.  P.  1895,  f  606, 

rur.  7  (quoted  osto,  1 4M) ;  ^.  Hav.  Civ.  6.1  SSS, 
It4S  ("The  books  of  marchaota  cannot  ba 
given  in  evidence  in  thair  favor") ;  Mki.  Como. 
L.  1897,  I  10198  ("In  all  trials  .  .  .  books  6f 
account,  containing  charges  oraatriaa  for  money 
paid,  laid  out.  or  furnishad,  shaU  ba  received 
and  admitted  as  evidence,  and  deemed  to  ba 
avidenca  of  such  charges  and  aatriea,  and  that 
snch  monevs  ware  so  paid,  laid  oat,  furnished, 
or  lent,  as  is  in  such  hooka  charged  or  anUred. 
and  of  tlie  liability  of  tba  psrsoo  charged  thanl 
for.  in  tha  same  manner  and  to  the  same  extent 
aa   books  of  account  containing  charges  for 
goods,  waraa^  or  merchandisa  sold  and  delivered, 
ara  received  and  admitted  as  avidenca  of  sale 
and  delivery  of  such  goods  and  merchandise, 
•ad   of  the   liability  of  tha   person   charged 
therefor;  provided,  thte  section  shall  not  apply 
to  cases  where  persons  acting  or  having  acted 
as  commission  merehanta  or  agaota  for  the  sale 
of  prodnoe.  grain,  or  other  property,  anless 
aocompitniad  by  a  Toucher  or  receipt  for  tha 
money  so  claiibad  to  he  laid  oat,  lent,  or  fur- 
nished "1 ;  ifiaa.  Oen.  8t  1894,  |  5738  (party's 
acconnt^Moks    admissible,  when   he   produces 
them  "  and  proves  that  tha  said  hooka  are  his 
books  of  account  kept  for  that  purpose;  thst 
tbay  contain  the  original  entries  of  charges  for 
moneys  paid,  or  goods  or  other  articles  de- 
livered, or  work  and  labor  or  o''  er  services  per^ 
formed, or  materials  furnished;  .hat  tlie charges 
thenin  were  made  U  the  time  of  the  tranwc- 
toous  therein  entered;  that  they  were  in  the 
handwriting  of  some  person  anthoriied  to  make 
charges  in  said  books,  and  are  just  and  tme  as 
the  person  making  such  proof  verily  believes; 
the  wilneM  by  whom  said  books  sre  sought  to 
be  proved  being  tubiact  to  all  the  rules  ofcross- 
examination,  and  said  books  subject  to  all  just 
exceptions  aa  to  their  credibility");   |  6739 
(•'  Where  a  hook  has  marks  which  show  that 
the  items  have  been  tmnsferred  to  a  ledger,  the 
book  shall  not  be  testimony  unless  the  ledger  is 

Cduced");  {  5740  ("Any  entries  made  in  a 
k  by  a  person  authorised  to  make  the  same, 
ho  being  dead,  may  ba  received  as  evidence,  in 
a  case  proper  for  the  admission  of  such  book 
as  evidence,  on  proof  that  the  same  ara  in  his 
handwriting,  and  in  a  book  kept  for  snch  entries, 
without  further  verification  "  J ;  I  :-/4I  (where  a 
"CP""'""  IS  used,  production  of  such  books  to 
the  officer  snflices,  and  copies  of  entries  may  be 
attached);  Mo.  Bev.  St.  1899,  I  4653  (qnlited 
?■»••  K*?*J,!  Ji^'TS-  ^  C.  P.  1895,  {(  3837,  3838 
(like  Csl.  C.  C.  P.  (§  1946,  1947)  'hl^.  Comp. 
St  1899,  {  5919  (unbstantially  like  Csl.  C.  C.  P. 
f  1946,  sulwtltating  "or"  for  "and"  in  the 
second  class,  and  "presumptive"  for  " prima 
fac,t")i  {  5980  (like  la.  Code,  J 4683,  witli  "or 
set  of  books  omitted  at  tha  end  of  the  fint 
proviso) ;  N.  M.  Comp.  L.  1897,  |  3031  (in  civil 
*""*"■  "  the  books  of  accoant  of  any  merchsiut, 
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oro  Sutei  new  aUtute*  from  time  to  time  re-itated  the  terms  of  the  rule; 
and  in  the  legiaUUon  of  muiy  Weeteni  Sutet  thia  part  of  the  excepUon 


upoa  lb*  foUowiag  suwjiuona: 

Fint,  thai  h«  k«pt  no  vhtk,  or  «Im  th«  ckrk  la 
dead  ur  ioacc«Mibl«;  Hwroad,  apoa  prooT,  th* 
putv'«  uMh  baing  Mllkicut,  that  tba  buuk.  tao- 
deraU  U  tha  buok  of  urigiual  aotriaa;  Third, 
■pun  proof,  by  hi*  coatomaia,  that  ha  unallr 
kapt  curract  booka ;  Kourth,  npou  inapactioD  br 
the  Court  to  aaa  If  tha  bouka  ara  frea  from  wi; 
aunpiciou  of  fraud");  ins,  BrarU  v.  RoMnaon, 
»  N.  M.  417,  54  I'ao.  SSS  (tha  'foiasoing  aUtuia 
aupenadaa  tha  comoioo  law) ;  .V.  C.  Coda  1883. 
I  591  i  8t  1 758.  c.  57  |lu  elalma  "for  gooda, 
waraa,  aiid  merchandiaa  b;  him  told  and  da- 
livarad  or  for  work  dona  and  parformad,"  on 
tha  claiinaat'a  oath  that  the  matlar  la  a  book 
account  and  "that  ha  hath  no  maana  to  nruva 
tha  delivery  of  any  of  tha  arliclas  which  ha  than 


("  llaraaflar  in  anr  anit  or  aition  brought  ._ 
any  Court  within  thia  commonwealth  in  which 
tha  accounu  kapt  by  any  connon  rarriar,  rai^ 
road  company,  charterad  atorage  or  tranaporta- 
tion  company,  or  othar  public  corporatioa  doing 
boaincM  within  thia  conimonwaalth  aie  iuvolvad 
in  an  iaaua  betwaan  othar  partiei,  and  In  tha 
nanit  of  which  auch  common  carriar,  niilruiul 
company,  chartarad  atoraga  or  tranaporution 
company,  or  othar  public  corporation,  haa  no 
direct  or  pecnniarr  iuleraat,  a  copy  uf  iba  booka 
of  account  of  original  antrr  of  inch  common 
carriar,  railroad  company,  charterad  atoraKa  or 
tranaportation  company,  or  other  public  corpora- 
tion, nnder  tlie  oath  or  affirmation  of  an  officer 
or  amployae  in  charga  of  tha  booka  of  auch  com- 
mon carrier,  railroad  company,  charterad  iter- 
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contained  and  by  him  ao  prored  iren  hmajid* 
delirered,  and  that  be  hath  given  tba  oppoaing 
partv  all  juat  crediU,"  the  book  and  oath  an 
admiaaibia  for  artidea  delivered  within  two  yeara 

i^^.^lfc""   J*?"*]"".?  ■■"?.." '2'  •"'  P**^'  »•  wcivawa  in  eridence  in  all  triala  in  which 

amount  than  alxty  dollara");  |  in  (aimilar  the  buainaaa  or  tianaactiona  of  their  farma  or 

d^r-I^s?i.'.''^i°''  "'••  "'"«.'"«— «>••  plantatlonaahall  he  called  In  qnaation,aa  between 

book,  on  oath  that     there  ar«  no  witneaaaa  to  tha  farmer  or  planter  and  hia  employeea.  in  tha 


or  action,  ahall  be  and  become  prima  farit  erC 
deuce") ;  S.  V.  St.  1781,  Q«n.  St.  I88S,  t  )W2«, 
Coila  1902,  I  MOO  ('Booka  of  original  entry 
kept  by  farmera  and  pUntera  relatiug  to  tha 
tranaactlona  of  their  farma  or  plantationa  ahall 
be  receivable  in  eridence  in  all  triala  in  which 


■ —.,     •■■«■  wiavaw    aaav    aav     *■  IkUV^BOS     iW 

hu  knowledge  capable  of  proving,"  etc. ;  the 
oattera  to  ha  within  thrae  yawra  before  auit 
begun  and  two  yeara  before  the  death  of  tha 
deceaaed) ;  {  593  (a  copv  of  an  account  may  be 
need  inatead  of  the  original,  nnlaaa  tha  opponent 
haa  given  ten  daya'  notice  to  produce) ;  0*. 
Annot  Kev.  St.  1898,  |  6242,  par.  8  (quoted 
am*  I  488)  i  OU.  State.  1893,  |  4277  ("  Kntriea 
In  booka  of  acconnta  may  be  admitted  in  evi- 
dence, when  It  ia  made  to  appear  by  tha  oath 
of  the  peraon  who  made  the  entrlea  that  auch 
entriea  are  correct,  and  were  made  at  or  near 
the  time  of  the  tranaartlon  to  which  they  rehMa, 
or  npou  proof  of  the  handwriting  of  the  pereon 
who  made  the  entriea.  In  caae  of  hia  death  or 
abaence  from  the  county");  Or.  C.  C.  1'.  1892, 
I  767  (like  Cal.  C.  C.  P.  {  1948,  inserting,  after 
"  deceaaed,"  "or  without  tha  Bute."  and  after 
"  writinga,"  "  of  a  like  character  ") ;  f  788  (like 
Cal.  C.  C.  1'.  f  1947) ;  Pa.  «t.  1883*  June  22, 
P.  *  L.  Dig.  '•  Evidence,"  39,  40,  {  1  ("  book 
entriea  of  anr  bank  or  banker  doing  hnaineaa  at 
tlie  time  "  of  the  evidence  required  are  provable 
by  copy) ;  |  2  (in  admitting  thia  copy,  "there 
must  be  an  affidavit  or  the  teatimony  of  an 
officer  of  the  bank  stating  that  the  book  ia  one 
of  the  ordinary  booka  of  the  bank  nsoi  in  the 
traiiaactiou  of  ita  bnaineaa,  that  the  entry  ia  aa 
waa  iiriginally  made  at  the  time  of  ita  data,  and 
iu  the  usual  vonraa  of  its  buaineaa,  that  there 
are  no  interlineationa  or  eraanrea,  and  that  the 
copy  haa  been  compared  with  the  book,  and  ia 
a  correct  copy  of  the  aame,  and  such  book  shall 
be  open  to  tha  Inspection  of   any  uit«reated 
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aame  manner  aa  booka  of  merchants  and  ahop- 
keepera  at«");  St.  1827,  G.  8.  f  2229,  Coda 
1902. 1  2901  ( •  The  booka  uf  acraunta  of  tavem- 
keepen,  ahopkeepera,  or  retailers  of  apirlluona 
liouora  ahall  not  be  admitted,  allowed,  or  re- 
ceived M  evidence,  in  any  court  having  a  right 
to  tr.v  the  same,  of  any  debt  contracted,  or 
moneya  due,  for  apiritnoua  liquors  sold  In  lasa 
quantitr  than  aquart ") ;  7  ena.  Code  1896,  f  5562 
(in  actions  for  gooda  sold  and  delivered  or  for 
work  and  labor,  the  plaintiff'a  booka  of  account 
are  to  be  admiaaibia  to  prove  aale  and  delivery 
of  "articles  not  exceeding  aeventyfive  doUara 
in  value,  which  were  delivered  within  two  yeara 
before  the  action  brought.  It  the  plaintiff  make 
oath  (I )  that  the  matter  In  dl<|iute  is  a  book 
account,  (2)  that  he  has  no  means  to  prove  the 
delivery  of  auch  articlea  aa  ha  shall  then  pro- 
pnae  to  prove  by  hia  own  oath,  but  by  hia  book, 
(3)  tliat  tha  book  contalua  a  true  account  of  all 
the  dealinga  or  bat  aettlement  of  account 
between  them,  (4)  that  all  the  articlea  therein 
contained  and  by  him  ao  proved  were  reallv 
delivered,  and  (5)  that  he  haa  given  the  defend- 
ant all  just  credita");  f  5563  (a  deceased 
creditor's  reprrsentative  may  nse  the  book  on 
swearing  (1)  that  he  believes  the  account  just, 
(2)  that  there  are  no  witneaaaa  who  can  prove 
it,  (3)  that  he  "  found  the  book  with  the  account 
ao  atated,"  and  (4)  that  he  "  knows  of  no  further 
or  other  credit  to  be  given  ") ;  {  5564  (a  copy 
may  be  used  unless  the  defendant  liaa  given  no- 
tice, at  the  time  of  imne  joined,  to  produce  tha 
book) ;  {  5565  (if  both  paftiea  are  deceived  per- 
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WM  alM  embodiod  in  itatutea.  The  hiatorjr  of  thia  Weatern  legislation  ia 
obacure ;  but  it  aeems  to  liave  como  about  in  general  by  way  of  imitation  or 
adaptation  of  the  Southern  aUtutoa  familiar  to  many  of  the  early  emigronta. 
Much  of  it  preceded  the  abolition  of  partiea'  diaqualifioation  {ante,  §  677),  and 
waa  intended  to  alleviate  that  rule.  The  Weitem  legislation,  however,  waa 
often  broader  in  language  than  the  Southern  atatntea,  which  uaually  did  not 
do  much  more  than  perpetuate  the  original  colonial  practice  with  iU  narrow 
limitationa.  Moreover,  at  the  time  of  the  Western  euactmenU,  the  main 
branch  (or  general  exception  for  deoeaaed  peraona'  entriea)  waa  already  fully 
recognized  by  the  Courta ;  ao  that  the  language  of  these  sututea  often  ahowa 
tracea  of  this  main  exception,  and  in  acme  respecte  aervea  to  admit  evidence 
which  would  ordinarily  have  been  already  avai'able  under  the  judicial  ex- 
ception. It  ia  therefore  aumetimea  difficult  to  know  whether  the  atatute  ia 
to  be  regarded  aa  merely  declaratory  of  the  common  law  in  those  reapecta,  or 
whether  it  must  be  Uken  aa  a  aubatitute  replacing  and  excluding  the  com- 
mon-law principle.    Haviug  regard  to  the  hiatory  of  the  partioa'-booka  ex- 

■oDi'  raprcKDUlirM,  tha  decMMii  oppoiwnt'i 
book  miiy  Iw  ailmiiled  to  dinnruTe  vhargn): 
l/lak  Kev.  8t.  IS98,  |  9406  (like  Cal.  C.  C.  R 
i  1946) :  (V.  Statu.  I«94,  ff  IS37,  1238  (onutnl 
antr,  {  488) ;  IVit.  StMa.  ISM,  |  4186  ('  WheD- 
•rer  ■  piirtv  in  any  lauae  ur  proceediDE  tball 

Srodni.'e  at  tha  trial  liiiact'unnt-buukiaiiirtwear 
lat  th«  Miino  are  hi«  araouut-booka,  kept  for 

that  purpuM;  that  thejr  ruutain  tha  oiiKinal 

cntrim  uf  charge*  fur  |(ood»  or  other  articlea 

dalirered.  or  work  ur  lal>ur  or  uther  nrrivaa 

parfurmad  or  material*  (uund,  and  that  racli 

autriea  ara  jiut,  to  the  be>t  uf  hi*  knowledge 

■H''   belief;  that  laid  antriee  ara  in  hi*  own 

liaiidwritin|(,  and  that  they  were  made  at  or 

•bout  tha  tiinu  (ail  good*  or  other  artivlaa  weia 

dalirered,  laid  work  and  labor  or  other  aarricaa 

were  performed,  or  aaid  matariali  were  fonnd. 

tha  party  offerio^  such   book  or  book*  a*  ari- 

dance,  baiuK  anbject  to  all  the  mlee  of  eroaa- 

examination  by  tha  adrenw  party  that  would 

be  applicable  by  the  rnlea  to  any  other  wituaaa 

ciTing  teatimony  relating  to  said  book  or  book*. 

if  it  shall  appear  npoo  :ha  examiuation  of  aaid 

partv  thut  all  of   the  iiiterrogaturiea  in  thia 

section  contained  ara  satisfactorily  establwhed 

in  the  affirmative,  then  the  said  bonk  or  books 
shall  be  received");  |  4187  (''Whenever  tba 
original  eutries  mentioned  in  the  preceding 
section  are  in  the  handwriting  of  an  agent, 
servant,  or  clerk  of  the  party,  the  oath  of  such 
agent,  servant,  or  clerk  may  in  like  manner  ba 
admitted  to  verify  the  same,  and  said  )>uokB 
shall  be  testimony"  as  in  }  4186;  provided 
that  under  neither  coction  shall  a  book  "  ba 
admitted  as  testimony  of  any  item  of  money 
delivered  at  one  time  exceeding  five  dolliira,  or 
of  money  paid  to  third  persons,  or  of  chargea 
for  rent ") ;  f  4188  (a  liook  with  marks  showing 
a  poeting  in  a  ledger  is  inailmiMihle  "  unless  the 
ledger  be  pro:inced");  {  4189  ("Anv  entries 
made  io  a  book  bv  a  person  autbori>ed'  to  make 
the  same,  ha  being  dead,  may  be  received  as 
STidence  in  a  case  proper  for  tha  admisaion  of 


tnch  books  aa  arldanca.    Entriea  la  a  book  or 
other  permanent  form,  other  than  those  men- 
tioned ip  II  4186  and  4IS9  t,  in  tha  nsual  coursa 
of  baalMaa,  conteroporaoeoBS  with  the  trauaae- 
tioits  to  which  they  relate  and  aa  part  of  or 
conaectad    with    snch    transactioos,   made    by 
paraons  anthoriied  to  make  tha  same,  may  ba 
received  in  evidence  when  shown  to  have  baea 
ao  made  upon  the  teatimonr  either  of  the  parson 
who  made  the  same,  or  it  ha  ba  beyond  tha 
leach  of  a  sabpaiia  of  the  trial  Court  or  inaanf, 
of  any  parson  having  custody  of  tha  entries  and 
testifying  that  tha  same  were  made  by  a  person 
or  persona  authorised  to  make  them  in  wliwia 
handwriting  tliar  are,  and  that  they  an  true 
nod  correct  to  the  beat  of  his  knowledge  and 
belief.    In  cane  snch  entries  are,  in  the  nsual 
coarse  of  busineas,  also  made  in  other  books  or 
popon  ■•  a  part  of  tha  system  uf  keeping  a  rec- 
ord o!  snch  transactions,  it  shall  not  ba  nacea- 
aary  to  piwluca  aa  witnaaaea  aU  of  tha  persona 
aubiect  to  subpana  who  were  engaged  in  tha 
making  of  such  entries ;  but  before  such  entriea 
an  admitted,  tha  Court  shall  be  aatisflad  that 
they  are  geuuioe  "  and  fulfil  tha  above  rules) ; 
I  4l89i  ("  Whenever  any  evidence  shall    be 
required  .  .  .  from  tha  books  of  any  bank  or 
hanker  doing  business  at  tha  time,'' copies  of 
entriea  are  admiaaible,  with   a  bank  officer's 
affidavit  or  testimony  that  tha  buok  is  "  one  of 
the  ordinary  hooks  of  the   bank  used  in  the 
transaction  of  itt  business,"  that  the  entrv  "  was 
originallv  made  therein  at  the  time  of  its  date 
and  in  the  nsual  course  of  the  busineas  of  the 
bank,  that  there  are  no  interlineations  or  eras- 
ures, that  the  book  is  in  the  custody  or  ronirul 
of  the  hank  ") ;  |  3933  (after  the  decea:.^  of 
an  executor  or  adrainistraior,    hia  liouka   of 
account  "as  such  executor  or  ailminiatnitor, 
appeannp;  to  have  been  kept  in  his  own  hand- 
writing,'  an  sdmissible  to  prove  receipts,  dis- 
bursements, and  services) ;   Wko.  Rev.  St.  1887, 
I S590.  par.  6  (quoted  ante.  |  488). 
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oeption,  it  Mems  Mf«r  tnd  mow  comet,  h  it  certainly  la  mora  advtntageons, 
to  regard  these  statutes  h  intended  to  enlarge  or  to  replace  merely  the 
perties'-booke  branch  of  the  exception;  so  that  whatever  principle  there 
was  at  common  law  for  the  main  exception  (for  regular  entries  by  deceased 
persons  in  <^neral)  remains  unaboliMhed  by  these  sUtutes.  Their  clauses, 
therefow,  which  deal  with  such  entries  of  persons  deceased  or  aijsent,  are 
merely  declaratory  and  cumulative,  and  the  remaining  limitations  or  ele- 
ments of  the  main  exception  at  common  law,  uiimentioned  in  the  statute, 
remain  in  force  as  at  common  law.  The  result  of  these  statutes,  as  affecting 
in  general  the  existence  of  either  of  tlie  branches  of  the  Exception,  is  later 
dealt  with  (^pott,  §  1561). 

The  statutes  in  their  details  may  affect  any  of  the  topics  of  the  ensuing 
sections,  particularly  in  the  branch  dealing  with  parties'  books.  Though 
they  have  been  collected  h^re  at  the  outset,  the  common-law  limitations 
examined  in  the  following  sections  must  be  understood  to  be  subject  to  the 
local  control  of  these  statutes. 


A.  RiouLAR  Entries  in  Ormkral. 

1.    The  Necessity  Prlaolple. 

§  1521.  Death,  Absenoe,  etc.,  of  the  Batrant  On  the  principle  of  necessity 
(ante,  §  1421),  this  Exception  sanctions  the  use  of  statements  by  persona 
whose  testimony,  though  not  necessarily  the  sole  evidence  available  on  the 
subject,  is  yet  the  only  testimony  now  available  from  that  person.  Hence 
the  usual  rule  applies  that  the  })er8on  muxt  be  unavailable  at  a  witntM : 

1750,  Hardwickt,  L.  C,  in  Lefthnrt  t.  Warden,  2  Veil.  8r.  64  :  "On  proof  thst  the  de- 
clarant wss  dtad,  tach  entry  has  been  read ;  ...  by  resnon  of  the  difficulty  of  making  of 
proof  in  casea  of  tbis  kind,  the  Court  has  gone  so  far." 

1810,  Parktr,  C.  J.,  in  WtUk  y.  Barrett,  15  Mass.  880 :  "  The  qnention  was  thought  to 
fall  within  the  general  rule  wliirh  requires  the  best  CTidenoe  the  nat'"-«  '  the  csm  admits 
of .  .  .  .  It  is  analogoui  to  the  exceptions  to  other  general  rules  of  evidence." 

1823,  Story,  J.,  in  Niekolli  t.  Webh,  8  Wheat  82«  :  "  It  is  the  best  evidence  the  nature 
of  the  csHe  admits  of.  If  the  party  is  dead,  we  cnnnot  have  his  personal  examination 
upon  oath,  and  the  question  then  ariHes,  whether  there  Rhall  be  a  total  failure  of  justice, 
or  secondary  evidence  shall  be  adniitt<'d  to  prove  facts  where  ordinary  prudence  cannot 
guard  us  ag^ost  the  effects  of  human  mortality." 

As  is  frequent  in  these  Hearsay  exceptions,  the  principle  of  unavailability  has 
not  been  fully  and  consistently  carried  out.  Certain  specific  situations  have 
from  time  to  time  been  ruled  upon  as  sufficient  or  insufficient. 

(1)  It  is  of  course  at  least  necessary  that  the  witness  should  be  somehow 
unavailable.  Where  the  absence  of  the  desired  witness  is  not  somehow 
accounted  for  (except  when  a  party,  under  the  other  branch  of  the  rule),  the 
entries  cannot  be  used.' 


*  To  the  following,  add  the  cams  infra,  notes 
>-«;  1891,  Terry  r  Birmingham  N. 'Bank,  93 
Ala  608,  9  So.  199  (atdrk-exchange  l>uoks  ex- 
cluded) ;  1898.  TenDercre  &  C.  K.  Co.  v.  Dan- 
forth.  112  id.  80,  20  So.  502  (estimatca  of  r<»t 
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by  a  oonstmctor  not  acconntrd  for.  excluded ) ; 
1874,  Biirthulomew  r.  Farwell,  41  Conn.  109 
''»|uiring  the  entrant  to  be  prodnrrd  or  shown 
to  be  nnavailable ;  on  thin  point  orermles  Bntler 
c.  Iron  Co.,  U'M,  2g  Conn.  360,  an  anom&loB" 
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(2)  Of  the  vftrioM  facto  lufflcientlj  exoiuiug  from  production,  dtalk,  ■•  in 
other  HearMj  exception!,  ia  the  common  and  univeraally  conoeded  inatanca.' 
Ituanitg  ahould  be  equally  sufficient.*  lUnim  affectively  preventiag  tha 
attendance  of  tha  witneaa  should  aulBoa.*  Ab$inu  from  iKt  JHritdieiiim 
should  admit  the  statemenU,  and  this  ia  ganarally  conceded ;  *  the  offeror  might 
in  a  particular  case  be  requited  to  show  the  witness'  unwillingness  ti  return 
and  testify,  or  perhaps  tha  inability  to  obtain  a  depoaition ;  but  this  require- 
ment is  not  sanctioned.  The  other  caaea  of  unavailability  may  no  doubt  be 
premnted ;  to  all  of  them  appliea  the  broad  Unguage  of  Chief  Justice  Sliaw  :• 
"  The  ground  is  the  impossibility  of  obtaining  the  testimony,  and  the  cause  of 
such  impossibility  seems  immaterial"  In  some  of  the  statutes  (quoted  antt, 
1 1519),  other  grounds  of  unavailability  are  ezpreaaly  named ;  occasionally  the 
broad  principle  is  laid  down  that  the  atatemento  are  usable  "  if  sufficient 
reason  is  given  "  for  the  entrant's  non-production.^ 

The  practical  impoasibility,  on  grounds  of  mtrtmttilt  iHeonvtnune$,  of  pro- 


ruling)  :  IMS,  Bmdm  v.  mmmoiM,  17  III.  5lt ; 
ISOI,  KM*  Bank  o<  PIIm  r.  Brows,  l«»  N.  T. 
SIS,  59  N.  R.  I  (bank-bookaexclvM,  thtnuikert 
not  heint  mtiiduMiI  for) ;  ISM.  Bairl  r.  R*lll,r, 
39  n.  C.  A.  78, 13  U.  8.  App  l>7,  tS  F«d.  H4 
(ho«plt»l  record  by  panon  not  ciiUtd,  (xclailcd). 
The  fiillowlttfc  mm  iKoald  h«v*  bMn  plac«>l  on 
thta  griHinil :  ISS4,  Wmkmm  '.  Cunnincham,  U 
Cnl.  410.  4  Har  40i«  (her*  the  booka  of  aroianl 
of  one  I..  H ,  c»ll«d  «•  •  wilnana,  w«f«  rej«rt«d, 
bat  on  the  alunni  groowl  that  "  tha  aatriea  in 
thin  book  did  not  bind  defenilanu  " ;  no  aalhoriiy 
cilwl). 

If  the  entrant  ia  pr«Mn(  in  court,  he  ahould 
nee  the  eiiirie*  to  aiaiit  bia  racoUection  (/xu', 
U  IS30,  IMOl. 

*  Ala. !  IS95, 8an<U  v.  Hammal,  10S  Ala.  634, 
IS  So.  489;  Cam.:  IS4S,  Uringetoa  v.  Trier, 
14  Conn.  498;  ISSK,  Htilaa  v.  Homer,  81  id.SlI : 
1857.  Aihmcad  v.  Colbr,  M  id.  310;  1H74, 
Bartholomew  >.  FarweU,'4l  id  109;  .lf<f  ;  1807, 
Clarke  r.  Magrader,  S  II.  *  J.  77 ;  Matn  :  18.18, 
Waxbingtiin  Bank  r.  I'rvicotl,  SO  l>i<k.  -)41; 
y.  M.:  1885,  t'rice  v.  (iarUnrI,  3  N.  M.  389,  < 
IV;.  472;  .V.  v.:  1843,  Hhrldon  r.  Brnhani.  4 
Hill  131  j  1865,  Iceland  f.  Cameron.  31  N.  Y. 
Ill  ;  1X78.  Piiher  v.  Maror,  67  id.  77;  Pa.: 
IS08,  8terrett  v.  Bull,  I  Ainu.  S37  ;  1821,  Pat- 
ton'*  Adm'n  v.  Aeh,  7  S.  fc  R.  125. 

*  1888,  BridgKwater  r.  Konhorjr,  54  Conn. 
SI  7,  6  Atl.  415  (boulu  of  a  phvekian,  who  "  had 
become  mentally  incompetent  to  teetify,"  admit- 
ted;"  it  is  the  liame  aa  If  he  were  dead) " ;  1825, 
Union  Bank  v.  Knapp.  3  Pick.  109 

»  In  Taylor  t>.  K.  Co.,  80  la.  4.15,  46  N.  W. 
64  (1890),  wliere  it  waa  a  railroad-emplovee'i 
duty  to  make  an  entry  of  certain  thinn  anil  the 
entrant  wan  kept  away  br  illneaa,  the  entriee 
were  rejected  ;  tint  the  opinion  doea  not  indicate 
an  apprehension  of  tlie  real  pointK  involved. 

*  1833,  Nor;h  Bank  i:  Abbot,  13  Pick.  471 ; 
Khaw,  C.  .r. :  "  It  waa  mliiifactorily  provxd.  not 
merely  tliat  the  witneaa  wa«  out  of  the  jurimlic- 
lion  of  the  Conrt,  bat  that  it  had  become  im- 
poaaibla  to  procure  hi*  tcitimouy.    We  caunot 

1888 


dkrtingnbh  tkia.  In  prineipla,  from  tha  eaa*  of 
daatk  or  alianation  <rf  mind.    Tha  groand  ia  th* 


impoaaibllity  of  obtaining  th*  teatioMmr,  and  th* 
caoa*  uf  aarh  ImpoMibility  ***ma  immttarial." 
Attordi  1837,  Moor*  «.  Aadiewa,  »  Port.  lOS 
(MrttaaaBl  abaanr*) ;  ISa4,  EUiotl  >.  Dycke,  7S 
Ala.  157 ;  1890,  McDonald  v.  Came*.  90  id. 
147,  7  Ho.  tit  ("  iBdetait*  sha*nc*  from  th* 
Dtat*  "  aaOraa)  i  IStS,  8t.  Looia,  I.  M.  4  H.  R. 
Co.  t.  Hmdowo,  67  Ark.  40t,  II  8.  W.  878 
(abaanc*  from  jvriadietioa,  aofficienl ;  hnt  b*r* 
BO  effort  had  lirra  mad*  to  And  him,  and  th* 
entrie*  wn*  exclodad) ;  Gal.  C.  C.  P.  1871,  ■■ 
amended  1901,  |  1947  (regnlar  entri**  mad*  ad- 
misaible, "  though  th*  paraoa  making  anch  *» 
triea  ia  not  denaaed  " ;  a**  th*  quotation  aHU, 
1 1.^19) ;  1874,  Bartholomew  v.  Karwell,  41  Conn. 
109;  1889,  Culver  «.  Marki,  119  Ind.  565,  IS 
N.  R.  lOtM;  1871, Karr  ■>.  Stiver*, 34 la.  125 ;  1877, 
Poor  e.  Robinaon,  13  Rnah  190,  194  ("  died  or 
ahacooded"  anfflcea);  lid,  Cameron  Lumbar 
Co.  V.  HomarvUle,  119  Mich.  551,  89  N.  W.  .346; 
1808,  Sterrett  r.  Bull,  I  Rinn.  137 ;  1823,  Elm* 
p.  Cheira,  1  McC.  349 ;  1896,  Rigbv  r.  I<ogan,49 
8.  C.  651,  34  8.  R.  56;  1865, 'renneretain'* 
Champagne,  3  Wall  149,  ataii/*;  1883,  Vioal*. 
Ureen,  21  W.  Va.  313  (temporary  abaanc*  do** 
not  anfllc*)  Contra  ;  1 793,  Cooper  r.  Maraden, 
1  Ei>p.  I ;  1849,  Biowninit  e.  Flanagin,  29  N.  J. 
L.  5«7,  578  ;  1826,  Willmr  r.  Helden,  6  Cow. 
163;  1908,  McKerni  r.  Bank,  —  R.  I.  —  ,  54 
Atl.  49  (account-hooka  of  a  third  peraon  out  of 
the  State,  excluded  ;  hnt  the  Conrt  proceeda  alao 
on  the  ground  that  the  entriea  mnat  be  againat 
intermit ;  thia  radical  miaconception  of  the  whole 

Erini'iple  of  thia  Exception  ia  scarcely  palliated 
y  the  cin-nmatance  that  it  reata  on  a  further 
niiannderatanding  of  Mr.  Greenlear*  original 
language  on  thia  point) ;  1894,  Little  Rock  Gran- 
ite Co.  V.  Dallas  Co.,  13  C.  C.  A.  620, 66  Fed.  523, 
$emNe. 

*  Quoted  in  note  5,  lupra. 
V  Applied  in  Volker  v.  Bank,  16  Nebr.  60S,  41 
N.  W.  731. 
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iluciog  all  the  clerVt,  MlMmen,  teunsteni  '  like,  who  have  contributed 

their  knowledfte  in  making  up  the  item*  aous  Hocouiits  ie  by  ioom 

Oourta  recognixed  h  a  tufilcient  grouud  for  nc.  ^  mduotion  ;  but  thii  ground 
can  better  be  examined  in  oon»iduriug  the  um  u(  entrien  resting  on  the  com* 
bined  knowledge  ut  two  or  more  periwni  ( pott,  §  1530).  The  policy  of  these 
rulings,  lo  tar  aa  it  exempt*  from  the  priMiucliun  of  alt  but  one  verifying 
person,  on  the  ground  of  mercantile  convonience,  is  deserving  of  common 
adoption.  The  general  principle  should  recngniae  practical  inconvenience  aa 
an  excuse,  subject  to  the  judge's  discretion  to  require  the  entrant's  production 
for  orosa-examination  where  the  nature  of  the  dispute  renders  it  desirable. 


2.   Tke  OlrewnsUatlal  Owaraatee  tt  Trmtwortlrtnese 


§  1522.  Keaacne  of  the  rilaelpte.  The  reasons  justifying  the  admission  of 
this  class  of  statements,  untested  as  they  are  by  cross-exftmiiiation,  have  not 
been  aa  clearly  defined  by  the  judges  as  in  other  Hearsay  excf  ptions ;  but 
they  seem  fairly  clear.  They  tall  within  the  second  general  type  already 
described  (ante,  §  1422),  t.  e.  the  situation  is  one  where,  even  though  a  desire 
to  state  falsely  may  casually  have  subsisted,  more  powerful  motivex  to  ao* 
curacy  overpower  and  supplant  it.  In  the  typical  case  of  entries  mitdu  syste- 
matically and  habitually  tor  the  recording  of  a  course  of  business  dealings, 
experience  of  human  nature  indicates  three  diHinct  though  related  niutivea 
which  operate  to  secure  in  the  long  run  a  sutlicient  degree  of  prubable  trust- 
worthiness and  make  the  statements  fairly  trustworthy : 

(1)  The  habit  and  system  of  making  such  a  record  with  regularity  calls  for 
accuracy  through  the  interest  and  purpose  of  the  entrant ;  and  the  influence 
of  habit  may  be  relied  on,  by  very  inertia,  to  prevent  casual  inaccuracies  and 
to  counteract  the  ca.sual  temptation  to  mis-statements.  This  reason  has  been 
referred  to  in  the  following  passage : 

IMS,  Tindal,  C.  J.,  in  Paolt  v.  Diea»,  I  Bing.  N.  C.  649:  "It  in  easier  to  atats  what 
is  trus  than  what  is  false ;  the  prooess  of  inreiition  implies  trouble,  in  sacb  a  esse  un- 
neoessarily  ineumd." 

(2)  Since  the  entries  record  a  regular  course  of  business  transactions,  an 
error  or  mis-statement  is  almost  certain  to  be  detected  and  the  result  dis- 
puted by  those  dealing  with  the  entrant ;  mis-statements  cannot  safely  be 
made,  it  at  all,  except  by  a  systematic  and  comprehensive  plan  of  falsifica- 
tion. As  a  rule,  this  tact  (it  no  motive  of  honesty  obtained)  would  deter  all 
but  the  most  daring  and  unscrupulous  from  attempting  the  task ;  the  ordi- 
nary man  may  be  assumed  to  decline  to  undertake  it  In  the  long  run  it 
operates  with  fair  effect  to  secure  accuracy. 

(3)  It,  in  addition  to  tliis,  the  entrant  makes  the  record  under  a  duty  to  an 
employer  or  other  superior,  there  is  the  additional  risk  of  censure  and  I's- 
grace  from  the  superior,  in  case  of  inaccuracies,  —  a  motive  on  tlie  A-ho'e 
the  most  powerful  and  most  ]     )able  of  the  three.     This  reason  has  lusn 

more  than  once  mentioned : 
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1888,  Timlal,  C.  J.,  in  Poole  r.  Dlea.-^,  1  Bing.  N.  C.  8J8 :  «  The  elerk  had  no  interest  to 
make  a  false  entry ;  if  he  had  any  interest,  it  was  rather  to  make  a  true  entry ; .  .  .  a  false 
entry  would  be  likely  to  bring  him  into  disgrace  with  his  employer.  Again,  the  book  in 
which  the  entry  was  m«<1e  was  open  to  all  the  clerks  iu  the  otBce,  so  that  an  entry  if  false 
would  be  exposed  to  speedy  discovery." 

1819, 1'wlfr,  C.  J.,  in  Wel.h  v.  Barrttt,  18  Mass.  380:  "  What  a  man  has  aaid  when 
not  under  oath  may  not  in  general  be  given  in  evidence  when  he  is  dead  ...  But  what 
a  man  has  actually  done  and  committed  to  writing,  when  under  obligation  to  do  the  act. 
it  being  in  the  course  of  the  business  he  has  underUken,  and  he  being  dead,  there  seems 
to  be  no  danger  in  submitting  to  the  consideration  of  the  jury." 

IMS,  S,«i.yn«.,  ,1.  in  Ftn»er,lein;  Champagne,  3  Wall.  149:  "The  rule  resU  upon  the 
consideratio,,  that  the  entry,  other  writing,  or  parol  declaration  of  the  author,  was  within 

hh^rd.nary  business In  rll  [the  cases]  he  has  full  knowledge,  no  motive  to  false- 

hood,  and  there  is  the  strongest  improbability  of  untruth.  Safer  sanctions  rarely  sur- 
rounil  the  testimony  of  a  witness  examined  under  oath." 

This  last  motive  was  most  highly  thought  of  in  the  earlier  stages  of  the 
exception's  history,  and  in  England  it  has  come  to  be  regarded  as  in- 
dispensable. 

From  these  general  motives  and  reasons,  forming  the  policy  on  which  the 
principle  rests,  are  developed  certain  speciBc  requirements  and  limitations. 

§  1523.  Regular  Courae  of  BoaineM;  (1)  Bualn...  or  Oocnpation.  The  first 
general  requirement  is  that  the  entry  must  have  been  made  in  the  ren«kr 
course  of  business.    The  judicial  phrasings  of  thii  requirement  vary  in  terms  > 

The  entry  must  have  been,  therefore,  in  the  way  of  business.  This  may 
be  defined  to  mean  a  course  of  transactions  performed  in  one's  habitual  rela- 
tions with  others  and  as  a  natural  part  of  one's  mode  of  obtaining  a  livelihood 
It  would  probably  exclude,  for  instance,  a  diary  of  doings  kept  merely  for 
ones  pen  al  satisfaction ;  but  it  would  not  exclude  any  regular  record  that 
was  helpful,  though  not  essential  nor  usual  in  the  same  occupation  as  followed 
by  others.'  There  is,  therefore,  no  special  limitation  as  to  the  nature  of  the 
occupatpm'    Since  it  is  thus  not  essential  tiiat  the  occupation  should  be  a 

occupation  ") ;  1875,  State  r.  Phair,  48  Vt.  S78 
(Kovee,  ,1.,  "  niwle  by  him  in  the  regular  course 
of  bosiiieas  and  it  was  his  business  to  make 
then)    I. 

»  1876,  Fisher  v.  Mayor,  67  N.  Y.  77  (An- 
drews. J.:  "Itii  sufficient  if  the  entry  was  the 
natural  coBcoinitant  of  the  transaction  to  which 
It  relates,  ami  usuallv  accompanies  it "). 

»  The  fulliiwing  have  been  oilmitteU:  1816, 
Champueys  r  I'eck,  1  Stark.  3*6  (momoramluin 
of  delivery  of  copy  of  a  bill  by  a  clerk  who  usu- 
ally made  «nch  a  memomndum  npon  the  cony 
kept) ;  183.\  R.  v.  Cope,  7  C  A  1".  7J6  |  indonie- 
ment  of  service  on  an  order  of  the  alderinrn,  the 
wnter's  duty  beini;  to  serve  orders  and  indorse 
tliem  when  served) ;  1886,  Dridgewater  i>.  Box- 
burv,  54  Conn.  SI7.  6  Atl.  415  (physici.in's 
entries  of  services  rendered);  185.1,  Sasscar  v. 
fi'.'!!"^?' .?'"''•  *  "''•  *'8  (notary's  entries); 
1858.  I'erkins  ».  Aumsta  Co.,  10  Grav,  SS4  (cer- 
tiHcats  of  a  marine  inspector  as  to  a  vessel's  con- 
dilion) ;  1875, 1)e  Armond  c,  Ncasralth,  32  Mich. 
Il|t3  (weother-reconl  at  on  insane  asylum);  1894. 
Hart  r.  Walker,  100  Mich.  406.  410^  59  N.  W 


/n    J*^*,'  ^^"^Z    Turford,  SB.*   Ad.   890 

(larke,  .1 ,  and  Taunton..!.:  "in  the  ordinary 

course  of  huMness");  1835,   Poole  r.  Dicas.  I 

Uing   N.  0.  649  (Tindol.  C.  J..  ••  made  in  the 

usual,  coume  ami  nmiiue  of  bnsinras ") ;  I860 

Kawiins  ;■.  Kickanls,  28   IJeav.  373  (Romillv, 

M.   |{,  admiMiii)(  a  milicitor's  Imoks:  "in  tlie 

exercise  of  his  business  and  dutv.  .  .  ,  and  in 

the   reRuhr  course  of   his   business");    182.3, 

Nicholls  I    Wel.b,  8  Wheat  326  (Story,  J.,  of  a 

notary  nb'-.k  of  pMesis  :    ' .  .  .  an  employment 

in  which  ho  was  u.iually  enrniged ;  .  .  .  memo- 

randnm->  in  the  ordinary  discharKe  of  their  duty 

and  eMiployment ;  .  .  .  memorandums,  mode  by 

a  parson  in  the  ordinarv  course  of  his  business 

of  acts  which  his  duty  in  snrh  hnaincss  requires 

him  to  do  for  others  •') ;  1844,  WatU  r.  Howard, 

7  Mete.  481  (.Shaw,  0.  .1  :  "in  the  usual  and 

ordinary  course  of  their  bnsinetw,  in  relation  to 

acts  coming  within  the  scope  of  their  anthoritv 

and  dutv  ');  1848.  Dow  p.  Sawyer.  29  Me.  ll'g 

(■'  M  he  had  occasion  to  make  them  in  the  conrse 

of  his  huionew");  1865,  Kennedy  ».  Dovie    10 

All.  161  (•■  in  the  ordinary  course  of  his  business 
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mercantile  or  industrial  one,  nor  even  that  it  should  be  a  secular  one,  it  fol- 
lows that  a  reguter  of  marriages  or  the  like,  kept  by  a  priest  or  minister,  is 
admissible.*  The  admission  of  a  non-otticial  marriage-register,  however,  is 
not  recognized  in  England,  partly  because  of  another  principle  (poa,  §  1524), 
nor  in  some  of  the  American  courts ;  and  such  books  are  therefore  admissible 
in  those  courts  so  far  only  as  they  are  made  under  a  legal  duty,  i.  e.  on  the 
principle  of  Official  Statements.'  A  ship's  log-hook  is  admissible  under  the 
present  exception ;  but  as  it  is  in  some  jurisdictions  re(juired  by  statute  to  be 
kept,  it  is  thus  also  admissible  as  an  Official  Statement* 

§  1524.  Same  :  BngUah  Rule ;  Duty  to  a  Third  Paraon.  The  further  limi- 
tation exists  in  England  and  Canada  that  there  should  have  teen  a  duty  to 
a  third  person,  in  the  course  of  wliich  the  report  or  record  was  made.*  A 
suggestion  of  this  appears  in  the  language  of  the  early  American  cases ;  *  but, 
though  it  did  not  with  us  survive,  it  was  in  England  later  emphasized  and 
insisted  upon.  Its  requirements  are  strict.  First,  tliere  must  have  been  a 
duty  to  do  the  very  thing  recorded.*  Secondly,  there  must  have  been  a  duty 
to  record  or  otherwise  report  the  very  thing*  Thirdly,  the  duty  must  have 
been  to  record  or  otherwise  report  it  at  the  titnefi  This  limitation  is  a  remi- 
niscence of  the  early  history  (ante,  §  1517),  and  is  needlessly  strict. 

1525.  Same:  (2)  Regularity.    The  entry  offered  must  of  course  be  a  part 
01 .1  system  of  entries,  not  a  casual  or  isolated  one.    This  is  necessarily  in- 


174  (wMther-recnnl.'i  kept  st  an  afrlnm,  re- 
vived) i  1899,  Kulierta  i-.  Kice,  69  N.  li.  4:»,  45 
Atl.  837  (iiianranre-aKent'a  regiitter  of  policieo) ; 
1833,  Halliilay  v.  Martinet,  VO  .lohn.  173  (no. 
tarv'a  reconi  of  prutcats);  18.11,  Nichuls  v. 
Uuhlaniith,  7  Wend.  I«l  (riuliier's  mitk-e  of  non- 
Dayment  of  note) ;  I86S,  Lelantl  v.  I'ameron,  SI 
N.  Y.  131  (entr^-  in  a  lawyer's  racunl-book  of 
the  proceetlines  lu  a  canne) ;  1874,  LivinKnttin  v. 
Amoax,  S6  id.  S18  (receipt  bv  a  iheriS  for 
money  paid  liy  a  judgnieutHlebtor  in  redemption 
of  land  sold  on  execution) ;  1876,  Fiiilier  t>. 
Mayor,  67  id.  77  (atturnev'i  liooko) ;  189.\  Dick- 
ens r.  Winter,  169  I'a  1 36',  33  Atl  393  (time-book 
of  teaming;  done). 

Fur  a  nalarj't  entries,  see  further  past,  ${  1 535, 
1675. 

For  i>ricttCHrrfnt,  t»e  ptmt,  {  1704. 

For  corporalion-iviA;  see  anif,  J  1074. 

For  tarttj/vrt'  Hotri.see  further  iwif,  i  1524, 
1566,  1665. 

*  1865,  Gray,  J.,  in  Kennedy  n  Doyle,  10  All. 
161  ("An  entry  mode  in  the  performance  of  a 
religiou!)  duty  m  certainly  of  no  less  value  than 
one  made  by  a  clerk,  messenger,  or  notary,  an 
attorney  or  solicitor,  or  a  physician,  in  the  course 
of  his  secular  wcupatiou    ). 

*  The  cases  nre  collected  ;>oif,  {  1644. 

*  'rhe  c-ises  are  ci)llicte<l  poll,  1 1641. 

*  Enqlnnd:  1S.11,  Chambers  r.  Bernasconi, 
1  C.  k  .1.  451 ;  on  app.  I  V.  M.  A  R.  347 ;  1813, 
K.  r.  Worth,  4  CJ.  H.  133  (rejectiuK  a  farmer's 
IxMik  of  his  farm-laborers'  work  done,  because 
not  "  made  in  the  discharge  of  some  duty  for 
which  he  is  responsible";  "actually  in  the  dis- 
charge of  a  duty  to  another  person");   1687, 

16j 


Lyell  V.  Kennedy,  S5  W.  R.  735;  Canada: 
1877,  O'Connor  r.  Dunn,  3  Ont.  App.  347  (de- 
ceased surveyor's  notes  made  as  a  part  of  his 
regular  entnet,  not  admitted  on  the  facts) ; 
1883,  Canada  C.  H.  Co.  v.  McLaren,  8  id.  564 
(engineer's  entry  in  a  repairs-lxHik,  made  in  the 
course  of  duty  alter  a  tire ;  opinions  inconclu- 
sive). 

*  E.  q.  Storv,  J.,  in  Nicholls  r.  Webb,  quoted 
antr,  f  r523. 

*  1867,  Smith  v.  Blakey,  L.  R.  3  Q.  B.  333 
(Blackburn,  J.:  "The  duty  must  be  to  do  the 
very  thing  to  which  the  entrv  relates,  and  then 
to  make  a  report  or  record  of  it ") ;  1879, 1'olini 
V.  riray,  L.  K.  12  Ch.  D.  431 :  1887,  Lyell  t>.  Ken- 
nedy, sH/ira,  per  Bowen,  L.  J. ;  18!*5,  McGregor 
V.  Keiller,  9  Ont.  677  (deceaseil  surveyor's  field 
notes,  not  made  in  execution  of  a  spe'cittc  duty, 
excluded). 

*  1831,  Chambers  v.  Bernasconi,  mpra  (re- 
jecting a  deputy's  return  of  the  place  of  arrest, 
because  "  it  mar  be  the  duty  of  the  sherifTs  offi- 
cer to  make  a  return  to  the  sheriff  that  ho  has 
made  the  arrest,  but  it  is  not  a  necessary  part  of 
that  duly  that  he  shonld  state  the  particular  place 
of  the  arrest " ;  "  the  statement  of  other  circum- 
stances, however  naturally  they  may  be  thought 
to  find  a  place  in  the  narrative,  is  no  proof  of 
those  circumstances");  1867,  Smith  r.  Blakey, 
ntpra;  1879,  Foliui  v.  Gray,  L.  K.  13  Ch.  U. 
430,  426,  431 ;  1879,  Trotter  t>.  McLean,  L.  U. 
13  id.  679;  1879,  Masaey  i>.  Alleu,  ib.  558;  1887, 
Lyell  i>.  Kennedy,  tupra, 

*  1867,  Smith  v.  Blakey,  mprai  1879,  Polini 
V,  Gray,  lupra. 
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volved  in  the  reasons  (atite,  §  1522)  on  which  the  role  is  founded.  Thus  a 
single  entry  in  a  book,  made  after  it  has  been  closed  or  put  away,  or  without 
using  It  again,  or  a  memorandum  casually  made,  would  not  answer  this 
requirement'  This  regularity  of  the  record  may  be  evidenced  by  inspection 
of  the  book;  and  the  fulfilment  of  this  requirement  is  for  the  Court  to  pass 
upon  in  each  case." 

§  1526.  Contemporaneow  with  the  TnuiMotlon.  The  entry  should  have 
been  made  at  or  near  the  time  of  the  transaction  recorded,' —  not  merely 
because  this  is  necessary  in  order  to  assure  a  fairly  accurate  recollection  of 
the  matter,  but  because  any  trostworthy  habit  of  making  regular  busi- 
ness records  will  ordinarily  involve  the  making  of  the  record  contempora- 
neously. The  role  fixes  no  precise  time;  each  case  must  depend  on  ite 
own  circumstances. 

§  1527.  iro  MotlT.  to  lOmpresMt  It  is  often  added  that  there  must 
have  been  no  motive  to  misrepresent'  This  does  not  mean  that  the  offeror 
must  show  an  absence  of  all  such  motives;  but  merely  that  if  the  existence 
of  a  fairly  positive  counter-motive  to  misrepresent  is  made  to  appear  in  a 
particular  instance  the  entry  would  be  excluded.  This  limitation  is  a  fair 
one.  provided  it  be  not  interpreted  with  over-strictness.  The  exclusion  of 
the  notorious  Fleet  registers  of  marriage  (post.  §  1642)  illustrates  the  kind 
of  circumstances  that  call  for  the  application  of  this  requirement 

§  1528.  Written  or  Oral  Statemant.  That  the  statement  admissible  under 
the  present  exception  must  be  a  written  statement  has  been  generally  as- 
sumed in  this  country  in  the  judicial  phrasings  of  the  rule.'  In  England 
however,  it  seems  to  be  settled  that  an  oral  statement  is  equaUy  admissible* 
Since  m  that  jurisdiction  the  third  motive  of  trostworthiness  (ante,  §  1522) 
is  regarded  as  most  important,  and  the  statement  must  be  made  under  a  duty 
to  a  third  person  (anU,  §  1524),  it  may  be  conceded  that  an  oral  statement 


*  '816,  Dicknn  v.  Lodge,  I  SUrk.  2M  (bill  of 
iMioe  RiKned  by  a  captain,  not  received  to  show 
the  ebipping  of  goods  for  the  plaintiff) ;  1869. 
Barton  t-.  Dundas,  U  U.  C.  Q.  B.  J7S  (exclud- 
ing a  notice  sent  m  anosnal  conne) ;  ISSO,  Llllr 
p.  Larkin,  66  Ala.  IIS  (admitting  an  attorney's 
indorsement  to  a  note  among  an  administrmtor'i 
papers,  statins  the  date  of  the  accnnn^settle- 
ment) ;  1S9S,  Culver  v.  It.  Co,  108  id.  SiO.  18 
So  827  (written  report  on  a  railroad  accident 
byan  employee  to  his  emplover,  the  maker  not 
being  accounted  for,  excluded) ;  187S,  Kibbe  v 
Bancroft,  77  111.  19  (entrv  made  in  an  accoant- 
book  not  used  for  ten  years,  and  laid  aside  in 
the  meantime,  excluded) ;  1874,  Walker  v.  Cur- 
tis, 116  Mass.  loi  (memoranda  bv  a  snrrevor  in 
the  course  of  his  employment  on  a  particular 
enterprise,  admitted);  1901,  Sexton  r.TVerriiro. 

1  atf     %■  t._L      s  A  rife     ^»    ^T      an     *  —^  _     .  .^  ^L    * 


1 8635,  a  deceased  notary's  reniflcate  of  protest 
IS  not  admissible  as  a  regular  entrv,  when  the  fact 
of  notice  is  ilenied  by  affidavit) ;  "l897.  Barley  v 


Byrd,  85  Va.  316, 88  8.  E.  9i9  (memorandum  by 
Bushrod  Washington,  as  agent  for  .Tames  Wil- 
son,  receipting  for  the  possession  of  a  deed :  ex- 
cluded, Lecanse  not  found  in  a  book  of  ■•  entries 


rf  the  daily  bnsinesi  reenlarly  made");  1901, 
Kelley  e.  Crawford,  113  Wis.  368,  88  N.  W.  896 
(Stats.  (4189  applied,  to  exclude  entries  not 
shown  to  be  in  the  usual  course  of  business, 
etc.).  ' 

For  lenajrapkie  report!  of  testimony,  see 
pofi,  f  1669.  '' 

*  1848,  Dow  V.  Sawyer,  89  Me.  119. 

*  1818,  Champneys  r.  Peck,  1  Stark.  326 ; 

1838,  Doe  V.  Tnrford,  SB.*  Ad.  890.  Compare 
the  citations  pot,  {  1550,  under  the  other  branch 
rf  the  exception;  18T8,  Ray  p.  Castle,  79  N.C. 

...i  'S?*.'  ^°°'«  '■  ™«".  '  Bine.  N.  C.  649; 

1839,  Malone  e.  L'Kstrange,  8  Ir.  En.  IS ;  1879, 
Polmi  ».  Oray,  L.  R.  12  Ch.  D.  430,  per  Brett, 
L.  J. ;  1854,  Ixird  v.  Moore,  3/  Me.  380;  I86S, 
Kennedy  ».  Doyle,  10  All.  161 ;  1890,  Laasone 
V.  R.  Co.,  66  N.  H.  345,  854,  24  Atl.  909. 

>  But  see  the  paaage  from  Swayne,  J.,  in 
Fennersleiu's  Champagne,  ante,  {  1588. 

*  IS44,Ix)rd  Campliell,  in  Susses  Peerage 
Case,  I !  CI.  *  F.  1 13  ("  a  decUration  by  word  of 
month  or  by  writing  made  in  the  conne  of  the 
bu.hieiiR  ••) ;   1873,  R.  v.  Buckley,  13  Cox  Or. 


1898 


893  (oral  report  of  a  constaU*). 
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would  be  scarcely  inferior  to  a  written  one  in  trustworthiness.  In  this  coun- 
try, however,  where  that  limitation  does  not  obtain,  the  trustworthiness  of 
an  oral  statement  would  seem  to  be  far  inferior  to  that  of  a  written  one, 
especially  as  affected  by  the  second  reason  for  the  rule  (ante,  §  1522).  Never- 
theless, in  the  actual  conduct  of  business  by  subordinates  in  mercantile  or 
industrial  houses  (practically  the  only  cinss  of  persons  by  whom  oral  reports 
are  regularly  made),  the  element  of  duty  (as  required  in  England)  does  in 
fact  exist ;  and  where  it  does  exist,  the  case  seems  a  proper  one  for  the  adop- 
tion of  the  broader  English  rule  admitting  oral  statements.  Apart  from  the 
above  considerations,  there  is  no  reason  for  distinguishing  between  oral  and 
written  statements  to  the  disadvantage  of  the  former ;  no  such  distinction  is 
made  in  most  of  the  other  Exceptions.  In  those  Courts  admitting  entries 
baaed  on  joint  knowledge  (j)o$t,  §  1530)  there  is  in  effect  an  acceptance  of 
oral  reports. 


3.  Vaattmonial  Qnallfloationa,  and  Othw  Independent  RnlM  of  Evideno*. 

§  1530.  Personal  Knowledge  of  Entrant ;  BntrlM  by  Bookkeeper,  eto.,  on 
report  of  Saleaman,  Teamater,  eto.  (1)  There  can  be  no  doubt  that  the 
general  principle  of  testimonial  evidence  {ante,  §  657)  should  apply  here 
as  elsewhere,  namely,  that  the  person  whose  statement  is  received  as  tes- 
timony should  speak  from  personal  observation  or  knowledge.  This  prin- 
ciple has  often  been  invoked  in  excluding  entries  made  by  a  person  who  had 
no  personal  knowledge  of  the  supposed  facts  recorded.' 

(2)  But  does  this  principle  necessarily  exclude  all  entries  made  by  per- 
sons not  having  personal  knowledge  ol  the  facts  entered  ?  May  not  this 
lack  of  personal  knowledge  on  the  part  of  the  entrant  be  supplemented  by 
the  personal  knowledge  of  some  other  person  whose  knowledge  is  in  fact 
represented  in  the  entry  ?  In  other  words,  if  the  element  of  personal  knowl- 
edge can  somehow  be  adequately  supplied  by  a  third  person,  it  is  material 
that  the  entrant  himtdf  did  not  have  this  personal  knowledge  f  In  order  to 
work  out  this  problem,  it  is  necessary  to  keep  in  mind  the  results  already 
established  in  connection  with  the  doctrine  about  memoranda  of  past  recol- 
lection (ante,  §  751).  It  was  there  noticed  that  a  memorandum  whose  cor- 
rectness was  established  by  composite  testimony  could  be  used  ;  for  example, 
if  S  has  made  a  written  memorandum  of  a  transaction  done  by  him,  and  has 

with  W.,  not  admitted  on  the  mere  testimony 
of  ■  cashier  who  did  not  \teep  it  or  receive  or 

g  17  the  money);  I84S,  LivinipitoD  v.  Tyler,  14 
onn.  498;  1834,  Lord  v.  Muore,  37  &fe.  320; 
1873,  Chaffee  v.  V.  S.,  18  Wall  54S  (entries  ex- 
cluded of  a  collector  of  freight  noting  arrirab 
of  whiskey,  bat  made  merely  on  a  pemsal  of  the 
B.  L.  offered  by  the  ship-raptains,  who  them- 
lelree  had  no  personal  knowleifge  that  the  freight 
had  even  been  shipped) ;  1876,  Connecticat  M. 
L.  I  Co.  r.  Schwenk,  94  U.  S.  598  (entry  by  a 
lodge  secretary  of  the  age  of  a  member,  in  a 
miimte-book  of  an  Odd  Fellows'  Lodge,  ex- 
cluded). 


»  1871,  Arerr's  Ex'rs  v.  Arery,  49  Ala.  195. 
Peters,  J. :  "  ^nch  a  book  most  contain  the 
registration  of  aome  bet  ...  by  one  who 
would  at  the  time  hare  been  a  competent  wit- 
ness to  the  fact  which  he  registered.  Accord : 
1842,  Batre  i:  Simpson,  4  Ala.  313 ;  1880,  Davis 
r.  Tarver,  65  id.  102  (entries  by  a  clerk  of  an 
alleged  Innntic  were  not  ailmitted  to  „'.,»«'  that 
the  goods  received  were  necessaries  and  were 
the  consideration  of  a  note) ;  1890,  McDonald 
r.  Cames,  90  id.  148, 7  So.  919  ("  all  matters  with- 
in the  knowle<lge  of  the  person  making  the  en- 
tries"); 1900.  Walling  r.  Morgan  Co.',  126  id. 
836, 38  So.  433  (Uknk-lwok  contMning  an  account 
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given  the  writing  to  B,  who  has  copied  it  and  dentroyed  the  original,  then  if 
8  swears  the  original  to  have  been  accurately  made,  and  if  B  swears  the  copy 
to  be  correct,  the  copy  produced  is  thus  by  their  joint  testimony  rendered  an 
accurate  record  of  the  tmnsaction,  although  B  alone  has  no  personal  knowl- 
edge of  the  transaction  and  although  S  alone  does  not  know  the  copy  to  be 
correct    Furthermore,  it  was  seen  to  be  the  generally  and  properly  accepted 
extension  of  that  doctrine  that  the  same  result  ensues  where  S's  original 
statement  to  B  was  an  oral  report,  not  a  written  memorandum,  as  in  the 
typical  case  of  a  salesman  and  a  bookkeeper ;  because  in  this  case  S     vears 
that  his  report  of  the  transaction  to  B  was  an  accurate  statement  of  what 
he  did,  and  B  swears  that  his  entry  was  a  correct  record  of  what  B  reported 
to  him  ;  Bs  written  entry  thus  being  in  truth  a  copy  of  S's  report,  as  effect- 
uaUy  as  it  would  have  been  a  copy  of  a  memorandum.    Now  this  doctrine 
suffices  only  for  cases  where  both  S  and  B  are  produced,  and  by  their  joint 
testimony  on  the  stand  verify  the  writing  as  a  memorandum  of  past  recol- 
lectjon  (under  §  751,  ante).    If  either  S  or  B  does  not  come  to  the  stand,  then 
the  offer  contains  an  element  of  hearsay  assertion,  and  therefore  the  writing 
can  be  admiiisible,  if  at  all,  only  under  the  present  Exreption.     Is  there  any 
fatal  objection  in  the  way  of  this  ?    By  no  means.    There  are  three  possible 
situations : 

(1)  Suppose  B,  the  e7Ura)it,  to  be  deceased;  here,  if  S,  the  actor  in  the 
transaction,  sweare  to  the  correctness  of  his  original  memorandum  or  oral 
report,  the  element  of  personal  knowledge  is  sufficiently  supplied;  and 
the  entry  of  B  is  then  admissible  if  it  was  made  in  the  regular  course  of 
business. 

(2)  Suppose  S,  the  tratuaetor,  to  be  deceased,  but  B,  the  entrant,  to  swear  to 
the  entry  as  correctly  representing  B's  memorandum  or  oral  report ;  here  B's 
er'.y,  if  based  on  a  memorandum,  would  be  sufficient,  as  supplying  the  ele- 
ment of  S's  personal  knowledge,  if  made  in  the  regular  course  of  business ; 
its  production  being  impossible  by  destruction,  and  S  being  unavailable  by 
decease.     If  S's  statement  were  an  oral  report  (as  often  in  the  case  of  sales- 
men, teamsters,  foremen,  taUynien,  and  the  like),  it  would  be  none  the  less 
made  in  the  regular  course  of  business;  but  here,  although,  as  already  seen 
(ante,  §  1528),  the  Exception  does  not  ordinarily  in  the  United  States  cover 
oral  statements,  nevertheless  the  reasons  of  the  Exception  (anU,  §  1522) 
apply  to  admit  it     In  the  first  place,  it  is  made  in  the  course  of  a  duty 
to  a  third  peraon,  which  in   England  suffices  to  admit  oral  statements; 
secondly,  the  immediate  reduction  to  writing  by  B  removes  in  the   main 
the  objections  which  might  otherwise  exist  to  admitting  merely  oral  sUte- 
naents,  and   brings  into  play  with  practically  full  effect  the  two  reasons 
already  mentioned  (ante,  §  1522)  as  obtaining  for  written  entries.     In  short, 
there  is  every  reason  for  taking  as  admissible  these  oral  reports  of  a  deceased 
person  in  the  regular  course  of  business  and  duty,  supplying  the  element  of 
personal  knowledge,  and  correctly  recorded  in  the  entry  sworn  to  by  B. 

(3)  Suppose  both  B  and  S,  entrant  and  tratuaetor,  to  be  deceased ;  here 
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there  is  presented  merely  the  first  and  the  second  cases  combined ;  if  we  con- 
cede admissibility  for  those  two  cases,  it  must  be  conceded  for  this  alsa 

One  more  consideration  remains  to  be  noted.  The  supposition  in  the 
above  cases  was  that  B  or  S  or  both  were  deceased.  But  suppose,  instead, 
that  S,  the  salesman,  teamster,  or  the  like,  is  otherwise  unavailable ;  is  the 
result  to  be  any  different  ?  It  need  not  be.  In  the  language  of  Chief  Jus- 
tice Shaw,  already  quoted  (ante,  §  1521) :  "The  ground  is  the  impossibility 
of  obtaining  the  testimony,  and  the  cause  of  such  impossibility  seems  im- 
material" Now  the  ordinary  conditions  of  mercantile  and  industrial  life  in 
some  offices  do  in  fact  constantly  present  just  such  a  case  of  practical  impos- 
sibility. Suppose  an  offer  of  books  representing  transactions  during  several 
months  in  a  large  establishment  In  the  first  place,  the  employees  have  in 
many  cases  changed  and  the  former  ones  cannot  be  found ;  in  the  next  place, 
it  cannot  always  be  ascertained  accurately  which  employee  was  concerned  in 
each  one  of  the  transactions  represented  by  the  hundreds  of  entries ;  in  the 
third  place,  even  if  they  could  bo  ascertained,  the  production  of  the  scores  of 
employees,  to  attend  court  and  identify  in  tedious  succession  the  detailed  items 
of  transactions  would  interrupt  and  derange  the  work  of  the  establishment, 
and  the  evidence  would  be  obtained  at  a  cost  practically  prohibitory ;  and 
finally,  the  memory  of  such  persons,  when  summoned,  would  usually  atford 
little  real  aid.  If  unavailability  or  impossibility  is  the  general  principle  that 
controls  (ante,  §  1521),  is  not  this  a  real  case  of  unavailability  ?  Having  re- 
gard to  the  facts  of  mercantile  and  industrial  life,  it  cannot  be  doubted  that 
it  is.  In  such  a  case,  it  should  be  sufficient  if  the  books  were  verified  on  the 
stand  by  a  supervising  officer  who  knew  them  to  be  the  books  of  regular 
entries  kept  in  that  establishment,  and  the  production  on  the  stand  of  a 
raiment  of  bookkeepers,  salesmen,  shipping-clerks,  teamsters,  foremen,  or 
other  subordinate  employees,  should  be  dispensed  with.  No  doubt  much 
should  be  left  to  the  discretion  of  the  trial  Court ;  production  may  be  re- 
quired for  cross-examination,  where  the  nature  of  the  controversy  seems  to 
require  it  But  the  important  thing  is  to  realize  that  upon  principle  there  is 
no  objection  to  regarding  this  situation  as  rendering  in  a  given  case  the  pro- 
duction of  all  the  persons  practically  as  impossible  as  in  the  case      death. 

The  conclusion  is,  then,  that  where  an  entry  %»  made  by  one  pei  «  in  th* 
regular  couru  of  business,  recording  an  oral  or  written  report,  made  to  him  by 
one  or  m^re  other  persons  in  the  regular  course  of  business,  of  a  transaction 
lying  in  the  personal  knowledge  of  the  latter,  there  is  no  objection  to  receiving 
tiiat  entry  under  the  present  Exception,  provided  the  practical  inconvenience  of 
priiducing  on.  the  stand  the  numerous  persons  thus  concerned  would  in  the  par- 
ticular case  outweigh  the  probable  utility  of  doing  so.  Why  should  not  this 
conclusion  be  accepted  by  the  courts  ?  Such  entries  are  dealt  with  in  that  way 
in  the  most  important  undertakings  of  mercantile  and  industrial  life.  They 
are  the  ultimate  basis  of  calculation,  investment,  and  general  confidence  in 
every  business  enterprise ;  nor  does  the  practical  impossibility  of  obtaining 
constantly  and  permanently  the  verification  of  every  employee  affect  the 

ISM 


I WSO  EXCEPTIONS  TO  THE  HEARSAY  RULE  [Chap.  LI 

trust  that  is  given  to  racb  books.  It  would  seem  that  expedients  which 
the  entile  commercial  world  recognizes  as  safe  could  be  sanctioned,  anJ  not 
dis»a«dited,  by  (JourU  of  justice.  When  it  is  a  men  question  of  whether 
provisional  confidence  can  be  placed  in  a  certain  class  of  statemento.  there 
cannot  profiteblj  and  sensibly  be  one  rule  for  the  business  world  and  another 
for  the  court-room.  The  merchant  and  the  manufacturer  must  not  be  turned 
away  remediless  because  methods  in  which  the  entire  community  places  a 
just  confidence  are  a  little  difficult  to  reconcile  with  technical  judicial  scruples 
on  the  part  of  the  same  persons  who  as  attorneys  have  already  employed  and 
relird  upon  the  same  methods.  In  short,  Courts  must  hen  cease  to  be  pedan- 
tic and  endeavor  to  be  practical 

In  the  following  judicial  passages  an  expounded  some  of  the  reasons  that 
have  led  Courts  to  sanction  the  principles  hen  involved : 

ISM  LumpUn  3  in  Fielder  r.  CoUier,  18  G,.  499:  "  Shall  the  plaintifb  be  conpeUed 
to  go  behind  the  books  thus  verifled  by  the  clerks  who  kept  them,  aiid  resort  to  eMh  of 
the  submenu  who  partidpated  in  the  transMition  and  sale  of  this  produce?  Are  not  the 
entries  thus  made  in  the  nsuml  oourw  of  the  businese  of  this  extensire  trading  esUblUh- 
ment,  and  ••  »  pert  of  the  proper  employment  of  the  witnesses  who  prove  them,  not  only 
the  best,  but  the  only  reliable  eFidenoe  which  it  is  practicable  to  secure  ?  We  hare  no 
hMiUtion  w  holding  that  propriety,  justice,  and  coiireiiieuce  require  it  to  be  admitted 
The  weighers,  wharfingers,  and  numerous  subordinates  who  handled  this  cotton  kept  no 
books.  They  report  to  the  clerks  who  keep  the  books  of  the  concern,  and  their  functions 
are  performed.    It  u  not  reasonable  to  suppose  that  they  can  remember  the  multitude  of 

transactions  tbiu  occurring  CTciy  day To  impose  a  different  rule  upon  these  esUb- 

lubmentB,  whether  st  home  or  abroad,  and  to  require  them  at  all  times,  within  the  stat- 
utory penod  of  limitations,  to  be  prepared  with  original  aliunde  evidence  to  prove  the 
terms  of  sale  of  aU  the  property  consigned  to  them,  each  item  of  expense,  etc.,  would 
trammel  commerce  and  amount  to  a  denial  of  justice." 

m5,na,^  J.,  in  NeUon  v.  Bank,  16  C.  C.  A.ttS,  09  Fed.  805  (books  of  camp, 
scalers;  the  scalers  measured  the  logs  and  entered  the  amounts  on  cards;  each  day  these 
cards  were  copied  into  the  scale-book ;  inspectors  periodically  verified  them  by  measuriuK 
a  portion  of  the  logs  snfflcieut  to  test  the  book's  accuracy ;  the  scale-book  was  sent  to  the 
log-owner  and  payment  made  by  him  on  the  faith  of  it  to  the  log^utters ;  the  inspectors  tet- 
tifled  to  the  book  s  eorrectness;  the  opinion  quotes  from  the  Court  below) :"'  It  is  said  that 

the  campKMalers  should  have  been  hunted  up  and  their  testimony  introduced When 

the  scalers  made  the  count  and  measurement,  two  records  thereof  were  made,  —one  in  the 
memory  of  the  •<!^er,^e  other  in  the  scale-book.  Which  is  now  the  best  evidence  ? 
Year,  have  eUpsed.  The  entries  on  the  scale-book  remain  unchanged;  they  are  now 
just  what  they  were  when  originally  made.  Can  the  same  be  said  of  the  rMoid  made 
upon  the  memory  of  the  scalers?  If  the  scalers  had  been  produced  and  had  testified 
that  ...  as  they  now  remembered  it  the  number  and  quantity  wero  so  and  so,  but  upon 
the  production  of  the  «!ale-book.  they  showed  a  diiferwit  quantity  and  measurement, 
which  should  control  ?  •  •  •  It  cannot  be  maintained  that  there  U  more  reliable  evidence 

t!rKf^KJl°?i  .  LI"'"'^'  T""  '"  '•"  '*^  ^'  ">•  ^  i»«»8«'  '•  'n-rtain  no 
doubt  that  the  scale-books  in  question  were  properly  received  in  evidence.  They  appear  to 
have  been  kept  under  conditions  that  were  calculated  to  prevent  mistakes  therein,  wd  to 
ensure  a  high  degree  of  accuracy.  They  were  also  identified  by  witnesses  who  were 
fainihar  with  their  contents,  and  whose  special  duty  it  was  to  see  that  they  were  properly 
and  accurately  kept."  j  r    ir-  j 

«Ti'!l^'fi'^lif^o?"J'!jr°*^r'"i.^""°~'  *"•*  '•  '■^'  ^'^'^  »»*-  J08  Tenn. 
874,  08  8.  W.  497  (holding  a  bank's  books  snfficienUy  verified  by  the  cadiier,  without 
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oaiiDf  the  bookkaqMr) :  "  W«  think  It  not  neecMary  that  the  bookkeeper  who  made  the 
•iitriet  ihould  be  esamined  aa  to  their  correctneM.  At  most  he  eould  only  teitify  tiiat 
the  entriea  made  by  him  are  true  entriea  of  traiitaetiona  reported  to  him  by  otheri.  In 
other  words,  he  could  only  testify  tiiat  he  wrote  down  what  othem  told  him.  The  Court 
knows,  as  a  matter  ol  common  information,  that  there  are  many  persons  in  the  employ 
of  banks,  and  each  has  his  dilTvreDt  department,  and  each  transaction  passes  through 
the  hands  of  several  —  it  may  be,  of  many  —  persons.  We  take  a  deiiosit,  for  inxUnce. 
It  goes  into  the  hands  of  the  receiving  toller,  thrnce  into  the  hands  of  a  journal  clerk, 
theuee  to  the  mdividual  bookkeeper,  or  such  other  officials  as  perform  the  functions  uf 
these  otfioers.  When  it  reaches  the  hands  of  the  bookkeeper,  who  makes  the  final  entry, 
which  stands  as  the  true  statement  between  the  bank  and  depositor,  it  has  gone 
tbrough  the  hands  of  •  doien  parties,  perhaps ;  and  the  last  party  only  records  what 
comes  to  him  through  so  many  hands,  and  knows  nothing,  it  may  be,  of  the  actual  trans- 
action. It  would  seem  that  the  cashier,  whose  function  it  is  to  overkwk  all  transactions 
at  the  eonnter  and  over  the  books,  and  test  each  transaction  through  all  ito  stages, 
would  be  the  person  most  oompeteut  to  produce  the  books  and  Touch  for  their  accuracy." 

The  rulings  upon  the  subject  are,  as  may  be  imagined,  not  harmonious, 
(a)  There  are,  first,  a  number  of  decisions  accepting  with  practical  complete- 
ness  the  conclusion  above  reached,  t.  e.  in  given  cases  admitting  verified 
regular  entries  without  requiring  the  salesman,  time-keeper,  or  other  original 
observer  having  personal  knowledge,  to  be  produced  or  accouuted  for." 
(6)  There  are  rulings  admitting  verified  regular  entries  after  a  showing  that 
the  original  observer  was  deceased ;  possibly  absence  from  the  jurisdiction, 
insanity,  or  the  like,  would  equally  have  sufficed."    (c)  There  are  rulings 


■  1893,  U.  8.  r.  Cross,  SO  D.  C.  379  (the 
mamhal's  olBce  kept  a  record  of  measaremcDts 
of  convicted  persons,  the  clerk  writing  down 
the  measurement  as  called  oat  by  the  snbor> 
dinato  taking  it;  the  clerk  C.  alone  was  called ; 
Cox,  J. :  "  It  was  said  that  it  was  hearsay  on 
the  pert  of  Camll,  because  be  did  not  take  the 
measurement.  ...  In  a  complicated  transac- 
tion in  which  two  persons  participate,  we  do 
not  think  it  is  essential  that  each  one  should 
have  penonal  kmiwledge  of  all  the  stops  in  the 
transaction.  For  example,  a  merchant  in  his 
store  sellinc  goods  calls  out  the  price  and  the 
character  of  his  goods,  and  his  clerk  writee 
them  down;  that  is  in  the  regular  course  of 
business;  and  it  would  not  be  necessary  that 
the  clerk  should  follow  the  merchant  around 
and  have  a  penonal  knowledge  of  all  that 
nasiie<l  between  bim  and  his  customer") ;  ISSS, 
Fielder  v.  Collier,  13  Oa.  496, 499  (see  qnoution 
typra);  18S0,  Schaefer  v.  R.  Co.,  68  id.  39,  43 
(witoess  making  records  of  receipts  and  sbip- 
mente  of  cotton  by  bis  subordinates  in  the 
office;  admitted,  without  accounting  for  the 
others,  on  the  ground  of  public  convenience; 
following  Fielder  v.  Collier) ;  1896,  Chisholm  o. 
klachine  Co.,  160  III.  101,  43  N.  E.  796  (work- 
men made  out  tim»slini  of  work  done,  foremen 
examined  and  checked  them,  and  bookkeepers 
entered  them  in  time-books,  errors  being  cheeked 
and  corrected  througbont ;  the  bookkeepers  tos- 
tifled  to  the  correctness  of  the  books,  and  the 
foremen  the  slips,  but  not  the  workmen ;  the 
books  were  held  admissible) ;  1893,  Donovan  v. 
B.  Co.,  158  Mass.  4W,  4Sa,  33  N.  £.  S83  (train- 
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sheet,  made  up  by  combined  reports  of  operators 
at  various  stations,  and  showiuK  whereanunts  of 
trains;  received  on  verification  by  the  collector, 
without  accounting  for  operators)';  1895.  Nelson 
V.  Bank,  16  C.  C.  A.  415,  69  Fed.  805  (see 
quotation  tupra) ;  1898,  Northern  1'.  R.  Co.  v. 
Keyes,  C.  C.,  91  Fed.  47  (tables  of  railroad 
business  prepared  uider  dirertiun  of  general 
officers  by  40  or  50  clerks ;  ufficen  called,  but 
clerks  not  called,  though  availabln  and  willing 
to  testify;  admitted;  good  opinion) ;  1903,  Con- 
tinental Natl  Bank  r.  First  Nat'l  Bank,  108 
Tenn.  374,  68  8.  W.  497  (bank  sccount-books 
held  to  be  sufficiently  verified  by  the  cashier, 
without  calling  the  bookkeeper;  see  quotation 
npra);  1903,  United  States  v.  Venable  C.  Co., 
C.  C,  134  Fed.  367  (a  constmcting  engineer's 
tables  of  work  and  materials,  based  chiefly  on 
the  regnhv  written  reports  of  numerous  subor- 
dinates, admitted,  witnont  calling  the  latter) ; 
1897,  Uohmen  Co.  v.  Ins.  Co.,  96  Wis.  38,  71 
N.  W.  69  (to  show  the  amount  of  goods  on 
hand,  a  set  of  bonks  properly  verified  by  the 
bookkeeper  and  the  manager  of  the  bnsmeis, 
held  admissible,  though  neither  has  actual 
knowledge  of  the  specific  transactions;  the 
opinion  specifies  in  fnll  certain  conditions,  and 
is  worth  careful  reading);  Wis.  State.  1898, 
I  4189  (quoted  antt,  {  1519). 

'  1897,  Stanley  v.  Wilkerson,  63  Ark.  556, 
39  8.  W.  1043  (salesmen's  books  were  burned 
and  the  soleemen  deceased ;  journal  and  ledger 
copies,  verified  by  the  bookkeepers,  were  ad- 
mitted); 1902,  Meyer  v.  Brown,  130  Mich.  449. 
90  M.  W.  385  (record  of  ca^weights,  testified  to 
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excluding  such  entries  because  the  original  obserrer  was  in  no  wsy  accounted 
for,  or  declaring  that  he  must  be  produced,  without  deciding  what  excuse,  if 
any,  for  uon-production  would  suflSco*  (d)  Finally, a  few  rulings  inexorably 
exclude  such  entries  even  where  the  original  observer  is  accounted  for  as 
absent  from  the  jurisdiction,  or  the  like,  t.  e.  declining  to  excuse  his  non- 
production  on  such  grounds,  and  thus  inconsistent  with  the  general  principle 
(anU,  S  1621>»  ^        ^ 

§  153L  Forai  or  Laagoafe  of  the  flatry;  ImpMohiof  the  Batraat's  Credit 
Apart  from  the  general  rule,  already  dealt  with  (anU.  $  1528),  that  the  state- 
ment must  be  in  writing,  there  is  no  limitation  as  to  the  mode  of  written 
expression.  Any  mark  or  sign  that  is  interpreUble  as  having  a  definite 
meaning  will  suffice.  >  The  absence  of  an  entry,  where  an  entry  would  natu- 
rally have  been  made  if  a  transaction  had  occurred,  should  ordinarily  be 
equivalent  to  an  assertion  that  no  such  transaction  occurred,  and  tlierefore 
should  be  admissible  in  evidence  for  that  purpose  ;•  the  same  question  arises 
for  other  kinds  of  evidence  (poU,  §§  1666, 1639X 


br  th*  wclghmattcr,  wlmitted  without  callins 
the  weigher,  the  original  card  being  loet  and 
the  weigher'!  identitir  impoaiible  to  aenirtaiu) : 
ISS3,  McNeill  v.  Klam,  Pecic  Tenn.  MS  (de- 
oeaeed  notarjr  made  proleau  and  nuticea,  aud 
hii  daaghler  entered  them  nader  bii  iuitrao- 
tion!i;  admitted;  whether  the  daughter  wii 
called  doM  not  appear) ;  IS96,  American  »antj 
Co.  B.  I'auly,  18  C.  C.  A.  J44,  7»  Fed.  470  (a 
ledger  of  receipu  and  •4}rment«  kept  br  the 
bookkeeper  of  a  bank,  from  check*  and  depoirit- 
tagi  handed  him  bjr  the  teller,  and  repreeenting 
the  moneyi  receired  and  paid  oat  by  the  teller; 
the  teller  being  dead,  the  bookkeeper  rerilM 
hie  entriee,  which  were  receired  to  iliuw  the 
•monnti  receired  and  pa.J  out  br  the  teller). 

«  1869,  Lealie  v.  Haaion,  I  Han.  N.  Br.  S63 
(hook  made  from  nnmbert  marked  br  different 
peraoni  on  logg  sawn,  not  admitted,  in  the  abaenee 
of  iatiafactorjr  teetimony  from  all  the  penona 
who  had  meaaored  and  marked  the  losa) ;  1899, 
Bntler  v.  Estrella  R.  V.  Co.,  IS4  cSi.  S39,  M 
Vic  1040  (Mleabook*  kept  by  witnea*  from 
report  of  manager  not  called,  excluded) ;  1901, 
Whitley  Orocery  Co.  v.  Koach.  IIS  (ia.  918,  42 
8.  E.  889  (an  inreatory  made  by  three  penona, 
one  or  two  examining  the  articlea  and  one  or 
two  entering  the  itomi,  bnt  only  ttr..  of  the 
three  teetifyiug,  held  not  admiiail.j);  1909, 
Meadows  v.  Froat,  ib.  1009,  49  8.  E.  S90  (booka 
kept  by  one  who  merely  copied  aline  handed  to 
her  by  another  penon  not  called,  held  inadmia- 
aible);  1898,  Penaiylraoia  Co.  v.  HcCaffrer. 
173  lU.  169,  50  W.  E.  713  (book  kept  by  a  deak- 
aargeant  of  police  made  from  reports  of  accidents 
by  other  policemen  besed  on  hearsay,  excluded ; 
pro'c'  iy  correctly,  because  the  polic-men  them- 
sehak  had  not  penonal  knowledge) ;  1857,  While 
V.  Wilkinson.  19  La.  An.  360  (bookkeeper  and 
salesman ;  apparently  oral  reports  by  the  latter) ; 
1897,  Swan  i>.  Thnrman,  119  Mich.  416, 70  N.  Vf. 
1093  (books  testiaed  to  by  a  bookkeeper,  who 
made  the  entries  upon  the  salcamen's  reports; 
esdodad,  at  oot  foaiadad  npoo  penonal  kiiowl- 
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edge);  1901,  Carlton  ».  Carey.  83  Minn.  139. 
86  N.  W.  85  (book  made  np  by  A  on  informatioa 
furnished  by  memoranda  from  a  workman  B, 
excluded,  as  not  based  on  personal  knowleilge  i 
bat  here  neither  A  nor  B  was  called  or  shown 
to  be  unarailable) ;  1901.  Price  e.  Ntandard  U. 
k  A.  Ina  Co.,  —  id.  — .  95  N.  W.  1 1 18  (hospital 
register,  with  entries  by  a  snperintenilent  baaed 
on  reporte  of  a  physician,  but  verified  by  the 
former  only,  witliout  calUng  the  latter,  excluded): 
1896,  New  Jersey  Zinc  4  I.  Co.  v.  L.  Z.  &  I.  Co., 
59  N.  J.  L.  189,  35  Atl.  915  (bookkeeper's 
entriee  of  deliveries  of  which  be  knew  nothing, 
excluded) ;  1886,  Mayor  of  New  York  v.  R.  Co.. 
109  N.  Y.  579,  7  N.  K.  905  (sub-furemaii's  oral 
reports  to  foreman) ;  1894,  The  Norma.  15  C.  C. 
A.  553,  68  Fed.  509  (foreman  and  bookkeeper) ; 
1894,  Tini^y  ».  Land  Co.,  9  Wash.  34,  49.  36 
Fae.  1098  (entries  in  book  made  br  witness  from 
memoranda  partly  by  scalers  of  logs,  excluded). 

•  185t,  Kent  v.  Garvin.  I  Qiay  150  (dray- 
man orally  reporting  to  clerk,  the  former  being 
la  California) ;  1894,  Chicago  Lnmberiue  Co.  v. 
Hewitt,  19  C.  C.  A.  199,  64  Fe<l.  314  (tallies  of 
logs  reported  in  writing  by  F.,  copied  by  M. ; 
F.  had  disappeared,  throngh  what  the  Court 
ooosidered  the  negligence  of  the  party  offering 
the  books). 

For  the  same  qnestion  arising  for  partinf 
books,  see  pott,  1 1555;  the  cases  are  not  usn- 
allr  discriminated,  aud  indeed  inrolre  the  same 
principle. 

•  1833,  North  Bank  v.  Abbot,  13  Pick.  471. 
Compare  the  same  principle  applied  to  parties' 
booka,  poa(,  6  1556.  •■       >-r  r— 

•  1886,  Bridgewater  ».  Roxbnry,  54  Conn. 
917,  6  Atl.  415  (said  ohVsr);  1896,  State  t>. 
McCormick,  57  Kan.  440,  46  Pac.  777  (a  book 
of  depositors,  admitted  to  show  that  J.  was  not 
a  depositor) ;  1901,  Bastrop  State  Bank  i>.  Lery, 
106  La.  586.  31  So.  164  (bwik's  deposit^entries, 
held  evidence  that  no  other  sums  than  there 
recorded  had  been  receired  by  it).  CsDtra; 
1901,  Vandyke  v.  B.  Ca.  -  Ky.   -,  71  8.  W. 
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The  rules  for  impeaeking  the  credit  of  the  entrant  would  presnmablr  be 
thoM  accepted  for  parties'  books  (pott,  }  1667). 

S  1632.  rrodnotton  el  OrlflaU  Book.  The  general  rule  requiring  the 
production  of  the  original  of  a  writing  (anU,  {  1179),  applies  no  leu  to 
entries  offered  under  this  Exception  than  to  other  writings ;  >  but  the  rule  is 
of  course  satisfied  where  the  original  is  accounted  for  as  lost  or  otherwise 
unavailable.*  As  between  different  kinds  of  account-books,  —  a  ledger,  a 
journal,  and  the  like  — ,  the  question  will  arise  which  of  them  is  to  be  con- 
sidered as  the  original ;  and  upon  this  point  the  rules  developed  for  parties' 
books  (poit,  §  1658)  would  presumably  be  regarded  as  here  applicable, 

§  1533.  Opinion  Role.  The  Opinion  rule  (post,  §  1917)  doubtless  applies 
in  theory  to  this  class  of  testimonial  evidence  as  to  others.  But  as  the 
entrant  is  not  before  the  Court,  being  deceased  or  otherwise  unavailable, 
the  rule  will  usually  not  properly  exclude  the  entry,  since  (as  already  noted 
for  Dying  Declarations,  antt,  §  1447,  there  is  no  opportunity  by  questions  to 
obtain  from  the  witness  the  data  of  bare  facU  separated  from  his  infer- 
ence or  opinion  thereon.  To  apply  the  much  misused  Opinion  rule  in  this 
connection  can  hardly  ever  be  justified.* 

« 

B.  Parties'  Account-Books. 

9  1536.  In  OmeraL  The  history  (ante,  §  1518)  of  that  branch  of  the 
Exception  which  admiU  parties'  account-books  or  shop-books  gave  to  it  a 
development  and  a  series  of  precedents  distinct  from  that  of  the  general  Ex- 
ception. Nevertheless,  the  principles  upon  which  this  branch  was  developed 
in  the  Courts  of  the  United  States  show  equally  a  recognition  of  the  two 
traditional  features  of  hearsay  exceptions  in  general,  namely,  the  Necessity 
principle  {anU,  1431),  and  the  Circumstantial  Guarantee  of  Trustworthiness 
{ante,  §  1422).  The  application  of  the  principle  of  necessity  lay  in  this,  that 
since  a  party  was  disqualified  as  a  witness  for  himself,  and  since  in  certain 
classes  of  transactions  he  was  thus  totally  without  evidence  obtainable  from 
others,  certain  past  statements  of  his  must  be  admitted  by  very  necessity. 
Moreover,  his  own  shop-books  were  regarded  as  being  more  or  less  trust- 
worthy, for  reasons  analogous  to  those  already  examined  (ante,  §  1522). 
Thus,  the  principle  of  necessity  and  the  principle  of  a  circumstantial  guar- 
antee were  both  recognized ;  and  the  case  stood  on  the  ordinary  footing  of  an 
exception  to  the  Hearsay  rule,  without  reference  to  other  specific  exceptions. 
When  parties  were  made  competent,  on  their  own  behalf,  a  main  reason 

S.  C.  651,  24  S.  E.  56  (ledger  admirteil,  the 
orifitual  eotnr  being  bnrned);  1873,  Barton  r. 
DriL'g*,  20  Wall.  135  (original  oat  of  the  jaHi- 
dktion). 

CoDiolt  the  ralef  and  citations  antr,  ||  1I9J- 
JS30. 

»  1S88,  Bradford  ».  8.  8.  Co.,  147  Mum.  57, 
16  N.  R.  719  (report  of  an  appraiaer,  made  in 
the  regular  coarse  of  employment,  itatioa  the 
amoant  of  damage,  excladed). 


441  ("  amtUy  admitted  only  at  afflrmatire  evi- 
dence"); I860,  Sanborn  v.  Int.  Co.,  16  Grar 
448,  452,  4S.t  (Hhaence  of  an  entry  in  a  Hnlc-booK 
rtgnlarly  kept,  not  received  to'ihow  that  the 
contract  wat  not  made). 

>  ISS9,  Chnrchill  r.  Falliam,  8  la  45 ;  1879, 
Peck  V.  i-aichen,  52  id.  46,  64,  2  N.  W.  597 ; 
1 826,  Herring  v.  Levy,  4  Mart.  ■>.  §.  386. 

•  ISSl,  Holmet  V.  Marden,  IS  I'ick.  171 
(original  barued);  1896,  Kigby  v.  Logan,  45 
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the  nec«Hit7  —  diuppMnd ;  but  the  form  of  the  rale  wu  eetabliabed  befcre 
this  change  wm  made ;  and  ita  limitationa  can  therefore  be  undentoo«*  only 
by  keeping  in  mind  that  the  original  attitude  of  the  Courts  in  establishing  it 
was  precisely  analogous  to  their  attitude  towards  other  Hearsay  exceptions. 

It  may  be  noted  here  that  in  a  few  jurisdictions  this  Iwanch  of  the  £xoep> 
tioD  was  never  judicially  recognized,'  apart  from  modem  statutes. 


1.  As  llsessslty  Priaelple. 

S  1S37.  ITatnre  ct  tke  Weoeesl^.  The  foundation  of  the  admiuion  of  parties' 
shop-books  or  account-books  in  the  United  States  was  a  necessity,  resting  in 
two  circumstances ;  first,  the  disqualification  of  the  party  to  take  the  stand 
as  a  witness,  and,  secondly,  the  conditions  of  mercantile  and  industrial  life  in 
the  early  days,  which  left  the  party  generally  without  other  evidence  than 
his  own  statements  in  the  books.  Thi%  appears  in  the  language  of  the  judges 
in  all  the  jurisdictions  and  epochs ;  and  the  specific  rales  of  limitation  grew 
directly  out  of  this  living  priuniple : 

1808,  TUgkman,  C.  J.,  in  Slanvll  r.  Bull,  1  Binn.  337 :  ••  In  eontiderstion  of  the  mode  of 
doing  busineM  in  the  infaney  o(  the  country,  when  |nsny  people  kept  their  own  books,  it 
luM  been  permitted  from  the  neeeHity  of  the  cue  t<i  offer  these  boolu  in  evidence.  .  .  . 
No  such  neceeeity  eziKtii  wlwn  the  fact  i«  that  clerka  hate  been  employed  and  the  entries 
made  by  them." 

1810,  Swi/t,  C  J.,  Coan.,  Eridence,  81 :  «  This  proTision  of  the  itatnta  ii  grounded  on 
the  neoendty  of  the  thing ;  for  in  many  inttaneee  it  would  be  very  difficult  to  obtain  other 
or  better  proof." 

1816,  Parker,  C.  J.,  in  Faxon  r.  EMU,  13  MaM.  437:  "  [The  exception]  ii  neceiearj 
for  the  security  of  tradesmen  and  small  dealers,  who  are  generally  unable  to  support 
clerks  on  whose  testimony  they  might  establish  their  claims." 

18.18,  Hileheoek,  J.,  in  Cram  v  Sptar,  8  Hamm.  497:  "  The  mischief  to  be  remedied 
was  the  extreme  difficulty,  and  in  many  casmi  the  utter  impossibility  of  proving  the  quan- 
tity, quality,  or  delirery  of  articles  passing  from  one  person  to  another  upon  credit  and 
which  are  onlinarily  charged  upon  book.  The  merchant  does  not  always  keep  a  clerk  by 
whom  this  proof  could  be  made ;  the  farmer  or  mechanic  rarely  if  ever.  Hence  the  neoet. 
sity  of  the  statute." 

1832,  Deven»,  J.,  in  Prall  r.  WkUe,  183  Mass.  477 :  ••  It  has  been  sanctioned  aa  an  excep- 
tion to  the  general  rule  of  law,  as  it  formerly  existed,  that  a  party  should  not  l>e  a  witness 
in  his  own  cause,  and  from  supposed  necessity  in  order  to  prevent  a  failure  of  justice,  that 
he  shall  be  allowed  to  produce  the  record  of  his  daily  transactions,  to  many  of  which,  on 
account  of  their  variety  and  minuteness,  it  cannot  be  expected  there  will  be  witnexses." 

1MD2,  Andrtwi,  J.,  in  SmUk  v.  RenU,  131  N.  Y.  160,  80  N.  E.  M:  •'  It  was  founded 
upon  a  supposed  necessity,  and  was  intended  for  small  traders  who  kept  no  clerks."  > 

What,  then,  were  the  specific  rales  of  limitation  growing  out  of  this  prin- 
ciple of  necessity  ? 


>  Ala. :  I84S,  NoUey  v.  Holmes,  3  Ala.  64S; 
1845,  Grant  v  Cole,  8  id.  SSI ;  l846,Tnniipseed 
v.  Ooodwin,  9  id.  378;  1873,  Avery's  Kx'n  r. 
Avery,  49  id.  195;  Fla.:  185S,  Higgs  v  Shehee, 
4  Fla.  385 ;  /luf . ;  1 836,  De  Camp  v.  Vandegrift, 
4  Blackf  278 ;  La.:  1844,  Hartinstein  v.  Cred- 
itors, 8  Itob.  8;  Md. :  1833,  Owiogs  v.  Low,  5 


O.  a  J.  I4S;  Me. ;  1855,  Rissrick  r.  MePherson, 
so  Mo.  310. 

^Accord:  18S0,  Landis  v.  TAmer,  14  Cal. 
575;  1815,  Beach  v.  Mills,  5  Conn.  496;  1832, 
Terrill  r.  Baeeher,  9  id.  348;  1833,  Dann  v. 
Whitney,  10  Me.  14 )  18SS,  Cole  v.  Dial.  8  Tss. 
84*. 
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§  1538.  Wei  UmtmOHm  wbwr*  •  Otork  wm  x«^  The  party  muiit  have 
been  his  own  bookkeeper ;  >  moreover  he  must  have  had  no  clerk  helping 
him;*  for  if  he  had,  the  clerk  conld  be  called  if  living,  or,  if  deceaaed,  hia 
book-entrj  could  be  used. 

Tliia  limitation  has  been  enforced  even  in  recent  times.  Rut  the  tendency 
has  been  to  .oi>«t  sight  of  it,  —  a  result  partly  due  to  the  legislntion  on  the 
subject  {ante,  |  161'.)),  which  in  many  jurisdictions  has  expresxly  provided  in 
the  same  statutory  passage  for  the  adiuisHion  of  a  party's  books  and  also  of 
books  kept  by  a  deceased  clerk.  Now  the  entries  of  a  clerk  were  already  ad- 
missible at  common  law,  either  as  memommla  of  a  past  lecollection  verified 
by  the  clerk  on  the  stand  (ante,  §  745),  or,  the  clerk  being  deceased  or  other- 
wise unavailable,  a«  regular  entries  in  the  course  of  buNineso,  under  tlie  main 
Exception  just  treated  (ante,  §|  1521-1620).  The  result,  then,  of  the  statu- 
tory "actments,  so  far  as  entries  by  a  clerk  are  cfTected,  is  left  uncertain. 
Either  it  may  be  thought  that  tlie  statute  merely  sanctioned  in  pnrt  the 
common-law  exception  for  regular  eutries  by  a  deceased  person ;  or  it  may 
be  tliought  that  the.  statute  abolished  for  parties'  books  the  limitation  to 
persons  having  no  clerk  and  acting  as  their  own  bookkee]iers.  The  latter 
would  ))e  the  more  natural  inference,  and  would  involve  less  doubt  and  con- 
fusion as  to  the  efTeet  of  the  change.^  Nevertheless,  the  liuiitiition  in  some 
statutes  to  clerks  deceased  or  absent  is  inconsistent  with  this  interpretation. 
The  truth  is  that  the  statutory  enactments  often  leave  it  impossible  to  say 
what  is  the  precise  significance  of  the  clian;;e.  It  hardly  matters,  for  the 
books  of  the  clerk,  living  or  dead,  are  available  in  any  event,  in  the  modes 
above  noted. 

§  1539.  not  adatiasibl*  for  Cash  Payments  or  Loans.  On  the  same  prin- 
ciple of  necessity,  it  was  usually  held  that  entries  of  cash  payments  or  loans 
conld  not  be  used ;  because  notes  or  receipts  would  have  been  or  ought  to 
have  been  taken,  and  thk;s  other  evidence  would  be  extant : 

18S3,  PatI;  J.,  in  ffuitt  T.  PralCi  Exteulor,  23  N.  J.  L.  483:  Fbttt,  J.  (rejeetingr  a 
series  of  easb  entriei) :  '•  We  mutt  endeavor  to  loWe  the  question  by  a  resort  to  first 
principles.  .  .  .  The  considtrstion  of  necessity  introduced  the  rule  in  reference  to  the 


I  1871,  Kerr  •  Rtirert,  34  la.  ISS.  Cimlm: 
IS8S,  McOoldriik  c  Traphageu,  88  N.  Y.  S34, 
S.18  (lat'k  of  a  "  clerk  "  dne*  not  mean  lack  of  a 
mere  bookkeeper,  hat  of  "  one  who  hail  soma- 
thioK  to  do  with  aod  had  knowMge  generally 
of  the  hnKineie  nf  bis  employer  with  refereore  to 
l^ids  MiM  or  work  itone,  no  that  he  conlit  testify 
on  that  sniiject,  .  .  .  ami  Ihos  is  able  to  prove 
an  acroant    ;  twojodies  dise.). 

*  Cat  .  I8«0.  IjuiiTis  V.  'i'nnwr.  14  Cal.  576; 
1886.  Wntroos  r.  ConiiinKham,  71  id.  3S,  II  Pac. 
SII;  .\firh.:  1860.  Jarkson  p.  Rraiis,  8  Mirh. 
476,481  :  ///. :  1841,  Bojrer  ■>.  Sweet,  3  Scam. 
18S;  I8.t9.  WsKKeman  c.  I'eten,  33  id.  43, 
tmble;  1869.  Hngi^lp*  v.  Gatton.  SO  III.  416; 
Mr. :  \Ka,  Dunn  r.  Whitney,  10  Me.  14 ;  A^.  Y. : 
181\  VodhnrRh  v.  Thnver.  13  .lohn.  461  ;  18.14, 
I.inaeU  r.  Sntherland,' II  Wend.  568;  1 838, 
Sickles  V.  Mather,  90  id.  74;  1900,   Smith  ». 


1901 


Smith,  163  N.  Y.  168,  57  N.  E.  300  (bnt  a  wife 
is  ni>c  a  clerk).  Contra,  $emUe :  IS31,  Martin  ti, 
Fyffe,  Dndloy  r,a.  16. 

In  the  following  esses  entrirs  actually  made 
bv  clerks  were  treated  as  the  pHrty'i:  1845, 
Lirilpfleld  v.  Rice,  10  Mete.  309;  1834.  Rhnads 
p.  (isnl,  4  Kawli>  M7;  IS41,  Cummings  v.  Fnl- 
Ism,  13  Vt.  439 

Of  coarse  if  there  m  a  clerk,  who  made  the 
entries,  he  may  take  the  stand  aod  use  them  as 
his  own  mcmorands  of  rvcidlecclon  ;  1853,  Hum- 
phrers  v.  Spear,  15  111.  275;  and  cases  cited 
IMMf.'S  1561. 

>  1892.  House  V.  Beak.  141  111  290,  397,  30 
N.  R.  IU65  ("  It  was  II  t  the  intention  of  the 
statute  to  prohibit  the  ijitM<lurti<>n  In  eviitence 
of  b<H>ks  of  account  kept  by  a  clerk,"  if  tiring 
in  the  State  and  able  to  testify).  Comrsrs 
%\M\,  pot. 
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•amtakmofbookiol^nl  .  .  .  I  hold,  iril,  Ihrt  tli«.  h  «rt  wd  n.»tr  wm  •  »•«.. 
•ity  lor  m»kliig  btioki  of  thtry  triimtm  of  Om  payttMtit  or  Ih*  lendinf  of  moMT  TlMro 
U  »»  luch  (tTMt  »nd  ov.millnf  •mouiil  of  lMni.Ttnl.D«.  in  r.q«irin.  tluU  mm,  iho^ 

Ih^tond  It.  M  that  th>  Mf*.  tound  prineipl*  of  logsl  •vldenw  ihould  bo  ovartumd  on 
•«o«nl^of  It.     It  it  Iho  onUMrjr  OMid*  ia  whkh  all  canful.  pnidout  nun  trMMMt  wxh 

NevertheleM.  a  few  CourU.  while  applying  th«  lame  principle,  have  ngnrded 
it  M  kndiiig  to  the  opposite  result,  i  i.  they  have  thuught  that  then  ia  m 
iMuch  necewity  for  adinitUag  cash  entriea  as  for  admitting  othen : 

1M8  LumpliH,  J.,  in  «««,«  r.  Short,  2*  Oa.  94 :  "  In  tb«  nature  of  things  no  tMh 

prinoiplown  bemaintain*! Ih,  bu.ium  of  banking  U  eonflned  alnoU  entireW 

to  money  ilemi;  loof  the  booki  of  faetom  and  eommlMion  roerehanU;  lo  of  broker* 
Large  pecuniary  wivaneea  are  made  by  coramiuiou  houi«<i  to  planters,  ia  anticipation  of 
erope ;  the  eustonier  Miids  an  ord.r  for  a  thouiund  dollars  ;  it  is  forwarded  and  dlanred 
tothe  planters  account;  true,  the  factor  has  the  written  order,  but  the  cash  advaneed 
depends  upon  the  evidence  of  hi.  books.  Whaterer  doctrine  may  have  obtaiued  formerly 
n|K>n  this  subject,  the  world  is  too  much  in  a  whirl,  there  U  too  much  to  be  done  in  th^ 
twenty.four  hours  now,  to  allow  of  the  particularity  and  consequent  delay  in  the  obtain. 
1  ?  1°  /IT  '""'  .•'"•  ••;"•»'>•»«'  •«'"•«  [the  rejection  of  money  items]  is  half  a eenturr 
behind  the  age  in  which  he  live.;  and  t..  get  up  iith  it.  he  «u.t  forget  the  tut^T^ 
are  behind,  and  press  forward,  for  it  will  never  stop  or  come  back  to  him  " 

1823.  hirtpa,rict,C.  J.,  in  Wilson  v.  W.lmn.  I  ilaUt  09  :  "  Ipon  principle  I  ean  see 
no  reai^n  why  a  book  sIkiuM  be  lawful  evidence  of  one  item  and  not  of  another;  why  it 
shouM  be  evidence  of  good,  sold  and  delivered,  and  not  of  money  paid  or  advanced.    Why 

H^Jii^r™.  "^  Tr:  ""•^  °'  '**'p'»  '•■"'■ '°  ^  «"'•  ^  ">°«  «'•« '«» "■« other  ? 

tr.i^l.''  7  'T  ""  ""''  '""'  "  ""*  '•"  "'•  »"""  •^  ?    Fo'  »»>«y  »"  both 

1"^  ">:;«':.;  or  3;':.~r »'  "-"^  •^•»'"  ■— ^^r  «d.  i  .houid  think. 

In  many  Courts,  the  u^  of  caah  entries  i,  commonly  considered,  not  from 
the  present  point  of  view,  but  from  that  c'  the  principle  of  regularity  in 
the  course  of  buainess;  and  cash  entriec  .e  admitted  or  excluded  accord- 
ing  Rs  they  are  thought  to  fulfil  that  principle  or  not  (po$t  §  1549) 

5  1540.   Hot  adaiaeiue  for  Oooda  deUwered  to  Othera  oa  the  Defendanta 
Credit     Entnes  of  goods  delivered  to  third  persons   but  charged  to  the 


»  ^Wrf;  1861  R.«k  i>.  Plannett.  87  Abt. 
m,  IM  (exclDtled.  where  the  hank',  cniitnm 
was  to  pay  oot  money,  on  the  rh«<k.  of  iu 
deM.itorii,«nd  noto«herwli«")j  |899.  llamM 
^  Smith.  107  (ia.  849,  M  8.  K.  640-  I8SI 
Brannin  ^  Foree'.  Ailrn'm,  la  B.  Monr.  MM; 
1901.  Waldron  v.  Frie.t,  9«  Me.  3«.  51  Atl.  n5 
(.'.tTTi*  ""'••  !'«•''«.  with  entry  of  payment) ; 
1887, 1  tberp;  p.  Breen.  50  N.  J.  £,.  145,  12  Atl 
iOJi  1898.  Haowr  r.  I^vinen,  SI  id.  518  41 
AU.  7»8 ;  189J,  Smith  ^  Rent..  131  N.  Y.  169 
SO  N.   K.  54;  1794.    Docoin.   ».    SchrepH.   I 

rJr  r  IT  '<'™"'.  7l'hoHt  giving  a  re»...n ; 
I8J7,  Le  Franc  r.  Hewitt,  7  Cal.  18«;  1841. 
Borer  t.  Sweet,  3  Sram   128 ;  1869,  Rnnle.  v 

»;"';?;*"'"*'•=  •"«.  »w-  -  "SpTr.;- 

AU.  IIS.    In  Maasaehawtti,  Maine,  and  New 
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Bampshiic.  cash  entrie.  of  amoant.  above  40s 
or  M 66  are  exilnded :  1901,  Waldron  p.  1'rie.t 
96  Me.  36.51  Atl.  J35:  1HJ5,  Union  Rank  . 
Knapp.  3  Pick.  1119:  18,m,  Rnm.  -•  Fav,  U 
ri^-  'i.=  '**"•  ^*»*-tt  ••■  Npoffonl.  1 1  N.  H.  »67 ; 
I  WO,  Rich  r.  Eldre.lge.  42  id.  l.'iS:  m>  too  in 
Witmum,  for  .monnt.  over  t5 :  1903.  Brown  e 
Warner,  116  Wi».  .158.  9-1  N.  W.  17 
...*  ■^''"'I'"' ■■  >««.  Hanrofk  r.  Kelly,  81  AU. 
368.  J  So.  381  (entriea  of  the  drawing  of  a  bill 
of  exchange  and  it.  pavmrnt,  admitted);  1893, 
1  eck  i:  rirrce.  63  Conn.  .110,  31.1,  38  Atl  534  • 
1869,  Taliaferro  p.  Ive«.  51  111.  247  (book,  ad- 
mitted to  .how  ••  how  he  hK<l  paid  the  note.  ") ; 
i^  ™pt"'n  >•,  Metjger,  95  Mo.  App.  609.  69 
S.  W.  635 :  189.1.  file  iK)n  e.  Kinney,  65  Vt.  560. 
56.1.  37  Atl  308 :  1896,  Hay  v.  I'st^non,  6  Wva 
419,  45  P»c.  1073. 
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dcbadant  h  th«  giunintor  or  the  principal,  and.  in  general,  entries  of  a 
guaranty  by  the  defendant,  cannot  be  umhI  ;  (or  the  third  {wrwu'e  evidence 
is  available  and  there  ia  no  neoeieity  for  a  reaort  to  the  books.' 

i  1641.  MM  adaleaible  ter  *wr«a  e(  apeetel  Oautraet  Where  there  were 
•pecial  term*  to  the  contract,  the  entry  cannot  be  used,  because  there  would 
usually  be  a  writing  between  the  parties,  conuiuing  the  terms  of  the  special 
contract,  and  tiio  book-entry  would  be  unnecessary.' 

i  1642.  Mot  adaUaalble  ta  Oertala  OeoapatieBa.  The  principle  of  neces* 
sity  may,  by  the  nature  •  .  h<i  occupation,  exclude  entirely  books  in  ceruin 
occupations.    Thus,  n  ...    <  uinia^Mr's  books  huve  been  excluded : 

183S,   Coteoct,  J.,  li. /V/w    ,.(..,,  M.<     128:  "Tbs  Court  li«»«iUway»  kept  la 

tIsw  til*  DM-Miity  of  tiie  r  iJ  .1  ,'.  No*  ilin  u  i-  aw  ponoin  In  btuiDeu  who  sr«  fiir- 
nlihcd  witli  M  mau,  wirtu-.^M!"  lu  .t  •<<  .  i  !i>  uu  ■  r  > . .  otHnmaiid,  sad  Uwre  is  uo  usoMsit* 

(or  adniittlDg  bis  IiuuXh  t>.  I>c  jrii<.ut'<  j  m  evideiu'r 


Yet  the  books 


■  itorney  Ijuve  tieon  id  atttod: 


IWO,  Wtlh,  I  ■  ■  ;t.  '■„,,.•«.,  !i  .1,..  i,ji,  oOiMoliJcctlon  .  .  .  is  tbst  (rem 
Ihs  nsturaof  U'  .a  lii«i'  ixu  •  w  lieiter  evidfuoe  |ln  axiiteiiM].  But  ths  book  siid 
oath  o(  a  party  ar«  offjii  r.  .inl  •^  prove  n^les  <  I  scrvioss  known  to  other  pernoiis  and 
provable  by  tJiem.  ...  1  lit  a,Mui..l«  of  t.ri.yi  are  sustainable  by  any  mods  o(  prool 
applicable  to  olhsr  dsneiii'tiui  s  i '  neraon.i     ' 

§1543.  Mot  adaiiaaibU  1 .  ^^ig*  Hems,  or  for  Immoral  Traaaaettons.  The 
(oregoing  are  the  chie(  limitations  generally  acknowU'dRtti.  But  sundry  di(- 
(ereut  transactions  have  been  from  time  to  time  ruletl  upon  as  exempli(ying 
the  necessity  or  non-necessity  o(  using  the  entries.'    Su  (ar  as  any  (urther 


^  Com.  I  I83S,  Green  i>.  I'rstt,  1 1  Tonii  305  ; 
MliiM.:  ISM,  Prince  r.  Smith,  4  Maw.  458; 
isas.  Kaance  r.  Gmr,  31  I'ick.  847  ;  1853,  Keith 
r.  Kihlie,  10  Coah.  .'HI:  I8«l.  (jormsn  v.  Mlm^ 
aomery,  I  All.  4I«;  1873.  8omen  v.  Wright, 
114  MwM.  174 ;  1875.  Fi«l<l  v.  Tlioinpwin,  119  id. 
151:  1887.  KalMT  r.  Alrxandor.  144  Id.  71,  78, 
13  N.  K.  309;  Pa.:  KSS,  I'ciultnev  r.  Rom,  I 
l)all.  3.'I8 ;  1795.  Teol>r<>ke  v.  Juhn^In,  Cnxe  888 ; 
1819,  JuiiiBm  Itank  i>  Brown,  5  H.  4  K.  331  ; 
Trtin.:  1873.  Blark  r.  Filer,  6«  Teun.  50;  Vt: 
laiO,  Kltiuwr  I'.  Consnt,  3  Vt.  454 ;  iri: :  1903, 
Drown  r.  Warner,  IIS  Wia.  358,91  N.  W.  17 
(money  paid  to  thini  perK>nii).  Contra:  1899. 
Coleman  r.  Ini.  An'n.  77  Minn.  .11,  79  N.  W. 
588  (pUintiff'i  l>onka  of  porchaM*  and  iialea 
(rem  and  to  third  penone,  admitted  nnder 
■tatiite  tu  ahow  the  amount  of  atock  on  liand) ; 
1897,  Kithmond  U.  R  R.  Co.  r.  R.  Co..  95  Va. 
386,38  8.  E.  573  (to  wliom  credit  wii  tnmiibed ; 
admitted). 

In  general,  the  tnuimction  mnit  have  been 
with  the  defendauU :  1819,  Rogene.  Old,  5  8. 
a  R.  408;  1869,  Wall  v.  Dover,  60  Pa.  313. 
Compare  the  caaea  cited  jmbI,  {  1M4. 

>  1901,  Snow  Hardware  Co.  v  Ix>veman,  131 
Ala.  831,  31  8o.  19;  1833,  Terrill  v.  Beecher, 
9  Conn.  348:  1870,  Hart  v.  Livingaton,  89  la. 
331 ;  183.1.  Dimn  r  Whitney,  10  Me.  15;  ^889, 
Ward'a  Kitate.  73  Mich.  335,  41  N.  W.  431  ; 
1900,  CMlllug  P.  Shaw.  124  id.  474,  83  N.  W. 


146;  1838,  Danacr  «.  Bo>lr,  16  N.  J.  L.  395; 
1896,  Wait  r.  Krewaon,  59  id.  71,  .1.)  Atl.  743; 
1841,  Umergau  f.  Whitehead,  10  Watia  349) 
1843,  Ni<  kle  V.  Baldwin,  4  W.  &  8.  390;  1898, 
Hall  r.  Woolen  Co,  187  I'a.  18,  40  Atl.  986, 
3f  mUe  ( treated  a*  ncondary  evidence  to  the  roa- 
tract'a  termi>) ;  t»yt,  Haae'r  v.  Ktreich,  93  Wia. 
50.'>,  66  N.  W.  730.  Hut  thia  duea  not  forbid 
uaing  the  entry  to  ahow  the  delivery  of  goodi, 
under  a  apecial  contract  otlierwlae  pniied:  1843, 
Cumniinga  r.  Nichula,  13  N.  H.  435 ;  1860,  Swaia 
V.  Cheney,  41  id.  836. 

*  Aceurd:  1861,  Wella  v.  Hatch,  43  N.  H. 
348,  armM«.  CoHira,  umbU;  1864,  Hale's  Kx'ri 
r.  Ard'a  Ex'ra,  48  I'a.  33.  Book*  in  the  follow- 
ing ocvupatioiia  have  been  ruled  on:  1830, 
Frailer  v.  Drayton,  8  Nott4  McC.  473  (a  ferry, 
man ;  ai'mitted) ;  1896,  Fulton'i  Eatate,  17S 
Pa.  78,  3..  Atl.  880  (phyaician ;  left  undecided). 
Compare  the  rulinga  upon  the  kind  of  occupa- 
tion an  affected  by  the  principle  of  regularity, 
fioti,  f  1547.  For  cnrporatioH  fwult,  aee  aa<«, 
I  1074. 

^  Excluded  :  1856,  Lynch  v.  Cronan,  6  Gray 
533  (mechauic'a  lien) ;  186 1,  Ratchelder  ■>,  San- 
born. 33  N.  H.  .138  (collateral  puriioeea  geit- 
enilly) ;  18-J3,  .Swing  c.  Sparka,  3  llaiat.61  (toaa 
by  injury  to  property) ;  1811,  Wilmer  v.  laraci, 
1  Browne  Pa.  357  (wharfage  dues);  1871,  Got>- 
ding  V.  Urcutt,  50  Vt.  56  (sundriea). 
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EXCEPTIONS  TO  THE  HEARSAY  RULE. 


[Chat.  LI 


generalizations  can  be  made,  two  may  be  noticed :  (1)  Where  the  item  in* 
volves  so  large  an  amount  of  goods  sold  that  other  evidence  of  its  delivery 
must  have  existed,  t'le  entry  cannot  be  used;*  (2)  Where  the  transaction  is 
one  not  to  be  encouraged  on  general  grounds  of  morality  or  policy,  there  is  no 
necessity  for  helping  to  the  recovery  of  the  charge  by  admitting  the  entry* 
But  it  cannot  be  said  tliat  these  applications  of  the  principle  are  generally 
accepted. 

§  1544.  RnlM  not  Plezlbto;  Bxteteno*  cS  Other  TMttmoay  in  Speolflo  In- 
atanoe  does  not  •selnd*  Books.  The  principle  of  necessity  leading  tu  these 
limitations  naturally  suggests  the  question  whether  the  principle  is  to  be  ap> 
plied  as  an  open  one  outside  of  the  above  accepted  applications,  and  whether 
ill  those  classes  it  is  to  be  regarded  as  a  fixed  rule  of  thumb  or  whether  the 
question  of  necessity  may  be  raised  anew  in  a  given  case  under  its  par- 
ticular circumstances.  The  answer  to  both  questions  is  in  the  negative ;  the 
rules  are  no  longer  flexible ;  in  certain  classes  the  entries  are  once  for  all  ex- 
cluded, iu  others  admitted : 

IS-'M,  WUlianu,  C.  J.,  in  Peck  v.  Ahht,  11  Conn.  310:  "  This  neeesaity  is  not  the  neees- 
Bity  of  the  indivMual  caae  on  trial,  bat  of  tlie  clan  of  cases  to  which  it  belongs.  One  mao 
sella  a  bushel  of  corn  to  his  neighbor,  no  other  being  present ;  he  charges  it  on  his  book ; 
and  could  never  recover,  unless  his  book  or  bis  oatti  or  both  were  sulBoieDt  evidence. 
Neceseity.  therefore,  requires  this  evidence.  Another  sells  corn  to  his  neighbor,  sur- 
rounded witli  his  family  ;  of  course,  the  same  necessity  of  his  oatb  or  book  does  not  exist. 
Still  the  charge  is  of  the  same  class  with  the  other,  and  may  be  supported  in  the  same 
way.  .  .  .  The  enquiry  is  not  whether  the  party  in  that  case  could  not  have  other  testi- 
mony, but  whether  the  case  itself  is  of  the  chus  or  character  which  will  support  the 
action." 


Vl^:  ' 


It  follows  that  it  is  immaterial,  in  a  given  cose  in  the  admissible  classes,  that 
other  loitnesMs  uf  the  transaction  are  actually  available,  or  that,  in  a  case  in 
the  excluded  classes,  other  witnesses  were  in  fact  not  available.'  There 
are  contrary  rulings ;  *  but  the  general  judicial  attitude  seems  to  be  plain. 

•  1876.  Petit  r.  Teal,  S7  Oa.  145  (rejected  for 
large  items,  «.  9.  aso,  except  where  mtan  aa- 


tli»riieii,  as  in  faaakius) ;  IMS,  C^arr  v.  Mien, 
lOU  l*a.  170  ( Mercnr,  J. :  "  We  will  not  now  de» 
ignate  the  maxiniDin  sum  for  which  a  book  may 
he  received  in  eviilence.  .  .  .  Mach  more  de- 
pendt  on  the  oatnieaod  character  of  the  •ohject 
niailter  of  the  item,  and  on  the  evidence,  oatside 
of  the  book,  whirh  naturally  exists  to  prove  the 
items");  1871,  Winner  v.  Banman,  SS  Wis. 
SS.1,  .t88  (stMnte  appliol  to  exclude  larne  itenu). 

*  1897,  Fniuk  v.  I'ennle.  117  Cal.  SM,  49 
Pac.  108  (a  mmbler's  "  I'oker  Hook  "  of  ac- 
connts,  excluded)  ;  1836,  Bovd  v  Lailnon,  4 
Mc<^  76  ( billiard-game* ;  exdaded ) ;  thin  can 
prubahlv  overrnle*  Herlork's  Adm'r  ».  Riser, 
I8SI,  I  MoC.  txi  (whiskey  sales :  admitted). 

i  1844.  Mathm  v.  Kobinson.  8  Mate.  S7t ; 
1885.  Ksstman  r  Monlton.  .1  N.  H.  156;  1838, 
Sickles  i>.  Mather.  90  Wend.  75. 

*  ^  In  nu  h  orcanion  the  absence  of  other  evi- 
dence muKt  \k  sworn  to :  1869,  Neville  v.  N'lrth- 
catt,  47  Teun.  996.    Iu  particniar  caaee,  entries 
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of  a  gnaraoty  of  credit  mav  be  received :  IS47, 
Ball  c.  Oatee,  IS  Mete.  493;  1851,  Tremain  v. 
Edwanh,  7  Cosh.  415. 

It  has  also  been  mied  that  if  the  inirir  was 
doHr  hf  a  ttrvant  of  the  plainiiff,  the  entry  was 
inadmissible;  but  tliis  woulil  probably  not  be 
followed  in  other  jnriwiii'tionii ;  1811,  Wright  v. 
Sharp,  I  Browne  .144  ("  It  is  from  n«cssity  that 
a  book  of  original  entries,  proved  hv  a  phtintitTs 
oath,  ia  admitted  in  evidence  at  sif ;  iind  where 
thfc  work  has  been  done  hv  a  thin)  perMi.i,  this 
netewity  does  not  exist")';  I  MO,  Uinergaii  p. 
Whitehead,  10  Watts  249  (enlriMi  of  delivery  of 
gomlK,  a*  iwrfomance  of  prior  conlntct,  ex- 
cluded ;  "  the  reasons  on  h  hich  the  esses  cited 
are  ruled  do  not  apply,  for  tlirre  i:>  no  nereiwity 
to  resort  to  snch  proiif*.  and  it  i*  nut  lu-i-onling 
to  the  usual  roorae  of  bnaiiieiM ;  the  iji-lirery  is 
a  matter  of  notoriety,  done  through  the  :it!curv 
of  others,  and  therefore  esailv  priive<l  tlirougli 
disinterested  witnesses  ") ;  IS49,  Nickle  v  Kniil- 
win,  4  W.  A  H.  991)  (mmr)  ;  189H,  Hall  p. 
Woolau  Co.,  187  I'a.  19,  40  Aa  986  (deliver; 
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REGULAR  ENTRIES. 
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Usually,  it  may  be  added,  this  sort  of  attitude  is  to  be  deprecated ;  it  re- 
snlta  in  doadeniug  and  mutilating  the  living  principles  of  evidence,  and 
serves  no  good  purpose.  But  here  the  general  principle  itself  is  a  mere 
survival,  without  any  living  function  in  the  law  of  evidence ;  and  there  can 
be  no  object  in  attempting  to  develop  further  that  which  has  no  reason  for 
development,  and  no  harm  in  accepting  it,  so  long  as  it  survives,  in  its  fixed 
and  traditional  limitations. 


2.   Th*  Qronawtantlal  Owuraata*  of  TnwtworthliMM. 

§  1546.  Oaneral  PilBOlple ;  Ragnlaxlty  of  Entry  In  Conrs*  of  BnalatM.  The 
general  principle  which  suffices  to  admit  parties'  books  as  fairly  trust- 
worthy is  the  same  as  that  recognized  for  the  main  Exception  for  regular 
entries.  The  motives  and  results  by  which  that  principle  is  supposed  to 
operate  have  already  been  sufficiently  considered  (ante,  §  1522).'  In  gen- 
eral, it  is  thought  that  the  regularity  of  habit,  the  difficulty  of  falsification, 
and  the  fair  certainty  of  ultimate  detection,  give  in  a  sufficient  degree  a 
probability  of  trustworthiness.  The  particular  element  of  self-interest  and 
partisanship  that  might  be  supposed  to  diminish  trustworthiness  in  the 
case  of  a  party  himself  is  supposed  to  be  balanced  by  certain  additional  re- 
quirements here  wade  for  this  class  of  books,  —  for  example,  the  existence 
of  a  reputation  for  honest  bookkeeping,  the  fair  appearance  of  the  books,  and 
the  like. 

In  applying  the  genend  principle  of  Regularity  of  Entry,  different  circum- 
stances may  come  into  question,  —  the  kind  of  occupation,  the  kind  of  book, 
the  kind  of  item.    These  circumstances  may  now  be  taken  in  order. 

§  1547.  Rafularity,  ■•  aSiiOting  Kind  of  Ooonpation  or  BnalnaH.  There 
can  be  no  definite  limitations  as  to  the  business  or  occupation  of  the  entrant. 
The  Court  should  decide,  for  each  occupation,  whether  it  involves  the  regular 
keeping  of  books : 

1858,  Lumpkin,  J.,  in  Ganakl  t.  Shore,  34  Ga.  17:  "  We  bold  tbat  any  occupation  which 
makes  it  neceemry  for  books  to  be  kept  •■  the  record  o(  its  tranuctions,  the  monuroente 
of  ite  daily  buxiiiesa,  —  as  factories,  foundrisi ,  forgei,  gae-works,  banks,  factorage,  no 
matter  what,  —  if  books  are  required  ex  necettitaU  m  to  be  kept,  thne  books  are  to  be 
let  in  under  the  law  ...  for  the  aame  purpose  and  to  the  same  extent  that  a  merchant 
or  f>hop-keeper's  book*  are  received  in  evidence ;  and  that  ii,  to  prove  those  matters  which 
appertain  to  the  ordinary  business  of  the  oonoam,  which  require  to  be  charged,  and  which 
in  fact  constitute  its  rcf  ge$tat."  ■ 

Courts  have  ruled  from  time  to  time  in  the  different  juri.sdictions  upon 

c(  larfe  que  ititiee  of  goudi;  books  rejected; 
"  I.onerg)ui  v.  Whitehoul  his  been  followed 
ever  rinre  it  wan  derided  "|. 

*  Compere  sdditiuiially  the  followiDg :  ISSS, 
Kirkpatrick,  C.  J.,  in  WiWn  v  Wilson,  I  llalM. 
98  ("  The  riedit  ti>  which  a  book  of  the  M>rt  last 
mentioDol  in  entitled  as  matter  of  evidence  is 
derived  from  the  preonmption  that  thooKh  a 
man  in  the  warmth  of  controveny  or  the  heat 
of  passion,  might  be  diapoaed  to  raise  up  false 
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charges  against  his  adrersaries,  ret  that  no  one 
is  BO  ahauidoned  as  in  his  rooler  moments,  with- 
out soch  excitement  and  in  the  conme  of  hie 
daily  bnsiueas,  deliberately  to  contrive  and 
meditate  a  frand  againat  hw  neightwr"). 

t  Arrortt:  1846,  Tavlor  V.  'I'Dcker,  I  Kelly 
S3S,  per  Nisbet,  J. ;  ltCI8,  Sirklr*  p.  Mather,  M 
Wend.  76  (Cowen.  J. :  "  .  .  .  whether  he  be  a 
merchant  or  engaged  in  any  other  bnsineas  "). 


I  1547  EXCEPTIONS  TO  THE  HEARSAY  RULE.  [Chap.  U 

various  occupations.*  In  general,  a  mere  casual  rendering  of  services  is  not 
enough ;  there  must  bo  a  regular  occupation.*  The  principle  of  Necessity, 
it  must  be  noted,  may  also  affect  the  kind  of  occupation  in  which  books  are 
allowed  to  be  used  (ante,  §  1542).  Moreover,  sUtutes  have  in  many  instancaa 
{ante,  §  1519)  expressly  defined  the  kinds  of  occupation. 

§  1548.  Regularity,  m  aOiotiiic  tta*  Kind  of  Book;  Z«dg«r  or  Daybook. 
Any  form  of  book,  if  regularly  kept,  is  sufficient  A  mere  individual  memo- 
randum  does  not  satisfy  this  principle;  but  obviously  there  may  be  separata 
books  for  separate  classes  of  transactions,  and  of  these  a  regularity  can  be 
predicated.  It  is  thus  often  difficult  to  distinguish  between  books  which  are 
properly  admissible  because,  though  not  comprehensive,  tliey  are  nevertheless 
a  complete  and  regular  record  of  an  integral  series  of  transactions,  and  books 
which  are  inadmissible  because  they  appear  to  have  been  kept  apart  from  the 
general  course  of  bookkeeping  and  thus  are  not  likely  to  be  affected  by  the 
considerations  (ante,  §  1522)  that  give  trustworthiness  to  the  ordinary  records 
of  transactions.' 

The  fact  that  the  book  is  kept  in  ledger-form,  with  each  person's  account 
separate,  or  in  daybook  form,  with  the  items  in  the  actual  order  of  the  trans- 
actions, is  immaterial;  though  it  may  perhaps  lessen  the  credit  to  be  given 
to  the  book.»  But  a  ledger-book  may  be  open  to  the  independent  objection 
that  it  is  not  the  original  book,  and  may  on  that  ground  be  excluded  (post. 


*  Admitted:  1856,  Richanlaon  v.  Domaii'i 
Ex'x,  88  AU.  8SI  (phvdicUn ;  under  the  Code) ; 
Exdmkd:  IS99,  Kemick  v.  Komery,  89  N.  H. 
601,  45  Atl.  574  (diary  of  nervicex  performed, 
expeiuie*  paid,  etc.,  by  plaintiff  aa  employee  of 
deteudaut'ii  intestate) ;  1790,  Speuce  v.  Sauden 
1  Bay  119  (physician);  1818,  Thomaa  v.  Dyott, 
I  Nutt  A  McC.  186  (priuterl ;  1901,  Baai  r.  Go- 
hert,  1 13  Ga.  263,  38  .S.  K.  8.'M  (boolu  of  a  party 
not  doing  any  "resnlar  hiuineu");  183S, 
Thayer  v.  I)een,  S  Hill  S.  C.  677  (potlar). 

»  1871,  Karr  i:  Stivem,  34  la.  187;  1898 
Atkiuii  B.  Seeley,  54  Nebr.  688,  74  N.  W.  1100 
(coutinuonn  dealing,  etc.,  not  ahown) :  1839 
Walter  >■.  U.iUman,  S  WatU  544. 

>  190l,Thonipwniv.  Kail,  134 Cal.  96,66 Pae. 
34  ("private  memoraadam-baok "  of  money 
collet'tious,  excluded) ;  1893,  Barber'*  Appeal 
63  Conn.  393,  410,  4IS,  97  Atl.  973  (urdiuary 
diary,  excluded) ;  1868,  Ward  v.  Leitch,  90  Mil. 
.196, 333  (entriei  made  bv  one  caraallr  employed 
for  the  purpuee  and  doing  it  "  once  a  week  and 
•oiDetiines  once  a  fortnight,''  not  admiMible; 
nnw>and);  1844,  Mathea  v.  Robinmn,  8  Mete. 
270  (a  time-book  of  work  done  by  labonn,  ad- 
mitted); 1883,  Coetello  v.  Crowell,  139  MaK 
593,  3  N.  G.  698  (memoraodnm-book,  exdadad) : 
1896,  Kiler  t>.  Boebm,  167  id.  183,  45  N.  R.  84 
(•mall  pocket-memorandam-biiok  uiied  for  inn- 
dry  memoranda,  held  not  improperly  ex<-lnde<l) ; 
1894,  Countryman  v.  Bunker,  101  Mich.  318,  59 
N.  W.  422  (book  not  covering  all  traomctiont 
with  the  opponent,  excluded) ;  1897,  Anderwn 
I'.  Beeman,  52  Nel.r.  387,  72  N.  W.  361  (there 
innit  be  "a  continunnn  dealing  with  perwni 
generally");   usi,  UidiatUioa  v.  Emery,  33 


N^H.  323  (excluding  nepante  booki  kept  for 
ditrerent  lotn  of  wood  eold,  tliua  "not  affording 
ncnrity  againit  interpolation*"  that  a  (ingle 
book  would  give);  1896,  Fulton'*  l':»t8te,  178 
Pa.  78,  35  AU.  880  (a  aeparate  book  from  the 
regular  book*,  containing  charges  against  one 
oerwin  only,  excluded) ;  1873,  Callaway  t..  Mo- 
Millian,  1 1  Hei*k.  557.  560  (entrie*  in  a  private 
memorandum-book,  excluded) ;  1886,  Barber  r 
Bennett.  58  Vt.  483,  4  Atl.  331  (entrie*  of  ac- 
count upon  "  a  looae  Btrip  of  paper  "  found  In  a 
deek.  excluded) ;  1893,  Gleaaun  v.  Kinney,  65 
id.  560,  563,  97  Atl.  308  (eutrv  in  a  diary,  of 
money  paid,  there  being  a  eeparate  lK>ok  of  ae- 
conut*.  admitt«d ;  the  nature  of  the  item,  not  of 
the  book,  being  material ;  thia  aeems  erroneuua) ; 
1896,  He  I%gin*'  E»t«te,  68  id.  198.  34  Atl.  696 
(a  imall  hook  dealing  with  a  apecial  *tock  of 
good*,  admitted) ;  1900,  I'ost  ».  Keuerson,  72 
id.  341,  47  Atl.  1072  (eutrica  held  to  form  a 
regular  book,  on  the  facu) ;  1896,  May  v.  Peter- 
•on,  6  Vfyo.  419,  45  Pac.  1073  (a  calendar 
containing  two  entrie*  of  payment,  exrlmled, 
b*cau*e  not  a  regular  account-book,  and  becauae 
the  entriea  were  not  contiououa).  Cumpare  the 
caae*  cited  amle,  {  1525. 

*  1806,  CoggiwcU  r.  DoUiver,  9  Ma**.  231 
(per  Sewall,  J. :  "thoogh  the  one  method  leave* 
a  greater  opening  to  fraud  and  fal*elii>o<l  than 
the  other");  I8«0,  Swain  ».  Cheney,  41  N  H 
834;  1861,  WeU*  r.  Hatch,  43  id.  348  j  1869. 
Haorer  v.  Gehr,  62  Pa.  136;  1850,  To<.mer  v 
Oadedeu,  4  Strobh.  L.  195.  But  a  general  ac- 
coout  drawn  np  at  a  later  date  ia  iuadmi**lble  - 
1808,  Prince  r.  Smith,  4  Mai*.  458. 
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1 1568).  Finally,  the  record  offend  being  a  collected  series  of  entries,  it  does 
not  matter  of  what  material  the  record  is  made,  nor  whether  it  is  a  record  to 
which  in  ordinary  parlance  the  word  "  book  "  would  be  applied.^ 

§  1549.  Rafolulty,  •■  affaotlag  tli«  Kind  of  Item  or  Bntry;  Caah  Entry. 
In  the  first  place,  the  entry  must  liave  been  a  part  of  a  regular  series  of  entries, 
—  not,  for  example,  a  casual  sale  of  an  article  not  regularly  dealt  in,  uor  a 
casual  entry  at  the  beginning  of  a  blank  book  or  at  the  end  of  a  book  already 
finished  and  laid  aside.*  Again,  the  entry  is  not  usable  if  it  shows  that  it 
embraces  in  one  item  a  number  of  separate  transactions,  or  is  in  any  other 
way  so  loosely  made  that  regularity  of  entry  cannot  be  predicated.''' 

The  question  already  examined,  from  the  point  of  view  of  the  principle 
of  Necessity,  namely,  whether  entries  of  cash  payments  are  admissible  (^ante, 
§  1539),  is  often  by  some  Courts  discussed  instead  from  this  point  of  view ; 
and  here,  as  before,  opinions  differ  in  the  application  of  the  principle.  The 
better  opinion  is  that  while  as  a  general  rule  such  entries  are  not  to  be 
regarded  as  admissible,  yet  in  particular  cases  the  ordinary  course  of  business 
may  involve  cash  entries  and  they  may  then  be  used : 

1838,  Hitchcock,  J.,  Cram  v.  Spear,  8  Hammond  497 :  "Money  lent  or  paid  is  not 
ordinarily  charged  upon  book.  The  person  lending  or  paying  usually  takes  a  note  or 
receipt.  An  individual,  it  is  true,  might  be  engaged  in  a  business  that  would  seem  to 
joatify  such  charges,  and  in  auch  case  I  am  not  prepared  to  say  that  he  might  not  be 
examined  as  a  witness." 

1859,  StocLton,  .1.,  in  Veilhi  v.  Hagge,  8  la.  187 :  "  The  general  rule  is  clearly  estab- 
lished by  these  authorities  that  a  charge  for  money  paid  or  money  lent  cannot  be  proved 
by  a  party's  book  of  accounts,  that  such  transactions  are  not  usually  the  subject  of  a 
charge  in  account,  and  that  charges  of  that  nature  are  not  such  as  are  made  in  the  ordi- 
nary course  of  business  by  one  party  against  another.  ...  An  individual  Ciight  be 
engaged  in  business  that  would  seem  to  justify  such  charges,  as  where  one's  ordinary 
business  may  be  said  to  consist  in  receiving  money  on  deposit  and  paying  it  out  for 
others.  .  .  .  This  would  not,  however,  apply  to  the  case  of  a  party  engaged  in  the  mere 
business  of  keeping  a  retail  store,  whose  customer*  purchase  goods  of  him  on  credit, 
which  are  charged  to  tliem  in  a  running  account.  .  .  .  They  would  not  ordinarily  expect 
to  find  themselves  charged  in  their  account*  with  sums  of  money  lent  or  paid.  .  .  . 
Yet  if  the  jury  sliould  judge  that  sioall  money-charges  were  li-^itiniati'ly  made  in  the 
ordinary  course  of  busin***,  we  should  not  be  inclined  to  kuld  that  they  might  aot  so 
determine."* 


*  I84«,  Taylor  v.  Tncker,  I  Kelly  131  (itiM 
of  paper):  1838,  KendaU  v.  Field,  U  Me.  N 
(shingle). 

*  1825,  Beach  iv  Mills,  5  Conn.  4M  (rereipt 
of  rent);  I8ft4,  Daris  p.  Sanfurd,  9  AU.  816; 
18S3,  Wilson  r.  Wilson,  I  Halst.  9!);  IMS, 
Srackslager  i.  Nwl,  123  I'a  60.  16  Atl  94; 
1786,  Lynch  v.  M'Hui;<>.  I  Bay .%'! ;  1835,  Thayer 
V.  neeo,  1  Hill  S  r.  677  :  1901.  Kowan  p.  Che- 
noweth.  49  W.  Vn.  287,38  S  K.  544  (buukmade 
ap  "  several  veara  after  the  hnsincM  "). 

*  1849,  Winsor  r  nillowav,  4  Metr.  922; 
1849,  Iloiishaw  r.  Davia,  !t  Cn«h.  146  (three 
months' services  ill  one  item,  excluded);  I8.M, 
Bnitin  p.  Kogrm,  II  iil.  .346;  1SS2,  I'rsU  p. 
While,  132  Miiss  477  (mi-anDre,  weight,  and 
quantity  Uckiug ;  but  adinitteil) ;  1 889,  Woolsey 

18OT 


V.  Bohn.  41  Minn.  238.  43  N.  IT.  laW:  1840, 
Baswtt  V.  Spofforil,  1 1  V.  H.  267  ;  IH25.  Sawyer 
r.  Miller.  3  HiUst.  119:  1794,  iliiroif(u  p.  H<  hrr» 
pel,  1  Veate*  .347  ;  1882.  Carr  r  Srilcra,  100  1% 
171 ;  1893,  (Margin  r.  Atw<iud,  i*  K.  I.  MM,  nm 
("lump"  charges.  exrhi.M) ;  18IH,  hjutitt 
Adm'rp.  I'etrie.  I  NotI  A  MH'  731  ;  18.'i»,,lokii- 
son  p.  i'rice.  JN  Tenn  M9 ;  1*87,  Baldridit*  >. 
Penland,  68  Trs   Ml,  4  H.  W.  565. 

•  Anord:  1902,  Harmon  p  Decker,  41  Or. 
587,  68  I'ac.  II,  1 1 1 1  (lar^e  caah  items,  held  not 
provable  by  tlie  }}arty's  IxMiki*,  a^le!*^  tiistom 
sanctions  such  eiitricii  in  n  p.irticalar  l<«siuesii) ; 
1893,  rsrgill  p  AtwtxKl,  18  K.  I  30S.  KM  (ad- 
missible, proviile<l  nach  transactions  furmed  part 
of  the  ordinary  course  of  busiucaa). 
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But  the  general  tendency  of  CourU  is  to  regard  such  entries  as  absolutely 
excluded,  without  any  allowance  for  exceptional  cases  in  special  occupa- 
tions.* On  the  same  principle,  an  entry  of  payment  by  note  given  would 
aeim  to  be  inadmissible." 

§  1550.  CantamporaaaonuMM.  Not  merely  regularity  is  required ;  the 
entrj-  must  have  been  fairly  contemporaneous  with  the  transaction  entered.' 
This  is  another  circumsUnce  very  properly  required  as  tending  to  accuracy, 
and  is  similar  to  the  requirement  in  the  general  Exception  (ante,  §  1526)  as 
to  entries  by  deceased  persons.  But  no  unvarying  limitation  need  be  fixed ; 
the  entry  must  merely  have  been  made  near  enough  to  indicate  a  likelihood 
of  accuracy  ;  and  thus  each  ruling  must  depend  chiefly  on  the  circumstances 
of  the  case : 

18 U,  Sergeant,  J.,  in  Jone$  v.  Long,  3  Watto  326:  "The  entry  need  not  be  made 
•MCtly  at  the  time  of  the  occurrence;  it  suffices  if  it  be  within  a  reasonable  time,  so 
that  it  may  apiiear  to  liave  taken  place  wiiile  the  memory  of  the  fact  wae  recent,  or  the 
ioarce  from  which  a  Itnowledge  of  it  was  derived,  unimpaired.  The  law  fixes  no  precise 
instant  wlien  the  entry  sliould  be  made." 

1832,  Bigelom,  J.,  in  Barker  y.  Hcukell,  9  Cush.  221:  "The  rule  does  not  fix  any 
precise  time  within  which  they  must  be  made.  There  is  no  inflexible  rule  requiring 
them  to  be  made  on  the  same  day.  In  this  particular,  every  case  must  be  made  to  de- 
pend upon  its  own  peculiar  circumsUnces,  having  regard  to  the  situation  of  the  parties, 
the  kmd  of  businesis,  the  mode  of  conducting  it,  and  the  time  and  manner  of  making  the 
entries.  Upon  questions  of  this  sort  much  must  be  left  to  the  judgment  and  discretion 
ol  the  judge  who  presides  at  the  trial." 

§  1551.   Book  muat  boar  an  Honest  Appearance.!     The  appearance  of  the 

esUbliah  any  precise  length  of  time  " ;  here  en- 
tries transferred  monthly  from  memoranda  at 
the  time  of  mannfactnrewere  sdmitted) ;  IS.M, 
Anderson  v.  Ames.  6  la.  488 ;  1887,  Riimaey  v. 
Telephone  Co.,  49  N.  J.  L.  38S,  8  Atl.  890; 
1818,  (barren  r.  Crawford.  4  8.  &  R.  3;  18», 
Kesaler  r.  MVonachr.  I  Rawie  441 ;  1839, 
Walter  v.  Bullman,  8  Watts  544 ;  186S,  Tears- 
ley's  Appeal,  48  I'a.  M5. 

*  I8«l.  Caldwell  r.  McDermil,  17  Cal.  466 
(i-.M'Inded,  "  when  8ai>piai>ni«  rircnmstances  exist 
upon  the  face  of  the  entries,  and  these  cin-am- 
stancni  are  boC  explained  bv  disinterested  peN 
sons");  1810.  Swift,  EviJence,  Conn,  81; 
1880,  ltohins<Mi  v.  Dihhle's  Adm'r.  17  Fla.  469; 
1899,  Harrold  r.  8mith,  107  6a.  849,  33  S.  E. 
640  (nnfaalened  portion  of  a  book,  with  leares 
mntllated  or  raiaing,  exrinded);  1896.  Gniher- 
leas  V.  Riplev,  98  la.  990.  67  N.  W  109:  1806, 
Cugswell  V.  IMIirer.  3  Mass  931,  per  Sewall, 
J.;  1844,  Mathes  r.  Robinson,  8  Mete.  J70; 
18S2.  Pratt  r.  White.  1.12  Mass.  477;  1878, 
Robinson  v.  Hoyt,  39  Mioh.  405  (entries  all  on 
the  lent  page  of  a  btjok  having  many  pages 
blank  and  many  torn  out,  held  "  insnflk-ient "  for 
proof);  1896,  r«Tine  v.  Ins.  Co.,  66  Minn.  138, 
68  N.  W.  SJ.'S;  1895,  l':a«tman  v.  Moulton,  3 
N.  H  1.^6;  1863,  Kunk  r.  Ely.  45  Pa.  444,  448 
("  The  Court  examines  it  to  M>e  if  it  appears 
primu  fai-it  to  be  what  it  purports  to  be.  It 
tlMre  are  erasures  and  interlineations,  and  falsa 
'jr  impossible  dates,  touching  points  that  an 


*  Cobb..-  18M,  BrsuUey  v.  Goodyear,  1  Day 
104;  la.:  1859,  Younsr  'r.  .Jones,  8  la.  9*2; 
I8.W,  Sloan  V.  Ault,  it..  MO;  1839,  Snell  v. 
ErkerMm.  ib.  984;  1892,  Mecuritv  Co.  r.  (irav- 
be»l  ».->  id.  54.1.  54o,  .'.«  N.  W.  4t7  (reei's- 
ter  of  loaas) ;  1894,  M  S  teak  t-.  Bnrson,  90  id. 
191.  19.1,57  N.  W.  705;  1894,  Shaffer  r.  Me- 
Crarken,  ib.  578.  580. 58  N.  W.  910  (pavment  to 
att.»iiey);  .V.  //..•  1825.  Eastman  n.  .\loultoB,  3 
N  H.  156;  1851,  Richar^Min  r.  Kmery,  S3  id. 
213;  N.J.:  18.10,  Carasn  <:  Dwlmnle  llalst. 
191  (single  entr^v  of  cash  lent  ia  a  regnUr  book 
of  emries  vonUining  no  other  dialings  with  the 
aHaged  debtor) ;  .V.  Y. .  1811,  Ca«i  v.  Potter,  8 
John.  212:  Pu.:  1898,  Fifth  Mnt.  B.  Sor  > 
Holt,  184  Pa  572,  .19  Atl.  a93  (entry  of  oousid- 
aratioo  received)  ;■  Tn. .-  IH52,  Cole'u.  Deal,  8 
Tex  349;  1872,  Kotwiti  r  Wright.  37  id.  83. 
Compare  the  cases  citeil  nmlr,  {  1539. 

•  1899,  Estes  r.  Jackson.  —  Ky.  —  ,  53  8.  W. 
171  (entry  that  an  aci'ount  wan  Mttled  bv  nata 
exrlade4l).  ro«/r«i;  I89S,  B.>m«M  Inv.'Co.  r! 
Vette,  148  Mo.  560,  U  .S.  W.  754  (ailmittiw 
an  entry  of  a  note  secnred  bv  <I«mI  of  trust). 

»  1899,  I,uie  r.  M.  A  r  Hardware  Co..  121 
Ala.  296,  25  .So.  809:  1895  Sf  Ixwis,  I  M  A  S. 
R.  Co.  r.  Murphv,  60  Ark  ,i.r<  .10  S,  W  419 ; 
1860,  I.«iiiliii  r  'rurner,  U  Cal  575  (adantied! 
where  thr  transfer  from  a  slate  u>  the  k«ok  was 
made  Irmgnlarlv,  but  eenerallv  in  from  <iii«  to 
three  ilav"  afterwards) ;  1881,  UetWrk  ,•  Baner- 
lee,  98  111    134,   138  ("the  authorities  -Jo  aot 
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lK)ok  of  entries  must  be  honest ;  no  suspicion  of  false  dealing  must  be 
appiireut.     But  the  trial  Court's  determination  of  this  ouglit  to  be  final* 

§  1552.  Repntation  of  Corraot  and  Honest  Bookkeeptng.  The  tradition 
requires  also  that  preliminary  testimony  be  offered  as  to  the  good  reputation 
of  tlie  party  for  correct  and  honest  accounting.'  Whether  this  would  always 
be  required  is  iu  some  jurisdictions  doubtful  to-day,  apart  from  express 
statute.' 


3.    Testimoiiial  QuaUlloatioiu,  and  Other  Independent  Rnlea  of  Evidence. 

§  1554.  Party's  Bnppletory  Oath;  Croae-examlnatlon  of  Party;  Use  of 
Booka  by  or  against  Sunriving  Party.  (1)  Since  the  preliminary  facts 
rendering  evidence  admissible  must  of  course  always  be  proved  somehow  in 
advance  of  its  admission,  the  identity  and  character  of  parties'  books,  as 
fulfilling  the  foregoing  conditions,  must  first  be  shown.  But  if  the  books 
were,  by  hypothesis,  kept  by  the  party  himself,  and  without  a  clerk,  it  is 
obvious  that  they  cannot  be  satisfactorily  shown  to  be  his  books  without 
calling  iu  the  aid  of  his  own  testimony.  By  very  necessity,  therefore,  and 
for  the  purpose  of  identifying  the  books,  the  party,  though  otherwise  dis- 
qualified (under  tht!  older  law)  as  a  witness,  was  allowed '  to  make  a  soHialled 
siippletory  oath  of  identification.*     Moreover,  this  oath,  by  way  of  precaution, 

material,  or  if  for  any  reanoD  it  clearly  appears 
not  to  be  a  lecal  book' of  eotriex,  the  Court  may 
reject  it ").  But  a  mere  error  need  nol  exclude : 
1866,  Schettler  v.  Jonea,  20  Wis.  4U,  4tS 
(entries  charjfed  asainat  a  person  not  the  op|io- 
nent  are  admixsible  "if  suck  miKtake  is  fairly 
and  satisfactorily  explained  by  otiier  competent 
evidence"). 

i  1806,  Cogswell  V.  Dulliver,  i  Mast.  323 
(Sed^ick,  .1. :  "  The  true  ground  ...  is  that 


of  the  correctness  and  fairness  of  the  booka 
offered,  fouuded  on  iiifurniatiun  gained  by  an 
actual  inspection  of  and  settlement  by  them," 
and  not  merely  of  "  the  character  of  the  party 
whose  Imoks  they  are");  1893,  Seventh  1).  A. 
P.  A.  ».  Fislier,  95  id.  274,  276.  54  N.  W.  759 
(may  be  shown  hv  himself,  without  callini; 
others);  ^V.  >'..■  1815,  Vosburgh  v.  Thayer,  18 
John.  461;    1834.    Linnell    v.    Sutherland,    IS 

loeaKwim,  .1  :      . .»  iru»  g,..-..,.  .....  Weiid.  568;  1855.  Morrill  v.  Whitehead,  4  E.  1). 

the  liidBe  or  court  before  whom  the  case  is     Smith  241 ;  1882,  McCJoldrick  v.  Traphagen.  88 
tried,  should  on  inspection,  determine  that  the     N.  Y.  334,  336  (proof  by  several  witnesses  testi- 
book  was  proper  for  that  purpose,  and  that     fying  to  settlement  bv   bills,  and   by  another 
miiiation   renders  it  competent  evi-      witness  to  settlement  by  the  liooks  themselves, 

held  sufficient,  the  last  witness  beinf;  the  book- 
keeper of  the  partv  bimitelf ;  two  judgea  diss.) ; 
1900,  Smith  v.  Smith,  Iftl  id.  168,  57  N.  E.  300; 
Ter.:  1868,  Werbiskie  r.  MiuManoa,  31  Tex. 
116,  124  (proof  required  that  "his  repntation 
as  an  honest  man  and  correct  bookkeeper  is 
untarnished  "). 

*  188S.  Montague  r.  Dongan,  68  Mich.  98, 
100,  35  N.  W.  840  (proof  by  other  persons,  held 
not  necessary  "sini-e  the  statute  allowii  parties 
to  testify  generally  in  the  case  ").  This  ainnuiits 
to  no  more  than  a  verifiiation  of  correctneM  on 


such  determination 


deuce.  .  .  .  To  suffer  onr  inquiries  to  go  behind 
that  decision  would  be  throwing  things  into  too 
kraee  a  state  ") 

1  The  precise  tenor  of  this  requirement  vanes; 
Krnie  Courts  hold  that  the  proof  must  be  by 
persons  who  have  settleil  with  the  party,  and 
that,  too,  directly  upon  his  l)ooks;  Aii-.:  1898, 
Atkinson  f.  Burt,  65  Ark.  316,  46  S.  W.  986,  53 
8.  W.  404  (must  be  shown  correctly  and  con- 
temporaneonslv  kept) ;  1895,  St  I>ouis,  I.  M.  i. 
8.  R.  Co.  V.  Murphy,  60  id.  333,  .TO  S.  W.  419 ; 
Cat.:  I860,  fjindis  p. Turner,  U CaJ.  .576 ;  1886, 
Watronsii.Cunningham,  71  id  .32,  II  I'ac.  811;      oath  (no«(,  J  1554). 

1894   Webster  v.  Lumber  Co.,  101  iii  326,  329,  '  hxcept   in   New  York    and   New  Jersey, 

35  Pac.  871  (absconding  of   the  partv's  hook-      where  perhaps  the  Dnuh  trndition(iiii^^.  §1518) 
keener,  who  had  falsified  the  h.H)ks  to  defraud      accounts    for    tbn  omi«sioii ;    18.t8.  Sickles    p. 


him,  not  sufficient  to  exclude);  ///..•  1841, 
Bv>ver  i>.  Sweet,  3  Scam.  123  :  1869.  liufcgles  v. 
Oattnn.  50  HI.  416;  1876,  Patrick  r.  .lack.  82  id. 
82;  1892,  Honse  i'.  Beak,  141  id.  290,  299,  30 
N,  E.  1065  (held  b<T«  not  essential,  where  the 
opponent  ha<l  admitted  the  correctness  of  the 
acconnt):  itfirh.:  1860  Jackson  r.  Evans,  8 
Mich.  476,  487  (the  rule  ia  "  to  require  evidence 


Mather,  90  Wend.  75 ;  1859,  Conkliu  r.  Stamler, 
8  Ahb.  Pr.  395. 

•  1824,  3  Dane's  Ahr.,  Mass.,  Hutchinson's 
ed.,  318;  1860,  I.andis  v.  Turner,  14  ("nl.  573; 
1886,  HikIi.'  IV  Wsre,  71  id  379,  12  l-ac.  284; 
1869,  Neville  i'.  Northi'utt,  47  Tenn.  296;  187S, 
Marsh  ■■  Case,  30  Wu.  531. 
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wo»  made  to  involve  an  asaertion  that  the  books  were  correctly  kept,  and 
from  this  point  of  view  the  oath  was  not  only  allowed  but  required;  it  could 
only  be  dispensed  with  where  the  party  was  dead,  or  insane,  or  out  of  the 
jurisdiction."  In  many  of  the  statutes  (ante.  §  1619)  that  have  dealt  with 
the  subject,  this  suppletory  oath  is  still  retained  as  a  requirement 

(2)  As  a  necessary  concession  to  the  allowance  of  the  suppletory  oath,  it 
was  thought  proper  in  a  few  jurisdictions  by  statute  to  allow  a  erog^xami- 
nntion  of  tlie  party  upon  the  transactions  represented  in  the  entries.* 

(3)  Tlie  modern  statutory  exception  to  a  party's  qualification,  namely, 
the  exclusion  of  a  survivor  from  testifying  to  a  transaction  with  a  deceased 
opponent  {ante,  §  578)  is  commonly  not  thought  to  apply  to  the  use  of  a 
party's  books  of  account  under  the  present  Exception,  for  reasons  elsewhere 
explained  {post,  §  1559).  It  follows  that  the  surviving  party  may  offer  his 
books  as  against  a  deceased  opponent;*  and  also  that  the  use  of  a  deceased 
party's  books  by  his  representative  is  not  such  a  « testifying "  by  the  repre- 
sentative as  amounta  to  a  waiver  under  the  statute  and  permits  the  surviving 
opponent  to  take  the  stand  against  them." 

§  1555.  Panooal  Knowledge  of  Entrant;  Party  and  Saleunan  Twifylng 
JoinUy.  The  use  of  a  party's  entries.  Uke  that  of  all  the  Hearsay  exceptions 
must  be  subject  to  the  ordinary  principles  of  testimonial  qualifications  {ante 
§  1424).  When  the  party  is  the  entrant,  then,  he  must  have  the  elementary' 
quahfieatioi..  a  personal  knowledge  of  the  transc-tion  recorded  {ante,  8  657) 
TlMs  he  would  ordinarily  have,  in  the  situations  for  which  the  exception  was 
peculiarly  adapted  and  to  which  he  is  restricted  in  the  ways  just  noticed 
But  It  will  often  happen,  even  where  the  party  is  his  own  bookkeeper,  that 
the  goods  are  delivered  or  the  services  rendered  by  salesmen  or  workmen  in 
his  employ,  and  that  thus  the  party,  though  the  recorder,  has  no  personal 
k.iowledge  of  the  consummation  of  the  transaction.  This  situation  can  be 
met  in  th.^  way  already  examined  {ante,  §  751),  in  cases  where  a  witness  on 
the  stand  swears  to  the  accuracy  of  a  record  but  has  no  knowledge  of  tiie 
transaction  recorded;  i.e.,  by  caUmg  the  other  person,  whose  knowledge 
thus  supplies  the  missing  element  and  completes  the  testimony.  This  is  a 
proceeding  which,  though  correct  on  principle,  has  only  with  difficulty  ob- 


•  .See/Kif/,  {  1i6l. 

•  In  aililitiun  to  the  sutatea,  a»tt.  {  1519,  n« 
th«  folluwing  ruliiifpc  1874,  New  Haven  ft  H. 
Co.  !•.  (iiKidwin,  43  Coun.  ill  ;  Igii",  Better. 
SteveuB,  6  Win.  400  (iiu  quextione  are  to  be 
aeke<t  the  party  except  thijue  aathorize<l  by  the 
itatttti-l.  In  South  Carolina  the  ruliiiea  varied : 
1786,  Koeter  i:  Sinkler,  1  Ba»  40;  1790,  Spence 
».  .Sanderi,  ib  117;  IX>nglaM  v.  Hart,  4  Mp- 
Cord  as; ;  IS50,  Thonuon  e.  Porter,  4  Strobb. 
Kq.  65. 

•  1886,  Roche  P.  Ware,  7!  Cal.  .178,  19  Pac. 
984,  §emblt:  1901,  H.iinee  v.  CbriiiliA,  V>  Colo 
MW,  66  I'ac.  883;  ISOi  Chapiu  v.  Miuhell,  — 
Fl».  —  ,  32  So.  875;  181(4.  Dvaart  e.  Furrow 
»0  la..  »<.,  57  N.  W.  6»4;  1867,  Alilhonr  p. 
Stiiiwin,  4  Kan  iSO;  1861,  Dexter  r.  Booth,  S 
All.  j'>»,  561   ('lut  not  admueible  "for  other 


purpoM*.  t.g.  to  proTe  to  whom  credit  wai 
Riven);  1861,  Oreen  r.  Gould,  8  id.  465,  467 
Oiimilar  principlee) ;  1893,  Oar/rill  ».  Atwood,  18 
R.  1.  SOS,  304.  CoHtra :  1899,  Nance  v.  Callen- 
der,  —  Tenn.  — ,  51  8.  W.  lOilS;  1893,  Wv 
man  c  Wilcox,  6<  Vt  96,  30.  28  Atl.  391 
(phiintiff'i  entriee  maile  after  deceaM  of  oppo- 
nent » intemate,  exclndnl ). 

•  1870.  Kriton  »  Hill,  58  Me.  116;  1889, 
nheehan  r.  Henneuey,  65  N.  H.  101,  IS  Atl, 
659;  1895,  Steven*  ».  Monltnn,  68  id.  254,  38 
Atl.  739  (since  the  amendment  of  1889,  then 
«  itill  no  "flection"  to  tentify  where  an  ad- 
miniitrator  offcn  and  identiflm  the  deceaaed'a 
acuuunt-bookii). 

As  alrrady  itated  (a/«<»,  {  578),  there  i>  here 
no  attempt  to  collect  fnliy  the  rulinj,-!  iuter- 
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tained  recognition  in  the  case  of  ordinary  memoranda  of  a  past  recollection 
{anU,  §  751).  But,  long  before  that  recognition,  it  was  perceived  and 
adopted  in  the  case  of  parties'  entries.  Where,  then,  the  party  has  made  the 
record  but  has  not  personal  knowledge  of  the  delivery  of  the  goods  or  the 
rendering  of  the  services  charged,  he  may  call  the  person  having  knowledge 
and  use  the  letter's  supplementary  testimony.'  If  the  salesman  or  teamster 
is  deceased,  or  otherwise  unavailable,  or  if  the  party  is,  or  if  both  are,  or  if 
the  conditions  of  the  business  make  it  impolitic  to  require  the  calling  of 
every  person  concerned,  still  this  need  not  prevent  the  use  of  the  entry- 
book.  The  reasons  for  this  conclusion  have  already  been  examined  in  con- 
sidering the  same  problem  for  the  main  Exception  for  Regular  Entries  (ante, 
§  1530);  here,  as  there,  the  rulings  are  not  harmonious.* 

§  1556.  Form  and  Laneuage  of  th«  Entry;  AbMnot  of  Sntry.  The  general 
principles  already  examined  (ante,  §§  766-812)  as  to  the  mode  of  testimonial 
rommunication,  or  narration,  have  here  also  a  certain  application.  First,  the 
entry  must  purport  to  record  the  whole  of  the  transaction  as  alleged ;  in  other 
words,  a  mere  order-book  or  an  entry  of  an  order,  not  showing  the  delivery  of 
the  alleged  goods  or  the  rendering  of  the  alleged  services,  could  not  be 


*  1857,  Harwnod  v.  Mnlrr.  8  Oniy  250  (one 
partner  liclivered  the  Rwidii,  the  other  mnde  the 
rhariceiii  thelioiikii;  l)ewev,J. :  "  It  Ik  proper  to 
introduce  ng  witneues  all  tlioae  permns  wliu  are 
thnii  cnnnected  with  the  tranuction  and  whu«e 
liiitimony  i»  neceraary  to  establish  those  facts 
wliich  would  require'  to  be  proved  by  a  single 
iwrsou").  Arrord :  1880,  Smith  r.  Ijiw,  47 
I'oun.  431,  435  (entries  made  by  the  plaintiff's 
bookkeeper  on  report  by  a  salesman,  the  sales- 
man also  testlfvine) ;  1892.  House  r.  Beak,  141 
III.  290,  S99,  30  N.  K  1065  (entries  by  H.,  on 
reports  of  sales,  etc ,  by  B.,  H.  and  B.  testifying)  ; 
1902,  I'lace  i>.  Baofrher,  159  lud.  232,  64  N.  K. 
852  (books  of  lof;-measnrement,  kept  by  plain- 
tiff, the  measurements  lieing  made  by  plaintiff 
and  M,  and  both  testifying  thereto);  1831, 
Smith  p.  Sanford,  12  Pick.  140  (one  partner 
sold  and  maile  a  note,  the  other  entered ;  lioth 
testified) ;  1900,  Smith  r.  Smitli,  163  N.  Y.  168, 
57  N.  E.  SOD  (hustiand-party  making  drliveriex, 
wife  entering  from  his  niemuranda,  and  both 
testifving);  1823,  Ingraliam  v.  Bockins.  9  S.  & 
li.  285  (clerk  delivered  and  party  entered ;  Iwth 
testilled);  1831,  Clonifh  i-.  Little,  3  Kich.  I.. 
353  (same);  18.V).  Thomson  i>.  Porter.  Strolih. 
Kq.  65  (same) ;  1892,  Taylor  r.  Dayis,  82  Wis. 
455,  459,  52  N.  W.  75<  (Hhippingbook  of  lum- 
ber, entered  by  the  bookkeeper  from  srale-liilb 
handed  to  him,  the  bookkeeper  and  the  scaler 
teitifying). 

*  1844,  Mathea  v.  Robinson,  8  Mete.  269 
(time-book  kept  by  plaintiff  for  labor  of  himeclf 
and  apprentice ;  held  not  n  >ces«ary  to  eill  th* 
apprentice) ;  1849,  Morris  v.  Briggs,  3  Cm>h. 
343  (workmen  made  memoranda  and  plaintiff 
copied  them  into  the  book ;  workmen  not  re- 
quired to  be  called) ;  1852,  Barker  v.  Haskell. 
9  id.  218  (plaintiffs,  partners,  made  entries  uf 
work  dona  by  workmen;  ptaistiA  both  gave 
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the  snppletorv  oatb ;  workmen  not  reqnircd  to 
be  called;  1887.  .Miller  r.  Sliay,  145  Mans  162, 
13  N.  R.  468  (plaintiff  kept  a  book  of  loads  uf 
sand  delivere<l ;  teamster  and  plaintiff  testify 
to  items;  said  ohiitr  that  the  teamster's  testi- 
mony was  "  necessary") ;  1860,  .Tackson  r.  Kvnns, 
8  ifich.  476,  484  (entries  of  brick  delivered, 
made  by  the  party  on  reports  from  a  foreman- 
teamster,  the  foreman-teamster  yiho  tallied  the 
loading,  lieing  called,  hut  not  all  the  individual 
teamsters  who  hauled ;  held,  that  on  the  fscts 
all  the  tenmstem  should  lie  called  or  accounted 
for) ;  1901,  Tavlor-Woolfenden  Co.  r.  Atkinson, 
127  id  633,  87' N.  W.  89  (ledger  made  np  from 
sale  slips ;  admitted  on  certain  conditions) ;  1903, 
Union  Central  I..  Ins.  Co.  c.  Prigge,  —  Minn. 
—  ,  96  N.  VV.  917  (plaintifftt'  entries  based  on 
memoranda  furnished  by  tlie  defendant,  ex- 
claded;  probuUv  erroneons);  1892,  Anchor 
Milling  Cu.  r.  Walsh,  108  .Mo.  284,  18  S.  W. 
904  (plaintiff's  manager  kept  a  sbiptiingbook, 
in  which  most  of  the  entries  of  deliveries  were 
made  on  the  knowledge  of  a  shippiiic<'1erk ; 
the  clerk  had  left  the  plaintiff's  employment 
and  was  not  called;  admitted);  1901,  Di'amcnt 
V.  Colloty.  66  N.  J.  I.  295.  49  Ad.  455,  808 
(hooks  founded  on  slips  containing  royorts  from 
workmen,  admitted,  together  with  the  riipa,  ap- 

San-ntty  without  culling  tlie  workmen);  1834, 
ones  r.  I.oiig,  3  Watts  326  (like  Morris  ». 
Briggs,  Mass.);  1897.  Union  Electric  Co.  r. 
Theatre  Co.,  18  Wa.<h  213,  51  Pac.  366  (books 
of  an  electric  light  company,  recoriling  the 
lifrht  fnrHished  a  theatre,  inmlo  up  from  news- 
paper rep-.rts  of  nunilier  of  performances  per 
week  and  from  collectors'  reports,  excluded) ; 
1862,  Lynch  r.  State,  15  Wis.  40,  44  (certain 
voluminous  accounts,  testified  to  by  the  book- 
keeper an<l  a  party,  who  had  personal  knowl- 
edge of  most  of  the  transactions,  a<lmitted). 
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noeived.'  Next,  m  to  the  mode  of  Tecording,  $mj  material  or  means  will 
■ufBcfl.*  The  entry  must,  however,  be  fairly  intelligible ;  it  niuat  distinctly 
communicate  the  fact  alleged ;  this  requirement  being  satisfied,  any  kind  of 
marks,  capable  of  being  interpreted,  will  suffice.* 

The  absence  of  a  debit-entry,  in  a  book  containing  both  debits  and  credits, 
should  be  regarded  as  in  effect  a  statement  that  no  such  goods  or  services  had 
been  received,  and  should  therefore  be  admissible ;  *  but  some  Courts,  as  also 
under  the  main  Exception  {anU,  §  1531),  take  the  opposite  view.*  Where 
however,  the  book  is  offered  by  the  opponent  {post,  §  1557),  the  absence  of  an 
entry  of  the  transaction  as  claimed  may  properly  be  regarded  as  an  admission 
that  there  was  no  such  transaction  (ante,  §  1072). 

§  1557.  Impeaotalag  the  Book ;  Oppoaenfa  Use  of  the  aook  as  contalnljig 
AdiaiMions.  (1)  The  party's  book  being  virtually  his  testimonial  assertions 
(ante,  §  1361),  the  rules  for  impeaching  testimonial  evidence  {ante,  §$  875- 
1087),  so  far  as  applicable,  may  be  invoked.  In  particular,  the  party's 
general  eharaeter  for  veracity  {ante,  §  920)  may  be  impeached ; '  and  the 
untrustworthiness  of  the  book  may  be  evidenced  by  demonstrating  epeeifie 
errors  {ante,  §  1000)  in  the  entries.* 

(2)  A  party's  own  statements  may  always  be  used  against  him  as  admissions 
{'inte,  §  1048);  hence  the  opponent  may  always  offer  the  party's  books  as 
containing  admissions  favoring  the  opponent's  claim  of  facts.*    In  such  a 


>  18S2,  Hancock  r.  Hiotnger,  60  Is.  376, 
14  N.  W.  729;  1S34,  Rhwuli  v.  Oiinl,  4  Rawie 
4«7;  IS35,  Fairchild  v.  Deniiiion,  4  WatU  238 ; 
1841,  Parker  v.  Ilonalilion,  2  W.  &  8. 19;  ISS2, 
Laird  v.  CanipMI.  100  Ha  16^  Thii  reitt 
perhapt  equally  ou  the  principle  of  |  1541,  ant*. 

The  I'ncf  need  not  lie  entered  :  18^5,  Jonee  r. 
Orton,  es  Win  ».  14,  12  N.  W.  172. 

*  That  the  entry  need  not  be  on  paper  or 
wich  ink  hai  been  noticed  ante,  1 1548. 

*  1863,  Barton  r.  Dnodaa,  24  U.  C.  Q.  B.  275 ; 
1887,  Miller  v.  Shay,  145  MaM  162,  IS  N.  E. 
468;  1843,  Coramings  r.  Nichol*,  13  N.  H.  425; 
1872,  Manh  v.  Caw.  SO  W!«.  531. 

«  1893,  Peck  i:  Pierce,  63  Cunn.  310,  314,  28 
Atl.  524  (ifflne  ai  to  payment  of  intemt  on  note ; 
deeeawd't  book  contained  entricn  of  iiitercst- 
payroents  to  othen,  thungh  nut  all;  lack  of 
entry  of  payment  to  P.,  admiaaible) ;  1903,  Vulo- 
(ia  Co.  bank  r.  Bigeluw,  —  Fla.  — ,  33  So. 
704;  1901,  Waiaron  v.  Prieet.  96  Me.  3«,  51 
Atl.  235:  I9U2,  llnelwner  r.  Chill*,  180  MiM. 
4S3,  62  N.  E.  729  (pusbuok  and  ledger  admit- 
ted, to  ihow  no  receipt  of  caah ;  "  ant  erery 
book  of  entrJM,  if  ailmitied,  woald  leail  to  any 
inference  from  the  omiiwiun  of  a  matter;  liX 
we  moat  aaenme  that  tliia  hook  on  inepeclioa 
manifeatlr  pnrported  ('>  euntnin  all  C.'i  rerciute, 
and  if  so'it  was  a  deeUntioo  by  him,  only  lea* 
definite  than  if  eapreaacrf  in  woril>.  that  he  had 
received  no  other  umii " ;  thin  book  waa  ailniit- 
te<l  without  iipeeiflc  refraance  tu  the  preaent 
Ileanwr  exception). 

*  1893.  .Shaffer  e.  McCraeken,  90  la  578, 
580,  :>H  S  W.  910  (negatiTe  not  to  lie  proved  by 
lack  of  entrv  in  one  book  only  nut  of  aeveral) ; 
1874,  Lawbur     v.  Carter,  II   Baah   10;   1835, 


MorM  r.  Potter,  4  Gray  292;  1896,  Riley  v. 
Boehm,  167  Mail.  183,  45  N.  K.  84 ;  1852,  Alex- 
ander V.  Smoot,  13  Ired.  462;  1901,  Scott  e. 
Bailey.  73  Vt.  49,  50  Atl.  557. 

>  1823,  Crooae  v.  Miller,  10  S.  A  R.  155,  158 
("  hia  character  waa  open  to  the  lame  kind  of 
aainiadvenion  that  it  would  have  been  rabject 
to  if  he  bad  lieen  a  witneaa  in  the  canaa"); 
1863,  Funk  V.  Ely,  45  Pa.  444.  448  ("  the  plain- 
tiff who  aweara  to  bia  uriKinal  hooli  of  entriea 
pnta  bla  general  character  for  tmth  and  veracity, 
and  the  general  character  of  hia  book  for  hon- 
eaty  and  accnraev,  in  evidence,  and  invites  attack 
upon  either  or  both").  Vmtra:  1853,  Winne 
V.  Mickeraon,  1  Wia  1,  6  (impeachment  of  the 
party's  character  "  for  truth  and  veracity,"  held 
proper  at  common  law ;  bat  the  statute  making 
them  "  prima  facie  "  evidence  held  to  forbid 
this ;  absurd) ;  'lS54,  N'ickeraon  r.  Horin,  3  id. 
243  (foregoing  case  approved) ;  1872,  Winner  v. 
Baaman.  28  id.  S«3,  567  (same). 

«  1861.  Fnnk  r.  Ely,  45  Pa.  444.  448  ("  It  U 
competent  for  the  advene  party  to  show  its  [the 
book's]  ireaeral  character  hr  fKiiiitiagtochargeii 
and  easma  affecting  otiier  partieis  and  by  call- 
ing witiiaasca  to  prove  audi  entries  false  and 
fraodnleut  That  tUia  inveittigution  may  not 
run  into  excessive  ilefnrtiire  fmm  the  inane  on 
trial,  the  Court  sboiilii  limit  it.  to  the  time,  or 
near  the  time,  covered  liy  tite  account  in  suit, 
and  should  suffer  no  naore  exiMaination  of  col- 
lateral eases  tlian  wuuld  bear  directly  on  the 
general  character  of  the  Ixxik  "). 

'  1899.  Zang  v.  Wyant,  25  Colo.  551, 56  Pac. 
565  (bank's  accoout-lmoks^ ;  1902,  Whisler  i- 
Whisler,  117  la.  712,  89  N.  W.  1110  (partiti'ni 
between   lieira  and  ileviacea ;   anceator'a  buok- 
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CMe,  none  of  the  foregoing  liroitationi  as  to  the  kind  of  book  or  entry  stand 
in  the  way ;  for  the  book  is  not  offered  under  the  present  exception.* 

§  1568.  PrednotloB  o(  OHcIimI  Book;  L«4flar  aad  Day-book.  The  general 
rule  requiring  the  production  of  t^e  originnl  of  a  writing  (ante,  {  1170),  here 
as  elsewhem,  must  bo  satisfied ;  i.  t.  the  entry  oflered  must  be  an  original ; 
if  the  original  cannot  be  had,  as  determined  by  the  ordinary  rules  (ante, 
{§  1192-1230),  a  copy  may  bu  used.' 

It  therefore  becomes  necessary  to  distinguish  between  the  different  pro- 
cesses and  the  different  classes  of  books  employed  in  bookkeeping,  in  order 
to  determine  whether  the  one  offered  is  or  is  not  the  first  and  original  book 
of  regular  entries.  A  ledger,  though  otherwise  not  objectionable  (ante, 
§  1548),  will  usually  not  be  the  first  book  entered  up;  nevertheless,  if  the 
first  book  be  in  fact  kept  in  ledger  form,  it  will  be  none  the  less  admissible. 
Furthermore,  the  record  admissible  is  one  consisting  of  a  regular  series  (ante, 
§  1548) ;  hence,  the  first  regular  and  collected  record  is  the  original  one,  and 
it  is  immaterial  that  it  was  made  up  from  casual  or  scattered  memoranda 
preceding  it  Tiie  application  of  the  principle  must  depend  much  on  the 
circumstances  of  the  particular  case.* 


•Dtriea  o(  silrMieenMatii) ;  Im.  Rer.  Cir.  C.  I8S8, 
I  8248 ;  1868,  Wan)  t .  Leitch,  SO  Md.  SM.  393 ; 
1901,  Glulie  Sariuf:*  Bank  v.  KM'l  Bank.  (4 
Nebr.  413,  S9  N.  W.  1030 :  1903.  Grow  v.  8chrel, 
—  id.  —  ,  93  N.  W.  418:  1893,  Doolittla  r. 
Stone,  136  N.  Y.  613.  616.  33  N.  E.  639. 

*  Compare  iome  u{  the  cwea  cited  nnder 
AdmiMioD*.  mit.  |S  1060,  1078,  1073.  1074  (co^ 
pontion  or  partnership  buoki),  1082  (prede- 
ceMior  in  title).  Whether  the  wiaU o/an  nreovHt 
may  or  mait  be  uffei«<l  ii  dealt  with  nnder 
CumpleteneM  (/»•(,  f  |  9104,  91 18). 

I  1898,  First  N.  Mauk  i'.  Chafflii,  IIS  Ala. 
146,  94  So.  so ;  1879,  Peck  t:  I'archeD,  53  la.  46, 
8  N.  W.  597  (cuiiv  attache<l  to  a  Uepotitiuii,  eX' 
cloded);  1848,  Bmiley  v.  Dewey,  17  Oh.  156; 
1831,  Fnrman  v.  Peay,  3  Bail.  «94 :  1887,  Bal' 
dritlge  V.  I'enlanil,  68  Tex.  441,  4  S.  W.  565 ; 
1845,  Downer  v.  Morriion,  8  Oralt.  850.  856 
(booita  in  New  York,  proved  by  copy  annexed 
toadepodition).  Uniteciiied :  iSSii,  liancwk ''. 
Hinlrager,  60  la.  376, 14  N.  W.  736.  Nut  rUar : 
1876,  Wuodbary  r.  Woodbury's  Kstate,  50  Vt. 
156.  Vuutm.  hnt  dearly  wronj[:  ISO",  Cooper 
V.  Morrel.  4  Yeataa  341  (original  iu  Kngland ; 
copv  excluileil) 

'I'he  party  n/iitVurr  lo  prmltve  his  liook,  when 
it  wouhl  Ih.-  relevant,  inav  juiitify  an  inference : 
1860.  Harriwin  r  Doyle.'  11  Wis.  383,  iSi,  and 
raiirr  cited  iiiilr,  i  291 

■  AJmiUfl:  li*!)6. 1'lnnimer  f.  Mercantile  Co., 
SSColu  190.  4>i'ac  994  (entries  made  in  pencil 
on  slieetK  u(  )iaper.  then  copteil  into  a  buuk) ; 
1881.  Ke<tlich  i:  ttatwrlee.  'ii  111.  134,  1.18  leii- 
triea  trausferreil  fmni  a  slnte  tn  the  li<K>k  ;  the 
book  h<'ld  an  oi\\piiaX) :  It>16,  Faxon  r.  Ilollia, 
13  MaM  437  (entrieK  niiiilc  on  a  slate  and  tran- 
scribed inlua  U'diEer) ;  18.11,  .Smith  r.  Sandford, 
13  Pick.  140  (challiinK  sulci  on  a  liutcher-cart 
nnd  tlien  entcrinfi;  them  un  tlie  Itook  when  the 
cart  retamed) ;  I8J3,  Barker  r.  Ilaakell,  9  Cksb. 


IIS  (antriea  on  a  slate,  copied  into  a  darbook) ; 
IS54,  Kent  v.  Garvin,  I  Gray  148  (entries  from 
a  drayman's  book  into  an  acconnt-lwok) ;  IS87, 
Miller  ■>.  Shay,  145  .Mass  163.  13  N.  E.  468 
(transferred  to  tb*  book  from  marks  on  a  sand- 
cart)  ;  IS60,  Jackson  r.  Evans,  8  Mich.  476,  488 
(acconn^book  ol  brick  delivered,  made  np  from 
a  tally-book  or  slate) ;  1896,  Lavina  v.  Ins.  Co., 
66  Minn.  138.  68  N.  W.  855  (books  founded  on 
temporary  alipa  furnished  by  salesmen);  1853, 
Winne  v.  Nickerson,  1  Wis  I,  5  (then  beinft 
two  books  of  original  entries,  only  one  waa  t«- 
qnired  to  be  produced,  on  the  facts). 

ExdMdtd:  1881,  Fitzgerald  v.  .M'Carty,  55  la. 
708.  S  M.  W.  646  (ledger  nut  admitted  to  nhow 
•  single  item  nut  'ntered  in  the  origiiuU  books; 
but  tbe  Court  declared  it  all«walile  for  counsel 
to  nsa  tbe  ledger  in  aiding  tlie  jury  "  the  mure 
readily  to  flnathe  item*  charKof  in  the  aci'onnt 
in  the  books  of  original  entry  ");  1895,  Way  v. 
Cross,  95  id.  958,  63  N  W.  683  (a  le<lger  not 
showing  the  kind  of  gnwis  sulci,  and  ma<le  up  di- 
rectly from  sale-nlips) :  1854.  Bieinig  r.  .Meixicr, 
33  pit.  159  (a  journal  copied  from  a  l>lulter). 

Further  illustrations  are  an  fulluws:  1861, 
Canllleld  r.  Sanders.  17  Cul.  5b9.  573;  1874, 
Bentley  v  Wsrd,  1 16  Mass.  .-<37 :  1889,  Wo<i|sev 
r.  Bohn,  41  Minn.  339,  43  N  W.  1033;  1 8.76, 
Pillsburv  V.  l.ocke,  M  N.  II.  'Jfi;  1887.  Hnnipey 
••.  TelepltoMe  Co.  49  N.J.  I..  335,  8  All.  290; 
1838.  Mekles  r.  Mather.  30  Wend.  76;  1883, 
McOoldrick  r.  Traphae.n.  8.t  N.  Y.  3.14,  ,'136; 
1833,  Ingraham  c.  U<H'kiu.i,  9  S.  &  K.385;  1834, 
Pattoii  r  liviin,  4  ltiiHlL'410;  I83(>.  Furs.vtlia 
I  Noriroes,  5  Watts  4.'t3 ;  1869,  lloovrr  v.  Gehr, 
'3  I'a.  ISA.  In  Prince  v.  Swett,  3  Mass.  569, 
(1T9.1)  HUil  Ilonnell  tv  Mawhn,  33  N  J.  li.  198 
(1874).  the  anoumliHis  ruling  was  made  that  the 
ledger  or  '-opv-eiitries  nl.-4>  mui^t  lie  prtxlneed,  if 
the  entriei  had  been  pusted  iutu  it  (torn  auotlier 
book. 
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4.   rrMMt  Bie^rttoa  m  ■aMt«4  by  VutiM'  aatatory  OoMpnMoy. 

i  1559.  TiMory  o(  Vm  o<  Pwtto*'  Boeka  m  Utmnmy.  That  there  ii  in 
modern  times  a  new  adjustment  to  be  made  arises  from  the  fact  thot  the 
party,  l«ing  formt-rly  disqualified  and  unavailable  as  a  witness,  and  allowed 
only  by  the  newssity  of  the  case  to  use  his  extrajudicial  or  hearsay  entries 
(ante,  §  1537),  has  now  everywhere  been  made  competent  by  statute  ;  so  that 
the  change  of  the  law  has  removed  the  necessity  for  using  such  hearsay 
statements  onJ  has  taken  away  the  reason  of  the  Exception.  The  question 
arises  how  for  this  result  lias  been  recognized  by  the  Courts  since  the  change 
of  tlio  law,  and  what  its  effects  are  with  regard  to  the  mode  of  using  partiea' 
entriuM. 

In  ascertaining  this,  it  is  necessary  to  keep  in  mind  the  extent  to  which, 
under  the  original  pmctice,  the  entry  was  treated  as  hearsay.  Tliat  it  was 
BO  treated  1ms  already  Iwen  noticed  {ante,  §  1537)  and  appears  throughout 
the  general  tenor  of  this  branch  of  the  Exception.  The  consequences  of  this 
attitude  were  strictly  followed  out.  If  the  party  did  not  appear  on  the  stand 
as  a  witness,  if  the  entries  are  merely  extrajudicial,  hearsay  statements,  it 
followed  that  none  i>f  tlie  consequences  attached  to  a  party's  taking  the  stand 
ci>uld  be  enforced  a-jainst  him.  This  theory  Was  so  firmly  implanted  that 
when  the  statuU's,  which  made  parties  competent,  left  a  surviving  party  in- 
comiKJtent  against  a  deceased  op])onent  {ante,  §  578),  the  use  of  parties' 
account-books  was  still  not  considered  as  a  "  testifying,"  within  the  statute ; 
so  that  (as  generally  held)  the  surviving  party's  use  of  his  books  was  not  for- 
bidden, on  the  one  hand,  and,  on  the  other  band,  the  executor's  use  of  the  de- 
cea,sed  opponent's  books  was  not  a  testifying  which  amounted  to  a  waiver 
and  qnaliKed  the  survivinj,'  party  to  take  the  stand  (antf,  §  1554).  This  re- 
sult may  well  1*  questioned  ;  but  at  least  it  shows  the  nature  of  the  earlier 
theory. 

Again,  the  suppletory  or  verifying  oath  of  the  party  (ante,  §  1554),  by 
which  he  took  tiie  stand  for  the  purpose  of  .  tentifying  the  books  and  swear- 
ing that  they  contained  true  and  just  accounts,  was  expressly  declared  not 
to  make  the  party  a  witness.  It  was  treated  as  only  a  preliminary  guarantee 
required  as  a  matter  of  caution ;  and  in  effect  it  merely  related  back  to  the 
time  of  the  entries  and  showed  them  to  be  proper  for  admission.  His  entries 
in  tiie  book,  moreover,  taken  as  made  at  a  past  time,  were  not  entries  made 
as  a  party ;  for  ho  was  not  a  party  when  he  made  them  ;  and  they  thus  could 
not  be  treated  as  tainted  with  his  interest.  Whatever  may  be  thought  to- 
day  of  the  real  effect  of  such  an  oath  aa  incorporating  the  books  into  the 
party's  infra-judicial  statement  and  making  them  infm-judicial  testimony,  the 
Courts  at  any  rate  refused  to  take  this  view  and  accepted  them  as  extra- 
judicial statements.1 

»  1 844,  rjttle  1-.  Wvntt,  14  N.  H.  26  :  "  It  U  th«  witnns  wlio  tMtiflra  to  f»otii  ud  tlien  apprab 
l)Ook  Bliich  In  the  evnleiu-e.  «n<l  the  i«rty  teeti-  t..  bin  I.H.k  in  ci.rrobonwion  of  hia  etory :  but 
aei  in  chief  only  to  verify  it.    The  party  i*  not  «     the  book  ia  llie  mur*  of  information." 
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The  lulijection  to  crou-examination  (ante,  §  1554)  was  «  real  inraad  on  the 
theory  that  the  party  was  uut  a  witneii  in  hia  book* ;  but  it  was  made  in  a 
few  Statea  only,  and  by  statute  ;  and  the  fundamental  theory  wa«  maintained 
aa  far  aa  {KMsible,  (ur  the  liability  of  the  ymiiy  to  croaa^xamination  extended 
only  to  mattera  connected  with  the  entries. 

I  1660.  autatonr  Competoney  a*  AbeUaklog  the  Vaeeeaity  for  Partlae' 
■eelw;  Valof  the  Booka  to  aid  XaeoUaetiMi.  Such  bcin((  the  conxistent 
attitude  of  the  Courta— that  the  booka  were  used  as  hearsay  or  extrajudi' 

cial  statements,  and  that  the  party  did  not  take  the  stand  as  a  witness , 

how  far  is  this  branch  of  the  Kxcuption  alfected  by  the  atatutory  abdlition 
of  a  party'a  disqualiAcation  tu  take  the  stand  ?  What  has  occurred  is  that 
the  necessity  for  using  his  hearsay  or  extrajudicial  atatements  in  his  books 
haa  been  removed ;  he  ia  free  t<i  relate  as  a  witness  all  his  knowledge  on  the 
subject  of  the  transaction.  Thus,  the  necessity  having  ceased,  the  wliole 
basis  of  the  Exception  falls.  Tlieru  is  now  no  excuse  fur  otTering  his  extra- 
judicial entries,  not  tested  by  cross-examination,  while  hia  iufm-judicial  testi- 
mony, given  under  oath  and  subject  to  cross-examination,  is  available. 

This  does  not  mean  that  the  party  cannot  use  his  entries  at  all.  As  a  re- 
corded past  recollection  (ante,  §  745)  he  may  swear  to  the  accuracy  of  the 
book  and  use  it  to  the  fullest  extent,  incorporating  it  with  his  testimony  and 
handing  it  to  tiie  jury  aa  a  part  thereof  {ante,  §  754).  The  entries  are  no 
longer  hearsay ;  they  are  adopted  by  the  witness  on  the  stand,  and  he  ia 
aubjected  to  full  cross^xamiuation  on  that  as  on  all  other  parts  of  his  tes- 
timony. At  the  present  day,  then,  the  correct  view  is  tiiat  the  Hearsay 
excepticm  in  favor  of  parties'  entries  has  disappeared  with  the  parties'  incom- 
petency, and  that  the  party  uses  them,  if  at  ell,  as  records  of  a  past  recol- 
lection adopted  on  the  atnnd.  A  few  Courts  have  recognized  this  result 
explicitly ;  others  have  ruled  more  or  less  in  harmony  with  it : 

18S0,  ZWy,  J.,  in  ConUin  v.  Slamltr,  8  Abb.  Pr.  400:  "The  important  eliange  reeantly 
made  in  the  law  of  ttiis  State,  by  which  a  party  may  tcitify  the  Mme  u  any  other  wit- 
n«M,  has  obviated  the  diffloulty  that  was  tuppoaed  to  exist  when  the  rule  was  made,  and 
there  is  now  no  oeeaiion  for  resorting  to  the  books,  unleM  it  may  be  to  refresh  the  party's 
memory  aa  to  the  items,  or  in  eases  whrre  there  is  a  failure  of  reoolleotion.  In  the  latter 
caee  the  books,  it  they  eontained  the  original  entries  of  the  transaction,  would  still,  I 
apprehend,  ba  evidence  within  the  rule  reeogniied  in  Merrill  v.  I.  &  O.  K.  Co.,>  — that  is, 
if  the  l«rty  who  made  the  entries  has  entirely  forgotten  the  facts  which  he  recorded,  but 
can  swear  that  he  would  not  bare  entered  thero  it  he  had  not  known  them  at  the  time  to 
be  true,  and  that  he  belwves  them  to  be  correct." 

1875,  Per  Curiam,  in  NiekoU  ▼.  /fay*ie«,  78  Pa.  170:  "Questions  relating  to  booka 
of  entry  as  evidence,  since  the  Act  of  1880  making  parties  witnesses,  stand  upon  a  differ- 
ent footing  from  that  on  which  they  stood  before.  .  .  .  The  party  now  stands  by  force  of 
the  act  on  the  same  plane  of  oompeteney  aa  the  stranger  stood  upon,  and  therefore  may 
makn  the  same  proof  as  a  stranger  could." 

lodS,  //arnten,  J.,  in  Buiknell  v.  Simpton,  110  Cal.  658,  61  Pao.  1080:  "At  the  time 
when  parties  to  an  action  were  not  competent  witnesses  in  their  own  behalf,  their  books 
of  aooount  were  admitted  in  evidence,  upon  a  proper  showing  of  the  mode  in  which  they 
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I  1«60  EXCEPTIONS  TO  THE  HEARSAY  RULE.  [Chap.  LI 

had  been  kept,  and  were  treated  as  original  evidence  of  the  matters  for  which  they  were 
introduced ;  but,  since  parlies  have  been  allowed  to  testify  concerning  all  the  facU  for 
which  the  books  were  formerly  offered,  their  testimony  in  reference  thereto  constitutes 
primary  eridence  of  these  facU,  and  the  books  of  account  beo.me  merely  secondary  or 
supplementary  evidence.  The  books  are  not  excluded  as  incompetent,  but  will  be  received, 
either  in  corroboration  of  the  testimony  of  the  parties  as  entries  made  at  the  time,  or 
upon  the  principles  by  which  inferior  evidence  is  received  where  the  party  U  unable  to 
produce  evidence  of  a  higher  degree." 

In  several  other  Courts  the  tendency  seems  to  be  to  put  the  use  of  such 
books  on  their  natural  footing  of  records  of  past  recollections.'  Yet  the  ex- 
istence of  statutes  expressly  sanctioning  the  use  of  parties'  books  (although 
these  statuses  in  the  older  States  were  enacted  before  parties'  incompetency 
was  abolislied)  naturally  renders  it  more  difficult  to  reach  the  conclusion 
that  the  Hearsay  exception  covered  by  these  statutes  is  abolished  by  impli- 
cation from  other  statutes. 

The  important  circumstance,  however,  is  that  whether  or  not  the  use  of  the 
books  under  the  Hearsay  exception  is  abolished,  at  any  rate  their  use  by  tlie 
party  as  memoranda  of  recollection  in  connection  with  his  testimony  is  now 
at  his  option,  and  that,  when  used  from  that  point  of  view,  the  books  would 
be  subject  to  none  of  the  restrictions  of  the  present  Exception  {ante,  §§  1537- 
1552)  regarding  clerks,  cash  payments,  credit  guaranties,  special  contracts, 
kind  of  occupation,  size  of  item,  regularity  of  entries,  reputation  of  correct 
bookkeeping,  and  the  like.  A  surve'-  )f  those  restrictions  seems  to  leave  it 
certain  that  in  no  single  respect  is  »  ij  advantage  to  be  gained  by  using  the 
book  under  the  present  Exception.  Even  when  the  book  satisfies  all  these 
limitations,  there  appears  to  be  no  contingency  in  which  the  entry  could  be 
used  under  this  branch  of  the  Exception  and  yet  could  not  also  be  used  by 


*  The  fullowing  decisions  treat  the  use  of 
parties'  entries  from  the  point  of  view  of  rec- 
ords of  paat  recollection,  usually  without  com- 
plete rerogiiition  of  the  abolition  of  their  use  in 
the  old  mnnner:  Ala.:  1880,  Dismnkes  r.  Tol- 
■on,  67  Ala.  386;  1886,  Hancock  v.  Kelly  81 
id.  378,  a  So.  281;  I89J,  Boiling  ».  Faijniu,  97 
id.  619.  621,  12  So.  59;  Cat.:  1886,  Roche  v. 
Ware,  71  Cal.  378.  12  Pac.  284,  temUe;  1898, 
Bushnell  v.  Simpson,  119  id.  6S8.  51  Pac.  1080 
(action  for  salary  and  expenses  as  president  of  a 
corporation;  pUintiS's  books  of  account  ex- 
cluded as  parties'  books) ;  bat  compare  White 
V.  Whitney.  1889,  82  id.  166.  22  Pac.  1138; 
Conn.:  1896,  PInmbr.  Curtis,  66  Conn.  15«.  33 
Atl.  998;  III.:  1875,  Wolcott  v.  Heath,  78  ni. 
434;  Afas::  1875,  Field  i>.  Thompson,  119 
Mass  151;  Mick.:  1888.  Mnntagae  v.  Donean, 
68  Mich.  98,  35  N.  W.  840;  1886,  Brown  v. 
Wightman,  62  id.  557,  29  N.  W.  98 ;  yet  com- 
pare Lester  a.  Thompson,  1892,  91  id"  250  51 
N.  W.  893 ;  Minn. :  1893,  Culver  v.  Lumber 
Co.,  53  Minn.  360,  365.  55  N.  W.  552;  1892. 
Anchor  Milling  Co.  v.  Walsh,  108  Mo.  284,  18 
8.  W.  904  (plaintiff's  shipping-book,  sworn  to  by 
the  general  manager,  admitted  as  justified  by 
the  doctrine  of  memoranda  of  recollection); 
1892,  Robinson  i>.  Smith,  111  id.  205,  20  8.  W. 
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29  (bank-books  of  plaintiff  admitted,  following 
the  preceding  case) ;    1897,  Wal»her  v.  Wear, 

141  id.  443,  42  S.  W.  928  (books  by  (i.,  a  con- 
tractor gnaranteed  by  the  defendant,  receivable 
from  the  defendant ;  following  Anchor  Milling 
Co.  V.  Walsh) ;  1898.  Borgeas  Inv.  Co  c  Vette, 

142  id.  560.  44  8.  W.  754;  Nehr.:  1892.  St. 
Paul.  F.  &  M.  I.  Co.  V.  Gotthelf.  85  Nebr.  351. 
356.  53  N.  W.  137 ;  N.  H. :  1860,  Swain  i-. 
Cheney,  41  N.  H.  237  ;  1855,  I>utnam  v.  Goodall, 
31  id.  425;  1883,  Pinkhani  v.  Henton.  62  id. 
690;  N.  J.:  1887.  Bumsey  ».  Telephone  Co.,  49 
N.  J.  L.  326,  8  Atl.  290;  N.  M.:  1885,  Price  v. 
Garland,  3  N.  M.  505,  6  Pac.  472;  Pa.:  1888, 
Sfuckslager  v.  Neel,  123  Pa.  61.  16  Atl.  94; 
Wit.:  1866.   Schettler    ».  Jones,  20  Wig.  412, 

416;  1869.  Riggs  f.  Weise,  24  id.  545  (preced- 
ing caiie  approved) ;  1872,  Winner  v.  Banman, 
28  id.  563.  567  (same) ;  1887,  Cnrran  v.  Witler, 
68  id.  16,  23,  31  N.  W.  705  (same). 

But  under  a  statute  declaring  acconnt-booka 
to  be  •' prima /aeie  evidence,"  it  has  been  held 
that  their  improper  admission  is  a  material  er^ 
ror.  even  though  they  could  have  been  used  as 
memoranda  to  assist  the  memory :  1872.  Winner 
V.  Banman,  28  id.  563,  567.  Such  a  statute  ia 
anomalous  and  impolitic. 
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adoption  as  a  record  of  past  recollection.  Under  the  few  anomalous  rulings 
in  which  a  clerk's  entries  were  admitted  as  the  party's,  and  in  which  the 
party's  entries  were  held  not  to  need  personal  knowledge,  and  under  certain 
of  the  statutory  enlargements  (ante,  §  1519),  this  might  not  be  true.  But 
apart  from  these  and  taking  the  Exception  as  it  is  applied  at  common  law  by 
orthodox  authority,  it  is  always  decidedly  preferable  to  offer  the  entries  from 
the  mo<lern  point  of  view.  If  the  party  himself  made  them,  as  the  common 
law  required  («»<«,  §  1538),  he  may  now  take  the  stand  with  them  ;  if  a  clerk 
made  them,  as  permitted  by  some  of  the  statutory  enlargements  (ante,  §  1519>, 
the  clerk  may  take  the  stand  with  them.  It  is  perhaps  singular  that  counsel 
have  so  frequently  submitted  to  employ  parties'  books  under  the  hampering 
restrictions  of  the  present  Exception.  As  for  the  Courts,  their  slowness  in 
recognizing  the  full  force  of  the  change  above  judicially  expounded  is  no 
doubt  chiefly  due  to  a  rooted  tendency  to  regard  the  books  as  independent  or 
"  original "  evidence,  distinct  from  the  party's  own  testimony  on  the  stand 
and  thus  to  apply  to  them  the  only  rule  under  which,  in  that  view,  they 
could  be  receivable 

§  1561.  Relation  of  thia  Branch  to  the  main  Exception ;  Book*  of  Deoeaaed 
Party ;  Books  of  Party's  Clerk.  The  relation  of  this  branch  of  the  Excep- 
tion, in  favor  of  parties'  entries,  to  the  general  Exception  (ante,  §§  1521- 
1533)  in  favor  of  regular  entries  by  persons  in  general,  remains  to  be  con- 
sidered. (1)  The  question  arises  first  in  tUis  way :  How  shall  we  treat  an 
offer  of  regular  entries  by  a  deceased  party  i  On  principle,  they  should  be 
treated  from  the  latter  point  of  view ;  i.  e.  they  should  be  treated  as  the 
ordinary  case  of  a  regular  entry  by  a  deceased  person.  This  seems  to 
have  become  the  practice  in  England,*  where  the  special  Exception  for 
parties'  entries  was  (except  by  statute)  not  recognized  (ante,  §  1 J18).  But 
in  the  United  States  there  has  naturally  been  some  confusion.  One  ten- 
dency is  to  rank  them  as  parties'  entries  and  to  test  them  by  the  restric- 
tions peculiar  to  the  original  practice  in  that  branch  of  the  Exception.' 
But  several  Courts  have  treated  them  according  to  the  general  exception 
in  favor  of  regular  entries  by  deceased  persons.'  In  this  view,  absence 
from  the  jurisdiction,*  as  well  as  other  circumstances  (ante,  §  1521),  may 
suffice  to  admit  the  entries.    No  Court,  however,  seems  to  have  declared 


^  ISIS,  Pritt  V.  Fairclongh,  3  Cunp.  305. 

*  1871,  Bland  i>.  Warreu.  65  N.  C.  373 ;  1817, 
Ash  i<.  Pattou,  3  S.  &  R.  303 ;  186U,  Hoover  r. 
Oehr,  63  Pa.  136.  In  thia  view,  the  only  diffi- 
culty is  the  laclc  of  the  suppletory  oath  (ante, 
S  1554).  Bat  in  the  foregoing  casea  the  decease 
was  regarded  as  a  sufficient  reason  for  dispensing 
with  tlie  oath.  Absence  from  the  jnritdiction 
ought  equal]  V  to  suffice ;  Contra:  1827,  Douglas* 
V.  rlart,  4  McCord  257  (entries  rejected ;  dis- 
tinguishing Foster  v.  Sinkler,  1786,  I  Bay  38, 
and  Spence  V.  Saunders,  1790,  1  Bay  119,  and 
expreuly  refusing  to  assimilate  the  case  to  that 
of  entries  by  absent  derks  and  other  third  par- 
ties ;  but  in  the  later  Thompson  v.  Porter,  infra, 
the  entries  of  a  deceased  partner  were  admitted). 
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Insanity  ought  equally  to  suffice :  1850,  Holbrook 
«.  Gay',  6  Cosh.  216  (Dewey,  J.:  "The  name 
necessity  which  justifies  the  introduction  of  the 
books  of  the  party  .  .  .  alike  seems  to  require 
and  justify  the  admission  of  them  where  the 
party  has  become  incapacitated  to  take  the  oath 
by  reason  of  inxanity  "). 

*  1889,  SeU'hel  v.  Keigwin,  57  Conn.  478, 18 
Atl.  594 ;  1837,  Leightun  v.  Manson,  14  Me.  308 ; 
1845,  Odell  V.  Culbert,  9  W.  &  8.  67,  semblf ; 
1850,  Thompson  t>.  Porter,  4  Strobh.  Eq.  65, 
Mtmbfe. 

*  1875,  Xew  Haven  &  H.  Co.  v.  Goodwin,  43 
Conn.  331 ;  1786,  Foster  t>.  Sinkler,  1  Bay  40 
(but  see  the  later  Donglais  v.  Unnt,  $upra, 
contra). 
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with  sufBcient  explicitness  that  this  is  the  proper  treatment;"  though  there 
can  be  no  doubt  of  it.  either  as  a  matter  of  principle  (because  the  party, 
when  he  made  the  entries,  was  not  then  a  party),  or  as  a  matter  of  expediency 
for  the  person  wishing  to  encounter  the  fewest  restrictions  for  the  evidence. 
For  regular  entries,  then,  by  deceased  or  otherwise  unavailable  parties,  the 
general  exception  (ante,  §  1521)  is  the  proper  one  to  employ.    (2)  Under  the 
common  law  limitations  of  this  branch  of  tho  Exception,  books  kept  by  the 
partH's  clerk  were  not  admitted  as  the  party's  books  (ante.  §  1538).     Ihere 
was  thus  at  common  law  no  confusion,  as  to  a  clerk's  books,  between  the  two 
branches  of  the  Exception ;  they  could  come  in  only  under  the  mam  Excep- 
tion, if  the  clerk  were  deceased  (ante,  §§  1521-1533).  or  to  aid  the  recollection 
of  the  clerk,  if  living,  who  must  then  be  called  to  the  stand."    But  many  of 
the  statutes  dealing  with  parties'  books  (ante,  §  1519)  contain  a  clause  admit- 
ting books  kept  by  a  clerk ;  sometimes  the  clerk  is  specified  as  the  party's, 
sometimes  as  a  "  disinterested  "  person.    In  either  case  the  question  is  pre- 
sented whether  the  statute  is  to  be  construed  as  applying  to  the  parties' 
hooks  Exception  and  therefore  as  practically  abolishing  the  exclusion  of 
clerks'  books  (ante,  §  1538).  or  whether  it  is  to  be  construed  as  attempting  to 
re-state  a  portion  of'the  general  Exception  for  deceased  persons'  entries  and 
therefore  as  merely  declaratory  of  the  common  law  on  that  point.    This 
question,  with  the  few  rulings  on  the  subject,  has  already  been  considered 
{ante,  §§  1519.  1538).     It  is  perhaps  vain  to  attempt  to  construe  statutes 
whose   framers    themselves   seem  not  to  have  understood  precisely   the 


bearing  of  their  enactments. 

•  In  Bome  modern  deci«ion»,  it  may  be  added, 
the  two  branches  are  hopeleislv  confoumlecl ; 
f.?.,  1889,  Culver  v.  State,  122  Ind.  562;  1883, 
Vinal  V.  Green,  21  W.  Va.  308. 

•  E.g.:  1880,  Ford  v.  B.  Co.,  54  la.  723.  730. 


7  N.  W.  126  (time-books  kept  by  defendant's 
officers  or  employees ;  persons  keeping  them 
required  to  be  called) ;  and  cases  cited  ante, 
i  1521. 
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Sub-title  II  (continued) :  EXCEPTIONS  TO  THE  HEARSAY    RULE. 
Topic  VI:  SUNDRY  STATEMENTS  OP  DECEASED  PERSONS. 


CHAPTER   UI. 

A.  Dgclabatiohg  about  Psivatb 
B011NUAHIK8. 

$  1563.   History  of  the  Exception. 

$  1564.   General  Sco|w  of  the  Exception. 

^  1565.   Deatli  of  Declarant. 

I  1566.  No  luterent  to  .Misrepresent ;  OwuerV 
Stntenient,  rxcluded. 

{1567.  Miusacliaiietts  Rule:  Perlaration 
mnst  be  made  ( 1 )  on  tlie  Land,  and  (2)  by  the 
Owner  in  Posnewion. 

$  1568.   Knowledge  of  Declarant. 

$  1.169.  Opinion  Unle. 

{  1570.  Form  of  Declaration ;  Maps,  Sarveys, 
etc. 


fi  1571.  Diacriminationa  a«   to   Res  Geata, 
Adniisoiona,  etc. 


B.  Ancie:>t  DsED-REriTALS. 

$  1573.   Ancient   Deed-Rccitalu,  to  prove   a 
wt  Deed,  or  Boundary,  or  I'edi^ree. 
J  1574.  Utiier  Principles  Discriminated. 


C.  Statements  hy  Deceased  rERSOKS  w 
General. 

J  1576.   .Statutory  Exception   for  all  State- 
ments of  Deceased  Persons. 


At  this  point  may  be  considered  a  few  Exceptions,  recognized  in  a  limited 
number  of  jurisdictions,  admitting  certain  kinds  of  statements  of  individuals 
deceased  or  otherwise  unavailable.  These  Exceptions  are  related  to  the 
general  group  of  the  foregoing  ones,  in  that  the  admissibility  of  the  statements 
depends  on  the  declarant  being  deceased  or  otherwise  unavailable,  and  tliey 
are  thus  distinguished  from  all  the  ensuing  Exceptions,  in  which  the  declarant 
need  not  be  shown  unavailable ;  they  are  distinguished  from  the  Exception 
next  following  (Reputation),  in  that  they  involve  individual  statements,  not 
reputation. 

A.    DECLARATI0S3  ABOUT  PRIVATE  BOUNDARIES. 

§  1563.  History  of  the  Exception.  The  use  of  individual  declarations 
about  private  boundary  must  be  carefully  distinguished  from  the  use  of 
Reputation  to  prove  boundaries,  in  the  ensuing  Exception  (post,  §  1582); 
historically,  the  former  grew  out  of  the  latter,  in  some  jurisdictions ;  but  they 
now  exist  as  separate,  each  with  its  peculiar  limitations.  Reputation, 
whether  about  boundaries  or  about  other  things,  stands  on  its  own  ground  as 
fulfilling  the  requirements  of  a  distinct  Hearsay  Exception.  The  present 
Exception  is  concerned  with  ordinary  individual  statements,  which  in  *  hem- 
selves  show  neither  the  kind  of  Necessity  nor  the  kind  of  Circumstantial 
Guarantee  later  to  be  considered  with  reference  to  Reputation. 

The  present  Exception  had  historically  three  sources,  these  distinct  origins 
being  now  lost  in  one  blended  form.  (1)  In  some  of  the  Southern  States, 
the  Reputation  Exception  for  land  boundaries  and  customs  (post,  §  1582),  as 
stated  in  early  English  and  American  treatises,  was  misunderstood  or  delib- 
erately expanded,  and  came  to  be  regarded  as  justifying  the  reception  of 
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individual  statements,  taken  solely  on  the  credit  of  the  individual  declarant' 
(2)  In  Massachusetts,  the  rea  gutas  doctrine,  whether  in  the  general  and  loose 
sense  of  something  done  (post,  §  1793)  or  in  some  special  relation  to  ri 
adverse  possessor's  declarations  (poBt,  §  1778),  was  regarded  as  covering 
these  statements.'  (3)  In  New  Hampshire,  and  perhaps  elsewhere,  the  cus- 
tom of  periodical  perambulations  of  town  boundaries  (brought  over  from 
England)  was  recognized  as  one  vehicle  of  introducing  reputation  evidence 
(}>o»tt  §  1592),  and  then  statements  of  individuals,  particularly  surveyors, 
were  taken  as  being  of  equal  value  with  these  perambulations.* 

§  1564.  0«neral  Soop*  of  the  Bxoeptlon.  In  the  following  passages  from 
opinions  in  the  various  jurisdictions  the  general  tenor  and  purpose  of  the 
Exception  may  be  seen : 

1813,  TUghnan,  C.  J.,  in  Caufman  t.  Cedar  Spring,  6  Binn.  02:  "Where  boundmy  is 
the  subject,  what  has  been  said  by  a  deceased  person  is  received  aa  evidence.  It  forms 
an  exception  tn  the  general  rule." 

1M2,  Hentl^yson,  C.  J.,  in  S<wit*r  T.  Herring,  3  Dev.  L.  342  :  "  We  have  in  questions  of 
boundary  given  to  th  single  declarations  of  a  deceo-sed  individual  as  to  ■  iine  or  corner 
the  weight  of  common  reputation.  .  .  .  Whether  this  is  within  the  spirit  and  reason  of 
the  rule  it  is  now  too  late  to  inquire." 

1814,  Parker,  C.  J.,  in  Smith  v.  Poicem,  U  N.  H.  583:  "  It  is  true  that  the  decisions  in 
England  seem  to  restrict  the  evidence  of  the  declarations  of  deceased  persons  respecting 
boundaries  ...  to  what  the  deceased  said  relative  to  the  public  opinion  respecting  tlie 
boundary.  But  the  testimony  has  not  been  limited  in  this  country.  .  .  .  The  declarations 
of  a  person  deceased,  who  appeared  to  have  had  means  of  knowledge  and  no  interest  in 
making  the  declarations,  are  competent  evidence  upon  a  question  of  boundary,  even  in  a 
case  of  private  right." ' 


§  1565.  Death  of  DeoUrant.  The  principle  of  necessity  (ante,  §  1421) 
was  found  in  the  usual  lack  of  other  sufficitnt  evidence  for  proving  boun- 
daries. The  perishable  nature  of  the  landmarks,  and  the  incompleteness  of  J:e 
records,  rendered  it  necessary  to  resort  to  such  statements,  oral  or  written,  as 
could  be  had  from  deceased  persons  liaving  competent  knowledge.  Thouglt 
the  chan<Ted  conditions  of  life  in  the  later  history  of  our  communities  have 
greatly  diminished  this  necessity,  it  sufficed  in  the  beginning  to  establish  the 
exception  in  the  law : 

*  See  the  qa  -tations  in  the  next  section. 

*  See  the  citations  in  §  1567,  post. 

*  1829,  I^wrence  v.  Haynes,  5  N.  H.  36 
(Richardson,  C.  J.  "  It  wonld  be  very  singnlar 
if  the  circuinRtance  that  a  line  hiw  been  peram- 
bulated and  marked  as  the  true  line  by  men  who 
had  the  means  of  knowing  whether  it  was  the 
true  line  or  not  and  whose  duty  and  whose 
interests  bonnd  them  to  perambulate  and  mark 
no  line  bat  the  true  one,  most  be  held  to  afford 
no  evidence  of  its  being  the  true  line.  It  is  in 
all  cases  evidence  "). 

^  Besides  the  rulings  in  the  following  sec- 
tions, namini;  the  speafic  limitations,  the  nle 
is  recognized  in  the  following  cases :  Oa.  Code 
1895,  j  5183  (quoted  port,  J  1587) ;  ifd. :  1735, 
Howell's  lessee  v.  Tilden,  I  Harr.  &  HcH.  84 ; 
IT6<.  Bladen  v.  Cockey,  ib.  S30;  1770,  Beddbg's 
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Lessee  r.  M'Cnbbin,  ib.  368;  1774,  Hawkins  p. 
Hanson,  ib.  531 ;  1778,  Weems'  lessee  v.  Dis- 
ney, 4  id.  156;  N.  C:  IS05,  Harris  t>.  Powell, 
a  Hayw.  349;  1837,  Hartiog  v.  UubbnnI,  32 
Dev.  t  B.  241  ;  l.i59,  Scoggiu  r.  Dalrvniple, 
7  Jones  L.  46 ;  1886,  Rethea  v.  Byrd,  95  N.  C. 
310,  and  intervening  eases  cited;  Pa.:  1815, 
Hamilton  r.  Menor,  2  8.  &  11.  73;  1S9S,  Mineral 
R.  &  M.  Co.  r.  Auten,  188  Pa.  568,  41  Atl.  327 
(ancient snrvey) ;  .S.  C:  1825,  Spear  v.  Coste, 
3  McCord  229 ;  1886,  Sexton  v.  Hollis,  26  S.  C. 
231,  236,  I  S.  E.  893;  Tenn  :  1812,  Beard's 
Lessee  v.  Talbot,  1  Cooke  142;  Tex.:  1866, 
Strond  v.  Springfield,  28  Tex.  666 ;  1878,  Hart 
f.  Rvans,  49  id.  316;  1887,  Tucker  v.  Smith,  68 
id.  478,  3  S.  W.  671 ;  Va  :  1837,  Harriraan  v. 
Brown,  8  Leigh  712;  Vl.:  1896,  itartyn  v.  Cw- 
ti%  «8  Vt.  397,  35  AtL  S.U. 
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1889,  iWon/jf,  J.,  in  Seoggin  v.  Dalrymple,  7  Jone»  L.  46:  "  Traditionary  evidence  hax 
long  been  received  by  the  court*  of  North  Carolina  in  questions  ot  private  boundaries  ax 
well  as  public.  .  .  .  The  necessity  for  such  a  departure  from  the  common  law  principle 
grew  out  of  the  inartiflcial  manner  in  which  the  lands  of  the  State  were  originally  sur- 
veyed and  raariced,  making  it  necessary,  in  order  to  fix  t;.e  position  of  the  respective 
parcels,  to  resort  more  frequently  to  tradition,  and  to  give  this  k  iid  of  evidence  greater 
efficiency  by  enlarging  its  limits." 

1864,  Pierpont.  J.,  in  WomI  v.  Willanl,  37  Vt.  387 :  "  In  many  of  the  States,  and 
especially  in  this  State,  the  territory  within  their  limits  was  first  divided  into  townships, 
and  these  were  soon  after  subdivided  into  small  lots  and  distributed  between  the  several 
proprietors.  Almost  the  only  evidence  left  upon  the  land,  to  indicate  the  locatinn  of  the 
lines  either  of  the  townships  or  of  the  divisions  between  the  proprietors,  wai  maiks  apon 
the  trees  standing  thereon,  and  these  evidences,  from  lapse  of  time,  accidental  cause!<, 
and  the  cutting  off  of  the  timber,  are  almost  entirely  obliterated.  ...  If  it  be  said  that 
the  lines  must  be  established  by  witnesses  who  have  personal  knowledge  of  their  original 
location,  they  cannot  be  proved  at  all,  as  in  the  great  majority  of  cases  all  such  persona 
are  now  dead." 

Nevertheless,  in  fulfilling  this  condition  of  necessity,  it  was  never  required 
that  tlie  absence  of  other  satisfactory  evidence  'should  in  a  given  case  be 
shown.  That  absence  being  assumed  to  be  a  general  feature  commonly  ex- 
isting, the  only  requirement  was  that  the  deciase  of  the  specific  person  whose 
declarations  were  offered  should  be  shown ; '  in  other  words,  there  was  a 
necessity  for  all  the  evidence  that  could  be  had,  and,  if  this  person  were 
deceased,  the  only  evidence  available  from  him  was  his  hearsay  statements. 
It  would  seem,  however,  that  insaniti/,  or  absence  from  the  jurisdiction,  would 
here  not  suffice  (as  it  does  for  some  of  the  foregoing  Exceptions) ;  because 
the  necessity  in  general  is  predicated  of  titles  and  boundaries  of  long  standing, 
for  which  the  lapse  of  time  has  operated  to  destroy  other  evidence ;  and  hence 
if  the  matter  ia  one  of  the  present  generation,  or  if  the  evidence  in  question 
comes  from  the  present  generation  (as  it  would  if  the  declarant  were  merely 
absent),  this  necessity  could  hardly  be  presumed  to  exist. 

§  1586.  No  Interest  to  Miarepreaent ;  Owner's  Statement  ezolnded.  The 
general  principle  of  a  circumstantial  guarantee  of  trustworthiness  (ante,  §  1422) 
is  seen  in  the  requirement  that  the  declarant  shall  have  had  no  interest  or 
no  motive  to  misrepresent;  the  words  "interest"  and  "motive  "  being  here 
used  by  the  Courts  interchangeably.  The  general  notion  is  that  he  must 
stand  in  such  a  position  that  the  Court  cannot  see  any  reason  to  expect 
misrepresentation : 

1870,  Ifeimith,  J.,  in  Smil  i  >.  Forrest,  49  N.  H.  239 :  "  The  party  or  declarant  must 
have  no  interest  to  niisrepre  leiit.  ...  It  will  be  for  the  Court  and  jury  to  determine 
.  .  .  whether  they  had  any  motives  to  misrepresent  by  a  statement  too  favorable  to  their 
own  pecuniary  interest.  .  .  .  The  evidence  tends  to  show  that  the  location  of  the  bound 
where  the  father  says  it  was  established  was  in  disparagement  of  the  declarant's  title ; 
therefore  it  conveys  or  implies  no  purpose  to  misrapreseni"  ' 

»  This  ia  mentioned  in  all  the  cases ;  see  the  of  the  rule  is  hopelessly  confnsed) ;  1901, 0'Con- 
quotations  in  the  preceding  section,  and  the  fol-  nell  v.  Cox,  179  Mass.  2.10,  60  N.  E.  580  (ex- 
lowing  cases :  1901,  Barrett  v.  Kelly,  131  Ala.  cinded,  because  thedecease  of  the  declarant  was 
■"i'S,  30  So.  824  (declarations  of  a  person  not      not  shown). 

shown  to  be  deceased,  excluded ,  the  statement  ^  Accord:  1888,  Lawrence  v.  Teonaot,  64 
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In  particular,  a  statement  by  an  owner  kinuelf  about  his  own  boundaries 
would  thus  be  inadmissible: 

1827,  Richardion,  C.  J.,  in  Skepktril  v.  Thompion,  \  N.  H.  216 :  (ezetnding  declarations 
as  to  the  boundary  of  their  own  land) :  "  It  must  be  presumed  to  have  been  their  inttTest 
to  extend  the  boundaries  of  the  lot,  and  their  declarations  in  favor  of  their  interest  were 
clearly  not  adniistiible."  * 

Nevertheless,  a  few  Courts  will  admit  even  an  owner's  declarations,  provided 
he  appears  to  have  had  at  the  time  no  motive  to  misrepresent.'  This  feature 
of  the  general  rule  distinguishes  it  sharply  from  the  Massachusetts  variant 
next  noticed. 

§  1567.  Maasaohnaatta  Rola ;  Dwiaratlon  moat  b«  mad*  (1)  on  tha  Land,  and 
(2)  by  tha  Ownar  in  Poaaaaalon.  The  general  rule,  as  first  established  in  the 
Southern  States  and  thence  widely  adopted  elsewhere  (ante,  §  15G3)  made  no 
other  limitations  than  tiie  preceding.  But  two  other  limitations,  one  of  them 
in  conflict  with  the  preceding,  obtained  originally  in  Massachusetts ;  these 
were  due  to  the  associated  notions  of  res  gestcc  and  verbal  acts  (post,  §  1778) 
which  in  that  jurisdiction,  as  already  noticed  (ante,  §  1563),  served  as  the 
parent  for  the  present  Exception. 

(1)  The  declarant  must  have  been,  at  the  time  of  the  declaration,  on 
the  land  and  engaged  in  pointing  out  the  boundaries  mentioned.  This  origi- 
nally was  purely  a  Massachusetts  variant,  of  long  standing.'  Though  it 
once  obtained  a  footing  in  New  Hampshire  and  Vermont,  it  has  there  since 
been  repudiated.*  But,  by  a  not  unnatural  misunderstanding  of  the  local 
nature  of  this  limitation,  it  has  since  unfortunately  been  adopted  thence 


K  H.  540,  IS  All.  S4.1 ;  1886,  Bethca  r.  Byrd,  95 
N.  0.  310;  1825.  Spear  r.  Confe,  3  McCord  229  j 
1901,  Tracy  v.  Kg^le^ton,  47  C.  C.  A.  357,  108 
Fed.  324  (ileclamtions  *■  to  boniidsry  bv  ft  de- 
ceased palilic  surveyor,  made  on  the  land  while 
poiuting  out  a  rauniid,  admitted ;  Pardee,  J., 
diu..  I>ecaa8e  the  declarant  was  at  the  time  in- 
terented  in  a  controversy  as  to  the  bonndaries) ; 
1864,  Wood  r.  Willard,  37  Vt.  387  ;  1868,  Pow- 
ers V.  SiUhy,  41  id.  291  ;  187.1.  Child  r.  Kings- 
bury, 46  id.  53;  1837,  Harriraan  v.  Brown,  8 
Leigh  713;  1895,  RenaeQi!  ••  J^iwiion,  91  Va. 
S26.  21  8.  R.  347.  temlie ;  1877,  Hill  v.  Proctor, 
10  W.  Va.  84. 

*  Accord:  1793,  Porter  v.  Warner,  2  Root 
23;  1832.  Sasser  «.  Herring,  3  l)ev.  L.  342; 
1885,  Halstead  v.  Mullen,  93  N.  C.  252 ;  1888, 
Tavlor  i>.  Glenn,  29  8.  C.  292,  297,  7  8.  E. 
48.3  ;  1897,  State  p.  Crocker,  49  id.  242,  27  8.  E. 
48  (lines  ou  a  plot  inserted  by  the  surveyor  at 
the  direction  of  a  claimant,  excluded);  1898, 
Scaife  v.  Laud  Co.,  33  C.  C.  A.  47,  90  Fed.  238 
(by  an  heir  of  the  estate,  excluded);  1887, 
Tucker  v.  Smith,  68  Tex.  478, 3  8.  W.  671 ;  1880, 
Evarts  r.  Young,  53  Vt.  334. 

»  1895,  Robinson  v.  Dewhnrst,  15  C.  C.  A. 
466,  68  Fed.  336  (bat  it  will  be  noticed  that  this 
caxe.  as  cited  fml,  §  1567,  also  follows  the  Mas- 
sachusetts variant,  and  has  evidently  confused 
the  two  forms) ;  1899,  Turner  F.  L.  Co.  v. 
Boras,  71  Vt.  854,  45  Atl.  896  (declarations  of 


owners,  admitted  on  the  facts);  1883,  Corbleys 
».  Ripley,  22  \V.  Va.  154  (owner's  declarations 
inadniissil>le,  unless  at  the  time  he  li»il  no  in- 
terest to  misrepresent) ;  1897,  High  v.  Pancake, 
43  id.  602,  26  8.  E.  536. 

There  have  also  been  attempts  to  apply  the 
/lost  Utftn  wofnm  restriction  of  othei  Hearsay 
exceptions :  1888,  Taylor  i'.  Glenn,  29  8.  C.  292, 
297 ;  1853,  Smith  v.  Chapman,  10  Gratt.  445, 
455. 

»  1832,  Van  Dnsen  v.  Turner,  12  Pick.  532; 
1842,  Daggett  v.  Shaw,  5  Mete.  226  ;  1856,  Bart- 
lett  p.  Emerson,  7  Gray  175;  1856,  Ware  v. 
Brookhouse,  7  id.  454;  1857,  Flagg  v.  Mason,  8 
id.  556;  1857,  Whitney  i>.  Bacon,  9  id.  206; 
1864,  Morrill  e.  Titcomb,  8  All.  100;  1875, 
Ia)Uk  v.  Colton,  116  Mass.  414;  1886,  Peck 
V.  Chirk,  142  id.  440,  8  N.  E.  335.  But  declara- 
tions not  referring  to  bonndaries,  bnt  merely 
asserting  some  title,  are  not  hereunder  admis- 
sible :  Ware  v.  Brookhouse,  Morrill  r.  Titcomb. 

•  N.  H. :  1870,  Smith  v.  Forrest, 49  N.  H.  237; 
overmlinL'  Melvin  v.  Marshnll,  1851,  22  id.  382;  ' 
Vt.  :  1868,  Powers  v.  Silsbv,  41  Vt.  291,  repu- 
diating the  dictum  in  Woo<l  b.  Willard,  1 864. 37  vt. 
387;  but  a  later  case  looks  backward  ngain: 
1899,  Turner  F.  L.  Co.  t>.  Bums,  71  id.  3.54,  45 
Atl.  896,  wmMe  (most  be  made  "  upon  or  in  the 
vicinity  of  the  bonndaries,  and  pointing  them 
out"). 
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in  Maine ,•  New  Jersey*  Pennsylvania,*  and  perhaps  in  other  jurisdictions 
also.* 

(2)  In  Mnssnchnsetts,  further,  on  anoninlous  and  meaningless  restriction 
is  observed  that  the  declnrnnt  must  also  have  been,  at  the  time  of  tlie  decla- 
ration, in  possession  as  owner ;''  for  example,  a  mere  surveyor's  statement  will 
not  be  received ;  this  doctrine,  again,  being  due  historically  {ante,  §  1503)  to 
the  parental  relationship,  in  this  jurisdiction,  of  the  res  yestm  rule.  It  will 
be  noted  that  this  limitation  is  precisely  the  reverse  of  that  of  the  usual 
rule  (ante,  §  1560) ;  t.  «.  an  owner's  declaration  is  by  that  rule  excluded, 
but  by  the  Massachusetts  rule  is  admitted ;  and  vice  versa  for  a  surveyor's 
statement.  This  element  of  the  variant  rule  has  apparently  been  adopted  in 
only  two  other  jurisdictions.'  It  is  to  be  hoped  that  in  due  time  this  and  the 
preceding  anomaly  of  the  Massachusetts  rule  will  ceaee  to  vex  the  legitimate 
course  of  precedent  elsewhere,  and  that  other  Courts  will  fully  appreciate  that 
the  rulings  in  that  jurisdiction  and  its  few  followers  must  be  wholly  ignored 
in  applying  the  present  Exception. 

§  1 568.  Knowledge  of  Daolarant.  The  declarant,  upon  general  testimonial 
principles  (ante,  §§  1424,  653)  must  appear  to  have  had  knowledge  of  the 
loundarij  spoken  of,  or  to  have  been  in  a  position  to  acquire  such 
knowledge : 

18.37,  Tuckfr,  C.  J.,  ill  Itarriman  v.  Brown,  8  Leigh  713  :  "[Sucli  declarations  are  ad- 
uiiutble]  proviJed  suoli  person  had  peculiar  means  of  knowing  '.he  fact ;  as,  for  instance, 

It  ii  rejcrettahle  that  thia  abnormal  Mama- 
chusetts  rule  shuuld  lie  ^iien  sncli  notice  by 
other  CourtK  to  the  confunion  of  the  shnjile  and 
aettled  rule  of  orthodox  tradition. 

*  The  full  Btateraeut  of  the  Manachn- 
retts  rule  is  as  follnws :  1842,  Ilul>bard,  .T.,  in 
Daggett  V.  8hnw,  5  Mete.  226  :  "  Dei'Iarations 
of  ancient  persons,  made  while  in  possession  of 


•  1888,  Roral  i:  Chandler.  81  Me.  1 19, 16  Atl. 
410 ;  1899,  Wilson  i'.  Kowo,  93  id.  305, 44  Atl. 6IS. 

•  18S6,  Curtis  o.  Aarouson,  49  N.  J.  L.  7?,  7 
Atl.  886. 

»  1P56,  Benrtir  r.  Pitj.er,  27  Pa.  335  (Knox, 
J. ;  "  Nor  was  tlie  boundary  actually  shown  to 
the  >Yitncss  when  the  declaration  wiia  made"); 
followed  in  Kenned v  f.  Luliold,  88  id.  255  ( 1 878) ; 
Kramer  r.  Goodlaniler,  98  id.  369  (1881 ). 

•  U.  S. :  Byamisunderstandingofthe Texas 
mie,  which  has  no  nuch  limitation  |nn/r,  {  1566), 
this  element  was  required  in  Hnnnicutt  i>.  I'ey- 
tou,  1880, 102  U.  S.  .S64  ;  bnt  it  is  doubtfnl  since 
Clement  I).  Packer,  lti87, 125  r..S.325.8Sup  907, 
whether  this  requirement  would  be  insisted  on 
where  the  law  of  the  St.ite  did  not  prescribe  it ; 
in  Ayres  v.  Watson,  1890,  137  U.  S.  596, 11  Snp. 
201 ,  ihe  donlit  wa»  left  unsolved ;  in  Robinson  r. 
Dcwhurst,  1895,  15  C.  C.  A.  466,  68  Fed.  336,  it 
was  licid,  thinking  of  this  doctrine,  that  the  dec- 
laration must  be  made  while  un  the  laud  and 
pointing  out.  ornt  least  must  be  not  a  mere  casual 
recital;  so  also  Martin  r.  Hughes,  1898,  .tS 
C.  C.  A.  198.  90  Ked.  032  (for  I'ennsylvania ; 
declarant  must  be  on  the  laud ;  here  a  deceased 
■arvevor). 

Ala. :  1902,  Sonthern  Iron  Works  v.  Central 
of  0.  R.  Co ,  131  Ala.  649,  31  So.  723  (ileclara- 
tions  as  to  private  hounilaries,  held  inadmissible, 
except  when  maile  by  persons  in  possession  and 
pointing  out  boundaries;  following  Hnnnicutt 
r.  Peyton,  U.  S.,  and  adopting  the  Massachusetts 
rule) ;  1900,  Smith  iv  Glenn.  129  Cal.  18, 62  Pac. 
180  (owner's  declarations  while  in  poaaetsion  and 
■arveyiug,  admitted). 


land  owned  by  them,  puinting  out  their  uonnd- 
aries  on  the  land  itself,  and  who  are  deceased  at 
the  time  of  the  trial,  are  admissible  in  evidence, 
where  nothing  appears  to  show  that  they  were 
interested  in  tlius  pointing  out  their  lioundaries." 
ArionI :  1856,  Bartlett  i'.  Knierson,  7(irav  175  ; 
1857,  Whitnev  v.  Racon,9  id.  206;  18t<2,  Boston 
Water  P.  Co. V.  Hanlon,  132  Mam.  483  (deceased 
survevor's  field  notes  and  plottings,  excluded ) ; 
1886,' Peck  r.  Clark,  142  id.  440.  8  N.  K.  335, 
and  cases  ante,  par.  1.  Compare  the  cases 
cited  pott,  S  1573,  which  rest  on  a  different 
doctrine. 

•  1C91,  Roval  V.  Chandler,  83  Me.  152,  21 
Atl.  843;  1899.  Wilson  B.  liowe,  93  id.  20.5,  44 
Atl.  615  ;  1886,  Curtis  v.  Aaronson,  49  N.  J.  L. 
77,  7  All.  886. 

In  Canada,  no  certain  rule  appears  in  the 
ci.ies:  1847,  Doe  r.  Murray,  3  Kerr  N.  Br.  .135 
(declarations  of  a  deceased' surveyor  while  point- 
ing ont  boundaries,  admitted,  "  as  part  of  the 
res  (jeitii  ") ;  186«,  Sarlell  c.  Scott,  6  All.  N.  Br. 
166  (declarations  of  an  owner  in  possession 
while  pointing  out  the  boundary  of  land  he  was 
selling,  excluiled) ;  1877,  O'Connor  v.  Dunn.  3 
Ont.  App.  347  (deceased  sarreyor's  notes,  not 
admitted). 
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the  iiirveyor  or.h»in  f  rl»r  who  wert  engaged  upon  the  original  iurrey;  or  owner  o| 
the  tract.  oro(  an  adjoiiiinir  tract  calling  for  the  lame  boundariea;  and  no  of  tenaiiU 
proomionen,  and  otliere  whose  duty  or  iutoreit  would  lead  them  to  diligent  innuiry  and 
accurate  information  of  the  fact." 

18M,  Lte,  J.,  ill  Clemtnii  v.  Kuln,  13  Gratt.  478  (rejecting  heanny  ttateraenti)  :  "  ft 
i«  said  that  the  declarant  was  li»ing  on  the  land  at  the  time,  but  in  what  character  la  not 
itated.  .  .  .  That  hii  living  within  the  boundii  of  tha  lurrey  gave  him  the  opportunity 
to  tee  treei  marked  an  coriiera  of  tome  aiirvoy,  found  accidentally  or  otlierwi»e,  would 
surely  not  be  auflicient,  iinluw  lome  duty  or  inierett  can  be  traced  to  him  by  which  ha 
would  haTB  been  prompted  to  make  diligent  inquiry  and  to  obtain  accurate  information 
within  the  meaning  of  the  rule  an  propounded  in  Ilarriman  v.  Brown."  >  ' 

§  1569.  Opinion  Rule.  The  Opinion  rule  (pott,  §  1966),  for  the  reasons 
olready  indicated  under  the  Exception  for  Dying  Declamtions  '  inte,  §  1447), 
can  hardly  be  tliought  to  apply  to  these  extrajudicial  statements  of  deceased 
persons.     Nevertheless,  it  is  occasionally  invoked.' 

§  1570.  Form  of  the  Deolaratlon;  Map*,  Snireya.  ate.  The  declaration 
may  be  either  oral  or  written ;  and  statements  in  the  form  of  maps,  plans, 
surveys,  and  the  like,  have  been  constantly  admitted  under  the  present  Ex- 
ception.' From  this  is  to  be  distinguished  the  use  of  surveys  or  maps  under 
the  Exception  for  lloputation  (poH,  §  1592),  and  under  the  Exception  for 
OBicial  Statements  (post,  §  1665). 

§  1571.  DUcrlmlaatlona  aa  to  Raa  Oeat*.  Admlaalona,  etc.  From  the  use, 
under  this  Exception,  of  a  deceased  person's  declarations  as  to  boundaries,  are' 
to  be  discriminated  other  kinds  of  declarations  about  land,  coming  under 
other  principles ;  theno  are  chiefly  (1)  dnchrations  by  deceased  persons  offered 
as  the  vehicle  of  reputation  (post.  §  1584);  (2)  declarations  by  deceased  per- 
sons of  facts  ayninst  their  proprietary  interest  (ante.  §  1458) ;  (:?)  declarations 
by  a  '^irty  or  privy  constituting  admissions  of  title  (ante,  §  1082) ;  (4)  decla- 
rations inade  as  verbal  acts,  coloring  the"  nature  of  possession  of  land  (post, 
§§1778-1780).  The  practical  differences  in  the  operation  of  these  distinct 
principles  are  elsewliere  more  fully  pointed  out  (ante.  8S  1459, 1087  post 
§  1780).  ^     ' 

aat;  I8fi4,  Wood  p  Willard,  37  Vt.  887:  1868, 
Power*  r.  Sibley,  41  id.  291 ;  187.1,  Hailley  r. 
Howe  46  id.  142;  I89S,  Fry  v.  Stoweni,  92  Va. 
13,  n.1  8.  E.  500  (the  w>n  of  an  adjacent  owner 
and  a  chain-bearer  upon  a  different  gurver,  ex- 
cluded) ;  1877,  Hill  v.  Proctor,  10  W.  Va.  84. 

»  1853,  Smith  c.  Clmpinan.  ID  Gratt.  445, 
455  (chain-carrier's  atatenr.ent  an  to  "  the  waten 
on  which  the  I',  survey  ithnulil  lie,"  excluded,  ae 
opinion)!  1897,  High  r.  I'ancake,  42  W.  \a. 
602,  26  S.  E.  536  ("  We  must  have  a  declaration 
e«tahlliihing  a  fact,  na  a  corner  treeo;  pnrtienlar 
marked  line,  not  simply  a  statement  that  the 
land  is  within  his  houudary  or  the  same  con- 
veyed in  a  certain  deed,  or  that  a  line  wonid 
croes  A  creek  at  a  certain  point,  without  more  "). 
Compare  the  caaes  cite<l  pott,  §  1956. 

'  Exampla:  ISPO,  Morton  v.  Foleer,  15  Cal. 
279;  1870,  Smith  r.  Forrest,  49  S.  H.  239; 
1866,  Strond  v.  SprinKfleld,  28  Tex.  665 ;  1867, 
Welder  v.  Carroll,  29  id.  333. 


*  Aeeord:  1860,  Aforton  v.  Folger,  15  Cal. 
279;  1870.  Smith  v.  Forrest,  49  N.  H.  237; 
1902,  Westfelt  c.  Adams,  1.31  N.  C.  379,  42 
8.  E.  823  (declarations,  as  to  a  corner  tree, 
not  in  view  at  the  time  of  the  deilaratioii.  ad- 
miwible,  if  identification  i<i  prat-ticabje) ;  1856, 
Bender  u.  Pitzer,  27  Pa.  .33.^  ("  It  Wi«  no  part  of 
the  offer  that  A.  J.  had  made  the  boundary,  or 
that  he  was  present  when  it  was  made,  or'that 
he  had  subsequently  examined  it,  or  hail  rnn  the 
lines  of  either  survey.  ...  It  w,is  the  mere  dec- 
laration of  one  who  did  not  appear  to  have  cor- 
rect information  on  the  subject  ) ;  1888,  Tavlor 
V.  Glenn.  29  S.  C.  292,  297  (declarations  of  a 
neighbor,  not  having  special  knowledge,  ex- 
cluded) ;  1900.  Montgomerv  v.  Lipscomb,  105 
Tenn.  144,  58  S.  W.  .306  (declaration  of  former 
owner  or  surveyor,  admissible ;  olwnre) ;  1887, 
Tucker  o.  Smith,  68  Tex.  478.  3  S.  W.  671 ; 
1880,  Hnnnicutt  v.  Peyton,  102  IT.  S.  364 ;  1895, 
Kobinson  t-.  Dewhurst,  15  C.  C.  A.  466,  68  Fed. 
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B.  AsiciEST  Dkkd-Rkcitals. 

i  1573.  AaeiMt  DMd-IUoltala.  to  proT«  Lost  D««d,  or  BouaOary,  or  Padi- 
fTM.  There  is  a  limited  use  of  tleeil-reciuls,  by  way  of  exception  to  tlie 
Hearsay  rule,  which  1ms  its  root  in  orthodox  and  ancient  t.ndition,  and  yet 
has  never  received  great  encouragement,  and  finds  recognii,.  -i  only  a  smnll 
number  of  precedents.  Tliis  use  of  deed-recitals  seuiuti  to  H../e  been  recog- 
nized  for  tliree  different  purposes. 

(1)  Where  in  one  deed  the  contents  of  another  deed  are  recited,  tho  rule 
requiring  production  of  the  original  {ante,  §  1179)  must  of  cour.«*i  first  be 
satisfied ;  but,  supposing  it  to  be  satisfied  by  proof  that  the  othur  decil  once 
oxisttd  and  was  lost,  then  the  recital,  according  to  an  eorly  and  unquestioned 
ruling,  is  admissible  as  evidence  of  the  contents  and  the  ;xecutioii  of  the  lost 
deed.*  This  precedent  has  been  justified  by  eminent  American  judges  in  the 
following  language : 

1811,  TUghman,  C.  .T.,  in  Oaraood  r.  D.n.tu,  4  BInn.  814,  tiJ7  (sdmitting  recitals,  in 
an  ancient  deed,  of  the  existence  and  content*  of  another  deed,  afterwardi  lost,  by  a 
predecessor  in  title nnte  tiiem  molam,  the  reciter  uc  .)({  a  trustee  to  mtilce  partition) :  "The 
assertion  of  such  persons  must  make  a  strong  impression.  Rut  it  is  objected  that,  hnw- 
ever  impressive  the  declaration  of  a  man  of  character  may  be,  even  without  his  oath.  >et 
the  law  admits  the  word  of  no  one  in  evidence  without  oath.  The  general  rule  certainly 
is  so;  but  subject  to  relaxation  in  cases  of  necessity  or  extreme  inconvenience,  llor  is 
it  expected  that  a  deed  like  the  present  is  to  be  proved,  when  the  sul>scribing  witnesses 
have  been  dead  eight  and  twenty  yean  and  the  deed  itself  is  not  to  be  found  ?  ...  Is  it 
not  necessary  to  resort  to  secondary  evidence  without  oath  ?  " 

1810,  S/oi-y,  J.,  iu  Career  r.  Jacktnn,  4  Pet.  1,  81:  "There  are  oases  in  which  such 
n  recital  may  be  used  as  evidence  even  against  strangers.  If,  for  instance,  there  be  tho 
recital  of  a  lease  in  a  deed  of  release,  and  in  a  suit  against  a  stranger  the  title  under 
the  release  comes  in  question,  there  the  recital  of  the  lease  in  such  release  is  not  per 
M  evidence  of  the  existence  of  the  lease ;  but  if  the  existence  and  loss  of  the  lease  be 
established  by  other  evidence,  there  the  recital  is  admissible  as  secondary  proof  in  t>,e 
absence  of  more  perfect  evidence,  to  establish  the  contents  of  the  lease;  and  if  the  tra.is- 
action  be  an  ancient  one  and  possession  has  been  long  held  under  sucli  release  and  is 
not  otherwise  to  be  accounted  for,  there  the  recital  will  of  itself  matc-ially  fortify  the 
presumption  from  lapse  of  time  and  length  of  possession  of  the  original  eustence  of  the 
lease." < 


»  IT04,  Ford  r.  Cnj,  6  Mod.  44,  1  8alk.  285 
("  A  fliie  wss  pKNlai'ecl,  bat  no  dee<l  declaring 
the  uses;  but  a  deed  was  offered  in  evidence 
which  did  recite  a  deed  of  limitation  of  the 
uses;  and  the  question  was  whether  that  was 
evidence.  And  the  Court  said,  that  the  bare 
recital  of  a  deed  was  nut  evidence,  but  that  if 
it  conld  be  proved  that  snch  a  deed  had  been, 
and  [was]  lost,  it  would  do  if  it  were  recited 
in  another"). 

■  Acnrd:  1900,  Norrisn.  Hall,  124  Mich.  170, 
82  N.  W.  832  (recitals  in  a  deed,  a  power  of 
attorney,  and  a  court  order,  of  1846,  that  title 
passed  on  S.'a  death  tusnrvivois,  etc.,  admitted) ; 
N.  J.  Oen.  St.  1896,  Conveyances,  §  194  (recital 
of  a  letter  of  attorney  in  a  deed  recorded  for  ten 
years,  admissible  to  prove  its  existence,  on  oath 


by  the  claimant  that  he  has  seen  the  letter) ; 
1811,  Garwood  v.  Dennis,  4  Binn.  314,  337, 332, 
340  (but  Tilsbmao,  C.  J.,  alone  Ukes  this 
reason  ;  BrackenriJge,  J  ,  seems  to  take  another 
reaion,  noted  ante,  }  1133 :  and  Yeates,  J.,  dis. 
sents) ;  1900,  Dorff  r.  Schmnuk,  197  l>a  398,  47 
All.  113  (after  evidence  of  Iosh,  a  recital  in  a  deed 
of  I860  was  admit'ed  to  prove  the  lost  deed) ; 
1830,  Carver  v.  J«^'kson,4  Pet.  1,  83  (admissible 
to  show  contents,  If  the  original's  existence  is 
otherwise  shown,  and  loss  proved  ;  see  quotation 
tuprn);  1833,  Crane  r.  Murrii,  6  id.  598,  610 
(aame;  lapse  of  time  may  be  sufficient  evidence 
of  execntion  and  loss) ;  1866,  Deery  e.  Crat,  9 
Wall.  795,  797,  805  (recital  of  u  will,  of  seisin, 
etc.,  admitted ;  Carver  v.  Jackson  followed). 
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f  1973  EXCEPTi!)NS  TO  THE  HEARSAY  HILE.  [Ciur.  LII 

It  would  uem  to  bo  implied  in  hit  doctrine  thnt  tlm  lo«t  deed  mn»t  be  «n 
unoient  one  (pott,  f  2137),  or  at  leMt  that  no  other  evidence  of  exeintion  or 
contents  ia  avnilablf.  Moreover,  a  few  casvH  leem  Uj  irapoie  the  ailditionnl 
conilition,  onnlt>j<ou«  to  that  ruquirwl  for  authenticating  ancient  deeds  (/»»<, 
f  2141),  tlint  thu  premises  ilnimed  should  have  been  in  possesxion  of  the' 
claimant,  as  a  necessary  corroborative  circumstance*  Tiiat  such  a  recitnl  is 
not  admissible  whore  the  original  deed  recited  is  not  accounted  for  as  lost  or 
the  like,  seems  unquestioned.* 

(2)  In  Miissachusetts,  a  scries  of  precedents  admits  a  recital  in  an  ancient 
deed  to  show  the  locutiun  of  a  boundary  or  monununt,^  though  possibly  tho 
scope  of  the  exception  may  prove  to  be  somewhat  larger.  Hut  the  basis  of 
tho  rule  is  the  probnliility  of  tho  recital's  truth  by  reason  of  its  haviuK  li'en 
actetl  u^ion  in  coiitenii)oraneou8  transactions ;  and  this  limitatinn  is  strictly 
applied.* 

(3)  A  recital,  in  an  ancient  deod.  of  a  pedii/ree  of  inhtrilnnce  is  by  some 
Courts  treated  as  admissible  to  show  the  stat«  of  the  relationship.'    Here  also 


»  IS«0,  McFjnon  v.  BUm,  II  N.  Y.  JOS,  ail 
(rei'itnN  in  ■  will  of  th«  pUintitf't  preilei-ciwor, 
exHuli-il;  "aMortiotiiuf  title  or  I'lnimnof  owner- 
lliip  m;fl»  ill  ilwdit  or  Willi  miiy  in  Mime  nir» 
cow*  Iw  «vii|enre.  ...  but  only  in  cuiiiiection 
with  other  proof  of  a  longcontiiiiMd  ami  uiidit- 
putetl  pmMMwion  in  (cronlance  with  the  ri)(ht  or 
title  iluiiiieil  ") ;  1798,  Frwt  r.  Brown,  »  liay 
I.W.  138  (rcritnl,  in  s  ileeil  by  the  ofTeror'a  ao- 
ro»t<ir  W.,  of  a  lout  ileed  fMm  8.  to  \V.,  offtrMi 
in  ii)rp>lK)roiion,  to  show  the  latter  ileeii'i  ex- 
Interne ;  the  offKnir  not  licing  in  powtcmion  ;  the 
Court  e<|nally  divided) ;  U1I.  Simi.  r.  .Mciuham, 
S  llnil.  101  (recitiila  in  an  old  deed  nf  a  Mtate 
i;miit  of  a  certain  date,  the  puhiie  rri-onU  of  tliat 
year  heiug  Io»t.  held  •'  iuKUtflcU-nt "  to  roiae  a 
preiininption  of  furh  grantl. 

«  ISSS,  Calloway  v.  CoiMrt.  45  Ark.  81,  8S 
(recitnU  of  payment  and  receipt  of  patent,  ex- 
cliiiledl  ;  1833,  llite  a.  Hhrader,  3  Lilt  445,  447 ; 
1810,  Uiinnet  c.  Devebauxh,  4  Binn    17.%  178, 


Morria  e.  Callsiian.  105  MaM.  129  (deairipiion 
of  Imnndary  in  a  deed  mora  than  50  \euni  oM 
mlinitttl);  1879,  Drunr  v.  K.  Co.,  127  il  5T(, 
581  (|ilanao(  I805aiid  ISIS,  •howinit  the  iKwiiicn 
of  a  creek,  adiiiitti'd) ;  I8S2,  Kundnll  r.  rhuM; 
133  id.  210  (ileed  of  1839  ailinittcd,  reiitiiiff  loca- 
tion of  a  wav). 

•  1882,  liinton  Water  Power  Co.  v.  Il.iiilnn, 
MS  Mn««  483  (the  document  innat  be  "of  amli 
a  character  aa  oauallir  accompany  triinafera  of 
title  or  acta  of  poaaeaaion,  and  puriiort  to  form  a 
part  of  actual  trnnanctiona  ^■le^rlll({  to  cooxi»t- 
iiiK  aniijecta  hv  wh'i'h  their  truth  can  he  teatml, 
and  there  ia  deemed  to  be  a  preaumption  thiit 
they  ara  not  fahricatad  " ;  here  vxi'ludiiiK  a  de- 
cenaed  aurveyor'a  Seld-notea  ami  plottiiiifa,  bc- 
canae  not "  acted  on  ") ;  1896,  Whitman  r  Shaw, 
1««  id.  451,  44  N.  E.  333  (a  plan  and  field  iintca, 
maile  in  1818,  by  a  anrrevor  under  the  ilirection 
of  the  predeceiaoni  in  titla  of  either  plaintiff  or 
defendant,  the  latter  claiming  hv  adverse  poa- 


190  (recitala  in  warrant  dated  1763.  of  anrvey  on  acaaion,  aa  well  aa  hv  deed,  and  the  diapnte 
proprieurie.  order,  exclncled.  apparently  be-  inr.dving  a  boundary' Hue,  a<lmiited,  aa  repre- 
cauae  luai  of  original  ww  not  ahowii) ;    1858.     tentinir  "  actual  traniwtioni ").  ^ 


Watroua  v.  McOrew,  16  Tex.  506,  51.1. 

The  foUowiiu;  caae  atanda  on  peculiar 
gronnda:  1837,  Jonea  v.  Inge,  5  Port.  327,  .335 
(greiitee  of  fee-patent  from  the  U.  8.,  the  patent 
reciting  that  it  waa  given  to  the  grantee  at  pur- 
ehaaer  from  an  Indian  reservee  j  evidence  of  the 
Indiaii'a  incapacity  to  reaerre  and  hia  infancy 
when  aelliiig  woa offered;  held,  (I)  thnt  recitab 
in  general  are  not  evidential  againat  atrangeia ; 
(2)  that  under  the  Indian  tieatiea,  the  V.  S. 
patent-recitala  were  intanded  to  be  ailrnia.ible 
and  indiaputable  u  agaioit  atnngera ;  (3)  but 
that  nevenheleaa  the  deed  from  the  Indian  to 
the  patentee  mnat  be  accounted  for). 

Compare  the  rales  about  tfrantor'i  admiuimu 
{anit,  1 1082),  and  oral  admi$$ioiit  of  a  deed's  em- 
UnU  {ante,  %  1256). 

•  1840,  Sparhawk  v.  BuUard.  1  Mete.  95.  101 
("  Kecitala  in  ancient  deeda  are  alwaya  compe- 
tent evidence";  here,  of  a  boundary);    1870; 
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»  //iiip.:  1901,  MUt  V.  Kapiolani  Gatate,  13 
Haw.  523  (deccaaed  grantor'a  recitals  of  reU- 
tionahip.  ill  a  deed  later  than  1853;  "after  a 
relatiouahip  and  the  de.ith  had  been  eatabliahed 
by  eiideiice  nliumle,  the  reeitala  were  properly 
ailmitte<l ") ;  A^.  >'. ;  1830.  Jackaon  v.  Uuaaell, 
4  Wend.  543, 548  (reeitala  in  an  old  deed,  uaed  to 
ahow  death  of  pcraona  in  intereat) ;  1 901,  Young 
V.  Shnlenberg.  16.'>  N.  Y.  385,  59  N.  E.  1,35  (re- 
eitala in  an  ancient  deeil,  admitted  to  prove 
relationship;  but  the  ('ourt  inconaiatentlv  pro- 
ceeda  to  applv  the  limitatioua  of  the  pedigree 
exception,  ante,  |I480);  Pa.:  1782,  Morru  v. 
Vanderen.  1  Dall.  64,  67  (recital  "with  reapect 
toa  m<ligree,"  bat  not  recital  of  another  deed, 
ailminiible) ;  1795,  Paxton  v.  Price,  1  Yeatei500 
("  reeitala  in  a  conveyance  are  evidence  of  pedi- 
gree, the  rules  in  general  being  much  relaxed  in 
tiiia  particular") ;  1844,  .lamea  v.  Utzler,  8  W. 
*  8.  192  ("  There  is  an  exception  in  the  case  of 
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ANCIKNT  DEED-RECITALS. 


I  lOTI 


the  nntiiiuity  of  tliu  deed  depends  uiion  the  nilnii  <>f  Authoutication  (  /jo4, 
I  2137).  Moruuvur,  in  mi>!tt  uf  the  praotidLMiti,  the  ntialuguuM  ruiiuireineiit  is 
lueiitionecU />'!«/,  §  2141)  that  possesniou  of  the  premises  under  the  duvd  must 
also  liiivu  uxiMtud  as  a  oormburntive  circuniHtancu. 

S  1574.  Otkar  PrlnelpUs  Dtoortmlnatod.  From  the  fori'^oint^  tixe  uf  d*%d- 
recitals  as  a  huurwiy  exceptiun,  the  applieatiun  uf  curtain  uthcr  principlus 
luuKt  he  di«criiuiuated. 

(1)  Frum  tlie  hearsay  use  of  ancient  deed-recitals  to  pruve  the  lonUiUn  uj 
another  deed  must  be  distiiif^uished  ^i)  the  use  of  deed-rucitaU  &■»  uiliitiimioM 
of  thn  otiier  deed's  cuutunt^  (ante,  §  1082).  The  practical  ditlurence^  in  tliu 
rules'  limitations  are  tiirue;  by  tiie  former  the  deed  must  be  niicii'tit,  but  nut 
by  tiie  lattt-r ;  by  the  former  the  deed  must  Ijo  lost  or  destroyed,  but  pmbiilily 
not  by  the  latter,  thou^^h  here  tliere  is  much  coutruversy  (aiitf,  §  1267) ;  by 
the  former  tiie  recitals  are  usable  for  or  against  any  uni*,  us  is  all  uvidcnce 
undur  hearsay  exceptions,  wiiiie  by  tlie  latter  they  are  u^altlo  only  »<{ainst 
the  imrty  whose  predecessor  or  privy  in  title  made  the  deed.  (6)  The  use 
of  recitals  of  other  deeds  in  the  deed  uf  a  sheriff,  trutite,  or  other  ofirial 
(^posl,  §  1(!64)  must  alsu  be  distiiiuuished ;  for  the  latttir  are  admissible 
under  the  Exception  for  Othcinl  Statements,  and  very  ditl'erent  conditions  of 
admissibility  there  apply,  (c)  The  use  of  a  parly's  stlf-itervinij  statements 
as  explaining  away  his  adinimons  {ante,  §  1133)  may  also  serve  to  admit 
deed-recitals  which  would  not  be  admissible  under  the  present  Exception. 


an  aDcient  deed  rontaining  s  ncital,  where  the 
puMemiiin  ha*  atTuinpanieil  iiut'h  deed ;  ...  in 
deed!  there  are  uften  mcitala  of  mnrrlaKet, 
birtlia,  or  dentha  without  imue,  and  other  facta 
incident  to  the  couvevaiai*,"  widch  thu*  lieruiiie 
■dmiaailde :  Urn,  a  recital  of  one  P.'a  attainder 
and  forfeiture);  IH67,  Bowier  v.  Ctaveuer,  M 
I**.  133,  143  lapproving  I'axton  n.  Prii'e);  IS70, 
Scharir  v.  Keener,  64  id.  37S,  378  (recitala  of 
pedigree  in  nn  ancient  deed  accompnnied  l>jr 
puiiieiwiim,  ailinlttedl ;  Trx.:  I8S.1,  Chamlilee 
V.  Tarlwx.  37  Tex.  139,  US  (marrianc) ;  I/.  S.  : 
1836,  Stoliea  r.  Dawet,  4  Mawn  ai>S,  Story.  .1. 
("after  60  yearn,  it  ie  not  too  much  to  nay  that 
a  fiU't  iif  heir*lii|>.  Mated  in  n  deed  under  whiih 
poeMuion  wan  held  without  ipieiitiiin  for  .10 
yeari),  mav  well  he  ailniitied  ") ;  I8A6,  Doerr  v. 
Cray,  i  Wall.  'M.  SOS  (heimhip) ;  IH86,  Kulker- 
lon  V.  Holmcx.  117  II.  8.  .189,  399,  6  Sup.  780 
(preceding  e»M  approved;  hot  tlie  rule  ii 
treated  aa  if  governed  hy  the  pedigree  excep- 
tion) ;  1902,  Stocltley  r.  Cimna.  S6  C  C.  A.  334, 
119  Fed.  813.  834  (ledtali  of  heinhip  in  a  deed 
o{  1897,  not  admitted  againut  a  stran;  ir ;  Car- 
ver V.  Jackiion,  tnpra,  approved) ;  VI.:  1841, 
Potter  V.  WaKhbam,  13  Vt.  S.tS,  S64  (mere  re- 
cital of  heinhip  in  a  deed,  not  receivable,  "ae- 
peciallr  where  the  deed  ia  of  recent  date"); 
1843,  Bell  V.  I'orter,  14  id.  307,  309  ("  However 
it  may  be  with  auch  a  recital  uncorroborated," 
the  aeqnenee  of  30  or  40  year*'  poaaeaaion  by 
(ubaequent  granteea  here  aufficed  for  admia- 
lion) ;  Wit. :  St.  1901,  c.  38  ("  Whenever  any 
deed,  mortgage,  land  contract,  or  other  convey- 
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ance,  *hall  contain  a  recital  in  reapect  to 
pedigree,  conaanguinity,  ki;arriage,  lelilncy, 
adoiition,  or  deacent,  and  aliall  have  lieen  re- 
conled  in  the  proper  regii<ter'a  oHtte  for  30 
yearn,"  and  ia  otiierwiae  uilniiuilde,  it  aball  be 
received  aa  evidence  of  the  fact*  recited ;  so 
sliHt  a  recital  in  "  any  will  of  real  eaiiite,  or  a 
copy  thereof,  foreign  or  donieatic,"  if  dniv  pro- 
bated); 188S,  Watta  r.  Uwena.  63  Wia'  .M3, 
534,  23  N.  W.  730,  Hmhir  (udmisnible).  Cuiilni : 
K»g- :  1836,  Fort  v.  Chtrke,  I  Kna*.  Md  (recital* 
uf  pedigree  in  a  deed  of  1*93,  excluded ;  umlUt, 
ailinieailila  if  noeaeaaimi  had  been  ahciwn  iu  tlie 

freileeeaaontnu*  named):  1836,  Sluuev  ■>.  Wade, 
Myl.  A  Cr.  338,  34S,  3S8,  |ier  Kldou,  I..  C. 
(recital*  of  pedigree  in  an  oM  deed,  excluded) ; 
Oa.:  19UU,  Dixon  v.  Monroe,  113  Ua.  IS8,  37 
R.  K.  180  (r«cital  of  beireliip,  excluded);  I'a.: 
1838,  Murphy  v.  Loyd.  3  Whart.  538,  .Vt9  (re- 
cital* by  a  grantor  of  hia  own  pedigree  in  an 
ancient  deed,  excludeil):  Tex.:  1898,  Watkiii* 
f.  Smith,  91  Tex.  589,  4S  S.  W.  560  (recitaU  of 
heimhip  In  predeceaaora'  deedit,  not  aidmiwible). 

Compare  the  rule  for  hcarxav  ataiemeiitM  of  a 
deceaaed  infmfmr  of  a  jUmUt/  (autv,  f§  1480-1. 'lOS). 

A  Canadian  tialute  aeenia  to  introduce  an  ex- 
ception of  Urge  and  indefluiie  wupe:  Out.  Kev. 
St.  1897,  c.  134, 1  3  (iu  completing  contracta  for 
sale  of  land,  "  recitala,  st.iteineuta  and  de»  rip 
tion  of  (acta,  matter*  and  parties,  contained  in 
deeds,  inatrumeuta,  acta  of  I'ariininent  or  atata- 
tory  declarationa  30  yean  old  at  the  date  of 
the  contract "  are  evidence). 


f  1574  EXCEPTIONS  TO  THE  HEARSAY  RULE.  [Chap.  LII 

(d)  The  use  of  copies  of  ancient  deeds  not  verified  by  a  witness  on  the  stand 
{ante,  §  1281,  post,  §  2143)  must  also  be  distinguished,  (e)  The  use  of 
recitals  of  a  power  of  attorney  in  an  ancient  deed,  as  sufficient  evidence  of 
the  power's  existence,  falls  under  another  head  (post,  §  2144). 

(2)  From  the  use  under  the  present  Exception  of  ancient  deed-recitals  to 
prove  boundary  (as  in  Massachusetts)  must  be  distinguished  (o)  the  use, 
under  the  foregoing  branch  of  the  Exception,  of  declarations  by  deceased  per- 
sons about  private  boundary,  particularly  the  Massachusetts  form  of  tlie  rule 
(ante,  §§  1564,  1567) ;  and  also  (b)  the  use  of  reputation  to  prove  boundanj, 
under  the  next  Exception  (post,  §§  1587,  1592),  by  wliich  ancient  deeds," 
leases,  maps,  and  the  liice,  become  admissible  so  far  as  they  can  be  construed 
as  the  vehicle  of  reputation,  (c)  Moreover,  where  adverse  possession  is  relied 
upon,  the  ancestor's  making  of  a  deed,  reciting  the  extent  of  his  claim,  may 
be  admissible  as  a  verbal  act  coloring  possession  (post,  §  1778).  (d)  Finally, 
in  proving  acts  of  adverse  possession,  the  quesi  ion  may  arise  whether  the 
mere  making  of  a  deed  or  lease  is  evidence  of  possession  (ante,  §  157). 

(3)  From  the  use  of  deed-recitals  of  peMjree,  under  the  present  Exception, 
mnst  be  distinguished  the  use  of  declarations  of  relationship  by  a  member  of 
the  family,  under  the  Family  History  Exception  (ante,  §§  1480, 1497).  The 
difference  is  that  under  the  present  Exception  it  is  not  necessary  that  the 
reciter  should  be  related  to  the  persons  mentioned  Nevertheless,  most  of 
the  recitals  admitted  under  the  present  Exception  would  have  been  admis- 
sible under  the  former ;  and  it  is  possible  that  the  present  one  grew  out  of 
passages  in  earlier  writers  stating  the  former  in  loose  language. 

I  C.  Statements  by  Dkceaskd  Pebsons  in  General. 

§  1576.  Statutory  Bzoeptioii  for  aU  BUtamenta  of  DeoMwad.  There  was  a 
time,  in  the  early  1800s,  when  it  came  near  to  being  settled  that  a  general 
exception  should  exist  for  all  statements  of  deceased  persons  who  had  com- 
petent knowledge  and  no  apparent  interest  to  deceive ;  *  but  tlds  tendency 
was  of  short  duration  and  was  decisively  negatived.*  Nevertheless,  such  an 
exception,  uniting  as  it  does  the  essential  requirements  of  an  exception  to 
the  Hearsay  rule  (ante,  §§  1420-1424),  commends  itself  as  a  just  addition 
to  the  present  sharply  defined  exceptions,  and  foreshadows  undoubtedly  the 
enlightened  policy  of  the  future : 

1878,  MellUh,  L.  J.,  in  SugJen  v.  St.  Leonards,  L.  R.  1  P.  D.  164 :  "I  have  not  tba 
least  hesitation  in  saying  that  I  think  it  would  be  a  iiighly  desirable  improvement  in  the 
law  if  the  rule  was  that  all  statements,  made  by  persons  who  are  dead,  respecting  matters 
of  which  they  had  a  personal  knowledge,  and  made  ante  litem  motam,  should  be  admitted. 
There  is  no  doubt  that  by  rejecting  such  evidence  we  do  reject  a  most  valuable  source  of 
evidence.  .  .  .  [But]  it  appears  to  me  that  it  would  be  better  to  leave  it  to  the  Legisla- 
ture to  make  the  improvement,  which  in  my  opinion  ought  to  be  made,  in  oar  present 
rules  with  regard  to  the  admissibility  of  evidence  of  that  description." 

»  Case,  cited  onrt,  f  1476.  |09S  (statements  by  a  deceased  attesting  wit. 

»  1H44,  Siuux  I'eerage  Case,  1 1  CL  &  F.  85 ;     ness.  excluded). 
1931,  Murcll  V.  Morell,  157  lad.  179,  60  M.  E. 
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1879,  Coctbum,  L.  C.  J.,  in  R.  r.  BedmafieU,  14  Coz  Cr.  342 :  "I  regret  that  ac- 
oording  to  the  law  of  Eogland  any  statement  made  by  the  deceaied  should  not  be 
•droiskible." 

1880,  llenekeU,  L.  C,  in  Woodward  v.  Ooulttone,  L.  R.  11  App.  Cas.  469 :  "  Xo  doubt 
there  are  many  countries,  and  indeed  Scotland  is  one  of  them,  where  the  law  permits 
declarations  of  persons  who  are  dead  to  be  given  in  evidence  in  all  cases  where  they  were 
made  under  circumstances  in  which  such  evidence  ought  properly  to  have  been  admitted 
if  the  person  had  been  living ;  and  there  is  much  to  be  said  for  that  law  as  compared  with 
our  own."* 

1860,  Apiilelon,  C.  J.,  Evidence,  IHO :  "  It  is  equally  desirable  that  all  testimony  should 
have  all  possible  and  conceivable  securities  for  trustworthiness  ;  but  if  from  any  cause 
the  attainment  of  one  or  more  of  those  securities  becomes  physically  impracticable,  that 
will  not  suffice  for  the  rejection  of  such  evidence  thus  obtained,  if  it  have  any  the  slight- 
est probative  force.  .  .  .  The  best  evidence,  the  highest  securities  fur  teRtimoniol  veracity, 
•re  required ;  but  the  best  theoretic  evidence,  the  best  theoretic  securities,  may  be  unat- 
tainable. ...  If,  then,  these  principles  be  adopted,  it  would  seem  to  follow  that  when 
the  witness  is  dead,  his  declarations  in  whatsoever  form  attainable  should  be  received. 
.  .  .  The  epistles  of  Paul,  the  journal  of  Columbus,  the  letters  of  Washington,  would  not 
be  adjudged  competent  to  establish  any  fact  which  being  in  issue  might  be  determined 
by  their  production.  .  .  .  Were  Paul  or  Columbus  or  Washington  living,  the  reasoning 
by  which  this  testimony  would  be  excluded  might  be  considered  unanswerable ;  dead, 
their  evidence  thus  delivered,  satisfactory  to  everybody  else,  to  the  judge  alone  seems 
without  force." 


Becommendations  of  such  an  enlargement  had  been  made  more  than  two 
generations  ago.*  But  no  effect  was  given  them  until  fairly  recent  times. 
To-day  are  found  statutes  in  three  jurisdictions ;  and  these  experiments  have 
sufficiently  shown  that  the  example  is  safe  to  follow. 

These  statutory  exceptions  are  found  in  two  forms,  the  one  being  of  a  lim- 
ited scope  only.  (1)  In  Connecticut  a  statute  admits  all  statements  of  a 
deceased  person  in  an  action  by  or  against  his  representatives  or  those  claim- 
ing under  him.'  The  avowed  purpose  of  this  statute  was  merely  to  place 
the  deceased  party's  case  on  an  equal  footing,  in  respect  to  sources  of  proof, 
with  that  of  the  surviving  opponent'    liegarded  as  a  substitute  for  the  stat- 


*  "  [The  French  lawvers]  laughed,  not  with- 
out reason,  at  our  stnctiiess  in  excludinfr  «11 
hearsay  evidence "( Life  of  h.  0.  Campbell,  I, 
364). 

*  A  proposal  to  this  effect  had  be<-n  made  in 
England  as  long  ag»  a»  I8S8,  by  tx>rd  (then 
Mr.)  Broufrham,  in  his  great  Speech  on  the 
Courts  of  Common  Law,  18  Hans.  Pari.  Deb. 
id  Ser.  SIS,  227,  who  proposed  that  "any  de- 
ceased person's  books  or  memorandams  may  be 
received,  provided  it  appear  that  they  were  not 
prepared  with  a  view  of  making  evidence  for 
nis  snccesaon  but  plHinly  alio  intuitu."  This 
proposal  was  pmbahly  based  on  Bentham's  sng- 

rition,  in  his  Rationale  of  Judicial  Evidence, 
VI,  c.  II,  jil.b.  I,c.  XIII,  S5. 

*  Conn.  Oen.  St.  1887,  {  1094  ("In  all  ac- 
tions by  or  against  the  representatii-cs  of  de- 
osased  persons,  the  entries,  memoranda,  and 
declarations  of  the  deceased,  relevant  to  the 
matter  in  issne,  may  be  received  in  evidence  ") ; 
I  1095  ("  In  all  actions  ...  in  which  the  en- 


tries and  written  memoranda  of  deceased  per- 
sons would  be  admiwilile  in  favor  of  the  ivprc- 
sentatives  of  such  deceaiied  persons,  snch  entries 
and  memoranda  may  be  admissible  in  favor  of 
any  person  churning  title  under  or  from  suih 
deceased  person  "). 

•  1893,  Baldwin,  J.,  in  Rowland  v.  R.  Co., 
63  Conn.  415,  417,  28  Atl.  1U2  ("The  act  of 
1848,  by  removing  the  common-law  disqualifi- 
cation of  interest,  brought  two  important  wit- 
nesses, the  plaintitF  and  defendant,  into  the  trial 
of  almost  every  suit.  Two  vears  of  practice 
under  its  provisions  convinced  the  I.«);islature 
that,  when  the  accident  of  death  had  withdrawn 
one  of  these  witnnnes,  the  testimony  of  the 
other  gave  him  as  a  party  an  undue  advantage. 
The  act  of  1860  [now  Gen.  St.  §  1094]  was  m- 
tended  to  restore,  so  far  as  might  be,  the  footing 
of  equality  between  him  and  the  representatives 
of  the  decedent  which  had  existed  at  common 
Uw"). 
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utory  rule  common  in  other  jurisdictions  (antt,  §  678).  whereby  the  survivor 
is  disqualified  as  a  witness,  this  rule  deserves  universal  imitation.  The 
policy  of  disqualifying  the  survivor  has  already  been  noticed  (anU,  §  578)  as 
unenlightened  and  unpractical,  and  is  so  thoroughly  to  be  condemned  that 
there  is  no  excuse  for  not  employing  the  present  rule  as  a  more  efifective  and 
rational  expedient  to  attain  the  same  end.  The  Connecticut  statute  has 
been  in  operation  more  than  fifty  years,  and  the  trifling  number  of  rulings 
required  to  interpret  and  apply  it'  merely  puts  in  a  more  discreditable  light 
the  thousands  of  quibbling  decisions  that  have  been  rendered  necessary  by 
the  arbitrary  and  complicated  wording  of  the  other  group  of  statutes.  In 
MasMchusetts  and  Oregon,  statutes  of  more  limited  scope  have  followed  the 
Connecticut  example.* 

(2)  In  Massachusettt,  a  statute  has  gone  the  full  length  of  the  doctrine 
above  mentioned  as  advanced  in  the  eariy  1800s,  by  adding  a  general  excep- 
tion for  statements  of  deceased  persons.*  The  exception  has  thus  far  been 
found  to  work  well,  and  its  general  extension  would  confer  great  benefit  upon 
litigation. 


»  1865,  Biswil  V.  Beckwith,  .12  Conn.  509, 
617  (the  claswa  of  writiugH  named  include  or- 
dinary letters,  and  are  not  confined  to  docu- 
menta  of  purely  mercantile  or  legal  purpo«e) ; 
1893,  Barber'n  Appeal.  63  id.  393,  412,  27  Atl. 
973  (itatnte  does  not  ailmit  diaries  of  a  testator 
in  a  probate  appeal,  this  not  being  an  "  action  " ; 
nnsoaud;  such  a  rating  tends  to  reintroduce 
technicalities  of  enumeration);  1893,  Kowland 
r.  H.  Co.  63  id.  4I.'S,  417,  28  Atl.  102  (where  an 
injured  plaintiff's  deposition  has  been  taken  in 
action  begnn  before  his  death,  the  exception  for 
these  extrajudicial  statements  fails);  1899, 
Brown  d.  Butler,  71  id.  576,  42  Atl.  6.54  (statute 
applied) ;  1900,  St.  Regis  Ltjmber  Co.  r.  Hotch- 
kisa,  —   id.  —  ,  44  Atl  11  (statute  applie<l). 

•  Mau.  St.  1896,  c.  445  ("In  the  trial  of 
an  action  against  an  executor  or  against  an  ad- 
ministrator of  a  deceased  peraon  in  which  the 
cause  of  action  ia  supported  by  oral  testimony 
of  a  promise  or  atatement  made  by  said  de- 
ceased peraon,  evidence  of  statements  written  or 
oral  made  by  said  deceased  peraon,  memoranda 
•nd  entries  written  by  him,  and  evidence  of  his 
acta  and  habits  of  dealing,  tending  to  disprove 
or  to  show  the  improbability  of  such  atatement 
or  promise  having  been  made,  shall  be  admia- 
■ible");  1901,  National  Granite  Bank  v. 
Whicher,  179  Mass.  390,  60  N.  E.  927  (statute 
applied)  i  1902,  Hnebener  v.  Childa,  180  id.  483, 
62  N.  E.  729  (atatnte  applied  to  evidence  ad- 
duced on  re-examination) ;  Or.  St  1893,  p.  134 
(amenda  Code  J  711,  quoted  aiKe,  {488,  by  add- 


ing to  par.  2 :  "  provided  that  when  a  party  to 
an  action  or  auit  by  or  against  an  executor  or 
administrator  appears  as  a  witness  in  his  own 
behilf,  statetnents  of  the  deceased  concerning 
the  same  subject  in  his  own  favor  may  also  he 
proven") ;  1894,  Grubbe  o.  Grubbe,  26  Ur.  368 
38  Pac.  182  (statute  applied). 

•  Haas  St.  1898,  c.  535,  Rev.  L.  1902,  c.  175, 

?i  66  ('•  No  declaration  of  a  deceased  person  shall 
«  excluded  as  evidence  on  the  grouncl  of  its  being 
hearsay,  if  it  appears  to  the  satisfaction  of  the 
juUse  to  have  lieen  made  in  good  faith  before 
the  beginning  of  the  suit  and  npon  the  personal 
knowledge  of  the  declarant") ;  1900,  Brooks  v 
Holden,  175  Mass.  137,  55  N.  E.  802  (statute 
does  not  apply  in  restriction  of  any  other  excep- 
tions to  the  rule) ;  1901,  Stocker  v.  Foster,  178 
id.  591,  60  N.  E.  407  (grantor's  decUration  as 
to  intent  of  executing  deed,  admitted);  1901, 
Dixon  V.  H.  Co.,  179  id.  242,  60  N.  E.  581  (de- 
ceased officer's  statement  admitted);  1902 
O'DriscoU  V.  R.  Co.,  180  iJ.  IS7,  62  N.  E.  3 
(written  renort  of  deceased  physician  to  the  de- 
fendant, admitted) ;  1902,  Green  v.  Crapo,  181 
id.  55,  62  N.  E.  956  (deceased's  copying  of  let- 
ters In  a  press,  aaid  to  "  import  a  decUration 
that  they  are  in  the  course  of  tranamission," 
and  umUe  to  be  within  the  atatnte  as  such) ; 
1902,  Boyle  c.  Columbian  P.  Co.,  182  id.  93,  64 
N.  £.  726  (statute  applied);  1903,  Hayes  v. 
Fitts-Kimball  Co.,  183  id.  262,  67  N.  E.  249 
(atatnte  applied ;  aee  citation  poit,  {  3099). 
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SuB-TiTLB  n  (continued) :  EXCEPTIONS  TO  THE  HEARSAY  RULE. 

Topic  VII :   REPUTATION. 
CHAPTER  Un. 


{  158a  In  GraenL 

A.  Lamo-Bodiidariei  un>  LAaD-CosTOiis. 

1.  The  Reoeuity  Pxlnolpl*. 
I  I&83.  Matter  mut  be  Ancient. 

2.  Tbe  Ctronmatantial  Onanntee. 

{1583.  Oenetal  Principle;  Bepntation  as 
Tmntwortliy. 

§  1384.  Repatation,  but  not  Indiridnal  A«- 
•ertion. 

(  1 585.   Repntation  not  to  Specific  Acta. 

S  1586.  Repotaticn  only  to  Matten  of  Gen- 
eral Interest. 

§  1587.  Same;  Application  of  tbe  Rnle  to 
Private  Boundaries,  Title,  and  Possession. 

§  1 588.  Uepntation  as  ( 1 1  Post  Litem  Motam, 
or  (2)  from  Interested  Persons,  or  (3)  FarorinE 
a  Kight.  * 

3.  Testimonial  Qnallfioatloiia,  and  Other 
Independent  Rulea  of  Evidence. 

{  1 59 1.  Uepntation  mnst  come  from  a  Com- 
petent Source;  Uepntation  in  Another  District. 

{  1593.  Vehicle  of  Keputation;  Old  Deeds, 
Leases,  Maps,  Surreys,  etc. 

I  1593.  bame:  Jury's  Verdict  as  Repntation. 

I  1594.  Same:  Judicial  Order  or  Decree,  or 
Arbitrator's  Award,  as  Reputation. 

1 1595.  Negative  Reputation. 

B.  ETBim  OF  Grhkbai.  Histobt. 

{  1597.  Matter  mnst  be  Ancient ;  Statutory 
Regulation. 

S  1598.   Matter  mnst  be  of  General  Interest. 

1 1599.  Discriminations;  (1)  Judicial  Notice; 
(3)  Scientific  Treatise*. 

C.  MAaaiAOB,  and  otbe*  Facts  or  Faiiilt 
Histobt. 

(1603.  Repntation  of  Marriage;  General 
Principle. 

{1603.  Same :  What  constitutes  Reputation ; 
Divided  Repntation;  Negative  Reputation. 


{  1(04.  Same:  Sufficiency  of  Repatation-evi- 
dence,  discriminated. 

{  1605.  Repntation  of  other  Facta  of  Family 
Hutonr  (Race-Ancestry,  Legitimacy,  ReUtion- 
ship.  Birth,  Death,  etc.). 

D.    MOBAL  ChAIACTBR  (PaBTT  OB  WiTHBas). 

{1608.  Reputation  and  Actual  Character,  dis- 
tiiigniBhed. 

S  1609.  Repntation  not  a  "Fact,"  but  Hear- 
say Testimony, 

{1610.  Gene-  "  vny  of  Use  of  Repntation 
as  Evidence  of  (         cter. 

§1611.  RepuU  0,  distinguished  from  Ru- 
mors. 

{1613.  Repntation  must  be  General;  Divided 
Uepntation. 

{1613.  Same:  Majority  need  not  have 
Spoken. 

{  1614.  Same:  Never  Hearins  anvthinc 
Against  the  Person.  o        j        e, 

{  1615.  Reputation  must  be  from  Neishhor- 
bood  of  Residence. 

{  1616.  Same:  Repntation  in  Commercial  or 
other  Circles,  not  the  Place  of  Residence. 

1 1617.  Time  of  RepuUtion ;  (1)  Reputation 
before  the  Time  in  Issue. 
.   11618.  Same:  (3)  Reputation  after  the  Tims 
in  Issue. 

{1619.  Other  Principles  affecting  Reputation, 
discriminated  (Character  in  Issue,  Witness' 
Knowledge  of  Reputation,  Belief  on  Oath). 

{  1630.  Kind    of    Character:    (I)   Cliasti.j 
(3)  House  of  Ill-fame;  (3)  Common  Offender. 

{  1631.  Same:  (4)  Sanity;  (5)  Temperance; 
(6)  Expert  Qualifications;  (7)  Negligence; 
(8)  Animal's  Character. 


E.  ScNDBT  Facts. 
Reputation   to  prove  Solvency;   or 


{1633. 
Wealth. 

{  1624.  Reputation  to  prove  Partnership. 

{  1635.  Repntation  to  prove  (1)  Legal  'rradi 
tioii,  (2)  Incorporation. 

{  1626.   Reputation  to  proro  Snndry  Facta 


§  1580.  In  Oeneral.  At  the  time  of  the  definite  emergence  of  the  Hearsay 
rule  (ante,  §  1364)  — that  is,  by  the  end  of  the  1600s—,  there  remained  in 
existence  a  practice,  more  or  less  loose,  of  receiving  the  repute  of  the  com- 
munity on  various  matters.  At  that  time,  the  jury's  traditional  right  to 
resort  to  common  repute  as  a  source  of  its  knowledge  was  still  a  real  part  of 
trial-practice.  It  can  be  easily  understood  that  the  exclusion,  when  offered 
in  court  as  evidence,  of  a  repute  which  the  jury  could  ia  any  case  have  con- 
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sidered.  had  they  otherwise  known  of  it,  would  be  unnatural  and  improbable  > 
But  with  the  final  shaping  of  the  Hearsay  rule's  limiu.  and  the  conscious 
sUtement  of  specific  exceptions,  in  the  first  half  of  the  ITOOs.  and  with  the 
progress  and  final  settlement,  in  the  same  century,  of  the  doctrine  that  the 
jurj'  could  consider  no  information  not  presented  to  them  as  evidence  in 
court  (pott,  §  1800),  the  use  of  common  repute  came  to  be  limited  to  specific 
excepted  cases.  The  excepted  cases  thus  surviving  from  the  oiuer  loose 
practice  included  at  that  time  (1)  land-boundaries  and  land-customary-rights 
and  verdicta  in  other  litigation,  (2)  events  of  general  hUtory,  (3)  personal 
character,  and  (4)  marriage,  and  other  facts  of  family  history.  Since  that 
time  a  few  other  isolated  classes  of  facts  — for  example,  insolvency  —  have 
in  various  jurisdictions  been  treated  as  properly  provable  by  reputation; 
these  instances,  however,  do  not  represent  historically  a  continuous  survival 
of  earlier  practice,  but  a  reasoned  application  of  a  general  principle. 

The  precedents  for  these  various  groups  of  facts  form  for  the  most  part 
separate  and  independent  series.  Nevertheless,  they  all  rest  equally  on  a 
more  or  leas  conscious  recognition  of  a  common  and  rationalized  principle 
which  in  a  broad  way  is  found  to  be  satisfied  alike  in  all  of  them  and  to 
justify  the  maintenance  of  the  exceptions.  This  principle  is  the  twofold 
one  already  indicated  (ante,  §  1420)  as  the  basis  of  all  the  exceptions  to  the 
Hearsay  rule,  namely  *he  principle  of  Necessity  and  the  principle  of  a  Cir- 
cumstantial Guaram.  •',  c "  Trustworthiness,  (o)  The  necessity  is  here  to  be 
found  in  the  general  a  u.th  of  other  satisfactory  evidence  of  the  desired  fact, 
by  reason  of  which  we  are  thrown  back  upon  reputation  as  a  source  of  infor- 
mation. In  the  exceptions  for  land  boundaries  and  customs  this  necessity  is 
found  to  exist  where  the  matter  is  an  ancient  one,  and  thus  living  witnesses 
are  not  to  be  had.  In  the  exceptions  for  character  and  marriage  the  neces- 
sity lies  ia  the  usual  difficulty  of  obtaining  other  evidence  than  reputation. 
(b)  The  circumstances  creating  a  fair  trustworthiness  are  found  when  the 
topic  is  such  that  the  facte  are  likely  to  have  been  generally  inquired  about 
and  persons  having  personal  knowledge  have  disclosed  facts  which  have  thus 
been  discussed  in  the  community ;  and  thus  the  community's  conclusion,  if 
any  has  been  formed,  is  likely  to  be  a  trustworthy  one.  This,  under  diflferent 
conditions,  is  the  common  ground  of  trustworthiness  for  reputation  on  land 
boundaries  and  customs,  for  evente  of  general  history,  and  for  character  and 
maniage.  There  is  therefore,  on  the  whole,  a  certain  underlying  unity  of 
principle  for  all  the  recognized  uses  of  reputation. 

In  a  few  jurisdictions,  legislative  enactments  have  attempted  to  adopt  and 
restate  the  first  two  branches  of  the  exception ;  but  these  statutory  attempts 
usually  fail  to  distinguish  the  limitations  of  the  different  exceptions,  and  can 
hardly  be  said  to  be  successfuP 

»  "It  wa»  natnna,"  nyi  Profenor  Thayer, 
"  that  what  the  Conrta  clearly  recognized  aa  a 
proper  basis  for  the  jary'e  action,  when  they 
picked  np  their  own  information,  1. 1.  reputation 
or  traditional  declaration!  in  matters  of  pieicrip- 
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tlon,  should  be  allowed  to  be  offered  to  them  by 
the  statement  of  witnesses  in  conrt"  (Cases  on 
Evidence,  1st  ed.,  420). 

■  The  statotes  are  coUeeted  po$t,  1 1597. 
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A.  LaND-B0UNDAH1E8  and  LAND-CuSTOMa 
1.  Tha  Naoaultjr  Prlnoipl*. 
§  1682.  Matter  mnat  b«  Aadeat  In  the  effort  to  put  a  limit  to  the  use 
of  reputation^vidence,  and  to  phrase  the  conditions  of  necessity  in  which  it 
could  be  resorted  to  in  default  of  better  evidence,  the  element  of  antiquity 
came  to  be  made  the  fundamental  characteristic  of  this  branch  of  the 
Exception.  When  the  phrase  about  "best  evidence"  began  to  be  invoked 
('tnte,  §  1173),  and  its  corollary  was  referred  to,  that  the  "best  evidence" 
might  be  dispensed  with  if  it  could  not  be  had,  one  of  the  specific  rules 
sometimes  associated  with  it  was  the  present  one;  that  is  to  say,  in  ancient 
matters  of  certain  sorts  the  "best  evidence"  obtainable  was  reputation- 
evidence.  An  "ancient"  matter  would  ordinarily  be  a  matter  upon  which 
no  living  witnesses  having  personal  knowledge  were  attainable;  so  the  repu- 
tation IS  often  predicated  as  coming  merely  from  deceased  persons,  or  deceased 
old  persons.  The  phrasing  varies  loosely ;  but  the  common  idea  is  the  same 
namely,  that  it  is  to  be  the  reputation  of  a  past  generation,  and  thus  is  to* 
deal  with  a  matter  of  which  there  can  be  no  witnesses  of  the  present  genera- 
tion having  a  personal  knowledge.  The  following  passages  illustrate  the 
general  thought: 

1811,  Maw-field,  C.  .1.,  in  the  S^rhley  Peerage  Caie.  'i  Camp.  415:  "The  declarations 
or  deceaied  ^rsons,  who  are  supposed  to  have  had  a  personal  knowledge  of  the  facts,  and 
to  have  stood  quite  disinterested,  are  received  in  evidence.  In  cases  of  general  riuhts, 
which  depend  upon  immemorial  usage,  living  witnesses  can  only  speak  of  their  own 
knowledge  to  what  has  passed  in  their  own  time;  and  to  supply  the  deficiency,  the  law 
receives  the  declarations  of  persons  who  are  dead." 

18.55  l^CampbeU  C.  J.,  in  R.  y.  BedfardMrt,  4  E.  &  B.  635:  "The  admissibility 
°"  ,!  f^.'»™t'°"»  01  dwjeased  persons  in  aach  cases  is  sanctioned,  because  these  riKhto 
and  liabilities  are  generally  of  ancient  and  obscure  origin,  and  may  be  acted  on  only  at 
distant  intervaU  of  time;  direct  proof  of  their  existence  therefore  ought  not  to  be  re- 
quired."  "  -^    »- 

1810.  Swift,  C.  J.,  Evidence,  121  :  "The  law  has  therefore  wisely  rejected  all  hear, 
say  evidence,  excepting  where  it  is  impossible  in  the  nature  of  things  to  obtain  any  other. 
...  This  happens  in  matters  of  long  standing,  where  the  witnesses  who  were  knowini 
to  them  are  not  in  being.    Such  are  .  .  .  the  ancient  boundaries  of  land." 

im.Selden,  J.,  in  McKinnon  y.  BU,,  21  N.  Y.  218:  "The  fact  sought  to  be  proved 
being  of  too  ancient  a  date  to  be  proved  by  eye-witnesses,  and  not  of  a  character  to  be 
made  a  matter  of  public  record,  unless  it  could  be  proved  by  tradition  there  would  seem 
to  be  no  mode  10  which  it  could  be  established.  It  is  a  universal  rule,  founded  in  neces- 
sity, that  the  besi  evidence  of  which  the  nature  of  the  case  admiU  is  always  receivable." 

In  the  United  States  the  question  came  up  most  frequently  with  reference 
to  boundaries  of  land,  and  the  special  necessity  of  reputation-evidence  in 
such  cases  was  often  noticed : 

1797,  Per  Curiam,  in  Montgomery  y.  Dickey,  2  Yeates  213 :  "It  must  be  obvious  that 
when  the  country  becomes  cleared  and  in  a  state  of  improvement,  it  is  oftentimes  difficult 
to  trace  the  lines  of  a  surrey  made  in  early  times.  The  argument  «  neeeisilate  ret  wiU 
therefore  apply." 
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1837,  Tuelctr,  C.  J.,  in  ttnrriman  r  Brown,  8  Leigh  707 :  "  Qnestioni  of  boanditry,  after 
tli«  lapse  of  many  yeara,  liocome  of  neeeuity  questions  of  hearsay  and  reputation.  For 
boundaries  are  artifleial,  arbitrary,  and  often  perishable  ;  and  when  a  generation  or  two 
have  passed  away,  they  cannot  be  established  by  the  testimony  of  eye-witnesses." 

What,  then,  mny  to-day  be  said  to  be  the  results  of  this  requirement,  so  far  as 
specific  rules  can  be  laid  down  ?  The  authorities  of  modem  date  are  few, 
owing  perhaps  in  this  country  to  the  changes  in  the  conditions  of  life  and 
the  methods  of  administration  of  land-records  in  the  past  half-century,  and  it 
is  not  easy  to  predict  the  exact  form  in  which  Courts  may  choose  to  apply 
the  principle.     But  the  following  rules  may  be  ventured : 

(1)  The  matter  to  be  proved  must  be  ancient,  i.  e.  of  a  pott  generation. 
The  custom,  boundary,  etc.,  must  either  be  a  former  one,  or,  if  it  is  still  in 
existence,  its  existence  in  a  previous  generation  must  be  the  subject  with 
which  the  reputation  is  concerned: 

1855,  BalUtll,  C.  J.,  in  Daggell  y.  WiUey,  6  Fla.  611 :  "  RepuUtion  or  hearsay,  taken 
in  connection  with  other  evidence,  is  entitled  to  respect  in  cases  of  boundary  when  the 
lapse  of  time  is  so  great  as  to  render  it  difficult,  if  not  impossible,  to  prove  the  boundary 
by  the  existence  of  the  primitive  landmarks  or  other  evidence  than  that  of  hearsay."  > 

(2)  The  reputation  offered  must  also  be  ancient,  t. «.  of  a  past  generation.' 

(3)  If  the  reputation  is  shown  by  means  of  the  reported  statements  of 
individuals  (^post,  §  1584),  the  persona  whose  statements  are  reported  must 
be  shown  to  be  deceased} 


2.   Th«  Ctronmatantial  Onarantee  of  TmatworthiiiMa. 

§  1583.  Oeneral  PtinolpI* ;  Repntatlon  aa  Tmatworthj.  The  element  here 
operating  to  supply  a  fair  degree  of  trustworthiness  is  the  third  already 
noticed  (anfe,  §  1422),  namely,  the  consideration  that  the  prolonged  and 
constant  exposure  of  a  condition  of  things  to  observation  and  discussion  by  a 
vliole  community  will  in  certain  casen  sift  the  possible  errors  and  will  bring  the 
resulting  belief  down  to  us  in  a  residual  form  of  fair  trustworthiness.  These 
conditions  are  usually  found  where  the  matter  is  one  which  in  its  nature 
affects  the  common  interests  of  a  number  of  perso:  3  in  the  same  locality,  and 
thus  necessarily  becomes  the  subject  of  active,  general,  and  intelligent  dis- 
cussion ;  so  that  whenever  a  single  and  definite  consensus  has  been  reached 
in  the  shape  of  common  reputation,  it  may  be  supposed  to  have  considerable 
evidential  value.  This  principle  underlies  the  willingness  of  the  Courts  to 
give  credit  to  such  a  reputation  in  all  the  branches  of  the  present  Exception, 
and  has  often  been  stated  specifically  for  this  branch,  though  sometimes  more 
or  less  imperfectly ;  the  passages  quoted  from  Lord  Campbell  and  Mr.  Justice 
Loomis  express  it  in  a  form  which  leaves  nothing  to  be  desired : 


»  Acetyrd:  1886,  CUttk  v.  Hills,  67  Tex.  IS2, 
t.  8.  W.  356. 

*  ISiia,  Adams  v.  Stanyan,  24  M.  H.  412 
(maps) ;  1862,  Dobson  v.  Finler,  8  Jones  L. 
495,  499  (a  call  in  a  grant  of  B.  in  1798,  admit- 
ted ;  death  of  B.  and  bis  snrreyor  need  not  be 


1934 


shown ;  antiqnitjr  is  snffirient  "  withont  enquir- 
ing as  to  whether  the  parties  .  .  .  are  livini  or 
dead  ") ;  1873,  Shntte  t>.  Thompson,  15  Wall. 
161. 

'  1843,  R,  V.  Milton,  1  0.  &  K.  «.. 

Compare  the  statutes  cited  post,  1 1597. 
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1887,  WrigM  r.  Talkam,  7  A.  &  E.  858 ;  on  appMl,  in  S  CI.  &  F.  720:  Collman,  J. : 
"Whar*  boundary  ia  proved  by  reputation,  wliat  is  the  guarantee  for  aincerity  ?  "  Mr. 
Starkie,  of  counsel :  "  The  publicity  of  the  transaction  and  tlie  geneial  interest  in  the  fact 
being  rightly  ascertained.  .  .  .  Collman,  J. :  "  The  principle  on  which  I  couveive  tho  ex- 
ception [of  reputation  as  to  public  rights]  to  rest  is  this,  —  that  the  reputation  can  hardly 
exist  witliout  the  concurrence  of  many  parties  interested  to  investigate  the  tubject,  and 
auch  concurrence  is  presumptive  evidence  of  the  existence  of  an  ancient  right,  of  which  in 
most caaes  direct  proof  can  no  longer  be  given."  Alilerion,  B. :  "There  are,  no  duiibt, 
exceptions  to  this  rule,  in  which  hearsay  evidence  is  admissible.  One  saoh  exception  is 
to  lie  found  in  the  case  of  public  rights.  There  the  general  interest  which  belongs  to  the 
subject  would  lead  to  immediate  contradiction  from  others,  unless  the  statement  praved 
were  true ;  and  the  public  nature  of  the  right  excludes  the  probability  of  individual  biaa 
and  makes  the  sanction  of  an  oath  less  necessary." 

1855,  Campbell,  L.  C.  J.,  in  R.  v.  Beilfurdthire,  4  K.  &  B.  S-IS :  "  The  admissibility  of 
the  declarations  of  deceased  persons  in  such  casos  is  sanctioned  .  .  .  because  in  local 
matters  in  which  the  community  are  interested  all  persons  living  in  the  ueighlxirhood  are 
liki'ly  to  be  conversant ;  because,  common  rights  and  liabilities  being  naturally  talked 
of  in  public,  what  is  dropped  in  conversation  respecting  them  may  be  presumed  to  be 
true;  because  conflicting  interests  would  lead  to  contradiction  from  others  if  the  state^ 
menta  were  false,  and  thus  a  trustworthy  reputation  may  arise  from  the  concurrence 
of  many  parties  unconnected  with  each  other  who  are  all  interested  in  investigating  the 
subject." 

1881,  Loomis,  J.,  in  Soulhieat  School  District  v.  Williams,  48  Conn.  607 :  "  The  law  does 
not  dispense  with  the  sanction  of  an  oath  and  the  teat  of  cross-examination  as  a  pre- 
requittite  for  the  admission  of  verbal  testimony,  unless  it  discovers  in  the  nature  of  the 
case  some  other  sanction  or  test  deemed  equivalent  lor  ascertaining  the  truth.  The  mat- 
ters included  in  the  class  under  consideration  are  such  that  many  persons  are  deemed 
cognizant  of  them  and  interested  in  their  truth,  so  that  there  ia  neither  the  ability  nor 
the  temptation  to  misrepresent  that  exists  in  other  cases ;  and  the  matters  are  presumably 
the  subject  of  frequent  discussion  and  criticism,  which  accomplishes  in  a  manner  the  pur- 
pose of  a  cross-examination.  .  .  .  After  passing  such  an  ordeal,  it  is  reasonably  safe  to 
accept  the  result  aa  an  established  fact." 

This  being  the  well-accepted  foundation  for  receiving  a  common  reputa- 
tion as  trustworthy,  certain  limitations  are  ddducible  as  a  necessary  con- 
sequence. 

§  1584.  RapnUtton,  not  Indivldaal  Aaa«rtion.  What  is  offered  must  be  in 
effect  a  reputation,  not  the  mere  assertion  of  an  individual.  This  follows 
from  the  nature  of  the  foregoing  principle,  and  is  the  thought  running  through 
the  language  of  all  the  judges.  But  reputation  is  made  up  of  and  is  often 
learned  through  the  assertions  of  individuals,  and  it  is  therefore  constantly 
necessary  to  distinguish  between  (a)  assertions  involving  mere  individual 
credit  and  (i)  asr'ertions  involving  a  community-reputation.  The  common 
form  of  question  put  to  a  reputation-witness  was :  "  What  have  you  heard 
old  men,  now  deceased,  say  as  to  the  reputation  on  this  subject?"  The 
judges  constantly  speak  of  "  reputation  from  deceased  persons."  *  Thus, 
though  in  form  the  information  may  be  merely  what  deceased  persons  have 

130  ("Reputation  is  no  other 
than  the  hearsay  of  thoi 


^  E.  g.,  1813,  Weeks  c.  Sparke,  I  M.  &  S.  689 
("Evidence  is  to  be  luttnitteii  from  old  persons 
...  of  what  they  have  heard  other  |>er8oii8,  of 
the  same  neighbt>rhood,  who  are  decenned,  say 
respecting  the  right ") ;  180S,  lligham  c.  ItiJ;' 


lOOd 


way,  10  East 

than  the  hearsay  of  those  who  may  be  supposed 
to  have  been  acqnaiiited  with  the  fact,  handed 
down  from  one  to  another") ;  see  also  the  quo- 
tations ante,  f  1583. 
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been  hMrd  to  mj  about  a  cuatom.  yet  in  effect  it  cornea  or  ought  to  come 
irom  them  aa  a  atatement  of  the  reputation.* 

Thia  aapect  of  the  rule  ia  frequently  found  ateted  in  ihe  form  "the  repu- 
tntion  muat  be  general " ;  in  other  words,  the  hearaay  atatement  '•  I  know  the 
right  or  cuatom  to  be  auch-and-auch "  is  not  receivable;  but  "I  underatand 
the  general  acceptance  of  the  cuatom  by  the  community  to  be  auch^nd-auch  " 
la  admiaaible.  The  deceased  individual  declarant  ia  merely  the  mouthpiece 
of  the  reputation.  Wlienever.  therefore,  individual  declarations  are  offered 
they  must  appear  to  be.  in  the  words  of  Baron  Wood,  "the  reault  of  a 
received  repu  tation  " : 

i622  Wood,  B,,  in  J/o,«/«y  ».  j)ari„  n  prfee  180:  •It  mnrt  be  sroTad  that  th. 
declaration.  e,Ublid.ing  the  repuUUon.  and  th.  «>U  done  [by  t^  coniSy]  i^c!^.! 
jequeuo.  were  the  ,«,ult  of  a  received  ™p„Ution.  .  .  .  The  principal  uTo  e^ienee  o 
thia  «,rt ..  to  .how  tljat  the  «=t  done  or  deckration  mad.  wa.  not  a^»w  thougl  tXpW 
to^rv.  .ome  p.rt.c« Ur  occasion,  but  tbe  con«qa.nce  of  a  «ceived  notion  of  hrexS 
ft,  "r:  r  '*'"''*''.«  '^.*  Porformano.  of  the  wt,  and  «»onnUng  for  or  .xplS 
It  by  such  declaration.    Such  evidence  .hould  always  be  general  "  "^         ' 

mi  Dtnman  L.  C.  J.,  in  R.  v.  Bii,^  7  A.  &  E.  650  (rejecting  testimony  that  R    now 
decea«rf  bad  planted  a  willow  in  a  certain  spot  to  .how  where  L  boundary  hadLn  oT 
t«Yh     Tr  '°  "Z  '"'.''"''i"  "  "•  '^'  ■'»'  "«'*  ""»  he  ha.  heard  old  p^^e  «yTha 
t^t  1  ^      n'^J  ^"'  '■".P'""'*  •  *"•  »"'•  •**"»•  ^hat  the  bounda^  ofthe  .^T,  . 
h^  pomt     It  w  the  mere  allegation  of  a  fact  by  an  individ.«il.  .  .  .That  i.,r^kn.w 
it  to  b..o  from  what  he  had  him«ilfob*rT«i,  and  not  from  reputation."* 

It  follows  conversely,  that  the  form  in  which  the  reputation  ia  presented  ia 
immaterial;  whatever  form  it  takea  -  individual  writings,  maps,  leases,  or 
the  like -suffices  If  m  truth  it  represents  common  repute;  this  application 
of  the  principle  is  later  examined  (post,  §  1592). 

But  this  exclusion  of  individual  assertion,  whenever  it  does  not  serve  aa 
the  vehicle  of  reputation,  applies  of  course  only  where  the  evidence  is  offered 
under  the  present  Exception.  Under  the  Exception  for  Private  Boundaries 
already  examined  (ante,  8  15o3),  such  decorations  are  in  many  American 
jurisdictions  unquestional  /  admissible,  merely  aa  individual  statements,  and 
not  associated  with  reputation.  That  Exception,  historically,  was  mainly  de- 
rived from  the  present  one;  but  each  now  haa  its  separate  existence  and 
peculiar  limitations. 

§  1585.  Reputation  not  o  to  Bp^lfio  Acta.  Furthermore,  where  a  cus- 
torn  or  right  is  to  be  shown,  the  reputation  must  be  as  to  the  custom  or 
right  Itself,  and  not  as  to  particular  oceaswns  of  its  exercise.  It  is  obvious 
that  as  to  such  particular  occasions  or  acts  of  its  exercise  there  ciin  be  no 
fair  opportunity  for  a  reputation  to  arise.     It  can  arise  only  as  to  the  exist- 


«/  ■*'o.*ll'  P"*  •"?  ^^°^-  J  •  '"  Bender  r. 
Pitier,  S7  Pa.  335,  "  The  declaration  did  not 
amoant  to  general  repntation ;  for  one  man', 
declaiation  of  the  existence  of  a  fact  does  not 


Dnnkwater  v.  Porter.  2  C.  A  K.  182  j  1844,  Earl 
of  Carnarvon  u.  Villehois,  13  M.  &  W.  332- 
1903,  Brorklehank  ».  Thompson,  2  Ch.  344,  352 
^certain  memoraudam, excluded) ;  Caji.;  188.1, 
—L       u  r.     .         "  1  Ont.  App.  699,  707 

1838 


..•oLT^k.V  .C;       1    "•"."•"■.■^  "•  "  ;">-'  """  n«     (a  certain  memoraudam.  excli 
Ee  wel  f     'ntf  "''^"°"  "  «*"'""•"  ••P"*^'  '^     Vankoughnet  v.  DenSISi.  1 1  I 
»sL     ?.„  th.  »„ll„_-        •    .  r.  (reputatfon,  a.  indicated  by  1 
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ence  or  validity  of  the  right  or  custom  in  general  There  may  legitimately 
be  a  common  reputation  as  to  whether  (fur  example)  a  general  duty  existed 
tor  the  townspeople  of  Wilton  to  pay  a  fee  at  a  cerUiu  toUgtte ;  but  not 
whether  John  Doe  paid  it  on  a  particular  occasion.  It  is  sometimes  said, 
misleadingly,  that  the  reputation  cannot  be  received  as  to  a  particular /act ;  > 
but  this  expression  is  inconclusive,  because  the  line  of  a  certain  boundary  is 
a  "  particular  fact."  This  phrase,  so  far  as  used,  has  meant  that,  in  proof  of 
local  customs,  hearsay  as  to  a  particular  individual  act  in  exercise  of  the 
general  custom  would  not  be  received.  The  latter  form  of  phrasing  is  the 
more  accurate  (as  used  by  Mr.  Peake,  in/ra) ;  but,  subject  to  explanation, 
the  loose  phrase  occasionally  found  in  judicial  language  need  not  mislead : 

1801,  Mr.  Pe(dce,  Eridence,  13:  "A  witness  may  be  p«rmUt«d  to  lUte  what  ha  has 
heard  from  dmd  penoni  respecting  the  reputation  of  the  right ;  but  not  to  state  facts  ot 
the  exercise  of  it  which  the  dead  persons  said  they  had  seen." 

1810,  Maedonald,  C.  B.,  in  Harwoml  v.  Sirnn,  Wightw.  112  (admitting  evidence  of  np- 
ntatiou  from  deceased  persons  as  to  a  tithe  payment) :  "  I  take  this  to  be  the  distiuctioo 
as  to  evidence  of  reputation :  if  they  confine  it  to  the  fact  of  payment,  it  would  not  be 
evidence ;  unless  the  tradition  that  came  with  it  was  a  reputation  that  that  had  always 
been  the  ease." 

1800,  Afuler,  C.  J.,  in  Cktrr)  j.  Boyd,  Litt.  Sel.  Cas.  8:  ••  Such  hearsay  evidence  [of 
general  customs  and  the  common  repute  about  them]  is  safe,  because  if  not  true,  it  can 
be  disproved  by  ottier  evidence  of  the  same  kind.  But  even  in  these  eases  hearsay  is  re- 
stricted from  being  evidence  of  particnUr  facts;  because  in  such  instances,  although  the 
evidence  should  be  false,  yet  counter  evidence  ooold  not  be  expected."  * 


§  1586.  Reputation  mnat  relate  only  to  Bfattera  of  General  Interest.  The 
question  next  arises.  About  what  sorts  of  matters  may  reputation  be  received 
as  trustworthy  ?  The  principle  already  examined  (anf«,  §  1583)  prescribes 
the  answer,  —  that  the  matter  must  be  in  its  nature  one  about  which  a  trust- 
worthy common  reputatiou  could  fairly  arise,  t.  e.  about  which  an  active,  con- 
stant, and  intelligent  discussion  by  the  members  of  a  community  would 
result  in  a  residuum  of  fairly  trustworthy  conclusions.  As  a  rougli-and- 
ready  test,  we  may  thus  say  that  the  matter  should  be  one  of  public,  or 
gtneral,  or  public  and  general,  interest ;  and  this  is  the  common  phrasing ; 
though  it  varies  thus  loosely.  But  this  is  still  only  a  rule  of  thumb.  To 
decide  difficult  cases  it  is  necessary  still  to  seek  the  living  principle,  and  ask 
anew  whether  the  matter  is  of  such  general  interest  to  the  community  that 
by  the  thorough  sifting  of  active,  constant,  and  intelligent  discussion  a  fairly 
trustworthy  reputation  is  likely  to  arise.  That  this  is  the  method  actually 
followed  by  the  Courts  in  ruling  upon  doubtful  cases,  and  that  the  applica- 
tion of  the  principle  is  not  narrowly  to  be  made  merely  by  defining  the  set 
terms  "  public  "  or  "  general,*  is  seen  in  the  following  passages : 


^  1837,  Coleridge,  J.,  referring  to  the  evi- 
dence excluded  in  R.  v.  Bliaa,  quutetl  iwlr,  §  1584 
("  It  in  a  rale  that  evidence  of  reputation  mast 
be  confined  to  cenerol  matters  and  not  toach 
particular  facts,  i.  e.  the  act  of  planting  the 
willow). 
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*  Aeeord:  1805,  Nicholls  v.  Parker,  U  East 
331  (evidence  admitted  of  what  old  persons  had 
said  concemius  the  bonndariea  of  the  parishes 
and  manors ;  thoaf^h  not  as  to  particular  facts 
or  transactions) ;  1793,  Untmm  v.  Morewood, 
5  T.  K.  123 ;  1836,  £llicott  v.  Fearl,  10 1'et.  437. 
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Tt'^^^Tti       •»«'"'»  of  ChMtoroounty  from  .iwuting  ortmlnals),  Coud..!  for  drf«nd. 
Tr   ;     7^'*"''^^  ?'•'*""  "'"  ""  •dmi^.lbility  of  r.,.uUaiou  U  wh«tb.r  Ui«  eu.tom 

BainitUd  where  u  pablic  iulereet  U  oouoerued;  but  I  eaunot  m.  bow  tbe  pubUo  u^iu- 
Wnwtedin  he  que»tlon  wWch  iberiff  U  to  perfo  -  tbta  dui.v  " 

whether  the  county  or  prir.U  owner.  w.»  bound  to  >«p.ir  .  bridge)  :  "  Ut  u«7iw  uZ 
III. «,  principle,  examine  whether  .  .  .  eridenoo  of  reputatiun  ought  to  b«  admitted  It 
do^inrolre  matter  of  private  right.  ...  But  doe.  it  not  liliewUe  relate  to  J^Lot 
public  and  general  intereet  within  the  rMeived  ineaniug  of  the  word*  ?  .  .  .  [After  .liow- 
ng  the  oominunity-e  interest  in  the  qu«Htion,  and  ueingthe  language quot»l  anif,  1 108(1 
th.  qoeetion  therefore  i.  aln.oet  .ure  to  be  diMUMed  in  the  neighborhood,  and  a  true  repu- 
Ution  upon  the  subject  in  likely  to  prevail."  .  -  «  »  mub  repu 

1881.  Loom!,,  J.,  in  Soulkwt$l  Sciooi  DUlrirl  r.  WUliam,,  48  Conn.  807  (after  lUtins 
the  general  reawn  aa  above,  and  uiing  the  language  quoted  anM,  f  158:1):  "But  if  the 
f«t  to  be  proved  U  a  particular  date,  [her,,  of  the  exietence  of  a  ecliool-hou*;,]  thoujrh 
connected  incidentally  with  a  public  matter,  it  U  eaay  to  .ee  that  it  could  not  .tkud  out 
a»  a  ealient  fact  for  contcmporaneoui  criticbm  and  diiciudon  to  aa  to  furniah  anr  suar. 
anty  for  iti  eorreetnets."  '  • 

In  the  application  of  this  general  principle  the  typical  classes  of  facts  re- 
garded  as  provable  by  reputation  were  boundaries  of  public  land-divisions 
and  customs  affecting  the  rights  and  liabilities  of  the  community  in  some 
governmental  subdivision.  —  roughly  speaking,  public  Und  boundaries  and 
customs.  But  these  kinds  of  facts,  as  the  above  quotations  indicate,  were 
merely  typical  and  representative,  not  definitive.  Sundry  other  facta  of  vari- 
0.18  sorte  were  also  thus  provable.  In  the  following  passage  is  a  sufficiently 
full  and  correct  enumeration  of  the  settled  practice  in  England: 

1895,  S*!,mur,  J.,  in  Aoiiiuon  v.  D,^hur$l,  15  C.  C.  A.  4«e,  88  Fed.  8.18 :  "  The  esoep. 
tion  raiae*  a  question  regarding  that  eicrp^on  to  the  general  rule  excluding  hearwy 
evidence  which  permits  such  evidence  to  be  given,  under  cerUin  limiUtionx,  in  oases  of 
ancient  boundaries.  The  exception,  as  it  originated  in  the  EnglUh  courts,  was  confined 
to  such  boundaries  as  were  matters  of  public  cone  rn,  and  was  part  of  a  larger  exception 
to  the  rule.  On  questions  respecting  the  existence  of  manors;  manorial  customs;  cus- 
tom!, of  mining  lo  particular  districts  ;  a  parochial  oiodus ;  a  boundary  between  counties, 
parishes  or  manors ;  the  limits  of  a  town ;  a  right  of  common ;  a  prescriptive  liability  to 
repair  bridges;  the  jurisdiction  of  certain  oourU. -matters  in  which  the  public  is  con- 
T-'.,  J?  J""'  '  <»«'""">*ty  ot  interest,  from  residing  in  one  neighborhood,  or  being 
entitled  to  the  same  privileges,  or  subject  to  the  same  liabilities,  -  common  reputation 
and  the  declarations  of  deceased  persons  are  received,  if  made,  aii«  liltm  molam,  bv  per- 
sons  in  a  position  to  be  properly  cognizant  of  the  facts."  > 


*  In  the  following  additional  cases  tepntt- 
tion-evldenre  was  admitted:  1899,  Evans  i> 
Merthyr  TydBl  1  Ch.  341  (whether  a  piece  of 
land  WHS  subject  to  commonable  rights) ;  1901 
Klinliner  ».  Schmidt,  lU  la.  69.1,  87  N.  W.  661 
(street  boundary) ;  1883,  State  v.  Vale  Mills,  63 
N.  H.  4  (the  former  line  of  the  road  which  the 
plaintiff  was  charged  with  ohstrncting) ;  1874. 
Cox  V.  State,  41  Tex.  4  (county  lines) ;  1834 
Kalston  t'.  Miller,  3  Kand.  49  (street  lines).  In 
the  following  cases  additional  reputation.evi- 
dence  was  njecttd:  17»S,  Withoell  v.  Gartfaam, 
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1  Esp.  .183  (right  of  nomination  to  the  place  of 
srh(H>lmaster) ;  1867.  Hall  v.  Mavo,  97  .Mass, 
417  (posseiHiiun  or  habitancv  of  a  honse) ;  187S, 
Adams  v.  Swansea,  116  id".  596  (same);  1882, 
Boston  Water  Power  Co.  r.  Hanlon,  132  id.  483 
(same).  The  applicability  of  an  Indian  name 
to  a  given  white  person  in  a  grant  in  .1  treaty 
was  held  not  provable  by  heaninv,  becanae  the 
fact  of  identity  would  not  "lie'likelv  to  ex- 
cite public  interest,"  in  Stockton  c  Williams. 
1  DuurI.  Mich.  568  (1845). 

The  following  ruling  is  anomalous:    1901^ 


H  iB»a-i«ae]      reputation  about  und-riohts. 


11587 


1 1587.   Smm  :  AppaoMtoa  ol  the  ■«!•  to  rrhrato  •ow4wtM,  TItto,  or 

PMMMioa.  Id  the  applioation  of  the  furegoing  principle,  tliu  vubject  of 
•pecial  controveny  hoi  been  the  owneuhip  —  in  particular,  the  boiindariet 
—  of  private  property.  May  repuUtion  be  admitted  «f  tlie  Umndury-loca- 
tiona  of  private  property  ?    In  Sn^land  the  answer  ha*  ^-een  in  the  negative : 

1811,  iCffiyon,  L.  C.  J.,  in  Moreieood  v.  Woo>l,  1 1  Eut  330 :  ••  Evldinen  of  rvpuUtion 
upon  gMMral  point*  ii  ramivabla  bmauia,  all  inankiuil  being  liiUm(<Hl,  it  In  natural  to 
■uppoM  that  Uiey  may  be  conTtmant  with  tha  iitbJeoU  and  that  tliay  diould  dlteoune 
togathvr  about  Uiam,  baring  all  tha  mum  niMiii  o(  information.  But  how  ean  Uila 
apply  to  private  titlas?  .  .  .  How  U  it  poailbl*  for  utrangara  to  know  anything  of  what 
conMrui  only  tbtw  private  tltlsi  7  "  > 

This  conclusion  was  reached  by  a  reasoned  consideration  of  the  principle  on 
whiuli  reputation-evidence  rests.  But  the  correctness  of  the  application  may 
be  questioned ;  for  if  such  evidence  may  be  offered  to  show  customs  and 
boundaries  of  a  private  manor,  boundaries  of  a  parish,  and  tithe-iluties,*  the 
principle  moy  well  cover  any  other  property-rights  in  which  a  number  are 
interested  in  general  inquiry  and  discussion,  whether  the  right  is  in  substan- 
tive law  colled  a  public  or  a  private  one.  Thus,  in  Weeks  v.  Sparke,  decided 
shortly  after  Morewood  v.  Wood,  lu/rra,  the  argument  was  accepted  that 
any  fixed  and  (for  this  purpose)  arbitrary  distinction  between  "  public  "  and 
"  private  "  rights  should  be  repudiated,  and  a  flexible  test  be  applied  in  each 
case, — this  test  being  whether  the  matter  affected  the  interests  of  a  large 
number  of  persons : 

1813,  }yeeki  r.  Spwrke,  1  M.  &  8.  800  (a  right  of  eommon  being  in  iune),  Bnylty,  3. : 
<*  I  take  it  that  where  the  term  '  public  right '  ia  lued,  It  does  not  mean  '  public  '  In  tha 
literal  tense,  but  i*  synonymous  with  ■  general '  — ,  that  Is,  what  concerns  a  multitude  of 
parsons;  Dampier,J.:  « [ Reputation-eTldenoe]  has  bean  extended  to  other  rights  which 
strictly  cannot  be  called  public,  such  as  manors,  parishes,  and  a  modus,  which  comet  the 
nearest  to  this  case.  That,  strictly  speaking,  is  a  private  right,  but  has  been  considered 
at  public,  as  regards  tha  admissibility  o(  thit  speoiet  of  evidence,  bacaute  it  affects  a 
large  number  of  occupiers  within  a  dittrict." 

This  reasoning  might  have  led  ultimately  in  England  to  the  admission  of 
reputation-evidence  for  private-property  matters ;  but  the  case  was  practically 
repudiated  by  Baron  Parke,  in  1850,^  and  subsequent  English  practice  has 
checked  all  furtlier  advances.  The  rule  may  there  be  said  to  be  determined 
by  the  distinction  (for  this  purpose  more  or  less  arbitrary)  between  "  public  " 
and  "  private  "  property-rights  ;•  t.  e.  the  "  public  interest "  which  is  required 
to  exist  is  taken  as  meaning  the  legal  liability  or  right  which  is  vested  in  each 


Shepherd  v.  Tnmer,  —  Cal.  —  ,  62  Pac.  106 
(repotatiuD  not  admitted  to  •how  a  road  a  puhlic 
wav). 

^  Aecard:  1811,  Doe  e.  Thomns,  14  Enit  .123. 

*  1819,  Stell  V.  Prickett,  2  Stark.  466,  Ab- 
bott, C.  J. ;  and  cases  i»<fta,  n.  3,  and  ^>uii(, 
f  1592. 

*  I8S0,  Dnnraren  v.  Llewellyn,  13  Q.  B.  809 
(a  right  uf  common  for  individuals,  not  for  the 
community,  was  involved :  Parke,  B. :  "  Kepa- 
tatiou  is  nut  admissible  in  the  case  of  each  lepa- 
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rate  rif;hta,  each  being  private,  .  .  .  nnlem  tlie 
prupcwitlun  can  bo  Hupported  that,  becaoite  there 
are  mnny  snih  riehu,  the  rights  have  a  piililie 
character.  We  think  this  position  caiinut  be 
maintained.  It  is  iroposailile  to  say  in  sucli  a 
cue  wliere  the  dividiu);  point  i*.  What  is  the 
number  u{  liKhts  which  is  to  cause  tlicir  nnture 
tu  be  changed  and  tu  give  tliem  a  pnl>lic  charac 
ter  ?  .  .  .  The  number  of  these  private  rigliM 
does  not  make  them  to  bo  of  a  pttl>lic  nature  ") ; 
1855,  H.  V.  Bedfordshire,  4  £.  &  B.  535. 
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inemUr  of  the  community  u  toch,  —  not  u  mMning  UMnly  •  moUva  of  an/ 
•urt  •timulatiiig  the  uuaa  of  the  commaiiitjr  to  «  coneeru  in  the  nutter. 

In  the  Unittd  Statu  the  mult  hu  leen  olherwite.  Ttie  earliuet  Engliah 
practice  had  cltMirly  been  to  admit  reputation  aa  to  private  titles,*  and  it  ia 
therefore  natural  to  find,  on  queationa  of  private  boundary,  that  nputation 
was  regularly  admitted  without  queation  in  the  early  American  eaaea.* 
Then,  wlien  the  English  oaaea  of  the  early  ISOOi  became  known  to  our  judges, 
aud  tlie  question  waa  argued  on  ita  merita  aa  a  matter  of  principle,  tlie 
decision  was  reachetl  ^  entirely  in  harmony  with  the  conditions  uf  life  at 
the  time  —  that  the  rule  ought  to  admit  repat«tion-«videnc«  of  the 
landmarks  of  private  title: 

1837,  Tueker,  P.,  in  Itarriman  v.  Bnmn,  8  Leigh  7M ;  "  Beeauie  we  hare  not  msnon, 
•hall  w*  therefore  luae  tba  bvoeflt  of  the  rale  which  eonslden  boundary  m  matter  of  repu- 
tation anil  permiti  lieanay  vvidenee  of  it*  looality  ?  If  a  lilie  itole  of  things  exists  among 
us,  if  tlie  principle  will  be  foaud  to  apply  in  it*  utmoet  strictoeM,  shall  we  rejeet  the  evi- 
dence beoKUM  tlie  caM  i«  not  identieal?  Uy  no  means.  .  .  .  [After  quoting  Lord 
Kenyon'e  Uiiguage.  nt/iro,]  If  reputation  is  admlMible  to  eetoblish  the  boundaries  of  a 
manor  b<>eauiie  all  the  tenanti  of  a  manor  are  interested  therein  and  natnrally  converaant 
about  the  boundary,  and  may  bu  preiiumad  to  ditooune  together  about  it,  what  ihall  we 
say  !n  the  case  of  our  wild  lands,  which  were  oorered  with  early  adventurers  whose  chief 
concern  was  to  inalie  tliemnelves  acquainted  with  the  lines  and  corners  of  all  around  them  7 
.  .  .  Every  one  knows  that  such  subjects  were  not  only  the  familiar  topics  of  oonvenation, 
but  that  they  were  the  all-absorbing  topics.  I  wilt  venture  to  conjecture  that  for  one  dis- 
cussion in  private  conversation  atiout  the  boiuidaries  of  an  English  manor,  there  have 
been  a  hundred  animated  and  interested  debates  about  the  situation  of  a  corner  tree  in 
our  western  counties.  I  take  it  therefore  that  every  motive  for  the  admission  of  lipanay 
teiitiinony  as  to  boundary  in  case  of  a  manor  applies  with  equal  force  to  its  admission  iu 
questions  of  boundary  with  us." 

18<tO.  Field,  C.  J.,  in  Morton  r.  Folgtr,  15  Cat.  379 :  « In  this  country  the  admissibility 
of  this  kind  of  evidence  .  .  .  has  been  uniformly  maintained  when  the  tract  originally 
surveyed  was  large,  and  was  subseqneDtly  subdivided  into  numerous  (arms,  the  boundary 
of  the  original  tract  serving  as  a  boundary  ol  the  several  (arms.  In  cases  o(  this  kind, 
tlic  priMci|>l»>  ujMin  which  the  eTideuo*  is  received  has  been  regarded  as  similar  to  that 
which  reliitt'D  to  boundaries  of  a  manor  or  parish." 

I8<HI.  SelJen,  J.,  in  McKinnon  v.  BlUt,  31  N.  T.  318 :  "  That  hearsay  or  reputation  is 
admia-tible  as  evidpnre  .  .  .  upon  questions  respecting  the  boundaries  of  Unds,  Is  a 
familiar  doctrine.  But  there  are  no  doubt  other  coses  in  which  the  same  kind  of  evidence 
may  be  received  for  the  purpose  of  establiMhing  a  mere  private  right,  when  the  (act  to  be 
proved  i*i  one  of  a  f  Hiui-publio  nature,  that  is,  one  which  interests  a  multitude  o(  people, 
or  an  entire  community.  .  .  .  The  Royal  Grant,  as  it  is  called,  is  an  extensive  tract, 
embracing  an  entire  township  aud  parts  of  several  others ;  and  everything  relating  to  the 
oriKinal  document  upon  which  the  title  depende<l  would  necessarily  affect  tlia  intereDtii  o( 
every  occupant  of  the  tract " ;  and  common  report  as  to  the  disposition  o(  the  patent 
would  be  sidmisoible. 

The  result  has  been  that,  except  in  Maine  and  Massachusetts,*  it  is  now 


•  Thsyer.rasedonKvidenee, lit ed, 411, note. 

•  IS'^S,  Uane'i  Abr.  Ill,  397  (citing  some 
cases  before  1800). 

•  1X53.  Chapman  v.  Twitchell.  37  Me.  t3; 
1867.  Hall  r  Mayo,  97  MaM.  417;  1875,  Ix>ng 
V.  OaitoD,   116  id.  416  (abandoning  the  earl/ 


MaxMichasetts  practice).  In  an  eorlv  case  in 
Kentucky,  no  longer  law,  it  was  exclniled  for  tlie 
unique  reason  that  the  matter  did  not  lie  in  parul 
RD<I  ronld  not  be  proved  by  parol :  1800,  Cherry 
V.  Boyd,  Litt.  SeL  Cas.  8. 
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tverywhen  accepted  in  the  United  States  m  •  legitimate  application  of 
tho  general  prinoiple,  that  reputation,  ao  fur  aa  it  defluituly  extJits  may  be 
adiiiiaaible  to  prove  the  location  of  private  bouudariea.'  But  this  appli- 
cation of  the  principle  ia  confined  to  reputation  of  lx>undarie».  That  titU 
cannot  be  ao  evidenced  ia  ,>enunll]r  concvded,*  There  moy  however  bo 
caitea  in  which  potsunoH  ahould  be  thus  provable,  where  adverse  poaseiaiuu 
ia  to  be  shown.* 

It  must  be  noted  that,  even  in  thoee  juristlictions  whnre  public  boundarios 
alonu  are  thus  provable,  tho  fact  that  the  private  bonnilary  is  alleged  to  be 
identical  with  tk$  public  ont  does  not  prevent  the  use  of  reputation  to  prove 
the  latter,  the  identity  being  then  otherwise  shown.'* 

*  To  tha  (ulkiiriDK,  adtl  the  italatM  rltmt  Conlra :  Cal.  C.  C.  P.  IS7t,  |  I6KI  (It  U  lo  U 
BM«,  I  IS97  :  IS'S,  Mook  r.  I'M*,  5U  Ala.  M ;  prwumwl  "  that  •  pvnou  U  lh«  owiirr  u(  prup- 
1897, 'Ut lor  *.  Fonibv,  IIS  id.  Sal.tS  Ho.  VIC;  trtv,  (rum  cx9K<iIb)(  act*  of  owmnhipuvrr  II, 
IKM,  Iligli'V  r.  Biilwell,  V  Cono.  451 1  ia39,  or  ironi  cumiiiiiii  npuMlluu  of  lilii  nwniTahip ' ). 
Wountcr  r.  Hutlar,  I3iil.  SIS;  IMS,  Kiuiier  v.  *  Admillnl :  ISVS,  VrmoD  Irrifi.  Co   r.  Um 

AiikHch,  IMCal.  ■i.l*,  3»  I'w.  761  |rr|iiitiitioii 
•dmitleti  to  ihow  an  aotleut  cUiin  <if  ii«u*r»hip 
•ml  ai'tiial  couirul  liv  thv  i-ltv) ;  IKIU,  JiKkmrn  v. 
Millpr,  A  Weuil.  3'J8  (that  aliilodniiil  waai-oiD- 
niiiulv  known  \>y  l',.»  name  <>f  aii  iudiviilnal,  —  aa 
"Hnilth'»  Lot."  Ilk  "Tha  Hnke'a  Kartn,"of  "Tha 
Queau'j  Kanii,"  wa>  ailinittail  tu  (how  that  tba 
pt-raon  in  qumtion  waa  at  the  time  in  ottopation, 
pfrfonallj'  or  by  afient,  t'(  tlw  |<rop«n>) ;  it>47, 
BoKardna  v.  THnitv  Chnrth,  a  Kanilf.  Cli.  tM, 
7.1S  (iame).  KirlitM .  I8&il,  Ut>n]e  r.  Creagli, 
II  AU.  151,  I5S;  1888.  Wuo<l«ti>i'k  In.ii  Co.  r. 
Holwrta,  87  id  43«.  441,  «  ^o.  MU  ;  18*8,  Carter 
V.  Clark,  92  Me.  135,  43  Atl.  .198. 

Bat  nputatioD  may  lie  oihsrwiiia  admliwililp, 
in  an  inene  of  title  hy  advernc  puasPHion,  nudrr 
the  printiple  of  I  354,  anir,  an  evideura  of  the 
probable  Inmrleiliir  by  tlie  other  party  of  tho 
txittntt  of  tkt  aUttrt*  claim,  and  tberefora  of 
acqoieM'eiice. 

<•  1837,  'I'hnmaa  r.  Jenkina,  8  A.  A  E.  SS5 
(the  bonudary  of  a  farm  Usiuf;  in  iiieae,  and  it* 
identity  with  the  hamlet-lionndary  bc'iL^  '.•■•li- 
fled  to,  repntathin  aa  to  the  hanilet-lioundary  wna 
admitted;  ColeriJge,  J.:  " The  ohjection  comcM 
to  thia,  that  evidence  (hall  nut  be  )(>*'>>  '*  t" 
tha  booodary  of  a  hamlet  in  the  name  mode  na 
on  other  occaaiiina  liecauM  the  pro.if  ia  in  tha 
particular  ca«e  only  aaliaidiarv.  But  I  never 
neard  that  a  fact  waa  nut  tu  be  proved  in  tlia 
•ame  manner,  when  ■ulwldiary.aa  when  it  i*  the 
very  matter  in  iwae  ") ;  IMM.  Mnllanev  v.  Dnffr, 
145  III.  559,  564,  33  N.  K.  7.^0  (where'  a  private 
dep?ud<  uD  a  pnblic  boaulary,  the  latter  raajr 
beahown  by  repotatiou) :  1839,  Abinf(tun  r.  N. 
Bridgawater,  23  Pick  1T4  (admitting  dcclaia- 
tioui  aa  to  a  bonndHiy  li"R  with  rrferpuce  to 
proving,  not  a  pnblic  right,  Imt  the  situation  of 
a  honae  where  a  pauper  lived) :  1K79,  Drury  v. 
Midland  R.  Co,  137  Maioi.  581  (nllowing  repo- 
tation  aa  evidence  of  the  location  of  a  creek 
"  notoriona  and  public  in  ita  nature."  which  in 
one  view  of  the  cane  waa  a  diviilinu  line  lietneen 
coontiea,  and  in  another  waa  in  iHaue  lu  ii  private 
boundary).  Conim,  umUe :  1894.  II.  c.  Merger, 
1  Q.  B.  833,  837  (obatructing  a  h'giiuay  ;  ilia- 
pate  ai  to  bonudary ;  old  map  held  aduiluibla 


rarnaworth,  17  id.  303 ;  1855,  l>nKK«tt  p.  Wiiley, 
6  I'la.  511 :  I8SI,  iiulbruuk  r.  IMw.  99  III  .185; 
ISIS,  8mith  r.  Prewil,  S  A.  K.  Manb.  158  ;  1823, 
Smith  c.  Nowalla,  S  Utt.  ISO:  IS94,  'I'hoen  p. 
Korha,  57  MIdd.  135,  139,  »S  N.  W.  686  (allow, 
able  fur  U.  H.  aarvey  liaaa ;  •ceeptaoea  of  U.  H. 
doctrine  undet'idad) ;  ISS7,  8haphard  i>.  Thomp- 
aoo,  4  N.  H.  215;  1886,  Cortia  e.  Aarouaun,  49 
N.J.  h.  78;  I79.\  Hlandaa  v.  Baina,  I  llayw. 
t3S ;  1830,  Tata  v.  Bonlhard,  I  Ilawka  47 ;  1825, 
Taylor  v.  Shafford,  4  id.  131 ;  1838,  Mendenhall 
a.  Caaaalla,  S  l)ar.  A  B.  49,  51  (rejecting  it  here 
■atooiudelnita);  1896,  Hhalfer  e.  Uaynor,  117 
N.  C.  15,  33  8.  E.  154  (bnt  wbara  it  rolataa  not 
merely  to  laudoiarka  or  Uvea,  bnt  to  a  location 
being  within  a  certain  grant,  evidenea  of  "  mnni- 
manla  of  title"  mnat  accompany  it):  1886, 
Sexton  V.  Hollia,  26  8.  C.  SSI,  1.16,  I  8.  K.  893 ; 
1866,  Stroud  v.  Springflald,  IS  Tex.  666  ;  1 886, 
CUrk  P.  Hilla,  67  i<l.  152,  1  8.  W.  356,  umblt  ; 
1818,  Conn  v.  Peun.  I  Pat.  C.  C.  611;  1887. 
Clement  v.  Vmeket,  125  U.  8.  321,  8  8np.  907. 
Tba  rsaaon  of  Mr.  J.  Story  in  Ellicot  e.  Pearl, 
10  Pet  435  (1836),  giveu  for  a  cuutrary  view, 
that  in  regard  t<.  private  righta  the  acta  of  poa- 
aaaaion  and  aaaartion  are  capable  of  direct  proof, 
bnt  in  pnblic  righta  tba  acta  of  people  not  in 
privity  with  each  other  "  cannot  be  explained  to 
DO  in  furtherance  of  a  common  pnblic  right,"  ia 
vague,  and,  ao  far  aa  intelligible,  ia  wtthont 
aopport 

■  1848,  Mooro  p.  Jonaa,  13  Ala.  303  (that  nn 
occnpier  waa  a  lesaee  only) ;  1889,  Roe*  v.  Good- 
win. 88  id.  390,  393,  396,  6  8o.  683  (title  by  pre. 
acription):  1896,  Uoodaon  v.  Brothera.  Ill  id. 
589.  30  So.  443  (ejerrment) ;  1839,  South  School 
DIatrictp.  Blakcalee,  13  Conn.  227,235  (repn- 
tation  of  a  hoime  aa  "J.  A.'a  achool-honae," 
excluded  ;  "  a  man 'a  general  character  may  be 
prove<l  hy  reputation,  bnt  not  hia  title  to  real 
entate");  1836.  Ureenv.  C!ie!<«8,  34  Pick.  71, 
75.80:  1883,  Howland  v.  Crocker,  7  All.  153 
(title  hy  adrerae  poaaeaaion ;  that  a  piece  of  land 
w-u  kiiown  aa  "the  Barney  Crocker  lot,"  not 
ni  .nitted  to  ahow  title  in  him) ;  1886,  Sexton  v. 
Hollia.  36  a.  C.  131,  135,  I  8.  E.  893 ;  1899, 
Hiera   v.    Riaber,    54  id.  405,  31  S.  £.  509. 
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§  1588.  Reputation  aa  (1)  Post  Utam  Motam,  or  (2)  from  Interaatad  Per- 
aona,  or  (3)  Favoring  a  Right.  Certain  additional  limitatiuns  have  been  sug- 
gested, as  affecting  the  trustworthiness  of  the  reputation ;  but  only  one  of 
them  has  received  any  sanction. 

(1)  The  liuiitatiou,  already  noticed  as  obtaining  in  other  Hearsay  excep- 
tions, that  the  reputation,  to  be  admissible,  must  have  arisen  ante  litem 
motam,  is  well  established ;  and  its  propriety  cannot  be  doubted.' 

(2)  It  was  once  argued  that  one's  interest  as  a  memUr  of  the  community 
would  involve  bias,  and  hence  statements  of  reputation  as  to  a  customary 
right  in  a  community,  coming  from  a  deceased  member  of  the  community, 
could  not  be  received.  But  such  a  declarant  speaks  merely  of  the  current 
and  undisputed  reputation,  and  moreover  is  usually  not  personally  inter- 
ested in  any  important  degree ;  and  the  argument  against  admission  lias  not 
prevailed.' 

(3)  For  the  same  reason,  it  is  immaterial  whether  the  reputation /avor«  or 
disparages  the  existence  of  the  custom  or  boundary ;  because,  although 
members  of  the  community  maybe  interested  and  biassed  in  favor  of  a  public 
right,  nevertheless  there  is  almost  invariably  an  equal  opposite  interest  in 
many  as  individuals  in  favor  of  a  private* claim,  excluding  the  public  one;  so 
that  the  reputation,  as  it  finally  settles  down  in  a  ^etinite  form,  represents 
the  result  of  conflicting  claims,  and  not  merely  a  one-sided  opinion.^ 

2.    Teatimonlal  QuaUacations,  and  Other  Independent  Prinoiplea  of  Bridenoe. 

§  1591.  Reputation  muat  ooma  from  a  Competent  Source ;  Reputation  in 
Another  Diatrict.  The  principle  that  the  witness  must  appear  to  have  been 
in  a  position  to  obtain  adequate  knowledge  (ante,  §  633)  finds  an  application 
to  the  present  Exv  jption.  The  reputation,  to  be  admissible,  must  obviously 
have  been  formed  among  a  class  of  persons  who  were  in  a  position  to  have 
sound  sources  of  information  and  to  contribute  intelligently  to  the  forma- 
tion of  the  reputation : 

1813,  LeBlane,  J.,  in  Weeks  y.  Sparte,  I  M.  &  S.  6S9 :  "  The  only  evidence  of  reputa- 
tion wliich  was  received  was  that  from  persons  connected  with  the  district,  .  .  .  such 
evidence  being  confined  to  what  old  persons  who  were  in  a  situatiou  to  know  what  these 
rights  are  have  been  heard  to  say  concerning  them."  * 


to  ihow  that  land  wu  a  highway,  but  not  to 
show  the  bonuiiaries ;  nnaoond). 

»  Accord:  1805,  NicholU  v.  Parker,  U  East 
.<I3I,  note;  1811,  Mausfleld,  C.  ,1.,  and  I/ord 
Kedeadalo,  in  Berkeley  Peemge  C'a«c,  4  C»mD. 
416,  42! ;  1813,  K.  v.  Colton,  3  id.  44,  Dam- 
pier,  J. ;  I&30,  Richard!  v.  BoMett,  ID  B.  &  C. 
661 ;  1832,  Duke  of  Newcastle  v.  Broxtnwe,  4 
B.  i  Ad.  27!);  1852,  Adams  v.  Stiinvnii,  24 
N.  H.  412;  1902,  Westfelt  c.  Adams.  131  N.  C. 
379.  42  S.  E.  823  (repautlon  after  1886.  not  ad- 
mitte<l  in  the  trial  nf  an  action  heguii  in  1891) ; 
1886,  Clark  v.  Hills.  67  Tex.  l.'^2,  2  S  \V,  3.->6. 
Conirn,  fora  verdlrt  as  reputation  (mil,  §  1593) : 
1816,  Kreemau  v.  l'billipps,4  M.  &  S.  491  ;  1877, 


Duke  of  Devonshire  v.  Nelll,  L.  R.  Ire.  S  Exch. 
156. 

Compare  the  more  fully  developed  definition 
of  //>  laota  under  the  Family  History  (Pedigree) 
exception  {antf,  §  1483). 

•  1810,  Harwood  v.  Sims,  Wightw.  112;  1822, 
Moseley  v.  Davies.  11  Price  175. 

•  18.35,  Drinkwater  ».  Porter,  S  C.  &  K.  182; 
1830,  Kussell  i<.  Stocking,  8  Conn  240. 

•  In  the  foUowini;  case  the  ruling  was  too 
strict;  the  knowledge  might  have  been  pre- 
snmecl:  1854.  Hammond  v.  Bradstreet,  10  Kx. 
396  (a  map  of  county  boundaries  from  an  old 
survey  by  J.  and  W.  K.  was  rejected). 
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In  particular,  the  reputation  must  bo  offered  from  the  partieidar  district  or 
the  particular  class  of  persons  affected : 

183.'),  Parke,  D.,  in  Create  r.  Barrett,  1  C.  M.  &  R.  028  :  "  In  casefi  of  right*  or  customs 
which  are  not,  properly  speaking,  public  but  of  a  general  nature  and  concern  a  multitude 
of  persons  ...  it  seems  that  hearsay  eridenoe  is  not  admissible  unless  it  is  derived  frura 
persons  conversant  with  the  neighborhood.  .  .  .  But  where  the  right  is  reuUy  public  —  a 
'.'...  XI  highway,  for  instance  —  iu  which  all  the  King's  subjects  are  interested,  it  seems 
difficult  to  say  that  there  ought  to  be  any  such  limitation.  In  u  matter  in  which  all  are 
concerned,  reputation  from  any  one  appears  to  be  ruceivable  ;  but  of  course  it  would  be 
almost  worthless  unless  it  came  from  persons  who  were  shown  to  h.ive  some  means  of 
knowledge,  as  by  living  in  the  neighborhood  or  fre(]uently  using  the  road  in  dispute."  ' 

§  1502.  Vehicle  of  Repatation ;  Old  Deeds,  Leases,  Maps,  Bnrveys,  eto.  It 
is  of  course  immaterial  what  form  the  reputation  takes.  That  it  may  come 
in  the  shape  of  an  individual's  assertions,  provided  they  genuinely  purport 
to  represent  reputation,  has  already  been  noticed  (ante,  §  1584) :  and  many 
other  forms  are  to  be  recognized  in  the  precedents.  For  example,  the  official 
return  of  an  assembly  of  the  homage  (or  tenants  of  a  manor),  rehearsing 
customs,  fees,  and  the  like,  was  always  regarded  as  equivalent  to  a  reputa- 
tion among  the  tenants,  and  therefore  as  receivable.'  In  the  same  way,  old 
maps  '  and  old  mrveys?  so  far  as  they  have  been  used  and  resorted  to  by  tlie 
community  in  dealing  with  the  land,  may  be  taken  as  representing,  after  this 
test  of  use  and  criticism,  the  settled  reputation  of  the  community  as  to  the 
correctness  of  the  tenor  of  the  map  or  the  survey.  So  also,  muniments  of 
privot ;  citle,  such  as  old  deeds  and  leases,*  may,  in  a  given  case,  just  as  effect- 
ually be  the  vehicle  of  reputation.*  The  use  of  history-books  in  this  way  is 
elsewhere  considered  (post,  §  1598). 

§  1593.  Same :  Jury's  Verdict  as  Reputation.  That  thf^  verdict  of  a  jury 
mny  amount  to  a  statement  of  reputation  has  often  been  iiiaintaiued,  and  the 


*  IS49,  Dnkeo{  Beaufort  v.  Smith,  4  Exch. 
467,  469  (tu  prove  a  cnntom,  an  alleged  survey 
of  1650  by  a  jury  of  the  manor  was  exrinded ; 
I'arke,  B  :  "  The  question  is  whether  a  jury  of 
the  manor  are  Dot  prei^umed  to  be  arquaiiited 
with  its  customs,  so  as  to  bring  the  casu  within 
the  rule  laid  down  in  Crease  v.  Barrett " ;  an- 
swering in  the  negative);  1 8!i2,  Daniel  V.  Wilkin, 
7  Kxch.  437 ;  1860,  McKinnou  r.  Bliss,  31  N.  Y. 
318,  por  Selden,  J. 

t  1786,  Goodwin  i».  Spray,  1  T.  R.  473, 
per  Ashhnrst,  J.  j  1793,  Beebe  v.  Parker,  5 
T.  K.  14. 

*  1843,  R.  V.  Milton,  1  C.  &  K.  63  (a  map  of 
parish  bonndarirs  made  from  information  of 
one  old  man) ;  1898,  Taylor  v.  McOonigle,  130 
Cal.  133,  53  I'ac.  159 ;  1853,  Adams  r.  Stanvan, 
34  N.  H.  411 ;  1879,  Drnry  r.  Midland  R.  Co., 
127  Mass.  581 ;  and  cases  cited  paaim  in  the 
foteRoing  sections. 

»  1816,  Bnllen  t-.  Michel,  4  Dow  397;  1870, 
Smith  V.  Earl  Brownlow.  I..  R.  3  Eq.  353;  1852, 
Adams  i<.  Stanvan,  34  N.  H.  411. 

For  maps  and  surveys,  see  alio  the  exception 
for  deceaned  nirvr.iinrii  (ante,  {  1570),  and  the 
exception  for  officinl  inrrat^ors  (/nut,  J  1665). 
Must   "-.lings  about  maps  involve  merely  the 


question  whether  a  deed  has  hi/  referenre  incor- 
porated a  map,  —  not  a  question  of  evidence; 
compare  ji§  1777, 1778, /x»(  (vcrl>al  acts),§|  2464- 
3466,  fiost  (interpretation  by  usage). 

*  1832,  Henderson,  C.  J  ,  in  Sai^ser  i;.  Herring, 
3  Dev.  L.  343 :  "  We  have  also  received  private 
deeds  and  mesne  conveyances  .  .  .  under  the 
idea  that  they  are  common  reputation.  A  forti- 
ori should  grants  from  the  State  be  admitteil, 
for  they  are  something  more  than  the  declara- 
tion of  private  individuals."  Arrord:  1819, 
White  0.  Lisle,  4  Madd.  323 ;  1829,  Coomlis  v. 
Coether,  1  M.  &  M.  399;  1839,  Flaxt<m  v.  Dare, 
10  B.  &  C.  19  (it  was  argued  tor  admission  that 
"  the  fact  leciteit  iu  the  leases  .  .  .  was  equiva- 
lent to  declarations  made  hy  the  deceased  laud- 
lords  and  the  tenants") ;  1839,  Brett  v.  Bealcs, 
1  M.  &  M.  418  (a  deed  under  the  seals  of  the 
University  and  Corporation  of  Cambridge) ; 
1890,  Weld  V.  Brooks,  152  Mass.  397,  305,  35 
N.  E.  719  (deed  of  1860,  lietween  parties  now 
deceased,  admitted  as  reputation  to  evidence 
"  the  existence  and  location  of  a  public  way  "). 
Compare  the  use  of  old  deeds  as  ciniimetantial 
evidence  of  i>oan>ion  (ante,  §  157). 

*  YoT  perambulatioHB  as  reputation-evidence, 
see  ante,  {  1 563. 
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original  practice,  where  the  matter  was  of  a  public  nature,  was  to  ndmit 
verdicts  upon  this  theory: 

1801,  Laiergnet,  J.,  in  Retd  r.  Jaektm,  1  Evt  857:  "  RepaUtion  would  hsTe  been 
evidenee  m  to  the  right  of  w»y  in  UiU  oMe;  a  /ortiori,  therefore,  the  findine  of  twelve 
men  opon  their  oaths." 

But  the  practice  may  be  said  not  to  have  obtained  in  the  United  States,  and 
has  now  in  effect  been  discredited  in  England.    The  truth  is  that  it  has 
to-day  no  possible  justification  under  the  present  Exception.     Its  allowance 
up  to  the  early  part  of  the  ISOOs  was  merely  "a  relic  of  the  time  when  a  jury's 
verdict  was  a  conclusion  upon  their  own  knowledge." »    The  jury's  verdict 
did  once  represent  the  reputation  of  the  neighborhood*    But  in  the  modern 
practice  neither  a  jury's  verdict  nor  a  judge's  decree  can  well  be  regarded  as 
a  vehicle  of  reputation  in  any  true  sense.     In  the  first  place,  if  the  judge  or 
the  jury  were  to  be  brought  into  court  and  asked,  "  What  apr:":'/ed  to  you  t 
be  the  reputation  among  the  witnesses?",  the  answer  might  in  some  cases 
involve  reputation.     But  even  here  the  difficulty  is  that  neither  judge  nor 
jury  do  come  into  court  as  sworn  witnesses  to  reputation.     Next,  the^state- 
ment  involved  in  a  verdict  or  a  decree  does  not  necessarily  or  probably 
involve  an  answer  to  the  above  question.    The  verdict  or  the  decree  may 
have  gone  merely  upon  the  preponderance  of  testimony;  or  it  may  have 
taken  an  old  deed  or  other  document  as  of  superior  and  controlling  value; 
or  there  may  have  been  no  evidence  at  all  that  could  amount  to  a  reputation' 
No  doubt  a  previous  verdict  or  decree  should  properly  have  an  evidential 
value  which  the  present  form  of  the  Hearsay  rule  does  not  concede  it;  but 
It  IS  certainly  not  to  be  forced  into  evidence  under  the  present  exception. 

That  its  acceptance  was  anomalous  in  modem  practice  came  to  be  per- 
Mived  in  England  in  the  middle  of  the  century;  it  was  admitted  on  prece- 
dent and  half-heartedly,  as  "a  sort  of  reputatioa" »  Finally,  when  in  1882 
such  evidence  was  again  received,  and  by  the  House  of  Lords,  it  was  not 
under  the  Reputation  exception,  or  as  hearsay  at  all  under  any  exception 
but  as  a  "verbal  act"  {pott,  §  1778).-i.«.  not  as  testimonial  assertion,  but 
as  an  act  of  possession  in  the  course  of  the  exercise  of  a  public  right  by 
the  people  of  the  neighborhood.*  This  seems  to  dispose  of  its  use  under 
the  present  exception. 


»  Thayer,  Caaes  on  Eridence,  lat  ed.,  432  • 
Preliminary  Treatise.  90  ff.,  les  fl.-  post 
S  1800.  "^     ' 

»  *»'m°'  *'''«™"''.  B.,  in  Pim  v.  Cnrell,  6 
M.  &  W.  2S4  (auaverine  the  citation  of  earlier 
ca§es):  "That  wu  when  the  jnry  waa  ■ani- 
moned  de  virintio,  and  their  functions  were  len 
limited  than  at  preaent." 

»  1838.  nriico  ».  Lomax.  8  A.  &  E.  Sll 
(Littledale..!.:  "It  is  not  reputation;  hut  it  is 
as  good  evidence  as  reputation  " ;  Pattenon,  J. : 
J-  *  "'  '*  •=*'*»''''/  "ifficult  to  rav  that  a  ver- 
dict can  be  received  merely  as  evidence  of 
reputation ;  for  a  jury  are  summoned  from  the 
body  of  the  county  at  large,  and  are  not  them- 
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selves  likely  to  know  the  matter.  ...  Yet 
where  a  matter  has  been  before  a  jury,  the 
verdict  is  (tenerally  given  in  evidence  as  a  sort 
I  fR"*®*'""'  "  I  m»y  «o  term  it  "j  Coleridge, 
.'  '.'"  '*  "•*'  precisely  evidence  of  reputa- 
tion ');  1840.  Pim  «i.  Curell.  6  M.  &  W.  268. 
per  Ahinger,  C.  B. 

«  1882,  Neill  V.  Duke  of  Devonshire.  L.  R 
8App  Cas.  l47(Selbome.  L.  C:  "Such  evi- 
dence, admissible  in  cases  in  which  evidence 
of  reputation  is  received,  is  not  itself  in  any 
proper  sense  evidence  of  reputation.  It  really 
stands  upon  a  higher  and  a  larger  principle, 
especially  in  cases,  like  the  present,  of  prescriii- 
tion ;  ...  it  comet  within  the  category  of  rc< 
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§  1594  Sam*:  Jndlolal  Ordar  or  D«ore«,  ox  Arbitrator'*  Award,  aa  Repu- 
tation. In  connection  with  the  earlier  doctrine,  just  examined,  that  a  jury's 
verdict  might  be  used  as  involving  reputation,  the  attempt  was  sometimes 
made  to  treat  a  judge's  or  arbitrator's  order  or  award  as  also  admissible  in 
the  same  way.  But  for  the  reasons  just  stated,  as  well  as  upon  the  principle 
of  lack  of  Knowledge  (ante,  §  1591),  such  a  use  of  orders  or  decrees  has 
generally  been  repudiated.' 

§  1595.  NagatiTa  Rapntatlon.  It  would  seem,  on  the  analogy  of  other 
instances  (ante,  §§  1071,  1497,  1531,  1556,  post,  1614),  that  an  assertion 
may  be  made  by  silence,  and  that  therefore  the  absence  of  a  reputation  (i.  «., 
the  fact  that  no  one  in  the  region  had  ever  hoard  of  the  right,  custom,  or 
boundary  being  as  alleged)  should  be  admissible  as  a  negative  reputation.' 

B.   Events  of  General  Histort. 

The  general  principles  .  this  branch  of  the  exception  do  not  differ  materi- 
ally from  those  of  the  preceding  one ;  but  the  line  of  precedents  is  a  separate 
one,  and  the  scope  of  application  is  in  some  respects  broader ;  so  that  it  seems 
more  profitable  to  regard  it  as  a  distinct  branch  of  the  exception. 

§  1597.  Matter  moat  ba  Anolent ;  Sututory  Resnlation.  The  principle  of 
necessity,  allowing  the  use  of  this  class  of  evidence,  is  the  same  as  that 
already  examined  (ante,  §  1582),  namely,  the  matter  as  to  which  the  history 
or  other  treatise  is  offered  must  be  an  ancient  one,  or  one  as  to  which  it  would 
be  unlikely  that  living  witnesses  could  be  obtained.  In  other  words,  it  must 
be  a  matter  concerning  a  former  generation.'    Statutory  declaration  of  the 


anUt  and  of  declantioni  accompanjring  acti. .  .  . 
The  effect  of  this  evidence  ...  is  extiemely 
strong  to  establish  a  state  of  possession  and 
enjoyment  of  the  asheries";  Lord  O'Hagao: 
"  I  think  the  proceedings  were  admissible,  not 
as  evidence  of  reputation,  which  I  agree  they 
are  not,  bat  of  something  higher  and  better 
than  repntation,  ...  of  the  jxisseiwion  in  fact 
at  the  time  of  the  bills  being  61ed  of  the  several 
fishery.  .  .  .  Evidence  of  acis  and  proceedings 
with  reference  to  the  river  generally — the  leaiies, 
the  covenants  and  reser^'ations,  the  actions, 
the  judgments,  the  licenses,  and  the  snccessfnl 
assertions  of  right  under  the  patents  — was 
properly  admitted";  Lord  Blackburn  agreed 
that  the  Court  decree  "is  perhaps  not  properly 
evidence  of  reputation,"  but  is  "  as  strong  or 
stronger  than  reputation");  1869,  Hollister  r. 
Yonni!;,  42  Vt.  403,  407  (verdict  in  trespass  or 
ejectment  as  indicating  a  claim  of  title). 

>  18.11,  Rogers  v.  Wood,  3  B.  ft  Ad.  256 
(exclndini;  a  decree  of  court  by  certain  judges, 
offered  as  reputation ;  "  here  the  persons  acting 
as  judges  had  no  knowledge  of  the  fact  [i.e. 
the  customarv  righw  of  a  city]  except  what 
they  derireil  in  the  course  of  that  proceeding) ; 
1832,  Duke  of  Newcastle  v.  Braxtowe,  4  id.  279 
(orders  of  sessions  made  by  the  justices  of  the 
peace  assembled  in  sessions  were  admitted  as 
evidence  of  repntation  as  to  a  local  cnstom, 
because,  per  Parke,  J.,  "  though  they  were  not 
proved  to  b«  resiants  in  the  county  or  hondred. 


they  most,  from  the  nature  and  character  of 
their  offices  alone,  be  presumed  to  have  suffi- 
cient acqnaintauce  with  the  subject  to  which 
their  declarations  relate");  1839,  Evans  v. 
Rees,  10  A.  ft  E.  1S5  (Denman,  L.  C.  J. :  "  [The 
opinion  of  an  arbitrator  as  to  a  boundary  is) 
formed  not  npon  his  own  knowledge,  as  de- 
clarations used  bv  wny  of  reputation  commonly 
are"). 

In  the  following  cases  a  chancellor's  decree 
was  thus  admitted:  1838,  Layboum  v.  Crisp, 
4  M.  ft  W.  326,  per  Parke,  B  ;  1877,  nuke  of 
Devonshire  v.  Neul,  L.  R.  Ire.  2  Exch.  153. 

^  1835,  Drinkwster  v.  Porter,  2  C.  ft  K.  182; 
1843,  Anglesey  ■>.  Hatherton,  10  H.  ft  W.  239, 
244.  Kni6^. 

*  1833,  Morris  v.  Lessees,  7  Pet.  558;  1871, 
Whiton  e.  Insurance  Cos.,  109  Mass.  31  (Apple- 
ton's  American  Cyclopedia,  offered  to  prove  tnat 
a  certain  island  was  rennted  to  be  a  gnano  island, 
was  rejected  because  tlie  facta  were  of  recent  oc- 
currence). The  same  result  is  reached  in  con- 
stming  Code  provisions:  1885,  Gallagher  e.  R. 
Co.,  67  Cal.  15,  6  Pac.  869  (McKee,  J.,  constru- 
ing C.  C.  P.  S  1936:  "What  are  'facts  of 
general  notoriety  and  interest '  t  We  think  the 
term  stands  [I]  for  facts  of  a  public  nature, 
either  at  home  or  abroad,  not  existing  in  the 
memory  of  men,  as  contmdistiiiftnlshed  from  (2] 
facta  of  a  private  nature  exixting  within  the 
knowledge  of  living  men,  and  as  to  which  they 
may  be  examined  ai  witnesses  "). 
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rule,  however,  has  sometimes  ignored  this,  partly  through  a  failure  to  dis- 
criminate properly  between  the  present  exception,  in  this  and  the  foregoing 
branch,  and  that  which  has  been  created  for  Learned  Treatises  in  oeneral 
{post,  §  1693).»  •* 

§  1598.  Matter  most  b«  of  OwMrai  intwMt.  When  a  treatise  on  history 
is  offered  as  embodybg  a  reputation  of  the  community  upon  the  fact  in  ques- 
tion, the  treatise,  in  the  first  place,  cannot  be  regarded  as  more  than  the 
statement  of  the  individual  author,  unless  it  is  a  work  so  widely  known,  so 
long  used,  and  so  higlily  respected,  that  it  can  be  said  to  represent  the  assent- 
ing belief  of  the  community.  In  the  next  place,  the  facts  for  which  such  au 
opinion  or  reputation  can  be  taken  as  trustworthy  must  (on  the  principle  of 
§  1583,  ante)  be  such  facts  as  have  been  of  interest  to  all  members  of  the  com- 
munity as  such,  and  therefore  have  been  so  likely  to  receive  general  and 
intelligent  discussion  and  examination  by  competent  persons,  that  the  com- 
munity's received  opinion  on  the  subject  cannot  be  supposed  to  have  reached 
the  condition  of  definite  decision  until  the  matter  had  gone,  in  public  belief, 
beyond  the  stage  of  controverey  and  had  become  settled  with  fair  finality.' 
This  much  of  a  general  principle  can  be  said  to  be  beyond  dispute.  But  for 
the  application  of  the  principle,  it  seems  impossible  to  say  that  any  more 
definite  limitations  have  been  accepted  as  law : 

1686,  Sttyntr  v.  Droitmeh,  Skinner  62-3, 1  Salk.  281 :  "  Csmden'g  Britennia  was  offered  in 
fcridenoe  to  prove  a  Reputation  Ninety-two  year,  ago  that  Salt  onght  to  be  made  only  at 
the  three  Pits  of  the  Bargesaes  [of  Droitwich]  and  that  all  others  were  excluded.  And 
It  was  said  that  the  Saying,  of  antient  Persons  who  are  dead  is  always  allowed,  and  this 
amounts  to  as  much  as  the  saying  of  an  old  Man  at  least,  and  that  Camden  was  a  publick 
Person,  being  Historiographer  Royal,  ete.,  and  that  a  Gravestone  had  been  allowed  as 
Evidence.  Std  nan  allocatur;  for  if  one  part  of  Camden  be  dlowed,  another  part  ought  to 
be,  and  if  Camden,  then  another  Historian  as  well  as  him,  and  there  would  not  1^  any 
certainty  .And  the  Court  said  that  an  History  may  be  evidence  of  the  general  hii 
tory  of  the  Realm,  bnt  not  of  a  particular  Custom;  and  therefore  ucundum  lubjectam 
materiam  it  may  be  good  Evidence  or  not" 

1833,  Story,  J.,  in  Moiris  v.  Uiua,  7  Pet.  668 :  "  HUtorical  facts  of  general  and  public 
notoriety  may  indeed  be  proved  by  reputation,  and  that  reputation  may  be  established  by 
historical  works  of  known  character  and  accuracy.  But  evidence  of  tbU  sort  is  confined 
.  .  .  to  cases  where  from  the  nature  of  the  transactions,  or  the  remoteness  of  the  period 
or  the  pub.ic  and  general  recepUon  of  the  facts,  a  jost  foundation  is  Uid  for  jreneral 
confidence. 


»  Cal.  C.  C.  P.  18-2,§  1870,  par.  II  ("com- 
mon  reputation  existing  previous  to  the  con- 
troversy, respecting  fact*  of  a  public  or  general 
•iterest  more  than  30  vears  old,  and  in  cases  of 
'digree  or  boundary,''  Is  adraimible) ;  par.  13 
("  monumeuta  and  inscriptions  in  public  places, as 
evidence  of  common  reputation,'' is  admissible); 
}  1936  ("  Historical  works,  books  of  science  or 
art,  and  published  maps  or  charts,  when  made 
by  persons  indifferent  between  the  parties,  are 
■  pn'mn/acie  evidence  of  facts  of  general  notoriety 
and  interest");   Ga.  Code  1895,  §  5183  ("decla- 
rations of  deceased  persons  as  to  ancient  rights, 
made  before   litigation   arose,"  admissible  to 
prove  "  matters  of  public  interest  in  which  the 


whole  eommnnity  are  supposed  to  take  interest 
and  to  have  knowledge  ") ;  §  5185  ("  traditionary 
evidence  as  toancient  bonndariesand  landmarks, 
admissible) ;  Idn.  Hev.  8t  1887,  §  5990  (like  Cal. 
C.  C.  P.  S  1936) ;  la.  Code  1897,  {  4618  (like 
Cal.  C.  C.  P.  S  1936) ;  M<mt.  C.  C.  V.  1895. 
§3146  (like  Cal.  C.  C.  P.  §  1870)  ;  }  3227  (like 
Cal.  C.  C.  V.  {  1936) ;  Nthr.  Comp.  8t.  1899. 
§5916  (like  Cal.  C.  C.  P.  §  1936,  substituting 
"or  •  for  "and "in  the  hut  clause,  and  "pre- 
snmptive"  for  " prima  faeie") ;  Or.  C.  C.  P. 
1892,  6  706  (like  Cal.  C.  C.  R  f  1870) ;  §  758 
(like  Cal.  C.  C.  P.  {  1936) ;  Utah  Bev.  St.  1898. 
f  3400  (like  Cal.  C.  C.  P.  {  1936). 
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1847,  Sanrf/orrf,  V.  C,  in  Bogarduty.  Trinity  C*iirc*,  4  Sandf.  Ch.  724:  "The  .tote, 
mento  of  l'i»to.ian.  o(  e.UblUhed  m.rit  ...  .re  Irora  neoeMity  reciv«l  m  evidence  o( 
Lt;  I",",  *^'■y  ."''t^'  •  •  •  "»'"<"*«»  to  '•«*•  of  •  public  and  general  nature." 
800,  i>Men,  J.,  in  .WcA.,.no«  v.  Bli^,  21  N.  Y.  210:  "  Such  eviuenoe  i.  only  adinis- 
sible  to  prove  facta  of  a  general  and  public  nature,  and  not  tho^  which  concern  individ- 
ual.  and  nieie  local  oommun.tie..  .  .  .  History  is  admiwible  only  to  prove  history,  that  U, 
.oeh  facto  a.  being  of  intereat  to  a  whole  people  are  usually  ineor^rated  in  a  general 
histoiy  of  the  ttoto  or  nation."  >  -  »=  »«•• 

In  some  instances  the  principle  has  been  applied  too  narrowly,  for  example 
in  excluding  county-histories ; »  for  on  certain  matters  there  may  be  a  gene- 
ral and  settled  county-reputation  wliich  will  be  quite  as  trustworthy  as  a 
national  reputation  upon  national  matters.  There  should  therefore  be  no 
arbitrary  line  excluding  local  histories. 

§1599.  Dtoerlminatlon.;  (1)  Judicial  KoUoe;  (2)  Solentiflo  Treatise.. 
(l)The  paucity  of  rulings  upon  this  class  of  evidence  is  probably  due  to  the 
consideration  tnat  when  a  fact  —  for  example,  the  date  of  Washington's  birth 
or  of  I  .oln's  assassination  —  is  one  of  such  general  interest  as  to  render  an 
acceptoii  Historical  treatise  admissible  upon  the  present  principle,  the  fact  is 
also  of  ..uch  notoriety  that  it  will  be  assumed  as  true  by  the  Court,  upon  the 
principles  of  Judicinl  Notice  {post,  §  2565).  In  such  a  case,  if  the  judge  is 
actually  not  certain  of  the  precise  truth  as  to  the  fact  alleged,  but  it  is  of  a 
class  capable  of  being  judicially  noticed,  he  may  consult  an  accepted  treatise 
as  the  basis  of  his  ruling  (;w«<,  §  2569) ;  and  thus  the  treatise  is  in  fact  used 

'  Other  examples  are  as  follows:  Eugland: 
1672,  8t  Katlierine's  Hospital,  1  Vent.  151  (•'  It 
was  shewn  oat  of  Speeil'a  Chronicles,  produced 
in  Court,  that  at  that  Time  Queen  Isatel  was 
under  grciit  Calamity  and  Oppression,  and  what 
VIA-  then  determiueii  a)i^inst  her  was  not  so  much 
from  the  Kight  of  the  Thing  as  the  Iniquitv  of 
the  Times  ") ;  1682,  Bronuker  v.  Atkvns,  Skin- 
ner U  ("Speed's  Chronicle  was  given  in  Evi- 
deni-e  to  prove  the  Death  of  Isabel,  Queen 
Dowager  to  E.  II ;  and  though  Uaynard  seemed 
to  oppose  it,  and  Dobbins  said  it  was  done  by 
Consent;  yet  the  Chief  Justice  snid  he  knew  not 
wliat  better  I'roof  could  he  made.  And  Wallop 
said  that  in  the  I.rfjrds'  House  it  was  ailniitted  bv 
them  aigiioilevidencein  the  I^ord  Bridgewater's 
Case");  1684,  L.  C.  .1.  Jeffrevs,  in  Lailv  ivy's 
Trial,  ID  How.  St.  Tr.  iJ5,  62.5  (rejecting  a  his- 
tory offered  to  show  the  date  of  (^harles  V's  ab- 
dication and  I'hilip  and  Mary  Incoming  king 
and  qneen  of  Spain,  over  a  century  Iwfore :  "  In- 
stead of  records,  the  upshot  is  a  little  lousv  his- 
tory ...  Is  a  printed  history,  written  by 
I  know  not  who,  an  evitlence'in  a  court  of 
law  ?  ") ;  1718,  I'roceedings  respecting  the  Edu- 
cation, etc.,  of  the  Roval  I-'amilv,  15  How.  St.  Tr. 
1302,  12a'),  1206,  1209  (the  Jmlge.4  drew  up  an 
opinion  upon  the  King's  prerogative  in  the 
matter,  and  cited  prece<lents  on  the  exercise  of 
the  prerogative  from  Rymer's  F(edei«,  Lord 
Clarendim  s  History,  Cotton's  Record,  Kennett's 
History  of  England,  Burnet's  History  of  the 
Befiirmatiou) ;  tJniint  Sutlet :  1 8.34,  Marguerite 
i>.  Ci  outeau, 3  Mo.  540, 555(Dul'ratz,  Barbe' Mar- 
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boisand  others'  works,  consulted  as  to  the  exist- 
ence of  slavery  of  Indians  in  America  in  the 
1700s) ;  18,'}6,  Com.  v.  Alburger,  1  Whart.  469, 
473  (a  letter  of  William  Penn  confirming  a  cer- 
tain grant ;  its  mention  "  in  Proud  and  various 
other  historical  works  "  treated  as  sufficient,  the 
matter  licing  ancient) ;  1869,  Baird  v.  Rice, 
6.1  I'a.  489, 496  (in  determining  the  ancient  plan 
of  London's  streets,  etc.,  so  as  to  interprf  t  Penn's 
plan  of  Philadelphia,  the  following  works  were 
consulted  :  Maitland's  History  of  Ix)iidon,  1754  ; 
Hohn's  Pictorial  Handbook  of  Loudon,  1854; 
Great  I.ondon  Directorv,  1855);  1811,  Hadfleld 
V.  Jameson.  2  Munt.  5,3,  71.  per  Tucker,  J.  (Ed- 
wards' History  of  the  West  Indies,  used  to  show 
the  government  of  Hispaniola). 

•  1834,  Evans  v.  Getting,  6  C.  A  P.  586  (to 
show  the  boundary  between  two  counties.  Mrecon 
and  Glamorgan,  NiclioH'.s  History  of  Brecknock- 
shire was  offered;  AMerson,  B. :  "This  is  a 
history  of  Brecknockshire.  The  writer  of  that 
hisiory  Probably  hnd  the  same  interest  in  en- 
lar^inj-.  the  boundaries  of  the  county  as  nn  other 
iuhali'tant  of  it.  It  is  not  like  a  general  history 
of  Malta.  I  shall  not  receive  it;"  the  fault  o'f 
ihia  decision  is  that  it  seems  to  proceed  upon  the 
principle  that  local  interest  exclniles  reputation, 
—  a  principle  seen  ante,  §  1589,  to  have  been  re- 
pudiated; the  above  ruling  largely  influenced 
the  two  ensuing);  1860,  McKinnoii  v.  Bliss,  21 
N.  Y.  216  (rejecting  Benton's  History  of  Her- 
kimer Co.);  1887,  Hoe  i>.  Strong,  107  id.  356. 
14  N.  E.  294  (rejecting  Thompson's  History  ol 
Long  Island). 
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and  trusted  witL^t  being  offered  formally  in  evidence  to  the  jury.  An 
equivalent  result  is  by  indirection  attained ;  and  it  can  hardly  be  doubted 
thnt,  while  in  practice  little  inconvenience  is  felt,  yet  in  theory  there  is  a 
lurking  inconsistency. 

(2)  In  a  few  jurisdictions,  by  way  of  a  special  exception,  the  use  of  scien- 
tific treatises  in  evidence  has,  with  certain  limitations,  been  sanctioned  (pott, 
§  1690) ;  so  that  an  historical  treatise  not  admissible  under  this  exception 
might  be  receivable  under  that  one.  Nevertheless,  the  modern  judicial  ten- 
dency has  been  to  construe  the  statutes  in  question  as  intended  merely  to 
re-state  the  present  exception  and  not  to  create  a  new  one.' 

C.  Mabkiage,  and  other  Facts  of  Family  History. 

§  1602.  Reputatioii  of  Martlate  ;  Omiaral  Prinoiple.  The  use  of  reputation, 
by  exception  to  the  Hearsay  rule,  to  evidence  marriage,  fulfils  both  of  the  or- 
dinary prerequisites  already  noted,  the  necessity  principle  (anU,  §  1421)  and 
the  principle  of  tnist worthiness  (ante,  §  1422). 

The  neeessUy,  however,  here  lies  not,  as  for  land-boundaries  {anU,  §  1582), 
in  the  antiquity  of  the  matter  to  be  proved  and  the  consequent  dearth  of  liv- 
ing testimony,  but  in  the  absence  of  satisfactory  testimony,  directly  to  the 
act  of  exchanging  marriage  consent.    At  common  law  the  persons  said  to 
have  been   married,  being  usually  parties  or   otherwise  interested  in  the 
cause,  would  consequently  have  been  disqualified  as  witnesses ;  and,  when 
they  were  only  third  persons  not  interested  (as  in  a  contest  over  the  inheri- 
tance of  their  property)  would  usually  have  been  deceased  and  therefore  un- 
available.   Furthermore,  the  procurement  of  the  celebrant  of  their  marriage, 
as  a  living  witness,  would  usually  not  be  feasible ;  and  the  use  of  a  written 
record,  in  the  shape  of  a  certificate  or  a  register-entry,  was  to  a  great  extent 
».v,i  permissible  by  law,  owing  chiefly  to  the  defective  regulation  of  such  rec- 
ords in  English  and  American  communities  {post,  §§  1642-1645).     Finally, 
the  latter  source  of  evidence  was  in  the  United  States  likely  to  be  even  more 
scanty,  first,  because  of  the  constant  migration  of  families  over  wide  regions, 
and,  next,  because  a  marriage  was  here  almost  universally  treated  as  valid 
without  a  ceremonial  celebration,  and  therefore  no  record  of  it  would  exist 
for  all  such  informal  marriages.    Practically,  therefore,  the  chief  available 
sources  of  evidence  were  two  only.    One  of  these  was  the  conduct  of  the 
persons  themselves  as  husband  and  wife ;  this  was  Used  as  circumstantial 
evidence  indicating  a  prior  exchange  of  consent,  and  has  already  been  exam- 
ined (ante,  §  268) ;  it  was  commonly  spoken  of  as  "  habit."    The  other  was 
the  present  kind  of  evidence,  namely,  reputation  in  the  community  as  married 
pereons. 

As  to  its  trustworthiness,  for  ordinary  practical  purposes,  there  could 
equally  be  no  dor.bt.  The  relation  of  husband  and  wife  has  important  con- 
sequences, social  and  legal,  for  those  who  deal  with  persons  purporting  to  be 

^  8m  the  rnlingi  cited  pott,  {f  1693,  1697-1699. 
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such.  The  community  has  decidedly  an  interest  to  ascertain  the  fact ;  ami 
this  interest  in  ascerUining  the  truth  has  been  already  seen  to  be  the  ground 
for  exceptionally  admitting  other  kinds  of  hearsay  statements  (ante,  §§  1482, 
1486,  1586)  as  from  persons  sufficiently  qualified.  The  adequacy  of  this 
ground  in  the  present  instance  has  been  expounded  in  the  following  passages : 

1867,  Lord  Cranwortk,  in  the  BreailaUnne  Case,  L.  B.  1  II.  L.  Sc.  109  :  "  The  great 
faoility  which  the  law  of  Scotland  affords  for  contracting  marriage  hae  given  riie  to  rules 
and  principles  which  have  been  sometimes  considered  peculiar  to  that  law.  By  the  law 
of  England,  and,  I  presume,  of  all  other  Christian  countries,  where  a  man  and  woman 
have  long  lived  together  as  man  and  wife,  and  have  been  so  treated  by  their  friends  and 
neighbors,  there  is  a  prima  facie  presumption  that  they  really  are  and  have  been  what 
they  profess  to  be.  If  after  their  deaths  a  succession  should  open  to  their  children,  any 
one  claiming  a  share  in  such  succession  as  a  child  would  esutblisib  a  good  prima  facie  case 
by  showing  that  his  parents  had  always  passed  in  society  as  man  and  wife,  and  that  the 
claimant  had  always  passed  as  their  child.  If  the  validity  of  the  parents'  marriage  should 
be  disputed,  it  might  become  necessary  for  the  person  claiming  as  their  child  to  establish 
its  validity,  and,  inasmuch  as  in  England  all  marriages  are  solemnized  in  public  and  pub- 
licly recordol,  it  is  reasonable  to  require  the  claimant  to  give  positive  evidence  of  its 
celebration,  or  else  to  explain  why  he  is  unable  to  do  to.  The  principle  is  the  same  iu 
Scotland  ;  but  as  marriage  there  is  not  necessarily  celebrated  in  public  or  recorded,  it  is 
much  more  probable  than  it  would  be  in  England  that  there  may  have  been  a  marriage, 
but  that  there  may  be  no  means  of  giving  direct  proof  of  it.  Those  who  have  to  decide, 
after  the  death  of  parents,  on  the  legitimacy  of  children  must  much  oftener  than  in  Eng- 
land have  to  rely  solely  on  the  prima  facie  evidence  afforded  by  the  conduct  of  the  parties 
towards  one  another  and  of  their  friends  and  neighbors  towards  them.  This  sort  of  evi- 
dence is  spoken  of  in  Scotland  as  habile  and  repute.  Persons  are  sometimes  said  to  be 
marrit '  persons  by  habile  and  repute.  I  agree,  however,  with  the  argument  of  the  Appel- 
lant (npeaking  with  deference  to  those  who  think  otherwise),  that  this  is  an  inaccurate 
mo<le  of  expression.  Marriage  can  only  exist  as  the  result  of  mutual  agreement.  The 
conduct  of  the  parties  and  of  their  friends  and  neighbors,  in  other  words,  habile  and 
repute,  may  afford  strong,  and,  in  Scotland,  attending  to  the  laws  of  marriage  there  exist- 
ing, unanswerable  evidence  that  at  some  unascertained  time  a  mutual  agreement  to  marry 
was  entered  into  by  the  parties  passing  as  man  and  wife.  I  cannot,  however,  think  it 
correct  to  say  that  habile  and  repute  in  any  case  make  the  marriage.  Repute  can  obviously 
have  no  such  effect.  It  is,  perhaps,  less  inaccurate  to  speak  of  hMte  creating  marriage, 
if  by  the  word  habile  we  are  to  understand  the  daily  acts  of  persons  living  together  which 
imply  that  they  consider  each  other  as  hu.sband  and  wife,  and  it  may  be  takeu  as  imply- 
ing an  agreement  to  be  what  they  represent  themselves  as  being.  It  seems  to  me,  how- 
ever, even  here  to  be  au  improper  use  of  the  word  to  say  that  it  makes  marriage.  The 
distinction  is  perhaps  one  rather  of  words  than  of  substance ;  but  I  prefer  to  say  that 
habile  and  repute  afford  by  the  law  of  Scotland,  as  indeed  of  all  countries,  evidence  of  mar- 
riage,—always  strong,  and,  in  Scotland,  unless  met  by  counter  evidence,  generally 
conclusive." 

1844,  Mr.  J.  Hubback,  Succession,  244 :  "  Reputation  of  marriage,  unlike  that  of  other 
matters  of  pedigree,  may  proceed  from  persons  who  are  not  members  of  the  family.  The 
reason  of  the  distinction  i»  to  be  found  in  the  public  interest  which  is  taken  in  the  ques- 
tion of  the  existence  of  a  marriage  between  tvro  parties ;  the  propriety  of  visiting  or  other- 
wise treating  them  in  society  as  husband  and  wife,  the  liability  of  the  r<ian  for  the  debts 
of  the  woman,  the  power  of  the  latter  to  act  tuojure,  and  their  comppiiency  to  enter  into 
new  matrimonial  engagements,  being  matters  which  interest  not  their  relations  alone,  but 
every  one  who  by  coming  into  contact  with  them  may  have  occasion  to  regulate  his  con- 
duct according  as  he  understands  them  to  be  married  or  not." 
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1889,  Finci,  J.,  in  Badgtr  y.  fMger,  88  N.  Y.  6M,  888 :  «  The  repnUtion  •ttondiiif 
tliU  eolmbiUtion  in  the  neighborhood  where  it  existed  and  wm  known  erooDs  thoae 
brought  into  iu  presence  by  relationship,  buaineu,  or  eoeiety,  wm  that  which  ordinarily 
atteada  the  dwelling  together  of  busbaod  and  wife.  It  hai  been  well  described  as  the 
shadow  cast  by  their  daily  lives.  In  the  general  repute  surrounding  tbein,  the  slow 
growth  of  months  and  years,  the  resulUnt  picture  of  forgotten  inoidenU,  passing  erenU, 
habitual  and  daily  eonduct,  presumaL!,  ijonest  becauM  disinterested,  and  safer  to  be 
trusted  because  prone  to  suspect,  we  are  enabled  to  see  the  character  of  the  cohabiution 
and  discern  iU  distinctive  features.  It  is  for  that  reason  that  such  general  repute  is  per- 
niitted  to  be  proven.  It  sums  up  a  multitude  of  trivial  details.  It  oompacU  into  the 
brief  phrase  of  a  verdict  the  teaching  of  many  inoidenU  and  the  conduct  of  yeai-s  It 
is  the  average  intelligence  drawing  a  conclusion."  > 

Accordingly,  it  has  been  universally  conceded  that  reputation  in  the  com- 
munity is  always  admissible  to  evidence  the  fact  of  marriage ;  there  does  not 
seem  to  have  Iwen  any  time  when  this  was  disputed. 

§  1603.  What  oonatltatM  Beputation ;  DlTided  Reputation ;  Negattv*  Rap. 
nUtJon.  (1)  It  does  not  appear  that  the  reputation  must  be  such  as  existe 
in  the  neighborhood;  i.e.  the  limitation  generally  laid  down  {pott,  §  1615) 
for  the  use  of  reputation  to  moral  character  is  not  here  applied.  The  fact  of 
marriage  may  be  of  interest  to  many  othe-s  than  mere  neighbors.  To  them 
chiefly  it  may  be  of  social  interest ;  but  to  others  it  may  be  of  legal  interest 
and  equally  important  There  seems  to  be  no  settled  formula  of  inquiry  ;  in 
general,  it  may  be  assumed  that  the  reputation  may  be  one  existing  among 
any  persons  who  know  the  parties  said  to  be  married : 

1832,  Evan$  v.  Morgan,  2  Or.  &  J.  4.>3.  4.58;  assumpsit  on  a  note  made  by  a  woman 
before  coverture;  the  only  evidence  of  the  marriage  "  was  that  of  a  person  who  did  not 
appear  to  be  related  to  them,  or  to  live  near  them,  or  know  them  intimately;  and  he 
proved  only  that  he  knew  the  defendant  J.  M.  when  she  was  J.  R.  and  that  he  had  heard 
that  she  had  since  married  M." ;  this  witness  was  not  oross^xamined.  Counsel  arirued 
that  "  It  has  never  been  held  that  such  loose  evidence  as  this  amounts  to  evidence  of  rep- 
utation ;  BayUy,  B. :  "  It  goes  to  show  the  reputation  of  the  neighborhood  " ;  Lyndhur»t, 
U.  U  b.  If  you  do  not  cross-examine  on  such  point,  you  must  take  those  expressions 
in  the  ordinary  sense; "  Vaughin,  B. :  « I  think  that  there  was  prima  facie  evidence  of 
i-eputation  of  •  marriage."  > 

(2)  The  reputation  must  be  a  consensus  of  opinion;  it  must  not  be  a 
divided  reputation: 

1814,  Lord  Redetdale,  in  Cunningham  v.  Cunningham,  2  Dow  482,  611 :  «  The  parties 
must  be  reputed  and  holden  to  be  married.  It  must  not  be  an  opinion  of  A  in  contradic- 
tion to  an  opinion  of  B,  and  of  C  in  opposition  to  D  ;  it  must  be  founded  not  on  sinRular, 
but  on  general  opinion.  That  species  of  repute  which  consists  in  A,  B,  and  C,  thinking 
one  way,  D,  E,  F,  another  way,  is  no  evidence  on  such  a  subject.  .  .  .  The  conduct  of 
the  parties  must  be  such  as  to  make  almost  every  one  infer  that  they  were  married. 

This  much,  in  theory, may  be  conceded;  it  is  analogous  to  the  rule  laid  down 

*  Compare  the  following  cases :  1R74,  Lyie  v. 
Ellwo(>d,  L.  K.  19  Kq.  107;  ;876,  De  Thoren  v. 
Attorney-General,  L.  K.  1  App.  Cas.  686. 

'  1791,  Staiiden  v.  Standeu,  Peake  N.  P.  33 
(that  the  deceiwed  clerk  of  the  parish  had  said 
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the  banns  were  pablished,  admitted  hy  Lord 
Kenvon  "as  evidence  of  the  general  reputa- 
tion ') ;  1847,  Jones  v.  Hnnter,  2  La.  An.  254, 
256,  $embU  (reputation  in  a  pUce  where  the  pap 
ties  had  only  ''lately  arrived,"  imoffideat). 
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for  reputation  to  moml  cliaracter  (pott,  §  1612).«  But  the  difficulty  comes 
ia  applying  it  If  the  witnesses  all  agree  that  some  of  the  community 
thouglit  the  persona  married  while  others  thought  them  not  married,  there 
is  in  truth  no  reputation,  no  consensus  of  opinion,  and  the  individual  opinions 
would  be  inadmissible  as  a  reputation.  But  if,  as  will  usually  happen,  the 
witnesses  pro  and  eon  assert  each  that  the  general  opinion  in  the  community, 
as  observed  by  them,  wns  respectively  offirmntive  and  iiej^tive  of  umrringo, 
this  is  not  a  case  of  divided  reputation;  there  is  or  is  not  a  genuine  and 
universal  reputation  according  as  one  or  the  other  set  of  witnesses  is  be- 
lieved ;  and  the  evidence  should  therefore  go  to  the  jury  to  determine  the 
witnesses'  credibility*  The  attempt  to  apply  any  technical  restriction  of 
admissibility  based  on  division  of  reputation  seems  therefore  to  be  futile  and 
unwise.* 

(3)  The  reputation,  assuming  it  to  exist  in  definite  form,  may  equally  be 
a  negative  one,  t.  ?.  a  reputation  that  certain  persons  living  together  are  not 
married.' 

§  1604.  Bnflioienoy  of  Repautton-Brldsnoe,  dlstlngnlBhad.  Whether  repu- 
tation is  admissible  at  all,  is  the  only  question  with  which  the  Hearsay  rule 
is  concerned.  But  there  are  other  rules  which  concern  the  sufficiency  of 
admissible  evidence,  —  rules  of  Quantity ;  and  one  of  these  declares  reputa- 
tion, or  reputation  together  with  habit,  is  insufficient  at  common  law  in 
prosecutions  for  higamy  and  actions  for  criminal  conversation  The  testimony 
of  an  eye-witness  is  indispensable,  i.  e.  the  oral  testimony  of  a  bystander  or 
tiie  celebrant  or  a  party  to  the  marriage  or  the  hearsay  testimony  of  a  certifi- 
cate or  register  entry.  These  rules,  which  form  a  special  class  by  themselves, 
are  elsewhere  dealt  with  (post,  §§  2082-2086). 

§  1605.  RapntaUon  of  Other  Facto  of  Family  HUtory  (Raee-AnoMtry,  Legit- 
Imaoy,  Relationship,  Birth,  Death,  etc.).  May  not  neighborhood-reputation  be 
often  sufficiently  trustworthy  to  be  received  in  evidence  of  certain  other  facts 
of  family  history  likely  to  be  notoriously  canvassed  and  hence  to  become 
known  with  a  sufficient  degree  of  accuracy?*     In  communities  of  more 


*  ISTS,  Barnnm  v.  Bamnm,  42  Md.  351.  297 
("where  repntation  iu  inch  can  is  divided,  it 
aniiiiiiits  to  no  evidence  at  all ") ;  1S77,  Jonen  i'. 
Jones.  48  id.  391,  403  (Bamnm  r.  Barnum  af- 
firmed) ;  1899,  WillianM  i'.  derrick,  21  R.  1. 401, 
43  Atl.  1016  (must  be  general  and  uniform). 

*  Thia  aeemi  to  have  been  the  view  taken  in 
the  following  cawa-  1883,  Power*  r.  Charms- 
barr,  3b  La.  An.  630,  634;  1894,  Jackaon  v. 
J>  kaon,  80  Md.  176,  SO  Atl.  752. 

'  The  role  should  rather  be  that  a  divided 
r.,.utatioD,  though  admiasibic,  ia  insufficient  for 
proof:  1902,  Heminway  v.  Miller,  87  Minn.  12.3, 
91  N.  W.  428. 

*  1874,  Lyle  V.  Ellwood,  L.  R.  19  Eq.  98, 106 ; 
1868,  Doone  v.  Pumell,  28  Md.  607,  629;  1842, 
He  Taylor,  9  Paige  611,616  (reputation  of  non- 
marria^  was  admitted;  but  the  Chancellor  de- 
clared that  reputation  after  certain  "atories 
were  set  afloat "  was  "  not  legal  evidence  to  re- 
but the  [ircanmptioD,"  "  as  it  wu  not  a  part  of 
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the  n$  gettit " ;  thia  is  a  confusion  of  thought, 
but  at  any  rate  doea  not  declare  the  reputa- 
tion inadmisaible).  Contra:  ISS.'S,  Northrop  v. 
Knowles,  S2  Conn.  522  (title  depending  on  le- 
gitimacv ;  after  proof  by  certificate  of  marriage, 
reputation  of  the  relntion  ns  adulterous  wns  ex- 
clniled ;  perhaps  allowal<Ie,  in  proof  by  reputa- 
tion, to  show  divided  repntation  in  disproof); 
1882.  Radj.'er  v.  Badger,  88  N.  Y.  546,  554, 
temUe  (reputation  of  non-niarriage  of  the  man 
among  persona  with  whom  he  lived  as  n  bache- 
lor, CKjncealiug  his  connection  with  the  woman, 
held  inadmissible ;  to  be  admissible  "  it  does  nut 
and  cannot  go  beyond  the  range  of  knowledge 
of  the  cohabitation  ").  Undecidfd:  1859,  Hill 
V.  Hill's  Adm'r,  32  Pa.  SI  I  (dower;  reputation 
that  claimant  had  been  "called  iu  her  neighbor- 
hood "  Mrs.  W.,  not  Mrs.  H.,  excluiled,  as  here 
being  only  individual  declarations;  general 
queation  reaerved). 

'  Diatlugulab  tae  um  of  declarations  by  iWt- 
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primitive  condition*,  where  social  life  oontinvei  stable  amid  constant  and 
fixed  surrounding*,  the  neighborhood-repntetion  is  unquestionably  of  some 
value.    Such  was  formerly  the  almoat  universal  sUte  of  things  in  England, 
on  the  (;ontinent,  and  in  the  United  Sutes.    Such  is  still  the  sUte  of  things 
in  rural  communitiea    almost   everywhere  (except  in  our  newly-settled 
regions),  and  notably  in  the  small  towns  of  New  England  and  the  South. 
That  it  has  ceased  to  exist  in  the  metropolitan  communities  does  not  indicate 
that  neighborhood-repuUtion,  where  it  arises,  is  less  trustworthy;  it  merely 
indicates  that  amid  the  isolated  individualism  and  kaleidoscopic  changes  of  the 
metropoliUn  horde  no  neighborhood-reputation  is  likely  to  exist     Moreover, 
the  frequent  migrations  of  American  life  have  in  one  respect  made  reputation- 
evidence  even  more  necessary  than  in  stable  communities  as  a  source  of 
knowledge ;  for  in  countless  families  the  only  means  of  knowledge  for  them 
of  the  career  of  their  migrated  members  is  the  reports  brought  back,  at  times, 
of  the  fate  or  fortune  reputed  to  have  overtaken  them  in  the  distant  com- 
munity where  they  took  up  a  new  home.    In  the  typical  cases  coming  bfifore 
the  courts,  where,  for  example,  one  who  was  in  California  with  John  Doe, 
who  emigrated  from  New  England  in  1850,  testifies  that  Doe  was  commonly 
reputed  in  Sandy  Gulch  to  have  been  killed  in  a  brawl  and  to  have  been 
then  and  there  buried,  does  not  this  serve  to  support  belief  7    If  it  is  the  fear 
of  imposition  that  stands  in  the  way,  would  it  not  be  equally  possible  to  pro- 
cure some  perjurer  to  come  from  California  and  tell  upon  the  stand  a  con- 
cocted story  about  the  death  of  Doe  as  witnessed  by  him  ?    It  is  not  a 
question  of  absolute  proof ;  it  is  a  question  of  the  admissibility  of  a  single 
piece  of  evidence,  which  may  or  may  not  prove  to  be  sufficient     It  seems 
finical  to  exclude  from  any  consideration  whatever,  in  a  legal  investigation,  a 
class  of  evidence  which  is  not  only  much  relied  upon  in  practical  affairs,  but 
is  also  sufficiently  within  the  general  principle  of  two  exceptions  (Reputation 
and  Family  History)  to  the  Hearsay  rule.    Such  evidence  was  once  in  Eng- 
land considered  orthodox  enough;*  and  its  use  has  been  vindicated,  on 
grounds  of  policy  and  of  principle,  by  many  American  Courts,  as  admissible 
in  certain  classes  of  cases : 

1821,  mu,  J.,  in  Bimei/  r.  Hann,  8  A.  K.  Marsh.  826 :  "  From  the  Mvinga  of  the 
psrenU  or  membon  of  the  family,  Courts  progressed  at  Ust  to  the  admission  of  the  gen- 
eral recognition  or  repoUUoD  of  the  heirship  by  others.  It  u  admitted  that  it  i»  diffioult 
to  lay  down  any  precise  rule  on  this  subject.  The  kinds  of  eridenee  which  are  osleulated 
M  prove  the  consanguinity  or  affinity  of  one  person  to  another  are  Tarious,  and  all  may 
be  proper  after  a  lapse  of  time.  .  .  .  Lapse  of  time,  or  distance  of  place,  may  furnish 
grounds  for  greater  latitude  and  admit  tradition,  repntotion,  and  recognition  of  a  neigh- 


viduah  (friend*  and  intimates)  not  htitm  famili)- 
relation;  under  the  Family  History  Efxception 
(antt,  {  1487). 

*  It  WM  always  admitted  to  show  place  of 
hirih,  Hs  fixing  nationality:  IMS,  Vanghan's 
Trial,  13  How.  St.  Tr.  48J,  S09,  SIS,  51.^;  1704, 
Linclsay's  Trial,  U  id.  987, 996;  1717,  Fiancia's 
Trial.  1.1  id.  897.  962.  So  also  for  tint  of  birth  : 
1649,  Duke  of  Hamilton's  Trial,  4  How.'  St.  Tr. 
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11 SS,  1170  ("common  report"  admitted  that 
defendant  wm  a  pottnatng,  i. «.  bom  after  the 
accession  of  James  I  of  England).  The  practice 
probably  cnntinned  till  the  ISOOn:  179»,  Grose, 
J.,  in  Kforewood  e.  Wood,  14  East  330,  note :  "  I 
remember  the  case  of  a  pedigree  tried  at  Win- 
chester, where  there  was  a  strong  repotatiun 
thronf;hout  all  the  country  one  war,  and  a  great 
number  of  persons  were  examined'  to  it." 
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borhoiMl,  or  Uk  OM  of  docammti,  nworda,  and  liweriptiniw,  which  nutj  diaeloM  tba  «m< 
BMioii  bjr  btoo«;  or  marrtaft  to  him  (rom  whom  »  right  i*  eUlra«d." 

18M,  Calroit,  C.  J.,  in  Flawtn  v.  HaraUon,  0  Yerg.  49a:  ••  iUput«tk>n  o(  pMUgrM  i* 
th«  rMult  of  tho  publie  mind,  (otindml  upon  Mtu*!  knowUdgn  o{  th«  whole  corainunity ; 
•nd  •ipcriMie*  Mid  knowladg*  lii  th«  nstare  %nA  h»biu  o(  man  t«Mh  th«  unwring  otr- 
taiiity  of  tha  pobllo  knowUdga  and  ooiicliulon  in  ntlation  to  family  history.  IndlTidoala 
may  fail  in  their  iiivwtlgatioM  of  partienlar  facta;  but  whara  marriagaa,  birtha,  and  dratha 
ara  the  facta  to  ba  learned,  human  eurioslty  larea  an  tha  trouble  and  npensa  of  proriiig 
the  occurranoaa  by  witneaaea  preaant  or  by  tlie  haariay  of  thoa«  who  were,  or  of  the  family 
eonnugiou.  No  indWidual  inveatigations  or  testimony  can  gkinerelly  be  equal  in  certainty 
to  tha  curioua'  lorutlny;  and  if  leerecy  be  attempted,  public  curioeity  aata  on  foot  an 
anxioua  search  for  tha  truth.  General  reputation  of  such  facts  is  not  only  competent, 
but  highly  credible." 

ISUn,  Lawrtnet,  J.,  in  R:ngh<mH  r.  Ketn*r,  49  III.  471  (admitting  testimony  of  frienda 
that  "  his  death  waa  announoed  in  the  newspapers  and  he  waa  spoken  of  by  his  acquaint- 
ances as  dead  ")  :  "  In  a  population  as  unstable  as  ourt,  and  comprising  ao  many  persons 
whoae  kindred  are  in  distant  lands,  the  refusal  ot  all  evidence  of  reputation  in  regard  to 
death,  unleaa  tha  reputation  came  from  family  relatives,  would  aonietimea  render  tha 
proof  of  death  impossible,  though  thara  might  exist  no  duubt  of  the  fact,  and  thus  defeat 
the  ends  of  justice." 

1875,  Cooptr,  C,  In  Carltr  t.  A/on/^omrry,  9  Tenn.  Ch.  227:  "  In  England  it  is  now 
well  settled  that  hearsay  evidence  is  resorted  to  in  matters  of  pedigree  .  .  .  upon  tha 
ground  ot  the  interest  of  the  declarants  in  knowing  the  connections  of  the  family.  Tha 
rule  is  eonaequently  restricted  to  the  declarations  of  deceased  persons  who  were  related  by 
blood  or  marriage  to  the  person  from  whom  the  descent  is  claimed,  and  general  repute  in 
the  family  proved  by  a  surviving  member.  .  .  .  It  is  obvious  that  while  the  English  rule 
may  he  most  consonant  to  sound  principle,  and  may  answer  the  ends  of  justice  in  a  denaa 
population  and  settled  community,  yet  it  scarcely  sufflces  in  a  sparsely  inhabited  country 
with  a  mign  7  and  rapidly  changing  population.  It  would  be  utterly  inadequate  in 
matters  rela  g  to  a  slave  population,  where  the  family  is  not  legally  recognized,  and,  for 
the  same  ret.  m,  to  the  settlement  of  the  rights  of  illegitimates.  Where  wou'd  the  negro 
have  been  in  suits  for  freedom,  after  a  few  years,  on  a  change  of  domicile  by  the  maater, 
with  the  presumption  of  slavery  against  them  by  reason  of  color,  if  the  English  rule  had 
been  rigidly  adhered  to  ? .  . .  Under  our  decisions  ao  much  of  the  testimony  in  this  case, 
based  upon  hearsay  or  reputation,  as  relates  to  the  pedigree  of  James  M.  Garrett  is  ailmis- 
aible,  whether  it  comes  from  members  of  the  family  or  third  persons,  to  be  weighed  ao* 
cording  to  the  sources  of  information,  the  opportunities  of  witnesses,  and  the  surrounding 
circumstances." 

This  Banction  of  neighborhood-reputation  has  not  been  nniversal.  It  is  illus- 
trated in  many  rulings ;  but  there  is  still  in  many  other  Courts  an  entire 
refusal  to  accept  it.  There  are  :;ertnin  classes  of  facts  for  which  it  is  entirely 
appropriate ;  there  are  others  for  which  it  may  not  be.  The  matter  is  one 
in  which  it  should  be  left  to  the  discretion  of  the  trial  Court  to  admit  such 
a  reputation  wherever  the  meagreness  of  other  evidence,  or  the  difficulty  of 
obtaining  it,  renders  it  desirable  to  accept  that  which  is  offered. 

On  no  one  point  is  there  a  general  agreement  in  the  rulings.  They  may 
be  grouped  according  as  they  deal  with  the  admissibility  of  reputation  as 
evidence  of  legitimacy  or  the  opposite ;  ^  of  relationship,  to  a  family  or  to  an 

*  Enirland:  1743,  Craig  dem.  Anuedev  v.  I,  77  (same  controvemy;  exdnded) ;  1810,  Baa- 
Anglenea.  )'  How.  8t  Tr.  1139,  1174,  14.39,  c(  bary  Peemge  Case,  in  App.  to  LeMsrcbaofs 
pauim  (ailniitted) ;  1744,  Heath's  Trial,  18  id.      Gardner  Peerage  Case,  447,   470,  481   (Lord 
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ladWdMl « or  ot  Urtk*  or  of  dtath  at  iu  phe«  or  timt*  or  of  rtut^nuMry 
(1.  t.  whether  lUve  or  free,  whether  white,  negro,  or  Iiidtoii),»  or  of  eiudrT 
facte  of  familjr  hietorj.*  ' 

D.  MOKAL  CUAKACTIkR  (PaBTT  OB  WiTXIU)l 

f  1608.  SeritatlMi  aad  Aotaml  OurMtor  «l*ttaf«iabe«.  Thet  actual 
character  ia  distinct  from  reputation  of  it,  and  the  latter  ii  merely  evidence 
to  prove  the  former,  ought  to  be  a  truiam.  But  the  common  uae  of  the  word 
"charwiter"  in  the  lenaea  both  of  actual  ditpoaiticm  and  of  repuUUon  haa 

tioBthIp  to  IIm  lotoiiicat*!  fMnon) ;  till,  Jaek> 
•OB  >•  Cootar,  t  John.  ISO  (Htad  anlt,  I  14«7), 
IM4.  K-.  1 ..  Hut..  •  Y.rg.  m, an  (imltW,! 
■  CItMluM  n^ini,  nut*  i. 

,    I*  I*??!    '*'»t^<»^  •     ^•m»t,   49    III.   471 
(admlMlbli;  MMqaglatiuaMipra)!  l«M,C«niM 

*4     I    Nanalall        IA     ■•      aW    i ...»  ..   . 


lUd«t<iale :  "  Oeocnil  ropntMlnn  of  laaitimaer 
woalil  h«>'«  hr«n  (viilrnrc  in  favor  of  tlM  l«git- 
inwejr  of  Nichriliu;  to  K«n«rml  rapatatioii  that 
ther*  •xblod  no  inin*  «f  f^itril  Uwibary  wm 

•Tliicnm  anintt  turh  XTfSWmwfi The  n>p- 

■tatiun  m  huiM  su,!  ahnail,  th<  Mi«f  of  nU- 
tion«,  frianiU,  Md  aclKhbon,  wm  Um  •riilrne* 
which  oajthi  tohara  hoen  fMortml  to  "1 ;  Viui„i 
Aliilu:  1(01,  llMiDn's  Kitat*.  IS}  Cal.  SMS,  67 
I'm.  3tl    (rvpauiion   in  tha   rominnnitr,  ex- 
el«.l«li  C.  C.  P.  I  1870,  par.  ll.i|uot«)  .la/c, 
i   1537,  "never  waa  int«nilt<l  U)  bniailen   the 
eonimiiu-law  rnia  npon  thin  rahjeot");   liS7, 
Hichanixin  v.  Kiiberta,  13  Ua.  IKt  (reputation 
tluu  tha  plaiiiUr*  child  wai  a  Inutahi,  etc.,  ai 
alle.;e<l  In  an  utterance  rhargeii  aa  defamalorv, 
aicladad):  ISSI.  I)*l|avaii  r.  I)*liarau,77  Ind. 
liS*,  S39  (repnlation  aa  to  patarnitr,  •xrliiiie<l) : 
l»9».  Watioa  ».  KivhafdMo.  lid  la.  m.  so 
N.  w.  407  (cornmt  raporta  in  the  community  of 
deceaaad  that  tha  claimant  wa*  hie  illeffltiinata 
•on,  axdndad ;  except  ao  far  u  by  •tainte  the 
putatira  fathar'a  rMwrnition  in  labMautWe  law 
iiiu«t  b*  "  notorioda")  I    IS«3.    Ha<ldock  p.   B. 
Co.,  S  AU.   198  (npotalioii  of  child'i  llleKiti- 
macr,  axoladed);   ia9S,  Brwin  v.  Hailey,  lOT 
N.  C.  MS.  31  8    K.  S44  (repatatina  to  ahow 
Iwitlniaey.  aiclndad)  i   I84«,  Ford  v.  Ford,  7 
Haniph.  9»  (admitted) ;  IS7S,  Carter  r.  Mont- 
comary,  1  Tann.  Ch.  M7  (admittail:  aee  qnota- 
tim  upra\ ;  I8SS.  St«nll  r.  StupUla  Admr. 
>  Brockenb.  1S«,  MS.  MaialiaU.  C.  J.  (It  "can- 
■ot  be  entirely  diaregarded,"  but  iu  weijrht 
"  dependa  on  the  circanwtancai  of  the  eaa*  "  • 
•aid  of  lepntation  to  legitimacy);  ISM,  Stokea 
V.  Dswee,  4  Maun  M8,  970.  (ttair,  J.  (admitted 
without  qneation);    I89«,   Flora  ».  Anderwn, 
..?  !,*?■  '"•  *''  (neiithbora*  repntation  aa  to 
Ulajritimata child,  excludad). 

IHitincniah  the  um  of  repntation  under  a 
itatnle  requiring  a  putatire  father'*  recognition 
to  be  "mnoriim";  hen  th*  repnution  ■•  a 
part  of  the  Iwue  under  tha  rabatantlre  law 
and  U  admiiaibla  on  that  ground  {ante,  I  70) ; 
1899,  Watwn  0.  Richard«>n,  U,  «»nra,-  I90i. 
AUton  ».  Aliton,  114  la.  99,  8«  N.  W.  5J. 

♦  1899,  Elder  v.  State,  ISS  Ala.  85,  26  So. 
913  (reputation  <n  the  neighborhood  to  ihow  re- 
lationehip,  excluded);  1899,  Lamar  v.  Allen, 
108  Oa.  158,  33  8.  E.  958  (repntation  of  neigh- 
borhood to  ihow  relationahip,  excluded) ;  Me 
Pub.  8t.  1883.  c.  S7,  f  49  (in  action*  agaioit 
liqnor«eUer  for  damage  to  familr,  general 
laputation  iaadmiaaible  to  *how  plaintilf*  rela- 


r.  (randall,  10  la.  377  (reputation  among  ('.•* 
friend,  and  naighbon  is  Califumia  that  ha  liad 
died  there  in  1*51,  excluded ;  no  aathoritr 
rit«l);  1883,  lllaiMlell  r.  Bickum,  139  Mm 
910,  I  .N.  K.  981  (lapntatiuu  of  death  of  O.  be-' 
fore  "»ff««ft»l«li  K.  y  ,  txclnded ;  no  au^ho^ 
ity  cile.l):l»09,  Welch  r.  K.  Co..  189  id  84 
64  N  K.  698  (nMrid  repata,  brought  horn*  U 

liL '*?'"?'  *""  •J»l^''l«  to  prore  death); 
1896    JacUm    a.  Eti.    5  Cow.   319  (time  uf 

I5«  N.  Y.  1  60  N  E.  499  (whether  M.  w»  th^ 

"^['i'.JL'  J"*""}  "^  C-  '»  ••<»!  »l»t«tl.m 
of  tha  nelghborb'iod  reeaired  to  (how  the  death 
of  certain  other  children):  18.14.  Flower,  i.. 
Haralwn,  6  Verg.  496  (adminiible  j  .oe  quota- 
tioB  mpm);  1851,  Mmm  r.  8uwart,  7  Tex. 
1 7«  (reputation  that  W.  had  died  nme  year*  Iw- 
fore,  admitted) ;  issi,  Scott  r.  Ratliffe,  9  Pet. 
81,  86,  mmW.  (reputation  admitted);  1890. 
Hiirlbnrt  ».  Hurlbort.  63  Vt.  667, 19  AU.  850, 
-mhU  (reputation  la  l>akoia  aa  to  death  of  an 

HTf!!!-  !?'l^*'  '*'«•  Hnriburf.  Eatat*. 
•8  id.  366.  35  Atl.  77  (rapuUtlon  among  friend* 
and  acoualntancea,  in  the  place  of  i«*i3*aea,  ai 
to  death,  axdndad). 

»  l»04.Tx«kUyer».LockUyer.—  Ala.  — , 
35  So.  1008  (inheritance  of  aa  alleged  negro) 
18*6.  Bryan  v.  WtUon,  90  Oa.  480  (frnidom  of 
a  perion  of  CO  or) ;  1864,  Kara  v.  William^  19 
Ind.  368  (mixed  blood;  admii.il.le);  1839, 
Chancellor  r.  M  llr.  9  Dana  94  (colorad  ilaW 

Mart  4  V.  19  (admi**ible.  to  *liow  free  or  alar* 
■"<=«^'y ;  »|»?'nK  opinion,  by  Crabb,  J.) ;  1806. 
Hndein*  r.  Wriglit*,  I  Hen.  A  M.  134,  137.  141 
(Indian  anceetry;  admi**ible);  1808,  Pegram  ». 
I*abell.  9  id.  905  (.imilar).  Ijnimi-. 

•  1851,  State  v.  Seawell.  18  Ala.  616  depu- 
tation to  prove  a  party  out  of  the  State,  ex- 
eluded) ;  1858,  Oriffln  b.  Wall,  31  Id.  149  160 
(renutation  to  prore  aroter'*  reaidence,  inadmi*- 
Bble) ;  1897,  MitcheU  e.  State,  114  id.  1, 19  So 
71  (the  ahaenca  of  a  witneae  from  the  jnriwlic- 
tion,  excluded) ;  1898,  Albion  r.  Maple  take.  71 
Minn.  503,  74  N.  W.  181  (repntation  aa  to  the 
reeidenc*  of  a  pauper,  exduded). 
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led  to  oocMioul  obMHrity  of  language  in  judicial  opinioni,  and  haa  thua 
tended  to  remove  the  emphaaia  from  the  dittinction.  Vflsn  we  argue  tliat  a 
defendant  probably  did  not  commit  a  forgery  beoauM  hi*  dinposition  waa 
hontat  (ante,  {  66),  or  that  a  witneaa  probably  ia  ipwiking  falaely  becauM  h« 
ia  mendacioua  in  diapoaition  (anU,  |  922).  we  are  arguing  from  liii  actual 
moral  conatitution,  which  in  iu  turn  becomea  a  fact  to  be  proved ;  and  when 
we  then  reaort  to  repuUtion  or  individual  opinion  or  particular  conduct,  we 
are  retorting  to  it  na  evidence  from  which  w«  may  make  aoiue  inference  to 
the  nature  of  the  actual  trait  The  diatinctiun  haa  already  been  referred  to 
elsewhere  (aate.H  61',  920);  but  the  following  [laaaogea  remind  ua  of  iU 
importance : 

1831.  CalJwtll,  J,  in  fl«rt/m  v.  SIM,  90  Oh.  38 :  "TJia  term  '  character,'  when  mora 
atrlctly  applied,  refer*  to  the  inherent  qualitiei  of  the  perMn,  rather  thin  to  any  opiniun 
that  may  be  formed  or  eipremed  of  him  by  othan ;  the  term  'reputation'  applle*  to  the 
opinion  which  other*  may  have  formed  and  eaprcMod  of  hi*  eharacUr;  to  that  a*  hi* 
been  rrmarlied  in  aome  of  the  bookn.  when  treating  on  llii*  subject,  a  man'*  charaet«r 
may  really  l>e  good  when  bin  repntatlon  i*  had,  and,  on  the  other  hand,  hi«  reputation 
may  he  good  when  hi*  character  i«  bad.  But,  a*  we  have  before  intiniatvd,  the  term* 
when  nued  in  connection  with  thin  enbject  are  generally  uaed  in  contradiction  to  tliia 
dietiiiction, --the  term  'general  character'  bring  med  in  legal  signiflcation,  a*  it  i* 
frequently  u*ed  In  common  •-erlai.oe,  to  exprea*  the  opinion  that  ha*  generally  obUined 
of  a  perion'*  character,  the  «itimnt«  the  community  generally  ha*  formed  of  it.  When 
you  a»k  a  witnem,  then,  in  thin  eeime  of  the  term,  what  a  man'*  general  character  in  for 
truth  and  veracity,  be  ia  called  on  to  an*wer  oa  to  what  opinion  i*  generally  eiiterUined 
and  expreaoed  of  him  by  thoM  acquainted  with  him." 

1885,  Ihir/it,  0.  J.,  in  Slalt  v.  WUton,  16  R.  I.  180,  1  AU.  415  :  "Doubtle**  there 
U  a  diitinction  obaerved  by  oartiful  writer*  between  'character'  and  'reputation'; 
•  ciihrocter '  (where  the  diitinction  i*  obaerved)  tignifying  the  reality,  and  'reputation ' 
aoerely  what  i*  nporUd,  or  under*tood  from  report,  to  l«i  the  r.ality,  about  a  per^oij  c 
thing." 

1885,  Jordan,  J.,  in  Wrigkl  v.  Craw/ordieUU,  143  Ind.  886,  842,  43  N.  E.  327  (adroit- 
ting  ipeciflc  ocU  to  prove  character)  :  "  Couniel  eeemingly  confoae  real  character  — that 
which  ia  actually  impre**e<l  by  nature,  traita,  or  habiu  upon  a  peraon  —  with  what  ia 
generally  termed  reputed  character.  Reputation  may  be  evidence  of  character,  but  it  i» 
not  character  itaelf.  That  which  a  peraon  really  ia  mu»t  be  diitiuguiahed  from  that 
which  he  ii  reputed  to  be." 

188.),  Mr.  Richard  Grant  While,  Worda  and  their  Uaea,  8th  ed..  p.  00:  "Character, 
Reputation.  TheM  wordi  are  not  lynonyne* ;  but  they  ate  too  generally  used  a*  (uch. 
...  We  know  very  little  of  each  other'*  character*  ;  but  reputations  are  well  known  to 
u*  (except  our  own).  Character,  meaning  fint  a  figure  or  letter  engraved,  mean*  lecond- 
arily  those  traits  which  are  peculiar  to  any  person  or  thing.  Reputation  ii,  or  should  be, 
the  resiilt  of  character.  Character  ii  the  lura  of  individual  qualities;  reputation,  what 
is  generally  thought  of  character,  lo  far  a*  it  is  known.  Character  is  like  an  inward  and 
spiritual  grace,  of  which  reputation  is,  or  should  be,  the  outward  and  visible  sign  .  .  . 
Sheridan  errs  in  making  Sir  Peter  Teazle  say,  a*  he  leave*  Lady  Sneerweir*  scandalooa 
coterie,  '  I  leave  my  character  behind  me.'  Hi*  reputation  he  left  j  but  hi*  character  waa 
alway*  in  his  own  keei^ng." 

§  1609.  Reputation  not  a  "Paot,"  but  Hearaay  Teatlmony.  It  follows, 
since  reputation  is  looked  to  merely  as  evidence  of  the  character  reputed, 
that  the  reputation  is  hearsay  testimony,  for  it  is  the  expression  of  an  opinion 
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on  the  part  of  the  comtnunitjr,  used  testimonially,  but  uttered  out  of  Court 
and  not  under  cross-examination  (ante,  §§  1361,  1362).  It  is  therefore 
receivable,  if  at  all,  as  an  exception  to  the  Hearsay  rule.  It  has  been  said, 
in  an  opinion  often  quoted,'  that  reputation  is  admissible  as  a  "  fact,"  t.  e.  as 
circumstantial  evidence ;  but  this  is  the  merest  error.  Reputation  is  testi- 
monial evidence,  t.  e.  the  assertion  of  a  number  of  persons  used  as  the  basis  of 
an  inference  to  the  truth  of  the  fact  asserted  {ante,  §  25) ;  and  the  true  nature 
of  this  use  cannot  be  obscured  by  calling  it  a  "  fact " : 

1813,  Tili/hman,  C.  J.,  in  Com.  ".  Stewart,  1  S.  &  R.  344  (rejecting  neighborliood-rep- 
utation-evidence  as  to  tlie  character  of  an  alleged  disorderly  house) :  "  It  is  agreed  on  all 
hands  that  this  is  not  one  of  those  cases  in  which  hearsay  evidence  can  be  admitted. 
But  it  is  contended  that  the  complaint  of  the  neighborhood  is  a  matter  of  fact,  and 
therefore,  -hen  the  witness  proves  the  complaint,  she  only  proves  a  fact  within  her  own 
knowledge  I  aro  not  satisfied  with  this  ingenious  distinction,  which  gets  round  and 
avoids  an  im|)ortant  rule  of  evidence;  in  the  same  way  all  hearsay  evidence  may  be  intro- 
duced, for  ii  is  always  a  fact  that  the  witness  hears  the  other  person  speak,  and  it  is  a 
fact  that  the  words  spoken  by  that  person  were  heard  by  the  witness." 

It  is  true  that  reputation  is  not  always  and  necessarily  used  as  hearsay, 
e.  e.  as  a  testimonial  assertion.    It  may  be  a  part  of  the  very  issue,  as  where 
the  reputation  of  a  plaintiff  is  in  issue  to  determine  the  damages  in  an  action 
for  defamation,  or  where  the  reputation  of  a  house  of  ill-fame  is  in  issue ;  in 
these  and  similar  cases  (onfe,  §§  70-79),  the  reputation  is  the  fact  to  be 
proved,  irrespective  of  the  actual  character  reputed.    Moreover,  reputation 
may  be  evidential  circumstantially,  as  where  it  is  offered  to  show  probable 
knowledge  by  a  creditor  of  a  debtor's  insolvency  or  to  show  probable  belief 
by  a  defendant  in  the  violent  character  of  the  deceased  on  a  trial  for  homi- 
cide; in  these  and  similar  ca.se8  (anU,  §§  245-261),  the  reputation  is  used 
merely  as  a  circumstance  from  which  it  may  be  inferred  that  some  other 
jierson  obtained  a  knowledge  or  a  belief.     But  when  reputation  is  offered  as  a 
ground  for  inferring  that  the  character  affirmed  by  the  reputation  to  exist 
does  actually  exist,  then  what  we  are  asked  to  receive  is  t«stimonial  evidence, 
precisely  as  it  would  be  (by  general  concession)  if  the  offer  was  to  prove  the 
extrajudicial   belief  and  utterance  of  John  Doe  to  the  same   character. 
Whenever  the  offer  is  to  prove  what  Doe,  or  Doe  and  Roe,  or  Doe  and  Roe 
and  five  hundred  others,  think  and  say  of  J.  S.'s  character,  as  a  mode  of  prov- 
ing J.  S.'s  actual  character,  the  evidence  is  hearsay,  and  must  come  in,  if  at 
all,  under  a  hearsay  exception. 

§  1610.     0«neral  Theory  of  Uae  of  Reputation  aa  Bvidanoe  of  Character. 
There  was  perhaps  a  time  when  reputation  alone  was  not  regarded  as  admis- 


*  1877,  Lord,  J,  in  Walker  r.  Moors,  IM 
Mass.  .104  (dealing  with  a  witness  to  repuLition 
for  mercantile  credit ;  "  Was  his  testimuny  the 
stateincnt  of  a  fact,  or  was  it  simply  what  is 
nrcliiiarilv  designated  as  hearsay  evidence? 
The  ilistuiction  between  repntation  and  hearsay 
eviilence  is  •omctimes  a  difficnlt  practical  <ine»- 
tion.  .  .  .  General  repntation  is  a  fact.    The 


mere  declaration  of  one  or  many  is  hearsav. 
.  .  .  The  question  is  a  simple  one  of  fact, 
Is  there  a  general  renutation  t  ").  So  aim  Pol- 
lock, C.  B.,  In  R.  V.  Howton,  1865,  Leigh  &  C. 
538  ("  What  yon  pick  np  of  a  roan's  reputation 
in  the  neighborhood  in  twenty  yean  is  not  hear- 
say"). 
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sible  to  prove  character.  There  certainly  wns  a  time  when  the  personal 
knowledge  and  opinion  of  acquaintances  was  regarded  as  a  superior  source  cf 
evidence.!  But  nt  any  rate,  for  more  than  two  centurie.i,  it  has  been  settled 
that  reputation  in  the  community  is  a  proper  sovrr  wc  «?vidence. 

(1)  That  there  is  a  neceutty  for  this  kind  :  evidence,  acf  crding  to  a  fun- 
damental principle  of  Hearsay  exceptions  (a  V,  §  1421),  upper,  ,  not  merely 
from  the  fortuitous  circumstance  that  the  j  .so.nil  opinion  i  /  intimates  is 
by  the  present  law  of  most  jurisdictions  impf|>f;ly  hil  1  to  la  inadmissible 
ipo»t>  §§  1983, 1985);  but  also  from  the  settled  rule  that  p-.Tticular  acts,  as 
evidence  of  character,  are  not  to  be  resorted  to  at  all  against  a  defendant  in  a 
criminal  case  {ante,  §  194)  nor  against  a  party  in  most  civil  issues  (ante, 
§§  19S>-212),  and  not  against  a  witness  except  by  cross-examination  or  by 
judgment  of  conviction  for  crime  (ante,  §§  977-981);  and  furthermore  from 
the  probable  scantiness  and  indefiniteness  of  evidence  of  the  latter  sort  as 
compared  with  the  fulness  and  solidity  of  material  represented  in  a  reputa- 
tion based  on  a  person's  constant  and  repeated  exhibition  of  his  character  in 
conduct  as  daily  observed  by  the  community.  The  last  reason  has  been  well 
set  forth  in  the  following  passage : 

182?,  Gibion,  J.,  in  Brindte  v.  M'llraine,  10  S.  &  R.  282,  285  (excluding  reputation  to 
prove  intemjicrance) :  "  That  kind  of  depravity  which  renders  n  man  unworthy  of  belief, 
and  which  is  proved,  not  by  particular  instances,  but  by  general  reputation,  is  of  a  mnml 
kind,  and  is  evinced  by  a  variety  of  acts  and  a  long  course  of  general  bad  conduct,  the 
particular  instances  of  which  (if  they  were  not  inadmissible  for  other  reasons)  could  not 
in  the  nature  of  things  be  expected  to  be  treasured  up  in  the  recollection  of  witnesses 
and  spoken  of  in  detail  to  enable  a  jury  to  draw  their  own  conclusions  ;  and  therefore  an 
inference  of  moral  destitution  drawn  from  this  source  by  the  public  at  large,  which  is 
nothing  else  than  general  reputation,  is  not  secondary  but  the  best  evidence  of  the  fact 
of  which  the  nature  of  the  case  is  susceptible.  But  the  causes  of  physical  depravity  of 
the  mental  faculties  are  susceptible  of  a  particular  description  by  those  who  have  wit- 
nessed them,  and  are  to  be  proved  by  the  ordinary  evidence  of  any  other  fact." 

(2)  That  there  is,  in  the  community's  reputation,  e  circumstantial  guar- 
antee of  trustworthiness,  fulfilling  another  fundamental  requisite  for  Hearsay 
exceptions  (ante,  §  1422),  is  found  in  the  same  considerations  already  men- 
tioned as  justifying  the  use  of  reputation  on  matters  of  general  interest 
(ante,  §  1583).  Those  considerations  are  that,  where  the  subject  matter  is 
one  in  which  all  or  many  of  the  members  of  the  community  have  an  oppor- 
tunity of  acquiring  information  and  have  also  an  interest  or  motive  to 
obtain  such  knowledge,  there  is  likely  to  be  such  a  constant,  active,  and 
intelligent  discussion  and  comparison  that  the  resulting  opinion,  if  a  definite 
opinion  does  result,  is  likely  to  be  fairly  trustworthy.  That  these  considera- 
tions apply  to  a  reputation  of  personal  character  cannot  be  doubted.  No  fact 
is  more  open  to  general  observation,  no  fact  is  of  more  legitimate  interest  to 
the  community  as  an  object  of  knowledge,  and  consequently  no  fact  is  more 
the  theme  of  general  discussion,  criticism,  and  comparison  of  views,  than 
moral  character  as  exhibited  in  conduct.    The  community  relies  upon  this 

*  Poa,  1 1981. 
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reputation  as  evidence  in  social,  commercial,  and  professional  relations,  and 
the  law  of  evidence  relies  upon  it.  Erskine's  description  of  reputation  is 
celebrated : 

1794,  Mr.  Thomas  Enkine,  arguing,  in  Thomat  Hardy's  Trial,  24  How.  St.  Tr.  1070 : 
"  You  cannot,  wiien  asking  to  cliaracter,  axle.  What  bos  A.  B.  C.  told  you  about  tliis 
man's  chanicter  ?  No  ;  but,  what  is  the  general  opinion  concerning  him  ?  Character  is 
the  slow-spreading  influence  of  opinion,  arising  from  the  deportment  of  a  man  in  society. 
As  a  man's  deportment,  good  or  bad,  necessarily  produces  one  circle  without  another, 
and  so  extends  itself  till  it  unites  in  one  general  opinion,  that  general  opinion  is  allowed 
to  be  given  in  evidence." 

No  doubt  reputation  is  often  misleading ;  but  so  are  all  sources  of  evidence. 
No  doubt  actual  character  is  not  ascertainable  by  reputation  beyond  a  few 
broad  traits  grossly  marked,  clearly  exhibited,  and  easily  observed ;  but  the 
law  does  not  attempt  to  use  it  beyond  this  point.    No  doubt  actual  character 
does  not  always  merit  the  estimation  which  reputation  puts  upon  it ;  but, 
nevertheless,  there  is  a  certain  inevitableness  in  the  revelation  of  character 
by  conduct,  and  a  certain  sureness  of  apprehension  even  in  the  rough  popular 
judgment.     Confucius  said  *  in  a  warning  to  his  disciples  :  "  How  can  a  man 
conceal  his  character !    How  can  a  man  conceal  his  character ! "    Emerson 
expounded  it  as  a  cardinal  truth  of  life  :*  "  A  man  passes  for  what  ho  is  worth. 
Very  idle  is  all  curiosity  concerning  other  people's  estimate  of  us ;  and  all 
fear  of  remaining  unknown  is  not  less  so.    The  world  is  full  of  judgment- 
days,  and  into  every  assembly  that  a  man  enters,  in  every  action  he  attempts, 
he  is  gauged  and  stamped.    '  What  has  he  done  ? '  is  a  divine  qi-stion  which 
searches  men,  and  transpierces  every  false  reputation.    A  fop  may  sit  in  any 
chair  of  the  world,  nor  be  distinguished  for  his  hour  from  Homer  and  Wash- 
ington ;  but  there  need  never  be  any  doubt  concerning  the  respective  ability 
of  human  beings.     Human  character  evermore  publishes  itself."    That  was  a 
keen  answer  of  Murray,  Lord  Mansfield,  when  Mr.  Cowper  remarked,  argu- 
ing about  reputation-evidence:*  "  I  have  heard  it  said,  as  a  common  profli- 
gate observation  of  Colonel  Charteris,  that  he  would  give  twenty  thousand 
pounds  to  be  thought  an  honest  man,  —  though  he  would  not  give  twenty 
farthings  to  6e  one  " ;  upon  which  the  great  judge  commented:  "His  money 
could  not  have  been  worse  laid  out ;  for  he  would  have  lost  his  good  character 
in  half  an  hour  afterwards." 

(3)  A  third  element,  to  be  regarded  in  all  Hearsay  exceptions  because 
required  of  all  testimonial  evidence  (ante,  §  1424),  is  that  principle  which 
excludes  testimony  not  founded  on  adequate  sources  of  knowledge.  This 
requirement,  though  an  independent  one,  is  satisfied  whenever  the  foregoing 
one  is  satisfied ;  but  its  bearing  here  is  particularly  seen  in  the  rule  limiting 
reputation  to  that  community  in  which  the  person  resides  {post,  §  1615). 

§  1611.  Reputation,  dlatlniniahed  from  Rnmora.  Reputation,  being  the 
community's  opinion,  is  distinguished  from  mere  rumor  in  two  respects. 

•  AnalecU,  book  IL  »  EsMv  on  Spiritual  Laws. 

*  1T83,  Bembridge's  Trial,  32  How.  St.  Tr.  135. 
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On  the  one  hand,  reputation  implies  the  definite  and  final  formation  of  opin- 
ion by  the  community ;  while  rumor  implies  merely  a  report  that  is  not  yet 
finally  credited.  On  the  other  hand,  a  rumor  is  usually  thought  of  as  signi- 
fying a  particular  act  or  occurrence,  while  a  reputation  is  predicated  upon  a 
general  trait  of  character;  a  man's  reputation,  for  example,  may  declare  him 
honest,  and  yet  to-day  a  rumor  may  have  circulated  that  this  reputed  honest 
man  has  defaulted  yesterday  in  his  accounts.  The  distinction  in  the  latter 
aspect  has  already  been  sufficiently  illustrated  (in  the  passages  quoted  ante, 
§  74).  The  distinction  in  the  former  aspect  is  the  moie  important  one  to  be 
emphasized  in  the  present  connection : 

1832,  Hell.  J.,  in  Dame  v.  Kennei/,  25  N.  H.  320 :  "  People  usually  form  their  opinions 
of  the  cliaractei-8  of  men  from  what  tliey  know  of  them  personally  and  from  what  is  said 
of  them  by  those  who  ha?e  the  means  of  knowledge  and  whose  opinions  are  entitled  to 
confidence.  .  .  .  [Mere  rumors  and  reports],  if  numerous  and  repeated,  too  often  gain 
credit,  and  the  general  character  may,  in  consequence  of  that  credit,  be  seriously  affected. 
The  reports  themselves  prove  nothing  as  to  general  character.  They  may  be  entirely 
discredited  and  disbelieved  where  the  party  assailed  is  known.  The  point  of  inquiry  in 
relation  to  general  character  is  not  whether  a  man  has  been  attacked;  but,  how  does  he 
stand  now,  when  rumor  has  spent  its  force  upon  him  ?  "  > 

§  1612.  Reputation  moat  be  General;  Divided  Reputation.  It  is  commonly 
said  that  the  reputation  must  be  "  general " ;  that  is,  the  community  as  a 
whole  must  be  agn  jd  in  their  opinion,  in  order  that  it  may  be  regarded 
as  a  reputation.  If  the  estimates  vary,  and  public  opinion  has  not  reached 
the  stage  of  definite  harmony,  the  opinion  cannot  yet  be  treated  as  suffi- 
ciently trustworthy.  On  the  other  hand,  it  must  be  impossible  to  exact 
unanimity ;  for  tliere  are  always  dissenters.  To  define  precisely  that  quality 
of  public  opinion  thus  commonly  described  as  "general"  is  therefore  a  diffi- 
cult thing.  The  requirements  of  modern  Courts  are  apparently  more  strict 
than  in  the  earlier  practice ;  and  there  is  something  to  be  said  for  the  lib- 
erality of  the  latter : 

1780,  Maftairt  Trial,  21  How.  St.  Tr.  684 :  "  Do  you  know  anything  more  of  him  [the 
witness  Richard  Ingram]  ?  "  "I  have  been  in  several  companies  where  he  has  been  men- 
tioned, and  wherever  his  name  was  mentioned,  he  was  generally  known  by  the  appellation 
of  LyinR  Dick."  To  another  witness :  '  What  character  does  he  bear  7  "  "There  is  a 
diversity  of  opinions  respecting  him  ;  some  give  him  a  good  character,  and  some  a  very 
indifferent  one."  "  Which  is  the  most  prevalent  of  the  two  V  "  "  I  hear  that  he  is  a 
most  notorious  liar."  "  Is  the  opinion  more  general  of  his  being  a  liar  than  otherwise  ?  " 
"  I  have  heard  them  that  know  him  a  good  deal  say  so." 

1884,  Campbell,  C.  J.,  in  Pickens  v.  Stale,  61  Miss.  566  :  "  General  reputation  consists 
in  what  is  generally  thought  of  one  by  those  among  whom  he  resides  and  with  whom  he 
is  chiefly  conversant.  '  Common  opinion  ' ;  '  that  in  which  there  is  general  concurrence ' ; 
'the  prevailing  opinion  in  that  circle  where  one's  character  is  best  known';  'what  is 
generally  said  by  those  among  whom  he  associates  and  by  whom  he  is  known ' ;  '  common 
report  among  those  who  have  the  best  opportunity  of  judging  of  his  habits  and  integrity '; 


^  Accord:  1879,  Haley  'v.  State,  83  Ala.  86 ; 
1855,  HlpHuiit  V.  State,  15  Ark.  634, 653  ("  mmor 


proMcntion  in  rebntial  of  a  defendant's  f;nocl 
character);  1903,  Harrison  v.  Garrett.  132  id. 

and  belief,"  excluded);  1877,  State  v.  Laxton,      173,43  S.  E.  594;  1846, Ford  i>.Ford,7  Humph. 

76  N.  C.  316  (excluded;  here  offered  by  the      101. 
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'common  repaUtion  among  his  neighbor!  and  acquaintances,'— ara  lo  many  forma  of 
expression  by  which  an  effort  haa  been  made  to  define  wherein  cousiste  general 
reputation." 

1896,  MeSherry,  J.,  in  Jack$on  v.  Jaelaon,  82  Md.  17,  33  AtL  317  :  "  A  reputation,  to 
be  a  provable  reputation  at  all,  must  be  a  general  reputation.  It  may  be  either  one  of 
two  opposites ;  for  instance,  either  good  or  bad.  It  cannot  be  intermediate,  —  that  is, 
partly  one,  and  partly  the  other ;  for  that  would  not  be  general,  and  there  would  then  ho 
no  general  reputation  either  way.  If  it  is  generally  good  or  generally  bad,  or,  as  appli- 
cable  to  the  case  at  bar,  if  a  man  and  woman  are  generally  reputed  to  be  married,  or  if 
the  converse  is  generally  asserted,  a  general  reputation,  one  way  or  the  other,  exists;  and 
of  a  general  reputation,  and  none  other,  the  law  allows  evidence  to  be  given.  But,  if  it 
be  not  general,  thi  n,  obviously,  it  does  not  exist  as  a  fact,  and  evidence  cannot  be  received 
to  (how  a  partial,  limited,  or  qualified  repute.  The  existence  of  a  diversity  of  opinion  is 
one  of  the  means  by  which  a  witness  may  know  there  is  a  general  reputation,  but  this 
mean*  of  knowledge,  apart  from  the  fact  that  there  is  or  is  not  a  general  reputation,  and 
as  •  totr'.y  independent  circumstance,  is  not  the  thing  to  be  proved." 

In  applying  this  principle,  a  great  variety  of  forms  of  question  are  to  be 
found,  sanctioned  or  disapproved,  all  of  them  involving  efforts,  more  or  less 
successful,  to  carry  out  more  definitely  the  fundamental  and  unquestioned 
notion  that  the  reputation  must  be  "general."*  There  is  on  this  subject 
often  an  attempt  at  nicety  of  phrase  which  amounts  in  effect  to  mere 


»  1846,  Sorrelle  v.  Craig,  9  Ala.  5.19  ("what 
is  genenilly  said  of  the  persun  by  those  among 
whom  he  dwells  or  with  whom  he  is  chiefly  con- 
versant ") ;  1848,  Hailju  v.  Gooclen,  13  iJ.  720, 722 
("  it  is  not  iieiessary  to  know  all  his  ueiglilwrs  ") ; 
1881},  Jackson  v.  State,  78  id.  473  (reputation 
"  in  the  up|>er  portion  of  the  ueighborhooil,"  ad- 
mitteil),  1903,  Vickersu.  I'eople,  — Colo.  —,73 
Pac.  845  (testimony  excluded,  where  the  witness, 
a  noD-resideut,  had  talked  with  only  three  per- 
sons) :  1845,  KeRuier  e.  Cabot,  7  III.  40  (the  wi^ 
uess  knew  of  the  opinion  of  three  persons  only ; 
exclnded);  1859,  Crabtree  v.  Kile,  21  id.  183 
(what  is  "generally  said");  1861,  Crabtree  ». 
Uacenbaugh.  23  id.  2.13,  238  (what  "  a  majority 
of  his  neighliors  said");  1864,  Falinestock  v. 
State,  23  lud.  231,  233  (character  founded  on 
"report  of  his  neighbors,"  exclnded,  as  not 
involving  the  "  eeiieral  opinion  of  the  neighbor- 
hood"); 1879,  Meyncke  e.  State.  68  id.  404 
("the  word  ' genet al '  is  an  essential  requisite  in 
an  impeaching  question  of  this  kind  ) ;  1891, 
Coates  I'.  Sulan,  46  Kan.  341,  26  Fac.  720  (a 
question  as  to  the  "  reputation  in  this  com- 
mnnity,"  not  inadmissible  if  properly  under- 
stood by  the  witness  as  involving  generalness, 
though  the  word  "general"  was  not  used); 
1869,  Vernon  r.  Tucker,  .30  .Md.  456,  462  (what 
"several"  of  the  neighbors  said,  exclndett); 
1856,  Webber  v.  Hanke,  4  Mich.  198  ("what 
people  acqnainted  with  him  sav,"  held  improper; 
"  what  is  generally  said  "  I's  proper) ;  1878, 
Lenox  t'.  Fuller,  39  id.  271  (apparentlv  approv- 
ing the  preieding  case) ;  1892,  Sanforil  e  How- 
ley,  93  id.  119,  122,  .52  N.  W.  1119  (uumerously 
signed  indorsement  of  petition  for  office,  ex- 
clnded); 18.i9,  Powers  v.  l'r»«groves,  38  Miss. 
927,  241  ("what  is  generally  said");  1885, 
French  v.  Sale,  63  id.  386,  392,  394  (the  testi- 
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mony  is  "  nsn&IIy  and  necessarily  indefinite  "  as 
to  the  number  of  persons ;  the  witness  most  be 
able  "as  a  matter  of  conscience"  to  uive  the 
"  common  or  general  opinion  ") ;  1877.  Mattliew- 
son  e.  Burr,  6  Nebr.  312,  316  (not  "  what  two  or 
three  persons  only  may  think  or  sav  "  but  "  the 
general  estimation  in"  which  he  is'  held  by  his 
nciehbora  and  aci|uaiutaures  ") :  1851,  Hersom 
V.  Henderson,  23  N.  H.  498,  506  (■'  I)o  the 
neighbors  call  him  Lying  Josh?,"  exclnded); 
1843,  State  e.  O'Neale,  3  Ire<l.  88  (inquiries  as 
to  "  what  a  majority  of  neighlwra  saiil,^  and  "  in 
what  estimation  h.  was  neld,"  excluded ;  the 
estimation  must  be  general);  1843,  State  v. 
Parks,  ib.  296  (the  witness  "  bad  heant  a  great 
deal  said  about  his  cliaracter  " ;  "  did  not  know 
whether  a  majority  of  those  he  beard  speak  of 
it  spoke  well  or  ill  of  it";  "had  lienrd  a  great 
many  respectable  men  speak  well  of  L  's  char- 
acter, and  a  great  nuuiy,  equally  respectalde, 
speak  ill  of  it";  excluded,  ns  not  amounting 
to  a  general  reputation) ;  1853,  French  v.  Mil- 
lard, 2  Oh.  St  44  ("  reputation  "  menus  "  gen- 
eral reputation");  1892.  State  v.  Turner.  36 
S.  C.  534,  539,  15  S.  K.  6U2  (the  reputation 
must  be  "general,"  the  number  of  persons  in- 
cluded depending  largely  on  circumstances,  in 
the  trial  Court's  discretion);  1851,  Wayne,  J., 
in  Gaines  e.  Relf,  12  How.  555  (not  merely 
what  some  say,  but  the  general  saying) ;  1898, 
State  t).  Marks,  16  Utah  204,  51  Pac.  1089 
("the  word  'general'  should  always  be  used," 
and  directed  to  the  reputation  in  the  community 
of  residence). 

It  follows  that,  on  direct  examination,  the 
witness  cannot  be  asked  to  name  iniiiiiduaU  who 
have  spoken:  1872,  State  v.  Perkins,  66  N.  C. 
127.  For  allowing  this  on  cross-examination, 
see  onto,  §{988,  llll. 
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quibbling,  because  the  witness  ordinarily  will  not  appreciate  the  discrimi- 
nations ;  such  requirements  of  definition  should  be  avoided  as  unprofitable." 
§  1613.  Sui*:  Majority  na«d  not  1uit«  Spoken.  The  repuUtiou,  as  just 
indicated,  mubt  involve  the  general  opinion,  not  a  partial  or  fragmentarj-  oue. 
Nevertheless  that  opinion  may  exist  as  a  general  one,  entertained  by  the 
community  as  a  whole,  although  no  utterance  by  that  general  mass  of  its 
members,  or  even  by  a  majority  of  them,  has  been  made.  In  other  words,  a 
general  reputation  may  by  inference  be  believed  to  exist,  although  the  utter- 
ances actually  heard  by  the  witness,  and  used  as  the  basis  of  his  inference, 
may  be  and  usually  are  those  of  a  represeutative  minority  only : 

1884,  Campbell,  C.  J.,  in  Pickem  v.  State,  61  Alias.  667 :  "  It  was  not  necessary  for  him 
[tlie  witness]  to  have  heard  a  majority,  or  any  given  proportion,  of  that  undefined  and 
undefinable  circle,  designated  as  the  'neighborhood'  or  •community,'  say  what  they 
thought  of  G.  .  .  .  While  a  witness  should  be  cautious  on  this  subject,  and  not  be  en- 
couraged to  testify  that  he  is  acquainted  with  the  general  reputation  of  another  unless  he 
knows  the  generally  prevalent  sentiment  of  those  most  conversant  with  him,  he  is  not  to 
be  repressed  by  teUing  him  he  mukt  know  what  a  majority  lay  of  him  about  whom  he  U 
called  to  testify.  ...  He  may  have  heard  a  sufficient  number  express  themselves  to 
be  willing  to  say  he  k  uows  the  general  concurrence  in  one  view  of  a  number  great  enough 
to  be  regarded  as  a  fair  index  to  the  community.  One  may  know  the  general  repntiition 
of  Sargent  S.  Prentiss  as  a  matchless  orator,  although  he  has  heard  a  sraali  proportion  of 
tliose  who  felt  the  thrill  of  his  unrivalled  eloquence  say  what  they  thought  of  him."  » 

§  1614.  Same:  Never  Hearing  anything  Against  the  Person.  Upon  the 
same  principle,  the  absence  of  utterances  unfavorable  to  a  person  is  a  suffi- 
cient basis  for  predicating  that  the  general  opinion  of  him  is  favorable.  A 
witness  to  good  reputation  may  therefore  testify  by  saying  that  he  has  never 
heard  anything  said  against  the  person : 

18C5,  R.  V.  Rowton,  I.eigh  &  C.  520, 535, 536 ;  Erie,  C.  J. :  "  The  best  character  is  that 
which  is  the  least  talked  of";  CocWurn,  C.  J. :  "Negative  evidence,  such  as  'I  never 
heard  anything  against  the  character  of  the  man,'  is  the  most  cogent  evidence  of  a  man's 
good  character  and  reputation,  because  a  man's  character  is  not  talked  about  till  there  is 
some  fault  to  be  found  with  it.  It  is  the  best  evidence  of  his  character  that  he  is  not 
talked  about  at  all." 

18.J4,  Benning,  J.,  in  Taylor  v.  Smith,  16  Ga.  10  :  "  Certainly  the  sort  of  silent  respect 
and  consideration  by  which  one  is  treated  and  received  by  those  who  know  him  is  some 
index  of  what  they  think  of  him  as  a  man  of  veracity ;  and  indeed,  if  he  is  a  person  whom 
they  think  very  highly  of,  this  is  about  the  only  index.  The  character  for  tiuth  of  such 
a  person  is  never  discussed,  questioned,  'spoken  of.'  To  discuss,  question,  or  even  per- 
haps to  speak  of  one's  reputation  for  truth,  is  to  admit  that  two  opinions  are  possible  on 
that  point.     Suppose  the  question  were.  What  was  the  character  of  Washington  among 


*  18.'S9,  Bell,  J.,  in  Boon  v.  Wethered,  33 
Tex.  675,  681;  1880,  Stone,  J.,  in  Sullivan  v. 
State,  66  Ala.  SO  ("  The  queation  of  Keneral 
character  or  reputation  is  one  of  difficult  sula- 
tion  to  a  majority  of  witnesses.  Counsel  should 
be  allowed  to  vary  the  pbiaseoloey,  or  sever  the 
constituent  parts  or  members  of  the  sentence, 
so  us  to  place  the  subject  within  the  compre- 
hension of  the  witness  "). 

^  Accord:  1878,  Robhison  v.  State,  16  fla. 
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835  (not  necessary  that  a  majority  of  the  neigh- 
bors should  have  spoken  on  the  subject) ;  1903, 
Cnnniugham  v.  Underwood,  53  C.  C.  A.  99, 
1 1 6  Fed.  803, 81 0.  Yet  the  number  of  occiifions 
III'.//  indicate  in  a  given  case  that  the  witness 
has  nut  sufficient  knowledge  {ante,  §  692)  of  the 
community's  opinion :  1883,  Com.  v.  Hugen,  136 
Mass.  158  (hearing  the  character  spoken  of  on 
two  occasions ;  excluded). 
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his  neighbori  for  truth  ?  Could  the  aniwer  b«  anything  but  thl»:  '  I  never  heard  it  ques- 
tioned, diacussed,  spoken  of ;  and  yet  I  know  it  to  hare  been  the  most  exalted  *  7  "  > 

But  it  is  obvious  that  this  form  is  no  sufficient  indication  for  a  reputation 
of  bad  character.'  Moieover,  so  far  as  the  answer  "  I  never  heard  his  char- 
acter discussed  "  implies  that  the  witness  has  not  had  opportunities  for  learn- 
ing what  the  reputation  was,  he  is  not  a  qualified  witness  to  reputation  (on 
the  principle  of  §  692,  ante).* 

§  1615.  RapnUtioa  moat  b«  In  Nelflibothood  of  Raaidano*.  That  discus- 
sion and  comparison  which  contribute  to  the  complete  estimate  and  lead  to 
the  general  consensus  (ante,  §  1610)  must  in  the  beginning  obtain  its  data 
from  the  experience  of  those  who  ^lave  had  direct  contact  with  the  person  in 
question ;  and  it  is  these  data  of  p*rsoiial  observation  which  are  indispensable 
as  a  foundation  of  the  final  reputation.  Such  experience  of  observed  instances 
is  to  be  found  only  among  those  with  whom  the  person  ordinarily  associates, 
—  that  is,  amcig  the  members  of  the  community  in  which  he  resides  and 
acts : 

1887,  Brace,  J.,  in  WadJingham  v.  Hulelt,  92  Mo.  6.38,  5  S.  W.  27:  "[The  witness  to 
reputation]  must  5i  able  to  shtte  what  is  generally  said  of  the  person  by  those  amon(( 
whom  he  dwells,  or  with  whom  he  is  cliiefly  conversant,  —  not  by  those  among  or  with 
whom  he  may  have  sojourned  for  a  brief  period,  and  who  ha,ve  bad  neither  time  nor  op- 
portunity to  test  his  conduct,  acts,  or  declarations,  or  to  form  a  correct  extimate  of  either. 
A  man's  character  is  to  be  judged  by  the  general  tenor  and  curreut  of  his  life,  and  not  by 
•  mere  episode  in  it." 

Accordingly,  it  is  commonly  said  that  the  place  or  community  of  which  the 
reputation  is  predicated  must  be  the  "  neighborhood  "  where  he  has  "resided." 


»  Acroril:  1796,  Learv's  Trial,  26  How.  St. 
Tr.  3)7,  3.38;  18+8,  Hajjo  e.  Gkioden.  13  Ala. 
720,  722;  1853,  Dare  r.  State,  22  id.  23,  37 
(iliKapprovini;  an  iustructiou  asUng  for  a  kiiowl- 
eilgo  of  what  "the  majority  of  the  neighbors " 
sail!  or  thought ;  liccnuw  a  majority  may  not 
have  expreBsed  them-wlve') ;  1876,  Chli'ds  v. 
State,  &3  id.  28,  29;  1888,  Hussey  t'.  State,  87 
id.  129,  6  So.  420  (admitting  'the  qaestion 
whether  he  had  ever  heard  of  the  defendant 
hnvinf;  any  ether  "difficulty"  than  the  oue  in 
question);  1888,  Moultun  v.  State,  88  id.  121, 
6  So.  758;  1902,  People  v.  Adams,  137  Cal.  580, 
70  Pac.  6G2;  1854,  Taylor  v.  Smith.  16  Ga.  7; 
1888,  Fleiniiiter  v.  State,  81  id.  768,  771,  7  S.  E. 
642;  1892,  Ilodgkina  v.  State,  89  id.  761,  IS 
S.  K.  695;  1897,  Powell  »  State,  101  id.  9,  29 
S.  R.  309 ;  1882,  State  V.  Nelson,  58  la.  208,  12 
N.  W.  253;  1895,  State  v.  Cane,  96  id.  264,  65 
N.  W.  149;  1900,  State  v.  Keeiiau,  111  id.  286, 
82  N.  \V.  792;  1891,  Day  v.  Koss,  154  Mass.  14, 
27  N.  E.  676  (compare  the  citations  in/in) ; 
1878,  Lenox  v.  Fuller,  39  Mich.  271;  1895, 
Conkey  v.  Carpenter,  106  id.  1,  63  N.  W.  990; 
1876,  State  t-.  Lee,  22  Minn.  407,  409  (admiii- 
sihle,  if  the  witness  has  been  "  acquainted  with 
the  accused  for  a  considerable  time,  under  such 
oircumfitanL-es  that  be  wonld  be  more  or  lens 
llkelv  to  hear  what  was  said  about  him ") ; 
1886°,  liingham  v.  Bernard,  36  id.  114,  116,  30 
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N.  W.  404  (an  instruction  referring  to  this  as 
the  "very  best  evidence,"  held  not  improper); 
1885,  French  «■  Sale,  63  Miss.  386,  393 ;  1878, 
State  e.  Grate,  68  Mo.  26;  1893,  .State  v.  Bran- 
denburg, 118  id.  181,  185,  23  S.  W.  1080;  1898, 
State  f.  Shafer.  22  Mont.  17,  55  Pac  526;  1902, 
Matusevitz  p.  Hngliea,  i6  id.  212,  66  Pac.  939, 
68  Pac.  467;  1877,  Matthewson  v.  Burr,  6  Xebr. 
312,  317;  1880,  State  i:  Pearce,  15  Nev.  188, 
190;  1900,  State  t>.  Saidell,  70  N.  H.  174,  46 
\tl.  1083;  1839,  People  t>.  Davis,  21  Wend. 
315;  1873,  Sute  v.  Speight,  69  N.  C.  72,  75, 
MmhU :  1860,  Gandolfo  f.  State,  11  Oh.  St.  114, 
117;  I8J(l.  Morss  v.  Palmer,  15  Pa.  51,  57; 
1898,  MlUikeu  v.  Long,  188  id.  411,  41  Atl. 
540 ;  1 859,  Boon  v.  Weathered,  23  Tex.  675, 
681 ;  1903,  Foerster  v.  US,  54  C.  C.  A.  210, 
116  Fed.  860;  1880,  Davis  e.  Franke,  33  Graft. 
425;  1870,  Lemons  v.  State,  4  W.  Va  735, 
760.  Contm :  18''7,  Walker  v.  Moors,  122  M.nss. 
502  (a  confused  opinion,  but  apparently  exclud- 
ing such  a  form  of  answer);  1867,  Lyman  v. 
Philadelphia,  56  Pa  488,  502,  semhle. 

*  1884,  Pickens  v.  State,  61  Miss.  563,  5  ", 
$emhlr;  1885,  French  v.  Sale,  63  id.  386,  393. 

*  In  Com.  V.  Lawler,  12  All.  585  (I86G). 
the  question,  "  Have  you  heard  his  character 
called  in  question  1"  was  excluded  merely  be- 
cause the  witness  seemed  to  know  nothing  of 
the  reputation. 
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the  same  roof  as  his  sto«  or  ^„Zov  T^'^  nr""''  ^'"^^  »  ""^er 
offices,  and  homes  are  all  collecteriithrall^r'^,  '^^  "'°'^'''  ^"""-hops, 
one's  working  associates  are  equX  thelUl  ^1"^  °f  ^^''^  «~»P-  «nd 
one  community  for  the  purpose  of  forl?„  '^  uv  °'  °°'  '  *"""«•  t''*"  "  but 
a  single  capacity  in  whic'h  r  ordin'^'L'n '^^  "'It"'  !"'  ^'^^'^  «  »>"* 
the  community.     In  other  words  he  c^T     "v.  "*"v''  ''"  '^^''"'^ter  to 

But  in  the  conditions  of  life  tor^sLTaUvinT  ""'■  ^"'  ""^  '^P"'''"""- 
one  reputation  i^  the  suburb  of  hi^  reSni  Zl^^'T"''  *  "''"  ""'y  ^'«^« 
or  industrial  circles  of  his  place  of  work  Thr  f"  '"  *^«  commercial 
his  place  of  technical  domicile  in  New  York  .^^  ^^.^'''  °°'  "P»*«tion  in 
mines  of  Michigan  or  the  iron-Lndrie!  otoEfo  wb  ''^°  '^'  "^°°  «'  ^''^ 
him  for  supervision  for  long  portions  "f  time  Th''  '^'V^^'^'^^"^  ««» 
of  persons.  e.ch  circle  having  no  rektltothe  n^h     ""^l  ^  ^'''^''  '^^^ 

1    IKO     B !•  _.      . 
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/.  t™^.    .     wown,  ss  Kan.  766,  43  Pac  3fia 


"  there  iinoXli»i^°'?'l°"  '"'■  "nehMtity  ,• 
tion  ^y  S^^^t.  •'"' ''.t'',:!'"^''  *  "'P.""^ 
«>i,.M«i.ki.*  .r™, '.  •  :  •  ""s  "My  have  nined 


348   ("those  among "Xm 'he  "we1i,^i-wfth' 
whom  he  U  conversant")-  \M^  rHZT  '*-,'"'° 

Powers  ».  Preagroves,  38  Miu   227    2i,'i    l.hl 

that  he  know.  tS'  "'**'*'■  "^  «)n«c  ence 

1M8 


rntChe>r^£';?'J^7".;"''<:i'^ 

cretion);  1899  sJIto  „  V?  *"»>,.  Conrt'.  dia- 

.afBcient);r4"IS,te"rc«h*  Z  *  "«"'"» 
168  56  8  w^V  /        f'  V"»nenbenT,  157  id 

onlv  a  few  w;ek.  'jfP'";*""'  *•>««  he  reaidS 
Ke/iey.pX';V^''|-^i''e/.«-);.8^ 

t.on"Aie  you  a^nain  edwith' F -^  '"•*  ''".'"- 

i:'S^",'^w^"^^?4''^'H^"r,s 

proper  form ;  87,^"  5     "Ao^^k*'  u"  "•» 

^trknarf!Sr;sr^-«t 
-r-r^tSflShffi^^ 


iDK,  14  Wash.  S27T5  p«  ?«■  ?""  ''l,*^'"''- 
«  town  a  few  miie.  fil™'  .1,  (r«P''««tion  in 
admitted)  ^"  '"""  ""•  '^'"e"'  home. 
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of  the  time ;  but  it  should  not  be  taken  as  in^KMing  arbitrary  limitations  not 
appropriate  in  other  times.  Alia  Umpora,  alii  tnoru.  What  the  law  then " 
and  now  desired  was  a  trustworthy  repuUtion ;  if  that  is  to  be  found  among 
a  circle  of  persons  other  than  the  circle  of  neighbors  about  a  sleeping-place, 
it  should  be  received.  This  modem  application  of  the  traditional  principle 
was  foreshadowed  in  the  following  exposition  of  one  of  the  greatest  American 
judges : 

1855,  Lumpkin,  J.,  in  Keener  r.  Stale,  :  ^  Ga.  331  (murdar  In  a  brotb«l,  by  a  ndlway- 
oonduotor)  :  "  We  dUtinctly  repudiate  the  doctrine  that  a  man  may  not  have  different 
general  cbaraoten,  adapted  to  different  circumatanoea  and  looalitiea,  —  that  ia,  a  character 
for  rail-car*  and  a  character  (or  the  brothel,  a  character  for  the  church  and  one  for  the 
etreet,  a  character  when  drunli  and  a  character  when  tober.  ...  A  whoolmaater  it  in- 
dicted for  an  autault  and  battery  upon  one  of  hi*  pupils;  he  defend*  himieif  under  hi* 
acknowledged  right  to  inflict  moderate  correction;  the  charge  puU  in  iuue  the  character 
of  the  teacher  for  violence ;  and  where,  pray,  would  you  go  to  ascertain  that  character, 
—  among  hU  fellow-men,  or  in  the  ichool-room  7  There  can  be  but  one  reaponie  to  this 
question.  An  officer  in  the  army  or  navy  i«  tried  for  cruelty  to  a  aoldier  or  lailor ;  what 
ha*  hi*  reputation  in  the  community  generally  to  do  with  the  trait  of  character  involved 
in  the  imue?  It  is  in  the  barrack*  and  on  board  the  man-of-war  that  we  look  for  what 
we  wish  to  learn." 

1903,  Fuh,  J.,  in  Atlantic  j-  B.  R.  Co..r.  ReynMe,  117  Ga.  47,  43  S.  E.  456  :  "  A*  the 
general  reputation  of  a  man  is  usually  formed  in  the  neighborhood  where  he  spends  most 
of  his  time,  and  most  frequently  come*  in  locial  and  business"  contact  with  his  fellow-men. 
It  is  usual  to  limit  the  inquiry  as  to  a  witness'  general  character  to  hi*  general  reputation 
in  the  neighborhood  where  he  lives ;  that  is,  where  he  ha*  hi*  home.  We  do  not  think, 
however,  there  is  any  bard  and  fast  rule  which  require*  thi*  to  be  done  in  every  poesible 
case.  The  very  resson  for  so  limiting  the  inquiry  generally  may  be  a  good  reason  for 
aUowIng  more  latitude  in  an  exceptional  case.  The  reason  for  so  limiting  the  inquiry  gen- 
erally, as  already  indicated,  U  that  the  place  in  which  to  ascertain  a  man's  true  reputation 
IS  the  place  where  people  generally  hare  had  the  best  opportunities  of  forming  a  correct 
estimate  of  his  character.  It  is  obvious  that  this  may  not,  in  every  instance,  be  the  neigh- 
borhood where  a  man's  home  is  situated.  ...  We  apprehend  that  there  may  be  cases  in 
which  a  person  has  established  no  general  reputation  in  the  immediate  neighborhood  of 
bis  home,  but  has  established  such  a  reputation  elsewhere.  Thi*  may  arise  from  the  fact 
that  hi*  home  i*  located  in  one  place  and  hi*  daily  business  or  work  is  carried  on  in 
another,  in  which  latter  place  he  spends  nearly  all  of  his  time,  and  hence  is  well  known 
to  people  generaUy,  while  he  rarely  comes  in  social  or  business  contact  with  people,  out- 
side of  his  family  circle,  in  the  neighborhood  of  his  home." 

The  judicial  rulings  on  this  class  of  questions  show  frequently  a  defiance  of 
common  sense.  "  The  rules  of  evidence,"  said  Lord  Ellenborough.»  '<  must 
expand  according  to  the  exigencies  of  society."  It  is  to  be  hoped  that  the 
due  expansion  will  here  be  found.* 


>  1812,  Pritt  V.  Fairelooffh,  3  Camp.  305. 

»  Tlie  cases  on  both  sides  are  as  follows: 
1664,  Turner's  Trial,  6  How.  St.  Tr.  56.1,  607 
(rolilwry  ;  defendant's  reputation  "  upon  the 
Kxchange  "  asked  fur) ;  1860,  Xlose  v.  State,  36 
AU.  211,  229  (a  family  of  eiRht  or  ten  wliites 
and  about  fifty  blaclis ;  the  reputntiun  of  a  slave 
therein,  admitted,  because  in  sncli  cases  '•  it  h  a 
gpneral  chnrncter  and  often  the  only  character 
which  the  slave  has");   1883,  People  e.  Mark- 
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ham,  64  Ca2.  157,  163,  30  Pae.  620  {"g»n- 
eral  reputation  "  among  the  police-officers  of  a 
certain  town,  excladed;  reputation  must  be 
"  amongst  his  neighbors"  or  "  amongst  those  who 
have  had  opportunities  of  ascertaining  his  repu- 
tation as  generally  estimated  ") ;  1901,  Uiordano 
V.  Brandywine  (iranite  Co.,  3  Pennewill  Del. 
423,  52  Atl.  332  (reputation  among  fell.)w-w.irk- 
men,  allowed  to  Iw  shown  by  their  expressed 
refusal  to  work  with  him  because  iuconipetent,- 


t 


if  lfl80-1626]  REPUTATION  OF  CHARACTER.  1 1618 

§  1617.   Tim.  of  Xaimtatloa ;  (1)  «n«t.ti<m  Mora  Um  ««•  la  Zmu«     A 

repuution  to  character  must  ordinarily  be  thought  of  a.  contemporary  with 
the  char  cter, ».  *.  a.  pred.catiug  the  person,  then  exisUng  in  the  community, 
to  posses,  a  certam  trait.  Theie  is  thus  no  objection,  so  far  as  concerns  the 
reputation-element,  to  using  a  prior  reputation.-  for  example,  of  Doe.  m 
1895  for  poaceableness  as  evidential  on  a  charge  of  murder  in  1900;  for  the 
reputation  in  1895  predicates  the  trait  as  tbr..  existing,  and  does  not  pretend 
to  predicate  anything  as  to  1900 ;  and  the  reul  question  to  be  met  is  a  ques- 
tion of  relevancy,  namely,  whether  the  xis.onio  of  the  trait  in  1895  is  evi- 
dence  of  ita  existence  in  1900.  ITiat  it  is  evidential  for  that  purpose  is 
unquestionable  (ante.  §§  60.  191.  927X  The  judicial  view,  thereofhave 
already  been  considered  in  deaUng  with  Witness'  Cliaracter  in  Impeach- 
ment {anU.  §  928).  ^ 

§  1618.  Bun.:  (2)  Repuutlon  after  the  time  In  Zmu*.  Where  the  repu- 
tation offered  w  of  a  time  mthnequent  to  the  time  of  the  act  in  issue,  the  obfc 
tionis  of  a  different  sort,  and  involves  directly  the  trustworthiness  of  the 
reputation-evidence.  There  is  here  no  difficulty  from  the  point  of  view  of 
the  relevancy  of  character;  a  man's  trait  or  dUposition  a  month  or  a  year 
after  a  certam  date  is  as  evidential  of  hU  trait  on  that  date  as  his  nature  a 
month  or  a  year  before  that  date ;  because  character  is  a  more  or  less  per- 
manent quality  and  we  may  make  inferences  from  it  either  forward  or  back- 
ward (ante.  §§  60,  921).  Assuming,  then,  that  we  could  ascertain  the  actual 
disposition  (for  example)  of  Doe  one  year  after  the  time  of  a  murder  chareed 
there  IS  no  objection  to  using  it  as  a  basis  for  inferring  his  disposition  a  year 
before.  But  can  we  assume  that  it  is  his  real  disposition  or  trait,  one  year 
lau^r.  which  18  before  us  ?  Is  his  reputation,  as  obtaining  one  year  later,  then 
a  trustworthy  index  to  his  actual  character?  ThU  question  may  be  an- 
swered differently  for  a  party  and  for  a  witness. 

hli  cr  icUy  to  them,  held  not  eqniTalent  to  a 
repntaiioni ;  1897,  WillUmi  v.  U.  8.,  168  U  8 
382,  18  Sup.  9S  (extortion  by  •  cnatom-hooM 
offlcer;  the  defendant's  bad  reputation  "in  the 
Cngtom  Hon«e,"  excluded,  becauie  it  prevailed 
only  "  among  the  Umited  number  of  people  em- 
ployed in  a  particular  public  building";  thie  ia 
not  an  enlightened  ruling;  the  plai-e  where  a 
reputation  would  be  beit  founded  ia  the  place  of 


■eniible  opinion;  Lore,  C.  J.,  din  );  1903,  At- 

a^  ?.-,'*•  ^°-  ."•  "VoW*.  117  Ga.  47,43 
B.  b.  456  (reputation  "up  and  down  the  W. 
A.  U  Kailroad,  where  he  worked,"  admitted  • 
quoted  tupra) ;  1890,  Sage  v.  State,  127  Ind.  1» 
S7,  26  N.  E.  667  (repuiation  iu  H.  at  a  time 
when  the  witueu  had  l*en  aeren  yeara  confined 
In  lail  at  I.,  excluded);  1902,  Bonaparte  e. 
Thayer,  9ii  .Md.  548.  52  Atl  496  (reputation  for 
Teracity  "among  hia  bnaineiw  amociaten,"  ex- 
cluded) ;  1878,  State  r.  Clifton  (30  La.  An.  951 
(reputation  for  honetty  in  the  defendant^  board- 
lng-hou»e.  excluded) ;  1876,  Thomaa  r.  People, 
67  N.  y.  224  (reputation  in  prison,  admitted ; 
there  was  a  large  rommuDity  there,  and  a  man 
can  have  a  general  character  there  as  well  as 
elsewhere");  1897,  Youngs  r.  R.  Co.,  154  id 
764,  49  N.  E.  1106,  77  Ann  612  (reputation 
among  fellow.employee8,  not  received  to  show 
thefactof  iiicompetencv) ;  189/?  I'ark  •■  K  Co 
155  id.  215,  49  N.  E.  674  (same) ;  I9ft3,  i,Hmh  v. 
Littmijn,  i,12  .\,  C.  978,  44  .S.  E.  64«  (repn-a- 
tiou  of  a  bosH,  for  incompetence,  amutij  iniil 
hanils,  admitted  ;  bnt  this  was  a  fellow-nervant 
case);  1877,  Snyder  v.  Com.,  85  Ha.  319,  522 
(the  complaints  of  the  defendant's  children  about 
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daily  employment) ;  1900,  State  i>.  Hilberir,  22 
Luh  27.  61  Pac.  215  (reputation  "in  that  pre- 
cinct,   excluded ;  unsound). 

In  the  following  two  cases,  trial  instmctiona 
too  long  to  be  (|Uoted,  dealing  with  a  reputation 
among  criminals,  gamblers,  etc.,  were  passed 
upon :  1896,  Smith  v.  U.  S.,  161  U.  S.  85, 16  Sup. 
483;  Hrown  v.  U.  S.,  164  id.  221,  17  Sup.  33  j 
the  rulings  of  the  majority  opinion  are  possibly 
correct  111  theory  ;  but  in  so  far  as  thev  disap- 

P roved  the  well-worded  instructions  of'Mr.  J. 
arker,  one  of  our  greatest  American  trial 
judgcx,  they  are  lamentable  quibbles ;  compare 
§  21,  ante.  "^ 

l)i.<tins;uii<h  the  use  of  an  employet't  rrputatim 
to  show  the  employer's  kmwitjge  of  incompettnct 
{ante,  %  249).  '^ 


I  1618  EXCEPTIONS  TO  THE  HEARSAY  BULE.         [Chap.  Lin 

(a)  When  the  desired  character  is  that  of  a  party  —  for  axampij,  the  de< 
fendant  in  a  criminal  charge,  the  prosecutrix  in  a  rape  chaige,  or  the  plaintilT 
in  a  statiitory  action  for  reduction  — ,  it  is  obvious  that  after  the  char]{e  has 
become  a  matter  of  public  discussion,  and  partisan  feeling  on  either  side  haa 
had  an  opportunity  to  produce  an  effect,  u  talse  reputation  is  likely  to  be 
created,  —  a  reputation  based  perhaps  in  part  upon  rumors  about  the  very 
act  charged  or  u[>on  tlie  interested  utterances  of  either  party.  The  safeguards 
of  trustworthiness  are  here  lacking : 

1863.  Battli,  J.,  in  S(aU  r.  Joktunn,  Winiton  151  :  » Upon  principle,  it  onght  to  bs 
couflnad  (o  the  time  when  the  charge  wai  flrat  made.  A  diiferent  rule  will  expose  the 
defendant  to  the  great  danger  of  having  hii  character  mined  or  badly  damaged  by  the  arts 
of  a  popular  or  artful  proeecutor,  stimulated  to  aotifity  by  the  hope  of  tbue  making  his 
prosecution  luceeMful.  Evidence  of  character  is  of  the  nature  of  hearsay  ;  and  the  gen- 
eral rule  in  relation  to  that  kind  of  testimony  is  that  it  shall  not  be  received  if  the  hearsay 
be  /HM(  litem  motam." 

1382,  Hint*,  J.,  in  White  v.  Com  ,  80  Ky.  486  :  "The  only  reason  for  (topping  the  in- 
quiry at  either  point  [time  of  discovery  or  time  of  arrest]  is  that  the  probabilities  of  inno- 
cence derived  from  previous  good  character  may  not  be  destroyed  or  embarraased  by  the 
fact  that  the  offence  under  consideration  has  been  committed.  .  .  .  After  the  discovery 
that  an  offence  has  been  committed,  a  previous  good  character  may  be  destroyed  and  a 
bad  one  created  by  discussion  of  the  circumstances  connected  with  the  offence,  as  well 
before  as  after  the  formal  charge  by  legal  proceeding  <s  had."  i 

Accordingly,  it  is  generally  agreed  that  a  rpputution  at  any  time  after  a 
charge  published,  or  other  controversy  begun,  is  not  admissible.*  But,  since 
the  above  reasoning  is  directed  against  the  risk  of  an  unduly  hostile  reputa- 
tion, it  would  seem  that  a  party  might  properly  be  allowed  to  invoke  in  his 
favor  a  good  reputation  post  litem  motam.* 

(2)  In  the  case  of  a  witness,  the  conditions  above  pointed  out  do  not 
usually  affect  his  reputation,  because  bis  conduct  is  not  the  subject  of  the 


^  1871,  Brown  v.  State,  46  Ala.  175,  184  (of 
defendant,  after  the  time  of  the  alleged  crime, 
excluded);  18U6,  White  v.  State,  111  id.  92,  31 
So.  330  (defendant's  character  while  in  jail, 
exclnded ;  the  time  most  he  at  or  before  the 
crime  char|{ed| ;  1882,  White  v.  Com.,  80  Ky. 
48S  (bad  reputation  of  a  defendant,  limited  to 
the  time  before  discovery  of  the  offence  charged) ; 
1873,  People  v.  Bnwer,  27  Mich.  133,  I3S  (se- 
dnction ;  the  woman's  repatation  /km/  litem,  ex- 
clmled) :  1861.  State  v.  Forschner.  43  N.  H.  89, 
90  (rape ;  bad  reputation  of  the  prosecutrix  for 
chastity,  as  formed  since  the  time  of  the  allef(ed 
ra|>e, excluded,  as"  indncinK attempts  to  destroy 
the  character  of  a  prosecntrix  in  order  to  defeat 
the  prosiecutlon") :  1900,  State  c.  Spraene,  64 
N.  .1.  1.  419,  45  Atl.  788  (rape-assauft;  defend- 
ant's bad  reputation  for  violence  after  the  time 
of  arrest, or  of  commission  of  the  offence  —the 
opinion  not  clearly  distinguishing—,  inadmis- 
sible ;  the  rule  not  to  apply  to  the  reputation  of 
a  witness  or  of  a  defendant  as  witness) ;  1877, 
State  V.  Laxton,  76  N.  C.  216,  218  (of  defend- 
ant, after  charge  made,  excluded) ;  1851,  Cin- 
cinnati 1 1\  .M.  Ins.  Co.  V.  Mav,  20  Oh.  224  (of 
a  pilot,  confined  to  the  time  be'fore  the  accident 
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in  issue) ;  1870,  Wroe  ».  State,  20  Oh.  St.  472  (of 
defendant,  after  the  time  of  the  offence,  ex- 
clnded); 1893,  State  V.  Kenvon.  18  R.  I.  217 
22.1,  36  Atl.  199  (reputation  of  deceased  for  qnar- 
relsomeness,  since  his  death,  exclnded) ;  1900, 
State  V.  Tajrlor,  57  8.  C.  483,  35  8.  E.  729 
(prosecntrix  in  rape ;  reputation  after  the  date 
charged,  excluded) ;  1897,  State  v.  King,  9  S.  I). 
638,  70  N.  W.  1046  (seduction  ;  reputation  after 
accusation  made,  exclnded) ;  1895,  r.«a  v.  State 
94  Tenn.  495,  29  8.  W.  900  (of  defendant,  after 
charge  made,  excluded) ;  1898,  Spurr  v.  V.  8., 
31  C.  C.  A.  202,  87  Fed.  701  (defendant's  repn- 
tation  since  the  time  of  the  act  charged,  ex- 
cluded); 1819,  Carter  r.  Com.,  2  Va.  Cas.  169 
(of  defendant,  after  charge  made,  excluded). 
Conlrii,  hut  missing  the  point:  1839,  Com.  v. 
Sacket,  22  Pick.  396  ("  it  may  be  of  little  weight, 
but  still  it  will  have  some  bearing,  as  commonly 
the  descent  IVom  virtue  to  crime  is  gradual "). 

For  the  exclusion  of  reputation  after  publica- 
tim  of  a  def'amalori/  charge,  offered  to  mitigate 
damages  in  an  action  for  defamation,  see  ante. 
I  74. 

*  Contra :  1896,  Moore  V.  State,  98  Tenn. 
209,  33  8.  W.  1046. 
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eontrovenjr.  Moreover, .  Ithough  a  witness  may  sometiiDes  bo  so  related  to 
the  controversjr  or  to  the  parties  as  to  have  suffered  in  consequence  from 
partisan  feeling,  yet  the  situation  hardly  reiiuiruN  that  as  a  general  rule  a 
limitation  to  reputation  unle  litem  mutam  should  be  enforced.  Accordingly, 
the  repuUtion  of  a  witness  even  up  to  the  time  of  testifying  is  generally 
regarded  as  admissible.*  Where  the  witness  is  also  the  porty,  it  would  seem 
that  the  rule  applicable  to  |iarties  should  apply.* 

§  1619.  Other  Prlaolplea  affaotlnt  Keputation.  dlsorlaUaated  (Oharaetar  la 
Xsaue,  Witnaas'  Xnowladt*  of  lUpnUtlon.  BaUsf  on  Oath).  (1)  That  reputa- 
tion is  distinct  from  character  has  already  been  noted  (a»i<«,§  1608).  Hence, 
where  "  character  "  is  in  imu  upon  tki:  pltadiniji,  it  is  important  lo  observe 
whether  by  the  nature  of  the  case  it  is  the  actual  character  or  the  reputation 
that  is  in  issue.  If  the  latter,  then  reputation  is  provable  as  a  fact  in  issue ; 
if  the  former,  then  reputation,  though  not  in  issue,  is  admissible  under  the 
present  exr-jption  as  evidence  of  the  actual  character.  The  classes  of  cases 
involving  tuch  questions  have  already  been  exomined  {antt,  §§  70-80, 
202-212). 

(2)  The  witneu  who  testifies  to  reputation  must,  like  other  witnesses, 
have  had  opportunities  to  acquire  personal  knowledge  of  the  fact  to  which 
he  testifies.  Hence  it  is  commonly  said  that  he  must  be  a  resident  of  the 
neighborhood  or  otherwise  so  placed  as  to  be  acquninted  with  the  reputation ; 
this  principle  has  already  been  examined  (ante,  §  692). 

(3)  A  witness  to  reputation  may  on  erois-fxamination  be  tested,  like  other 
witnesses,  as  to  the  sources  of  his  knowledge ;  whether  he  may  be  asked 
what  persons  he  has  heard  speak  unfavorably,  or  be  otherwise  so  tested,  rests 
on  principles  aiready  examined  (ante,  §§  988,  1111). 

(4)  Whether  a  witness  testifying  that  he  would  not  believe  another  upon 
oath  may  base  that  belief  upon  the  other's  reputation,  is  dealt  with  elsewhere, 
under  the  Opinion  rule  (,poit,  §  1980),  in  treating  of  personal  opinion  to 
character. 


»  1899,  Thrawley  r.  Sute,  IM  Ind.  37S,  55 
N.  R.  9.1  (hail  npaistion  of  defendant'!  wife  at 
time  of  trial,  admimihle,  even  though  affected 
by  the  charge  afftiinut  defendant) ;  1878.  FUher 
r.  Conway,  21  Kan.  IS,  US  (hulding  that  the 
boMng  of  the  repntaliun  nfxin  rumon<  circulated 
br  enemiea,  etc.,  goeii  merely  to  the  weight  of 
the  evidence) ;  1858,  Mask  r.  State.  .16  Miw.  77, 89 
(testimony  to  had  reputation  admitted,  though 
the  witneai  had  never  heard  it  called  in  queii- 
tion  till  after  the  prexeut  dispute);  18.38,  State 
V.  Howard,  9  N.  H.  486  (although  a  concerted 
attempt  to  injure  the  witnen'  reputation  waa 
allegeil  to  have  been  made  liy  the  opponent) ; 
1881,  Dollner  r.  Lintx,  84  N.  Y.  669  (reputation 
at  the  time  of  trial,  admiMsihle  to  show  reputation 
at  the  time  the  deposition  was  taken);  1897, 
Smith  r.  Hine,  179  Pa.  203,  36  Atl.  222  (that 
the  reputation  is  founded  on  partisan  opinion! 
spe«  to  weight  onlv) ;  1900,  Foasett  e.  State.  41 
Tex.  Cr.  400, 55  S.  W.  497 ;  1 868,  Stirling  i-.  Ster- 
ling, 41  Vt.  80, 96  (bastardy ;  complainant's  repu- 
tation linceeoatrorenjr  b^giu,  admitted) ;  1683, 
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Amidon  v.  Hoale^,  54  id.  25  (holding,  conversely, 
that  a  person  offering  his  witiiew'  good  charac- 
ter may  confine  his  iii(|nirv  to  the  time  before 
suit  begun).  Cuiiiru :  1864,  Held  t>.  Held,  17 
N.  J.  Kq.  101  (opinions  ohtained  by  an  agent 
sent  to  the  neigliliorhood  to  make'  inquiries) ; 
1879,  .Johnson  i:  Brown,  51  Tex.  65,  76  (reputa- 
tion arising  from  the  very  willcontest  before 
the  court,  excluded).  Conipare  the  cases  mile, 
i  692,  excluding  testimony  by  one  sent  to  a 
neighborhood  to  investigate  reputation ;  in  part 
thev  proceed  upon  this  ground. 

In  general,  a  reputation  may  be  stated  to 
have  been  good  up  to  a  certain  time,  and  then 
bad  thereafter:  1858.  Cjuinsigamond  Hank  r. 
Iloblw.  II  Gray  253.257. 

*  1898,  State  r.  Marks,  16  Utah  204,  15  I'ac. 
1089  (not  after  time  of  offence,  "or  at  le.ii<t," 
time  of  arrest ;  here  applied  to  a  defendant  as 
witness).  Contra:  1889,  Com.  v.  Hourigan,  89 
Ky.  313,  13  S.  W.  5.50;  1900,  State  v.  Spragoe, 
N.  J.,  lupra,  note  I ;  1 900,  Kenf ro  v.  State,  43 
Tex.  Cr.  393,  56  S.  W.  1013. 
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I  1620.  Mimt  •(  OkafMiwi  (1)  OkMUty:  (2)  Som*  o«  IIMM*;  (S)  < 

■M  Oflialn.  That  tpociM  of  character  of  which  rtpaUtion  is  itriotly  and 
property  a  truatworthy  evidence  ii  moral  chnractur,  i.  t.  traiu  of  permanent 
moral  conctitution,  lucli  as  peaceableness,  honvsty,  veracity,  and  the  like,  or 
their  opposites.  But  obviously  the  liue  between  those  personal  qualities 
which  are  properly  provable  by  repuUtiou  and  those  wliich  are  not  is  a  diffi- 
cult one  to  draw  j  it  cannot  be  definitely  fixed  by  way  of  de.iuction  from 
principle.  The  considerations  of  principle  (noted  ante,  f  1610)  still  Ifsve 
it  arguable  in  some  classes  of  cases  wlietiier  repuUtion  is  a  proper  source  of 
proof  within  the  general  scope  of  the  principle. 

(1)  As  to  ehaitUji  or  iu  opposite,  no  doubt  has  ever  arisen,  except  in  a 
single  and  peculiar  action.  In  the  statutory  action  or  prosecution  for  seduc- 
tion of  a  woman  of  "  previously  chaste  character,"  the  question  first  arises 
whether  this  "  character  "  is  octual  character  or  reputation.  Assuming  the 
former  view  to  be  Ulcen,  then,  although  actual  character  is  the  fact  in  issue, 
there  is  no  reason  why  repuUtion  should  not  be  admissible,  as  in  all  other 
issues,  to  prove  the  chaste  or  unchaste  character.'  But  in  some  jurisdictions 
the  Court's  adoption  of  the  view  that  actual  character  is  the  fact  in  issue 
has  led  it  erroneously  to  exclude  reputation  as  evidence  of  that  cliaracter.* 
It  may  be  added  that  reputation  is  of  course  not  adniiisible  to  prove  a  spe- 
cific act  of  fornication*  or  a  condition  of  pregnancy* 

(2)  On  a  charge  of  keeping  a  houie  of  Ul-famt  or  a  ditorderly  houH,  the 
same  distinction  between  actual  character  and  reputation  serves  to  solve  the 
diflSculty.  (rt)  So  far  as  the  offence  involves  in  the  issue  the  kind  of  per- 
eonn  nsorting  to  it,  it  is  possible  to  maintain  that  either  their  reputation  or 
their  actual  character  is  the  fact  in  issue ;  if  the  former,  then  those  persons' 
reputation  is  of  course  admissible  as  being  in  issue ;»  if  the  latter,  then  their 
reputa'  ">n  is  admissible  under  the  present  exception  as  evidence  of  their  per- 
soni  .  ■!  ral  character,  and  upon  this  point,  naturally,  no  doubt  has  ever 
arisen.  (6)  So  far  as  the  habitual  use  or  "character"  of  the  houie  itself  is 
concerned,  the  same  question  again  arises,  whether  the  fact  in  issue  is  the 
« fame,"  i.  e.  reputation  of  it,  or  the  actual  habit  and  character  of  it.  If  we 
accept  the  former  view  (and  here  much  depends  on  the  statutory  wording), 


^  1897,  Carroll  t>.  Stat*,  74  Mm.  S88,  M  So. 

S9i  (where  chMtity  U  euential,  ia  >  charga 
of  MdoctioD,  repatation  U  eTidaoce  of  artual 
chaatitjr). 

»  1888,  Hu«M7  ».  .State,  86  Ala  34,  36,  5  So. 
484  ;  1871,  State  v.  8hean.33  la.  88.92  (becaoM 
actual  chaitity  !«  reijuired,  reputation  ia  ex- 
clndeil,  either  of  uochaatity  or  vhaotity,  ita  uiie 
as  he;'r»ay  to  prove  the  actual  character  being 
isnored  ;  but  then,  to  disprove  the  commiuion 
of  acta  of  lewdneiH  charged,  the  actual  charac- 
ter is  declared  relevant,  and  reputation  is  re- 
ceived to  prove  it ;  a  paradoxical  ruling) ;  1899, 
.state  ».  Keiuheimer,  109  id.  624,  80  N.  W.  669 
(unchaste  repute,  excluded) ;  1898,  State  v.  Snm- 
mar,  143  Mo.  320,  45  8.  Vf.  2S4  (bad  repute 
exclDded,  beMoaa  bj  itatnta  cbaatitjr  was  im- 
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material) ;  1863,  Kenyon  r.  Sute,  16  N.  Y.  JOS, 
108  ("  It  could  oot  have  been  intended  to  snb- 
ititate  reputation  for  character  in  this  its  pri- 
mary and  true  sense  ";  but  Balcom,  J.,  diss.). 
Contra,  umble :  1893,  State  v.  I-euihan,  88  la. 
67"  673.  .t6  N.  W.  S99  (goo<I  pute,  admitted 
in  .ebuttal) ;  1899,  State  v.  L..>kerby,  90  Minn. 
363,  S9  N.  W.  958  (admissible  "io  corrobora- 
tion "  of  the  complaining  witness). 

For  this  difference  of  sutntaa  and  their  in- 
terpretation, see  more  fullv  ante,  1 209. 

■  1821,  Treat  v.  Browning,  4  Conn.  408,  414 
(fornication  and  the  having  a  bastard  child) ; 
1839,  Oventtreet  e.  State,  3  How.  Miaa.  318 
(charKe  of  fornication). 

•  1835,  Boiea  v.  McAllister,  U  Me.  308. 

*  The  cases  are  collectad  oats,  f{  78, 104. 
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then  reputation  U  of  course  admiuible  u  being  in  iasu«.*  But  if  we  itkt 
the  latutr  view,  then,  the  actual  um  end  oharecter  of  the  houae  becoming  the 
iMue,  the  question  ariies  whether  reputation  ia  nduiiiiHible  under  tb-  .)reM>nt 
exception  to  prove  it  The  aultjfct  of  the  repuutiou  ia  not  an  individuul'a 
moral  trait,  and  therefore  ia  witliout  tlie  ordinary  scope  of  the  pruaent  excep- 
tion. Neverthelsas,  having  regard  to  the  circuiuatnnces  from  which  auch  a 
reputation  ariaea,  and  the  ditticulty  of  obuiuing  other  evidence  in  the  ordi- 
nary way  from  unim|)eachable  witnvMws,  it  aeems  uu4uest<  nnlle  that  repu- 
tation should  be  admitted  as  trustworthy  and  necessary  evidence.' 

(3)  The  oH'ence  of  being  a  common  thief,  or  a  common  gambler,  or  other 
eommon  offender,  or  of  keeping  a  common  nuiaanci>,  is  one  which  by  soa,e 
CourU,  aometimea  under  autule,  has  been  regarded  as  provable  by  reputa- 
tion/ but  perhaps  the  notion  here  enters  that  reputation  is  u  part  of  the 
issue.  The  mode  of  proving  such  an  offence  by  specilic  acts  has  already  been 
noticed  (ante,  §  203). 

Whether  the  foregoing  offences  can  lawfully  be  constitute<t  by  repute  alone 
is  a  constitutional  question  already  dealt  with  (antf,  §  1354). 

§  1621.  Same:  (4)  Sanity;  (5)  Temperanoa;  (6)  Bspert  QuolUoatlcBa ; 
(7)  XaiUceBoe;  (8)  Anlmal'a  Oharaotar.  (4)  So  far  as  the  principle  of 
necessity  {anU,  $  1610)  is  concerned,  there  is  usually  ample  available  evi- 

*  The  ca«M  sra  collartod  antf,  |  78. 

»  Admilltd ;  1901 ,  lit  Fung  Yak,  S  Br  C.  1 18, 
HO  (ilaponMiiin  of  •  ttnwtituM ;  rrpntation  of 
tha  honM  in  whirli  ih«  wuman  foriiwrl;  lived, 
■dmiMi.'lel;  1899,  ])eiii*rtiiii  v.  Aiidenvn,  li7 
Cal.  38,  59  Pec.  207  (leeee  {ur  •  houe  of  pnati- 
tntion:  rapaUtiun  of  the  bouiw,  admitted); 
I8«S,  H»Keu  V.  8Uta,  76  Ua.  81;  U.  Code  1897, 
I  4(44  (on  •  cbuge  of  keepiug  a  huuee  of  ill- 
nune,  the  piueerotion  msjr  introduce  "  eeuenil 
reputetlod  of  eui'h  honee  u  lo  liept "  to  inow  iti 
chuacterl;  1896,  EgMi  v.  Oordon,  63  Minn. 
805,  68  N.  W.  103  (In  mi  action  to  recover 
reut);  1895,  Htata  ».  Headricki.  15  Mont.  194, 
39  fee.  94  (provided  there  I*  corruboration  br 
facte  of  •iicb  nue);  1838,  8tate  v.  McDowell, 
Dadley  345,  350  ("  In  acaie  in  which  character 
ie  its  verr  giet,  I  am  willing  to  make  that  which 
•Terjbody  ean  the  evidence");  Wie.  State. 
1 898, 1 4581 9(in  pniaeeDtiuus  for  keepinc  a  honia 
of  ill-fame,  etc.,  "comni.>n  or  generaT  npnla- 
tion  "  ie  admiMible).  Krcludtd :  1 876,  Wuueter 
V.  State,  55  Ala.  831  ;  \Va,  Kameejr  v.  Smith, 
—  id.  —  ,  35  So.  Mb  (eale  of  a  piano  to  a  plain- 
tiff tor  nee  in  r,  hnnee  of  proetitntion  ;  repnta- 
tion  not  admitted  to  ahow  the  character  of  the 
hooae) ;  1846,  Caldwell  t>.  8lat^  17  Conn.  467, 
472;  1900  Howard  v.  People,  97  Colo.  396,  61 
Pac.  595  (keeping  a  honee  of  ill-fame ;  petition 
of  citlieo*  to  city  council,  inadmiwihie  ae  con- 
Btituiiitg  reputation) ;  1898,  Shaffer  t-.  .State, 
87  Mi.  134,  39  Atl.  313  (keeping  a  ditorder^ 
1/  hxcM;  ita  reputation  inadmiwnble,  until  St. 
189*1,  c.  523);  1885,  Handy  v.  State,  63  Mini. 
SOF.;  1864,  Stat*  i>.  Folov,  45  N.  H.  466;  1863, 
Konyor  e.  Sute,  26  N.  Y.  203,  209  ("  The  gen- 
eial  rule  ia  that  hearaay  evidence  ia  incompe- 
tcat  to  eitabliah  any  apeciflc  Ur*  which  ie  in 


Ita  nature  aneceptible  of  being  proved  by  the 
witneaeea  who  aiieak  from  their  own  knowl- 
edge"); 1897,  Nelaoa  r.  Terr.,  5  Okl.  511,  49 
Pac.  920;  1815,  Com.  v.  Stewart,  I  S.  a  K.  343; 
1833,  IT.  H.  f.  Jnnrdinr,  4  Or.  ('.  C.  .118,  over- 
ruling v.  8.  r.  Gray,  1826.  2  id.  675 ;  1895,  .State 
V.  Plant,  67  Vt.  454,  .12  Atl.  2.17  ;  1894,  Barker 
r.  Com.,  90  Va.  820.  20  S.  E.  776. 

So,  alao,  excluding  reputation  of  the  drfindant 
kimtl/m  ktrptr  (compare  the  ceaea  cited  aate, 
I  78,  note  3):  1858,  State  v.  Hand,  7  la.  411 ; 
1833,  U.  8.  r.  Jourdine,  4  Cr.  C.  C.  338 ;  U.  8, 
V.  Warner,  ib.  342. 

It  may  be  noted  that  In  theae  caaee  it  ia  not 
•Iwaya  eaay  to  delerwiue  whether  the  Court 
pniceeda  upon  the  preaent  principle  or  that  o( 
I  78,  a»lt. 

*  1 901 ,  Kiaael  r.  Lewia,  1 56  lud.  33.1, 59  N.  E. 
478  (dimnlerly  beergarden  ae  a  nuiaanee ;  rep* 
ntation  admitted,  partly  aa  affecting  the  depr*- 
elation  of  the  value  of  plaintiff'*  premiaee); 
la.  Code  1897,  f  5003  ("  general  repntatiun  "  of 
a  place,  admineilile  for  proaecution  to  ahow  the 
character  of  the  place  on  a  charge  of  keening  aa 
opinm  reaort) ;  i878.  World  r.  .State,  50  Md.  49, 
54  (reputation  admiaaible  under  St.  1864,  c.  38, 
to  ahow  a  defendant  to  be  a  "  common  ihief  " ; 
and  though  tha  reputation  muat  be  ahown  to 
exist  witliin  the  atatutory  period,  reputation  be- 
fore that  time  ia  relevant  to  ahow  it);  Or.  Cr. 
C.  i  1924  (opinm  offencea;  "geueml  rppntation 
ahall  be  received  in  evidence  to  eHtalilish  the 
character  of  any  building  aa  an  opinm  den  ") ; 
Vt.  St.  1894,  {4529  (guueral  repuution  admia- 
aible to  prove  a  place  a  liquo^nniaance).  Con- 
tra.- 1834,  Com.  V.  Hopkiof,  3  Dana  Ky.  419 
(common  gambler). 
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dence  of  sanity  or  insanity  other  than  reputation.  So  far  as  the  principle 
of  ruatworthineM  (ante.  §  1610)  is  concerned,  although  all  the  conditions 
that  obUin  for  moral  character  obtain  equaUy  for  sanity,  yet  opinions 
upon  a  standard  of  sanity  differ  so  much  that  a  repuUtion,  without  the 
opportunity  to  test  its  ground  by  cross-examination,  would  hardly  be  trust- 
worthy.  It  IS  thus  generally  agreed  that  reputation  is  not  admissible  for 
thu  purpose: 

♦h-l""' ^^'' •'i'"  ^!^"'  ''•  °"^'  «  Ga.  880 :  " If  repuUUon  of  ituanitr  i«  competent 

r^T;  ^t  *',''"'*°P''«'  •  '""l-  P-bUo  opinion  decUred  Copernicus  .fool  when  he 
promu  gated  ">•  planet.^,  .y,tem.  and  Columbu.  a  fool  when  he  announced  tt,e  .ubhm' 
n!r  L  .^•'^.World.  H.«.rdou.  in  the  ext«me  would  it  be  to  the  righU  of  partH 
under  the  law,  ,f  tl.ey  were  allowed  to  depend  upon  the  opinion  of  a  neighCh^Ttht 
«nU,y  of  .nd.v.duaU.  He.r«y  evidence  U  excluded  bec.„»  a  witne„  S„S  to  b^Vut 
lected  to  oro8.-examination,  that  being  a  test  of  truth.    It  ought  to  appear  whaWMehb 

SLTrenith^'^'hr  'n  "r'*""!."?'  "'  '"^"•"'"''  ^^'•^^^-*^'^  Tn  obL^in^ 
the  ttrength  of  his  recoUection,  and  hU  dbposiUon  to  speak  the  truth." « 

dJleT^^st  8  Ten?  "  °'^*'  iMuMiono/ lunacy  rests  on  a  diflferent  prin- 

(5)  A  person's  character  or  habit  as  temperaU.  or  the  reverse,  in  the  use 
of  intoxicating  bquor,  is  sufficiently  open  to  other  soirees  of  proof:  and  rep- 
utation IS  therefore  unnecessary.* 

(6)  The  qualifications  of  an  expert  or  professional  man,  whether  as  a  wit- 
ness testifying  on  matters  of  skill,  or  as  a  party  charged  with  lack  of  skill, 
ought  to  be  provab  e  by  reputotioa  So  far  as  personal  opinion  by  witnesses 
w  excluded  (post,  §  1984),  there  remains  practically  no  other  mode  of  proof 
than  the  present,  except  such  teste  as  can  be  obtained  on  the  stand  by  cross- 
exammation  («»'*.  8§  938.  992).  Moreover,  professional  (not  populaf)  repu- 
tation IS  usuaUy  highly  trustworthy.  The  rulings  have  generally  excluded 
reputation;'  but  the  question  arises  comparatively  seldom,  partly  because 


1880.  8ute  V.  Hoyt,  47  Conn.  518.  539  (here  fo^ 
paternal  iuiaoity) ;  1900,  Snell  ».  V.  8.,  1«  D.  C. 
App.  SOI.  51 : ;  I860,  Choice  v.  State,  31  Ga. 
42*.  470;  1838,  Yeate«  r.  Reed,  4  Blackf.  463 
«5 '  !?!5'  Walker e.  State.  103  Ind.  507. 1  N.  e! 
806;  18<6,  Aahcraft  v.  ])e  Armoud,  44  la.  233 
(rnmor  in  a  neighliorhood,  iuadminiUe) ;  1868, 
Towniend  ».  PeppereU,  «9  HaM.  40,  46  lettle: 
ment  of  iniiwie  pauper;  commoo  speech  of  the 
?2J5  n '^l"*"  t  '"  ter  inianlty.  excluded) ; 
1884.  Barker  u.  Pope,  91  N.  C.  168;  1894,  8uU 
V.  Coley,  114  id   Sfg,  885,  19  S.  E.  705;  I87\ 

Ji:  ■  '.S**'  ^"'''*  '•  St»«e,  51  Wi».  469,  8  N  W 
L"-  f*^""  ''«>•  *!"'  Ferrer."  Trial,  19 
How.  St.  Tr.  9.32,  937  (conanement  in  a  private 
Wlum,  admitted);  1868,  Com.  v.  Andrew^ 
MaM.,  Davu'  Bep.  134  (murder;  inianitr  of 

?nS^  t™**^?^.''*"  P"*""'  by  repntatfon) ; 
1859,  State  f.  Chnttmaa.  6  Jone*  L.  471,  475 
(admuMble  to  prove  hereditary  ioaanity  of  other 
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membera  of  the  family,  lo  aa  to  avoid  compli- 
cated iwnes  as  to  particular  conduct). 

,.  U'^i.^'*"""  ."•  *•  ^"  •  '«>  Cal.  554.  570. 
35  rtc.  165  (as  to  intemperance,  excluded;  the 
opinion  miRundentanda  the  point);  1894,  Cos- 
grove  V.  Pitman.  103  id.  268,  273,  37  I'ac.  2.12 
mmN»  (reputation  not  sufficient  to  prove  a  habit 
of  intomperance) ;  1823,  Brindle  v.  M'llvaine,  10 
».  *  K.  385  (••  cause*  of  physical  depravity  of 
thementnl  faculties  are  susceptible  of  a  particu- 
lar dewsription  by  those  who  have  witnessed 
tDem   ). 

*  Exdudtd:  1870.  DePhue  r.  State,  44  Ala. 
Jf.'^'^i*^''  "**•  "olUmon  ».  Hoy,  118  III. 
634.  8  N.  E.  832  (neglinnt  treatment  bv  a  phy- 
sician ;  professional  skill  held  to  be  in  iiine.  hit 
not  provable  for  defendant  by  his  reputation 
in  the  community  and  amongst  the  profe» 
slon  ;  the  opinion  is  unsatisfactory,  because 
it  ignores  the  offer  of  reputation  in  the  pro- 
fession;  no  authority  cited) ;  1901,  Clark  v. 
Com..  11 1  Ky.  443,  63  8.  W.  740  (abortion ;  de- 
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the  character  of  parties  in  this  respect  is  seldom  relevant  or  in  issue  (ante, 
§  64),  partly  because  it  is  usually  not  profitable  by  such  evidence  to  dis- 
credit skilled  witnesses,  and  partly  because  of  the  reluctance  of  professional 
men  to  bear  such  testimony. 

(7)  Character  as  to  negligence  or  eare  is  provable  when  it  is  in  issue  {ante, 
§§  80,  208);  and  is  also  usable  evidentially,  under  certain  conditions,  to 
show  the  doing  or  not  doing  of  a  specific  act  (ante,  §  65).  The  character 
thus  relevant  hos  always  been  regarded  as  properly  provable  by  reputation.* 
From  such  a  hearsay  use  of  reputation,  distinguish  its  use  'circumstantially  to 
show  TWtiee,  for  example,  by  an  employer,  of  the  employee's  character  (ante, 
S§  246-260). 

(8)  That  an  animaVa  character,  as  properly  as  that  of  a  human  being,  may 
be  the  subject  of  a  trustworthy  reputation,  for  reasons  similar  to  those  al- 
ready noted  (ante,  §  1610),  would  seem  a  just  conclusion.' 


\ 


E,  Sundry  Facts. 

§  1623.  RapnUtion  to  prove  Bolvnier  or  Wealth.  When  the  fact  to  be 
proved  is  the  condition  of  a  merchant's  pecuniary  resources  ns  to  solvency 
—  that  is,  the  ability  practically  to  pay  at  maturity  an  ordinary  debt — , 
considerations  analogous  to  those  already  noted  (ante,  §§  1586  and  1610)  as 
making  reputation  a  necessary  and  a  trustworthy  source  of  evidence  seem 
to  be  here  fulfilled.  The  argument  has  been  well  expounded  in  the  follow- 
ing passages : 

1845,  Goldlhwaile,  J.,  in  Lme$on  v.  Orear,  7  Ala.  788 :  "Tnaolvency  is  rather  the  con- 
elasion  which  the  law  deduces  from  other  facta,  than  the  fact  itself,  and  therefore  it  is 
quite  probable  that  a  witness  would  not  be  permitted  to  state  this  conclusion  independent 
of  the  facts  from  which  it  was  to  be  inferred.  But  in  most  cases,  where  the  question  of 
insolvency  is  collaterally  involved  [here  the  question  was  whether  a  purchase  was  made 
with  notice  of  insolvency],  it  is  nothing  more  than  the  attempt  to  show  that  the  partic- 
ular individual  is  not  in  a  condition  to  be  trusted  as  a  debtor.  In  all  such  cases  the 
common  question  which  suggests  itself  to  every  mind  is,  Why  is  he  not  to  be  so  trusted? 
or.  What  is  his  condition  as  to  property  or  credit  or  the  want  of  either  7  .  .  .  From  the 
very  nature  of  things  it  is  scarcely  possible  that  there  can  be  any  certain -means  of  acquir- 
ing exact  information  upon  such  a  iubject.  ...  In  all,  or  in  a  very  large  majority  of  all 


fendant's  reputation  as  to  skill  as  a  surgeon, 
exrluded ;  no  authorities  cited) :  1897,  People  v. 
Holme!!,  Ill  Mich.  364, 69 N.  W.  501  (repnUtion 
not  admimible  to  show  an  expert's  competence). 
Compare  the  cases  cited  ante,  {{64,  67, 199. 208. 

*  See  the  citations  in  the  fieetlons  above 
mentioni-d,  where  this  is  assnmed.  The  only 
exclniling  decision  seemn  to  be  Baldwin  r.  K. 
Co.,  I85S,  4  Gray  333  (character  as  a  careless 
driver). 

*  The  rulings  differ :  1901.  .Tones  v.  Packet 
Co.,  —  MiM.  — ,  31  So.  SOI  (pedigree  of  a 
iack,  allowed  to  be  proved  hvreputntiun);  1869, 
Whitlier  v.  VniMiij,  46  S.  H.  23.  27  ("the 
character  of  a  person  fur  truth,  it  may  well  be 
presumed,  cannut  be  bad  without  being  known 
to  the  public  i  bat  it  may  be  otherwise  in  respect 


the  vicious  propensities  of   the  home ") ; 
M,  Heath  e.   West,  26  id.  19 


to 

1852,  Heath  ■>.  West,  26  id.  191,  199  (to  the 
value  of  a  horse,  excluded) ;  1872,  McMillan  v. 
Davis,  66  N.  C.  539  (Reade,  J.,  admitting  repu- 
tation of  foal-getting  qualities,  value  Iwing  in 
issue :  "  We  supp<«<>  that  with  all  stock-nisera 
there  are  two  principnl  inquiries  in  selecting  a 
siri' '  What  is  his  pedigree  <,  and.  Is  he  a  sura 
foal-getter?  Other  qual<iies  are  judged  of  by 
inspection;  these  cannjt  lie.  How  are  these 
inquiries  to  be  answered  ?  The  must  usual 
and  satisfactory,  if  not  the  only  way,  is  by 
reputation  "). 

For  the  ure  of  a  rtjitlri  of  ptdlqra  of  an 
animal,  see  ;ku(,  i  1706.  Fur  the  admissibility 
of  the  animal's  chaneur  itself,  see  ante,  ({  68, 

sot. 
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f  JTj^lir"'  *^V  *"  u'"'"^  '•  ^"~'  ^  "''"'•  ^*«>  "'••  "I»  would  Mm  that  the 
fact  of  inwlvency,  from  it.  nature,  must  u.n.lly  exclude  direct  p«of,  ..  noo^e  ..ve  th! 

to  meet  hi.  Imbil.t.e.,  at  a  giren  time.  ...  The  f«:tof  in«>lvency  i.o£  .uch  a  wlure  tha 
SLt'L  r"r  "M.""  P"'/'".  '"'  '°"-5"8»«'"«t  j"dgmeat^^the  matter  Zt'^ 

«ffd::d''z;:  ;^,.^'"^  ''^*"'«^  *°  ^-"-  •  ^^'^^^  ^  •»—'«'  -  -7  other  re'::;.^ 

In  the  greater  number  of  jurisdictions,  reputation  is  accordingly  admissible 
to  show  insolvency  or  solvency.*  Distinguish  the  circumstantial  use  of  repu- 
^aZvSl  ^^1^9'  by  a  purehaser  of  a  debtor's  insolvency 

It  has  also  been  held  occasionally  that  the  wealth  ot  a  party  (usually  in 
proving  damages  for  breach  of  promise  of  marriage)  may  be  evidenced  by 
reputation;'  but  this  seems  unsound.  ^ 

§  1624.  Heputauon  to  prov.  P.rtne«Up.  The  use  of  reputation  to  prove 
the  existence  of  an  apement  of  partnership  does  not  seem  justifiable  either 
by  the  necessity  of  the  case  or  by  the  trustworthiness  of  the  evidence :  for 
not  only  may  the  testimony  of  the  alleged  partners,  their  admissions,  and  the 
wr,  ten  agreement  If  any.  be  ordinarily  obtained,  but  the  possibilities  of  a 
muleading  reputation  are  particulariy  strong.  These  considerations  have 
been  more  than  once  clearly  set  forth  judicially : 

1833,  Waite,3.,  in  Brown  v.  Crantlall,  11  Conn.  92,  05:  "fThe  rule  i.  lh«tT  h.n«.. 
endence  i,  incompetent  to  establinh  any  .peciBc  fact  ;hich  fK  ^t^  nature  Z^l 
tible  of  being  proved  by  witne«e.  ,ho  speak  frem  their  own  knowledge.  flf  renT 

t^ion  here  were  admi«,ible,]  a  person  of  doubtful  credit  might  cTu^  a  report  to  ^" 
mreulated  that  another  wa.  in  partner.hip  ,ith  him,  for  the  ve?r  p„^.  of  ZnLbin^ 
h«  credit    H..  creditor.  .!«,  might  aid  in  circulating  the  report  LTe  purJTS  fur^ 
nWimg  evioence  to  enable  them  to  collect  their  debt.     There^  nothing  in  toTLture  o 
,««  ^  ^  P"'*^  '*^""'"«  **»  •dn'i-Jon  of  .uch  testimony."         '  ^ 

1838,  Cowen,  J.,  in  HaUida!,  r.  McDougaU,  20  Wend.  81,  80  (after  quoting  the  rea«)n. 


S 


I  9^^**^  '•  SP^ke,  ante,  1 1887. 

V^ffT"-'  '***•  1**«>«>  »•  Orear,  7  Ala.  786. 
ir  Qoldthwaite,  J.;  18«1,  McNeiU  v.  Arnold 
^^Ark.  4Sa,umbU;  1871,  Hayes  v.  Welit,  34 
Md.  SIS;  1884,  Aosell  v.  RoMnborj.  IS  Mich. 
Ml.  258 :  1863,  iflninger  v.  Knox  8  Mian! 
140, 147  (quoted  rupra):  1875.  Burr  p.  WOtoa, 
98  Id.  806,  SI  1 ;  1893,  VTest  v.  Bank,  54  id  466 
*«».  M  N-  W.  54 ;  1895.  Hahn  v.  Penney.  60  id! 
487  68  N.  W.  1119;  1900.  Garrett  v.  Weinberir. 

18  Vt.  97  (where  the  lolrencv  of  R.  wai  ma- 
terial m  determining  the  adequacy  of  his  note 
fj.^x?™"'*'"  »e<:nrity"  under  a  contract); 
I?-. ;.  ,"'^**  "•  J^™*".  38  id-  «0;  1860,  Bank  of 
Middlehury  o.  RntUnd,  33  id.  430.  Contra: 
1837,  Ward  v.  Heradon,  S  I'ort.  382, 38.5  (unde- 
ciiled  ;  here,  of  a  debtor  gusranteed  by  the  de- 
fendant);  1843,  Branch  auik  i>,  "    •  - 


.  Parker,  5  Ala. 


736;  1858,  Price  v.  Bfatange,  31  id.  701,  708 
(ftandulent  mortgage);  1876,  Holten  r.  Board. 
55  Ind.  199;  1903.  WoUson  v.  AUen  B.  Co 
180  la.  455.  94  N.  W.  910  (flnancial  condiUon  of 
vendees  procured  by  the  plaintiff  u  commission 
agent  for  the  defendant);  1903,  Coleman  i>. 
if"!!;  l^  M«»  <8S.  67  N.  E.  603  (bat  here 
admitted  to  corroborate  testimony  to  an  indors- 
ee waiver  of  presentment). 

^«*«'?^  I*,®.*'  ®"»"°"  "•  J'"'*.  «  Nebr. 

so  N.  Y.  885,  889;  in  State  v.  Cochran,  1828,  S 
iJev.  6S,  reputation  was  thus  admitted  on  an- 
?i» ',."""*■  ^""'•■•"  189*.  Bliss  V.  JohiLon. 
162  Maw.  323,  38  N.  E.  446  (not  received  to 
show  lack  of  means  of  one  claiminit  to  have 
loaned  money) ;  1902.  Birum  v.  Johnson.  87 
Minn.  362.  92  N.  W.  1.  ' 
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ing  in  Brown  v.  CrMid.lI,  nipm) :  "  It  may  be  .ddod  tUt,  indqwndent  of  liniater  mb- 

J!ilT  1  '.•","  ""^'y  '  *'"'**''"'  "P°"  "»>•<'•"  """""O"  reputation  b  moie 
I»IUWe.  A  contract  of  partnership  is  in  nature  incapable  of  being  defined  by  laymen : 
•nd  whether  an  appwent  partnership  be  really  ao  or  a  contract  of  some  other  charuter  is 
often  a  mwt  embarraas.ng  legal  quesUon  with  the  ablest  lawyer.  General  reputation  of 
the  more  ordinary  contracts,  the  legal  nature  and  effect  of  which  are  understood  by  men 
of  business  in  general,  would  be  a  much  more  proper  subject  of  pn»f  by  general  report; 
thu  the  law  iJway.  rejeota,  and  yet  I  am  not  aware  that  there  is  a  neceseity  for  a  rawrt 
to  such  proof  in  the  one  case  more  than  the  other. " 

Accordingly,  it  is  t<wiay  almost  everywhere  agreed  that  reputation  is  not 
admissible  to  prove  the  existence  of  a  partnership.* 

But  in  two  other  ways  reputation  may  here  become  admissible.  (1)  By  the 
substantive  law  of  partnership  liability,  one  holding  himself  out  as  partner 
m^  be  charged  as  such,  though  no  agreement  was  actually  made;  and  to 
suffer  a  reputation  of  partnership  to  exist  may  in  law  amount  to  a  holding 
out;  thus,  the  existence  of  such  a  reputation  may  become  itself  a  fact  in 
issue,  irrespective  of  the  truth  of  the  matter  reputed : 

1889,  Earl,  J.,  in  Adamt  v.  Aforriton,  113  N.  T.  152,  166,  20  N.  E.  829 :  "When  thei« 
18  a  general  reputation  that  two  or  more  persons  are  copartners,  and  they  know  it  ai 

puted  firm,  these  facts  may  be  proved  and  may  be  sufficient  sometimes  to  estop  the  reputed 
members  of  the  firm  from  denying  the  copartnership  in  favor  of  outside  parties." 

(2)  For  the  purpose  of  establishing  kno', ledge  by  a  customer  of  the  dissolu- 
tion  of  a  partnership,  the  reputation  of  x.s  dissolution  may  be  admissible  as 
circumstantial  evidence  of  such  knowledge  (ante,  §  255). 

§  1625.  Repntatloa  to  prov*  (1)  Lagal  Tradltton,  (2)  Inoorporatlon.  (1)  So 
far  as  the  custom  and  consent  of  the  legal  profesnon  is  of  weight  in  deter- 
mining  the  application  of  a  principle  of  law.  it  seems  to  have  been  recognized 
that  common  opinion  or  reputation  in  the  profession  may  be  taken  as  evi- 
dence of  this  custom  or  consent' 

(2)  By  statute  in  many  jurisdictions,  reputation  has  been  made  evidence 


»  IS93,  Knard  v.  Hill,  102  Ala.  670,  574, 15 
So.  345  (excluded) ;  1900,  8t  Louis  &  Tenn.  R. 
P.  Co.  V.  McPeters,  124  id.  451,  27  So.  518: 
1853,  Sinclair  v.  Wood,  3  CaL  98,  100  (ex- 
cluded) ;  1835,  Brown  v.  CrandaU,  11  Conn.  92, 
95  (loadmiMible;  qnuted  mora);  1871,  Bowen 
V.  BntherfunI,  60  111.  41  (excluded) ;  1809,  Brr- 
den  V.  Taylor.  2  H.  *  J.  S9«,  400  (repntation 
held  "not  sufficient") ;  1835,  Goddard  r.  Pratt, 
16  Pick.  412,  43*  (not  admitted  to  show  a  dirao- 
lution);  1842.  Grafton  Bank  v.  Moore,  13  N.  H. 
99  (excluded) ;  1817,  Whitney  v.  Sterlinir,  14 
John.  215  (admitted);  1833,  M'Phemon  v. 
Bathbone,  II  Wend.  96  (same);  1838,  Halliday 
V.  McI)on|rall,  20  id.  81,  89;  22  id.  264  (held 
inadniiuible,  without  other  evidence;  quoted 
tupru) ;  1842,  Smith  v.  Griffith,  3  Hill  333,  336 
(ma<Imi8«ilile) ;  1889,  Adams  b.  Morrison,  113 
N.  Y.  152,  156,  20  N.  E.  829  (reputation  not 
aumiMihIc  in  anv  case  to  prove  the  fact) ;  1850 
Inglebrlght  i:  Hammond,    19   Oh.    343    (ex- 


eluded)  ;  1898,  Farmers'  Bank  ».  Saline,  33  Or. 

Rostain,  II  8.  A  R.  362,  363,  373  ("not  ovi- 
dence,  except  in  corroboration  of  a  previous  tes- 
timony ")  J  1845,  Hicks  e.  Cram,  17  Vt.  449.  456 
(inadmissible). 

*  1761,  Bttckingbamahire  v.  Dmry,  2  Kden 
Ch.  60, 64  (Lord  Hsrdwicke,  L.  C. :  "  The  opinion 
of  conveyancei*  n  all  times,  and  their  constant 
course,  is  of  great  weight " ;  here,  as  to  whether 
an  infant  is  bound  by  a  marriace  jointure): 
1892^  Venable  v.  R.  Co.,  112  MoT  103,  125.  20 
8.  W.  493  ("common  consent  and  opinion  of  th.i 

Krofemion,"  considered  to  show  that  dower  may 
e  barred  in  eminent  domain). 
Diatingnish  the  reference  to  mere  contempo- 
raneous utage  as  an  aid  to  interpretation :  1821, 
Pacltard  v.  Richardson,  17  Mass.  122, 144;  1873, 
Scanlon  v.  Childs.  33  Wis.  663,  666 ;  and  cases 
cited  pott,  {  2464. 
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of  the  exutiM,  ofaeorporaHon  or  of  certain  kinds  of  inoorDomtion  -i  .«^ 

prove  sundry  specific  «ta  or  conditions  h«  usuag  tn  "p^dia^"?*^  *" 

"W.  If  3906,  MOT  (lMuiUo)r  comiaDT's  nbt- 
•ac«.  etc..  in  crimia.1  <*«.,  piwrnCT^r  "^ 

?M1  •ifsS?'?^^'"P"'".'°"»=  Colo?Annot./toU. 

pnnwntion  for  forgery  of  iu  bill  or  notelTld^ 
hw.  St.  1887, 1 78&  rforglng.  .fe. .  buTite   5 

.iSl  »  *"•  *  *?■"  <«""«™'  "PoSuion.  admit 
•ibie  to  prove  Incorporation  of  bank,  etT.  on 

c.  104,  i  aaa  (banking  corporation  in  criminai 
ojuae;  incorporation  prorable  br  rrpntationl- 

the  "exirteoce,  con.titution,  or  powen  of^ 

general  reputation '') ;    186a   State  >    Viii 

I'riZZ'-Z^i,  *'^'.  «»  (-Stn^oiinjt 
criminai  cawe  the  exUtence.  etc..  of  a  banfine 

%  /V~ J?'  ""'"S  connterfeit  note.) ;  Mont 
P.  C.  I8»S,  f  3084  Hike  CaL  P.  C.  §  m7)  •  |^ 
^.I»  for  «,y  criminal  ««  in  l^^rti  tj^ 
2J«  "'«»••'«>.  powen,  or  conitfintionfi  NeT 
Gen.  8t.  188S,  f  4645  (on  trial  for  fonti^.f^' 
of  biU  or  not.  of  "incorporated  co^fLjoi 


faoprporation) ;  N.  D.  Her.  C.  18SS,  I  ssis^e 

«17. 134  (exi.t«>o.  of  a  foreign  bMikSroonwrJ: 

Mon.  In  nroieeationa  for  eouiterfeitIn>r^kl 

futfc  1 8^,  I  SIM  (like  Cal  ""-"-*' '  yV- 

8««H899,|8678(likeCal 

Ber.  8t.l88e,  |48S7(]ike 

1 4858  (like  Mont.  P.  C.  f  »oe6)  fWrnl 

noteof  ineorponted  companv  or  buk.  ineomu. 
(•ction  for  perranal  harm  done  br  diivniwd 

8.  E.  7<»  (exclnded  fir  .howinj^e  4..":,'^ 
flnenoe"oTer another)  J  1908,fi,ol.»iUe*N.  f 
Co. »  Jacohi.  I0»  Tenn.  727. 78  8.  W.  954  („pi^ 
Ution  I.  to  ownerihip  of  locomotlrea  rauifaga 

(„The  character  of  the  tmit  d  comliiSuIoB 
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